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STATEMENT OF ISSUES ON APPEAL

BFI failed to properly preserve any issué for review on appeal and thus the trial
court’s entry of summary judgment is due. to be affirmed.

The trial court _pfoperly entered summary judgment in favor of Windham as there
were no genuine issueé of maferial fact.

The trial court properly ente;ed summary judgment in favor of Wiﬁdham as

Windham was entitled to judgment as a matter of law.



STATEMENT OF THE CASE

On April 11,2014, Beneficial Financial I,- Inc. (hereinafter referréd to as “BFI”) filed
an action seeking to foreclose on J\on Windham’s (hereinafter referred to as “Windham”)
property. (R. _ (Complt.)). Inresponse to the Complaint, Windham filed an Answer and
Counterclaims against BFl on May 12, 2014. (R _ (Ans&CQC)). SpeciﬁcalTy, Windham
denied .that BFI was entitled to any recovery and asserted counterclaims against EFI for (1)
violations of South Carolina’s Unfair Trade Practices Act (“SCUTPA”), (2) Intentional
Infliction of Emotional Distress, (3) Negligent Training and Supervision, (4) Reckless and
Wanton Training and Supervision, (5) Breach of the Implie(i Covenant of Good Faith and
Fair Dealing, (6) Fraud, and (7) Negligent Misrepresentation. (R.  (Ans & CC)). On July
18, 2014, BFI filed a reply to same wherein BFI admitted that it force-placed insuran(ce on
Windham’s home and admitted that it was aware of some of the facts set forth in Windham’s
counterclaims. (R. _ (Replyto CC, 9740, 63, and 69)). Contrary to BFI’s representation
in its Statement of the Case that Windham failed to make any payments since June 29,2012,
BFI admitted in its Reply that Windham made payments in October, 2012, November, 2012,
December, 2012, and between January and July, 2013. (R. '_ (Reply to CC, 1 42-45)).

On October 13, 2014, Windham a Motion to Compel against BFI asking the Court
to Order BFI to respond to Windham’s Interrogatories and Requests for Production‘requests
that were three months past due. (R. _‘(MTC filed May 10, 2017)). On February 5, 2015, -
tile day befére the hearing on Windham’s Motion ‘to Compel, BFI. responded to Windham’s
discovery requests and provided Answers to Interrogatories and documents. (R. _ (MTC,

p- 2)). Unfortunately, the Interrogatories were not verified and the documents were redacted.



(R. _ MTC, p: 2)). Thereaftér, BFI agreed to provide unredacted documents and
amended answers tb Interrogatories land2onor béfore_ July 6,_201 5. (R._ (MTC,p. 2)).

On April 13, 2016, at the hearing on Co-Defendant Coker’s Moti(;n for Summary
Judgment, Windham specifically began _requesting deposition dates for BFI’s Rule 30(b)(6)
‘witness. (R.___ (MTC, p. 3)). When BFI failed to provide any such dates, Windham sent
an email to BFI’s counsel on June 17,2016, again requesting dates for BFI’s deposition. (R.
___ (MTContinue)). Oﬁ September 20, 2016, Coker’s counsel sent an email offering 15
different dates in October apd November frorjn which BFI could choose for its deposition.
(R.__ (MTContinue)). Inresponse, BFI’s counsel stated that she was not available anytime
before October 17, and that she was also not available on October 27 or November 7. (R.
____(MTContinue)). Thereafter, Windﬁam ﬁoticed BFI’s deposition for November 15, 2016.
R. (MTContiﬂue)). On November 13, 2016, two days before the noticed deposition,
BFI’s counsel stated she was ill and needed to continue the deposition. (R. ___ (MTC, p.
4)). As a condition for continuing the properly noticed deposition, BFT agreed to provide a
new date for deposition prior to Decembef 16, 2016. (R. __ (MTC, p. 4)). From
November, 2016, until February 22,201 7? Windham made multiple attempts to get new détes
for BFT’s deposition and to set mediation. (R. _ (MTC, p. 4)). BFI never responded. (R.
____(MTC, p. 4)). On February 22, 2017, Windham re-noticed the deposition of BFI for
April 20, 2017, and emailed same to BFI’S counsel. (R, (MTC, p. 4)). On April 10,
2017, Windham emailed BFI’s counsel to cbnﬁrm BFI was going to appear at the deposition.
(R. _ (MTC,p. 4)). One weekl before tﬁe scheduled deposition, BFI indicated that April

20th would not work for its deposition and BFI did not appear for the deposition. (R.
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(MTC; p. 5)). OnMay 10,2017, Windham filed a Second Motion to Compel requesting the
Court to order BFI to provide dates on which Windham could conduct BFI’s déposition
within 45 da};s and also to providé dates on which BFI was available to mediate within 90
days. (R. __ (MTC)). This motion was set for hearing on June 9, 2017.

On June 9, 2017, the Court signed and entered the parties’ executed Consent Order
on Windham’s Motion to Compel. (R.  (Consent Order)). Pursuant to the Consent
Order, which was specifically agreed to and signed by BFI’s counsel, BFI was ordered to
produce its Rule 30(b)(6) witness for deposition on July 10,2017, at the office of Windham’s
counsel. The Consent Order speciﬁcélly stated “[f]ailure to appear at this deposition will
resultin [BFI] being prohib.ited from offering any testimony in suppc;rt of [BFI] ’s foreclosure
action and also prohibit [BFI] from offering any testimony in defense of Windham’s
counterclaims.” (R. __ (Consent Order, J1)). In contravention of the Court’s Order, BFI
did not appear at the‘deposition onJuly 10,2017. (R. __ (Tr. p. 4))Thereafter, on July 26,
2017, Windham filed a Motion for Summary Judgment. (R. __ (MSJ)). On August 18,
2017, Windham filed a Memorandum in Support of his Motion for Summary Judgment, and
an Affidavit of Windham, specifically seeking summary judgment on his claims that BFI
violated the SCUTPA, committed ffaud, made negligent misrepresentations, intentionally
inflicted emotional distress upon Windham, and negligently, recklessly and wantonly failed

“to train and supervise its employees in order to prevent said conduct. ( (R.
(Memorandum in Support of MSJ)). BFI filed nothing in opposition to Windham’s

Memorandum in Support of Motion for Summary J udgmenf. On August 31,2017, the Court

conducted a hearing on Windham’s Motion. (R. __ (Tr. p. 3-10)). Following the hearing,

4



the Court granted Windham’s motion and entered summary judgment against BFL. (R.

(Order on Summary Judgment)).



ARGUMENT
Windham respectfully réquests this Court to affirm the summary judgment entered
in his favor by the trial court on the grounds that BFI failéd to properly preserve any issues
for appeal, Windham propériy ‘established that there was no genuine issue of material fact
to be determined by the jury, and Windham was entitled to judgment as a matter of law.

1. Statement of Facts

Throughout the entire course of this action, BFI has failed to corﬁply with the South
Carolina Rules of Civil Procedure (“SCRCP”) and with Orders entered by the trial court.
Now, BFI seeks mercy from the Court of Appeals and a reversal of the summary judgment
properly entered against BFI. For over one and one-half years, Windhém éought to depose
BFI’s Rule 30(b)(6) v:/itnessL The deposition was noticed multiple times, and each time, BFI
failed to appear. Not once did BFI file a Motion for Protective Order éeeking protection
from appearing. Rather, BFI simply notified Windham’s counsel right before the noticed
deposition that it would not be appearing. When Windham ﬁled his Motion to Compel BFI
to attend a deposition aﬁd provide dates for mediation, BFI did not file a resbqnse with the
trial court. Instead, BFI’s counsel .agreed to the entry of a Coﬂsent Order wherein BFI was
required to produce a witness on July 10, 2017, for deposition. (R. ). While BFI has
represénted in its Statement of the Case that “due to decreased stafﬁng due to a wind down
of its business, the Lender experienced difficulty scheduling a corporate representati\}e to
travel to South Carolina for a Rﬁle 3'0(b)(6)> deposition,” there was !ho exception or excuse

for BFD’s failure to attend the properly noticed deposition. (Appellant’s Brief, p. 3).

Additionally, BFI did not even raise this allegation to the trial court. (R. ___ (Tr. 4, 8)).



Windham has repeatedly been denied hisrightto depose BFI’s Rule 30(b)(6) witness.
By denying Windham’s righ\t to depose their witness, BFI deprived Windham the right to
question the witness regarding BFI’s documents, policies and procedures, and the ability to
discover other evidence for use at trial.( In recogition of the seriousness of BFI's refusal to
produce a corporate witness for deposition, the trial court entered the Consent Order signed
by counsel ‘speciﬁcally providing for sanctions against BFI should they fail to attend the
deposition on July 10, 2017. (R. ___ (Consent Order)). .

At the hearing on Windham’s motior for summafy judgment and in its Statement of
the Case, BFI alleged that the parties had “agreed to take the deposition off because the
settlement was so imminent.” (R. __ (Tr. 4, 8); (Appellant’s Brief, p.v 3)). There Was no
such agreement. (R.  (Tr. 8)).' Rather, BFI diq what it had done prior to every other’
noticed depdsitien - it elected not to come. Not one time, even in the face of the Consent
Order requiring its attendance, did BFI file a Motion for Protective Order seeking the Court’s
pe@ission to not appear at the deposition. Atthe summary judgment hearing, the trial court

“was not fooled by BFI’s claims thét settlement was imminent as their counsel went en to
admit that seven weeks went by without any communication after BFI failed to appear at the
noticed deposition, that settlement was not censummated, and that, in fact, she sti1‘1 didn’t
even have authority to settle the claim as she had a “final call. to get authority to get

\ settlement terms” scheduled fer the Wednesdey following the hearing on Windharﬁ’s motion
for summary judgment. .(R. +(Tr. 4)).

Inresponse to Windham’s motion for summary judgment, BFI ﬁled nothing. BFIdid

not object to Windham’s affidavit and failed to file any memorandum of law in opposition



to the law submitted by Windham in support of his motion. Even at the hearing, the only
claim BFI addressed was the Unfair Trade Practices Act (UTPA) claim, such argument not
even addressing Windham’s specific claim that BFI’s wrongful force-placement of insurance
on his home constituted the UTPA. (R. _ (Tr. 5-6)). Based on the affidavit of Windham,
the memorandum filed by Windham in support of his motion for summary judgment, and the
arguments of counsel at the hearing, the trial court properly entered Judgment in favor of
Windham.. R. (Ordef granting Summary Judgment)).

II. Standard of Review

““In reviewing an order for summary judgment, the appellate court applies the same
standard which governs the trial court under Rule 56 of the South Carolina Rules of Civil
Procedure.” M & M Grp., Inc., v. holmes, 379 S.C. 468,473,666 S.E.2d 262,264 (Ct." App.
2008). ‘Summary judgment is appropriate when ‘the pleadings, depositions, anéweré to

interrogatories, and admissions on file, together with the affidavits, if any, show that there

“
i

is no genuine issue as to any material fact and that the moving party is entitled to a judgment
as a matter bf law.” Id. (quoting Rule 56(c), SCRCP). ‘On appeal from an order granting
summary judgment, the appellate court will review all ambiguities, conclusions, and
inferences arising in and from the evidence in a light most favorable to the appellant, the
n(?n-moving party below.” Id. (quoting Willis v. Wu, 362 S.C. 146, 151, 607 S.E.2d 63,

65(2004)). Gecyv. S.C. Bank & Trust, et al., No. 2014-002712 (Ct. App. Feb. 21,2018).



III. BFI failed to properly preserve any issue for review on appeal and thus the trial
court’s entry of summary judgment is due to be affirmed

It ié well settleé law in South Carolina that an issu¢ cannot be raised for the first time
on appeal. Pye‘v. Estate of Fox, 369 S.C. 555,, 566, 633 S.E.2d 505, 510 (2006).‘ Rather,
the specific issue being appealed must have been raised to and ruled upon by the triail court
in order to be préserved. Id. See also Llapp v. S.C. Dep’t of Motor Vehicles, 387 S.C. 500,

507,692 S.E.2d 565; 569 (Ct. App. 2010) (“To be preserved for appellate review, an issue
must have been: (1) raised-to and ruled upon by the [circuit] court, (2) raised by the
éppellant, 3) faised ina timely manner, and (4) réised to the [éircuit] court with sﬁfﬁcient
speciﬁcity.l”). In Fbs_ter V. F oster, the Court of Appeals specifically fuled that where the
appellants only argued one issue at the summary judgment hearing and then sought to raise |
an additional argument on appeal, that the appellant had failed to preserve thé issue for
review. 384 S.C. 380, 385, 682 S.E.2d 312, 315 (Ct. App. 2009). Because the appellants
failed to raise their argument to the £rial court, the issue was not preserved for review.
Foster,384 S.C. at 386, 682 S.E.Zd at315. S.C. Dept. of Transp. v. First Carolina Corp.
of S.C.,372 S.C. 295, 301, 641 S.E.2d 903, 907 (2007) (holdirig that in order for an issue to
‘be presérved'for appéllafg: reVi¢W, it must have been raised to and ruled upon by the trial
judge).

In this matter, the one and only érgument raised By BF1 at the hearing on Windham’ ]
summéry judgment motion dealt with Windham’s UTPA claim. (R.. ___(Tr. - 5-6)).
Specifically, BFI alleged that “the loan payments were applied per the loan contract” and that

“there was a promise to modify the loan that was not kept.” Id. BFI referred the trial court

) ‘
f



to a bankruptcy case regarding .the misapplication of loan payments and to an unpublished
case for the premise that failure to modify a loan is not an unfair trade practice. Thereafter,
“the trial court specifically stated to BFI, “I think you kind of completely ignored their
argument just now, did you not?” (R. _ (Tr. 6)). Even with that prompting by the trial
court, BFI never responded to Windham’sy argumént to the trial court that BFI’s repeated
force-placement of insurance, when BFI knew Windham had insurance, was in fact an unfair
trade practice. BFI did not submit any memorandum in opposition to the memorandum filed
by Windham addressing each of the six claims submitted for summary judgment. The only
argument made by BFI at the summary judgment hearing failed to elven address Windﬁam"s
argument that BFI’s force-placement of insﬁrance on Windham’s home, when BFI had
knowledge that his home was insured,- constituted an unfair trade practice. Therefore,
pursuant to the law set forth abo{/e, itis ciear that BFI failed to preserve any of the arguments
raised by their appéllate brief. Accordingly, the trial court’s entry of summary judgment is

due to be affirmed.

IV. The trial court properly entered summary judgment in favor of Windham as
there were no genuine issues of material fact

“A court considering summary judgment neither makes factual determinations ﬁor
considers the merits of competing testimony; ho:wever, summary judgment is completely
appropriate when a properly suppor?ed motion sets forth facts that remain undisputed or are
contested in a deficient manner.” Gecy v. S.C. Bank & Trust, et al., No. 2014-002712, p-4
(Ct. App-. Feb. 21, 2018) (internal citations omitted). Once the moving party has carried

its initial burden in demonstrating the absence of a genuine issue of material fact, the
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opposing party may not rest on the denials of their pleadiﬁg, but. rather, must set forth
specific facts showing that fhere is a genuine issue for trial. Midland Mut. Life Ins. Co. v.
Harrell, 331 S.C. 394, 397, 503 S.E.2d 189, 190 (Ct. App. 1998). “The purpose of
summary judgmént is to expedite the disposition of cases which do not require the servicgs

of a fact finder.” Dawkins v. Fields, 354 S.C. 58, 69, 580 S.E.2d 433, 438 (2003) (citations

omitted).

BFI argues that Windhaxn was granted summary judgment by default. That is clearly
not accurate. As. setl forth above, a trial court considering summary judgment neither makes
factual determinations nof considers the ﬁlerits of compeﬁng testimony; however, summary
judgment is completely appropriate when a properly supported motion sets forth facts that -
‘rem(ain undisputed or are contested in a deficient manner. Here, the record is clear that
Windham’s motion wés in fact and law properly supported. BFI chose n_.ot to file any
opposition to the law submitted by Windham. BET’s failure to comply with the rules of civil
procedure and produce a witness for d_;eposition, its consent to the order prbviding sanctions
should BFI fail to produce a witness for the final noticed deposition, and BFI’s intentional
disregard of that consent order makes cléar there was no issue of rﬁaterial fact before the trial
court. Therefore, tﬁe only remaining question is whether Windham was entitled to judgment ‘

as a matter of law. As set forth herein, Windham was entitled to judgment as a matter of law

" and the trial court’s order granting summary judgment is due to be affirmed.
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V. The trial court prdperly entered summary judgment in favor of Windham as
Windham was entitled to judgment as a matter of law

1. BFI’s placement of force-placed insurance on Windham’s property,
when BFI knew the property was insured, and BFI’s failure to modify
Windham’s mortgage were unfair trade practices in violation of UPTA

“To recovér in an action under the UTPA, [Windham] must show: (1) [BFI] engaged |

in an unfair or decepﬁve act in the conduct of trade or commerce; (2) tlhe unfair or deceptive |
act affected public interest; and (3) [Windham)] suffered monetary or property loss as a result
of the [BFI]’s unfair or deceptive acts(s).” Soberanis v. City Title Loan, LLC, 2:16-4034-
RMG, 2017 U.S. Dist. .\LEXIS 50114, *20 (D.S.C. April 3,2017) (ciuoting Wright v; Crafi,
3728.C. 1,640 S.E.2d 486,498 (S.C. Ct. App. 2006)). Animpact on the public interest may
be shown if the acts or practices have the potential for repetition. Singletonv. Stokes Motors,
Inc.,358 S.C. 369, 595 S.E.2d 461, 466 (S.C. 2004) (citing Crary v. Djebelli, 329 S.C. 385,
496 S.E.2d 21, 23 (S.C. 1998)). The potential for repetition may be shown by (1) showing
the same kind of actions occurred in the'past, thus making it likely they will continue t(‘)
occur absent deterrence; or (2) showing the company's procedures cfeated a potential for
repetition of the unfair and deceptive acts.” Soberanis, 2017 U.S. Dist. LEXIS 50114 at *21,
(quoting Wright, 640 S.E.2d at 501-02). “These two ways are not the only means for
showing the potential for repetition or public impact, and each case must be evaluated on its
own merits to determine what a plaintiff must show to satisfy the potential for
repetition/public impact prong.of the UTPA.” Wright v. Craft, 372 S.C. 1,31; 460 S.E.2d

486, 501 (Ct. App. 2006) (citing Daisy Outdoor Adver. Co. v. Abbott, 322 S.C. 489, 497,

473 S.E.2d 47, 51 (1996)). Ultimately, the public impact/public interest prong of the UTPA

/
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must be determined on a case by case baéis. Sinclair & Assoc. of Greenville, LLC v.
CresCom Bank,?2: 16-cv-00465-DCN, 2016 US Dist. LEXIS 159340, *6 (D.S.CT November
17,‘2016).'« |
| a. BF][ Engaged in Unfair or Deceptive Practices |

~ On appeal, BFI argues that “to the extent Borrower’s UTPA clai"m is based upon the
Ler;der’s alleged failure to modify the; Borrower’s clairﬁ, it fails.” (Apbellant’s Brief, p. 8).
However, Windham’s UTPA claim is not based upoﬁ BFi’s generic failure to niodify aloan,
but rather, on BFI’s wrongful force-placement of insurance on Windham’s property when
BFI had knowlédge that the property was already properfy’ insured by Windham, by taking
Wind}\lam’s monthly payments and wrongfully app‘lying the paymgnté to interest and fees,
by ur;iljaterally refusing to accept any further payments from Windham, and by refusing to
offer a loan modification after telling Windham to pay $12,000 in trial plan payments for a
loan modiﬁcation. (R. _ (Answer and Countefclaims, p. 10)). The actioné of BFI were
unequivocally unfair and deceptive. BFI fraudulently and intentionally told Windham to
make bi-monthly payments of $1,000.00 and that, after so doing, Windhém would receive
a loan modification. BFI received each payment automatically é.ﬁd without issue. After the
final payfnent was made, Windham did not recei\;e the promised loan modiﬁcatio\n nor did
BFI ever offer to modify. the loan. Instead, BFI pocketed Windham’s money, néver told
Windham that it had stopped ‘;ccepting his paynients, and ultimately instituted the
foreclosure action instead of providing Windham the promised loan modiﬁcation‘. |

Additionally, BFI unfairly and wrongfully force-placed insurance on Windham’s

property. Windham had homeowner’s insurance on his property, and that insurance had

13 I



never lapsed. BFI’s forced pla;:emeﬁt‘ of homeowner’s insurance caused Windham’s
paymenfs to rise to an ﬁnsﬁstéinably' high level and BFI’s failure to reimburse Windham and \
re-establish Windham’s paymenié at the pre-errdr léVel were actions solely designed to ‘
maximize profits for BFI and the expense of Windham, a South Carolina resident.
Irr'l’portantly,' in BFI’s replyi t.o Windham’s counterélaims, BFI admitted that it force-placed
insurance on Windham’s pfoperty. In his affidavit, Windham stated that his homeowner’s
insurance was current and had never lépsed. (R. ____(Aff p. 1)). Windham aléo stated that
he had repeatedly provided proof of his homeowner’s insurance to BFI but BF'I continued to
force-place insurance. tR. ____(Affp. 1)).

~ On appeal, BFI argues for the first time that its ability to force-place insurance on a
home is governed by the mortgage and therefore, Windham’s claim is simply a breach of
contract claim rather than an unfair trade practiée. (Appellant’s Brief, p.8). That is simply
" incbrrect. If Winélharh did/ﬂot have insurance on his home, then BFI’s right to force-place
insurance on the property would be governed by the moftgage. However, in this case,
Windham continually had insurance on his property, and BFI’ S'force-placemem of insurance,
esﬁecially in light of B.FI’s knowledge that the propérty was properly insured, was an unfair
trade practice. Additionally, Windham, both in his counterclaims and iﬁ his motion fér
suﬁimary judgment, specifically allege(i that BFI’s unfair trade practivc_:es affect the public

interest and have the potential for repetition. (R. v_(Ans and CC, p.- 10; MSJ p. 7)).

b. The Actions of BFI affect the Public Intéres_t and have the
potential for repetition

The actions of BFI were in line with its policies and procedures and there is a clear
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potential for re‘pet.ition, partic':ular'ly. in light of BFI’s actions of repeatedly force-placing
insuraﬁce on Windham’s hbrné. BFI serviced numerous loans in South Carolina, as well as
across the‘ country. BFI Has not asserted that its actions in this matter were, in any way,
contrary to its policies and procedures. The actions of BFI as relatéd to Windham were done
under the authority of the same policies, procédures, and leadership that are in effect relating
to every other loan managed, serviced, and/or written by BFI. While BFT’s intentional refusal
to appear for the deposition precluded Windham from taking testimony from BFi on it’s
conduct, policies and p;oc':edures,' Windham did bffer evidence with his motior\l for summary
judgment showing that other BFI consumers were suffering the samé issues as Windham.
R (Mémorandum in Support of MSJ)). Again, it is important that BFI did not obj ect
to that evidence or file anythiﬁg in opposition to wthat evidence. Therefore, theré was
' undispﬁted evidence before the Court that BFI’s actions affect the public interest and have
the potential for repetition.’. Accorciingly, the trial court’s entry of summmy judgment on

Windham’s UTPA claim is 'duf‘: to be affirmed.
BFI1did not raise ‘thé remaining elements of a claim underthe UTPA to th{s Court énd
therefore, thoséissues aré'waived. .
2.. Windham properly established he sufferéd physical and emotional
distress damages as a result of BFI’s intentional infliction of emotional .

distress.

BFI did not make any argumen‘g via brief or at the summary judgment. ﬁearing in
opposition to Windl;am’s claim that BFI intentionally inflicted 'emotibonal distress on him,

and now raises this issue for the first time on appeal. While Windham asserts this issue was

not properly preserved fdr appéal, Windham provides this response.

15



in response to the trial cci)urt’ sentry of Summary judgment on Windham’ s Intentional
Infliction of Emoﬁonal Distress (IIED) qlaim, BFI’é only ailegation' on appeal is that
Windham’s physical and emotional distress damages are insufficient as a matter of law.
(Appeliant’s Brief, p.9). Therefore, BFI flas admitted by its omission that the trial coﬁrt
properly found that (1) BFI intentionally or recklessly inflicted severe emotional distress on
Windham; (2) BFI’s conduct was so extreme and butragequs as to exceed all possible bounds
of décency and be regarded as atrocjdus, ‘and utterly intolerable ina civilized éommunity, and .
(3) BFI’s actions caused ‘WIindham’s , emotibnél distress.  Holtzscheiter v. Thomson
Newspapers, 306 S.C. 297,302,411 S.E.2d 664, 666 (1991) (internal quotations omitted).
In F ordv. Hutsoﬁ, the supreme court held that objective syn'lptomatologyvis notan absolut¢ .
prerequisite for recovery Qf damages for intentional infliction of emotiona,lv distress. 276 S.C.
157,162,276 S.E.2d 776, 778 (\198i). »Rath'er, a party cén recover daméges for emotional

N .
distress in the absence of physical impact o.r‘ physical injury. Id._

Here, Windham testiﬁed in his afﬁd;avit that he .has spent that last three 'years
suffering with constant feér that he was going to lose his home as a result of BFI’s unilateral
and wrpngful actions. (R. __ (Aff. p.3)). _Wiﬁdham testified that he continued making his
monthly payments, even after BFI Wrongfully forc.e-placedi iﬁsurance on‘his home and
increased the péyment, and that he paid $12,000 in payr‘nents in response to BFI’s promise
that he would receive a loan modification. R (Aff. p.2)).v Windham has suffered great
personal loss qf time and money at the hands of BFL. (R. __ (Aff. p. 35). In addition,
Windham testified that fOf the last -sevellral years he has been dealing with anxiety,

embarrassment, humiliation, fear, loss of sleep, headaches and pain as a direct result of BFI’s
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conduct. (R. _'_(Aff. p. 3)). This testimony was uncontroverted by BFI and BFI offered
no objection to said testimony. ' As Windham’s téstimony was specific and set out the
severity of his emotional distréss, his.testimony was clearly not “a passing reference to fairly
ordinary symptoms.” See Hansson v. | Scalise Builders of S.C., 374 8.C. 352, 360, 650
S.E.2d 68, 72 (2007). Therefore, it is clear that Windham properly established the severe
emotional distress neceSsary‘to sustailn his claim. The trial court’s eﬂtry of Isuminary
judgment on Windham’s IIED claim is due to be affirmed.

3. Windham properly established his negligent and reckless training and
supervision claims against BFI. ’

BFI did not make any argument via brief or at the summary judgment hearing in
oppqsitiqn to Windham’s claim thatblBFI Inegligent'ly and fecklessly faﬂed to train and
supervise its employées, and now raises this issue for the first time'oln appeal. While
" Windham asserts this iséue was not lproperly preserved for appeal, Windham prpvides this\
response. |

An afﬁrmatiye legal duty ‘fnay arise from statute. Rayfieldv. S.C. Dep’t of Corr.,297
S.C. 95, 100, 374 S.E.2d 910, 913 (Ct.b App. 1988). To establish BFI owed Windham a
duty of care arising f“romv a statute, such as the UTPA, Windham must §imply show (1) that
the purpose of the statute is to protect him from the kind of harm he suffered; and (2) that he
belongs to the class of peéple that the statuté is intended to protect. Whitlaw v. Krog}erA Co.,
| 306 S.C. 51, 53, 410 S.E.2d 251, 252 (1991). The UTPA was clearly designed to protect
South Carolina consumers from unfair and dgceptive prac’?i;:es by companies doing business

in South Carolina. Accordingly, BFI owed Windham a legal duty to protect him from its
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unfair and deceptive practices. When “an employer knew or should have known that its
employment of a specific person created an undue risk of harm to the public, a plaintiff may
claim that the employer was itself negligent in hiring, supervising, or training the employee,
or that the employer acted negligently in entrusting its employee with a fool that created an
unreasonable risk of harm to the public.” James v. Kelly Trucking Co., 377 S.C. 628, 631,
661 S.E.2d 329, 330 (2008).

Dating all the way back to BFI’s reply to Windham’s counterclaims wherein BFI
admitted that it had force-placed insurance on Windham’s property, BFI has had knowledge
that its employees were acting in violation of South Carolina law. BFI specifically admitted
in response to these very claims “that it was aware of some of the facts set forth in
Windham’s.counterclaims.” (R. __, Reply to CC, 963 and 69)). BFI certainly knew, or
should héve known, that its failure to properly train and supervise their employees assigned
to handle Windham’s loan could result in the c;onduct happened upon Windham, mainly the
wrongful, repeated forced-placement of insurance on Windham’s home. BFI’s ambivalence
towards training and supervising its own employees to prevent the actions happened upon
Windham evidence not only BFI’s negligence, but also its total recklessness in this matter.
BFI is aware that the subject of this action is Windﬁam’s home. BF Iis aiso aware that it is
dealing with individuals throughout South Carolina ar;d their homes. Yet, BFI continued to
negligently and recklessly train and supervise its employees to prevent the wrongful force-
placement of insurance on Aconsumers’ homes. Had BFI properly trained and supervised its
employees, the conduct happened upon Windham would not have occurred. Therefore, the

trial court’s entry of summary judgment on these claims is due to be affirmed.
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4. + Windham specificaily did not seek summary judgment on his claim erl
breach of the implied covenant of good faith and fair dealing, and
summary judgment was not entered on this claim.

Windham did ‘not seek and the trial court did not enter éummary judgment on the
breach of the implied covenant of good faith and fair dealing claim. Thérefore, this issue is
moot.

S. Wil}ldh.am properly established that BFI committed fraud.

BFI did not make aﬁy argument via brief or ‘at the summary judgment hearing in
opposition to Windham’.s claim that BFI committedfrauci, and now raises this issue for the
- first time oﬁ appeal. While Windham asserts this issue was not properly preserng for
appeal, Wiﬁdham ji)rovides this responée.

“To state a cause of action for fraud, Windham must simply allege (1) a
representation; (2) its falsity; (3) its materiality; (4) the speaker's knowledge of its falsity; (5)
the speaker’s intent that it should be acted upon by the person; (6) the hearer's ignorance of
its falsity; (7) his reliance on its truth; (8) hisright to rély thereon; (9) and his consequént and |
proximate injury.” Chinners v. GE Capital Corp., No. 2: 10-cv-0126-MBS, 2010 U.S. Dist.
LEXIS 62272, at *4-5 (D.S.C. June 22, 2010)(internal quotations omitted).

In his affidavit subniitted in support of summary judgment, Windham specifically
testified that BFI represénted to him that, ﬁpon complet.ion of six bi-monthly payments of
$1,000.00 each, for a tc;tal of $12,000.00, he would be offered a loan rﬁodiﬁcation. R.
(Aff. p-2)). BFI’s statement was clearly false as Windhgm completed said payments and was
never offered a loan modiﬁcation. (R. __ (Aff. p. 2)). BFI’s represéntation was ’material

.in that Windham would not have provided BFI with $§12,000.00 in payments after BFI’s
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force-placement of insurance caused him to become behind if not for BFI’s expreés
representation that these bi-monthly payments would lead to a loan modification which
would allow Windham to save his home. BFI had complete knowledge of the falsity of its
statement and never had any intention of offering Windham a loan modification. It was BFI’s
intention that Windham rely upon its represéntation and make $12,000.00 in payments to
BFI, which is exactly what happened. Windhafn was unaware as f[o the falsity of BFI’s
statement as is again evidenced by Windham making the requestéd payments. Wipdham
relied upon the truth of BFI’s stateﬁlent and had aright to rely upoh same. The actions of BFI
not only caused Windham to lose $12,000.00,>but also caused Windham to suffer seyere
mental and physical pain, suffering, emotional distress, sleeplessness, anxiety; humiliation,
worry, and fear, all of whigh wéfe related to BFI’s fraudulent representatioﬁ as well as the
foreclosuré action initiated by BFI after taking Windham’s $12,000.00 and refusing to

provide a loan modification. - BFI did not object to Windham’s affidavit or make any

-
\

argument in response. Therefore, the trial court’s order granting summary judgment on
Windham’s fraud claim is due to be affirmed.

6. Windham properly established his negligent misrepresentation claim
against BFI.

BFI did not make any argument via brief or at the summary judgment hearing in
opposition to Windham’s negligent misrepresentation claim, and now raises this issue for the
first time on appeal. While Windham asserts this issue was not properly preserved for

appeal, Windham provide's this response.
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“ToAsta,te_L_a claim for negligent misrepresentation, Windham must show that (1) BFI -
made a falsé representation to Windham; (2) BFI had a pecuniary interest in making the
s‘;atement; (35 BFI owéd a£1uty of care to see that it communicated tru>thful information to
Windham; (4) BFi bfeached that duty by failing to exercise due care; (5) Windham justifiably
relied on the rep_reQéntétionj and (6) Windﬁam suffered a pecuniary loss as the proximate |
result of his r‘elifmce on the representation.”vML-Le‘e; Acquisition Fund, L.P. v. Deloitte &
Touche, 320 S.C. 143, 154i 463 SE2d 618, 624 (Ct. App. 1995). When making
detenniﬁations a;to the presence of a duty, South Carolina courts have relied upbn the
Restatement (Seébnd) of Torts, Wh_ich sets forth that one “who, in the course of his business,
prqfessgon or employment, or in any other transaction in which he has a pecuniary interest,
: supplies false information for the gﬁidaﬁce of othe.rs in their business transactions, is Subj ect
to liability for pecimiary loss caused to them by their‘ jusﬁﬁable réliaﬁce upon the
' inforn}ation, if he fails to exercise reasonable care or competence in obtaining or
communicating the information.” Restat 2d of T?ttS, § 552 (2nd 19‘79); s‘ee‘ ML-Lee
Acquisition Fund, L.P., 320 S.C. at 158.

Iﬁ the instant matter, it is ciear from Windham’s affidavit that BFI made a false
representation to Windham when BFI represented to Wi.ndhém that, if he mad¢ six bi-
monthly payments tbtaling $12}OO0.00, BFIwould provide him aloan m‘odiﬁcati'on. ABF I had
a pecuniary interest in rhaking such a §tétement: the sum total of all payments made by
Windham in response to BFI’s repfesentation. BF1 owe‘d a duty of care to Windham as BFT’s

_ false statements were made in the course of its business and made for the guidance of

Windham. BFI breached its duty by making the false statement that Windham would receivé

hl
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a loan modification after making $12,000.00 in paymeﬁts and then refusing to provide same
after Windham faithfully made said payments. Windham’s reliance upon BFI’s
representation was justified as BFI was the holder and/or servicer of his mortgage. Finally,
 Windham suffered pecuniary loss due to the representation of BFI as set forth herein.
Accordingly, as set forth herein, the triél court’s entry of summary judgment on Windham’s

negligent misrepresentation claim is due to be affirmed.
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CONCLUSION

In response to Windham’s motion for summary judgment, BFI chose not to file any
memorandum in epposition to the elaims raised by Windham. At the hearing on the motion
for summary judgment, BFI only aderes_sed one element of Windham’s UTPA claim and
failed to make any other arguments to the trial court. Even after the trial court informed BFI
that it was ignoring Windham’s argument, BFI did not address any of the issues raised by
Windham. Accordingly, BFI die net properly preserve any issues for appeal and the trial
court’s order granting summary judgment is due to ! be affirmed. Even if this court
determines that BFI did properly preserve an issue to be reviewed on appeal, the record
clearly evidences that there are no genuine issues of material fact to be determined by the
jury and Windham presented uncontroverted evidence that he was entitled to judgment as a
matter of law on each of his claims presented for summary judgment. Accordingly,
Windham respectﬁ;lly requests tﬁis honorable court to affirm the trial court’s order granting

summary jiudgment.

This the 7* day of February, 2018.

lgenny ays C uléy,_ Esq‘.
Hays Cauley, P.C. :
1303 WEwvans Street

Florence, SC 29501
(843)665-1717
Attorney for Respondent
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