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STATUS UPDATE

On February 15, 2017, this Court issued an Order holding this appeal in abeyance and
partially remanding fhe matter to circuit court for consideration of an oﬁtstanding motion. On
February 26, 2018, the Court issued a letter requesting a status report. Respondents file this Status
Update in response to that letter. .

Since the last status update, Appellant has filed two new _ﬁlotions with the circuit court. On
January 19,2017 Appéllant filed a Motion and Affidavit purporting to seek recusal/disqualification
of the “Presiding.Judge.” See Ex. A. On February 7, 2018, Appellant filed an AmendedbMotion

and Amended Affidavit, again purporting to seek recusal/disqualification of the “Presiding Judge.”

See Ex. B.



All outstanding motions in the case have been set for a hearing on April 2, 2018 with the
Honorable R. Markley Dennis, Jr., Circuit Court Judge, presiding. See Ex. C.

Respondents are not aware of any other action in this case at this time. .
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
) NINTH JUDICIAL CIRCUIT

COUNTY OF CHARLESTON ) CASE NO.: 15-CP-10-0775
)
John Doe, )
)
)
Plaintiff, ) NOTICE OF MOTION
) AND
-Vs- ) MOTION
)
) . ]
) o
Board of Zoning Appeals (BZA) and )
Town of Sullivans Island (S.1.), ) \.‘
S. 1. Zoning Administrator, and ) :
S. I. Building Dept., )
Individually and In Official )
Capacity. - )
)
Defendants. )
)

"TO: Defendants and Defendants’ Counsel:

PLEASE TAKE NOTICE that the Plaintiff hereby moves before the Presiding

Judge, Court of Common Ple;as, Ninth Judicial Circuit, Charleston, South Carolina, on the
ténth day after service hereof, for issuance of order of recusal/disqualification in this matter. This
motion to recuse/disqualify is governed by the South Carolina Rules of Court, statutory and case law,
and Stéte and federal constitutional law and is based upon the attached affidavit.

The Plaintiff respectfully requests recusal due to Plaintiff’s reasonable belief given the
circumstances that the Presiding Judge lacks impartiality mandated by the South Carolina Rules of
Court, statutory and case law, and State and federal constitutional law. The question is not whether the

Presiding Judge is impartial in fact, but rather whether reasonable men/women might question



impartiality under all circumstances. United States v. Gigax, 605 F.2d 507 (10th Cir. 1979). Under
Canon 3(E)(1)(a), a judge should disqualify himself/herself in a proceeding in which his impartiality
might reasonably be questioned, including but not limited to, instances where he/she has a personal
bias or prejudice against a party. Roche v. Young Bros., Inc., 332 S.C. 75,504 S.E.2d 311 (1998).

In the event the Presiding Judge does not recuse, Plaintiff is requesting aﬁ evidentiary hearing
before a judge other than the subject of the motion, at which hearing he/she may adduce the
overwhelming evidence showing prejudice. If the Presiding Judge does not'recuse; the instant motion
should be heard by a judge other than the subject of the motion. By analogy and from another state, the
case of Johnson v. District Court, 674 P.2d 952 (Colo. 1984) is apposite. From that case, the court
found that where a party signs a verified affidavit alleging conduct and statements on the part of a
Judge which, if‘true,A show bias and prejudice or the appearance of bias or prejudice on the part of the
judge, it is an abuse of discretion if that judge does not withdraw from the case, even though he or she
believes the statements are false or that the meaning attributed to them by the party seeking recusal is
erroneous. In such a case, the judge should not pass upon the truth or falsity of the facts alleged in the
affidavit, but .only upén the adequacy of the motion as a matter of law. From another case, the court
ruled that: fhe fact that the Judge in his own mind does not believe that he is prejudiced does not
prevent disqualification if the motions and affidavits reflect prejudice and/or appearance of impropriety.
Wright vs. District Court, 16 Colorado Lawyer 541, March 1987. The fact that the judge in his or her
own mind does not believe that he/she is prejudiced does not prevent disqualification if the motion and
affidavit reflect prejudice. It is not sufficient for a party seeking disqualification to simply allege bias;
the party must show by affidavit some evidence of bias or prejudice. Mallett v. Mallett, 323 S.C. 141,
473 S.E.2d 804 (Ct.App.1996). A judge's impartiaiity might reasonably be questioned when his or her
factual findings are not supported by the record. Ellis v. Procter & Gamble Dist. Co., 315 S.C. 283,
285, 433 S.E.2d 856, 857 (1993). . |

Other courts have found that once facts have been set forth that create a reasonable inference of



a "bent of mind" that will prevent the judge from dealing fairly with the party seeking recusal, it is
incumbent upon the judge to recuse himself. See People v. Botham, 629 P.2d 589, 595 (Colo. 1981);
~C.J.C. Canon 3(C)(1). A trial judge must accept the affidavits filed with the motion as true, even though
the judge believes that the statements contained in the affidavits are false or that the meaning attributed
to them by the party seeking recusal is erroneous. Johnson v. District Court, 674 P.2d 952 (Colb. 1982).
C.R.C.P. 97 provides: "A judge shall be disqualified in an action in which he is interested or prejudiced,
or has been of counsel for any party, or i\s or has been a material witness, or is so related or connected
with any party or his attorney as to render it improper for him to sit on the trial, appeal, or other
proceeding therein. A judge may disqualify himself on his own motion for any of said reasons or any
party may move for such disqualification and é motion by a paﬁy for disqualification shall be

- supported by law. 'The motion and supporting affidavit speak for themselves and the only question
involved is whether the facts alleged are sufficient to compei the judge to disqualify himself.'
Kovacheff v Langhart, 147 Colo. 339, 343-44, 363 P.2d 702, 705 (1961). The motion and affidavits are
legally adeqL;ate if they 'state facts from which it rhay reasonably be inferred that the judge has bias or
prejudice that will‘ prevent him from dealing fairly' with the party seeki;lg recusal. People v. Botham,
629 P.2d 589, 595 (Colo. 1981)."

Under South Carolina law, a judge shall be disqualified in an action in which he is interested
or prejudiced, or has been of counsel for any party, or is or has been a material witness, or is so related
or connected with any party or his attorney as to render it improper for him to sit on the appeal therein.
C.J.C. Canon 3. A judge may disqualify himself on his own motion for any of said reasons or any party
may move for such disqualification. The motion and supporting affidavit speak for themselves and fhe
only question involved is whether, under the facts alleged, reasbnable men/women might question
impartiality. Patel v. Patel, 359 S.C.-515,599 S.E.2d 114 (S.C. 2004).lThe motion and affidavit are
legally adequate if they state facts from which it may reésonably be inferred that the judge has bias or

prejudice that will prevent him or her from dealing fairly with the party seeking disqualification. Roche



v. Young Bros., Inc., 332 S.C. 75, 504 S.E.2d 311 (1998); Berger v. United States, 255 U.S. 22,41 S.Ct.
230, 65 L.Ed. 481 (1921).

Accordingly, a judge must grant a motion for disqualification and/or recusal if the motion and
supporting affidavits state facts from which it reasonably may be inferred that the judge has a bias or
prejudice that will prevent him from dealing fairly with the party seeking recusal. The judge must
accept the affidavits filed with the motion as true even though the judge believes that the statements
contained in the affidavits are false. It is respectfully submitted the motion and afﬁdavit support

recusal.

CONCLUSION

For the foregoing reasons and for substantial justice affecting substantial rights, the appellant

respectfully makes this motion with abeyance request.

Respectfully submitted,

For Plainti
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STATE OF SOUTH CAROLINA )
) AFFIDAVIT

COUNTY OF CHARLESTON ) JAN 192018

JULIE J. ARMSTRONG
Personally came and appeared before me, Notary Public, C. Holmes, QI'T(F&E'& ?eﬁgsaﬁys‘

sworn did depose and say the following:

1. I am the Plaintiff, over the age of eighteen (18) years, and competent to state the matters herein. This
affidavit is based on personal knowledge and on information and belief and is submitted in support of
the attached Motion for recusal/disqualification of the Presiding Judgeiin Case Number 2015-CP-10-

0775.

2. The Presiding Judge herein is the same Presiding Judge in Case No. 2005-CP-10-5113 and
Defendant’s Counsel in that case is essentially the same firm or former firm of Defendant's Counsel
herein. Moreover, on information and belief, the Presiding Judge was the college roommate of a top
corporate executive at that Defendant Corporation during the time of Defendant Corporation’s
documented wrohgdoing. The attached excerpt of transcript from Case No. 2005-CP-10-5113 reveals
uncdnstitutiohal retroactive application of the amended S.C. Code Section 15-36-10 (hereinafter the
Amended Act) in violation 6f the Legislature’s intended and expressly stated effective date.
Southeastern Site Prep v. Atlantic Coastal Builders and Contractors, LLC, 394 S.C. 97, 107, 713 S.E.2d
650, 655 (S.C. App. 2011). The Amended Act is unconstitutional on its face and as applied including,
but not limited .to, the reasonable attorney standard which is not fair notice to the general public or to

parties.

3. An objective observer should and would reasonably conclude that the record in Circuit Court Case
Number 2005-CP-10-5113 reflects abundant material error of law and fact not founded upon the
evidence. A reasonable man or woman should and would conclude that the record reflects the decision-

maker was “influenced by partiality, prejudice, passion, caprice,” or other unconstitutional reason not



founded on the facts. See Peagler v. Atlantic Coast Line Railroad Company, 234 S.C. 140, 107 S.E.

(2d) 13, 84 A.LL.R. (2d) 794 (1963). The record including, but not limited to, that set forth more fully
below, reflects the Presiding Judge’s “partiality, prejudice, passion, caprice,” or other unconstitutional

basts and calls for recusal.

4. Further, the Presiding Judge failed to allow the court reporter to transcribe pertinent proceedings at
summary judgment in that case, thereby preventing transcript and record for meaningful judicial review

and depriving the parties of due process and full and fair appeal.

5. Moreover, the record reflects the Presiding Judge granted summary judgment against the Plaintiff’s’
Counsel of Record in that case based on the improper, less Burdensome Federal legal standard, there{)y,
voiding summaryjudgment.. See Hanéock v. Mid-South Management Co., Iné., 381 S.C. 326,673
 S.E.2d 801 (S.C. 2009). That summary judgment order is reversible as a matter of law because it
recites and relies on the improper legal standard: "the existence of a mere scintilla of evidencei in
support of the non-moving party's position is NOT sufficient to overcdme a rﬁotion for summary

judgment." Order filed May 23, 2007, in Case No. 2005-CP-10-5113 found at SUMMARY

JUDGMENT STANDARD (emphasis subplied). This standard is not the proper standard because a

mere scintilla of evidence IS sufficient to overcome a motion for summary judgment in South Carolina
(when not based on Federal claims, etc.). Hancock v. Mid-South Management Co., Inc., 381 S.C. 326,
673 S.E.2d 801 (S.C. 2009). South Carolina jurists should and would know the South Carolina legal

standard for summary judgment. See attached expert opinion affidavit refuting summary judgment.

6. Further, the Presiding Judge denied the Plaintiff’s reasonable request for Counsel at the Amended



S.C. Code Section 15-36-10 hearing after Plaintiff’s Counsel of Record had re-located out-of-state and

was unable to attend.

7. Pursuant to controlling precedent and S.C. Code Section 15-36-10 through 15-36-50 in effect at that
- time, the represented party, the Plaintiff, is entitled to rely on Counsel of Record who signed the
pleadings and complaint in that case which precludes a finding of frivolity against the Plaintiff. In
manifest error, if hot blatant bias, the Presiding Judge did not find Counsel of Record who signed the
pleadings in violation of the Amended Act, S.C. Code Section 15-36-10. Southeastern Site Prep, LLC,
v. Atlantic Coastal Builders and Contractors, LLC, 394 S.C. 97, 713 S.E.2d 650 (S.C. App. 2011).

8. The attached copy of transcript excerpt establishes that the Plaintiff timely raised the issue of
inapplicability of the Amended Act. Despite knowing that novel issues and issues of new legislation
were pending in that appeal, the Presiding Judge Dennis failed to follow the rule of law establishing
stay pending appeal, thereby thwarting and/or denying meaningful appellate review including, but not
limited to, the Amended Act’s provision for reporting a purported violation of the inapplicable
Amended Act to ODC. Rule 241, SCACR. Moreover, the money judgment exception to stay on appeal
is inapplicable because the fees are incidental to the case and do not constitute a traditional money
judgmeﬁt in the underlying case. See State v. Cooper, 342 S.C. 389, 536 S.E.2d 870 (2000); Toal et al,
Appellate Practice in South Carolina, 3™ edition (2016), p. 341. The “decision of whether to award

. sanctions is a collateral issue and does not constitute a ruling upon the merits of the case. ...See Cooter
& Gellv. Hartmarx Corp., 496 U.S. 394, 396, 110 S.Ct. 2447, 110 L.Ed.2d 359 (1990).” Pee Dee
Health Care, PA., v. Estate of Thompson, 418 S.C. 557, 795 S.E.2d 40 (S.C.App. 2016).

9. Despite the pending appeal with issues of public importance, the Presiding Judge prejudiced the
appeal by violating controlling precedent and by violating the S.C. Rules of Court regarding stay
pending appeal, through the Amended Act’s provision for reporting a purported violation of the
inapplicable Amended Act to the appellate court, again thwarting and/or denying objective and

meaningful judicial review.



10. The attached copy of transcript e*cerpt also evidences impermissible ex parte communication and
meddling by ODC (Office of Disciplinary Counsel) in that pending litigation, Case No. 2005-CP-10-
5113. Significantly and materially, there was no grievance and no notice of any grievance with ODC or
the Commission. While the Presiding Judge had no personal knowledge of that fact, ODC’s
wrongdoing and ;nisrepresentations were designed to and did illegally sway the outcome in that
pending case, Circuit Court Case Number 2005-CP-10-5113. ODC violated tﬁe letter and spirit of the
Rules of Professional Conduct, Rule 407, SCACR, and engaged in impermissible and unprofessional

conduct, thereby tipping the scales of justice. It is distufbing to consider what some attorneys would do

to have ODC ex parte a presiding judge in their favor to the tune of almost $100,000.00.

[1. At.the Amended S.C. Code Section 15-36-10 hearing, Defendants in that case, Circuit Court Case

_ Number 2005-CP-10-5113, put forth no evidence to dispute thatPlaintiff reasonably believed that the
claims were valia or tha"n the Plaintiff’s reliance on advice of counsel was not made in good faith.
Sapphire Devt. v. Span USA Inc., 120 Fed. Appendx. 466, 2005 WL 226032 (C.A.4 (SC) 2005).
Further, Defendants propounded no discovery and took rio depositions, yet requested attorneys fees in
an amount more than the Presiding Judge’s salary for an entire year. Despite ruling that the attorneys
fee affidavit contained unreasonable fees and charges, the Presiding Judge awarded almost $1 O0,000.00
in unreasonable attorneys fees. Defendants failed their burden of proof, and the record contains no facts

or basis for the ruling.

12. Plaintiff is informed and believes that the Presiding Judge Dennis is not a neutral decision-maker in
this and in other matters, is not impartial, and is unwilling or unable to make a fair and even-handed
decision herein. The Plaintiff is prejudiced thereby and respectfully requests recusal. This motion is in
no way a reflection on my esteemed law school classmate, Ned, on Nancy Jane, or on other members

of the remarkable Dennis family.



FURTHER THE AFFIANT SAITH NOT.

((gﬁg

Subscribed and sworn to before me, ;
Notary Public, this 22 day

of Deambir 2017,

7/&1&« il ﬁ%}mgw

NOTARY PUBLIC

My commission expires: Ci‘fg':}( .
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Cynthla Holmes M.D. v East Cooper Community Hospital et al
Case No. 05-CP-10-5113
Hearing of September- 18, 2009

Before The Honorable R. Markley Dennis, Jr.
S .

STATE OF SOUTH CAROLINA ) :
) COURT OF COMMON PLEAS

COUNTY OF CHARLESTON )
Cynthia Holmes, M.D.
Plaintiff, -

VS, Case No. 05-CP-10-5113
East Cooper Community Hospital,
Inc., Tenet HealthSystems Medical,
Inc., John Grady, M.D., and Paul
Yantis,

)
)
)
)
)
)
)
)
)
)
)
)

Defendants.

TRANSCRIPT OF HEARING

The within Hearing in the above-captioned case was heard on
September 18, 2009, before The Honorable R. Markley Dennis, Jr. in
Courtroom
4C of the Charleston County Courthouse, 100 Broad Street, Charleston, South
Carolina; attended by Counsel, as follows:

APPEARANCES:

Cynthia Collie, Esq.

P O Box 187

Sullivans Island, SC 29482-0187
Appearing Pro Se

Lindsey Smith-Yancey, Esq.
PRATT THOMAS EPTING & WALKER
P O Drawer 22247
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Cynthia Holmes, M.D. v East Cooper Community Hospital et al
Case No. 05-CP-10-5113
Hearing of September 18, 2009
Before The Honorable R. Markley Dennis, Jr.

the record, preserved, and good luck in Columbia.
Thank you.

MS. COLLIE: And your position 1s that
the amended Act 1s applicable? |

THE COURT: My position is that the
Order is binding and final in this matter today -
Tt will be -- you may.- serve your notice of appeal
and you are aware -~ and I*11 place this on the
record because we were advised of this at our
meeting by Ms. Coggiola with the Office of
Disciplinary Counsel, I am required‘to report
this to her, which I will do today. I will send
a letter and a copy —-- and a certified copy of
the Order. I also am required to, apparently,
report it to the Supreme Court, which I will
repert it -- 1 will send a copy of that letter o
Mr. Shearouse who 1s the clerk. So, thank you.

MS. COLLIE: Your Honor, this matter
is pending appeal and I --- /

THE COURT: That’s fine. That will

be up to the Office of Disciplinary Counsel, but
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John C. Shershow, M.D.
240 Central Park South

Suite #2H
New York, NY 10019
(800) 388-9299
Fax: (516) 706-0671
JShershowa@GMail.com

July 5, 2011

STATE OF NEW YORK )

)
COUNTY OF U ZVACTA )

AFFIDAVIT

Personally came and appeared before me, Notary Public, John Shershow, M.D.,

who upon being duly sworn did depose and say the following:

1) I am over the age of eighteen (18) years and am competent to state the matters
herein.
2) My Curriculum Vitae is attached and documents my experience in all aspects of

hospital administration, staffing, and quality of care as well as JOINT COMMISSION
accreditation, hospital care standards, medical staff affairs, physician credentialing and

privileging, and medical quality assessment and review.



3) I have been certified as an expert in state courts on these matters.

4 In providing this affidavit, I affimm that, to the best of my knowledge, I am not
related to any party te this action. { am informed and believe that 1 do not know any of

the parties to this action.

5) My expert opinion follows and in rendering this opinion, | have relied on a large
number of documents supplied to me by Dr. Holmes, consisting of the East Cooper
Community Hospital (ECCH) Medical Staff Bylaws, as well as a large number of
credentialing and privileging documents of Dr. Holmes, from approximately 1994 to

2009,

6) The Joint Commission is an organization which accredits hospitals based on
national quality of care standards. My understanding is that at all times pertinent to the

suatier herein, ECCH is and has been accredited by the Joint Commission.

7)  As part of those standards, the Joint Commission requires hospitals to have
bylaws and, as part of those bylaws, to provide fair hearing nghts to physicians. Those

standards are national and local standards.

8) Ba.se_:d on review of Dr. Holmes’ credentialing file, the reappointment
applications, the ECCH Medical Staff Bylaws, and a letter from Janie Sinacore-Jaberg to
Dr. Holmes on December 19, 2008, it is my expert opinioh that Dr. Holme’sQOOS
application for re-appointment and change in medical staff status 1n was not properly

responded to by ECCH.

Article VI, Secticn 5, of the ECCH Medical Staff Bylaws (“Change in



Membership, Privileges or Staff Category”), states: ’

A staff member may, at any time, request a change of staff category (from
consulting staff to associate or other staff category as in this case) by
submitting a written notification to the Medical Staff Office. The Medical Staff
Office will issue a letter requiring }he physician to read and sign the letter
stating the requirements of the provisional cfzange in status. The request will be
forwarded to the Department Chairman, then to the Credentials Commirtee. The
Credentials Committee will recommend to the MEC the request, and the MEC
will forward their recommendation to the Board of Directors for final approval.
Aﬁer final approval. the medical staff office will notify the physician of the final
decision. The Medical Staff Office will track the provisfonal change for one (1)
year and the Credentials Committee will evaluate the physician at that time 1o

dr/ermine if he meets the necessary requirements set forth by the requested

status change. (Emphasis supplied.)

Article V, Section 3, of the ECCH Medical Staff Bylaws (“Reappointment

Process™) lays out 12 requirements for reappointment to the medical staff. Notably in

this section 1t is stated:
[The application for reappointment will be delivered to the applicant and] must

be completed and returned within 30 days to the Medical Staff Office for review.

A late fee will be charged for the continued processing of the application past the

30 day deadline.

Article IV, Section 3, of the ECCH Medical Staff Bylaws (“Associate™) lays out

[}



the qualifications for the Associate status: [the candidate must meet all the criteria for
active staff membership] except the minimum required number of admissions,

procedures, or patiert contact per year or preceding 1 2-month period. " (emphasis

added)

)] Pursuant to the ECCH Medical Staff bylaw provisions quoted above, and on the-
attached Joint Commission flow sheet, it is my opinion that Dr. Hoimes requests for
change in staff category would and should have been granted. This is based upon (1) Dr.
Holmes clearly submitted “a written notification to the Medical Staff Office.” (see
attached Medica! Staff Reappomtment Application); (1) Dr. Holmcs provided
information relevant to the requitements of licensure, training, education, and health
status. In addition, Dr. Holmes received the highest ratings from peers for skill,
competence, and quality of care; (3) Dr. Holmes maintains that she submitted the
;..appointment application within the required time frame; however even if she did not,
the Bylaws impose only a “late fee,” not a denial of privileges; (4) 1f Dr. Holmes
application for change in status to Associate had been approved, the Bylaws are clear that

she is exempt from “required number of admissions, procedures, or patient contact per

year or preceding 12-month period.”

10)  Both the ECCH Medical Staff Bylaws, and Joint Commission Standarcs mandate
» fair hearing process when adverse credentialing decisions are made by the medical staff
and hospital Governing Board. Based upon my review of Dr. Holmmes' credentialing
files, and the ECCH Medical Staff Bylaws, it is my opinion that Dr. Holmes was denied
fair hearing rights as explicitly required by these bylaws and by the Joint Commission

standards.
Under Article VIII, Section 2B, of the ECCH Medical Staff Bylaws the grounds



for fair hearing are specified as follows:

B Grounds for Hearing:

- Except as otherwise provided in these Bylaws, the taking or recommending of arny one or
more of the following actions when based on the member’s professional conduct or
competence, unless taken in éomp/z’ance with a policy decision of the hospital {e.g.,
closing a department or service or Physical plant changes), shall constitute grounds for a
hearing pursuant to this Article:

i

1 denial of initial appointment to the medical staff;

2. denial of staff reappointment; ’
3. reduction or suspension of staff membership or clinical privileges for
. more than 30 days;
4. termination, revocation, or reduction of staff categorv,
5. denial or termination of clinical privileges; _
6. Summary suspension of clinical privileges for more than
thirty (30) days; ,

2 significant consultation or co-admitting requirements other than in
compliclmce with the Medical Staff Bylaws, Rules and Regularions or
departmental rules and regulations;

8 denial of requested advancement in stajf category:;

9. denial of requested service affiliation.

(emphasis added)

11)  Privileges have value to a physician. A denial of privileges may lead to loss of

income and/or adverse effects on professional standing and reputation.

12)  In view of Dr. Holmes request for'change in staff category not being processed
properly and fairly by ECCH in terms of the applicable ECCH Medical Staff Bylaw
provisions, Dr. Holmes was denied the opportunity for a change in status. Denial of

access to the process under the plain language of the bylaws for requesting change in

L



staff category and denial of the right to participate in that process causes harm 1o any

physician’s practice, reputation, and ability to earn a livelihood.

12)  Further, by denving Dr. Holmes fair hearing rights, per the applicable provisions
of the ECCH Medical Staff Bylaw, ECCH prevented Dr. Holmes from her due process

rights, mandated by both the Joint Commission, and the ECCG Medical Staff Bylaws.

¢

FURTHER THE AFFIANT SAITH NOT. '
% s

/John'Shershow: M.D.

Subscribed and sworn to before me,

Notary Public, this S day

SRVILY 2011,
/ .

L lin  Paikysn

NOTARY PUBLIC

My commission expires: Zpy i/ 15 2 0/S P

SEALED

HELEN PAULINO
Notary Public - State of New York
No. 01PAS239073
Quaiified in Queens County
My Commission Expires April 18, 2015



Process Tor Privi

A

Grant privilege with focused
practice evaluation..

Initiate focused
professional practice evaluation.

Does the organization have or plan 1o have
the resources pecessary 10
support the privilega?

Has the credential verification precess
establishec that the applicant has the licensurs.
training, education, and ability 10
perform the privilege?

Does the applicant currently perform the
privilege sought at the
organization?

Does data collected through the
ongoing professional practice evaluation
validate competency?

CAME Updrte 2, September 2006



John C. Shershow, M.D.
240 Central Park South #2H
New York, NY 10019

(800) 388-9299
Fax: (646) 514-7195

JShershow@gmail.com

CURRICULUM VITAE

JOHN C. SHERSHOW, M.D.

Professional Experience:

JOINT COMMISSION ON ACCREDITATION OF HEALTHCARE
ORGANIZATIONS (JCAHO) (1989-2003)

Surveyor and Senior Teaching Faculty, for the preeminent hospital and
ambulatory care accreditation organization in the United States

PERFORMANCE IMPROVEMENT COMPANY, INC (1996 — present)

Founder and President of this national hospital and healthcare consulting firm.
Primary activities are consulting, lecturing, and providing educational courses 10
hospitals, ambulatory centers, and other healthcare organizations, on healthcare
quality, peer review, performance measurement, medical staff credentialing, and
preparation for JCAHO and other regulatory inspections. In addition, provides
expert testimony on medical litigation.

PRIVATE PRACTICE, JOHN C. SHERSHOW, MD, PC (2010 — present)
Private medical practice in Manhattan, New York City

PRESIDENT, URGENT CARE OF WYOMING, INC (2003 - present)

Owner of an urgent care clinic in Wyoming

THE JOURNAL OF URGENT CARE MEDICINE (2006 — 2008)
On the editorial board of this medical journal

CHECKUPS,USA, INC (2006 - 2007)



Chief Operating Officer and Medical Director of a company developing primary
cares clinics for retail environments. ‘

* URGENT CARE ASSOCIATION OF AMERICA (2005-06)
Director of Accreditation of the national urgent care organization

* NORTHWEST COVENANT MEDICAL CENTER (1995-1996)
Medical Director of a major New Jersey hospital

* DOWNSTATE MEDICAL CENTER (1992-1995) ,
Associate Dean and Associate Provost of New York State’s largest medical
school

e KINGS COUNTY HOSPITAL CENTER (1992-1995)
Medical Director of one of the largest hospitals in the United States

s JOHN C. SHERSHOW, M.D. AND ASSOCIATES, INC. (1977-1989)
Founder and President of one of the largest private medical groups in -
Massachusetts

° ARBOUR HOSPITAL (1978-1989)
Attending staff at one of Boston's leading private hospitals; President of the
Medical Staff 1985-1989.

* HARVARD MEDICAL SCHOOL (1970-2000)
On the teaching faculty in numerous capacities

« MASSACHUSETTS GENERAL HOSPITAL (1970-2000)
Served in various capaciiies, including Inpatient Director (1973-77) and on the
teaching faculty (1970-2000) for this intemationally known hospital

o USARMY RESEARCH INSTITUTE OF ENVIRONMENTAL MEDICINE (1970-
1973)

A senior medical corps officer at one of the nation’s largest military
environmental research organizations

Academic Appointments:

» Clinical Instructor, Harvard Medical School (1970-2000)

* Assistant Professor, Downstate Medical School (1992-1995)



Education:
* Residency, Yale Universiry (1969-1970)

* Residency, University of Southern California (1967-1969)
* Rotating Internship, Los 4ngeles County Hospital (1966-1 067)
¢ M.D. Universitv of Southern California (1 966)

* B.A (Magna cum Laude), Harvard College (1962)

Certification and Licensure:

* National Board of Medical Examiners (1967)
* Board Certified, American Board of Psychiatry and Neurology (1972)
e Past Licensure: California, Massachusetts, New Hampshire
* Current Licensure: New York, New Jersey
sipmborships:

» Distinguished Fellow, 4mericar Psychiatric Association

‘Publications:

* 2 Books and numerous articles (detailed list available upon request)

(5]



STATE OF SOUTH CAROLINA
COUNTY OF CHARLESTON

John Doe,

Plaintiff,

-VSs-

Board of Zoning Appeals (BZA) and
Town of Sullivans Island (S.1.),

S. I. Zoning Administrator, and

S. I. Building Dept.,

Individually and In Official
Capacity.

Defendants.

vvvvvvvvvvvvvvvvvvv

CERTIFICATE
OF
SERVICE

) IN THE COURT OF COMMON PLEAS
) NINTH JUDICIAL CIRCUIT
) CASENO.: 15-CP-10-0775

I certify that T have served a copy of the foregoing on the Defendants by
depositing a copy in the United States Mail, postage prepaid, addressed to counsel of
record on this date at 66 Hasell St., Chas., SC 29401. A copy has been forwarded to the
Presiding Judge as well. All parties required to be served have been served.

Dated December 30, 2017

[ETRNSR VA




IN THE COURT OF COMMON PLEAS
NINTH JUDICIAL CIRCUIT
CASE NO.: 15-CP-10-0775

STATE OF SOUTH CAROLINA

COUNTY OF CHARLESTON

John Doe,
AMENDED
Plaintiff, _NOTICE OF MOTION
AND
-vs- MOTION

~

Board of Zoning Appeals (BZA) and
Town of Sullivans Island (S.1.),

S. . Zoning Administrator, and

S. L. Building Dept.,

[Individually and In Official
Capacity.

Defendants.

R i g N N N N N N N N N R N

TO: Defendants and Defendants’ Counsel:

PLEASE TAKE NOTICE that the Plaintiff hereby moves before the Presiding
Judge, Court of Common Pleas, Ninth Judicial Circuit, Charleston, South Carolina, on the
tenth day after service hereof, for issuance of order of recusal/disqualification in this matter. This
motion to recuse/disqualify is governed by the South Carolina Rules of Court, statutory and case iaw,
and State and federal constitutional law and is based‘upon the attached affidavit.

By way of introduction, this matter involves the reasonable request for mediation. Defendants
~ fail and refuse to comply with reasonable mediation.
The Plaintiff respectfully requests recusal due to Plaintiff’s reasonable belief given tl.lC

circumstances that the Presiding Judge lacks impartiality mandated by the South Carolina Rules of



Court, statutory and case law, and State and federal constitutional law. The question is not whether the
Presiding Judge is impartial in fact, but rather whether reasonable men/women might question
impartiality under all circumstances. United States v. Gigax, 605 F.2d 507 (10th Cir. 1979). Under
Canon 3(E)(1)(a), a judge should disqualify himself/herself in a proceeding in which his impartiality
might reasonably be questioned, incvluding but not limited to, instances where he/she has a personal
bias or prejudice against a party. Roche v. Young Bros., Inc., 332 S.C. 75,504 S.E.2d 311 (1998).

In the event the Presiding Judge does not recuse, Plaintiff is requesting an evidentiary hearing
before a judge other than the subject of the motion, at which hearing he/she may adduce the
6verwhclming evidence showing prejudice. If the Presiding Judge does not recuse, the instant motion
should be h-eard by a judge other than the subject of the motion. By analogy and from another state, the
case of Johnson v. District Court, 674 P.2d 952 (Colo. 1984) is apposite. From that case, the court
 found that where a party signs a verified affidavit alleging conduct and statements on the part of a
judge which, if true, show bias and prejudice or the appearance of bias or prejudice on the part of the
judge, it is an abuse of discretion if that judge does not \A'ithdfa\v from the case, even though he or she
believes the statements are false or that the meaning attributed to them by the party seeking recusal is
Erroneous. M such a case, the judge should not paés upon the truth or falsity of the facts alleged in the
affidavit, but only upon the adequacy of the motion as a matter of law. From another case, the court
ruled that: The fact that the Judge in his own mind does not believe that he is prejudiced does not
prevent disqualification if the motions and affidavits reflect prejudice and/or app/earance of impropriety.
Wright vs. District Couf{, 16 Colorado Lawyer 541, March 1987. The fact that the judge in his or her
own mind does not believe that he/she is prejudiced does not prevent disqualification if the motion and
affidavit reflect prejudice. It is not sufficient for a party seeking disqualification to simply allege bias;
the party must show by affidavit some evidence of bias or prejudice. Mallet v. Malletr, 323 S.C. 141,
473 S.E.2d 804 (Ct.App.1996). A judge's impartiality might réasonably be qu'estionc,;d when his or her

factual findings are not supported by the record. Ellis v. Procter & Gumble Dist. Co., 315 S.C. 283,



285, 433 S.E.2d 856, 857 (1993).

Other courts have found that once facts have been set forth that create a reasonable inference of
a "bent of mind" that will prevent the judge from dealing fairly with the party seeking recusal, it is
incurnbent upon the judge to recuse himself. See People v. Botham, 629 P.2d 589, 595 (Colo. 1981);
C..I.C.l Canon 3(C)(1). A trial judge must accept the affidavits filed with the motion as true, even though
the judge believes that the statements contained in the affidavits-are false or that the meaning attributed
to them by the party seeking recusal is erroneous. Johnson v. District Court, 674 P2d 952 (Colo. 1982).
C.R.C.P. 97 provides: "A judge shall be disqualified in an action in which he is interested or prejudiced,
or has been of counsel for any party, or is or has been a material witness, or is so related or connected
* with any party or his attorney as to render it improper for him to sit on the trial, appeal, or other
proceeding therein. A judge may disqualify himself on his own motion for any of said reasons or any
.party. may move for such disqualification and a motion by-a party for disqualification shall be
supported by‘law. "The motion and supporting affidavit speak for themselves and the only question
involved is whether the facts alleged are sufficient to compel the judge to disqualify himself.’
Kovacheffv Langhart, 147 Colo. 339, 343;44, 563 P.2d 702, 705 (1961). The motion and affidavits arc
legally adequate if they 'state facts from which it may reasonably be inferred that the judee has bias or
prejudice that will prevent him from dealing fairly' with the party seeking recusal. Pébp/e v. Botham,
1629 P.2d 589, 595 (Colo. 1981)." |

Under South Carolina law, a judge shall be disqualified in an action in which he is interested

or prejudiced, or has been of counsel for any party, or is or has been a material witness, or is so related
or connected with any party or his attorney as to render it improper for him to sit on the appeal therein.
c.lcC. CénSn 3. A judge may disqualify himself on his own motion for any of said reasons or any party
may move for such disqualification. The motion and supporting affidavit speak for themselves and the
only question involved is whether, under the facts alleged, reasonable men/women might question

impartiality. Patel v. Patel, 359 S.C. 515, 599 S.E.2d 114 (S.C. 2004). The motibn and affidavit are



legally adequate if they state facts from which it may reasonably be inferred that the judge has bias or
prejudice that will prevent him or her from dealing fairly with the party seeking disqualification. Roche
v. Young Bros., Inc., 332 S.C. 75, 504 S.E.2d 31 l (1998); Berger v. United Stares, 255 U.S. 22,41 S.Ct.
230,65 L.Ed. 481 (1921).

‘The case of Burgess v. Stern, infra, controls and provides that all orders rendered after ex

parte contacts should be vacated:

“South Carolina case law and rule-making authorities are well synchronized on the prohibition
against ex parte contacts. In Herring v. Retail Credit Co., 266 S.C. 455,224 S.E.2d 663 (1976), the
judicial practice of merely signing an order prepared by counsel of one party was condemned. This-
Court advised the Bench ana the Bar that not only do such orders deprive the reviewing Court of
adequéte records on appeal, but also deny to the deprived party an opportunity to be heard in matters
which affect them. fd. Aiken County v. BSP Div. Of Envirotech Corp., 866 F.?.d 661, (4" Cir.1989),
evinces the Fourth Circuit Court of Appeals' disapproval of ex parte contacts of this type.... Canon
3(A)(4). Rule 501, Code of Judicial Conduct, SCACR; states: ‘A judge should .... except as authorized
by law, neither initiate or .consider ex parte or other com?nunications concerning a pending or
impending matter.” While Canon 3(A)(4) guards against ex parte indiscretion, it also strives to
eliminate the appearance of impropriety. This issue was discussed succinctly in the case of /n re:
Wisconsin Steel, 48 B.R. 753 (D.111.1985). The Court in Wisconsin Steel noted:

[t 1s rarely possible to prove to the satisfaction of the party excluded from the communication that
nothing prejudicial occurred. The protestations of the participants that the communication was entirely
innocent may be true, but they have no way of showing it except by their own self-serving declaration.
This is why the prohibition {311 S.C. 331} is not against "prejudicial” ex parte communications, but
against ex parte communications. /n re: Wisconsin Steel, 48 B.R. 753 (D.111.19853).”

Burgess v. Stern, 428 S.E.2d 880, 311 S.C. 326 (S.C., 1992).



As a matter of public policy, ex parte contacts are prohibited énd undermine the integrity of
the process, particularly where judges are elected and are subjected to re-elections. Former Just‘icc
Sandra Day O'Connor's warned the public about the dangers of electing judges. Former Justice Sandra
Day O’Connor wrote *“. . . many Americans today'do ﬁot see the need for independent judges. Many
prefer a judiciary that acts merely as a reflex ot popular will.” Judicial Independence and 21st Century
Challenges, Sandra Day O’Connor, The Bencher, July/August 2012. As she explained, “[t]he reason
why judicial independence is so important is because there has to be a safe place where being right is
more important than being popular; whcre.faimess triumphs strength. That place, in our country, is the
courtroom. It can only survive so long as we >keep out political influences.” 1d (em.phasis supplied).
Public pc;licy. legislative intent, statutory atrlthoril'y; Federal case law, FRCP, State and federal
copstitutional law, the South Carolina Rules of Court, and fundamental fairness prohibit ex parte
contacts and require recusal under the circumstances. See Caperton v. A. 17 Muassey Coul Co., 556 U.S.
868 (2009). "The touchstone of due process is protection of the individual against arbitrary action of
government,”" Wolff v. McDonnell, 418 U.S. 539, 558 (1974), or denial of fundamerital procedurai '
fairness, see, ¢.g., Fuentes v. Shevin, 407 U.S. 67, 82 (1‘572) (the procedural due process guarantee
protects against "arbitrary tékings”). County of Sacramento v. Lewis, 523 U.S. 833, 118 S.Ct. 1708, 140
L.Ed.2d 1045 (1998). See Moore v. Moore, 376 S.C. 467, 657 S.E.2d 743 (2008) (procedural due
process requires (1) adequate notice; (2) adequate opportunity for a hearing; (3) the right to introdﬁcc
evidence; and (4) the right to confront and cross-examine witnesses). See S.C. Const. art. 1, sec. 2, 3, 4,
9,10, and 14; S.C. Const. art. V, sec. 4; S.C. Const. art. V, sec. 5; U.S. Const., Article ], sec. 9 and 10;
U.S. Const. amend. [, IV, V, VII, and X1V. See Hicks v. Feiock, 108 S.Ct. 1423, 485 U.S. 624, 99 [L.Ed.

- 721, 56 U.S.L.W. 4347 (1988).

Accordingly, a judge must grant a motion for disqualification and/or recusal if the motion and



supporting affidavits state facts from which it reasonably may be inferred that the judge has a bias or
prejudice that will prevent him from dealing fairly with the party seeking recusal. The judge must
accept the aftidavits filed with the motion as true even though the judge believes that the statements
contained in the affidavits are false. [t is respectfully submitted the motion and affidavit support

recusal.

CONCLUSION

For the foregoing reasons and for substantial justice affecting substantial rights, the appellant

respectfully makes this motion with abevance request.

Respectfully submitted,

803.883.3010
For Plaintiff



STATE OF SOUTH CAROLINA ) SR )
) AMENDED AFFIDAVIT - .
COUNTY OF CHARLESTON ) "o Y
Ci 0)

oo il
Personally came and appeared before me, Notary Public, C. Holmes, who 4poibeing duly

sworn did depose and say the following:

I. T am the Plaintitf, over the age of eighteen (18) years, and competent to state the matters herein. This
affidavit is based on personal knowledge and on information and belief and is submitted in support of

the attached Motion for recusal of the Presiding Judge in Case Number 2015-CP-10-0775.

2. The Presiding Judge herein is the same Presiding Judge in Case No. 2005-CP-10-5113 and
Defendant’s Counsel in that case-is essentially the same firm or former firm of Defendant's Counsel
hererin. Moreover, on information and belief, the Presiding Judge was the college roommate of a top
corpofate executive at that Defendant Corporation during the time of Defendant Corporation’s
documented wrongdoing. The attached excerpt of transcript from Case No. QOOS-CP—IO-SI 13 reveals
unconstitutional retroactive application of the amended S.C. Code Section 15-36-10 (hereinafter the
Amendedv./»\'cl) in violation of the Legislature’s intended and expressly stated effective date.
Southeastern Site Prep v. Atlantic Coustal Builders and Comractors, LLC, 394 S.C. 97,107,713
S.E.2d 650, 635 (S.C. App. 2011). The Amended Act is unconstitutional on its face and as applied
including, but not limited to, the reasonable attorney standard which is not fair notice to the general

public or to parties.

3. An objective observer should and would reasonably conclude that the record in Circuit Coﬁrl Case
Number 2005-CP-10-5113 reflects abundant material error of law and fact not foundéd upon the
evidence. A reasonable man or womnan should and would conclude that the record reflects the decision-
;naker was “influenced by partiality, prejudice, passion, caprice,” or other unconstitutional reason ﬂot ‘
founded on the facts. See )’eag/cr v. Atlantic Coast Line Railroad Company, 234 SC 140, 107 S.E.

(2d) 15, 84 A.L.R. (2d) 794 (1963). The record including, but not limited to, that set forth more fully



below, reflects the Presiding Judge’s “partiality, prejudice, passion, caprice,” or other unconstitutional

basis and calls for recusal.

4. Further, the Presiding Judge failed to allow the court reporter to transcribe pertinent proceedings at
summary judgment in that case, thereby preventing transcript and record for meaningful judicial review

and depriving the parties of due process and full and fair appeal.

5. Moreover, the record reflects the Presiding Judge granted summary judgment against the Plaintiff’s
Counsel of Record in that case based on the improper, less burdensome Federal legal standard, thereby,
- voiding summary judgment. See Hancock v. Mid-South Management Co., Inc., 381 S.C. 326, 673
S.E.2d 801 (S.C. 2009). That summary judgment order is reversible as a matter of law because it
recites and relies on the improper legal standard: "the exiétence of a mere scintilla of evidence in
support oflhe non-moving party's position is NOT sufficient to overcome a motion for summary
judgment." Order filed May 23, 2007, in Case No. 2005-CP-10-5113 found at SUMMARY_

JUDGMENT STANDARD (empbhasis supplied). This standard is not the proper standard because a

mere scintilla of evidence IS sufficient to overcome a motion for summary judgment in South Carolina
(when not based on Fedeéral claims, etc.). Hancock v. Mid-South Management Co., Inc., 381 S.C. 326,
673 S.E.2d 801 (S.C. 2009). South Carolina jurists should and would know the South Carolina legal

standard for summary judgment. See attached expert opinion affidavit refuting summary judgment.

6. Further, the Presiding Judge denied the Plaintiff’s reasonable request for Counsel at the Amended
S.C. Code Section 15-36-10 hearing after Plaintiff’s Counsel of Record had re-located out-of-state and

was unable to attend.

7. Pursuant to controlling precedent and S.C. Code Section 15-36-10 through 15-36-50 in effect at that

time, the represented party, the Plaintiff, is entitled to rely on Counsel of Record who signed the

~



pleadings and complaint in that case which precludes a finding of frivolity against the Plaintiff. In
manifest error, if not blatant bias, the Presiding Judge did not find Counsel of Record who signed the
pleadings in violation of the Amended Act, S.C. Code Section 15-36-10. Southeastern Site Prep, LLC.,
v. Atlantic Coastal Builders and Contractors, LLC, 394 S.C. 97, 713 S.E.2d 650 (S.C. App. 2011).

J :
8. The attached copy of transcript excerpt establishes that the Plaintiff timely raised the issue of
inapplicability of the Amended Act. Despite knowing that novel issues and issues of new legislation
were pending in that appeal, the Presiding Judge Dennis failed to follow the rule of law establishing
stay pending appeal, thereby thwarting and/or denying meaningful appellate review including, but not
limited to, the Amended Act’s provision for reporting a purported violation of the inapplicable
Amended Act to ODC. Rule 241, SCACR. Moreover, the moneyjudgmenf exception to stay on appeal
is inapplicable because the fees are incidental to the case and do not constitute a traditional money
judgment in Ihe_ underlying case. See Stéte v. Cooper, 342 S.C. 389, 536'S.E.2d 870 (2000); Toal ct al,
Appellate Practice in South Carolina, 3 edition (2016), p. 341. The “decision of whether to award
sanctions 1s a collateral issue and does not constitute a ruling upon the merits of the case. ...See Cooler
& Gell v Hartmarx Corp., 496 U.S. 394, 396, 110 S.Ct. 2447, 110 L.Ed.2d 339 (1990).” Pee Dee
Health Care, PA., v Esiate of Thompson, 418 S.C. 557, 795 S.E.2d 40 (S.C.App. 2016).

9. Despite the pending appeal with issues of public importance, the Presiding Judge prejudiced the
appeal by violating controlling precedent and by violating the S.C. Rules of Court regarding stay .
pending appeal, through the Amended Act’s provision for reporting a purported violat.ion of the
inapplicable Ahwended Act to the appellate court, again thwarting and/or denying objective and

meaningful judicial review.

10. The attached copy of transcript excerpt also evidences impermissible ex parte communication and
meddling by ODC (Office of Disciplinary Counsel) in that pending litigation, Case No. 2005-CP-10-
5113. Significantly and mater'ially, there was no grievance and no notice of any grievance with ODC or

the Commission. While the Presiding Judge had no personal knowledge of that fact, ODC’s



wrongdoing and misrepresentations were designed to and did illegally sway the outcome in that

pending case, Circuit Court Case Number 2005-CP-10-5113. ODC violated the letter and spirit of the

Rules of Professional Conduct, Rule 407, SCACR, and engaged in impermissible and unprofessional
conduct, thereby tipping the scales of justice. lt.is disturbing to consider what some attorrieys would do

to have ODC ex parte a presiding judge in their favor to the tune of almost $100,000.00.

1. At the Amended S.C. Code Section 15-36-10 hearing, Defendants in that case, Circuit Court Case
Number 2005-CP-10-3113, put forth no evidence to dispute that Plaintiff reasonably believed that the
claims were valid or that the Plaintiff’s reliance on advice of counsel was not made in good faith.
Sapphire Deve. v. Span USA Inc., 120 Fed. Appendx. 466, 2005 WL 226032 (C.A.4 (SC) 2005).
Further. on in.formation and belief, Defendants took no depositions, yet r.equested attorneys fees in an
amount more than the Presiding Judge’s salary for an entire year. Despite ruling that the attorneys fee
affidavit coxﬂ_aix1ed unreasonable fees and charges, the Presiding Judge awarded almost $100,000.00 in
u.nreasonable a‘ttorneys fees. Defendants failed their burden of proof, and the record contains no facts or
basis for the ruling. A discerning review finds Defendants motion under the Amended FPA does not
even allege a violat_ionl of the Amended Act,.much less prove it. Moreover, that unconstitutional
retroactive application of the Amendéd Act was exploited by the same untrustworthy Defendants firm,
or former firm, herein. But for that unconstitutional retroactive application of the Amended Act, that
same firm would not be able to pile on another violation of the Amended Act and fraudulently claim
unreasonable attorneys fees to copy and paste duplicate prior pleadings, propound no discovery, and
conduct no depositions on a case that was dismissed for lack of subject matter jurisdiction purportedly

at over $50,000.00.

12. Plaintiff is informed and believes that the Presiding Judge Dennis is not a ne_utrai decision-maker in
this and in other matters, is not impartial, and is unwilling or unable to make a fair and even-handed
decision herein. The Plaintiff is prejudiced thereby and respectfully requests recusal. This motion is in
no way a reflection on my esteemed law school classmate, Ned, on Nancy Jane, of on other members

of the remarkable Dennis family.



F URTHER_‘ THE AFFIANT SAITH NOT.

C./ mes

Subscribed and sworn to before me,
Notary Public, this )32 day
of Qa(mux,a,w/ , 2018,

kﬁ{@m gf{ MiPeod.

NOTARY PUBLIC

My commission expires: 3361|271
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Cynthia Holmes, M.D. v East Cooper Community Hospital et al
Case No. 05-CP-10-5113
Hearing of September 18, 2009
Before The Honorable R. Markley Dennis, Jr.

STATE OF SOUTH CAROLINA ) _
) COURT OF COMMON PLEAS
COUNTY OF CHARLESTON )

Cynthia Holmes, M.D.
Plaintiff,

Vs, - ) Case No. 05-CP-10-5115

)

East Cooper Community Hospital, )

Inc., Tenet HealthSystems Medical, )

inc., John Grady, M.D., and Paul )

Yantis, ' )
)
)

Defendants.

TRANSCRIPT OF HEARING

The within Hearing in the above-captioned case was heard on
September 18, 2009, before The Honorable R. Markley Dennis, Jr.in

Courtroom
4C of the Charleston County Courthouse, 100 Broad Strect, Charleston, South

Carolina; attended by Counsel, as follows:
APPEARANCES:

Cynthia Collie, Esq.

P O Box 187

Sullivans Istand, SC 29482-0187
Appearing Pro Se

Lindsey Smith-Yancey, Esq.
PRATT THOMAS EPTING & WALKER
P O Drawer 22247



. PAGE
Cynthia Holmes, M.D. v East Cooper Community Hospital et
Case No. 05-CP-10-5113
Hearing of September 18, 2009
Before The Honorable R. Markley Dennis, Jr.

the record, preserved, and good luck in Columbia.

“Thank you.

MS. COLLIE: And your position is that
“he amended Rct is applicable?

THE COURT: My position is tnat the
Order is binding and final in this matter today.
It will be -- you may serve your notice of appeal
and you are aware -- and 1’11 place this on the
repord because we were advised of this at our

meeting by Ms. Coggiole with the Office of

G
l,—l
n
@]

iplinary Counsel, I am -required (o0 report
chis to her, which I will do toaay. Iiwil; send
s iletter and a copy -- and a certified copy of
the Orcder. I also am reguired tTO, apparently,
report it to the Supreme Court, which I will

rencri it -- 1 will

2}

end a copy of that leffer to
Mr. Shearouse who is the clerk. 3¢, thank you.
MS . COLLIE: vour Honor, iLnis matter
is pending appeal and I -=--
THE COURT: That’s fine. That will

be up to the Office of Disciplinary Counsel, but



John C-Shershow; M:D.
240 Central Park South
Siite #2H |
New York, NY 10019
(800) 388-9299
Fox: (516) 706-0671
JShershow@GMail.com

July 5, 2001

STATE OF NEW YORK )

COUNTY OF _[l/ (W {“_V,_/_{

AFFIDAVIT

bersonzlly came and appearcd before me, Notary Public, John Shershow, M.D.,

who upon being duly sworn did depose and say the following:

the matlers

iy [ am over the age of cighteen (18) years and am compeient 0 sule
heren.
2) My Cugriculum Vitae is attached and documents my experense in all aspects O

hospiial administration, staffing, and quality of care as well as JOINT COMMISSION

secreditation, huspital care standards, medical staff affairs, physician credentaling and

privilezing, and medical quality assessiment and review,



110 state courts on these matters.

4

3) {have been ceritfied as an exp

4) in providing this affidavit, | affim that, 10 the best of my knowledge, I am not

related o any party to this aciion. L am informed and believe that | do not know any of

the pariizs to this acUon.

3) My expert opinion follows end in rendering this opinjon, ] have selied an 2 larec
aumber of documents supplied to me by Dr. Holmes, consisting of the Lasi Cooper
Community Hospital (ECCH) Medical Siaff Bylaws, as well as a large sumber of

sredentialing and privileging documents of Dr. Holmes, from approximately 1994 w0

2009

5) The Joint Commission Is an organization which accredits hosnitals based on

nation:) quality of care standards. My undersianding is that at all times pertinent o e

herein, ECCH 1s and has been accredited by the Join! Commission.

Satier

1 As part of those standards, the Joint Commission requires hospiials 1o have

bylaws and, as part of those bylaws, to provide fair hearing rights o physicians. | hose

standards zre national and local stzndarcs.

applications, the ECCH Mediceal Sraff Bylaws, and 2 letter from janic Sinacore-Jjaberg ic

Dr. Holmes on December 19, 2008, i is my expert opinion that Dr. Holme's 2

appheaiion for rz-apoointnent and change in medical staff stafus 1 wias nol mroperiy

responded 1o by ECCH.

article VI Seciion 5, of the ECCH Medicel Staff Bylaws (“Change in



Membership, Privileges or Siaff Category™), states:

A 5[(2[7”)77@7#15?/%0)/, ;71 ;1).7)/ /'mc rquzl/iej‘[”a ;hc'zﬁge OfSrajjrC‘élng/y (from
consuliing staff lo associate or other staff caiegory us in this casej by
submitting o written notification to the Medicai Staff Office. The /V[edz'ca!vSfa/j"
Office will issue a (etier reguiring the physician to read and sigr the (etter’
The request will b2

stating the requirements of the provisional change in sratus.
Jbrwarded (o the Department Chairman, then 1o the Credentials Commitree. The
Credentials Commitize will recommend to the MEC ihe requesi, and the MEC

will forward their recommendation to the Board of Directors jor Jinal approval.

Afrer fincd approval. the medical steff office will notify the physicion of the jinal

decision. The Medical Stajf Office will track the provisional change jor one (1)
vear and the Credentials Commitiee will evaluaie the physiciain ai that iime (¢

derermine i he meets the necessary requirements sel forth by the reguested

statws change. (Emphasis supplied.)
\

Article V. Section 3, of the ECCH Medical Staff Bylaws (“Reznpoiniment
Process™) lays out 12 requirements for reappointrment 10 the medical staif.  Notably in
Hiis seclion i is Stated:

[The application for reappoiniment will be delivered to the cpplicant and] st
he completed and returned within 30 days ro the Medical Srapi Offics jor review

A lare fee will be charged jor the continued processing of the application pasi the

30 day deadline.

article 1V, Section 3, of the ECCH Medical Staff Bylaws {"Associzle”} lays out

3

s




[the candidate musi meel all the criteria jor

exceptthe minimum-required-number of admissions,.

no ] 2-month period.” {emphiasis

rocedires, or parient contact per year or preceding

feations for the Associate status:

Ure qua

active steff membership]

added)
M Pursuani to the ECCH Medical Staff bylew Provisions quoted ehove, and on ihe
sheet it is my opinion that Dr. Holmes requests fof

sttached Joint Commission flow
change in staff category would and should have bee oranted. This is besed upon (1) .
= Medical Staff Office,” (se¢

Violmes clearly submitied 2 wTitter

aff Reappolintment Application); (1
of licensure, training, education, and nealth

)y Dr. Holmes provided

attached Medical St

formation relevant to the requirem

ed the highest ratings from peers ior syall,

Iy addition, Dr. Holmes recelve
ypmited the

status.
compeience, and quality of care; (3) Dr. Holmes maintains that she st
_appoinanent application wAthin the required me frame;, however even if she did not,
“|zte fee,” not a denial of privileges; (4) 1f Dr. Folmes
-aws are clear gt

tne Pylaws impose Onty &
cen approved, the 2

ation for change in status to Assocrate had b
¢S

of admissions, procedures, o7 pagent contacl per

a DDIIL

she is exempt.irom “required number

vear o preceding 12-month period.”
Bylaws, and Join! Commission Standards mandate

iy Bolh the ECCH Medical S aff
credentialing decisions are made by (ne medical sialt

4 fair hearing process when adv
\nd hospital Governing Board. Based upon my review of Dr. Holmes’ nredenpeling
ff Bylaws, itis my OpinIOrn that r, HolmEs Was dened
fpnici

P i

the ot

fles, and the BCCH Medical Stall
Fiahs as ex oli citly req\..l"vu by these bylavss and by

air hearng I
N

suandards.
i1 Szction 2B, of the £C CH M%lfa | Staff Bylaws the grounds

Uinder Article VI



for fair heanng ;—U;‘z specified as follows:
B. | Gr 0-1.0'1 ds ;/&; r. ./lﬁ;e ar ing.
Excepr as otherwise provided in ihese Bvlaws, the taking or recommending of any one or
more of the joilowing actions when based on the member's professioral conduct or
competence, wiless taken in compliance with a policy decision of the hospial (e.g..
closing a department or service or physical plant changes). shall constituie grovnds jor a

.
hearing pursuant 10 this Article:

/. denial of initial appointment (o the medical siafj;
2. denial of staff reappoiniment;
3, recluction or suspension of sigjj membership or clinica: privileges for
 more than 30 days,
4 termination, revocation, or reduction of siafj categury,
3 denial or termination of ¢clinical privileges;
i3 summary suspension of clinical privileges for more than
thirty (30) days,
7. \IUIII_/IC(’)H consultation or co- a(Imzf(mo reqvuremems 0:/’!’/ than 'n

dations or

compliance with the Medical Siaff Bylaws, Rulzs and
deparrmenicl rilzs and regulations;

3 denial of requested advancement in staj] category,

Y. denial of requested service affiliation.

(emphasis added)

11 Privileges have valuztoa p hysician. A denial of privileges may iead (o loss of

income and/or adverse effects on professional standing and reputziint.

12)  Inview of Dr. Holmes request for change in staff category not veing processed

g
X
(&Y
o
9]
1
(VA
sy
>
—t
-

properly and fairly by ECCH in terms of the applicable ECCH
provisions, Dr. !olm 5 was denied the opportunity for a change i stabus. Denial of

ceess o the process under the plain language of the bylaws for raquesiing change in

N



siafi calzgory and denial of the ”g)m j0 participate in thal process causes Harmi 1o any

- X : : K A liueld i
physician’s.practice, reputation, and.abiliry 1o earn & livelihood.
13) “urther, by denying Dr. Holmes fair hearing rights, per the apph > Provisions

of the :CCH Medical Staff Bvlew, ECCH prevented Dr. Holmes from her due process

fghts. reandaied by both trm Toint Commission, and the ECCG Medical Stzif Bylaws.

FURTHER THE ATFIANT SAITHNOT.

Lt

~/John Shershow, M D,

Subscribed and sworn to belore me,

Notary Public > day
i )01
L RV LUl
_7/_,___.___ -

HELEN PAULINO
Notsry Public - State of Hew York
No. O1PAB235073
Qualitied |n Quoons County
My Commission Expkes Apdl 18, 2015

ON
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Ipitiute focused
professiouz] practice evaluation.
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Professional hxper
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John C. Shershow, M.D.
240 Central Park South #2H
_ New York, NY 10019

(800) 388-9299
Fax: (646) 514-7195
JShershow(@gmail.com

CURRICULUM VITAE

JOHN C. SHERSHOW, M.D.

€nce;

JOINT COMMISSION ON A CCREDITATION OF HEA LTHCAR

ORGANIZATIONS (JCA HO) (1589-2003)

Surveyor and Senior Teaching Faculty, for the precrminent hospitai and
smbulatory care sccreditation organization in the United States
PERFORMANCEL IMPROVEMENT COMPANY, INC (1996 - present)
President of this nationa} Lospital and healthcare consultng [

Founder and
ducational courses ie

Primary activilies are consulting, lectunng, and providing €
hospitals, ambulatory centers, and other healthcare orgamzations, on neslthcare
guality, peer review, perforrance measurement, medica

preparation for JCAHO and other regulatory inspections. In sdditon, provides

expert testimony on medical litigation.

| staff credentialing and

PRIVATE PRACTICE, JOHN C. SHERSHOW, MD, PC (2010 - present)
Privaie medical practice in Manhattan, New York City

PRESIDENT, URGENT CARE OF WY OMING, INC (2003 - present

Dwner of an urgent care clinic in Wyoming

PHE JOURNAL OF URGENT CARE MEDICINE 2006 — SO0

On the editorial board of this medical journal

CHECHKUPS USA, INC (2006 - 2007;



Chicf Operating Officer and Medical Director of a company geveloping primary
czares clinics for retail environments.

«  URGENT CARE ASSOCIATION OF AMERICA (2005-06)

Direcior ofAccreditation ofthe-nationalurgentcare organization”

o NORTHWEST COVENANT MEDICAL CENTER (1995-1996)
" Medical Director of @ major New Jersey hospital

o DOWNSTATE MEDICAL CENTER (1992-1995)
Associate Dean and Associate Provost of New York State’s Jargest medical
school

KINGS COUNTY HOSPITAL CENTER (1992-1995)
Medical Director of one of the largest hospitals in the United Stzies

«  JOHN C. SHERSHOW, M.D. AND ASSOCIATES, INC. (1977-1989"
Founder and President of one of the largest private medical groups in

Massachusetts

. 4RBOUR HOSPITAL (1978-1985)
Attending staft at one of Boston's Jeading private hospitals, Dresident o the

Medical Staff'1985-1989.

. HARVARD MEDICAL SCHOCL {1970-2000)
On the teaching faculty in numerous capacities

MASSACHUSETTS GENERAL HOSPITAL (1970-2000)

Spncd in various capacities, including Ing yatient Director (197
teaching faculty (1970-2000) for this internationally known noszital

3-77) und on the

() ARMY RESEARCH INSTITUTE OF ENVIR O‘?»’.MENYHL MEDICINE (1970

1973) ,
A senjor medical corps officer at one of the nation’s ‘argest militars
environmental research organizations

Academic Appoiniments:

Clinical Instructor, Harvard Medical School (1970-2000)

s Assisiant Professor, Downstate Medical School (1992-1995



STATE OF SOUTH CAROLINA JUDGMENT IN A CIVIL CASE

COUNTY OF CHARLESTON
IN THE COQURT OF COMMON PLEAS . Case No. 2005-CP-10-5113
Dr. Cynthia Holmes, M.D. versus East Cooper Community

Hospital, Inc.; Tenet
HealthSystem Medical, Inc;
John Grady, M.D.; Paul Yantis,

MD
Plainuft Defendant
CHECK ONE:

0] JURY VERDICT. This action came before the court for a trial by jury. The issues have been tried and the
verdict has been rendered.

X DECISION BY COURT. This action came to trial or hearing before the court. The issues have been tried or
heard and a decision rendered.

[0  ACTION DISMISSED (CHECK REASON): [ JRule 12(b), SCRCP; [] Rule 41(a), SCRCP (Vol. nonsuit)
[ Rule 43(k), SCRCP(Settled), [ ] Other- '

(0  ACTIONSTRICKEN (CHECKREASON): [ JRule 40(j),SCRCP; [ ] Bankruptcy; [] Binding Arbitration,

Subject to right to restore to confirm, vacate or modify arbitration award; [_] Other

[T IS ORDERED AND ADJ'UDGED: [ ISee attached order, DStatement of Judgment by Court

This matter initially came before the Court on April 23, 2007.- Pursuant to a phone conference on May 3,
2007, Defendants’ motion for summary judgment is GRANTED! Formal order to follow. And it is so

ORDERED!

Dated at Charleston, South Carolina,

Date: May 3, 2007

This judgment was entered onthe _____Day of ., and a topy mailed first class this Day of

, 20, to attorneys of record or to parties (when appearing pro-se) as follows:

Attorney(s) for Plaintiff{(s) Attorney(s) for Defendant(s)
=)

< & =
i oE =
I LF = 1y
. P o
| I
SCRP Form 4(Rev. 2/96) ! Clerkiof C8rt !
| 82 = M
<o =
/ zz » O
S ow
Lo



STATE OF SOUTH CAROLINA

COUNTY OF CHARLESTON
John Doe,

Plaintiff,

-VS-

Board of Zoning Appeals (BZA) and
Town of Sullivans Island (S.1.),

S. I. Zoning Administrator, and

S. 1. Building Dept.,

Individually and In Official
Capacity.

Defendants.

D i N N N N N N N N )

) IN THE COURT OF COMMON PLEAS

) NINTH JUDICIAL CIRCUIT

) CASE NO.: 15-CP-10-0775

CERTIFICATE
OF
SERVICE

[ certify that I have served a copy of the foregoing on the Defendants by
depositing a copy in the United States Mail, postage prepaid, addressed to counsel of
record on this date at 66 Hasell St., Chas., SC 29401. A copy has been forwarded to the
Presiding Judge as well. All parties required to be served have been served.

Dated January 30, 2017

-7

/// 4
(C.ﬁ&mes

POB 187

SI, SC 29482-0187
843.883.3010




State of South Carolina
The Circuit Court of the Ninth FJudicial Circuit

R. Markiey Dennis, Jr. Charleston County Judidial Center
Judge : 100 Broad Street, Suite 439
. Charleston, SC 29401

Phone: (843) 958-5062

MDennisL.C@sccourts.org

February 22, 2018

Dr. Cynthia Holmes

PO Box

North Charleston, SC 29420

Re: John Doe v. Board of Zoning Appeals, et al (Case no: 2015-CP-10-0775)

Dr. Holmes,

| have received the attached contents of a motion that needed to be filed.
Notwithstanding it being sent to me, | filed it with the Clerk of Court. | am also sending
this by copy to all other parties. Due to the difficulty of contacting you and the inability to
set a date, | am scheduling the hearing for all outstanding motions in this case for April 2,
2018 at 1:30pm in the Charleston County Judicial Center. If you fail to appear, the hearing
wilt go forward in your absence. Please contact my office if you have any questions.

Very truly yours,

el

R. MARK&\Y DENNIS, JR. /

RMDI/stj - =R DN TR

| - i i

CC: John Linton, attorney for the Defendants (via email) ‘é\ FEB 227018 'U
185.Cleck of cqm_,_;aj

4



STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
) Z#A JUDICIAL CIRCUIT
F Chpa S ] 4
CONTY OF L gt 3 CASENO. /35 CP-_so - 27
Doz § MOTION AND ORDER INFORMATION
Plainuff, ) FORM AND COVERSHEET
vs, ) '
. _ )
..EZ/{ el t.\/ )
Defendant. )
Plaintiff's Attomey: Defendant’s Attorney:
. Bar No. AP . Bar No
Address: Address: :
Lod3x 133 5T SC 9982 - 9F
Phone:8§3 3w ..o ~ Fax Phone: Fax
E-mail: ~__ Other: E-mail: Other:

[ ]MOTION HEARING REQUESTED (attach written motion and complete SECTIONS 1 and I1I)
[JFORM MOTION » NO HEARING REQUESTED (complete SECTIONS II and 1)
[ JPROPOSED ORDER/CONSENT ORDER (complete SECTIONS II and J909)

SECTION I: Hearing Information

Nature of Motion:

Estimated Time Needed: Court Reporter Needed: [ JYES/[ ] NO
SECTION 1I: Motion/Order Type

[BWritten motion attached _
[FFsrm MesiensOrder <o+« /L . -
Ihereby move for relief or action by the court as set forth in the attached proposed—erdew‘ﬁa oM,

j/ | 2 /50 .207/2'

Signature of-Aremey-for+-{Plaintiff /|| Defendant Date submirted 7
SECTION I}Dﬁoﬁon Fee
CTPAID - AMOUNT: § o ‘

_JEXEMPT: (] Rule to Show Cause in Child or Spousal Support
(check reason) [ ] Domestic Abuse or Abuse and Neglect

[ Indigent Status ~ [7] State Agency v. Indigent Party

[] Sexually Violent Predator Act [ ] Post-Conviction Relief

("] Motion for Stay in Bankruptey

(] Motion for Publication [} Motion for Execution (Rule 69, SCRCP)

O Proposed order submitted at request of the court; or,
reduced to writing from motion made in open court per judge's instructions
Name of Court Reporter:

[] Other:

JUDGE’S SECTION
(] Motion Fee to be paid upon filing of the attached | JUDGE CODE

order,

(] Other: Date: .20
CLERK'S VERIFICATION

Collecied by: Date Filed: . 20

[ MOTION FEE COLLECTED: §
[ LCONTESTED - AMOUNT DUE§

SCCA 233 (11/2003)




STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
) NINTH JUDICIAL CIRCUIT

COUNTY OF CHARLESTON ) CASENO.: 15-CP-10-0775
)
John Doe, )
B )
) -
Plaintiff, )} NOTICE OF MOTION
) AND
Vs~ ) MOTION
)
) 2
)
Board of Zoning Appeals (BZA) and ) ;
Town of Sullivans Island (S.1.), ) \
S. 1. Zoning Administrator, and ) ;
S. 1. Building Dept., )
Individually and In Official )
Capacity. )
)
Defendants. )
)

TO:  Defendants and Defendants’ Counsel:

PLEASE TAKE NOTICE that the Plaintiff hereby moves before the Presiding

Judge, Court of Common Pleas, Ninth Judicial Circuit, Charleston, South Carolina, on the
tenth day after service hereof, for issuance of order of recusal/disqualification in this matter. This
motion to recuse/disqualify is governed by the South Carolina Rules of Court, statutory and case law,
and State and federal constitutional iaw and is based upon the attached affidavit.

The Plaintiff.respectfu]ly requests recusal due to Plaintiff’s reasonable belief given the
circumstances that the Presiding Judge lacks impartiality mandated by the South Carolina Rules of
Court, statutory and case law, and State and federal constitutional law. The question is not whether the

Presiding Judge is impartial in fact, but rather whether reasonable men/women might question



impartiality under all circumstances. United States v. Gigax, 605 F.2d 507 (10th Cir. .1979). Under
Canon 3(E)(1)(a), a judge should disqualify himself/herself in a proceeding in which his impartiality
might reasonably be questioned, including but not limited to, instances where he/she has a personal
bias or prejudice against a party. Roche v. Young Bros., Inc., 332 S.C. 75, 504 S.E.2d 311 (1998).

In the event the Presiding Judge does not recuse, Plaintiff is requesting aﬁ evidentiary hearing
before a judge other than the subject of the motion, at which hearing he/she may adduce the
overwﬁelming evidence showing prejudice. If the Presiding Judge does not recuse, the instant motion
should be heard by a judge other than the subject of the motion. By analogy and from another state, the
case of Johnson v. District Court, 674 P.2d 952 (Colo. 1984) is apposite. From that case, the court
found that where a party signs a verified affidavit alleging conduct and statements on the part of a
Judge which, if true, show bias and prejudice or the abpearance of bias or prejudice on the'part of the
judge, it is an abuse of discretion if that judge does not withdraw from the case, even though he or she
believes the statements are false or that the meaning attributed to them by the party seeking recusal is
erroneous. In such a case, the judge should not pas.s_upon the truth or falsity of the facts alleged in the
affidavit, but only upon the adequacy of the motion as a matter of law. From another case, the court |
ruled that: The fact that the Judge in his own mind does not believe that he is prejudiced does not
prevent disqualification if the motions and affidavits reflect prejudice and/or .appearance of impropriety.
Wrighi vs. District Court, 16 Colorado Lawyer 541, March 1987. The fact that the judge in his or her
own mind does not believe that he/she is prejudiced does not prevent disqualification if the motion and
affidavit reflect prejudice. It is not sufficient for a party seeking disqualification to simply allege bias;
the party must show by affidavit some evidence of bias or prejudice. Mallett v. Mallett, 323 S.C. 141,
473 S.E.2d 804 (Ct. App.1996). A judge's impartiality might reasonably be questioned wﬁen his or her
factual findings are not supported by the record. Ellis v. Procter & Gamble Dist. Co., 315 S.C. 283,
285,433 S.E.2d 856, 857 (1993).

Other courts have found that once facts have been set forth that create a reasonable inference of



a "bent of mind" that will prevent the judge from dealing fairly with the party seeking recusal, it is
incumbent upon the judge to recusé himself. See People v. Botham, 629 P.2d 589, 595 (Colo. 1581);
C.J.C. Canon 3(C)(1). A trial judge must accept the affidavits filed with the motion as true, even though
the judge believes that the statements contained in the affidavits are false or that the meaning attributed
to them by the party seeking recusal is erroneous. Johnson v. District Court, 674 P.2d 952 (Colo. 1982).
C.R.C.P. 97 provides: "A judge shall be disqualified in an action in which he is interested or prejudiced,
or has been of counsel for any party, or is or has been a material witness, or is so relatcd or connected
with any party or his attorney as to render it improper for him to sit on the trial, éppca], or other
proceeding therein. A judge may disqualify himself on his own motion for any of said reasons or any
party may move for such disqualification and a motion by a party for disqualification shall be

A supported by law. 'The motion and supporting affidavit speak for themselves and the only question
involved is whether the facts alleged are sufficient to compel the judge to disqualify himself.'
Kovacheff v Langhart, 147 Colo. 339, 343-44, 363 P.2d 702, 705 (1961). The motion and affidavits are
legally adequate if they ‘state facts from which it may reasonably be inferred that the judge has bias or
prejudice that will prevent him from dealing fairly' with the party seeking recusal. People v. Botham,
629 P.2d 589, 595 (Colo. 1981)."

Under South Carolina law, a judge shall be disqualified in an action in which he is interested
or prejudiced, or has been of counsel for any party, or is or has been a material witness, or is so related
or connected with any party or his attorney as to render it improper for him to sit on the appeal therein.
C.J.C. Canon 3. A judge may disqualify himself on his own motion for any of said reasons or any party
may move for such disqualification. The motion and supporting affidavit speak for themselves and the
only question involved is whether, under the facts alleged, reasonable men/women might question
impartiality. Patel v. Patel, 359 S.C. 515, 599 S.E.Zd 114 (S.C. 2004). The motion and affidavit are
legally adequate if they state facts from which. 1t may reasonably be inferred that the judge has bias or

prejudice that will prevent him or her from dealing fairly with the party seeking disqualification. Roche



v. Young Bros., Inc., 332 S.C. 75, 504 S.E.2d 311 (1998); Berger v. United States, 255 U.S. 22, 41 S.Ct.
230, 65 L.Ed. 481 (1921).

Accordingly, a judge must grant a motion for disqualification and/or recusal if the motion and
supporting affidavits state facts from which it reasonably may be inferred that the judge has a bias or
prejudice that will prevent him from dealing fairly with the party seeking recusal. The judge must
accept thé affidavits filed with the motion as true even though the judge believes that the statements
contained in the affidavits are false. It is respectfully submitted the motion and affidavit support

recusal.

CONCLUSION

For the foregoing reasons and for substantial justice affecting substantial rights, the appellant

respectfully makes this motion with abeyance request.

Respectfully submitted,

For Plainti



THE STATE OF SOUTH CAROLINA
In The Court of Appeals

Wgp

Rt

APPEAL FROM CHARLESTON COUNTWAW 0
Court of Common Pleas SC CO ¢ 20/(7

U,
R. Markley Dennis, Jr., Circuit Court Judge . o AppeQ/S

Case No. 2015-002297

JONN DI0C, ..ottt Appellant,

Board of Zoning Appeals (BZA) and Town of Sullivan’s Island (S.1.), S.1.
Zoning Administrator, and S.I. Building Dept., Individually and in
Official Capacity, ......coovniiviiiiiiii s Respondents.

PROOF OF SERVICE

[ certify that I served Respondents’ Status Update via United States Mail, First
Class, prepaid, to the Appellant at the address below on March 6,2018:

John Doe

C. Holmes

P.O. Box 187

Sullivan’s Island, SC 29482-0187

TR \WA YT
Nancy Jane Dennis
Paralegal




WALKER - Walker
/ GRESSETTE Thomat b Cressatto. 1
‘ FREEMAN IonW.freemon
L | N TO N e o John P. Linton, Jr.

Charles P. Summerall, IV

March 6, 2018 | RECEIVE

U.S.MAIL [X] EMAIL [] MAR 08 P

a1,
The Honorable Jenny Abbott Kitchings SC COUQ‘ , d
Clerk of Court, South Carolina Court of Appeals of Appe v
Post Office Box 11629 s

Columbia, SC 29211

Re:  John Doe, Appellant, v. Board of Zoning Appeals (BZA) and Town of Sullivan’s Island
(S8.1.), S.I. Zoning Administrator, and S.I. Building Dept., Individually and in Official
Capacity, Respondents
Appellate Case No. 2015-002297

Dear Ms. Kitchings:

Enclosed please find the original and six copies of the Respondents’ Status Update with Proof of
Service.

Thank you for your courtesies in filing this with the Court.

Sincerely,

R W;FREEMAN & LINTON, LLC

n P. Linton, Jr.

WAL

Enclosure

c: John Doe (w/encl.)
C. Holmes
P.O. Box 187

2061 Middle Street
Sullivan’s Island, SC 29482

The Honorable R. Markley Dennis, Jr.
Caroline Leonard

Walker Gressette Freeman & Linton, LLC '
66 Hasell STreeT Charieston, SC 29401 | PO Box 22167, Charieston, SC 29413 | 843.727.2200
www.WGFLLAW.com o
!
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