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STATEMENT OF ISSUES ON APPEAL

L Whether the ALC Erred in Concluding that the League Does Not Have Article ITI
Standing or Statutory Standing, Despite its Member’s Testimony That the Contested
Critical Area Permit Authorizes Constructioﬁ of a New Seawall Which Will Encroach
Two Feet Onto the Public Tr‘ust Beach Which She Uses Four to Five Times a Month.

Ii. Whether DHEC Abused Its Discretion By Failing to Utilize Any Fixed Standards or
Rules in Issuing the Contested Critical Area Permit and Instead Relying Solely on a
Budget Proviso, Resulting in an Arbitrary and Capricious Decision.

III.  Whether the ALC Compounded DHEC’s Abuse of Discretion by Failing to Apply the
Applicable Statutory and Regulation Provisions Which Do Not Irreconcilably Conflict
With the Budget Proviso.

IV.  Whether the Budget Proviso Authorizing DHEC to Issue a Critical Area Permit for a
Seawall Violates the South Caroliﬁa Constitution’s One Subject Clause Because It Is

Not Reasonably and Inherently Related to the Raising and Spending of Money.

viil



STATEMENT OF THE CASE

This contested case stems from a Critical Area Permit issued under the South Carolina
Budget Appropriations Act of 2014-2015 (Act No. 286), Part 1B, Section 34, Proviso 34.55 (page
3065 of the 2014 Acts and Joint Resolutions of the S.C. General Assembly) (the “budget
proviso”).! On June 11, 2015, pursuant to the budget proviso, the South Carolina Department of
Health and Environmental Control issued a Critical Area Permit and Coastal Zone Consistency
Certification to DBBO, LLC, authorizing the construction of a 1800-foot timber seawall two feet
seaward of an existing seawall on Debidue Beach in Georgetown County.

On June 26, 2015, the Coastal Conservation League (“League”) filed a request for final
review conference with the DHEC board. On July 29, 2015, the DHEC board declined to conduct
the review conference. On August 28, 2015, the League filed a request for contested casé hearing
in the Administrative Law Court (“ALC”). DBBO filed a motion for summary judgment on the
basis that (1) DHEC was mandated to issue the permit pursuant to the budget proviso and it had no
ability or authority to deny the permit and (2) that the League did not have standing. (R.pp. ).
The League filed a cross motion for summary judgment on the basis that the budget proviso granted
DHEC discretion and that DHEC abused its discretion in failing to utilize any fixed standards in
reviewing the permit. (R. pp. ). On March 22, 2015, Administrative Law Judge Deborah B.
Durden issued an Order granting partial summary judgment, concluding that the ALC did not have -
Jurisdiction to determine the facial challenge to the validity of the budget proviso, and denying

summary judgement on all other grounds.

! The General Assembly passed an identical proviso in the 2015-2016 General Appropriations
Act, Proviso 34.52.



The ALC held a contested case hearing on May 24 - May 26, 2017, and issued its Final
Order and Decision on August 23, 2017. On September 22, 2017 the League filed a Notice of
Appeal with this Court.

OVERVIEW OF ADMINISTRATIVE PROCEEDINGS
The State of Debidue Beach

Debidue Beach is located within DeBordieu Colony, a private, gated community in
Georgetown County. (CCL Ex. 1; Tr. 439-40). The public has no access to DeBordieu Colony and
can only access Debidue Beach only from the ocean. (R.p. 38). Immediately downdrift of
Debordiue and the location of the seawall is “the most beautiful beach—the Hobcaw forested
track,” which is owned by the Belle W. Baruch Foundation and is the site of ongoing research
projects of the University of South Carolina and Clemson University for over 40 years. (Tr. 441,
531, 439, lines 23-24).

The beach at DeBordieu is “clearly an eroding shoreline, and there are a number of
structures . . . that are further seaward than the general trend along the shoreline.” (Tr. 233, lines 7-
11; CCL Ex. 8A). The beach has been eroding for at least the past few decades at a rate of up to 12
feet per year. (Tr. 256-59). The erosion rate is not uniform along the shoreline, according to both
DBBO’s and the League’s experts. (Tr. 235-39, 461-62). Because of this ongoing erosion,
DeBordieu periodically renourishes the beach; howgver, that sand does not stay in place, so
continual renourishment is necessary. (Tr. 258-59). Renourishments are not permanent and need to

be continually planned and executed to keep sand on the beach.” (Tr. 541). DeBordieu has had

?Paying for beach renourishment and any attendant structures like seawalls or groins, has been
controversial within the private DeBordieu Colony. (Tr. 387-880). The homeowners living
behind the seawall advocated for a funding mechanism to the HOA Board that would authorize

2



four nourishments — 1990, 1998, 2006 and 2015. (Tr. 481-82). The 2015 renourishment was
conducted under a permit was that “active” in 2014 — a requirement of the budget proviso’s terms.

In 1971, prior to the Beachfront Management Act and its prohibition on new seawalls and
bulkheads, the Debordiue Colony Community Association built a 4,500-foot long seawall or
bulkhead.® (Tr. 461; Stipulations). After renourishments, as the sand washes away in front of the
seawall, the waves begin hitting and overtopping the seawall and beach access becomes
increasingly limited due to loss of the dry sand beach. (Tr. 259). DBBO’s Fran Way explained that
at one recent point “there was overtopping of the structure, where the waves and the water levels
were high enough to erode behind the bulkhead.” (Tr. 499, lines 20-23).

As the ALC recognized, seawalls cause several types of erosion: passive loss (loss of beach
over time as the ocean moves toward the structure); active loss (loss of sand caused when waves
bounce against the structure and cause scour in front of the wall); and placement loss (loss caused
as a result of the wall holding sand behind it and preventing it from feeding downdrift beaches).
(Order, p. 8; Tr. 219-21, 241-45). Importantly, this erosion leads to loss of dry-sand beach: between

beach renourishment projects, one often cannot walk along the beach in front of the seawall

the board to collect an annual assessment from all of the property owners to pay for the beach
renourishment, including groins. (Tr. 387). The “battle” to pass the amendment was “very
divisive to the community” and “gets pretty ugly every time.” (Tr. 387, lines 5-7). The HOA
must obtain a 66.6% vote from the community to pass the assessment funding mechanism, which
passed by a mere four votes out of 1,000. (Tr. 388). Mr. Sloan acknowledged that it was “not an
easy thing to get done” because many in the community did not agree with the funding plan to
prevent loss of the wall and “a bunch of houses.” (Tr. 388, lines 11-16; Tr. 411-12). Numerous
community members residing full time in DeBordieu sent letters expressing their unhappiness
with the funding amendment and plan for the houses behind the seawall. (Tr. 411-12).

*Bulkheads and seawalls are both shore-parallel hard erosion control structure and those terms
are used interchangeably herein.



because there is no dry-sand beach between the seawall and the ocean. (Tr. 53, 393-94).
Renourishments occur every five to seven years (Tr. 382), thus every five to seven years the ocean
will be so close to the seawall that public access will be eliminated. The ALC acknowledged this
fact when referring to DBBO’s Price Sloan’s testimony that “[w]hen there has been no recent
renourishment, the waves come up to, and beat on, the current wall.” (Order, p. 7). Yet, the ALC
rejected the notion that during these times, no dry-sand beach will be available.

The existing seawall juts out from the linear shoreline profile.* (Order, pp. 10-11; Tr. 104).
DBBO’s Fran Way and the League’s Dr. Young explained that the shoreline is now trying to
equilibrate from its jutting location, and since the seawall is preventing that from happening,
exacerbated erosion is occurring in front of the seawall and it is constantly under threat of erosion.
(Tr. 235-39, 469-70). What is happening to Debidue Beach is “a classic example of a shoreline
that’s out of equilibrium with where nature wants that beach to be. The problem is that we’re trying
to hold a beach in place further seaward than the natural equilibrium for the shoreline would be, and
it’s very difficult to do.” (Tr. 235, lines 12-17). Dr. Young explained that the shoreline is “really
sitting too far seaward than it naturally would given all of the forces that are acting on” it. (Tr. 293,
lines 8-13). A shoreline in equilibrium will generally be in a straight line: “nature likes to create
straight shorelines if it can.” (Tr. 293, lines 24-25). DBBOQ’s expert agreed that the area in front of
the 1,800-foot proposed seawall is frequently ercded and “knocked back because it’s going to
straighten,” which means that it is “eroding that material back to try to re-equilibrate to existing

conditions.” (Tr. 470, line 10 & 15-16). If the seawall were not in place, then the shoreline would

*The houses located behind the 1,800 foot proposed new seawall are seaward of the baseline,
which represents DHEC’s depiction of where the primary sand dune would be if the seawall were
not in its present location. (Tr. 453-54).



be in equilibrium, i.e., a straight shoreline. (Tr. 293, 465, 470). Because the shoreline instead juts
out where the seawall is located and proposed, the waves are constantly trying to knock it back. (Tr.
469-70).
The Proposed New Seawall

The existing 4,500-foot seawall along the southern portion of Debidue Beach predates the
- Beachfront Management Act’s prohibition on such structures. (Tr. 434). Despite the prohibition,
DBBO was created to obtain authorization to construct a new, 1,800-foot seawall in front of the
southern-most portion of the existing wall, which is chronically exposed and sﬁbj ect to wave
forces.” (Tr. 434-35, Stipulations). DBBO unsuccessfully lobbied the legislature for an exemption
from the Act’s prohibition. (Order, p. 3). Instead, DBBO’s lobbyist secured an exemption by way
of a budget proviso. (Order, p. 3, Tr. 407-08).
This portion of the Appropriations Act for DHEC’s budget states:

34.52. (DHEC: Seawall Reconstruction/Repair) In the current fiscal year, the

Department of Health and Environmental Control may issue a special permit for the

reconstruction or repair of an existing erosion control device of at least four

thousand contiguous linear feet that is located landward of an area which the

department has granted a permit authorizing a renourishment project that does not

qualify for public funding and the permit is active as of July 1, 2014. The

department may only issue the permit if the Previous seawall will be reconstructed

or repaired with like material and the footprint of the replacement is no more than

two feet from the footprint of the original. The department may charge a permit fee

equal to the actual cost of issuing the permit.

2015 S.C. Appropriations Act, Part 1.B. § 34.1.

] >There are 20 houses behind the 1,800 feet of seawall that would be constructed under the
permit at issue. (Tr. 355). Some of the homeowners are doing their own repairs to the wall,
which has resulted in Frankenstein-type repairs. (Tr. 503, 505, 549). The repairs have not been
done the way an engineer like Mr. Way would design them. (Tr. 505). Moreover, even with the

seawall in place, waves and water have overtopped the wall and come up to the houses located
behind the wall. (Tr. 262-63).



Pursuant to the budget proviso, DBBO applied for and received a critical area permit from
the Department to construct a new 1,800-foot seawall located two (2) feet further seaward than the
existing wall on Debidue Beach. (CCL Exs. 1 & 3). The proposed new wall would result in the
loss of 3,600 square feet of public trust property. (Tr. 246).

Importantly, the permi.t does not include any beach renourishment. DBBO was required
to have a renourishment permit that was active as of July'1, 2014 in order to qualify to apply for the
seawall. S.C. Budget Appropriations Act of 2014-2015 (Act No. 286), Part 1B, Section 34, Proviso
34.55. DeBordieu did have a renourishment permit that was active in 20 14, and that renourishment
occurred in 2015. (Order, p. 7; Tr. 87, 92, 361, 435-38). The ALC concluded that Cave will “gain
beach” by way of this permit, even though no increase in the volume of sand, i.e., renourishment, is
authorized or will occur by way of the contested permit. (Order, p. 20).

The new wall is not a replacement wall because the existing wall will “be left to
deteriorate.” (Tr. 565, lines 4-5). Nor will the new wall have any bearing on the frequency with
which DeBordieu will need to renourish its beachéé in order to maintain dry-sand beach because
;the wall does not have any effect on keeping the sand seaward of it in place.® (Tr. 565 & 569).
While the new seawall may initially be buried under renourishment sand, the area in front of the
proposed new seawall is undisputedly the most erosional part of Debidue Beach. Therefore,
without question, the seawall will be exposed as the sand erodes from the beach in front of it, as has

occurred repeatedly over time.

¢ The ALC finding to the contrary that the seawall will extend the life of any renourishment is
unsupported by the evidence, and even DBBO’s expert admits that. (Order, p. 14; Tr. 566-70).
DBBO explained that groins would prolong the life of renourishment, not the seawall. (Tr. 382-
84).



Indeed, the motivation behind the new seawall is “for additional protection . . . for those
times before renourishment when the wall will be exposed.” (Tr. 408, lines 16-18). Regardless of
whether the proposed new seawall is built, renourishme;nt will need to continue at the same
pace to protect the houses béi]jnd it, including Mr. Sloan’s house. (Tr. 409).

DBBO retained ATM as its engineering consultant. In 2005 .ATM declared that the
bulkhead was in “imminent danger of catastrophic failure,” but twelve years later the wall still
stands. (Tr. 544). ATM indicated that the bulkhead is in fair condition with damage to individual
members of the wall.” (Tr. 543; DBBO Ex 2, p. ATM -12). In fact, ATM recommended that the
existing seawall be repaired. (Tr. 291, DBBO Ex. 2). Specifically, ATM recommended that the
cracked, broken and missing whales be replaced, sheeting repaired, if necessary, and broken piles
removed and replaced. (Tr. 291, DBBO Ex. 2)‘. Mr. Way testified that absent the budget proviso,
the repairs recommended in 2010 could still be achieved today. (Tr. 551-552).

Indeed, the new seawall would not alleviate the waves hitting the wall and spraying into the
houses. The seawall would not keep the ocean from coming close to the houses, as the ocean
comes up very close to the houses between renourishments. (Tr. 377-78; DBBO Ex. 18). Those
houses would only be protected and at best tempofarily from wave action if the community
continues to renourish the beach as it has done in the past and intends to continue in the future. (Tr.
263-64; ).

The League’s Interests at Stake

"The damage to the wall results from its proximity to the mean high water line and the amount of
vertical bulkhead exposure. (Tr. 535; DBBO Ex. 2). The closer the wall is to the mean high
water line, the closer the wall is to wave action and the more of a beating the wall is going to
take. (Tr. 536). In this way, a wall any closer to the ocean is going to be subject to more damage.



One of the League’s members,® Nancy Cave, lives in DeBordieu Colony, where she and her
recently deceased husband have owned a home since 1993. (R.p. 37). The League is an
environmental advocacy organization with over 4,000 members, whose purpose is “to find balance
between community and natﬁre,” and to “protect our natural environment.” (R.p. 40, lines 17-18 &
23-24). Specific to this case, the League has supported the Beachfront Management Act’s
prohibition on seawalls which harden the beach and impact thé beach, the community, sea turtles,
and other wildlife. (R.p. 43). Instead, as Ms. Cave exblained, the League supports a “more natural
approach” to ensure “that there is a beach in the future for all of us to enjoy, and certainly for me to
enjoy, . . . | want to walk on the beach as a member of the league. I want to make [it so] that I can
continue walking on the beach.” (R.p. 43, line 17 — p. 44, line 3).

Ms. Cave testified that she loves “walking on the beach, walking my dog on the beach,”
which she does “four or five times a month.” (R. p. 53, lines 15-18). She testified that walking on
the beach is “wonderful . . . something very special and I enjéy it a great deal.” (R.p. 55, lines 10-
13). Debudie Beach is just over a mile long. (Tr. p. 55) Sbmetimes Ms. Cave walks south in the
area of the proposed new seawall, sometimes she walks north, and sometimes she walks the entire
length of the beach. (R.p. 53). Of Debidue Beach’s 8,100 linear feet of shoreline, the wall is 4,500
feet and the permitted structure is 1,800 feet. (Stiputlations; CCL Ex. 3). In other words, the
permitted structure comprises 22% of the beach at Debidue from Pawleys Island all the way to
Hobcaw. Although she does not always walk the exact same 1“0ut_e every time, Ms. Cave regularly

walks on all of the beach at DeBordiue, which is one mile long. (Tr. 55).

M. Cave was the Director of the North Coast Office of the Coastal Conservation League for 15
years, and is currently working for the League as a part-time consultant. (R. pp. 39-40).
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Ms. Cave testified that she can see the exposed portions of the seawall on the south end of
the beach on her walks, and that she uses the beach in that area where the seawall is exposed. (Tr. p.
54; 91). Indeed, even DBBO’s Prige Sloan, whose house is near the southern most end of the
seawall, testified that “I see Mrs. Cave’s step-daughter Quf there qgite often. They all use it.” (Tr.
391, lines 13-14). Cave has personally observéd significant efos,ion in front of the seawall and at
the southerﬁ end of the s¢aWa11 between renourishments, such that she could not walk on the beach
in front of the seawall at high tide because the water came up; to the seawall. (Tr. p. 54). - Mr. Sloan
confirmed that high tide “there is no beach access” due to the presence of the wall. (Tr. 393, line 25
— Tr. 394, line 1).

After construction, there will be a “hard new surface that is seaward of the existing seawall,
and it will [be] blocking the active beach that—the public beach.” (Tr. 57, lines 10-12). The new
wall will be “stronger, aid higher, and it is two feet onto the active beach.” (Tr. P. 58, lines 16-17).
Ms. Cave testified that as with the existing wall, the new wall will make it “sometimes impossible
to walk in the area of the seawall,” (Tr. 59, lines 8;9), but that bécaus_e the new structure is “two
feet onto the active beach, . . . it is taking away more beach.” (Tr. 59, lines 17-18). And during
construction of the seawall “it will make . . .it impossible to walk the beach in that area.” (Tr. P 58,
lines 21-23).

As a member of the League, Ms. Cave expects “the league to do everything that it can to
. stop the seaWall’; because, “as a member, I féel that the ';\}all is gding to inhibit my ability to use the

beach, and it will have impacts going forward that will make it more and more difficult to use the

*Ms. Cave further testified that the area landward of the seawall is considered private property,
and that even Debourdieu community “we are asked not to walk on that area.” (Tr. 103, lines 13-
14). -



beach, enjoy the beach, in the future.” (Tr. 60, lines 18-22). She explained that “the more beach
that is taken the less room I have to walk on the beach and . . . then if my ability to walk the beach
is curtailed or eliminated, t_hén that is . ndt what | want and glirﬁinat¢s oné of the reasons that . . .
we are living in DeBordieu.” (Tr. 62, lines S-i 1).

In addition to Ms. Cave, thé League has two othe; fnembers, Mr. Schoﬁeld and Mr.
DeMent, who also submitted commerits objecting to'the‘proj ect due to .its impacts on their uses.
(CCLEx. 7). | |

ARGUMENT
Summary of Argument

The ALC’s analysis of both standing and the merits were tainted by deep
misunderstandings of the facts and of the law.

First, thé ALC erred in its application of the constitutional and statutory tests for standing.
The ALC imposéd quantitative specificity and substantiality requirements to injury-in-fact analysis
that have no leggl support and are contrary to a long line of South Carolina and federal law.
Specifically, thej ALC rejected a League member’s testimony that she walks on the beach four or
five times a morlth, including the proposed seawall’s location. Moreover, the ALC overlooked the
reality of the beach system: it is dynamic and always changing. And this case it is eroding,?
Because the beach is eroding, even if the seawall were temporarily covered by renourishment
sand—which is not required under the terms of the permit—it will eventually again be exposed.

- And when it is, ﬁhe wall will be a further encroachment onto the public beach upon which League

?The erosional nature of this beach is what prompted the permit at issue. The ALC places
empbhasis on the cause of the erosion, which matters not.
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member Nancy Cave walks.

The ALC acknowledged Cave “asserted that the permit would affect her walks on a public
beach.” (Order, p 12). And yet, the ALC di51nissed that undisputed evidence, finding Cave did not
“testify specifically” that she uses the affected area “onla regular bas_ié.” (Order, p. 12).- The ALC
also faulted Ms. Cave for not demons;crating a “substantial” injury. (Order, p. 16). The ALC gave
no indication of what would éétisfy this newly-imposed standard of quantitative specificity or
substantiality of use, but in any case, Cave testified that she lives in the DeBordieu and walks on
Debidue beach four or five times a month, every month. Sometimes she walks south, where the
wall is located. Sometimes she walks north. Sometimes she walks the entire beach. The beach at
DeBordieu where she walks four to five times a month is only one mile long and the 1,800 feet of
new wall will run along a significant portion of that beach. (Tr. 55). The seawall is not even a far
from where Cave; regularly accesses the beach. Indééd, she can see fhe beginning of the wall from
the main commufnity access point. Cave’s testimony on her use is neither “vague” nor
“generalized,” as the ALC incorrectly characterized it: (Order, p'. 12).

" The ALC’s standing conclusion is contrary to a materially identical case in which the
Supreme Court fjound an injury where an individual testified that he used the public beach on an
almost daily basis for recreational, health, and aesthetic purposes, and that the permitted activity

would impair those uses. Smiley v. S.C. Dep’t of Health & Envtl. Control, 374 S.C. 326, 649

S.E.2d 31 (2007).
Finally, the ALC’s order is premised on either a fundamental misunderstandihg or wilful
ignorance of the permitted project. This permit only authorizes the construction of a -

seawall/bulkhead, not any beach renourishment. This fundamental flaw undermines the basis
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for the ALC’s rulings on both standing and the merits.

Simply pﬁt, the ALC created a new, undefined standard for when a use is regular enough,
and when it is sﬁbstantial eﬁough. This niew standard is c:ontrary to the federal sténding test, as well
as the South Carolina law adopting that fecieral test.

After its fstar;ding 'conclus'io:n,. the ALC .ga.v.eA s.cants-analy.sg of how it determined that the
permit could be ﬁpheld; The budget' i)roViéo ﬁﬁdispufedi&éranié DHEC (and tHus the ALC) with

-discretion in determining whether té issué the permit. | Yet DHEC failed to apply aﬁy regulations in
exercising its diécretion, instead relying solely on the budget proviso in making its decision. The
ALC compouncied that error by failing to undertake an analysis to determine Which statutory and
regulatory provi;sions did not present an “irreconcilable conflict” such that they must be applied to
the permit decision.

I The ALC Erred in Cencluding that the League Does Not Haye Standing

The purf)'ose' of standing is to ensure that a party has a sufficient interes-t in the outcome of
the litigatioﬁ. In South Caro‘lina,;a party can acquire standing three ways: “(1) by statute; (2)
through what is‘ calle(i ‘constitutional étanciing’; and (3) uﬁder the pﬁblic importance exception.”

Bodman v. State, 403 S.C. 60, 66-67, 742 S.E.2d 363, 366'(2013) (citing ATC Inc. v. Charleston

Cty., 380 S.C. 191, 195, 669 S.E.2d 337,339 (2008)). ‘The ALC ruled that the League had
neither statutoréz nor éoﬁstithtiéndl staﬁding (even though tﬁé ALC s far ffom‘an Atticle I -
court). T he ALC was wrong.

As an ir!lit'ial maiter, it is Wé'lr..lvest.ablished ;ch'at' Ms. Cave has.a 1egally pfbtécted interest in

the use of the public beach at Debidue.
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South Carolina’s beaches enjoy a special legal status, and members of the general public
enjoy special legal rights in those beaches. The beaches of the State of South Carolina have been
designated as part of the ¢ crltlcal area’ regulated under the Coastal Zone Management Act, S.C.
Code Ann. §§ 48-39-10 through 48 39- 360 The beaches below the mean hlgh water mark are

owned by the State and held in trust for the use and enj oyment of the people under the Public

Trust Doctrine. McQueen v. South Carolina Coastal Council, 354 S.C. 142, 580 S.E.2d 116

(2003); see also, South Carolina Coastal Management Program, pages IV-61 to IV-62. Under the

Public Trust Doctrine, Nancy Cave has a legal right to walk her dog and otherwise recreate upon
 the public beaches of this state, including that portion of the public beach where the proposed |
new seawall wquld be cOnstructéd under the terms of the permit under appeal.

Indeed, ‘under the Public Trust Doctrine, Ms. Cave has an “inalienable” legal right to use

l

the beach:

The underlying premise of the Public Trust Doctrine is that some things are
considered too important to society to be owned by one person. Traditionally,
these things have included natural resources such as air, water (including
waterborne activities such as navigation and fishing), and land (including but not
limited to seabed and riverbed soils). Under this Doctrine, everyone has the
inalienable right to breathe clean air; to drink safe water; to.fish and sail,

and recreate upon the high seas, territorial seas and navigable waters; as well
as to land on the seashores and riverbanks.

Sierra Club v. Kiawah Resort Assocs., 318 S.C. 119, 127-28,.456 S.E.2d 397, 402 (1995)

(emphasis added) (Syridon and LeBlanc, The Overriding Public Interest in Privately Owned

Natural Resources: Fashioning a Cause of Action, 6 Tul. Envtl. L. J. 287 (1993)).

Under the Public Trust Doctrine, therefore, the League and its members enjoy a legally-

protected right fo use the public beach affected by the DeBordieu seawali project. The publié"s



standing to enforce public trust purposes has long been recognized, and ‘signiﬁcant support exists
in state courts f01; private citizens suits alleging state and local governme_:nt violations of the

~ public trust doctrine.! The re‘curringthemé is “that a public trust cldim can be raised by members
of the public who are affected by potential harm to the publi.c trust—a showing of injury-in-fac;,t is
not required for standing.” S.C. Law Review, Vol. 68, No. 5 '(Spring 2017).(citing In re ‘Iao
Ground Water Mgmt. Area High-Level Source Water Use Permit Applications, 287 P.3d 129,
183 (Haw. 2012). “The court reasons that a citizén’s interest in the public trust was a vested
property interest and therefore, standing was based upon due process.” Id. at 141.

Where the public trust is at issue, “the common good is at stake, and this court is duty-

bound to protect the pﬁblic interest.” In re ‘lao, 287 P.3d 129 (Haw. 2012); see also Arizona v.

Cent. for Law in Pub. Interest v. Hassell, 172 Ariz. 356, 837 P:2d 158, 16869 (1991) (“Just as

private trustees are judicially accountable to their beneficiaries for dispositions of the res, so the

legislative and executive branches are judicially accountable for "che-dispositions of the public

'See., é.g‘., Paepcke v. Pub. Bldg. Comm’n, 263 N.E.2d 11 (Iil. 1970) (public trust
doctrine allows taxpayers to challenge conversion of city parks); Marks v. Whitney, 491 P.2d 374

(Cal. 1971) (member of general public has standing to request court to declare public trust
easement on privately-held tidelands); Gewitz, v. City of Long Beach, 330 N.Y.S.2d 495 (Sup.
Ct. 1972) (state resident has standing to dispute city ordinance restricting beach access); United
‘Plainsmen Ass’n v. N.D. State Water Conservation Comm’n 247 N.W.2d 457 (N.D. 1976)
= (public trust doetrine allows citizens to seek injunction on issuance of future water permits);
. Superior Pub. Rights, Inc. v. State Dep’t of Natural Res.. 263 N.W.2d 290 (Mich. Ct..App. 1977)
~ (nonprofit organization whose members were residents may seek to invalidate agreements that :
_ permitted private use of public trust lands); Sekirk-Priest Basin Ass’n v. State ex rel. Andrus,
899 P.2d 949 (Idaho 1995) (public trust doctrine conferred standing to environmental group to
challenge timber sale on state lands); Center for Biological Diversity. In¢. v. PPL Group, Inc., 83
Cal. Rptr. 3d 588 (Ct. App. 2008) (private parties have standmg to bring an action to enforce
protection of wildlife because itis a pubhc trust resource).
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trust.... The check and balance of judicial review provides a level of protection against
improvident dissipation of an irreplaceable res.”)- As the Illinois Supreme Court noted:
If the “public .trus'té’ doctrine is to have any {rriear'lin'g- or Vifalify at all, the members of the
public, at least taxpayers who are the beneficiaries of that trust, must have the right and
standing to enforce it. To tell them that they must walt upon govemmental action is often an
effectual denial of the rlght for all time. - : ‘
Paepcke v. Pub. Bldg Comm n, 263 N. E 2d 11 18 (Ill 1970)
A. The League Establishied Article III Standmg

In Sea Pinés Association v. South Carolina Department of Natural Resources, 345 S.C. 594,

550 S.E.2d 287 (2001), the South Carolina Supreme Court adopted the “constitutional standing™

test for Article III courts announced in Lujan v. Defenders of Wildlife, 504 U.S. 555 , 112 S. Ct.

2130 (1992)." See also Sloan v. Greenville Cty., 356 8.C. 531,.590 5.E.2d 338 (Ct. App. 2003);

Beaufort Realty Co. v. Beaufort Cty., 346 S.C. 298, 301, 551 5.E.2d 588, 589 (Ct. App. 2001).

The three-pronged test arising from Lujan is as follows:

First, the plaintiff must have suffered an ‘injury in fact> — an invasion of a legally protected
interest which is (a) concrete and particularized and (b) actual or imminent, not ‘conjectural’
or ‘hypothetical.” Second, there must be a causal connection between the injury and the
conduct complained of— the injury has to be “fairly . . . trace[able] to the challenged action
of the défendant, and not . . . th[e] result [of] the independent action of some third party not
before the court’ Third, it must be ‘likely,’ as opposed to merely speculative,’ that the injury
will be ‘redressed by a favorable decision.’

Lujan, 112 S. Ct. at 2136 (intemél citations omitted).

' The South Carolina Suprémé C'(')'l‘irt"suruli-ng's on “constitutional stariding-” in environmental
cases have consistently followed the rulings of the United States Supreme Court and other
federal courts. See, e.g., Sea Pines, 345 S.C. at 601, 550 S.E. 2d at 291 (citing Lujan, supra, and

-, Sierra Club v. Morton, 405 U.S: 727,92 8. Ct. 1361 (1972)); Energy Research Found. v.

- Waddell, 295 S.C. 100, 102, 367 S.E.2d 419,.420 (1988) (citing Sierra Club v. Morton, supra,
United States v. Students Challenging Regulatory Agency Procedures (SCRAP), 412 U.S. 669,
93 S. Ct. 2405 (1973), and Conservation Council of N.C. v. Costanzo, 505 F.2d 498 (4th Cir.
1974)). Accordingly, decisions of the federal courts are pertinent to this case.
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In Friends of the Earth v. Laidlaw Environmental Services (TOC). Inc. 528 U.S. 167, 120

S. Ct. 693 (2000), the United States Supreme Court reaffirmed the long-standing principle that
aesthetic and recreational interests can provide the basis for standing-under the Lnj an test:
We have held that environmental plalntiffs adequately \allege 'injury in fact when they aver
that they use the affected area and are persons “for whom the aesthetlc and recreational

values of the area will be lessened” by the challenged act1v1ty

528 U.S. 167, 1f83 (citing’ Sierra' Club v.“Mortcn, 405"_U.‘S; 727, 735; 92 S.»'Cvt.' 1361, 1366 (1972),

and Lujan, 504 U.S. at 562, 112 S. Ct. at 2137). lhe focus of the inquiry is whether the plaintiff
uses the affected area and whether the values derived from that use-w‘ill be lessened.”

In M, the South Carolina Supreme Court made clear that interference with ones use
and enjoyment ¢ of an affected area is sufficient to confer standlng to challenge a DHEC permit
decision. S __rnll_ey_ 374 8.C. 326, 333, 649 S.E. 2d 31, 34 (2007) As vuth this case, in Smiley, the
affected area 1nfqu'est1-an was the beach in which the publlc has legally protected interest. |

A plaintiff must generally have a “personal stake” in the subject matter of the case, such
that the injury is not “merely a general interest common o all members of the public.” Sea
Pines, 345 S.'C.lat 600', 550 S.E.2d at 291. The 'injury rnust be of a nersonal and p-articularized‘

nature to the party bringing the action. Carnival Corp. Historic Ansonboro'u,qh Neighborhood

Ass’n, 407 S.C. 67, 75, 753 S.E.2d 846, 850 (2014) (citing Sea Pines, supra, (“In order for an

injury to be partictllarized, it must affect the plaintiff in a personal and individual way.”)).»'T-he

fact that a'_plaintiff has a personal stake, once established, is not negated by the fact that others

- 1 The court in Pye noted that if those who are seeking to protect the enviroumental
quality of the areas they use do not have standing, then “the requirement for . , . public
input would be little more than a meaningless procedural calisthenic that Would provide
little or no protection to those most directly affected by the govemmental action.” -Pye v.
United States 769 F.3d 457, 468 (4th Cir. 2001) (citing Soc’y Hill Towers Owners’
Ass’n v. Rendell, 219 F.3d 168 176 (3rd Cir. 2000)). :
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may have similar interests or rights at stake; rather, the point is to ensure that the plaintiff is
among the injured and has a stake in the 011;[001116. Fed. Election Comm’n. v. Akins, 524 U.S.
11,24, 118 S. Cft; 1777, 1786 (1988) (Where a harrh is éor;cféte, thoﬁgh wideiy shared, the Court
has found “injur:y- in fact.”j. | | I o

Mdreov’er, as é pléintiff théfﬁ is-aﬁ_a_s_soéiéﬁdn, the Léaéué ma'}./._ponssess. aésociational

standing on behalf of its mem.bers'.' ‘Hunt v. Washington State Aboie Adver. Comm’n, 432 U.S.

333,978. Ct. 2434'(197‘7).'

In this case, Ms. Cave provided uncontradicted testimony regarding her use of the
affected area, as well as the two ways that the project wbuld harm that use. First, she testified
. that if the wall fs constructed two feet seaward of the existing wall then it would harm her
because “the more beach thét is t_akén the less room I have to walk on the beach . . . if my ability
to walk the beach is curtailed or eliminated . . . .’f (Tr. 61, lines 5 to l_l). Second, Mrs. Cave
explained how thg conStructibn of the bulkhead= on the beach_would affect her use of the beach:

A: WellT can"t imagine that ybu’ll -be able to walk déwn on the—south on the

beach if there is a crane and-heavy construction there. I don't know how you
would do it. . . . I can't imagine that it would allow access.

Q: WiIill it affect your enjoyment of the beach?

A:  Yes. Tt will not allow me to walk the beach. IfI’'m walking south on the
beach, it won’t allow me to do that.

(Tr. 56, line 19~ 57, line 4).

The AL:C did not doubt that Ms. Cave {va].ks Debidué four {o five tirﬁes a month. (Order,
p. 5). Not that :she‘ regularly walks along the beach wﬁere the new 1,800-foot seawall would be
. constructed. (Q) The ALLC éimply found this testimony not personal or particularized enough

and too “vague.” (Order, p. 12). In so doing, the ALC impé-sed a new and undefined
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quantitative standard for injury which is unsupported by the law. The ALC was under the
mistaken impression that Ms. Cave must state with precision the exact number of times per
month that she ;walks the beach in thé proriect area. The sfanding test under Lujan mandates no
such meticulousness and precision in-describing frequency of use. ‘The test requires that an

injury-in-fact “be concrete in both a qualitative and temporal sense.” Whitmore v. Arkansas, 495

U.S. 149, 155,110 S.Ct. 1717, 109°L:Ed.2d 135 (1990). It seeks to preclude “some day -
intentions” andf “remote possibilities” from forming the basis of injury, which are conjectural and

hypothetical. & Warth v. Seldin, 422 U.S. 490, 50608, 95 S. Ct. 2197, 2209-10, 45 L. Ed. 2d

343 (1975); Harty v. Luihn Four, Inc., 747 F. Supp. 2d 547, 552 (E.D.N.C. 2010), aff’d, 453 F.

App’x 347 (4th Cir. 2011) (lack of definitive plans to use the area in the future and only desires
to visit it are merely “some day” intentions (ihternal citations omitted)).

Here, Mq Cave's use of the beach is actual and concrete—and far from “some day
intentions” or “remote possibilities”—notwithstanding precise quantitative data about how many
of those four to five monthly walks take her éloﬁg the seawall. She lives in DeBordieu and
regularly walks on the one-mile long Debidue Beach. She can see the seawall from the public
parking area. She walks either north or south, where the proposed wall 'wo.uld be built, and
sometimes she walks the entire beach. That is all the law requires to show use of an affected

area, nothing more. Sierra Club v. Morton.

i Injury from Further Loss of Dry-Sand Beach
The ALC’s ﬁndings that the beach is eroding and the wall will be exposed again cannot
be squared with its findings that the bulkhead will not present an incursion ontd the public beach,

but instead that there will be more beach to walk on (even though this permit involves no
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renourishment).! The erosion in front of the wall is inevitable and undisputed. The eventual

“exposure of the bulkhead is similarly_ undisputed, as is the two-foot encroachment onto the public
beach. Even if fenourishmeﬁ weré included, sand covering th¢ new sgawall matters orﬂy' so long
as that sand remains in place; howe_ve.r, all of the’:" tg:stimpny ;ind %vidence_: shows that the beach is
and will continue to ero_de,. uﬁi_métgly causing tﬁe s'.eawél“l to ,a;gain be e)_iposed on the public
beach upon WhiCh. Ms. Cave walks. As that happeps, thé wéll will bécéme increasingly more
exposed on the public beach and there will be less beach to walk on, not more.

Bulkheads like the one proposed by DBBO seal off a certain amount of sand from the
longshore transport system thaf maintains the whole beach. (Tr. 241, lines 2-4). This
phenomenon, known as placement loss, _eésentially refers to the “amount of beach immediately
removedvfrorn public ac’.cess_.” (Tr. 245, lines 5-6). Thus, “the simple fact that you’re building the
structure on part of the pﬁblic beach [means] . . . whatever is behind it is not available for the
public to access. . . . an'y‘degree to which you move that structure séaward, you’re taking

additional public beach and dry sand beach away.”™ (Tr. 245, lines 12-19).

'The ALC’s conclusion that the beach is too eroded to walk on takes Cave’s testimony out of
context and underscores the common theme of the ALC’s rationale: the beach is fixed in its
location and the ALC will look at it in a single snapshot in time depending on how it best suits
the desired outcome instead of looking at the beach as the dynamic (and eroding) system that it
truly is.

“Viewing imageé over time, one observes that no dry-sand beach exists in front of the seawall,
but does exist south of the seawall. (CCL Ex. 8). DBBO’s Price Sloar testified that prior to .

- . renourishments “even at low tide there was very little room to even walk” in front of the seawall.

(Tr. 381, lines 4-5). According to Dr. Young, the seawall is unquestionably causing the loss of
" dry sand beach in front of it. (Tr.243). Aerial images taken prior to the 2015 renourishment
depict the loss of the dry sand beach about which Dr. Young testified. (CCL Ex. 8, Tr. 236-38).
Dr. Young testified that he has no doubt that the existing bulkhead has caused a loss of the dry
sand beach depicted in the photographs in Petitioner’s Exhibit 8. (Tr. 243). He testified that if
the permitted structure is constructed, the loss of the dry sand beach will occur faster and earlier.
(Tr. 243). Placement loss will be greater from the permitted structure because it will be two (2)
' 19



Dr. Young explained that in the past two years, much of the renourishment sand has been

lost. (Tr. 238). He explained that “it's gomg to be quite dlfﬁcult to keep that beach nourishment
sand in front of a structure that‘s sitting that’far out on the b'eachf” (Tr. 238, iines 7-10). He
would expect renourishment sand to be lost * ‘relatively qulckly ‘oecause when “you try to hold
the shoreline in place too far seaward out of eqnihbrium over a long period. of time, the
underwater portion of the.beaeh v can ectnally get steep_er ;w.ith‘tim'e.” (Tr. 238, lines 13-17).
Additionally, Dr‘. Young explained that because the.permitted structure is going to be further
seaward onto the beach, all of the problems with beach loss—active loss, passive loss, and
placement loss — are going to be worse. Moreover, seaward movement of a structure is
inconsistent with the language and spirit of the CZMA.! (Tr. 239).

DBBO’s expeit Fran Way opined t}iat the most recent renonriehmemt project in 2015
caused accretion and growth both north and south on Debidue Beach. (Tr; 494-95). But he
acknowledged that “sooner or later it does start eioding.” (Tr. 495, lines ‘21-22).

When it comes to assessing whether the permitted project will harm Ms. Cave’s use, the
ALC disregards DBBO’s Fran Way, the League’s Rob Young expert opinion, and Ms. Cave’s
testimony, that the permitted project would reduce the pnblic’s beach as a resuit of the two foot

encroachment onto the beach for 1,800-foot length of the project (totaling 3,600 square feet).

feet closer to the ocean: “the amount of beach immediately removed from public access, will be
greater with the new structure because it's constructed further seaward.” (Tr. 245, lines 5-8).

'Dr. Young testiﬁed that the coastal management policies in the Act reflect sound coastal
management because those policies prioritize the protection of the dry sand beach (Tr. 228-29);
discourage putting new structures too close to the beach in harm’s way and encourage retreat
from the beach when practical (Tr. 216). (Tr. 229). He explained that what the “policy retreat
means is that, first of all, you don't put anything new in barm s way, so first you do no harm.” (Tr.
216, lines 4-6).
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The ALC’s statements that the project will result in “[m]ore walkable beach than there is now or
has often been in recent years,” (Ordgr, p.' '5), reﬂecté its‘- misunderstanding of the nature of the
property and the; project itself. The propcrty is »publi‘c:trt‘xs_t property on a shoreline that has been
eroding for nearly 50 yéars. Sand is constantly being washed away and when it reaches the
seawall the shoreliﬁe can no longef move Which rgduces» the amount of dry sand beach. In
addition, the prc‘>j ect does not includé réndurishment or “stfengtheningf; of the dune system on
the public beach. In a footnote the ALC claimed that the “incursion into the two-foot space
would be from the placement of new vegetatioﬁ above grade” and that the “dune system on the
beach™' would iae. strengthened. The permit does not include measures to strengthen the dune
system, only backfill behind the new seawall that will be converted to private property.
Mr. Sloan agreed that renouriéhrhent will be necessary by 2020/2021 at which point it

will “be absolutely necessary” because “tha’t’s Whén my wall will be most exposed.” (Tr. 9-11).
DBBO’s Fran \;\/ay agreed that the wall becomes" exposed between renourishment projects. (Tr.
560). He acknbwledged that renourishment is “never perihanen ,” “it’s a temporary thing. And
you have to ‘cor‘ltinue to renourish.” (Tr. 541, line 19 & Tr. 542, lines 2-3). He also agreed that “it
won’t be long before the bulkhead starts becomiﬁg exposed” on the southern end at a rate of one
foot per year. (Tr. 55). As -that renqurishment sand washes away and bulkhead becomés exposed,
less dry-sand bgach in front of the wall will exist. (Tr. 542)... |

- Indeed, ‘Mr. Way calculated the loss of dry-sand beach as a result of the proposed new
seawall/bulkhead. (Tr. 542, line 17). He determined that as a result 6f the new seawall being

located two feet seaward, there would be 20 minutes a day less of dry«s'an'd beach.” (Tr. 537).

'As a practical matter, no dunes currently exist in the area of the proposed project.

*This loss of beach access is referred to as active loss. (Tr. 539).
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That daily loss translates to 140 minutes a week, 7,300 minutes a year, where the dry-sand beach
will be eliminated as a result of the new seawall. (Tr. 539). No dispute exists that as a result of
the two-foot encroachment (.)nto.the ptlblic beach ].ess' dly sand beach will be available.

The ALC it recogmzed the seawall will “hold sand behlnd 1t [whlch] is called
placement loss because the trapped sand is unavallable to the natural processes . that carry
sand to other porticns of the coast.;’_ (Ordef, p 8). Fran Way cortcede(t that there would be
placement loss because the nev_v wall wtll be two feet further seaward causing about 800 cubic
yards of material to be retained behind the wall. (Tr. 5 i9-20). Yet the ALC concluded “little to
no additional los's of sand” would result from the new seawall. (Order, p. 8). The ALC
dismissed the placement loss on the mistaken belief that “new sand will be brought in” and
placed on the beach. (Order, p. 8). The ALC again i'g'nored the realities that (1) no sand will be
placed on the beach by way of this permit, (2) no evidence exists regardmg when new sand might
be placed on the beach outs1de of this permit, and (3) any sand that may be placed on the beach in
the future will eventually wash away, leavmg the new seawall exposed and encroaching an
additional 3,600 square feet onto the beach. (Order, p. 8, Tr. 246; CCL Exs. 1 & 3). Indeed, Mr.
Sloan stated that the beach “moves, and it moves daily.” (Tr. 394, line 15).

Then the ALC took it one step further, concluding the League lacks standing because, in
the ALC’s view, the new seawall would improve the beach. The ALC’s conclusion that Ms.
Cave can suffer no injury because “she will gain beach,” and that the project “will provide
A g additional recreational beach™ ignores the activity authorized by the permit at issue, along with
the processes irhpacting the beach at Debidue, and specifically that this beach has been .

experiencing erosion for many decades. (Order, p. 13 & 20, Tr. 106). Instead, the ALC saw the
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beach as static, fWhich it undisputedly is not. The ALC’s conclusion that a structure that impedes
two feet onto the public beach will “add recreational beach” is unsupported and defies reality and
- logic. (Order, p 21). While the sea\;vall'may be temporarily buried, it is located on an eroding
beach. Ms. Cave expla_inéd tilat the s__ea\.;vall “ﬁight -be qqmplete]y covered for a moment in time .
..but...I don’:t see hoW that seawali will remain cl)vlc:rgci”.i)éqausé évehtually the sand will
wash away and rexpése the wall. —(Tr. 93, liﬂes 10-17). |
The cur1;'ent wall was completely exposed in 2015 and partially exposed at the time of the
hearing in 2017. Undoubtedly, the new wall will be exposed again at some point, and at that
point it will be a further encroachment onto the pubic beach.
Moreover, the ALC’s focus on the harm (or its perceived lack thereof) to the environment
isa misapplicat;ion of the standing test. As succinctly put by the U.S. Supreme Court, the
* “relevant showing . . . is not injury to the environment but injury to the plaintiff. To insist upon
the former rathc:‘ar than the latter as part of the standing inquiry ... is to raise the standing hurdle

higher than the necessary showing for Succ_ess on the merits . . .” Friends of the Earth, 528 U.S. at

181, 120 S.Ct. at 704. The “fundamental aspect of standing” is that it focuses primarily on the

party seeking to get his complaint before the federal court rather than “on the issues he wishes to

have adjudicated.” Allen v. Wright, 468 U.S. 737, 791-92, 104 S. Ct. 3315, 3345-46, 82 L. Ed.
2d 556 (1984) (iquoting Flast v.Cohen, 392 U.S., at 99, 88 S:Ct., at 1952). Instead of focusing on
Nancy Céve’s testimony regarding how this pfoj ect will effect her personally, the ALC |

- erroneously focjused on how the project will effect the beach in order to arrive at its desired

result.
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ii. Injury from Construction Activities

The ALC misapplied Bailey v. SCDHEC, 388 S.C. 1, 693 S.E.2d 426 (Ct. App. 2010).

Bailey involved a t:hallengc toa permit to modify a priyate_ recr_egtiona_l_dock from a fixed dock
to a floating dock. Bailey did not allege 1nJury from the actqat_ cqns_t_ru,ction activities or the size,
location or encroachment of the structure; indeed the footprint of the new structure would be
identical to the existing structure. Id. at 2 & 7, 427 & 429. Instead, the alleged injury arose from
Bailey’s conCer'ﬁ regarding his perceived change. in use of the dock from private to commercial.
Id. This case is easily distinguishable because the injury resulting from heavy equipment on the
beach preventihg use of the beach is not an “irritation[]” that “would stay the same,” but would
be an entirely new injury. Moreover, this permit authorizes a 3,600 square-foot encroachmént
onto the public beach, unlike the dock whose footprint would remain unchanged. (Tr. 246).
Indeed, the ALC acknowled ged that in Bailey, the permit “did not change any aspect of the
dock’s usage or footpri_nt.”: (Order, p. 13 (citing Bailey, 388 S.C. at 7, 693 S.E.2d at 429)). That
is not the case ltere. In this cése, both the footprint and the height of the new seawall would
change under the contested permit.-

' Accordtng to the public notice, construction will last six to nine months and heavy
equipment will be on the beach, both seaward and landwatd of the new seawall, including heavy
cranes to drive pilings into the sand. (CCL Ex. 1; Tr. 55-56). The heavy ,equtpmént “will
- obviously maké it very.difﬁcutt to walk on the beach.” (Tr. 56, lines 9-10). Ms. Cavé “can’t
- imagine you’ll i)e able to walk down on the beach if there is a crane and heavy construction
there.” (Tr. 56, lines 19-21). That heavy equipment and construction “will not allow [her] to

walk the beach’j’ where the bulkhead would be constructed. (Tr. 57, lineé 2-3). Mr. Way stated
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that the beach cjlosure associated with the seawall construction “is comparable to the
renourishment (i:losures,’f just wifh fewer piecés of equi_pfnent, but also that renourishment and
bulkhead constlz'uctibn are two different types O.,f acti_vitieé réquiring differing amounts of
construction eq:ﬁipment aﬁci differing times. (Tr. 518, li'ne-s 15—171). DHEC acknowledged that . |
the constructiorfl activity.w'ould impacf uée of the 5each, but becaﬁse it w-ould be temporary it was
of no concern. (Tr. 152). in othér 4\‘Nords; the Vco'n.struc‘-cion. ééti-\;it'iés associated with the seawall
stand alone and% are not concomitant with ény renoﬁrishﬁent that may o;:cur’ in the future.

In deterr;nining that Ms. Cave would suffer no injury as a result of the construction
activijcies—witﬁout any evidentiary support—the ALC assumed that the seawall and the
renourishment 2;11'6 to occur simultaneously. (Order, p. 5). The.pgrmit authorizes a seawall, not
renourishment. While»the budget proviso only allows a s,eawalfl permit if the applicant has an
“active” renoﬁrishme11t permif as of July 1, 2014, the rénourishment’ authorized by a permit that
was “active” in;2014 was completed in 2015. (Or'der,A p. 7, TrT 86-87, 92, 361, 435-38,
Stipulations). DeBordiéu currently has no active _r_enourishment permit. No one denies that this
project will entéil heavy equipfnent for seawall construction on the beach, or that seawall
construction will require the beach to be closed, thereby interfering with Ms. Cave’s use. (Tr.
55-57, 152, 515;).

The ALiC wrongly concluded that because Ms. Cave has suffered injury from beach
closures in the bést, she is somehow precluded from ever contesting similar injuries in the future.
That is not and ;never has been the law. It is true that the present structure does at times adversely
affect M. Caveé’s -use and enjoyment of the beach, but no diéputé exists that'the permitted

structure would both entail construction that would completely prevent Cave’s use (albeit



temporary) and would then encroach two feet further onto the public beach upon which she
recreates. In other words, the project creates two sepafafe concrete, particularized injuries. In
these ways, the complained of activities would not oc.cur if the permitted acitivity were not
authorized. The ALC noted that in Bailey “the complained of actions and issues would continue
regardless of whether the permit was issued.” (Order, p. 13). Ip this case, the complained of
actions (construction -of a ﬂéw séawéll and encrbéd&nerﬁ .;mto tI;e public truét beach) would not
oceur, but-for the peﬁnitted activity. |

This case presents the same situation as in Smiley where “[i]nterference with [the
petitioner’s] enjoyment of the beach, and his inability to use it” was sufficient to establish the
requisite “inj u13‘r in fact” to confer standing.! 374 S.C.'at 333, 649 S.E.2d at 34. At issue in
Smiley was a critical area permit issued by DHEC allowing periodic sand scraping on the pﬁblic
intertidal beach at Isle of Palms and whether the harm alleged by Mr. Smiley was sufficient to
permit standing to challenge that activity. m; at 328-29, 649 S.E.2d at 32. In reversing the lower
courts that Smiley lackgd an “injury in fact,” the Supreme Court provided that in the regulatory
permitting context, the requisite “particularized” harm “means Smiley must be affected in a
personal and individualiZed way by the permitting decision.” Id. at 329-30, 649 S.E.2d at 33.

In deterrhining whether Smiley met the particularized and concrete requirements, the
Supreme Courtilooked at Smiley’s testimony alleging that he regularly used the beach in the

areas where the proposed sand scraping would occur for recreational and aesthetic purposes; that

'The ALC misconstrued Smiley. The ALC focused on whether the project adds or removes sand
* from the beach in question. It specifically misinterpreted Smiley to say that the injury arises
from the fact that in Smiley sand was being added to the beach, rather than removed from the
beach. The ALC misses the point that the injury to Smiley included the fact that were would be
heavy equipment on the beach which would (temporarily) prevent bis use of the beach.
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the intrusion of héavy equipment onto the public beach and consequent sand scraping would
interfere with his ability to use the affected area and reduce his enjoyment of the beach; and that
the sand scraping activity would have a detrimental effect on his aesthetic and recreational
interests and reduce or obstruct his use of the beach. Id. at 330.  The Court found Smiley’s
testimony was sufficient to meet all the requirements of “injury in fact” for purposes of standing
— that the harm caused by construction activities' Bidckiﬁg use was “actual and imminent,” that
there was a “concrete and particularized invasion,” and that “a direct stake in the permitting
decision” was demonstrated. Id. at 330-33, 649 S.E.2d at 33-34. In support, the Court quoted
the following explanation from the United States Supreme Court:
“Injury in fact” reflects the statutory 'requir_ement that a person be “adversely affected” or
“aggrieved,” and it serves to distinguish a person with a direct stake in the outcome of a
litigation-——even though small—from a person with a mere interest in the problem. We have
allowed important interests to be vindicated by plaintiffs with no more at stake in the
outcome of an action than a fraction of a vote, ... a $5 fine and costs, . . . and a $1.50 poll tax.
... [W]e see no reason to adopt a more restrictive interpretation of “adversely affected” or
“aggrieved.” As Professor Davis has put it: “The basic idea that comes out in numerous
cases is that an identifiable trifle is enough for standing to fight out a question of principle;
the trifle is the basis for standing and the principle supplies the motivation.” Davis, Standing:
Taxpayers and Others, 35 U.Chi.L.Rev. 601, 613. See also K, Davis, Administrative Law
Treatise ss 22.09--5, 22.09--6 (Supp. 1970).: ‘

Id. at 332, 649 S.E.2d at 34 (quoting United States v. SCRAP, 412 U.S. 669 n.14, 93 S. Ct. 2405

n.14 (1973)). “The basic idea that comes out in numerous cases is that an identifiable trifle is
enough for standing to fight out a question of priﬁciple; thé trifle is the basis for standing and the
* principle sﬁppliés the motivation.” lc_l (quoting Davis, Standing: Taxpayers and Others, 35
U.Chi.LRev. 601 , 613).

Similarly, here, Mrs. Cave testified that she regularly uses an d enj dys Debidue Beach in

- the areas in front of and to the sides of the existing seawall and where the proposed new wall will
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be constructed;ithat the presence of heavy coﬁstruction equipment on the public beach will
negatively impact and prevent her use and enjoyment éf the beach; and that the proposed new
- wall will negatively‘ impact ér_1d prevent her use an;i elljoymgnt of the b§ach. (Tr. 53-61). Thisis
precis:ely the tybe ofv“injuryi in féct” the. Supre;ne Cou..rt‘held sufﬁciénf to confer standihg in
* Smiley. If theré is an;} differgn_ce betv_vgen Smiley and this case, it is _that the League faces more
harm than Mr. Smiley because this permit auth(;ri.z‘es épérmanent incursion onto the public
beach.
B. The League is an Affected Person With Standing Under Section 44-1-60
“Statutoiry standing exists, as the name implies, when é statute confers a right to sue on a

party, and determining whether a statute confers standing is an exercise in statutory

interpretation.”f Youngblood v. S.C. Dep’t of Soc. Servs., 741 S.E.2d 515,518 (S.C. 2013). In
this caée we have a statutory framework and a reguiatory program that éxpressly recognize the
rights of “affec’ited persons” to seek administrative and judicial review of DHEC permit
decisions. See S.C. Code Ann. §§ 44-1-60 and 48-39-10, et seq. Section 44-1-60(G) provides
that “[a]n applipant, permittee, licensee, or affected person may file a request with the
AdministrativeiLaw Court for a contested case hearing.” Thus, the question the court must
decide is whether the League 'qualiﬁes as an “affected person” under the statute. The League
should be able 'jto establish statutory standing by explaining how its members are affected by
‘DHEC’s décisibn to grén‘t the cdritested autho‘riza-tions.lx

The Geperal Assembly has not defined “affected persons” in the context of Section

44-1-60, thus determining the scope of “affected persons™ entitled to participate is an exercise in "

'Because the ALC is paft of the state executive branch as opposed to a federal Article 11T
court, statutory:standing aiso has logical appeal.
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statutory interprjetation. Youngblood, 741 S.E.2d at 518. The ordinary meaning of “affected”
denotes one who is actc?q upon, influenced or changed. _E.g., Black’s Law Dictionary, 6th Ed.
(1990) (defining “affect” as “[t]o act upon; inﬂuep;:.e; chaﬁge ..."). The statute’s intent is to
allow those acted upon, inﬂuenc.ed.or changgd ,‘by a DHEC dgcisjon to participate in the
administrative iarocess. In o'the.rA contexts, the General Assembly-has. defined the universe of
persons entitled participate in the administrative processes differently. In the Certificate of Need
(“CON™) arena, “affected persons” are defined to include those fesi‘ldi.ng. within a geographic
service area.! The statute governing alcohol licensing defines those entitled to contest licenses in
the ALC as beipg those 'Withiﬁ the same county or a “five mile” radius.> Here, by contrast,
“affected persons™is not defined by the statuté, ahd should be construed in its ordinary meaning
. to include those inﬂuériced._'or'changed by DHEC’s permitting of a new seawall on public trust
beach upon which they. recreate.

The ALC recognized that S.C. Code Ann. § 44-1-60 gives an “affected person” the right
to file a confest;:d case in the ALC and that the General Assembly did not deﬁhe the term
“affeéted party.” But faﬂier than uhde’rtaking any analysis of that ferm; the ALC found that term

“synonymous with the requirements of constitutional standing”™ without any legal support.

! See 8.C. Code Ann. Regs. 61--15(103)(1)) (defining “affected persons” as those “residing in the

geographic area to be served by the a applicant” as well those in the area who. provide similar

- services); Home Health Services. Inc. v. S.C. Dept. of Health & antl Lontrol 298 S C. 258,
263 n.2, 379 S.E.2d. 734, 736 n.2 (Ct.-App. 1989). I

.+ 2See S.C. Code § 61-6-185(A) (providing that persons residing within the county in which a

<. retail license requested or “within five miles” of the location may protest license and proceed to

ALC). .

. 3To the extent that the regulation R. 30-6, which the ALC references, materially alters or

. adds to the statute by adding Article IIT standing requirements, it is void. Milliken and Co. v. -

S.C..Dep’t of Labor, 275 S.C. 264, 267-68, 269-S.E.2d 763 (1980) (“It is well settled that an

. administrative order which materially alters or adds to the law is void. The same principle applies

to administrative rule-making.” (citations omitted); Society Of Professional Journalists v. Sexton,
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(Order, p. 15). If the General Assembly intended for the constitutional test for standing to be
applied in administrative proceedings, it could have used language to aqhieve that goal. It did not,
instead only requiring a person to show .that's_hé’.is “affec'téd” by a stai_ff decision.

The ALC erred in failing tci"éttem}it- to deﬁrie the term using its'ordinary meaning within
the context of the Statute. ’fiie stafuté alloizvs atfected bersons > to request DHEC Board review
of staff decisions and then to i%:que"si a: contésted casé’ hearmg v_ihth the ALC. ‘In undertaking
statutory interpietation, the ALC Siioilld asi:eifta_lin the legisla‘iilre’s int.entA from the plain language

of the statute, State v. Landis, 362 S.C. 97, 102, 606 S.E.2d 503, 505 (Ct. App. 2004), and the

language used must be read in a sense that harmonizes with its subject matter and accords with

its general purpose. Mun. Ass'n of S.C. v. AT&T Comme’ns of S. States, Inc., 361 S.C. 576,

580, 606 S.E.2d 468, 470 (2004); Hitachi Data Sys. Corp. v. Leatherman, 309 S.C. 174, 178, 420
S.E.2d 843, 846 (1992)

Instead of undertaking the statutory interpretation, the ALC Jumped to the question of
Article Il constitutional st.a;ndin.g..' It si’red in doirig so because the General Assembiy has already
included provision of participatory administrative iights to “affected persons,” which reflects a

legislative determination that such participation should be available to the League if it wishes to

invoke it to protect its rights. See Match-E-Be-Nash-She-Wish Band of Pottawatomi Indians v.

Patchak, 132 S.Ct. 2199, 2211 (2012) (existence of the administrative remedy demonstrates the

liegislélture’s “evident intent” to make agency-action reviewable.); Mendoza v. Perez, 754 F.3d

1002, 1110 (D.C. Cir. 2014) (citing Lujan, 504 U.S. 555, 572 n.7 (1992)).

283 S.C. 563, 567, 324 S.E.2d 313 (1984) (“Although a regulation has the force of law, it must
fall when it alters or adds to a statute.”).
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It is important to understand that “affected persons” is a limited universe of citizens. To
be an “affected :person,f’ a party must show injury within the zone of in@crests protected by the
substantive stat!ut_e under]ying the adfninistraﬁv@ clairﬁs, tﬂus foreclosing .réview where a party’s
“interests are so .mar.ginallyi re‘lafedv to 61' ix%:onsistt%nt 'with the purpdées implicit in the statute that
it cannot reasonably be ass.ulﬁed”‘that ﬁlé 1eéi§léiuré intendéd .t.o pe;rmi‘t tl.le ac_tion. Match-E-Be-

Nash-She-Wish Band, 132 S.Ct. at 2211 (quotihg Clarke v. Securities Industry Assn., 479 U.S.

388, 399 (1987)). Here, th¢ League showed that it has injuries which fall squarely within the
zone of interests protected by the.law at issue: the Coastal Zone Management Act.' That law
explicitly seeks to protect and preserve the dry sand beach and: improve beach accessibility — the
same rights that the League and its members seek to vindicate by Wéy of this administrative
challenge to a hard ercsion coptrol structure on the beach.

Moreovér, in the context of a challenge to an agéncy permitting decision, our courts have
found standing is satisfied where parﬁes allege “an individualized injury in the adverse effect of a
specific decision of the Coéstal Council on their members’ use and enj‘oyment” of an affected

area. S.C. Wildlife Fed’n v. S.C. Coastal Council, 296 S.C. 187, 190, 371 S.E.2d 521, 523

(1988); see gls_d Smiley ,374 S.C. at 330, 649 S.E.2d at 34 (petitioner “must be affected in a
personal and individualized way”). |

Instead of -undeftaking this analysis, the ALC concluded that the statute provides an

"additional test" to Article IIT's standing, citing Match-E-Be-Nash-She-Wish.? (Order, p. 16). In

'The General Assembly has previously found that hard armoring structures, like the seawall
in question, increase vulnerability to damage from wind and waves while contributing to the
deterioration and loss of the dry sand beach. S.C. Code. Ann. § 48-39-250(5). See also S.C. Code
Ann. § 48-39-250(1)(b) & (d), (2) — (6) & § 48-39-260(1), (3), (6). '

’the U.S. Supreme Court explained that the federal APA’s “zone of interest” test:

31



the ALC's opinion, the bar is higher to seek review in the state administrative forum than the
federal judicial forum.

Instead, what both Match -E- Be-Nash—She WlSh and Umted States v. Richardson, 418

U.S. 166, 94 S.Ct. 2940 (1974), stand for is that in federal Article III courts a party brlnglng suit
under the federal APA (which cases are heardln federal di_stﬁét cOurt')'rlnu.st‘ also show that they
are within the zone of interests prd{ectéd by the federal sf;étuté; ‘ Tms “additional” requirement is
not relevant here{‘becjau‘se Article II’s standing is 'arll--“irreduci‘ble minimum” reQuirement that
must be satisﬁed: in “cases or controversies” in federal court. Lujan at 560, 2136. The U.S.
Constitution’s “irreducible minimum” requirements do not apply to state courts, much less the
administrative forum.

Moreover, South Carolina courts recognizc statutory standing as a separate and distinct
means of obtaining stdndlng and openmg the courtroom door. Youngblood 741 S.E.2d 515
(2013). This separate stdtutory standlng test fits neatly w1th1n our state’s framework under which
(1) the ALC is part of the executive branch, (2) the ALC is a creature of statute, and (3) both the
ALC and DHEC’s organic statutes do not contain "édse or controversy" langﬁage or anything else
that tends to suggest the Lujan test for Article III standing applies to the ALC. Indeed, the ALC

was never intended to have only the judicial power of federal Article III courts, or even our state

“is not meant to be especially demanding.” Clarke v. Secéurities Industry Assn.;
479 U.S. 388, 399, 107 S.Ct. 750, 93 L.Ed.2d 757 (1987). We apply the test in
keeping with Congress’s-“evident intent” when enacting the APA “to make
agency action presumptively reviewable.” Ibid. We do not require any “indication
of congressional purpose to benefit the would-be plaintiff.” Id., at 399-400, 107
S.Ct. 750.7 And we have always conspicuously included the word “arguably” in
the test to indicate that the benefit of any doubt goes to the plaintiff.

Match-E-Be-Nash-She-Wish, 567 U.S. at 225, 132 S.Ct. at 2210 (2012).
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Article V courts. To the contrary, it was meant to play several administrative agency roles as the
General Assembly saw fit. Consequently, the legislature avoided a one-size-ﬁts all standing rule
for the ALC and decided wh’_o should have the ability to appear bgfor_e the ALC in a particular
situation and set that in a statute. In; chér vs.zor'dﬂs, determmlngwho has Vstalhqding before the ALC
is controlled solely by tl)e statute g’ove_friing ~the applicablea_drrﬁriist'rativé process. In this case,
that statute is Section 44-1-'60(6-)... ” “ l |

The ALC cites Beaufort Realty in concluding that Ms. Cave has no interests that would

be affected by the permitted activity because she has no “substantial” grievance. (Order, p. 16).
First, substantiality is not a requirement under the Article III test — an “identifiable trifle” is
sufficient to show injury. SCRAP, 412 U.S. at 669 n.14, 93 S.Ct. At 2405 n.14. Second, the

ALC misreads Beafort Realty and Sea Pines as cases arising as administrative appeals

under DHEC’s enabling stafute and pfeemptin_g statutory stahding. Thgy did not. Statutory
standing was not appropriate or even available in those cases. |

The League agreeé that a “mere interest;’ in a problem is insufﬁcieﬁt to establish standing,
but the League has goné beyond sﬁowing a “mere interest” in the condi;cion of the beach at
Debidue; it has shown that it has a member who walks her dog on that beach 4 or 5 times a
month and who 'would be unable to do so when (1) construction is taking place on that beach or
(2) the new seawall is encroaching ontot the beach. It is hard to imagine who would be an
“affected person” to challerige the issuance of this permit, if it is not a resident of the private,

- gated community that regularly uses the beach where the permitted activity would occur.

I DHEC Failed to Exercise Discretion and the ALC’s Order Compounds that Error

A. DHEC Failed to Exei‘cise Discretion and Utilize Fixed Standards
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The language of the budget proviso provides that the Department “may issue a special
permit for the reconstruction and repair of an existing erosion control device,” (2015 S.C.
Appropriations:Act, Part 1.B. §34.55), if éﬁd When‘aﬁ aia_pl_icant_megts Ceﬂainlcritéria under the
proviso. By its inclusion o.f the t'ermA ‘fmay,” the plr.O_ViSO (‘ioes‘ not mandate; any action by DHEC,

but rather gives it the discretion to issue or deny a permit authorizing the construction of a

seawall. Kennedy v. S.C. Ret. Svs;, 345 S.C: 339, 549 S.E.2d 243 (2001) (“The use of the word
“may” in a statute signifies permission and géneral]y means that the acﬁon spoken of is optional
or discretionary unless it appears to require that it be given any other meaning in the present
statute™).

- The ALC and DHEC agree that use of the word “m.ay” in the'budget proviso grants
DHEC, and thu;s the ALC, with discretion in determining whether to is‘sue the permit. (Order, p.

18; Tr. 139, 207). In exercising this discr,etion., the Department is obligated to utilize fixed

standards or rules to arrive at its determination. Deese v. S.C. State Bd. of.Dentistrv, 286 S.C.
182, 184-85, 332 S.E.2d 539, 541 (Ct. App. 1985). And the Department must use fixed
standards which are speciﬁé in order to prevent the decision from being invalid and arbitrary.

Peterson Outdoor Advert. v. City of Myrtle Beach, 327 S.C. 230, 489 S.E.2d 630 (1997).

Moreover, failure to exercise discretion amounts to an abuse of that discretion. Samples

v. Mitchell, 329 8.C. 105, 112, 495 S.E.2d 213, 216 (Ct. App. 1997); Fontaine v. Peitz, 291 S.C.

536, 538, 354 S.E.2d 565, 566 (1987) (“When the trial judge is vested with discretion, but his

-~ ruling reveals no discretion was, in fact, exercised, an etror of law has occurred.”); Balloon

Plantation v. Head Balloons, 303 S.C. 152, 155, 399 S.E.2d 439, 441 (Ct. App. 1990). Itisan’

equal abuse of discretion to refuse to exercise discretionary authority when it is warranted as it is
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to exercise the discretion improperly. State v. Smith, 276 S.C. 494, 498, 280 S.E.2d 200, 202

(1981).
The fixed rules and standards governing perrnit applications are contained in the critical
area regulatlons promulgated by DHEC pursuant to the CZMA S C Code Ann §§ 48-39-50,

-130(B); Captalns Ouarters Motor Inn Inc. V. S. L Coastal Councﬂ 306 S.C. 488,490-91, 413

S.E.2d 13, 14 (1991). DHEC uses speeiﬁc pI‘O_]eCt standards contained in the regulations when it
reviews critical area permits. (Tr. 132)._ In this case, DHEC did not use any of those regulatory
standards, instead relying completely on the biidget provisio.'_ (Tr. 129-32). Had the DHEC
applied the regulatory standards, it would have denied the permit. (Tr. 134).

Instead, DHEC believes that the project specific standards are oontained in the budget
proviso itself, which contained the only criterial that the Department applied in its review.” (Tr.

129-30; 302-03). DHEC ”s Blair Williams testified;

'Mr. Stout admitted that during his deposition he testified that the only standards he
utilized in his review were those contained in the budget proviso. (Tr. 135-3 6). During the
hearing his altered his testimony to state that the Department considered other regulatory
provisions aside from the budget proviso only to the extent that a member of the public raised
those provisions in a comment letter because, under the law, the Department is required to
consider those public comment letters. (Tr. 136, 151).

*Indeed, it is undisputed that the Budget Proviso grants the Department discretion if an
application meets those criteria. However, prior to the exercise of that discretion, the proviso’s
criteria must first be met. In 6ther words, in order for DHEC to begin exercising its discretion in
considering an application for the construction of a new seawall, the proposal must include: 1) an
~ existing wall of at least 4,000 feet; 2) & renourishment project authorized by the Department -

*. seaward of the wall with an active permit status as of July 1, 2014 that does not qualify for public

funding; 3) construction of the new wall using like material; and 4) construction of the new wall

~ no more than two (2) feet from the existing wall. If those criteria are not met, DHEC has no
_opportunity to exercise its discretion. An application that meets these criteria, as was the case for

- DBBO’s proposal, triggers the Department’s discretionary decision—making Samples, 329 S.C.

~at 112, 495 S.E.2d at 216; Fontaine, 291 S.C. at 538, 354 8.E.2d at 566; Smith, 276 S.C. at 498,

280 S.E.2d at 202.



Q: And so what are the laws that guided the Department in this case?

A: That would be the budget proviso and those reciuiremenf_s 'under the budget
~ proviso. ‘

(Tr. 309, lines 18-21). DHEC’s Chris Stout testified:

Q: Now wouldvyou séy fhat yoﬁ applied a spééiﬁé'pf(')jeét'_'s'tandard to this permitting
decision? '

A: The speéiﬁc sténdards for it céme_ right from the bﬁdget ?rovisb.
Tr. 153, lines 14—:18).

DHEC oﬁly considered other regulatory standards if and when they were raised in
comment letters.‘ (Tr. 302,304, 3 13; 319). This is because DHEC is required by law to consider
comments submitted during the public comment period. (Tr. 304), S.C. Code Ann. § 44-1-
60(D). Tﬁe Department did not respoﬁd to any of the 20 comment 1e£ter§ submitted objecting to
and/or raising concerns about the projgct-. (Tr. 13 1;32).

Ultimately, the; Department conclﬁded that if thé proj ect met the criteria listed in the
budget proviso, i.e., that it be reconstructed with like matefial énd the footprint in no more than
two feet from the original foétprint, then “it would issue a cr‘itical area permit.” (Tr. 306, lies 21-
22). Mr. Williams testified that as long as the project fit within the proviso, he could not
envision a set of éifcumstances under which the seawall permit Would be denied. (Tr. 307).

“A stétufe -which,'in effect, gives an admi nistrative bOdy. ‘an absolute, unregulated; and
- undefined discretion’ bestows arbitrary powers and is an uniawful delegation of legislative

powers..” Gilstrap v. S.C. Budget .& Control Bd., 310 S.C. 210, 216, 423 S.E2d 101, 105 (1992)

(citing Bauer v. S.C. State Housing Auth., 271 SC 219,246 S.E.2d 869 (1987)); see also Inova

Alexandria Hosp. v. Shalala, 244 F.3d 342, 348 (4th Cir. 2001) (“[L]anguage allowing for



discretion does ?not create unlimited discretion”); 2 Am. Jur. 2d Administrative Law § 48 (May
2017 Update). Where‘a.n agency has discretion, 'it mﬁst exercise that discretion. Failure to do so
. is an abuse of d;iscretion aﬁd an ,m‘bitrar): and capripioﬁs agenéy agtidh.

The ALC found tiiéf ﬁot a éinglé one of the p_foj ect spéciﬁc fégulatidns_ épply “‘since there
is no normal rejguiafory proviléi'on jfor t:he.r'e.bli.ildi‘ngb pf a:seawall..”. (b;déf, p. 6). The critical area
regulations conltain spéciﬁ(; pgoj'e.cf s.'téAndar.ds Vappli‘cable to both hard érésion control devices and
to “special perrﬁits.” The seawail bermit is éonsidered a “special pérmit” Because it involves an

activity seawarél of the agency’s jurisdictional baseline. (Tr. 137). Special permits are subject to

Regulation 30-15(F), but DHEC did not utilize any of these standards.l. (Tr. 137, 149).

In Peterson Outdoor Advert, v. City of Myrtle Beach, 327 8.C. 230, 489 S.E.2d 630
(1997), the cou?rt considered an as-applied challenge to a permitting decision where the
Community Apipeararice Board (CAB), a local agency, based its decision on the grounds of one
section of an or%dinance, which provided general criteria, but ignored tlie other section providing
specific re‘gulatiions the board was required to consider.?

The coujrt ruled that the board “had failed to apply the [specific] criteria provided by §

604 of the CAB Ordinance in denying the permits and held a decision based solely on the CAB

'Special permits are issued only when the property owner would have no reasonable use
of his property or an overriding public interest exists. S.C. Code Ann. Regs..30-15(F) .
DHEC did not determine that the property owners would have no reasenable use and does not

+.believe that the project would provide any overriding public benefit. (T 1. 147-48). SEEP. 147-8"
-~ DHEC did not consider the impacts that the structure would have on the protection and

preservation of'the dry sand beach, even though the structure would be closer to ocean that the

.. existing structufre and thereby impinging on the public beach. {Tr. 149).

- *The pei’mit was sought to construct a billboard, and the CAB’s authority to issue the -
* permit was under a city ordinance which contained two relevant sections. § 601.2 contained
general obj ecti\f/es, stating that the ordinance was designed to prevent “inharmonious
development.” Peterson, 327 S.C. at 233, 489 S.E.2d at 631. On the other hand, § 604 contained
specific requirements that were to.be considered as additional standards.
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Ordinance's objectives, § 601.2, resulted in an unconstitutional application of the ordinance, thus
rendering City Council's decision arbitrary.” M at 234, 632. The court elaborated:

To deny a perniit_ba'sé'd" solély(")n thetordinan‘cé"s q'bjeictivés' grants_CAB and/or

City Council overly broad discretion and allows them to arbitrarily decide

whether to approve a proposed structure. The objectives neither provide notice

to potential applicants of the criteria nor do they provide any objective standards...

A decision basg:d sqlcly on these objé@t_iyes 1s c;on_stituri_o»nally 1nﬁrm .

Id (emphasis addéd). The court bri'eiﬂy\ad'dress'ed .th.e ordinanéé, and. decided the law itself was
constitutional because it contained a list of Spébiﬁc requirements? but the application of the
ordinance was unconstitutional because it did not consider those, and other specific requirements,
and was made salely under the discretionary language of the statute. Id. -

Peterson is similar to the case at hand, because DHEC, like CAB, relied solely on a
general, discretionary sta'tuta while‘ignoring specitic, object‘ive ﬁxetl rules or standards. thile
DHEC asserts that the budget provisn contains specit'lc standards, Peterson claarly states that all
relevant specific criteria mnst be cons'id.ere.d. The satisfaction of one requirement does not
preclude the consideration of all ottter relevant regulati'on‘s.

Standing alone, the budget proviso allows DHEC.to issue one permit, and deny another
permit in identical circumstances. DHEC’s failure to exercise discretion in this case by failing to

apply the applicable regulations is arbitrary and capricious and invalid as-applied. Schloss Poster

Adv. Co. v. City _of Rock Hill, 190 S.C. 92, 2 8.E.2d 392 (1939} (finding city’s denial of permit

" . arbitrary because no objective standards guided the decision; instead, the decision was based on

unfettered will of the city).
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B. The ALC Compounded DHEC’s Failure by Erroneously Deeming Applicable
Regulations Superseded, Even Though Ne¢ [rreconcilable Conflict Exists
The ALC compounded DHEC's failure by outright rejecting any and all of the project

specific regulations, on the grounds that the budget proviso superceded them all. In determining

-. whether a permanent statute is suspended, the court must look to the budget proviso juxtaposed

with the permanent statute. Beaufort Cnty. v. S.C. State Election Comm’n, 395 SC 366, 371,

374,718 S.E.2d 432, 435, 436 (2011). In this regard, there must be an “irreconcilable conflict”
between the appropriations act and the permaneﬁt statute before a court will find the latter
temporarily suspended. Amisub of S.C., Inc. v. S.C. Dep’t of Health & Envtl. Control, 407 S.C.
583, 598, 757 S.E.2d 408, 416 (2014) (citing Plowden, 185 S.C. at 236, 193 S.E. at 654). “Thus,
only provisions of a jsermanent statute that conflict with the current budget provisos are
suspended.” A_n&ub 407 S.C. at 598, 757 S.E.2d 416 (éiting Beaufort Cty., 395 S.C. at 374,

718 S.E.2d at 436); State ex rel. McLeod v. Mills, 256 S.C. 21, 26, 180 S.E.2d 638, 640 (1971)

(finding only the provisions of the permanént statute that conflicted with the budget provisos
were »suspended during the fisca] year).

In Beaufort County, the court discerned legislative intent from both the statute and the

proviso. Portions of a statute which do not conflict with the proviso remain viable. ‘Id. That is
not what happened here. Instead of suspending only the provisions conﬂicﬁng With the proviso —
or even undertaking an analy_sis to assess where irreconcilable conflicts exist — the ALC

g categoriéally su:épended any and all pfovisions that might possibly Warrani dehial, regardless of

whether or not there was a direct or irreconcilable conflict.
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The League concedes that Section 48-39-290(B)(2)(a) and Regulation 30-13.N. which
. govern erosion cdntrol devices and outright prohibit any new seawall pose an irreconcilable
conflict with théz budget prbvi,so; which explicitly authorizes a new seéwéll; However, the
conflict ends v.vith those pro-v.isioﬁs. .v-Nur'ne.r;):-us. other proV.ision.s (Sf ’the CZMA and the
regulations proxllide fixed I‘l’.lle'S, buf do not direcfly or irfécoﬁciléiﬂy ébnﬂict with the proviso.
For example, the “speciél p“ermi;is".’ Regulat1on 30-15F states that:

(1) A structure cannot be constructed or reconstructed on a primary oceanfront dune or on
the active beach, and in the event that the beach erodes so that in the future the permitted
habitable structure is located on the active beach, the property owner agrees to remove the
structure at his own expense.

(2) There shall be no adverse impact on the stated policies of the Beachfront Management
Act, including the policies protecting the sand dunes and preservation of the dry sand
beach.

(3) The granting of a special permit shall not create a situation contrary to the public
health, safety or welfare.

(4) In determining whether or not a permit is confrary to the public health, safety or
welfare, the Department shall consider:

(a) whether or not the proposed structure would be constructed on renourished
beach; '

(b) the erosion rate at the site;

(c) how soon the structure will be located on the active beach;

(d) whether or not the proposed structure meets American National Standards
Institute building standards; and/or

(e) the potential cumulative effect that similar structures will have upon the
beach/dune system

In addition, an applicant must show no reasonable use of her property or an overriding

public interest in order to obtain a “special permit” suchAas this.! S.C. Code Ann. Regs. 30-15.F.

'DBBO has not shown that it or its members, who are beachfront homeowners where the
proposed new seawall would be located, have no reasonable use of their properties. The
members of DBBO presently have homes on the beach, which they are presently using and
enjoying, as evidenced by the testimony of Price Sloan. (Tr. 349-400). On the second point,
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No conflict exists with the statutory requirement that a project will have “no adverse
impact on the stated policies of the Beachfront Management Act, including the policies
protecting the sand dunes ahd preserva.tion of the dw.' aahd beach.” S.C. Code Ann. Regs. 30-
15.F(2). DHEC’s Chustopher Stout conﬁrmed that 111s ag,ency muet consider this prov151on in
reviewing spec1a1 permits, and that he routlnely does so. (Tr. 146) Mr. Stout further testified
that preservation of the dry sand .beach is one of the goals established'by the General Assembly in’

passing the act. (Tr. 149). Yet 'Mr.'Stout admitted that the Department did not consider the
effect of the bulhhead structure on the goal of preserving the dry sand beach.' tm.) And the ALC
rejected the notion that it consider the same, on the basis of a direct conflict.?

A regulation is not in irreconcilable conflict simply because, as applied to the facts of a
case, it may warrant against the project. Yet that is the crux of the ALC’s determination. When
reasonably possible, statutes in apparent conflict should be interpreted to allow both to stand.

Nat'l Adver. Co.. Inc. v. Mt. Pleasant Bd. of Adjustment, 312 S.C. 397, 400, 440 S.E.2d 875, 877

(1994); Higgins v. State, 307 S.C. 446, 449, 415 S.E.2d 799, 801 (1992); Powell v. Red Carpet

Lounge, 280 S.C. 142, 145, 311 S.E;2d 719, 721 (1984). The Last Legislative Expression Rule
“is purely an arbitrary rule of construction and is to be resorted to only when there is clearly an

irreconcilable conflict, and all other means of interpretation have been exhausted.” Feldman v.

DHEC admitted that the proposed seawall would not provide an ovemdmg public benefit. (Tr.
 147-48).
_ 'On this question, Dr. Robert Young explained that the preservatlon of the dry sand beach
- is important for economic and recreational reasons, and further explained that the proposed

-+ bulkhead is inconsistent with the policies of retreat from the beach and preserving the dry sand
beach. (Tr. 216, 219-22, 228-29). Dr. Young’s uncontradicted testimony is that the proposed
. bulkhead would result in a loss of the dry sand beach.

? The League submits that if the new seawall were constructed landward of the existing
wall, the loss of dry-sand beach occasioned by the active, passive and placement loss from the
permitted structure would not occur.
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S.C. Tax Comm’n, 203 S.C. 49, 26 S.E.2d 22, 24 (1943). “Where two statutes can be reconciled
. and are susceptible of a coﬁstruction which will render both operative without doing violence to
either, it is the dilfy of the cotrt to 50 constrie them."’-,gqﬁ_eLv;'S.C—‘.lv’:lﬂ)‘.'S_mm; 327
S.C. 220, 224, 489 S.E.2d .4_67',_ 46'9.(1997);

The ALC éhould have ﬁﬁdeﬁaken an 'as_’séssmgrit of :w‘he‘therﬂ a_ri ifreconcilable conflict
existed with all of the épplik:able st'atutory\ and regulatory provisions, and if so whether all o‘therA
means of interpretation had been exhausted. It did not.” Had it done so, it would have applied
those provisioné, and the special permit project standards, in particular, and determined that the
project as desighed two feet seaward of the existing stfucture eliminates rather than preserves the
dry sand beach, for example.

Notwithstanding the speéiﬁc pfohibitioﬁs of Section 48-3 9--2.9'0, this Court may conclude
that the budget-proviso takes precedence; hbwever, fhe budget pfoviéo cannot also be read to
supersede the numerous other provisions (;f thé CZMA ;)vhi;:h do notfrésent a direct,
irreconcilable cbnﬂict, and §vhich would be applicaﬁle_ to the project at hand. For instance, our
State’s policy is to: |

— “protect, preserVe, restore and enhance the beach/dune system”;

- “severely restrict the use of hard erosion control devices to armor the beach/dune
system and to enco urage the replacement of hard erosion contro! devices with soft fechnologies-
© ... which will p.rovide for the protection of the shorel_ing withbut long-term adverse effects;”

— “encburage the use of crosion-inhibiting techniques which do not adversely impact the

long-term Well-being of the beach/dune system;” and
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— “preserve existing public access and prémote the enhancement of public access to
assure full enjoyment of the beach by aﬂ our citizens . . .”
S.C. Code Ann. § 48-39-260(1), (3)? (4), (6). | ’

- To effec:tuate thése ﬁndings and poli;ies, the CZMA éstal;lishe:q 'av forty-year bolicy of
retreat from the shoreline.' S.C. .v(.iode‘ Anﬁ. §.48-.3 9-2éO(Aj. The Act also requires that “critical
areas shall be used to prO\'(i.de.thﬂe.: combination ;)f uses which will insure the maximum benefit to
the people . . . the use of a critical area for one or a combination of like uses to the exclusion of

some or all other uses shall be consistent with the purposes of the [CZMA].” S.C. Code Ann. §

48-39-30(D); Kiawah Dev. Partnefs, I v.S.C. Dep’t of Health & Envtl. Control, 411 S.C. 16,
766 S.E.2d 707: (2014) (economic benefits to developer in use of critical area cannot override |
public’s mterest in and use of critical area). |

In addition, the CZMA requires DHEC to feview the critical area permit at issue in this
appeal for cons:istency with the.Coastal Manégement Program (“CMP”). S.C. Code Ann. § 48-
39-80(B)(11). For that reason, all of the policies of the CMP apply, even though the Department
did not utilize any of those policies. In particular, the CMP requires the Department to consider
whether an erosion control structure, like a revetment or bulkhead, would impede the public use
of beaches below the mean high water line. CMP, Chapter IV-57.

DHEC did not consider any of these app,li‘cable laws, and the ALC undertook no analysis
. to determine whether there was an irreconcilable conflict and whether any reading of the laws

could allow both to stand. The ALC agrees that it must apply the law as written, but it then

'Dr. Young testified that constructing the proposed new bulkhead is not wise coastal
management and, in fact, is inconsistent with the CZMA’s policy of retreat. (Tt. 246).
Specifically, Dt. Young stated that “allowing anything to move seaward contradicts” the CZMA,
and specifically the policy of retreat. (Tr. 246, lines 13-140).
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concludes that policies of the Beachfront Management Act are “suspended for the 2014-15 fiscal
year” by the proviso. (Order, p. 19). The ALC concludes that the regulatory standards applicable
for “special permits” like the _.seqwall_ pgﬁllit at issue here, are not épp]icablf; to the seawall permit
because they are “intendgd for permissible structgres, evm_dlnoﬁt erosion control devices.” (Order,
p- 20). The ALC summarily concludes that these special permit regulations “do not apply in this
case.” (Order, p. 20). The ALC’s logic is ﬂ‘avq\'%ed.: Tt cériﬁot both be Béﬁnd to “apply the law as
written,” but then fej ect those laws sinipb; b'eéause they might, aé applied’, require denial of the
permit. Yet that is exactly what the ALC did here. The ALC sweepingly dismissed any and all
regulations whiéh might warrant against the new seawall, despite a lack of direct conflict.
HI. The Budget Proviso Violates .the State Constitution’s One Subject Clause

Asa b'ranch of the executive, the ALC did not reach the facial validity of the budget
proviso, expres;qu recognizing its limitations as a branch of the executive; however, this Court
has jurisdiction to make that determination. “ALJs [cannot] rule on the yalidity of a statute.
However, an agency or ALJ cén Stili rule on whether a party's constitutional rights have been
violated.... [M]erely asserﬁng an alleged constitutibnal violation will not allow a party to avoid
an administrative ruling.” Ward v. State, 343 S.C. 14, 18, 538 S.E.2d 245, 247 (2000) (also,

claimant is not required to exhaust administrative remedies when challenging the

cbnstitutionality of a statute). Dorrrian V. Dep’;( of Health & Envtl. Control, 350 S.C. 159, 171,
565 S.E.2d 119, 126 (Ct. App. 2002). “Facial challenges to a statute or regulation . . . are legal

questions that are propefly raised for the first time on appeal.;’ Travelscape. LLC v. S.C. Dep't of

Revenue, 391 S.C. 89, 109; 705 S.E.2d 28,39 (2011). The raises a facial challenge to the

constitutionality of the budget proviso by way of this appeal.
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The budget proviso allows a small handful of homeowners residing in DeBordieu Colony
to be exempt from the Act’s erosion control device pthlblt]OI‘lS 2015 S.C. Appropr1at1ons Act,
Part 1.B. §34.1. ' The language spec1ﬁcally targets DeBordleu Colony, as 1t is the only seawall
which meets the proviso’s requlrements (i.e. length fundmg, perm1t spec1ﬁcat10ns) The budget
proviso is in direct conflict wlth the CZMA emd its express prohibition en seawalls. As such, any
reliance on the budget pfoviso to eveﬁide tﬁe‘ cieaf -lzlltng-u'age ef the Act is misplaced and violates
the South Carolina Constl'itution. |

Article III, Section 17 of the South Carolina Constitution, commonly referred to as the
One Subject Provision, states: “Every Act or resolution having the force of law shall relate to but
one subject, and that shall be expressed in the title.” S.C. Const. Art. III § 17 (1968). The purpose
of the One Subject Provision are: (1) to apprise the members of the General Assembly of the
contents of an act by reading the title; (2) to prevent legislative “log-rolling”;* and (3) to inform
the people of the State of the matters with which the General_ Assembly concerns itself. Am.

Petroleum Inst.;v. S. C. Dep't of Rev., 382 S.C. 572-, 576-77, 677 S.E.2d 16, 18 (2009) (citing

S.C. Pub. Serv. Auth. v. Citizens and S. Nat'l Bank of S.C., 300 S.C. 142, 162, 386 S.E.2d 775,

786-87 (1989)).
The One Subject Provision prevents the General Assembly from engaging in the passage

of misleading bills containing provisions not indicated in their titles and apprises the people of

'"This portion of the Appropriations Act for DHEC’s budget is cited at p. 7 above.

*Log rolling” is a “legislative practice of including several propositions in one measure
... 5o that the legislature ... will pass all of them, even though these propositions might not have
passed if they had been submitted separately.” Black's Law Dictionary 849 (7th ed.1999). To
prevent this practice, our constitution requires that an act relate to only one subject. Hercules
Inc. v. S.C. Tax Comm’n, 274 S.C. 137, 262 S.E.2d 45 (1980).
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the subject of the proposed legislation, thus giving them an opportunity to be heard if they so

desire. Colonial Life & Accident Ins. Co.y. S.C. Tax Comm’n, 233 S.C. 129, 103 S.E.2d 908

(1958). The coflstitutional provision prevents deception of the publié, Miles Laboratories v.
Seignious, 30 F.‘Supp; 549'(E.D._ SC 1939),' and prevents surreptitiqus legislation and the
insertion of matters _not"geﬁna.lr-le to the gengr_dl_'subiecf,fui’n_iari.\-/:. Wi~ll'irrA101'1, 106 S.C. 159, 90
S.E. 700 (1916).

General ‘appropriatibns écts, sﬁch as the one containing the budget proviso at issue here,
are to have one “sole[]” subject: “to make appropriations to meet the ordinary expenses of state
government and to direct the manner in which the funds are to be expended.” Ex parte

Georgetown Cty. Water & Sewer Dist., 284 S.C. 466_', 469, 327 S.E.2d 654, 656 (1985). Thus,

apprbpriations bills comnply with Article 11, Section 17 if they are reasonably and inherently

related to the raising and spending of money. Keyserling v. Beasley, 322 S.C. 83, 87,470 S.E.2d
100, 102 (1996) (citing Hercules v. South Carolina Tax Cbr‘nrn'n, 274 S.C. 137,262 S.E.2d 45
(1980)). Indeed, when reviewing the constituti.onality of an appropriations act, the Court looks at

“whether the challenged legislation reasonably and inherently relates to the raising and spending

of tax monies.” Ex parte Georgetown Cnty. Water & Sewer Dist., 284 S.C. 466, 469, 327 S.E.2d

654, 656 (1985); see also Maner v. Maner, 278 S.C. 377, 382, 296 S.E.2d 533, 536 (1982).

“The topics in the body of the Act should be kindred in nature and have a legitimate and natural
association with the subject of the title, and if the provisions of the Act itself cannot be fairly

construed as embraced within the title of the Act, then it is in conflict with the constitution.”

, Douélass v. Watson, 186 S.C. 34,42, 195 S.E. 116, 119 '(1938)7
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In the instant case, the budget proviso authorizing DHEC to exercise discretion in
determining whether to issue a criticai area permit for the construction of an erosion control
device is not remotely germane to the state S i)udget nor 1; it reasonably and 1nherent1y related to
the ralslng and expendltuie of monies. The phrase in the budget prov1so prowdlng that DHEC

“may charge a penmt fee™ is mlsleadlngly useless as DHEC already has authority to charge fees
associated with critical area permlts S.C. Code Ann. § 48-39- 145(A) (“The department may
charge an administrative fee upon application for alteration of a critical area . . .””). Thus, the
budget proviso iias no impact on the State’s ability to raise revenue.

At base,: the budget proviso purports to alter prohibitions in the Act without actually
amending the Act itself. Indeed, the budget proviso was passed after an attempt to amend the
Act failed in the House of Representatives.' (Order, p. 3,.Tr; 407-08). Because the budget
proviso violates theSouth Carolina 'Constitution,- it must be invalidated as unconstitutional by
this Court and cannot be relied upon by DHEC o the ALC.

DHEC is prohibited from issuing decisions in violation of constitutional provisions
pursuant to § 1-23-610(B). Because it issued a critical permit authorizing the construction of a
seawall pursuant to an unconstitutional enactment, its decision violates Article III, Section 17 of
the South Carolina Constitution.

CONCLUSION |
W HEREFORE, the Appellant South Carclina Coastal Conservation League respectfully requests
that this Court :enter an Order reversing the Administrative Law Court’s Final Order and
Decision and .finding that the Appellant has established both statutory and Article III standing

and that the permit must be denied because the budget proviso violates the One Subject Clause of
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the South Carolina Constitution or, alternatively, that the ALC erred in failing to apply the

applicable statutory and regulatory provisions that do not irreconcilably conflict with the budget

proviso.

Georgetown, South Carolina

March 12,2018

Respectfully submitted, ‘

s

Amy E. Armgtrgng
Jessie A. White

SOUTH CAROLINA ENVIRONMENTAL LAW
PROJECT
Mailing address: Post Office Box 1380
Pawleys Island, SC 29585

Office address: 430 Highmarket Street

- . Georgetown, SC 29440
Telephone  (843) 527-0078
FAX (843) 527-0540

Counsel for Appellant
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