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~

Asset checks sometimes. Document retrievals.

Nowadays can you tell me what percentagé of .your

- work is commercial as opposed to residential?

I don't always know because I just get the TMS
number and sometimes an owner's -name, and if
there is a buyer, I'll get the buyer's name. I

don't need to know.

"How much do you normally charge for a_title .. .

examination?

Well, it could range from $4OO up, depending on
the volume that you have to do.

Even for a simple residential title search you
chargé at $4007? - |

Well,:I'have some attbrneys tﬁat I do wqu er
and i do all of their title work so I gi&e them a
break on that, maybe $300 or something.

Do you do work for Mr. Newby's firm?

I don't now. I might have in the past but he has

his own in-house person.

" The firms that you only do work fof, can you give

me some of those law firms?

Robin Ciaccio. Spelled C-i-a-c-c-i-o. Harry
Hancock in Columbia. I -have doné.some work for
the Thompson & Henry law firm in Conway. Rice.

Donald?

800-567-8658

Veritext Corporate Services

973-410-4040

R.1001 .
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Page 12

Yeah, Donald Rice. Not lately. It's been a

while.

" Any others that you can recall worth mentioning?
- No, not right now.

How many titles have you checked in the, for

example; last month, can you give me a ballpark
figure the month of June?

Well, it slowed ' down considerably so I'd probably
say four, maybe five.

In the year 2013, how many titles do you believe
you checked? '

I don't really know. I don'tvknow.

Over 507

'Maybe_not that many. Maybe 45 or so.

It was real busy around here in what, 2005?

Yes.

How‘many titles do you think you. were checking

~back then?

Weil, you know, we deal in updates, we deal in
current owners and we deal in full titles. TIt's
kind of‘hard to ‘say but maybe.time and a half.
So it would be probably 70 or 807

60 or 70 maybe.

And you héve E&O coverage?

Yes.

'~ 800-567-8658

Veritext Corporate Services
973-410-4040
R.1002




Page 13
1 Q. Who are you paid by, are you paid by the law
2 firms that hire you?
3 A. Yes.
4 » Q. Do you do any work outside of Horry. County?
5 A. Yes.
6 Q. What other counﬁies do you work oﬁt of?
7 A. Mérion; Florence, Dillon, Dérlington, Georgetown.
'8, . Q. _ Have you ever b.eef;_hired,,by t.itle companies to-. . -
9 ' ' check title?
410 A. No, I don't remember.any.'
11 Q. How about title insurance companies?
12 A. No,;not_that I can recall.
13 Q. Do you hold any licenses?
Ié % AL No. |
#15 Q. I think I may have asked you that. 'Have_you ever
16 » been deposed before like we ‘are doingvtoday?
17 | A.. Yes. |
18 Q. How many times?
19 A. I don't know. Probably more than 20 over the
20 ' years. |
21 | Q. Was it all in relation to being an expert in a
22 case?
23 A. Yes.
24 Q. Have you ever been a party to a lawsuit before?
25 - A. As a defendanté

Veritext Corporate Services
800-567-8658 973-410-4040

R.1003
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'I don't know. Maybe 50.

Page 14
Yes.
No.
How about as a plaintiff?
No.
Have you ever had to testify in cou;t before
other than your work as an expert?
No.
So is iﬁ fair to say you have béen an expert,

well, you have been deposed around 20 times, but

~how many times do you believe you have been an

expert?
Witnesgs?
Yes. Whether you were deposed. or not, where you

were asked to assist lawyers like you_did'in this

case, you provided an affidavit?

In those cases where you were deposed or any of

-those cases where you served as an actuary, did

you have to testify in court before?

Yes.

How many times have you testified in court?
I don't know. Over the years 25, 30, 35. I
don't know.

Teil me how you do title searches generally?

From the process of you first getting contacted,

800-567-8658

Veritext Corporate Services

973-410-4040

R.1004
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what information is provided to you and your end
product, can you take me through the steps of.
what you normally do? o

I normally get a tax map number and/or the
seller's name and the buyer, in the case where

it's a buyer. I normally go to the county

. computer system and put'in the TMS number in the

tax assessor's office and go to the sales file. .

It gives us some books and pages of the last
several transactions. IAwrite down those books
and pages and that gives me a starting point.

I abstract the most recent deed and then I
go backwards for 40 years or 60 years or whatever
they need. And then you have to go, of éourse,
and check each of those owners during those
pericds that they owned it. And if it's within
the last ten years, you have to check any
judgments, federal tax liens, that kind of thing.

When I finish, I usually do a report and

tell them what I find, any éxceptions to the

‘report. Sometimes they want them typed and times

they don't want them typed and I just supply the
notes, if that's what they need. I check the
taxes, I check with the tax assessor's office.

I check Planning and Zoning and I give

800-567-8658

Veritext Corporate Services
973-410-4040

R.1005
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them the TMS number and they check on their
system to see if we lie within any special zoning
or anything like that that's on their map, and
then they let me know that. If I find something
in there I add that exception to it, to the
report. |

So you have a tax map number that's provided to
you?

By the law firm.

The law firm is giving you some information,

‘sometimes it's the address, sometimes it's a tax

map number, but it's normally coupled with the

name of the seller, the current person who owns

it; is that right?

Corfect.

And then you go to the tax assessor's office and
you look at a tax card, is that what you do?

No. We used to do that but they don't let us do
that anymore. We have to use the computer system
the county has.

What do you pull up, dO'YOu pull up the notes?
You pull up the records of the last fourlor five
transactions.

The tax assessor has that?

In the system, yes.

800-567-8658

Veritext Corporate Services

973-410-4040

R.1006
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What you mean "do it by name"?

, Page 17

And that's your starting point?

Yes, most of the time.

So, say the owner's name is John Smith. You get
the last five transactions and you're able to run -
the chain of title back, right?

Yes. .

And you do it by name?

You don't check title by pércel, you check it by

name; correct?

Both, actually.
" Well, you looked in an index; correct?

" Right.

And the index is of names; correct?

" Correct .’

It's not of parcels; correct?

That's trﬁe. If you find documents, then‘it's a
matter of parcels, you know. | |

Explain it to me. If I'm looking for a property
owned by-John Smith, I look to see who John Smith
got it from, right?

That's correct.

So I check John Smith for mortgages; correct?
Yes.

For deeds out; correct?

800-567-8658

Veritext Corporate Services
973-410-4040

R.1007
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Yes.

I check for stuff like mechanic's liens and
judgements; right?

Yes.

Tax liensg?

Yes.

State and federal?

Yes.

What else am I missing? I mentioned judgements,
I think.

Yes.

And you ‘check him; right?

Yes.

'And then you're done with him and then you go to

the person from whom you purchased the property;

right?

That's right.

And you do the same with him?

That's right.

And you go as. far back as the attOrney instructed
you to go back; correct?

Correct.

And all that is done by name, and the deed book
would have a grantor, grantee index; correct?

Correct.

800-567-8658

Veritext Corporate Services
973-410-4040
R.1008
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1 Q. And when you look for mortgages, the mortgage
2 book, the-mortgage'indices would have a
3 mortgagor/mortgagee index; correct?
4 A. Yes.
5 Q. And you would look under the mortgagor index
6 ‘under the name of the owner at that time?
7 A. That's correct.
4“8'“ 0. With respect to mechanic's liens, does Horry .. .. ..
9 County have a separate mechénic's liens book?
.10 : A Yes. |
11 MQ. You check under the name; correct?
12 A. Yes.
.13 Q. 4 YQu don't check‘under‘é TMS number; éorrect?
14 | . A, No. -
%15 Q. Ybu don't check under a parcel number; correct?
16 A. No.
17 Q. With respect to state and federal tax liens, it'sf
18 : | againsé the name not against the parcel; cofrect?
19 " Al That's right. 1It's indexed that way. It affects
20 the parcel but it's indexed that way.
21 Q. But how do you find things? You find things by
22 the owner of the parcel; correct?
23 A. Correct.
24 Q. The same thing with judgements;.correct?
25 ~ A.  Yes.

Veritext Corporate Services
- 800-567-8658 . 973-410-4040

R.1009



10

11

12

13
14
15

16

17 -

18

- 19

20

21

22

23

24

25

10

»

>0

Page 20

And going back to the places where'you look, your

-job is to look in the Register of Deeds; correct?

Yes.

And the Register of Deeds would be for most of
the things we discussed, mortgages, deeds. I
guess mechanic's liens are filed at the Register
of Deeds?

Right.

The.tax liens would be filed at the Register of

Deeds; correct?

" Right.

And that's basically the.extent'qf the
information you wouldéfind ---are there hospital
liens-here?

No.

What else would you find at the Register of Deeds
office?

I think that's all.

And then you go to the Clerk of Court's office;

right?

Yes.

And you look for judgments?

Yes.

And those judgments are indexed under the name?

Correct.

800-567-8658

Veritext Corporate Services

973-410-4040

R.1010
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And you also look for 1lis pendens; correct?
Correct.

And lis pendens would also be indexed under name?
That's right.

Not parcel?

No.

Where else would you go?  We've talked about two
offices, Register of Deeds and Clerk of.Court. -
Where else would you go?

Well, if we find on the tax index, the pfoperty
tax index that thére are taxes owed or if we

can't tell --

You go to the assessor's office. I forgot that.

The treasurer.

The treasurer. T forgot that. -You check taxes.

I should have mentioned it before. You go to the

treasurer's office and you sée that the taxes are
up-to-date?

Right.

So you go to three buildings. It might be the
same building.

Three departments.

You go to the Register of Deeds, Clerk of Court

and the treasurer. Anywhere else that you go in

.order to do title examinations?

800-567-8658

Veritext Corporate Services
973-410-4040

R.1011
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Yes, Planning and Zoning. And that's where they
have the access to the county map.

You go to the Planning and Zoning?

Right. |

Do you go to the Planning and Zoning every title
examination? |

Yes.

What do you do at the Planning and Zoning?

‘I give them the tax map number and they call it

up\on their map system and determine if it's
actually lying wiﬁhin any special zoning,
spoilage area, on the waterway, that kind of
thing. |

So not only'do you provide your attorneys -- let
me back up. You provide a title report to yourl

attorneys with stuff you find in the Register of

 Deeds, Clerk of Court, and the treasurer's

office; correct?

And Planning.

And if you miss something, you're liable; right?
Yes.

You also go to Planning and Zoning; correct?
Yes.

And you provide a complete report on planﬁing,~

how the property is zoned. Do you prQVide a

800-567-8658

Veritext Corporate Services
973-410-4040
R.1012
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zoning certification letter?

No, no, no, that's not what I said.

Well, tell me.

I give them the tax map number and ask them to
call it up on their official map that they use
that the county currently updates, and determine
if it lies within a spoilage area or special
that we, you know, need to know about to inform
our client of something pending. |

And they check it with the tax map number?

Yes. |

And then you provide that information to the
attorney?

Yes.

Would you agree with me that zoning does not
effect title?

It might not effect title. That's a legal
question that an attorney would have to answer.
But they would want to know if it's a problem
with the zoning.

So tell me, when you go to the.Planning and
Zoning, is there a computer?.

Yes.

Y

And in the computer you punch. in the TMS number?

800-567-8658

Veritef(t Corporate Services
973-410-4040

R.1013
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They do it.

They do it.

Yeah. I'm right there at the window and I give
them the TMS number and they .turn it around and
show me on their map where it is.

Do other abstractors do the same thing?

I doh't know.

As part of your job, do law firms .actually do an
update report?

No. I used‘to do that. There is a gentleman
over there now that‘does5updates and records.
Most éﬁ them send them to him.

But you have done it before?

Yes.

And you know what the standards are to update and

~record; right?

Yes.

Does the Register of Deeds accept documents to
record that were not witnessed and notarized?

No; or they're not supposed to. They have in the
past but --

Going back to your work at Planning and Zoning.
You go to the desk, you give them a tax map
number?

Right.

800-567-8658

Veritext Corporate Services
973-410-4040
R.1014
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What information.do you get back from Planning

and Zoning?

‘'They show it to me on the screen, on the computer

screen, where my parcel is located, and inform me
that it's not lying within any special district

or special zoning or that kind of thing.

What other information besides zoning would they

~give you? For example, you mentioned a spoilage. - -.

area.

Yes.

That would be like maybe on the Intracoastal
Waterway spoilage area;‘right?

That'é correct.

You talked about' whether it's zoned, like

industrial or® something like that. Would you

report thaﬁ information to the lawyer?

Yes.

If it's a special tax district that has some kind -
of funky tax assessment, YOu repbrt that to the
attorney?

Yes.

What other information would the Planning and
Zoning people provide to you?

Well, you know, if we find something then theyl

determine if it's in a special zone,. if it's in a

800-567-8658

Veritext Corporate Services
973-410-4040

R.1015
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special tax di#trict, if it's in a-spoil, and
that's the information ﬁhey give me. Then I add
that on my report as Planning and Zoning says
lies within the spoilage area, that kind of
thing.

Tell me, in your éxperience, being a title

examiner for a very long time, how would a

condemnation action pop up in your title search?

First of all, do you know what a

condemnation action is?

Yes.

Explain to me what you believe a condemnation
action is?
For instance, with the Highway Department, if

they take eminent -domain or whatever, that kind

of thing.

How does that normally look? Where is that

found, Register of Deeds, Clerk of Court?

Well, there is é; the case is filed in the
clerk's office but the results of thét, you know,
we'd find that when we check the judgements
against the name.

And the judgement would be -- tell me how you
would find it? I mean, do yéu know what a

condemnation notice 1is?

800-567-8658

Veritext Corporate Services

973-410-4040

R.1016
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I'm not sure what you're asking me.

For example, the South Carolina Department of
Transportation files a condemnation notice in -
tender of payment. It also files a lis pendens,
it describes the property that they're taking,
usually with some funky DOT number of survey, map
station or‘something like that, perhaps a survey.
Have you seen those before?
Yes.

Is that what you understand to be a condemnation
actioné ,

Right;

And you normally find those in the Clerk of
Court's office when you run across a lis pendens
against an owner in the chain of title; correct?
Correct.

And then is there something subsequently filed in
the Registervof Deedé' office?

Yes. I don't know in every case but sometimeé

they do file.

Do they file the condemnation notice in tender of

‘payment in the Register of Deeds' office?

Right.
Is it called an annotated condemnation notice of

tender of payment, have you heard that term

800-567-8658

Veritext Corporate Services

973-410-4040

R.1017
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before?

I've heard it before. I'm not sure if that's
what it's referred to.

If a property has been condemned by a state

government, would it be by virtue of finding a

condemnation notice in the Clerk of Court's

office and/or the Register of Deeds?

MR. NEWBY: I'm going to object to the
form.
I don't know. I don't know.

Have you discovered condemnations through deeds

" filed in the Register of Deeds' office?

-You mean as-a reference to the condemnation?

Yes.

Yes.

As a reference to a prior condemnation?

Yes.

Bﬁt the condemnation-is not normally doné by
deed, it's done by some judiéial action; is ‘that
correct?

That's right. I'm not an éttorney but --

I understand. You were hired as an expert in
this case; correct?

I guess, vyes.

You were hired to provide an Affidavit in this

800-567-8658

Veritext Corporate Services
973-410-4040
R.1018
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case?

Yes.

And that's sitting right in front of you; right?
Yes.

Are you familiar with the prdpérty involved in
this case?

Sort of. I mean, I have seen a map with the road

It's tax map number 178-00-05-032 and it's 131.4
plus or minus acres. Today it's owned by Jericho
State Capital. Have you checked title to this‘
particular piece of propert??

No.

Have you been asked to check title to this piece

of property?

No.

Who hired you to be an expert in this case or do

‘whatever you have done in this case?

Mr. Newby.

How much time have you spent on this case.thus
far?

Maybe twé hours.

So you have billed Mr. Newby for two hours?
Not vyet.

How much do you charge per hour for your expert

800-567-8658

Veritext Corporate Services .
973-410-4040

R.1019
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fees?
It'é usually $200.
What did Mr. Newby ask you to do?
He asked me if I was aware of the official .map
the courty uses, andAI told him, Yes. And then
he wondered if I would be willing.to sign an

Affidavit that I was familiar with it, and I

said, Yes. And, so, I did that.

. Did you prepare this Affidavit?

No.

- MR. KOUTRAKOS: Let's get this marked
as an exhibit. Go ahead and mark that as Exhibit
No. 1.

(Thereupon, Exhibit No. 1

was marked)

The Affidavit, that's what you have in front of

" 'you right there?

Yes.
Ekhibit‘No. 1, did you prepare that Affidavit?
No.

Was a draft presented to you by Mr. Newby?

Yes.

Did you make any changes to the draft or did you

800-567-8658

* Veritext Corporate Services
973-410-4040
R.1020
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just sign the first draft?

I . didn't make any changes.

Did you do any independent research at the
Register of Deeds' office to assist you in
signing or to prepare you for signing the
Affidavit which is Exhibit No. 17?

No.

Were any documents provided to_you?. . I

No.
Was the Ordinance provided to you?
No.
Did you have a copy of it in your file somewhere?
No.
Did you review the Ordinance?
I did later.
After you signed the Affidavit?
Right.
Did you review any other ordinancés?.
Yes, the Ordinance and the amendment to it.
Are the opinions that you formed in this case
contained exclusively in Exhibit No. 17?
MR. NEWBY: Object to the form.
I'm not sure.
Hévé you formed ény opinions or have you been

asked to form any opinions other than what's in-

800-567-8658

Veritext Corporate Services
973-410-4040

R.1021
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Page 32
Exhibit No. 1?
No.
Has anybody asked you to do any more work that
has not been completed?
No.
Did Mr. Newby ask you whether you knew if that
particular ordinance, Ordinance 88-202, was filed
with the Register of Deeds' office?
Did he ask.me if it was filed?
Yes.
Before I signed the Affidavit?
I mean --
Wait, I'm not sure --

Did you have a conversation with Mr. Newby prior

to signing Exhibit No. 1°?

Yes.

Tell me the substance of that conversation?

I just -- he wanted to know if I was familiar
with the official map of Horry County that- the
county uses. And I told him, Yes. And he said,
Do you check that map? &And I said, Yes. And he
said, Would you be willing to sign an affidavit
saying that you know of the map? And I said,
Yes.

Tell me what the official map of Horry County is?

800-567-8658

Veritext Corporate Services
: 973-410-4040
R.1022
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It's the map that the County Council has adopted
as their official map.

What is the index mép?

The index map was an amendment to the official
map. And it's 2198;_Page 92.

Is thatva different --

It's an amendment to the official Ordinance.

- Let me.ask you this. _If you're checking .title to

the property that's involved in this case right
now, it's owned by Jericho State Capital,vand you
run thevchain back, would you run across this
Ordinance in a search in»thesRégister of Deeds'
office?

I might not run across it there but it would be
picked up in Planning and Zoning.

Have you checked, in this particular case, to see
whether ahything would be picked up at the
Planning and Zoning Department?

No.

Your opinions in your Affidavit are not based on

anything you suspect the Planning and Zoning

Department would have told you had you done a
title examination of this particular tract;
correct?

Say that one more time, pléase.

800-567-8658

Veritext Corporate Services
973-410-4040

R.1023
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The opinions in your Affidavit are not based on a
title search that you have done; correct?

That's correct.

They're not based on an assumption that had yéu
done a title search and you went to the Planning
and Zoning Department and the Planning and Zoning
Department would have informed you of Ordinange
88-202; correct?

That's correct.

Your knowledge of 88-202 is something that you

- had independent-knowledge of; correct?

That's correct.

If you wefe doing a tiﬁle examination oﬁ the
propefty involved in this case, would you agree
with me that you wéula nét'pick up Ordinance

88-202 in the chain of title?

‘That's right.

Would you agree with me that if a document is
filed with the Register of Deeds' office, no one
is going to find it unless it's indexed
appropriately; correct?

MR. NEWBY: Objection to form.

" That's a legal opinion.

It's not a legal opinion. If I file a piece of

paper and it says, you know, if I file a piece of
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paper and it says Jim Koutrakos conveys to David
Turner X property and it's recorded with the
Register of Deedé but it's not indexed, so it's
not indexed against David Turner, it!$ not
indexed against Jim Koutrakos, someone checking
title is not going to be able to find it because

it's not indexed; correct?

But theése are indexed. = .. _ _

I didn't ask you that.
In that case, no.

Tell me what's indexed?

‘The ordinances.

How is the ordinance indexed?

Out of Horry County and into Horry County.

So when you do a title search, if Horry County is
not. in the chain of title to a specific piece of
property, you're not going to find ‘it; correct?
That's correct. -

So you wouldn't chéck Horry County in every title
examination, would you? | |
No, with the exception of the Planning and
Zoning.

So, would you agree with me then, if you were
chécking‘title to this piece of property in the

grantor or granteé indices or any other indices,

800-567-8658
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1 . you would not run across Ordinance 88-202; is
2 fhat correct?
3 A. That's correct.
4 Q. If you were doihg a title examination on this
5 piece of property, you would agree with me that
6 | you would not run across 88-202 in the Register
7 Qf Deeds' office; correct?
:8 A. Right.
9 Q. You wouldn't run across it. in the'Clerk of
'10 Court's office; correct?
11 A. No.
12 Q. You wouldn't rﬁn across it in the tax assessor's
13 - office; correct?
14 A.  No..
15 | . . 0. Then the question becomes whether the work that
16 ‘ you  say that you would do by going to the
17 : Elanning and ZoningVDepartmént, you do not know,
.18 - had you done a title examination'of this piebé of
19 property, whether the county would have provided
20 | ' you with this information, with 88-202; correct?
21 A. I'm not following you.
22 Q. Can you tell me today whether, if you had done a
23 title examination in 2005, 2006, 2007, can you
24 tell me today whether you would have repdrted
25 Ordinance 88-202 to the attorney who would have

Veritext Corporate Services
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1 asked you to do this work?
2 A. Not unless some portion of it may have béen
3 ' conveyed to the county andbthen I would have to
4 check the county and the chain of title. But no
5 v otherwise.
6 Q. -Otherwise you would have never reported it?
7 A. No.- )
s| . _ MR NEWBY: Jim, can you hold that
9 thought~for one second and let me go and answer a
210 ' question for somebody?
11 . MR. KOUTRAKOS: Not a problem. Go
12 | ahead.
13 ’ A . ) - - - = -
14 (Thereupon, at-11:15 a.m., a
915 ) ‘. seven-minute recess was had)
16 : - - - - -
17 | -BY MR. KOUTRAKOS;
18 Q. If you look at Exhibit No. 1, your Affidavit,
19 paragraph number 7, "I have éeen the Horry County
20 ‘ Ordinance 88-202 filed in the Register of Deeds'
21 - record of Horry County on July 9, 2002 in Deed
22 ’ Bon 2497 at page 986;"
23 Do you see .that?’
24 A. A Yes.
- 25 Q. Is that something you had seen in your practice

Veritext Corporate Services
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prior to being contacted by Mr. Newby?
Correct.

When did you first become familiar with this
document filed in July of 20027

I was doing a title examination on a piece of

- property and part of it was conveyed to the

coﬁnty as a strip, I guess, along the roadway or
something like that. So that brought Horry
County into the chain of title. So when I was
running the county, I ran across one of these
Ordinances. -

What year did that take place?.

I don't know. Some years ago; I'm not sure.
Within the past ten years?

Maybe a little longer.

And you ran across a bunch 6f documents,
unindexed documents filed by Horry County,
indexed only against Horry County; correct?
That's correct.

And that would include 88-202 ahd a bunch of
other ordinances; correct?

That's correct.

You ran across that by happenstance by finding a
conveyahce to Horry County; correct?

That's right, in the chain I was working on.

800-567-8658
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But for that one particular transaction, would

you have known of 88-202?

I knew the ordinances were filed. I might not

have known about that particular one.
When you check title in Horry County, do you

report the ordinances on record in each and every

one of your title reports?

If they pertain to the property we are talking- -
about. |

How would you know whether they pertain to the
property we are talking about?

The ordinance pertains to real estate and it sets

out the real estate in the ordinénce.

It specifically describes the real estate?

Yes, or unless it says all real property.

Do ‘you check the. ordinances, these unindexed

ordinances for each and every title ‘examination

that you do?

'MR. NEWBY: I'm going to object to the
form.
You can answer.
I check it through the Planning and Zoning, vyes.
If Planning and Zoning refers yoﬁ to the
ordinance, you don't report it; correct?

If it falls within the bounds of the ordinance
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pertaining to that broperty, ves, I would I
report it.

So when you report an ordinance, it's not through
your search in Register of Deeds, it's your
independent search through Planning and Zoning;
correct?

Correct. Unless the county is in the chain of
title.

Unless the county is in the chain of titlé?

Right.

(Thereupon, Exhibit No. 2
| was marked)

I'm showing you what's beenvmarked as Exhibit No.
2 (handing). This is directiy from your fiie.
Remeﬁber I subpoenaed your file a year or so ago?
Okay.
Do you remember that?
Yes.
So this came directly from your file. Can you
show me on Exhibit No. 2, well, Exhibit No. 2 is
88-202, Ordinance 88-2027
Yes, it looks like 1it.

And that's the Ordinance referenced in paragraph
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number 7 in your Affidavit, Exhibit No. 1;
correct?

Yes.

Can you show me on Exhibit No. 2 where the
property that's involved in this case is located?
I mean, I didn't do the.title examination on this

property so I don't really know.

_Are there any tax map numbers -listed on this? _On ..~

the attachments. And I'm referring td the
attachments to Exhibit No. 2, the maps that are
attached.

Yes, that's what I'm looking at. I don't see any
attachment . o

Let's look at the third page. Well, first of

all, let's go to the second page of the exhibit.

. Do you see where it is -- is it notarized at all?

Yes.

Where is it hotariZed?
No, I see that it isn't.
Is it witnessed?

No.

‘Going to the third page of Exhibit No. 2, it's a

map of something. Can you tell me where this

property is located?

"There again, I haven't done any research on the
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I'm just asking if you are lodking at 88-202, can
you discern from looking at Exhibit No.-2, what
properties are affected by 88-202 by looking at
the mabs attached to it?.

Yeah. I mean, there are definite parcelé shown
on the maps. |

Well, let's look at the third page. How woﬁld

you go about finding which property is affected

"here, would you look for a TMS number?

I would think it wouid be the shaded area. There
again, I haven't studied this because I didn't>do
the-title'examination.
You caﬁ't tell me by looking at this today what
specific property is affected by 88;202; Exhibit
No. 27 |

MR. NEWBY: Object tp'form.
You can tell where some of the parcels are but
not, I don't know where all of them are. I can't-
do everything.
From looking at 88-202, Ordinance 88-202, Exhibit
No. 2, can you give merne specific tax number

that is affected by Ordinance 88-202°?

No.

Can you give me the name of any owners who were
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affected by 88-202, Exhibit No. 27?

There is a Socastee Recreation Center listed.
Does-it say the Socastee Recreation Center is the
owner?

It's just shown on the map. That's all.

You can not find the name of an owner affected'on
Exhibit No. 2, Ordinance 88-202; correct?

No, other than the Socastee Recreation Center. _ _
And we don't know if that's the name of the

owner, that might be what it's called; correct?
.Correct.

Have you checked to see how this document, I

think we talked;about this but I want to be
specific, as to Exhibit No.'2, Ordinance 88-202,

how this document_is indexedlin the grantor and
grantée indices?

Under Horry County.

So the gfantor would be Horry County?

'Right . Maybe Horry County by politic. It may be
Horry County Council, that kind of thing, but

it's Horry County. '

Have you been on that wonderful web page called

thé Horry County ROD web page?

Yes.

They don't let:you pull the occupants, do they?

800-567-8658
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Yes, if you have an account there.

You have an account there?

Yeah.

Good bless you. 50 cents a page to view it; is
that right? |

You could view it with the bars on it, the black

‘bars, and you could kind of get an idea whether

you want to pay for it or not.

Let me show you -- I may or may not make this an
exhibit. Are you familiar With(this.piece of
paper that I'mvshowing you (handihg)?

MR. NEWBY: Did you say this is or is

not an exhibit?

MR. KOUTRAKOS: If he's familiar with
it, 'I'm going to make.it an exhibit.
Tﬁis is probably --
Let me point’ out I.dén't ha&e the subscription
you have. This is what's available to public
nonpaying members.

I think this is as a result of if you find it on

the index and you double click it, it opens up to

this window.
From looking at this, does it appear that it's
indexed as grantor, Horry County Council?

‘ Let me back up. You see where it says

800-567-8658
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Book 2497 on Page 9867?

Yes.

That is Exhibit No. 2; correct?

That's correct.

And you see it's indexed in it looks like the
Deed Book;  -right?

Yes.

And then it says_the record date,: July. 9, 2002,
which is consistent with Exhibit No. 27

Right.

And then the book and page; correct?

Right.

And it says, Memo: Ordinance 88-02. Perhaps it

should say 202.

- 202 1is what it should say, yeah.

- Then it says grantor and grantee. Do you see

that?

Yes.

By looking at this, if it was indexed any other
way besides Horry County Council, it would most
likely mention it on this printout; correct?
Yes.

As far as you know, it's only indexed under the
grantor/grantee indices as Horry County Council?

Right, it doesn't say anything else there..
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MR. KOUTRAKOS: Let's make this Exhibit

(Thereupon, Exhibiﬁ No. 3
was marked)

Going back to Exhibit No. 2, the Ordinanée.' Are
we looking at the same thing'here? Right here.
E#hibit No. 2.. It's the same thing, isn't it?
Yeah.
Exhibit No. 2, 1s that a condemnation notice?
No. There again, you're calling for a legal
opinion.
But if you reported it, if one of Y§ur attorneys
asked you to do a report and you ran ééross this
somehow, would you repdrt it as a condemnation or
would you repoft it on your section called dther,
you need to take a look at this, which one would
you report it under?.
Under the "other."
You need to take a look at it?
Right.
If it was a condemnation action, there would have
been a transfer of title at some point in time;

correct?
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That's correct.

And perhaps your end result would have said
property -- either the condemnation action would
have been in the chain of title; correct?

Yes.

Or if there was a condemnation égainst the

current owner, you would say owner of property:

X - ' B _ _ S

MR. NEWBY: Objection.
MR. KOUTRAKOS: I'm not done asking the

question.

"X, plus South Carolina. Department of

" Transportation, whoever condemned it;.correct?

"MR. NEWBY: Objéction to the form of
the question.
Correct.
Paragraph 8 of your Affidavit, which is Exhibit
No. 1, where you say, quote, "I haVe examined the
index map of the official map in the past in my
role as a titie examiner and am aware that it
provides notice of the specific location of
roadway acquisitions for current and future|
roadway‘improvements within Horry County,"

period, close guote.

Do you see that?
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Yes.

The map shows where the road is going to be;
correct, attached to the Ordinance?

Yes.

But you can't tell from the map who is affeéted
by it, the map to Exhibit No. 2°?

Yes, because it's in bad condition.

Even if it was in good condition, you don't see
any --

You don't see TMS numbers.

And just generally speaking, this might be common

sense, ‘but normally if you see a map and you see

.the intersection of Main Street and Elm Street,
- you kind of can figure it out; right?

"That's right.

Because Main Street is there and Elm Street ié
there and you can find it; right?

Right.

But I was just thinking while I was asking you
the question, if Main Street is not there yet,
it's kind of difficult to tell‘where the property
is; right?

Well, on the official map it's dotted in, any
proposed roadway and things like that.

I saw some intersections there.
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Right.
But I couldn't .tell, it's hard to tell where
exactly the road is going to be on the
intersection, would you agree with me?
Yes.
Paragraph number 9 you were just basically
restating what's in the Ordinance; is that right?
That's right. _ _ . O .
Paragraph number 10, the first part of the
sentence says, "The Ordinance recorded in the
real estate records, aﬁd thé index map of the
official map are parts of the ?ubliC»recordsAof
Horry County, South Carolina.and are'freely
accessible by both the general public and.title
examiners." Did I read that‘correctly? |
That's right.
It's recorded in the Register of Deeds but it can
only be found if you really know about it;
correct? |

MR. NEWBY: Object to the form.
Let me backvup a little bit. When you éay,
"partsAof the public records of Horry'County,"
what are you referring to?
They're included in the public records.

Where?

I
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In the Register of Deeds.

Are you referring to anything else other than the
Register of Deeds?

In the deed index. No.

This document/ a title examiner would not find it
unless Ordinance 88-202, a title examiner would

not find it unless Horry County Council was in

* the chain of title; correct? .

OrAthey‘went to Planning and Zoning and they‘
asked for the M&M and they ﬁotified yoﬁ of it.
With respect to the Register of Deeds, you
couldp't find it unless Hérry County Council is
in'the chain of title; correct?

Tﬁat‘s correct.

So when you say it's freely accessible by the
general.public and'title examiners, it's freely
accessible ‘if insofar as you could plug in 88-202
in a computer and yoﬁ could pull it up and you
could read it; correct?

No, you can't pull it up that way.

Deed and Book page?

Right.

You pull up the Deed and Book page?

Right.

And you pop it up?
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A. Right.

Q. So if you had that and you had independent
knowledge before you went to.the courthouse to
the Register of Deeds' office, you could freely
access it and pull it up; correct?

A. "Right.’

Q. Otherwise, if you didn't know about it and Horry

- County Council is not.in your .chain of title; . -

you're not going to run across it; correct?
A. Right. But if you knew about: it, you could come

and check the indices under Horry County Council.

Q. And you knew about it; right?

A. Right.

Q. . What did you do to prepare for todéy‘s
'deposition?

A. I just looked at the 107-98 Ordinance .and 153-99.

Q. Let's mark 153-99 as the next exhibit which'wouldv

be 4, I believe. Again, this came from your

file.
(Thereupon, Exhibit No. 4
was marked)
Q. This is Ordinance 153-99. You referred to it
once or twice in this deposition. Tell me what

Veritext Corporate Services
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that is?

It's providing for the adoption of an official
map for the unincorporated sectiQns of Horry
County.

I subpoenaed youf file and you gave me YOur
Affidavit, you gave me 88-202, and you gave me

153-99. How did those get in your file, did you

"go .and copy them at the Register of Deeds'

-office?

That's not in my Affidavit, is it?

~It's not referenced in your Affidavit but it was

part of the. documents that you produced to me

when I subpoenaed your file.

No, I didn't.

Did somebody provide them to you?

I don't know. Fred may have had his title

‘examiner copy them and send them to me, I'm not

sure.

~But you didn't pull these docﬁments up

independently from the Register of Deeds' office?

I looked at them again this morning before I came

-over.

But you didn't go to the Register of Deeds'
office and pull them yourself?

Yes. I mean, I looked at them from there, at the

800-567-8658
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Register of Deeds.

You were at the Register of Deeds and you pulled

them up and read them?

Yes.

Okay. Were you familiar with 153-99 before being

contacted by Mr. Newby's office, Exhibit No. 4°?

No.

The next thing is, this should be the last of my .

exhibits, Exhibit No. 5. This is the last

document that was contained in your file.
(Thereupon, Exhibit No. 5

was marked)

Exhibit No. 5 is Ordinance 107-98. Were you
familiar with Ordinance number 107-98 before
being contacted by Mr. Newby's office?

This is the one for the official map.- Yes, T
knew about that.

You're familiar with 107-98 but you weren't
familiar with .153-997?

I don't know.

Do you have a file in your office called Horry
County Ordinances?

I have a --
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Or the official map in your office?
No. No.
I'm juét trying to find out how thesé three
ordinances, 4, 5 and 2, Exhibit No. 2; is that
right? Hold on a second.

MR. NEWBY: You did make this Exhibit
No. 57

MR. KOUTRAKOS: Yes, that's 5. 107-98
is 5. Did. I give you 153-99°?

MR;.NEWBY: 153—99 is 4.

MR. KOUTRAKOS: Did I give you a copy

of that?
MR; ﬁEWBY: Yes.
MR. KOUTRAKOS: Okay, that's 4.
MR. NEWBY: 3 was this thing
(indicating)} .
KOUTRAKOS :

This is somethingAelse that .was in your file.
It's confusing to me. It doesn't make any sense,
but let's make this Exhibit No. 61

Just so you know, number 6 appears to be
the same exact thing as number 4, as far as I can

tell, but different Book and Page number.

(Thereupon, Exhibit No. 6

800-567-8658

Veritext Corporate Services

973-410-4040

R.1044




«10

11

12

13

. 14

“15

16

17

18

19

20

21

22

23

24

25

BY MR.

Page 55

was marked)

MR. KOUTRAKOS: Exhibit No. 6 and
Exhibit No. 4 appear to be the same thing.
Exhibit number 4 was recorded Qctober 7, 1999,
ahd it looks like -- let me back up.

Exhibit No. 4 was recorded October 7, 1999.
Exhibit No. 4 is Ordinance.153-99. . E#hibit No. 6
is also 153-99. Exhibit No. 6 1looks like it Qas
recorded October 14, 1999.

MR. NEWBY: I see‘the,difference.‘
MR. KOUTRAKOS: What's thé difference?
MR. NEWBY: Exhibit No. 4, wﬁich was
apparently recorded first, does not have James
Frazier's signature and the other one does.
Exhibit No. 6 has James Frazier's signature.
MR. KOUTRAKOS: Okay, I see that.
Maybe that's why it was rérecorded. Okay.
KOUTRAKOS:
2, 4, 5 and 6 are ordinances in your file. The
question is, did you have copies of those
ordinances in your office or were they provided
to you by Mr. Newby? /
No, neither.

I subpoenaed your file and you gave me these. I
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You did when Mr. Newby gave it to you, which

would have been the file I subpoenaed from you,

. Say that again.

+ Page 56

didn't have them independently.

Yeah.

Well, I had Exhibit No. 2 indépendently but Mr.
Newby provided it to me when he sued my client.
But other than that, how did those documents come
to be in your file?

I guess through Mr. Newby's office.

So you did not have a file in your office
containing these ordinances?:

No.

if that makes any sense?

I asked you if these ordinances were in a file |
that you had in your office?

No.

But they are because they went into this file
that I subpoénaed; right?

Okay.

Is that right?

Yes.

And they came from Mr. Newby's office; correct?
I assume.

Is that right?
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I assume.

You don't have any specific recollecfion of
having any file or any of these ordinances laying
around in your office?

No.

This morning you said you went to the Register of

Deeds' office?

.~ (Witness nods head.) o

Did you do anything other than just pull the

ordinances to review them again?

"That's all.

Do you even know the identity of the property
that's involved in this‘cése?

Noi |

Do»ydu even know where it's located?

No.

When you say: --

I mean, I have got an idea.

The index map of the official map, there is a
little confusion on my part.

Mine too. That's the County Council's wording.
Index map doésn't mean, and you're an abstractor
and I have been to the courthouse and I've
learned, I don't have as much training clearly as

you have but I can check titles. But the first
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thing that comes to my mind is index.

ﬁight.

There is some index that you could look at. As
far as you know, the index map doesn't contain an
index; correct?

That's correct.

As far as you'know,'all the ordinances that are
exhibits today, T believe it's‘2, 4, 5 and 6,
they}re indexed .in the same manner, Horry County
Council as grantor, Horry County:Council as
Grantee?

Correct. Or one or the other, Horry County

. Politic, I'm not sure.

Some entity that begins with Horry County?

Correct.

Your job as the abstractor is to find documents

that are relevant and give it to somébody ﬁo
interpret; correct?

Right.

You're not an attorney; correct?

Corrécﬁ.

Do you have any legal training other than being
an abstractor which some people might call legal
training?

No.

800-567-8658
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Q. From your training, you know that a deed changes

title; correct?

A. Yes.

Q. A mortgage encﬁmbers title?

A. Right.

Q. A judgement encumbers title, it's a lien on the

title; right?
A. Yes. .. - - - Coe .
Q.  Although you have no legal training, those'thingé
you need to know in order to do your job as an
| abstractor; correct? |
CA. Correct.
Q. .- Exhibit-No. 2, which is Ordinance 88;202, does

i ' ‘that transfer title?

A.. No.

Q. Exhibit No. 2, that's Ordinance 88-202, right?
A. I think it is, yes.

Q. Let me take a break and I think I'm done.

(Thereupon, at 11:50 a.m., a

sixteen-minute recess was had)

BY MR. KOUTRAKOS:
Q. Mr. Turner, I just want to clarify two things.

When you go to the Planning.-and Zoning Department

Veritext Corporate Services _
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and you give them the information regarding the
parcel, do they give you a document back or is it
all verbal?

No, it's verbal. I thought about ﬁhat I might
need to do that.

But it's just verbal?

Yes, it is verbal.

So you write notes down?

Right.

Going back to the property inﬁqlved in this case'
which you doh't knowAmuch about, ié it fair to - -
say but fof anything the Planning and -Zoning
Department giveS'you,_unléss‘Horry County was in
the chain of title, you Qould not run across any
of the ordinanées that are ekhibits-in your

deposition today; correct?

‘That's correct.

‘That's all the questions I have.

EXAMINATIdN
NEWBY :
I'm going té try to be brief but I do have a few
gquestions, David.
If I heard you right,-?du started doing
title work in Horry County in 19627

That's correct.

800-567-8658
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So that would be 52 years now?

Yes.

And you have done that continuously for 52 years?
Yes.

Has there‘ever been a period of time, a year or.
more, where you had other 5obs or did something

otler than title examinations in Horry County?

" In the summer I worked in the amusement park for

seven years as night. That was after 5:00.

That was when you were in high school'and beyond?
Yes. |

How about after those seven years?

No, that's all I did.

Now, when you do a title exam, do.you look at

'plats and surveys?

Yes.
Do you have a general knowledge Qf how other

title examiners in Horry County do their work?

T mean, I don't know. I don't check with them.

Let me ask you this. Is it common for title'
e#aminers other than yourself to check maps and
plats?

Yes.

Would that be a normal part of a title exam?

I would think, ves.

800-567-8658
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And when you check a piece of property that you
are doing a title exam on, and you have looked at
the maps and plats, dé you then know where it is?
Yes, pretty much.

If you're doing a title exam that was én the
Intracoast%l Waterway, would that fact come to
your knowleage'as you did the title exam?

The fact being?

That it was adjacent to the Waterway.

Yes.

It would be hard to miss that fact, would it not?

Yes.

Look at Exhibit 2, which is the Ordinance 88-202
or 02, depending on which document you look at.
Okay. |

And look at the maps. I'm going to refer you to,
welll you could barely read it, but it's sheet
10. There is a little thing at the bottom right
of each one that has a sheet numbér. It's
actually 11, it looké like, now that I sée the
one that's after it is 12. Yeah, sheet 11.
Okay.

If you will hold that and look at it so that the
writiﬁg at the bottom is correct, so that it's

right side up. You see that big dark area in the

800-567-8658
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middle?

Yes.

Now, I want you to turn it up so that what is at
the right-hand side is at the top.

Okay.

And look to the left at this little swath that
runs right through the middle and see if you
could read those words right there.  What does it
say?

Intracoastal Waterway. ,

So anybody looking at this Ordinaﬁce and this set
of maps would see that this. roadway, one way or
the other, crosses the Intracoastal Waterway at
that locatioh, would that be accurate?

Yes.

If you were checking property that waé at this
location on the Intracoastal Waterway, would that
be relevant?

Yes.

Would you report that if you fognd that?

Yes. |

While it doesn't have all the street names and,
of course, you could barely read this thing
anyway, you can read Intracoastal Waterway even

on this crummy copy; is that right?

800-567-8658
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Yes.

Is there any question in your mind where
Ordinance 88-202 was recorded?

No. |

Is there a stamp on the front upper right—hahd
corner of the first page of that exhibit?

Yes.

What's the date of the recording, if you could
read 1it?

It's July 9th two thousand, I don't know if
that's two. |

I believe it .is.

I think it's 2002.

What date was it signéd on the second page?
July 2, 2002.

That stamp has three 1etteré at the bottom. It
says RMC; is that correct?

Yes.

What does that mean?

It means Register Mesne ConveYanqe.

What is that office called now? -

Register of 'Deeds.

Was it in fact the Register of Deeds then but
just under a different name?

Yes.

800-567-8658

Veritext Corporate Services

973-410-4040

R.1054




.1'.2;.1 O

11

12

13

14 | =
15

16

17

18

19

20

21

22

23

24

25

. » 0O 2 O ¥ 0O >

o » o p O P

Page 65

Were things other than deeds recbrdéd in the
Register of Deeds' office?
Yes.
Are leases recorded there?
Yes.
Are easements recorded there?
Yes.
Are memorandum of leases recorded there?
Yes.
So things other than deeds can be found in the
Register of Deeds?
Correct.
Are County Council ordinancés fecordéd»thére?
Yes. |
And; in fact, does it appear that this one was?
Yes. |
is there any qUestidn in yodr mind that thé
documents recorded in the Register of Deedé are
part of the public record?

MR. KOUTRAKOS: Object to the form.
Yqu can answer that.
No, there is no -- I agree it is.
On the side of this Exhibit 2 you will see Deed
and then there are some numbers. What does all

that mean?

800-567-8658
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Deed Book and Page where the document is recorded
in the Register of Deeds.

What is the Deed Book that this is recorded?
2497,

Are the Deed Books part éf the public record?
Yes. |

To your knowledge, has anybody in the public ever

* been denied access to a.Deed Book if they ask for

it?

No.

Are yéu familiar with the state law that's
referenced in the first Whereas claUse.of
Exhibit 2, the statevlaw that authorizes the

'

filing of an official map?

_ Not really.

But it doés say. that this is pursuant to.that; is
that righﬁ?

That's correct.

And whatever that state law says would be
relevant, in your Qpinion, or would it not be
relevant?

Yes.

Yes, it would be?

Yes.

Now, there were questions asked of your Affidavit

800-567-8658
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that was Exhibit 1. Have you reread your
Affidavit in preparation for this deposition?‘
Yes.

You have now been asked to look at certain
sections of this Affidavit dufing your deposition
today; is that right?

Yes.

Is there anything that's in your Affidavit,

‘Plaintiff's Exhibit 1, that today, upon

reflection and. upon examination, that you woﬁld
say was untruthful when you signed it?

No.

Is thére anything that you think is untrue today?
No.

I believe-you testified that you go to Planning
and Zoning and check with maps and see whaﬁ‘they
have on record?

Yes.

Where is the mapping office in Horry County, what
office is it a division of?

You're referring to the.Planning and Zoning that
I check with?

No, not Planning and Zoniné. Is there another
mapping office?

Yes, the tax assessor's office.- The mapping

800-567-8658
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department.
Can you look up mapping questions at the
assessor's office?

Yes, with assistance. They won't let you go back

-there and actually look at the book.

But if you ask them, they will help you?:

Yes.

If you as a title examiner or me as a member of
thé‘public aéké to.- see a map of a ;ertain ™S
number, in your exﬁerience, would the people at-
the assessor's offiqe take you back and look up

the map?

Yes.

Would they make you copies of the map if you ask
for itz

Yes.

Let me show you this document (handing). What
does that appear to you to be?

It looks like an aerial photo.

of what?

Of a piece of property along the Waterway.
What title does it have at the top of the
document? |

Carolina Bays Parkway Right-Of-Way Map.

The roadway that we have been discussing today-

800-567-8658
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that this lawsuit relates to, do you know what
name that road has?

I'm not familiar with the property. I ﬁean, if
you're saying this is it then I guess they're
talking about the right-of-way map. This would

be it, the Carolina Bays Right-Of-Way.

‘I'll represent to you that that aerial photo that

you just identified, the area in green is.the
property we afe talking about.
Okay.

MR. NEWBY: I'm going to go ahead and
mark that even though I only have a black and
white copy. I'm going to make that as an

exhibit.

(Thereupon, Exhibit No. 7

.was‘ﬁarked)

MR. NEWBY: 'The reporter has just
marked this color aerial photo as Exhibit No. 7
for this deposition. And by agreement of counsel
I'm going to make another photocopy of this and
substitute the copy for the original in the
deposition record.

Jim, is that okay?

800-567-8658
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MR. KOUTRAKOS: Yes, sir.

BY MR. NEWBY:

Q.

You mentioned spoilage as it pertaining té the
'Intracoastal Waterway. Why is that important?
What is spoilage?

That's the dumping of conglomerate that they dig
out in the Intracoéstal Waterway onto the
property if it's in the spoil area.

Is that property that's in the-spoil area
genefally privately owned?

Yeé.

It's not within the boundaries of the Waterway
itself, is it?

No.

If>you were checking property that is adjacent to
the Intracoastal Waterway, are you familiar with
the fact that spoilage areas may become an issue?
Yes.

Would you say that title examiners doing work
regularly in Horry County are familiar with that
facte?

Yes.

Are you familiar with whether or not title
examiners in Horry County generally would be

checking for spoilage easements on property

800-567-8658
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adjacent to the waterway?
Yes.
Would that generally take them to the'mapping
office?

MR. KOUTRAKOS: Object to-form.
You can answer.
Yes..
There was a question asked of whether Ordinance
88-202, which is now Exhibit 2 of this
deposition, was notarized. Whether it was
notarized or wasn't notarized, is it still in
Deed BookA2497 on Page 9867?
Yes. |
What's the typical time frame during which title
examiners are asked to check title?
You mean how long does it take normaliy?
No, how far back in the chain do you go?
I think mostly 40 years. And then the attorneys
tell us that if ﬁhey have to get title insurance,
they get 60 vyears.
Now that you and I have lived more than 60 years,
it doesn't seem so long ago, but that would take
us back to the 1950s; is that correct?
That's right.

When was the Waterway built?

800-567-8658
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1931.

And is that approximately when the spoilage

easement came into effect?

Yes.

So when it comes .to matters of that nature, would
it be common to go back beyond the 50 years to
check on something that was actually createa in
the 1930s, in his case spoilage easements?

Yes, if need . be.

Unless you've checked the U.S. Government,‘United
States of America,'or‘you_happen to know who
oWned,the iand in the 1930s, would a titlev

examiner necessarily find the spoilage easement

in the chain of title in a 40- or 60-year search?

BY MR.

t

. \
MR. KOUTRAKOS: Object to form.

Indexed by name, let me add that to the guestion.

Would it be indexed by name in a 40- or 60-year
search?

Yes. That might be further back than 60 years.

So, no, you wouldn't find it if you.only did 60.

MR. NEWBY: No further questions.
REEXAMINATION
KOUTRAKOS :
Mr. Turner, Exhibit No. 7, is there a date on

that exhibit?
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It looks like December 2, 2011.

If you were doing a title search in 2007, can you
tell me, do you have a belief as to whether you
would find a document created in 2011;‘whether
you would find it in your title search?

Ask that again, please.

If you were checking a title in 2007 to this
particular piéce of propefty as shown in Exhibit
No. 7, can you tell me today whether you would
have run across, in your examination, this
document, Exhibit No. 7, which appears to be
dated December 2, 20117

No, if I did the title examination in '07.

“You wouldn't find it?

No.

You were asked about memorandum of leéses and
easements and other things that are recorded in
the Register of Deeds by Mr. Newby. -

Correct.

A memorandum of lease would be indexed under the
name of the lessor and lessee; correct?

Yes.

An easement would be indexed similar to a deed

‘and they would have a grantor and a grantee;:

correct?

800-567-8658
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Page 74
Thét's right.
And whatever other documents he asked you about,
I can't remember, but all those documents would .
be iﬁdexed in fhe name of somebody? .
Yes.
Not the name, like we have the Ordinances under
only Horry County Council; correct?
That's corrécta
Do you check the 911 recofds for a particular
piecé of property?
No.
Do you check to see what kind of fire district
it's in?
NOt‘to‘stateAthe kind of fire distract it's in to

report that to the attorney, but that's checked

-when I .go to the Planning ‘and Zoning and have

them to check on the official map if there is any
special fire district or something that's pending
or that just came up.

Are you responsible for checking in federal court
records?

No.

Why not?

Because it's not here and accessible to us.

Is a federal court record a public record?

800-567-8658
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I don't know.

" Do you have any reason to believe that a federal

court record is not a public record?

I don't know.

. Do you check with the South Carolina Department

of Transportatioﬁ records in Columbia when.doing
a title examination?

Not unless I run across a document that relates
to them.

When you check on a specific piece of proﬁerty
and you see it's bordered by a public highway; do

you check, as a matter of course, the records at

‘the South Carolina Department of Transportation?
‘Usually I find, back in the chain, a conveyance

.. to the HighWay Department for that right-of-way

area. But, if I don't, then I could check with
the Highway Department.
But do you, as a matter of course, believe you're

responsible for checking the records in Columbia?

'On a regular basis, no.

Not on a regular basis. As a title abstractor,
do you think your duties extend to check the

SCDOT records in Columbia?

‘No.

Do you think your duties as title examiner, your

800-567-8658
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duties also include checking federal court
records?

No, we don't have access.

As part of your duties as a title éxaminer, do

you provide zoning certifications to attorneys?
I don't certify anything.

You certify the accufacy 6f your title search;

correct?

Ivcertify the accuracy.

. But you don't certify any zoning information you

give, do you?

No.

Don't attorneys actually obtain separately zoning

-letters?

I would think so;

Do you know what a zéning letter is?‘

Yes.

That's the attorney's responsibility; correct?:
Right .

That's not your responsibility as an abstractor?
No.

You were asked numerous times whether Exhibit 2

is recorded in the Register of Deeds. You said

'in your Affidavit it's recorded in Deed Book 2497

on Page 986. The question I have for you is, you
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have already testified that it was not indexed in
any other way except against Horry County;
correct?
That's correct.
That's all the qﬁestions I ha§e.

MR. NEWBY: Nothing further.

THE COURT REPORTER: Is everybody
ordering copies?

 .MR. NEWBY: Yeah, we'li take a copy.

MR. KOUTRAKOS: Yes, please.
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STATE OF SOUTH CAROLINA
CERTIFICATE

COUNTY OF HORRY

I, Rita Rodriguez, a Notary Pﬁblic for South
Carolina, do hereby certify that the within named
witness, DAVID C. TURNER, was by me first duly sworn to
testify the truth, the whole truth and nothing but the
truth in the cause aforesaid:

That the testimony then given was reduced by me

to stenotype in the presence of said witness,

‘subsequently_transcribed onto a computer under my

direction, and that the foregoing is a true and correct
transcript of the testimony so givén as aforesaid.

I do further certify that this deposition was
taken at the time and place as specified in the

foregoing caption, and that I am not a relative,

"counsel or attorney of either party, or otherwise

.interested in the outcome of this action.

IN WITNESS WHEREOF, I have hereunto set my hand.

and affixed my seal of office at Myrtle Beach, South

- Carolina this 25th day of July, 2014.

RITA RODRIGUEZ, Notary Public

for South Carolina.

My Commission expires October 4, 2015.
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that:

STATE OF SOUTH CAROLINA . ) . )
) AFFIDAVIT OF DAVID.C. TURNER

COUNTY OF HORRY )

Personally appeéxéd before me, David Carlisle Turner, who first being duly swom deposes and states

1. That ], Dﬁvid Carlisle Tuner, am a citizen and resident of Horry County, So;ith Carolina.

That I am the owner of a business engaged full time in performing real estate title
examinations in Hormry County, South Carolina.

)

3. That | have been exanumng rcal estate titles in Horry County, South Carolina for 49
years, having started that work in 1962 while still a student in High School.

4. Thatlam intimately familior with the public recdrds of Horry County, South Carolina as

they relate to real esiate titles.
5. That T amn familiar with the records recorded in the Horry County Register of Deeds.

6. That ! ag1 familiar with the Index Map for the Official Map, and the Official Map itself.

I 1 have seen the Horry County Ordinance 88-202 filed in the Register of Deeds’ records of

Horry County on July 9, 2002 in Deed Book 2497 at page 986, and the Index Map of the
Official Map which:is referred to in that Ordinance, which map depicts the approved location
of Highway 31 (Camlma Bays Parkway).

8. I have exantined the Index Map of the Official Map in the past in niy role as a title examiner

and am aware that it provides notice of the specific location of roadway acquisitions for
current and future roadway iniprovenients within Horry County.

9. - The Ordinance states that the purpose of its passage, and its recording in the records of
the Register of Deeds is to “allow(] the location of current and future roadway
improvenients 1o be identified ...” and further states that the amendment is needed

because the Index Map “ . . . does not include tlie property upon which the construction
of’the Carolina Bays Parkway from lllghway 501 to Highway 17 By-pass will occur. .
femphasis added]).

10. © The Ordinance recorded ju the real estate records, and the Index Map of the Official Map
are parts of the public records of Horry Counly, South Carolma and are freely accessible
by both the general public and title examiners.

R.1069
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11.  Theundersigned deponent being duly swom on oath does hereby state that the aforesaid
facts are true and correct to the best of his knawledge. . .

BY:
David Carlisle Turner
Sworn to before me this
Day.of December, 2011
/Notary Public for South Caroli
My Commission Expires 32 JI% (Seal)
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)  ORDINANCE NO. _a_sm_‘m T
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WHEREAS, the Homry Coumy Council estabfished an Index Map for the Official Mzp
(Ordinapce 153-99) which provides for the specific Tocation of cufrent and fistwre roadway
imiprovements within the county; and

WHEREAS. the cstablishment of such map allows the location of current and future
roadway improvements to be identified and provides oppoﬂmms for Horry County ox otfier
governmental ensities to purchese such properties prior to fsuance of building pemms or
grinting ol'monmg approvals as & means of mducmg wqmsmon cosls; and -

WHEREAS, the Index Mzp does niot !nchxd: thc pmpuiyupou which lbe conistruction of

jay. TBy-passwmmrmd

| WHEREAS, adding lhls;xopetlylodlelndl_:x , ﬁtcpubhcmtueitsmeent
g'df"re_s_ldéﬂsathomstsaswe]lasprowds
y limiting'd develo_pmmt i thepathofsuch

oppomlmbcs to leduce ﬁnure acquxsmon cost

hority | gmmed o lheHon’y Comlycouccﬂ
m_ﬂ_tiﬂﬂthchetsgraJthﬂto the County by the

'DEED
2497 0986

W

Addition of the right-of-way zdennﬁed s Allanahvc | for the proposed Carolina Bays Pnrkway
from Highiway 501 to Highway 17 By-pass as ; shown in the dgcunent entitted “Carolina Bays .
Parkway, Phase V FEIS Canceplual Roadway Plans”, dated May 1998 prepared by the LPA
Group of Columbia, South Carolina, altached hereto and incorporatéd hercin by reference.

Z) Severability: 1fa Section, Sub-section or part of this Ordinance shall be deeracd or found to
conffict with a provision of South Carolina Jaw, or other pre-cmpfive legal principle, thea that y )
Offfcial Map ASS2505- CBP (531 1 Hey 17 Bypass) \‘(

Hf of SbLf e'clebn Tdbo%f S
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-

Section, Sub-saction or pait of this Ordinance shall be decmed ineffective, but the remaining
paxts of this Ordinance shall remain in fut force and effect

Sj Conflict with Preceding Ordinances: If a Section, Sub-scction or provision of This

- Ondinance shafl coniflict with the provisions of a Section, Sub-section orpart of a preceding
Ordineiice of Hory County, then the preceding Sedxon, Sub-sectlon or pnrt shallbe decmed
tepa'led anid no longer in effecl.

. 4) Eﬂ‘ecﬁvé Date: Thiis or'dltianna shall beeomdcﬁ'ectiw: on third reading.

'AND IT ISSO ORDAINED, ENAC!’ED AND ORDERED

— l Da!.edth:s ZnL:dayof ‘July 42002,

Siscommnmc_nwa._znnz__ T

- * @m  gre—

THIRD READING: __July 2, 2002

Qidad e Addichon-CBF (501 o Hy 17 Bypam)

&
Hf of sbuf elcz!Dbn Tdboof s
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Horry County, South CaroEna-Monday, Jid 07, 2044; LAST CFN = 2014000074932 ¥4.3.0.0° -

‘Horry County does not provide Ir'ﬁagés"uf’Docume’nt.s to be viewed via the Internet-at
this'time. You must visit:the.public viewing srea located at 1301 Second Avenue,
Conway, sC. to view and prlnt dotuments.

| Document Typei. - {501) DEED BOOK - N '
CHARGE -

“Record Date : 24972002

Acknowiedgement .,..; ’ . o .

Dates wsiooz .
I Granton: HORRY.COUNTY. COUNCIL:

GRANTEE: - HORRY COUNTY COUNCIL

: %) . o _ o

3Book-Type: o} ) - "o

Book /- ?agc' - 2497} 986 ;

c of Pages: 16

LMEMO " ORDINANCE 88-02

httpi/fwwny.harrycounty orgfapcoreweb/showdetails.aspxid= 1920651 &rn= 1 7&ph= 1 &réf=sedrch{7/13/2014 4:02:01 PM)
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- FILED
countvormORRY ) HORRY COUNTY, S.¢
ORDINANCENO 15399

STATE OF SOUTH CAROLINA ; 990CT -7 PH 4222

AN ORDINANCE PROVIDING FORTEE TGPTION OF AN OFFICIAL MAP FOR
TRE UNICORPORATED SECTIONS OF HORRY COUKTY.

- Whereas, Title 6. Chepler 7, Code ol'La\\‘s of South Carolina 1976 s mnended, authorizes
cousties to prepare and edopt an Official Map, and

* Whereas, Horty Cotrty Counel developed end adopted Ondinsnce § 107-98 allowingan
Officiel Map to be created for the purpose of pmmoimgand preserving the publie health, sal'at).
: ‘nnumltnrcmllorryComty,end .

. Wheress, one purpost of the Official Mapi isto dsngnnk: and pxesarvc fisture locations of streets
endhxshwars.md '

Whereas, the Carolina Bays Parloway aud Comwaty By-Pass are two mporlant roadivays (hat are
needed in Homy Couty to promote and pmsen-c the jublic safety, economy, prosperity, and
gerieral welfare, and

. Wheéreas, the Horry County thmng Conmission has reviewed the plans for the Camllna Bays
- Packay ond Conway By-Pass and recommends that their locations be shown on an Offi ctal )

’ | Map'

- NOW, THEREFORE BEIT ORDATNED BY THE COUNTY COUNCIL OF HORRY
i COUNTY/SOUTI CAROLENA:

2 Ordmanoe 10798 is emendcd as iollowss

'. Sectinh L. The a:tqchad miap shall be adoplad oS the Tndex Map for lhc Oﬁicxal Map. The index
:shows the pmpo&:d ngln~ol=\\ny alj ment for the Camhnn Bays Parkwey and Comvay

N, 2= ‘Fu[thrr the fullnv&msuppodmg maps, right-of-way plans, and effected 1ax-map lists
- s!mll bemciuded as:anachments o i Offfcial Map. These documents include detailed
' descriptions and informdtion that provids aécurate locations for the Carolina Bays Parkway end
Conikay By-Pass, Tiie supponmg niaertals are:

1. South Camlms Depanmeul of Transportation, Plun ind Profile of Proposed Statc Highway
Houmry County Carolina Bays Parkway §.C. Route 31 {Scgment “A™) Dated April 1999.

2. South Carolina Department of Transportation, Plan and Profile of Proposed Stgte Highway &
Homy County Carolinz Bays Parkway 5.C. Route 5! (Segment “B") Dated Apri] 1959.

]
g
e : A4, 19(7)
zZ 19 )
“’ °“Hf of sbif elozIDbn Tegpor g

AP Sk, .
. oo SRITD e g aste
T RN e .
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4. Somh Camlinn Deparlmcnt of Trany
~ Horty Counly Con
S00Miy 19.94
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COUNTY COUHCIL OFFIEE
COUNTY OF HORRY
COUNTY COUNCIL W[EMORANDUM
|10 COUNTY COUNCIL. |
FROM:  Janet. L. Carter e
. Dl\'l?lON: Egunomi(: Developgant Myision
COMMI’I'I’EEWITHJURISDICTION' }

0 Geenl Govmenl D Puhthafay D Hnmc
o mmiuSm&«:s n.hcho;]rs IX EnommmDmlapnml

SUBJECI‘ or RESOLUI‘!ON OR ORDINANCE. omcm Hap o-unauce
PURPOSE 01-' RESOLDTION OoR OanAXCE

DATE OF EIRST SUBMISSION: Septonhar 7, 1999 ‘ —i
!
BRIEF DESCRIPTION: ‘
Costs o other County Programs:
- 0 Momdaed 1 Budgetsl D Bodget Rovision Necossary
FINANCIAL IMPACT: _
' Balance OF: :
Projections: YRI YR YRS - L
CountyCost: 3 ) S s 0 ..
Siote Furds:  $ $ s §
Federal Fands:  § Y s )
Other $ $ 3 8

IFNONE Check Here: O

ten,

R.1095
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COUNTY OF HORRY j B I
SRS
'srAmorsovmmonm S

.......

monnnmcs movmma FOR-AN

:."cuiins 3 nomcoum\r

.;'S?Hf??gAMM Phigis 7 Codéof Laws of South Cirolms 1656 nsamended,'

; .-‘,‘Jgps.tpmandadopunotﬁc:alMapmmﬂumpzumotcmﬂpremomepublicm
?nmce,convmxeuee. pmspaily. and gznazl—mdfare.

Teee L * "'-.:r

.-coxsrrrmmormggmorsommaom& “mﬁ mmmi:
m'rxoxsomemm BE ITORDAINED 5Y THE COUNXY, COUNCI:

ThisChaptels adopied prrssan (otheamhontygmu:d unier the
'~sm&mhm&4c’m‘.mim 'nues Chnptef'? Asticle 13, as zmended. .

.

PURPOSB It:sﬂnepmposcoﬁmsordlnnnectupmectandpmmctcth:wblmsa.ew
economy, good order, appearance, convenierce, prosperity and general welfere, by
designating and resecving future locations of streets, highways and public utility rights-
oF-way, public bailding sites and publnc open space for fitare public acquisition. '

JORYSDICTION - This Ordinance shall b effective in the nnnwnrpomld pomons of.. :
Homy County, South Carolinz. .

- TITLE - Th:stdinanceshllhuknomnndmzyhecmdas lhe“Oﬂ'iml;Mgp
Otdhmmol'ﬂonytwnly

deemed to be unmsutuuonal or otherwise msahd. the va1xduyof !hc t&ﬂaﬁng '
sub;emonsm&chum sbnllnotb:aﬂadedﬂmzb y. ‘

R.1096



.'sscnonz DEFINIEIONS . . : .m0

,-io..'

Official M:zp Ovdlnence . . -

wWNND
netaM

.. erei; the vierd and plirses uséd i dnso:dmshll higte. !hwcusxomary,mmnmgs,

: T. usmg publu: ﬁ-‘!id.»

. electeic iemsmission fines, oil or gas plpelm, wateskine, smuary stomm stwer oc olher
' -publxc pPurpose. :

. Right-of-Way Cost— All costs of acquired r.mpcd) spccml demages, tenent 2nd {essec
3 exptasts and costs {ncum:d in connection with the a:qumhon of sa'd right- ofway

~Sell;:u:k The papcndxculnr distanee between e pmpeﬂy Jine and the pnmazy
. struchue noning the length of lhcrflslancc,cxdudmguucavmdpor‘hes decu,and 13

-m..ludcthcwords“mds" “mdway",and “lhongh[am“ SRR

wonnsromvzcnsronmvhmuhues. up:' & spwﬁmll} d.l'med- :

aslﬁfmdmamndaxddi:ummy S

Rightof-Way ~ ~ Lend resceved, vscd, or lo.ke used for a road, cross walk, reitvoad,

right, legel 2nd appraisal fées, relpcatica assistance payirients, and alf other incidental

crhang,!

Stredt - Any publie or pnv.'me way Set- asile fos wluwhr \md ‘D\e vmn! 'stnet ':simﬂt :

1. Arieriaf - Can) longmdmume m;o. tmﬂ' C ﬂows between :mpomnt amvrq
cealers. Conveys tmxTro betwecn centers, They an: designed to pmwdc hlghspcad. =L

..,' - - a. t, .

) mﬂtoﬁ et 393
Hf of.sbmc e%z'Dbn Tdboo

-2

- CoL s
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. Mgh!qﬂmﬁﬁa&rdfﬁcn&mnf&ﬁeépéandg@dﬁ...- o e -
2. Eoonteptoa - A il & gt i i il palls ¥ i e =,
. e the cihofay and thefont iling st fe The fontagy, il <. - 4

’

grovides aceess o privaty mpadeéwhi!e'ééﬁﬁz_é@gﬁf&whéhﬁéﬁgg stie™

Py -

¥ i i of local els Go sl seets fuchuding theizpiicipalticpirance i

'+ 7, Srculelion tpoct br st of 2 pesidential deviloir.

"4, Hesidestal Streel - Amwnichmww&iy:’mﬁ-maq@@ AT
L "‘fmemummmmnwmmwmmxmmm . X

3

5 Cul-desne =iA local strect having one (1) end open to taffic and the ailicreeid
o teemingted By & circular vebicld maround. Ce R,

e . . 2y

: A L R RIS L

s SPREPARATION NIy MODIFICAHON OF ‘GFPICTAL FAP - Toe Ploniiey

S -Commiission ey véceive, make or cgse to be mede; riays showing the location of lines

SRR ‘Bt ‘fropésed new, extetided, widened and otherwise improved sweets 2ad highways; -

Pl W boundary Fires of proposed new and colarged sites for public baildings, public parks, ° 4

: N _!gf,ig-iilujmds.wb&cmﬁdqmdmherpnhlico;vnwinﬂ:ewhohwhm-' R |
P ; pottica of the unincorporated accss of Homy Caumy. Wacn complet, such maps shall - R i B

A . / beeome part.of, or be considered, the Official Map for Horry County. As necessary, the wuf

: : - 4: County Council or Plmaing Commission may require that surveys showing tho exsct

“Tocation of proposed, Rew, ateaded, widenad o otharwise inproved public iisa srezs be
completed. . o

From'sime to time, 8s approprialc, the Planning Commission may modify ihe Oficial
Mzp. Such modifications shall require that maps showing the Jocatfon of lines of |
pioposed new, extended, widened and otherwise fmproved strests and highways; Kb
boundary Jines of proposed newznd enfarged sites or public buildings, publie parks, o
public playgrounds, publie vrilities; and other pablic open spsecs in the whole or in sny R |
portion of the unircorpuested areas of Hory County. As necossaiy, the Connty Council -+ 57 .., .|
or Planning Commission moy require thal surveys showing the exact location of -
proposed, new, extended, widened or othenvise tmproved public use arcas. L

SECTION 4- MAPADOPTION .._ -

Lk

© 48 ADOPTION OF URFICIAL KIZVS - Dfficisl Maps may show the bocsiion oFexising, . -~ %
. or proposed public sicects. bighways and utility righofways, public building sitesand . s
public open speces. The Official Map may includc the wholt or any part or pants of they ©inn i
unigcorporated area of Homy Couaty. County Couacil shall ccdti the fact of the - L
establishment of the Official Maps to the Clerk oftheCix:uitComofHonprpqry. Codel
The Officiat Map.may couslst of aty niumber of separate maps which need nothe dwm - 2.0
Ofeist Mzp Crdidurice g o oo Co

Vel

wm N c L s
L0 AN . - S S
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3.1

43

T
' 50

5.1

sr-:crmu s REGGLATION

lothenmesale;lnwm such maps shall be indexed on a smglempdq:u:tmg
wincorporated areas of Hooy County.

PUBLIC HEARING - Befire enazting the Officia! Map Ordinnncs, or amending the

adopted Official Map, the Coaniy Couacil shall hold & zublic kearing hereea: notics of -

the time and phee of which chall bcpublishedmanmspaperol’gmeralmwhlm fa
thz counly of least fiteen (15) déys in edvanze of the schedaled public hesring date. Far
Froperiy owners whose progedy ies within an esee to be reserved for public use,  letter
ofmuﬁect'onslu!!besentmmmglhem otmodn:e.tnm:md location of thic public
hearing. .

AMENDMENTS -Cotnty Coomell may from time to time meake additions to or
modifications of the Offici2) Mapand this oxdmauce.

PROCTDURES FOR ADDITIONS AXD MODIFICATIONS - The following
peocedures sholl b followed in moXing edditions and modifications: No chiange in or
depazaure from the crsps shall be madc unil such proposed changes or deparaes shall
first kave been submitted o the Plaaning Commission for revic and recommendation.
The Plancing Commission shel)-tave thirty (30) days within which to  submit itc reporL.
If the Plaoning Commission fails to submit a report within the thiry (30) day period, it
shell be decmed to have recominend the propased amendment.

Oncethe Pb.nnmg Commission recommendation has been received by the Caunty
Cotncil, a publiz heering shall be hzld.

-

CONSTRUCTION OR ENLARGEBIENT OF MROVIMEI\TS PROHIBITED -
Afer edoption of eny Official Map by the county, no building, structure, or other

' iraprovement, shall dercaficr be emected, consirected, calarged or placed within the

resecvation exea, or setbacks beyond such ase, wilbour prior exempdion or exception as
escablisked by this ordinance or emeadments hereto,

" CONFLICTING PERMITS - No ar.pamnan. office ar _emplayee of Ho.'ry County

vested with the duzy or setiarity to issue pecmits of zrant appravai of the subdivision of
Tazid shall issire 2 permit or approval for eses, buildings, strucwres, or subdivision whcre
the same would be in conflict with the rescrvations of the Official iap. Asty such permit
oc agprovel shall be null and void |f assued in conflizt with the provlmn of this

ordinerice. ——— .- .

PROCEDURE .FOR APPEAUING BUILDING PERMIT AND LAND USE

- RESTRICTIONS - In cases where any permit has been refissed under this authority, the

following appeal procedure may be utilized by any aftected propecty owster:
&

2. An Appeal shall be presented to the Planning Commission. *
b. The Plaming Commission shall evilaztc the eppeat and make a refor: withid thirty

OReist Isb;&fnr:x

LS
1o

R

po:2158 ast 335
Hf of sbu‘ evcﬁbbn Tdboof

’-"-‘-r'q.:u. g
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ATy =
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Bo)dnysmheCmmlyConnﬁland other sppropriate public agency. If no report is
made within thiny (30) days, the Planning Commission shall be deemed o have'
recommended that the appeal be grented,

- 521 REVIEW - FLANNING COMMISSION

_The local Plaoning Commission shall recoramend one of the following actions to the

Cowcouxcﬂ;
S Enmpt the anwed lnna fram lhcmnchons of the Official map.
b Jssnincs of desm:d peimiils wdh speclﬁed conditions.

c !nmzb:mmalza@m_toaeqmlhcmpm.

522°. . OFFICIALACTION-COUNTY COUNCIL ._ .

" Upon receipt of the repost of the Planning Comamission; the County Council shall wi!hm
oue hundred (100) days:

a, Take official action to exempt the affected Iand from the restrictions of the Official
map provided thal such exemption shall have no effect on 2ny 2pplicable zoning
restrictions porteiniag (o the propecty.

b Talmoﬁicnlammmnhnmmemmormedmed permits subject to

/ specificd conditions wcpzdbylhcowne:;mvidcdﬂmtsuchmndm@ssmu not
! be cotttrary to anyapplkable mnmgmncns pemmmgtopmmdum

e Iimerenurmmmagtmmwmqnmonmm cozdemnetion proceedings to

anqu;re&eaﬁ'ncmdpmperﬁ Awontnanqmremdlpmpatymybommmdby

ﬂte Gwmy Coumil org iher zppwpmmplﬂ)lnagmc)

523 . mmmmsoncomfgmwum faﬂmof&eCmmtyCmmu‘lmsctwllhm
o 03 vofthg_raquplmlhamﬁofthe!’lamuug&mnmunshﬂwn
""‘t!wyopnsed dppeal. Theseupon danied permits shall

534 rumcmxn\ “Beﬁmﬁk.nx ﬁnnl ection, County Council skalf hold & public
bannguwmwmsm#l of this ordimance:.

SEC‘I'IONG-ADMINISTRAHON E!\‘FORCEM!INI’ COSIPLAINTS AND REMEDIES
60 ADMINISTRATION AND ENFORCEMENT - The Zomng Admiisirator shall

administer and caforce his onfinsnce. The Zoting Adminisirator may be provided with,

the assistance of such other persons as the Planning Director my direct. Itis the mtent of
this chapter that all questions of sdministration end enforcement shall first be pregeated
to the Zeoing Administrator and that such questions shall be presented to the Plaming

- . Ol Map Odiczim ;. . -
tinss - ) ) _ som2158 PG 398
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Commission only upen refarence by or pppeal from the declsions of the Zoring
Administzator. . .

No buildiog stel ba issusd 2 zoning permi o certificate of zoning compliance under the
tesms and eoaditions of 2 Official Map Qrdinance of Horry County until Il phns for
the dmlopm:m proposal have Been submitted to the Zoning Administrator for review

und approvel. . -

&) FILING FEES- A non-refundable fes of $150.00 will be charged for appeat an:l
exeraptinz. of propetics froth the restrictions of the Oifisial flac.

62 COMPLAINTS REGARDB‘G VIOLATIONS AND REMEDIES - Whenevss a
viglation of this nnimna: tocds or is alfeged to have o:ccnvd, any person may; lc a
wiitten complant. Suck eomlaint statina folfy the ganses and bosis fhereof shall be
filed with ihe Zamng Adx:umbr ‘The Zoning Adaiiswame shail cecord: -properly
sm!lcom?hml. imemedistely investigate and tke whatever 2etica is necessary 10 essurs
compliaies with the ordinance,

63 REMEDIES - lnnwmynﬂdmgntstm!mnpvmcd!nbc.unsm‘tcd,
comstrecied, reconstnuctes), 2liered, maintained, o used; or-eny knd is proposed to be or
is used in violation cf this oxEirance, the Zearng Administrator or.any other pesson
aggncvcd oy in edditen 10 other remediss pnv!dai by lew instingte an nyuncuo:.
abafement, or zny other sppropriate eslivn orpmuté:!ingtopmw, cujoin, avalé, ¢f
remove, such wfawfus crection, coastructiza, :ecdnstﬂxason. alterdtion, mutenmict.
use,

63 ) PBN&L’III-:S FOR VIOLATION - Axy. pe:san vielating 21 pxovasms of this
{ crdibinte shell be gty of 2 mistememcr, and vpon convicticn saall be imprisoed for

{  aperind noc o exeeed thirty (30) deys endfor fircd not more than five hundred (5500)

dollars fwc::.chofrmse. Exh dy sud:m!ancncommesshu constm:tnascpnm

dffease.
Dated tkis dayof , 1998,
HORRY COUNTY COUNCIL
Revmend J. Brivan, Acting Chainmian ) )
Ry Siddmore, Jr., District | """ John Kost, District 2
Chandicr Biighem, Disaicz
. - %
Chandler C: Prosser, District 5 Jazses R, Frazit, Distiici 7
Clcisl At Oixes ¢
wigm o158 re 397

ot a4

Hf of sbif e_!c;!Dbng;dbq.%g};gs

A
o

R.1101



R.1102




e

F
E

L]

i

»

mr_u?iaa i, 399

G 4#

N



S

[ 3 T re=1)
LRR AU

)

‘COUNTY: OF HORRY }!Onr\‘)»DURTY. S.C.
STATE OF SOUTH: cmoml)lls Me20

AN ORDINANCE PROVIDING FME ADOPTION OF AN OFI"IC{AL VIAP FOR
“'THE UNICORPORATED SECTIONS OF HORRY COUVTY ' .

-needed in Horty County  promote and preé.rv
T

iexbmrfca NO. m;gé

© counties to prcpare nnd ndopt an Offi cm! Map, and . By ‘m.f 25l e

Whertas, Horry. County Council developed nd adopted 0:dmance #107-98: aliomng an :,.-<;‘3.>.:-;l.«:~ gan
-~ Offfeial an to be created for the puspose of promoting and prescrving the public. hiealth; safety,
‘and welfare i Horry Cotnty, and

Wherezs, one purpose of the Official Map is to dcsrgnate and pmsem fmum locations of stn:zts
andhxsh%ys.nnd . e e Lo

“Wheveas, the Carolina Bays Parkway and Con :By-Pass are: m'o xmparmnt oadwnys that are }
¢ puhhc &ferv" nomy;. pmpe'v}, and:

fiencral wclﬁarc,

Paxi:way and Com\'ny By»?m m\d rcoommmds thal their. loceuons bc shmvn onas. Dﬁ‘ cxal
Mop, L .

/ SE : .
NOW, THEREFORB BE T ORDAINED BY THE COU\IT\ COUNCIL OF HORRY
COUNTY, SOUTH CAROL]NA

g voeder, e - -
- d G e

Ordmancc 107 98 is amended as follows:

Secfion 1, The attached mup shall be adopted as the Indc:( Map for the Official Mep. The index
‘map shows: thie proposed right-of-way alignment for the Carolina Bays Parkway and Comsay
By-Pass.

4

Section 2. Fuuther, the following supportmg ueps, right-of- way plans, and effecled tax mapfists

kil be included as ainchments to the Official Map. These documents includz detailed

descriptions and information thit pravide accite locatioHs for the Cam}ma Bays Parkmysnﬂ
Conway-By-Pass. The supporting materials are:

I. Soth Cafolina Depastmicat of Transportafion, Plan and Profile of Proposed Siate Hnghway L
Hotry County Caroling Bays Parkway §.C. Rovte 51 (Segment "A™) Dated Apnl i 999 e

2. South Carolina Departmeit-of Transportation, Plan and Progileof Pmposcd State Iﬁghwm
Hory Couaty Caroling Bays Parkway S.C. Route 31 (Segment “B“) Daled '\pnl‘} 999

. Hf of sbif elc zIDbn- T4
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3. Scsith Carclina Depastment oETtanspodnnnn. Plan and Profile nfhopcsed State ngbmy
Hoiry County Carolina Bays Paskway $.C. Routé 31 (SEgmmt“C']Da!edApril I999

4, SumBCamhmDepaumuﬂorrﬁﬂqmmbn. Plan and P:oﬁleofl’mposed State Highway
i mﬁ::ntly &omy By-Pass (Semncnt l).Ddeanwy 1993, Centified by S.CPE.
y

‘5. Snnth Carolina Department of Transportation, Planmd Ptoﬁle ofProposad S!a!e Highway

_ Hairy Comnty Coniway By-Pass (Segment 2). Revised May. l998

-6 SouthCazolmDepmnanothanspMahm,Plnnand?mﬁ!eanmposed Statcﬂ'ghway

HmzyCotmty Conway By-Pass (Segment 3); Révised May, 1998.

L1 mm&mmmpmtonmspoman,?lmmmﬁleoﬂmpsdSmeﬂighmy

Horry County Conway By-Pass (Scgment 4). Revised May, 1998.

: Seuion.’o. : Eilecbvebm. Thxso:dtmoeshallbmmeeﬁ'ecuvconﬂmdreadmg.

FIRST READING: 9-7-99 Soe e e e
Sscond Reading:3-21-99 vooms s . o
Third Readfng: 10-5-99

FOTERY S HRARSEY
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£’ Brown, District Three

T Al

Texry B. Coaffer, District Fivg/~
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’TO COUNTY COU’(CIL

) FROM: _Jamet L. (::atterQﬁC/ : o

*DWISION;Y‘Ecomt;}D v R

| COMMITTEE WITH JURISDICTION: ©

| PGRPOSEOF Rssmmm OR onnmmcs '
,:DA’I’EOY'HRSTSUB&ESSIOI\ Sapt:uber Ty 1999 _'

| Costs to other Couity Programs:

— mmcr.
Pro:mqm. YRI

| iuNONEChckHe= O ~

e o e~

eTACHER
g3pUG 2L AMILLL
" GOUNTY COUNCIL, OFFICE

- COUNTY OF HORRY
COUNTY COUNCIL MEMORANDUM

P T e X = e

- g >

e eme b sWhE L

e p—————E AR S R - a——

01 Gensral Government. BPublicSaf:ty 4, O Fianee .+ .
ONmmsevrs ¢ DR o Enonk ekt

smcr OF stonmon oa onnmmcg'.'. ' ommz Hap Ocdtnsnce

RIEF DFSCR!PT ION

o Mmdlwd 0 Budgeted . 0 Bodgel Reviog Necessary

Bibince OF:

.Connty Cost:
“State Fonds:
Federal Fundy;
Othtr:

PR ]
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Last Revised 7/21/2006

PRELIMINARY CLOSIHG CHECKLIST

Definitions ‘
Lender: ., - Jericho State Capital Corp. of Florida -
Borxower: Peachtree Properties of North Myrtle Beach,. I;l;.c
Guarantors: Jeffrey Shoup, Joyce Shoup, David Hix,: Paula Hix, Ocean Developers LLC, T&J Development
’ Inc. and any associated companies . )
WBEM&S: Westerman Ball Ederer Miller & Sharfstein LLP
BC: . Robert Gwin, Esq. o 2 )
;l'icle: h , 'Chicag‘O T‘ir.le”Insurance' Comparny
Property:‘ 331 acres 'of‘f Peach Tree Road, Myrtle Beach, Horxy i:ounty, s8¢
Document Responsible Séal_:us )
] . Party
A: | LOAN DOCUMENTS: i .
Mortgage Note ‘ 'WBEM&S | prastea
Mortgage and Security Agreewent WBEMES ‘Drafted
Aséig;xinent of Leases and Rents [ WBEN&S ‘Drafted
Guaranty WBEM&S . Drafted
UCC-_-:L_sb | WBEM&S Drafted

C:\bocumenta and SettingsiRobert B Gwin 1IL.GMIN\Local Settings\Tezporary internst riles\Coateat.lESLVOrJrycTiFrelim Closing Chacklist v 1.D0C
Jf3vssai-1)

GWIN_01134
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Document

Regponsible. | Status
Party :

Environmental Indemnity of Borrower and Guarantors ' WBBM&S Drafted
Document Re-execution Agreement WBEM&S ‘Drafted
Brokerage Indemnity WBEM&S Drafted
Borrower's Certificate (including financial ; WBEM&S - Drafted
certification)

.{ Guarantor's Lertiﬂicate (including financial WBEM&S Drafted

: certification)
A531gnment of Agreements, Permits and Contracts (if EWBEM&E N/A
required) C )
Other Escrow/Holdback Letters (if required) WBEM&S Drafted
Title Company Recording Instructions (if required) WBEM&S :
TITLE AND SURVEY: .
Title Insurance Comnltment, including copies of all BC . Receive&.
reCOLded instruments, real estate tax, vault and water
and sewer taxes and charges searches; verification of A
independent tax lot status
ALTA Title Insurance Pollcy'including the following ' BC Need pro-forma policy and
endorsements: (a) Land Same as Survey, (b) ALTA 8, (c} ‘draft Land saae as survey
Contiguity and {(d) Affirmative insurance and other endorsement
endorsements as Lender wmay require
Title affidavits as”requifed by the Title'Company BC Open
Flood Zone Certification BC open
Current Survey certified to Lender BC Open
Paid Receipt of Title Company Title Open

Company

R.1111
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Document Responsible | Status
] Party
UCC-1 financing statement search, tax lien search, BC | Open
Patriot Act searches and judgment search against 1.
Borrower and Guarantor (Secretary of State for Borrower
and Guarantor, County where property is located and
principal residence for Guarantor and, if required by
Lender, where Borrower is organized)
Insured Closing Letter 1BC ' Gpen
C. | ZONING, USE AND OCCUPANCY: ' e
Zoning verification letter BC Received
Municipal departmental vioiation'searches,-including BC Open
environmental lien searches
Letter from Clemson Bxtension re: Tropical Soda Apple Borrower Open
US Army Corps of Engineers approval and certification of 'Borrower Open
wetlands delineation
D. LIABILITY INSURANCE:
Original Insurance Policies, with Lender Loss Payable Borrower Open
Clause and proof of premium payment -
Flood Imsurance {3if applicable) Borrower 4 Open
E. ORGANIZATIONAL DOCUMENTS OF BORROWER AND MEMBER :
For Peachtree Properties of North Myrtle Beach, LLC
{a) Articles of'0rganlzét10n and all émendments thereto, | BC . Open
certified as filed by the Secretary of State where ' N
‘formed
{b) Operating Agreement, and all amendments thereto BC Received draft

C:\Docunents and Settings'\Rchert § Gwin IIT.GHIN\Locai~Settings\Tewmporary Iatermet Files\Content.IES\VORJESCT\Prelizm Closing Checklist v 1.10C

GWIN_01136
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Document ‘ Responsible Status
Party
{c) Resolution of Members BC . Received draft. Need to
’ " | revise to include Pavid. Hix
) . signatyre.
{d) Certificaté of Existence issued by Secretary of BC . Received
State where organized and where property is located
| Por T&J Development of NMB, LLC v ac ]
}a)_Articles of Organization and all amendments thereto, | BC Received.
certified as filed by the Secretary of State where .
formed ] . -
(b) Operating Agreement, and all amendments thereto BC Received, but missing pages
- 11-14 and 31.
(c) Resolution of members BC ' N/A
{d) Certificate of Existence and Good Standing issued by | BC Received Certificate of
Secretary of State where organized and where property is Existence but need recent
1 located ) Certificate of Good
; * Standing. '
#] F. | OPINION LETTERS: -
Due execution, énforceability etc. BC o Received draft.
Local counsel opinion (including 2oning) BC ) N/A
G. | SUPERIOR AND SUBORDINATE MORTGAGES: ,
Copies of all loan documents entered into by Borrower BC Received raft of first.
with the holder of any other mortgage mortgage loan decuments/need
. executed copies. Need third
mortgage loan documents, if
) o _ applicable.
Inter-Creditor Agreement(é) with other Hoitgagees : ac Open )

C:\bocuments and Settings\Bobest U Guia JII.GWIN\lccal Sertinga\Tewpozory Internat Tileg\Contont. FRS\VORSTH T\ Prellm Closing Checklist v 1.1CC
. . -4-

'GWIN_01137
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Document

R.1114

Responsible | Status
) Party

Proof of paydown of existing second mortgage N/A

ACQUISITION DOCUMENTS: .

Certified copy of Contract of Sale, together with Deed | BC ' Received drafts . of the

and other closing documents re: acquisition, if contract and 1%, 2°9, ¢'*, g

applicable and - 7th amendments. - Need
signed copies of contract

, - and  all amendments = -and
! asgignment ‘to . Borrower,

tegether with closing
documents. ’

MISCELLANEGUS:

Evidence of Payment of Mortgage Broker Commissions Borrower Open

Loan Disbursement Instructions/Wiring Instructions Borrower open

Photographic Identification WBEM&S Qpen

Environmental Report ' Received

PAYMENTS AT CLOSING: ,

Payment of intezes@ :of the month of closing and | Open

funding of interest reserve )

Payment of Lender's attorneya' fees and/or Open

disbursements o

Payment of Lender's 'local counsel tees Oper.

Payment of ccmmitment fee Open

Payment of origination fee Open

Payment of any other fees and expenses of Lender Open

Payment of escrow hold-backs (if required)

C:\Documents and SettingsiRcbert H Gwin I11.GWIM\Local SettingsiTerperary Internet Yiles\Contenr . IE5\VRrIrscTirrelin Closing Checklist v :.D0C
-5-
GWIN_01138




Document Respons';tble Status

- - e v . e party .
Payment of tax and insurance eéscrow deposit (if
: raquired) R

Payment of title insurance premiums and recording | open

taxes and fees ) o 1

:

: i i
C:\Documents oed Settings\Robart B Gwin IT1.GAWIN\Local Sc‘tting:i),“‘ porary. I Fileo\ .TES\VOKJFSCT \Prelim Claoing Checkliot ¥ 1.00C

GWIN_01139
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B G774ul 16 2006=10: 26AM3-91RE/MAX BY TH . HC PLANNING ZONING Ho. 1992 P 2

~ ' PLANNING & ZONING DEPT
301 2" Avenue Roory 1 D 09
Conway, SC'29526

Phone: (843)915-5490
Fax:  (843)915-6490

July 17, 2007

Atention: lohn Rion

Re: Zoning Confrmation
TMS# 1 78.00-05.032

- To Whom It Efay ‘Copcern:

. This ig.t0 confirm that the: proporty ldentificd by tax map fiumber 178-00-05-032 is-currently zoned R-| on.the Hon'}' Courm*
Zoning Maps.

'If‘l»may be.of’ﬁx_fr'ther assistance, »p)caéc adﬁisa.

Sin&:amly

R.cnmlenccy Z m}/

Aaesiztant Zonlng Administrator

R.1116
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C From "B:~JE:Co}|ix\s LegalAsmstant

éh@wd tjou_ h@\/c’/ ang G})ufﬁb{iﬂﬁ

Yhank gou

, ‘_B.J (:olhns
‘Legal Assistant
:ajcomnsmmahoo com
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2105 Gromiey Circle, Suite B

Myrtle Béach, South Caiolina 29577
843-839-2239

843-839:2244-(Fax)

To: j@q =T e _From: BJ Collins, Legal Assistant
Fax.:j?ﬁﬁ @ng‘ {:};}‘l Pages:j h

prne 51l ~ (o A% 9500 o 7/ 0L,
’ng Troperkies oo

)Urge.nt For Review Please Comment ?!ease-Re,pljr Please Recycle

@ cgmments

’C"ﬁaﬂhﬁd please find o co@ bF —%:hfr:
Certificote of Exi ﬁamu Lor Veachtree
@fépﬁ;“%iﬁfn of Worth *71."15 Bmf‘h Y g ethes
L ih 76?:*1::’}55 {éﬂ‘ﬁmm‘% on. }I’jzi”&:ie f’*éiv”
Showd J@@L “have. «::mb @Luwtms

fnnnk you.

© B.J. Collins

Legal Assistant
bjcellinsmb@yahoco.com
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STATE OF SOUTH CAROLINA

o/ W/

COUNTY OF HORRY

Jericho All-Weather Opportunity
Fund, L.P., a Delaware limited

partnership, and Jericho State Capital R

Corporation of Florida, a

Flonda mrpmﬁ?n" | Case No. 07 c&— M

Plaintiffs,
vs.

T & J Development of NMB, LLC, a
South Carolina limited liability )
company, a/k/a T & J Development LLC,
Peachtree Properties of North

Myrtle Beach, LLC, a South

Carolina limited liability company,
Jeffrey Shoup, Joyce Shoup,

David Hix, Paula Hix, Ocean

Developers LLC, a South Carolina
limited ligbility company, Glenn Micheels,

-Manny Pappus, TJ. Ungaro, North Myrtle

Beach Investment Group, LLC, Horst Goetz,
Durward W. Hancock, Hortense G. Hancock, -
and McClam Investmeat Company, LLC,

Defendants. .
\

' COMPLAINT
(Foreclosure, Non-Jury, Deficiency Demanded)
Plaintiffs, complaining of the Defendants herein, allege that:

Jurisdiction

IN THE COURT OF COMMON PLEAS -

1. Plaintiff Jericho All-Weather Opportunity Fund, L.P., a Delaware limited partnership
(“Jericho™), is a limited partnership organized under the laws of the State of Delawnre with a

principal place of busiiiess in Boca Raton, Florida.

R.1119
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2. Plaintiff Jericho State Capital Corporation of Florida, a Florida corporation (‘“Jericho
Florida™), is a corporation organized under the laws of the State of Florida with a principal place
of business in Boca Raton, Florida.

3. Jericho and Jericho Florida are sometimes coilectively referred to herein as “Plaintiff.”

4. Upon information and belief, Defendant T & J Development of NMB, LLC, a South Carolina
limited liability company, a/k/a T & J Development, LLC (“T & J™) is a limited liability
company organized and existing under the laws of the State of South Carolina with a principal
place of business in Horry County, South Carolina, has an interest in the real property that is the
subject of this action, and has submitted to jurisdiction in the courts of South Carolina and, as
such, is subject to the jurisdiction of this Court.

5. Upon information and belief, Defendant Peachtree Propesties of North Myrtle Beach, LLC, a
South Carolina limited liability company (“Peachtree”), is a limited lisbility company organized
and existing under the laws of the State of South Carolina with a principal place of business in
Homry County, South Carolina, has an interest in the real property that is the subject of this
action, and has submitted to jurisdiction in the courts of South Carolina and, as such, is subject to
the jurisdiction of this Court.

6. Upon information and belief, Defendant Jeffrey Shoup is a citizen and resident of Horry
County South Carolina, and has submitted to jurisdiction in the courts of South Carolina and, as
such, is subject to the jurisdiction of this Court.

7. Upon information and belief, Defendant Joyce Shoup is a citizen and resident of Horry
County, South Carolina, and has submitted to jurisdiction in the courts of South Carolina and, as
such, is subject to the Jtmsdneuon of this Court. '

8. Upon information and belief, Defendant David Hix is a citizen and mxdeut of Horry County,
South Carolina, and has submitted to Junsdncuon in the courts of South Carolina and, as such, is
subject to the jurisdiction of this Court.

5 9. Upon information and belief, Defendant Paula l-ﬁx 1§ a mnzén and resident of Horry Couni)"
* South Carolina, and has submiitted to jurisdiction in the courts of South Carolina and, as such, is
subject to the jurisdiction of this Court.

10. Upon information and belief, Defendant Ocean Developers LLC, a South Carolina limited
liability company (“Ocean Developers™), is a limited liability company organized and existing
under the laws of the State of South Carolina with a principal place of business in-North Myrtle
Beach, South Carolina, and has submitted to jurisdiction in the courts of South Carolina and, as
such, is subject to the jurisdiction of this Court.

11. Upon informatien and belief, Defendant Glenn Michaels (“Michaels™ may have or claim to

have an interest in the real property that is the subject of this action, and, ‘as such, is subject to the
. jurisdiction of this Court pursuant to S.C. Code Ann. § 36-2-803(A)}(5).

R.1120
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12. Upon information and belief, Defendants Manny Pappus (“Pappus’”) and T.J. Ungaro
(“Ungaro”) may have or claim to have an interest in the real property that is the subject of this
action, and, as such, they are each subject to the jurisdiction of this Court pursuant to S.C. Code
Ann. § 36-2-803(AXS). ' '

13. Upon ‘information and belief,- Defendant North Myrtle Beach Investment Group, LLC
(“North Myrtle Beack™) is a limited lisbility company orgamzed and existing under the laws of
the State of South Carolina with a principal place of business in North Myrtle Beach, South
Carolina, and may have or claim to have an‘interest in the real property that is the subject of this

action, and, as such, is subject to the jurisdiction of this Court. - :

14. Upon information and belief, Defendant Horst Goetz (“Goetz™) may have or claim to. have
an interest in the real property that is the subject of this action, and as such is subject to the
jurisdiction of this Court pursuant to S.C. Code Ann. § 36-2-803(A)(5).

15. Upon information ard belief, Defendant Durward W. Hancock (“D. Hancock™) may have or
claim to have an interest in the real property that is the subject of this action, and as such is
subject to the jurisdiction of this Couxt pursuant to S.C. Code Ann. § 36—2-803(A)(5)

16. Upon information and belief, Defendant Hortense G. Hancock (“H. Hnncock”) may have or
claim to have an interest in the real property that is the subject of this action, and as such is
subject to the jutisdiction of this Court pursuant to S.C. Code Ann. § 36-2-803(A)(S).

17. Upon information and belief, Defendant McClam Investment Corapeny, LLC (“McClam™),
is a limited liability company organized and existing under the laws of the State of South
Carolina with a principal place of business in Columbia, South Carclina, and may have or claim

‘ tohaveanmtermtmtherealpmpertythatnsthesub;ectofﬂusacﬂon,and,assuch,lssubjectto

the Junsdlcnon of this Coun.

18. The real property which is the subject of this action is located in Hony County, South
Carolina, and, as such, is subject to the jurisdiction of this Court.

19. This action involves two (2) separate loans; one loan was made by Jericho P'londa to
Peachtree (the “Peachtree Loan™) and the other loan was made by both Jericho and Jericho
Florida to T & J (the “T & J Loan™), both of which are cross-collateralized and cross-defaulted

pursuant to the terms of a Cross-Collateralization Agreement which is identified hereinafter.

The Peachtree Loan
A, The Peachtree Note ;

20. On July 24, 2006, for value received, Peachtree executed and delivered to Jericho Florida a
promissory note in the original principal amount of $4,263,888.00 (the “Peachtree Note™),
pursuant to which Peachtree promised to pay to Jericho Florida said principal amount, together
with interest on the unpaid principal balance as set forth therein, late charges as provided therein,
and all expenses of collection or enforcement of payment of the Peachtree Note, including, but

R.1121



- N o/

not limited to, reasonzble attorney’s fees and expenses. Aeopyofthe Peachtree Note is attached
hereto and incorporated herein as Exhibit A.

B. The Peachtree Mortgage Secarity Agreement and Assignment of Leeses and Rents

21. In order to secure the payment of the Peachtree Note, for value received, Peachtrec granted to
Jericho Florida a Mortgage, Security Agreement and Assignment of Leases and Rents dated July
24, 2006 (the “Peachtree Mortgage®™), covering certsin real property, described more fully
therein, along with any improvements, structures and buildings and any alterations thereto,
located in Horry County, South Carolina, all fixtures thereon, and all other contracts, contract
rights, leases, rents, and other personal property described more fully therein (collectively, the
“Peachtree Property™). The Peachtree Mortgage wes recorded in the Office of the Register of
Deeds for Horry County, South Carolina, on July 25, 2006 in Mortgage Book 4629 at Page 277.
A copy of the Peachtree Mortgage is attached hereto and incorporated herein as Exhibit B.

22. By its termns, the Peachtree Mortgage additionally secures any future or additional advances
made by Jericho Florida at its option to Peachtree, up to a maximum principal secured
indebtedness of $8,527,776.00, plus interest and any disbursements made for the payment of
taxes, levies, or insurance on the Peachtree Property, plus any sums expended to cure a default

.under the Peachtree Superior Mortgage defined therein, plus all attorneys’ fees and expenses

incurred by Jericho Florida in connection with enforcing the Peachtree Note and Peachtree
Mortgage, or incurred in connection with any foreclosure action or other proceeding brought by
Jezicho Florida to enforce and protect its rights and interest under the Peachtree Mortgage and
Peachtree Note, whether incurred before or after any decree or judgment of foreclosure.

23, By its terms, the Peachtree Mortgage secures the covenant of Peachtree not to create or suffer
any mortgage, lien or encumbrance, directly or indirectly, with respect to all or any portion of the
Peachtree Property with any such mortgage or lien placed on the Peachtree Real Property to be
deemed void gb_initie. The Peachtree Mortgage further recites that it is subject to a first
mortgage upon the Peachtrec Property in favor of R.E. Loans, LLC, a California limited liability

. compsny, securing a note in the principal sum of $18,520,000.00 (the “Peachtree Superior

Moﬂxaze")
C e Assi ent of Leases and Rents

24. In order to further secure Peachtree's obligations to the Jencbo Flonda, Peachtree granted to
Jericho Florida its Assignment of Leases and Rents dated July 24, 2006 (the “Peacktree
Assignment”). The Peachtree Assignment was recorded in the Office of the Register of Deeds
for Horry County, South Carolina, on September 5, 2006, in Deed Book 3152 at Page 472. A
copy of the Peachtree Assignment is attached hereto and incorporated herein as Exhibit C.

D. Peachtree UCC Financing Statement
25, In order to further evidence the grant of a security interest in the personal propesty and

fixtures described in the Peachtree Mortgage and Peachtree Assignment, Jericho filed a UCC-1
Financing Statement on July 25, 2606 in the Office of the Register of Deeds for Horry County in
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Mortgage Book 4629 at Page 333, that identifies Peachtree as debtor and Jericho Florida as
secured party (the “Peachtree UCC™). A copy of the Peachtree UCC is attached hereto and
incorporated herein as Exhibit D.

E. The Guaranty

26. In order to further secure Peachtree’s obligations to Jericho Florida, Jeffrey Shoup, Joyce
Shoup, David Hix, Paula Hix, Ocean Developers and T & J (collectively, the “Peachtree
Guarantors,” individually, each a “Peachtree Guarantor”) granted to Jericho Florida a
Guaranty, dated July 24, 2006 (the “Peachtree Guaranty™), pursuant to which each Peachtree
Guarantor unconditionally, jointly, severally and irrevocably - guaranteed to Jericho Florida
prompt and complete payment when due of the principal, together with any and all interest and
other sums due ard payable, and the performance, observance and discharge by Peachtree of all
covenants and conditions set forth in the Peachiree Note, the Peachtrec Morigage, the Peachtree
Assignment, the Peachtree UCC, and any and all other documents evidencing or securing the
obligations set forth therein (collectively, the “Peachtree Loan Documents”), and the payment
of any and all expenses paid or incurred by Jericho Florida in collecting any or all of the sums
duc and in enforcing its rights under the Peachtree Guaranty or the Peachtrée Loan Documents,
including, but not limited to, attorneys fees. A copy of the Peachtree Guaranty is aftached hereto
and incorporated herein as Exhibit E.

F. Other Liens
27.On October 30, 2006, Peachtree gave to Michaels a Mortgage of Real Property upon the

‘Peachtree Property purporting to-secure the principal amount of $1,500,000.00, which mortgage

was. recorded on November 7, 2006 in the Office of the Register of Deeds for Homry County,

, South Carolina, in Mortgage Book 4762 at page 785 (the “Michaels Morigage™).

28. The Michaels Mortgage was granted without the knowledge or consent of Jericho Florida
and is either subordinate to lien of the Peachtree Mortgage or, ‘pursuant to the terms of the
Peachtree Mortgage, void ab initio.

29. On Mach 9, 2007, Pappus and Ungaro filed an Amended Lis Pendéns (the “dménded Lis
Pendens”) in the Office of the Clerk of Court for Horry County South Carolma in File No. 06-
LP-126 purporting to aﬂ'ect the title to the Peachtree Property.

30. No summons or complaint was filed by Pappus and Ungam in connection with the Amended

" Lis Pendens within twenty (20) days after such filing or at any time subsequent thercto and

therefore such Amended Lis Pendens is invalid and void and of no further force or effect.
- o The T & J Loan

A.The T & J Note

"~ 31.On October 6, 2006, for value received, T & J executed and delivered to Jericho and Jericho

Florida a promissory note in the original principal amount of S},OO0,000.00 (the “T & J Note"),
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pursuant to which T & J promised to pay to Jericho and Jericho Florida said principal amount,
together with interest on the unpaid principal balance as set forth therein, late charges as
provided therein and all expenses of collection or enforcement of payment of the T & J Note,
whether or not suit is brought, and if suit is brought, then through all appellate actions, including,
but not limited to, reasonable attorney’s fees and expenses. A copy of the T & J Note is attached
hereto and incorporated herein as Exhibit F

B. The T & J Mortgage, Security Agreement and Assignment of Leases and Rents

32. In order to secure the payment of the T & J Note, for value received T & J granted to Jericho
and Jericho Florida a Mortgage, Security Agreement and Assignment-of Leases and Rents dated
October 6, 2006 (the “T' & J Mortgage”™), covering certain real property described more fully
therein, along with any improvements, structures and buildings and any alterations thereto,
located in Homry County, South Carolina, all fixtures thereon and all other contracts, contract
rights, l€ases, rents and other personal property described more fully therein (collectively, the “T
& J Property”). Individual portions of the T & J Property are sometimes referred to herein and in
the T&J Mortgage as Parcel 1, Parcel 2, Parcel 3, Parcel 4, Parcel 5, Parcel 6, Parcel 7 and
Parcel 8. The T & J Mortgage was recorded in the Office of the Register of Deeds for Horry
County, South Carolina, on October 9, 2006, in Mortgage Book 4724 at Page 685. A copy of the
T & J Mortgage is attached hereto and incorporated herein as Exhibit G.

33. By its terms, the T & § Mortgage additionally secures any future or additional advances made
by Jericho and Jericho Florida at its option to T & J, up to a maximum principal secured
indebtedness of $16,000,000.00, plus interest and any disbursements made for the payment.of
taxes, levies or insurance on the T & J Property, plus any sums expended to cure a default under
the T & J Superior Mortgage defined therein, plus all attomeys’ fees and expenses incurred by
Jericho and Jericho Florida in connection with enforcing the T & J Note and T & J Mortgage, or
incurred in connection with any foreclosure action or other proceeding brought by Jericho and
Jericho Florida to enforce and protect its rights and interest under the T & J Mortgage and T & J
Note, whether incurred before or after any decree or judgment of foreclosure. -

34. By its terms, the T & J Mortgage secures the covenant of T & J not to create or suffer any
mortgage, lien or encumbrance, directly or indirectly, with respect to all or any portion of the T
& I Property with any such mortgage or lien placed on the T & J Property to be deemed void ab
initio. The T & J Mortgage further recites that it is subject to a first mortgage upon the T & J

- Property in favor of R. E. Loans, LLC, a California limited liability company, securing a note in

the principal sum of $12,950,000.00 and a first mortgage upon Parcel 8 of the T & J Property in
favor of First Palmetto- Savings Bank FSB securing a note in the principal amount of
$1,100,000.00 (collectively, the “T & J Superior Mortgage”).

C. The T & J Assignment of Leases and Rents _ ‘
35. In order to further secure T & J’s obligations to Jericho and Jericho Florida, T & J granted to

Jericho and Jericho Florida its Assignment of Leases and Rents dated October 6, 2006 (the “T &
J Assignment”). The T & J Assignment was recorded in the Office of the Register of Deeds for -
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42. Upon information and belief, the dcbt secured by the Hancock Mortgage was satisfied at the
closing of the T & J Loan and the Hancock Mortgage is no longer a valid lien on Parcel 8 of the
T & J Property and should be cancelled of record.

43. On October 6, 2006, T & J gave a Mortgage, Assignment of Rents and Security Agreement
covering the T & J Property to McClam in the principal amount of $850,000.00 that was
recorded on October 9, 2006 in the Office of the Register of Deeds for Horry County in
Mortgage Book 4724 at Page 744 (the “McClam $850M Morfgage™).

44, The lien of the McClam $850M Mortgage was granted without the knowledge or consent of

Jericho or Jericho Florida and is either subordinate to the lien of the T & J Mortgage or, pursuant
to the terms of the T & J Mortgage, void ab initio.

The Cross-Collateralization Agreement
45, The Peachtree Loan Documents and the T & J Loan Documents are collectively referred to

" hereinafter from time to time as the “Loan Documents.” The Peachiree Note and T & J Note

are collectively referred to hereinafter from time to time as the “Secured Obligations.” The
Peachtree Mortgage, Peachtree Assignment, T & J Mortgage, T & J Assignment are collectively
referred to hereinafter from time to time as the “Security Documents.” .

46. As a condition to the grant to T & J of the T & J Loan, T & J and Peachtree granted to
Jeticho and Jericho Florida a Cross-Collateralization Agreement dated October 6, 2006 (the
“Cross-Collateralization Agreement”) whereby T & J and Peachtree each agreed that the Loan
Documents are and will be cross-collateralized and cross-defauited with one another so that each
of the Security Documents shall secure payment and performance of all of the Secured

-Obligations and that a default under any of the Loan Documents shall constitute a default under

all of the Loan Documents. A true and correct copy of the Cross-Collateralization Agreement is
attached hereto and incorporated herein as Exhibit J.

The Peachtree Default and Acceleration

47.On or about March 14, 2007, Jericho Florida gave written notice to Peachtree of its receipt of
notification from the holder of the Peachtree Superior Mortgage of Peachtree’s: failure to make
payment of a total Past Due Amount of $708,600.00 due under the Peachtree Superior Mortgage,

.which notice required Peachtree to cure such default under the Peachtree Superior Mortgage. On

or about March 23, 2007, Jericho Florida gave additional written notice to Peachtree of its failure
to pay such Past Due Amount and advised Peachtree of Jericho Florida's intent to cure such

-Peachtree Superior Mortgage default by paying said Past Due Amount on March 26, 2007, and
further advising Peachtree that in the eveat that it failed to reimburse Jericho Florida in full

within five days' following the date of Jericho Florida’s payment of the Past Due Amount,

-Peachtree would thereupon be in default under the terms of the Peachtree Loan Documents.

Jericho Florida paid the sum of $713,152.50 to the holder of the Peachtree Superior Mortgage
on March 26, 2007 to cure Peachtree’s defauits under the Peachtree Superior Mortgage, and
Peachtree has thereafter failed or refused to reimburse all or. any portion thereof to Jericho
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Florida. 'Copies of the foregoing letters dated March 14, 2007 and March 23, 2007 (the
“Peachtree Demand Letters”), are attached hereto and incorporated herein as Exhibit K.

48. Jericho Florida has subsequently paid two (2) additional monthly installments due to the
holder of the Peachtree Superior Mortgage on April 10, 2607 in the amount of $185,200.00 and
on May 9, 2007 in the amount of $185,200.00. Notwithstanding the Peachtree Demand Letters
and notices given by Jericho Florida with respect to said two (2) additional payments, no
reimbursement of any such sums has been paid by Peachtree to Jericho Florida.

49. The sums so paid by Jericho Florida on account of the Peachtree Superior Mortgage, totaling
$1,083,552.50, are a portion of the secured indebtedness under the terras of the Peachtree
- Mortgage. Peachtree’s failure or refusal to pay the same within the time required by the
Peachtree Demand Letters constitutes an event of default on the part of Peachtree under the
terms of the Peachtree Mortgage and the other Peachtree Loan Documents.

50. Additionally, Peachtree’s grant of the Michaels Mortgage without the knowledge or consent
of Jericho Flonda constitutes an event of default under the Peachtree Mortgage.

51. The foregomg events of default under the Peachtree Mortgage confer upon Jericho Florida
the right to accelerate payment of the Peachtree Note in accordance with its terms and to exercise .
all rights and remedies available to Jericho Florida under the terms and provisions of the
Peachtree Loan Documents, including the right without limitation to institute this action for
foreclosure of the Peachtree Mortgage and to seek and obtain a deficiency judgment against
Peachtree and the Peachtree Guarantors, jointly and severally, in the amount of any deficiency
remaining after the foreclosure sale of the Peachtree Property in accordance with applicable law.
Jericho Florida accordingly hereby exercises its rights to accelerate and declare to be due and
payable in full the Peachtree Note and all other enumerated sums secured by the Peachtree
Mortgage, and to foreclose the Peachtree Mortgage.

52. As of the date of this Complaint, Jericho Florida is due from Peachtree the outstanding
principal balance of the Peachtree Note in the sum of $4,263,888.00, interest, under the
Peachtree Note to the extent not being paid currently out of the Interest Reserve Account
identified in the Peachtree Note, unreimbursed payments made by Jericho Florida on account of
the Peachtree Superior Mortgage, together with all expenses associated with or incurred. in
connection with this action, including, but not limited to, reasonable attomeys’ fees and costs.
Interest shall continue to accrue each day hereafter on the foregoing sums at the default rate of
twenty-four and one-half percent (24.5%) per annum as set forth in the Peachtree Note.

53. Plaintiff is entitled to have an order entered foreclosing the Peachtree Mortgage and selling
the Peachtree Property at public sale in accordance with law, subject to the Peachtree Superior
Mortgage, but free and clear of all subordinate liens, including without limitatior. the Michaels
Mortgage and the Amended Lis Pendens. .

54. Plaintiff s entitled to a judgment against Peachtree, Jeffrey Shoup, Joyoe Shoup, David Hix,

Paula Htx, Ocean Developers and T & J jointly and severally, in the amount of any deﬁcnency
remaining after sale of the Pezchtree Property.
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55. Peachtree has waived the statutory right of appraisal, and the high bid at the judicial
foreclosure sale shall be applied to the debt regardless of any appraised value of the Peachtree
Property.

The T & J Default and Acceleration

56. Pursuant to the terms of the Cross-Collateralization Agreement, the foregoing events of
default under the Peachtree Note and Peachtree Morigage constitute an event of default under the
T & J Note and T & J Mortgage. .

57. Additionally, T & JI’s grant of the McClam $850M Mortgage without the knowledge or
consent of Jericho and Jericho Florida constitutes an event of default under the T & J Mortgage.

58. The foregoing events of default under the T & J Mortgage confer upon Jericho and Jericho
Florida the right to accelerate payment of the T & J Note in accordance with its terms and to
exercise all rights and remedies available to Jericho and Jericho Florida under the terms and -
provisions of the T & J Loan Documents, including the right without limitation to institute this
action for foreclosure of the T & J Mortgage and to scek and obtein a deficiency judgment
against T & J and the T & J Guarantors, jointly and severally, in the amount of any deficiency
remaining after the foreclosure sale of the T & J Property in accordance with applicable law.
Jericho and Jericho Florida accordingly hereby exercise their rights to accelerate and declare to
be due and payable in full the T & J Note and all other enumerated sums secured by the T & J
Mortgage, and to foreclose the T & J Morigage.

§9. As of the date of this Complaint, the following sums are due to Jericho and Jericho Florida
pursvant to.the T & J Loan Documents and are secured by the T & J Morigage: the outstanding
principal balance of the T & J Note in the sum of $8,000,000.00, interest under the T & J Note to
the extent not being paid currently out of the Interest Reserve Account identified in the T & J
Note, unreimbursed payments made by Jericho and Jericho Florida on account of the T & J
Superior Mortgage to the extent not being paid currently out of the First Mortgage Interest
Reserve identified in the T & J Note, together with all expenses associated with or incurred in
connection with this action, including, but not limited to, reasonable attorneys® fees and costs.
Interest shall continue to accrue each day hereafter on the foregoing sums at the default rate of
forty (40%) pexr annum as set forth in the T & J Note.

60. Plaintiff is entitled to have an order entered, foreclosing the T & J Mortgage and selling the -

T & J Property at public sale in accordance with law, subject to the T & J Superior Mortgage, but

free and clear of all subordinate liens, including without limitation the McClam $850M
- Mortgage. .

61. Plaintiff is entitled to the entry of a further order awarding judgment against T & J, Jeffrey
Shoup, Joyce Shoup, David Hix, Paula Hix, Ocean Developers and Peachtree jointly and
severally, in the amount of any deficiency remaining after sale of the T & J Propexty.

10
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62.T & ] and the T & J Guarantors have each waived the statutory right of appraisal, and the
high bid at the judicial foreclosure sale shall be applied to the debt regardless of any apprmsed
value of the T & J Property.

Reformatio;

63. By deed dated January 23, 2004, Defendant North Myrtle Beach attempted to convey or
conveyed Parcel 8 of the T & J Property to T & J Development, LLC (the “North Myrtle Beach
Deed”). The North Myrile Beach Deed was recorded in the Office of the Register of Deeds for
Horry County in Deed Book 2691 at Page 456.

64. Upon information and belief, on January 23, 2004, T & J Development, LLC did not exist,
nor does it currently exist according to the records of the South Carolina Secretary of State as of
the date of this Complaint.

65. Upon inforrnation and belief, through the North Myrtle Beach Deed, North Mynle Beach

. intended to and did convey Parcel 8to T & J.

66. Upon i_nformation and belief, neither North Myrtle Beach nor T & J Development LLC has
any remaining right, claim or intm of any kind in Parcel 8 and the T & J le Property.

67. Upon information and belief, T & J is the current owner and holder of fee simple title to
Parce] 8 of the T & J Property.

Praver for Relief
Wherefore, Plaintiff respectfully prays unto the Court: o

1. That the Court ﬁﬁd that the Amended Lis Pendens is invalid and void and of no effect on the
Peachtree Property.

2. That the Court find that the McClam $2MM Mortgage, the Goetz Mortgage and the Hancock
. Mortgage have been satisfied and no longcr constitute liens upon any portion of the T & J
Pmpcrty

3. That the Court find that North Myrtle Beach has oonveyed all of its right, title and interest in
Parcel 8 of the T & J Property and has no remaining right, claim or interest in Parcel 8 of the
T & J Real Property, and that the Court reform the North Myrtle Beach Deed to show that
title to Parcel 8 of the T& J Pmpertylsﬁ.lllyvmted inT&J.

4. That the Court ascertain and determine all amounts due on the Secured Obligations,
including interest, principal, fees and costs advanced, and unreimbursed advancements paid

to the holder of the Peachtree Superior Mortgage and the T & J Superior Mortgage pursuant
to the Loan Documents, together with attorneys fees and costs of this action.

11
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That the Peachtree Mortgage be declared a good and valid second mortgage lien on the
Peachtree Property, subject only to the Peachtree Superior Mortgage and applicable due, past
due and accruing property taxes, and that Plaintiff bave judgment of foreclosure for the
amounts found to be due and owing under the Peachtree Loan Documents, together with any
taxes or insurance premiums which may be due or which may be or have been paid by
Plaintiffs.

That the T & J Mortgage be declared a good and valid second mortgage lien on the T & J
Property, subject only to the T & J Superior Mortgage and applicable due, past due, and
accruing property taxes, and that Plaintiffs have judgment of foreclosure for the amounts
found to be due and owing under the T & J Loan Documents, together with any taxes or
insurance premiums which may be due or which may be or have been paid by Plaintiffs.

That the T & J Property and the Peachtree Property be sold according to law and the practice
of the Court, free and clear of any liens and claims of others but subject to the Peachtree
Superior Mortgage, the T & J Superior Mortgage and all due, past due and accruing Horry
County property taxes, that the equity of redemption be barred, and that the proceeds of sale
be applied as follows: -

First: to-the costs and expenses of this action and such sale;

Second: to the payment and discharge of all amounts due Plaintiffs under the Peachtree
Loan Documents and the T & J Loan Documents, together with any payments made by
Plaintiffs on account of the Peachtree Superior Mortgage and/or the T & J Superior
Mortgage, and taxes or insurance premiums which may be due or which may be or have
been paid by Plaintiffs and with Plaintiffs’ costs and attorneys fees; and

Third: the surplus, if any, be distributed according to law.

That Plaintiffs be granted judgment against T & J, Jeffrey Shoup, Joyce Shoup, David Hix,
Paula Hix, Ocean Developers, and Peachtree, jointly and severally, in the amount of any
deficiency remaining after sale of the T & J Property, such deficiency to be based upon the
high bid at the judicial foreclosure sale regardless of any appraised value of the T & J -
Property. _

That Plaintiffs be granted judgment against Peachtree, Jeffrey Shoup, Joyce Shoup, David
Hix, Paula Hix, Ocean Developers, jointly and severally, in the amount of any deficiency

remaining after sale of the Peachtree Property, such deficiency to be based upon the high bid
at the judicial foreclosure sale regardless of any appraised value of the Peachtree Property.

12
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10.  For such other and further relief as may be just and proper.

June 7, 2007 -

~

Womble Carlyte Sandridge & Rice, PLLC

By:

W. Lindsay Smil/(S.C. Ba¥’# 5233)
Courtney S. Plyler (S.C. Bar #71687)
550 South Main Street, Suite 400
Post Office Box 10208
Greenville, South Carolina 29603-0208
voice: 864.255.5400
fax: 864.255.5440 :
e-mail: Ismith@wesr.com

1 .com

Attorneys for the Plaintiffs

13 -
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STATE OF SOUTH CAROLINA
IN THE COURT OF COMMON PLEAS
COUNTY OF HORRY
Jericho All-Weather Opportunity
Fund, L.P., 8 Delaware limited
partnership and Jericho State Capital
Corporation of Florida, a
Florida corporation,
Case No. 07CP __—-
Plaintiffs, g
Vs, '

T & J Development of NMB, LLC, a

-2
South Carolina limited liability oz 203
company, a’k/a T & J Development, LLC, ‘;‘. E B
Peachtree Properties of North =Y <&
Myrtle Beach, LLC, a South G o 8_'3
~- - Carolina limited liability company, ol FE
Jeffrey Shoup, Joyce Shoup, <l )
David Hix, Paula Hix, Ocean a:;j,-_ 3
Developers, LLC, a South Carolina v
limited liability company, Glenn Michacls,

Manny Pappus, TJ. Ungaro, North Myrtle
Beach Investment Group, LLC, Horst Goetz,
Durward W. Hancock, Hortense G. Hancock,
And McClam Investment Company, LLC,

Defendants.

\
NOTICE OF PENDENCY OF ACTION

Notice is hereby given pursuant to §§15-11-10, et seg. of the South Carolina Code of Laws that
an action is now pending in this Court by the above named Plaintiffs against the above named
Defendants for the foreclosure of the Mortgage between Jericho State Capital Corporation of
~ Florida, a Florida corporation and Peachtree Properties of North Myrtle Beach, LLC, a South
Carolina limited liability company, and recorded in the Office of the Register of Deeds for Horry
County, South Carolina on July 25, 2006 in Mortgage Book 4629 at Page 272 (the “Peachtree
Mortgage”), and for the foreclosure of the Mortgage between Jericho All-Weather Opportunity
‘Fund, L.P., a Delaware limited partnership and Jericho State Capital Corporation of Florida, a -
Florida corporation and T&J Development of NMB, LLC, a South Carolina: limited liability -
- company, and recorded in the Office of the Register of Deeds for Horry County, South Carolina
on October 9, 2006 in Mortgage Book 4724 at Page 685 (the “T & J Mortgage”™).

The mortgaged premises being foreclosed upon are dt;scribd on attached Exhibit A.
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June 7, 2007

Wox% riyle S dridge & Rice, PLLC

y Smith (d C. Bar #5233)

Courtn S. Plyler (SC Bar #71687)
550 S. Main St., Suite 400
Post Office Box 10208
Greenville, South Carolina 29603-0208
voice: 864.255.5400
fax: 864.255.5440
e-mail: [smith@wesr.com
cplyler@wesr.com

Attorneys for the Plaintiff .
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EXHIBIT A

The Peachtree Mom :

PARCFEL ONE

ALL AND SINGULAR those three (3) certain Lots in Socastee Township, Horry County, South
Carolina, being shown on a Plat prepared for the Estate of John C. Spivey by J.F. Thomas,
Surveyor, dated September 1, 1965, recorded November 16, 1965, in Plat Book 43 at Page 183,
and designated thereon as Hursey Three Lots, to which Plat reference is made, being described
as follows:

Beginning at a point on the inland Waterway the lands intersects with the Inland Waterway and
Spivey Road, a right-of-way from which has been granted at a corner designated Concrete N;
thence North: 78 degrees, 10 minutes West 225 feet to Concrete N; thence North 27 degrees 10
minutes East 250 feet to Pipe N; thence South 78 degrees 10 minutes East to Pipe N; thence
South 27 degrees 10 minutes East 250 feet to the beginning comer.

Bounded on the North by lands of Ruth L. McClam; on the East by lands of Ruth L. McClam, on
the South by the Northern margin of Intracoastal Waterway, and on the West by lands of Ruth L.
McClam.

P L 0:

ALL AND SINGULAR, that lot of land in Socastee Township, Horry County, South Carolina,
on the Northemn side of the Inland Waterway and located near the Old Sweet Ditch, bounded and
described as follows:
Commencing at an iron stake on the Northern bank of the Inland Waterway being a point where
the Eastern bank of the Old Socastee Creek intersects the Inland Waterway, and running thence
in a Northerly direction 21 degrees East 250 feet to an iron stake; thence Eastward 79 degrecs
East 100 feet to an iron stake; thence South 21 degrees East 250 feet to an iron stake on the
Northem bank of the Inland Waterway; thence Westwardly along the Nortbem bank of the
Inland Waterway 100 fect to the beginning comer. _
“Bounded on the North by other lands of Ruth L. McClam; on the East by other lands of Ruth
" L. McClam; on the South by the Inland Waterway; and on the west by other lands of Ruth L.
McClam.

PARCEL THREE:

ALL AND SINGULAR, that certain tract or parcel of land in Socastee Township, Horry
County, South Carolina, one hundred thirty-five (135) acres, more or less, having been
platted and shown on a Plat prepared by J.F. Thomas, Surveyor, dated September 1, 1965.
This 135 acres is situatc North of the Intracoastal Waterway. The Plat is recorded in Plat
Book 43, Page 183, in the Office of the Clerk of Court of Homy County, to which Plat
reference is made.

The 135 acres is exclusive of the proposed highway area shown on the Plat above referenced to
and is described as follows:
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This property was heretofore conveyed by Ruth Ludlum McClam, et al to the Grand Strand
Water and Sewer Authority by Deed dated 23 November, 1990; and recorded in Deed Book
1438, Page 163, in the office of the Clerk of Court for Homy County, South Carolina.
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thereof is or may be subject to statutory regulation imposed by the South Carolina Coastal Zone
Act of 1977, S.C. Code Ann. Sections 48-39-10 et. seq. (1988, Supp.), as amended by The South
Carolina Beach Management Act, S.C. Code Ann. Section 48-39-270 et seq. (1988 Supp.),
hereinafter collectively. called “the Acts”. The Acts involve, and may subject the property to, the
creation and existence of interim and final baselines, setback lines, the velocity zone and erosion
rate, all as is more fully defined in the Acts. Part or all of the property is or may be located
seaward of the setback line, the minimum setback line or interim baseline, and has an erosion
rate, all as determined by the South Carolina Coastal Council, w/k/a Office of Ocean.Coastal
Resource Management. All or part of the property is or may be within the velocity zone as
determined by the Federal Emergency Management Agency. The Acts may also restrict the
Grantee's right to build, repair or rebuild structures on the property. No structure may be
constructed seaward of the setback line without a permit issued by the South Carolina Coastal
Council, w/k/a Office of Ocean Coastal Resource Management. Pursuant to the Acts, the
* locations of the baselines and interim and final setback lines are subject to change. The
methodology utilized in determining the exact location of the setback lines and baselines on the
property and the currently applicable erosion rate may be obtained from the South Carolina
Coastal Council, n/k/a Office of Ocean Coastal Resource Management. The methodology
described above must be utilized in a case-by-case, property-by-property manner in order for
an exact, surveyed determination to be made of the location of the baselines and setback lines,
or the velocity zone, the effect of such regulation on the property, or the accuracy of the
foregoing disclosure. S

Parcel Three: .

Unit 310, Building 3401, of Pier Watch Villas Horizontal Property Regime, established pursuant
to the Master Deed of Pier Watch Villa Horizontal Property Regime, dated January 31, 2006 and
recorded March 17, 2006 in Deed Book 3064 at Page 1229, and all Exhibits and Amendments
thereto (the “Master Deed"), records of Horry County, South Carolina.

SUBJECT to all of the provisions of the aforesaid Master Deed and all Exhibits and Amendments

TOGETHER with all of the appurtenances thereto according to said Master Deed, and Exhibits
and Amendments, thereto, and the Grantee assumes and agrees to observe and perform its
obligations under the Master Deed, and all Exhibits and Amendments thereto, including, but not
limited to, the payment of assessments of the By-Laws of Pier Watch Villas Homeowners®
Association. : :

Being a portion of the premises conveyed to Pier Watch Villes, LLC by Deed from Ship Ahoy
Motel Partnership, dated September 26, 2003, and recorded in Deed Book 2647 at Page 0353,
public records of Horry County, South Carolina.

Parcel Four:

ALL AND SINGULAR, all that certain piece, parcel or tract of land, situate, lying and being in ’
the County of Horry, State of South Carolina, and near the Atlantic Ocean, shown and designated
as Lot No. 2 in Block 7, Windy Hill Beach, Subdivision, as shown on a plat or may made by
N.C. Hughes, Jr., Engineer, revised March 25, 1947, and which plat or map is recorded in the
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Office of the Clerk of Court for Homry County, South Carolina, and reference to which is heveby
craved as forming a part and parcel hereof.

TMS: 156-08-10-006

Parcel Five:

ALL AND SINGULAR, that certain piece, parcel or lot of land, situate, lying and being in the
County of Homry, State of South Carolina, and near the Atlantic Ocean, shown and designated as Lot
No. 3, in Block 7, onaplatcrmapmadebyNC Hughes, Jr., Engineer, revised March 25, 1947,

which plat or map is recorded in the Office of the Clerk of Court for Horry County, South
Carolina.

TMS: 156-03-10-005
Parcel Six:

All and singular, all that certain piece, parcel or lot of land situate, lying and being in the County
. of Horry, State of South Carolina, Little River Township, City of North Myrtle Beach, Windy
" Hill Beach Section, designated as LOT FOUR (4), BLOCK SEVEN (7), of WINDY HILL
BEACH as shown on a map or plat thereof prepared by N.C. Hughes, Jr., Engineer, revised the 25
- day of March, 1947 and recorded In the Office of the Clerk of Court for Horry County in Plat
Book 5-A at Page 111, reference to which is craved as forming a part of these preseats.

Parcel Seven:

All and singular, all that certain piece, parcel or lot of land situate, lying and being in the County
of Horry, State of South Carolina, Littie River Township, Windy Hill Beach Section, City of
North Myrtle Beach, designated as LOT FIVE (5), BLOCK SEVEN (7), WINDY HILL BEACH
CORPORATION PROPERTY, as shown upon map or plat thereof recorded in the Office of the
- Clerk of Court for Horry County in Plat Book 5-A at Page 111,

Parcel. Elght

All and singular, that certain piece, parcel or lot of land shown and dwgna!ed as Lot A on that
certain Plat of 39™ Avene and Lake Drive, Lots A through I inclusive (9 lots), prepared for KLR
Investments, LLC by Perry Land Surveymg, Inc., dated November 4, 2002, revised February 17,
2003 and recorded May 19, 2003 in Plat Book 189 at Page 231, records of Homry County,
reference to said plat hereby is craved.

TOGETHER with a non-exclusive easement for ingress/egress and utility placement and
maintenance above, along, and below that “22” Ingress/Egress and Utility Easement” as shown
on the referenced plat. Moreover, the Grantor reserves a nop-exclusive easement for
- ingress/egress and utility placement ‘and maintenance above, along and below that “22’
Ingress/Egress & Utility Easement” as shown on the referenced plat.

WCSR 3605020v1
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STATE OF SOUTH CAROLINA"

H

COUNTY OF HORRY

Jericho All-Weather Opportunity Fund, L.P., a
Delaware limited partnership, and Jericho State
Capital Corporation of Florida, a Florida :
corporation '

Plaintiffs,
- VS.

T & J Development of NMB, LLC, a South
Carolina limited liability company, a/k/a T & J
Development LLC, Peachtree Properties of
North Myrtle Beach, LLC, a South Carolina
limited liability company, Jeffrey Shoup, Joyce
Shoup, David Hix, Paula Hix, Ocean
Developers LLC, a South Carolina limited
liability company, Glenn Michaels, Manny
Pappus, T. J. Ungaro, North Myrtle Beach
Investment Group, LLC, Horst Goetz, Durward
W. Hancock, Hortense G. Hancock, and
McClam Investment Company, LL.C,

Defendants.

BY THE COURT:

2

IN THE COURT OF COMMON

PLEAS

C.A. No. 07-CP-26-3579

TRANSCRIPT OF HEARING

0] 6 Hy L-25% 10

This matter is before the Court pursuant to an Order of Reference ﬁled
with the Court on October 3, 2007, wherein and whereby all causes of
action in this matter were referred to the undersigned, pursuant to Rules 53
and 71 of the South Carolina Rules of Civil Procedure, for the purpose of
taking testimony and evidence and entering a final judgment or decree,
" with any appeal being taken directly to the South Carolina Supreme Court
-or the South Carolina Court of Appeals, as provided by the South Carolina
Appellate Court Rules. This hearing is conducted on October 30, 2007 at
2:30 p.m. at Chambers, attended by S. Sterling Laney, Il of Womble
Carlyle Sandridge & Rice, PLLC, attorneys for the Plaintiffs and Robert
H. Gwin, Il of Gwin Law Offices, LLC attorney for Defendants, T&J
Development of NMB LLC, Peachtree Properties of North Myrtle Beach,
LLC, Jeffrey Shoup, Joyce Shoup, David Hix, Paula Hix, and Ocean
.Developers LLC. All other Defendants have been notified as to the date
and time of this hearing as evidenced by the Certificate of Service dated

WCSR 3768856vi
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October 16, 2007, but are not in attendance. Pursuant to the Court’s
review of the file in this case, it appears that the Notice of Pendency of
Action, Summons and Complaint in this matter were all filed with the
Clerk of Court for Horry County on June 8, 2007. Service was made upon
Defendants as shown by Affidavits of Service on file in this action.
Defendants Horst Goetz, T. J. Ungaro and Glenn Michaels have not
answered, appeared or otherwise pleaded within the time required by the
Summons and, pursuant to Amended Affidavit of Default on file in this
case, became in default on August 4, 2007, July 30, 2007 and August 18,
2007 respectively. Defendant Glenn Michaels has now retained the
services of Charles S. Bemnstein of Bernstein and Bernstein, PA who has
discussed the matter with Plaintif®s counsel and asked that Defendant
Glenn Michaels’ rights as a subordinate mortgage holder be protected as
allowed by applicable law. It appears that this Court has jurisdiction of
the parties and of the subject matter of this action. Mr. Laney, are you
ready to proceed?

BY MR. LANEY:

Yes, Your Honor. May it please the Court, I am Sterling Laney of the law
firm of Womble Carlyle Sandridge & Rice, PLLC, attorneys for the
Plaintiffs in this action. This action is a foreclosure in which the Plaintiffs
are seeking to foreclose two separate mortgages and related loan
documents all of which pertain to real estate located in Horry County,
South Carolina. The Plaintiffs are currently seeking a deficiency
judgment against the Defendants and therefore are currently asking that
the public sale of the mortgaged property remain open for 30 days after
the Sales Day in accordance with applicable South Carolina law
However, Plaintiffs are hereby reserving their right to waive said
deficiency judgment by providing this Court with written notice of such
waiver, along with a copy of the notice to Defendants T&J, Peachtree,
Jeffrey Shoup, Joyce Shoup, David- Hix, Paula Hix, and Ocean
Developers. If Plaintiffs decide to waive their right to a deficiency

! judgment, the public sale of the mortgage property will be final on the
- Sales Date. At this time, ] would like to introduce into the record the

onginal loan documents with leave to substitute copies evidencing and
securing the Defendants’ indebtedness to the Plaintiffs, with leave to
substitute into the record copies of the original documents following the
Court’s acceptance of the originals as well as the Court’s granting
Plaintiffs’ "request to be allowed to reserve their rights in regards to
waiving any deficiency judgment.

BY THE COURT:

WCSR 3768856v]
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Your requests are granted.
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BY MR. LANEY:

On July 24, 2006, for value received, Defendant Peachtree Properties of
North Myrtle Beach, LLC (hereinafter referred to as ‘“Defendant
Peachtree™) executed and delivered to Plaintiff Jericho State Capital
Corporation of Florida, a Florida corporation (hereinafter referred to as
“Jericho Florida™) a promissory note in the original principal amount of
$4,263,888.00. This note shall be hereinafter referred to as the “Peachtree
Note”. Pursuant to the terms and conditions of the note, Defendant

‘Peachtree promised to pay to Plaintiff Jericho Florida said principal

amount, together with interest on the unpaid principal balance as set forth
therein, late charges as provided therein, and all expenses of collection or
enforcement of payment of the Peachtree Note, including, but not limited
to, reasonable attorney’s fees and expenses. I would offer the original
Peachtree promissory note as Exhibit 1.

BY THE COURT: -—

BY MR. LANEY:

The Peachtree Note is received into evidence as Plaintiffs’ Exhibit 1.

In order to secure the payment of the Peachtree Note, for value received,
Peachtree granted to Jericho Florida a Mortgage, Security Agreement and
Assignment of Leases and Rents dated July 24, 2006 (the “Peachtree
Mortgage”), covering certain real property, described more fully therein,
along with any improvements, structures and buildings and any alterations
thereto, located in Horry County, South Carolina, all fixtures thereon, and
all other contracts, contract rights, leases, rents and other personal
property described more fully therein (collectively, the ‘“Peachtree
Property”). The Peachtree Mortgage was recorded in the Office of the
Register of Deeds for Horry County, South Carolina, on July 25, 2006 in
Mortgage Book 4629 at Page 277. 1 would offer the original Peachtree
Mortgage as Exhibit 2. .

BY THE COURT:

WCSR 3768856v!

The Peachtree Mortgage is received into evidence as Plaintiffs’ Exhibit 2.

'~ 'BY MR.LANEY:

By its terms, the Peachtree Mortgage additionally secures any future or
additional advances made by Jericho Florida at its option to Peachtree, up
to a maximum principal secured indebtedness of $8,527,776.00, plus
interest and any disbursements made for the payment of taxes, levies, or
insurance on the Peachtree Property, plus any sums expended to cure a
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default under the Peachtree Superior Mortgage defined therein, plus all

attorneys’ fees and expenses incurred by Jericho Florida in connection -

with enforcing the Peachtree Note and Peachtree Mortgage, or incurred in
connection with any foreclosure action or other proceeding brought by
Jericho Florida to enforce and protect its rights and interest under the
Peachtree Mortgage and Peachtree Note, whether incurred before or after
any decree of judgment of foreclosure.

Additionally, by its terms, the Peachtree Mortgage secures the covenant of
Peachtree not to create or suffer any mortgage, lien or. encumbrance,
directly or indirectly, with respect to all or any portion of the Peachtree
Property with any such mortgage or lien placed on the Peachtree Real
Property to be deemed void ab initio. The Peachtree Mortgage further
recites that it is subject to a first mortgage upon the Peachtree Property in
favor of R. E. Loans, LLC, a California limited liability company,
securing a note in the principal sum of $18,520,000.00 (the “Peachtree
Superior Mortgage™).

In order to further secure Peachtree's obligations to Jericho Florida,
Peachtree granted to Jericho Florida an Assignment of Leases and Rents
dated July 24, 2006 (the “Peachtree Assignment™). The Peachtree
Assignment was recorded in the Office of the Register of Deeds for Horry
County, South Carolina, on September 5, 2006, in Deed Book 3152 at
Page 472, 1 would offer the Peachtree Assignment as Exhibit 3.

BY THE COURT’

: The Peachtree Assignment is received into evidence as Plaintiffs® Exhibit

3.

BY MR. LANEY:

‘In order to further evidence the grant of a security interest in the personal

property and fixtures described in the Peachtree Mortgage and Peachtree
Assignment, Jericho filed a UCC-1 Financing Statement on July 25, 2006
in the office of the Register of Deeds: for Horry County in Mortgage Book
4629 at Page 333, that identifies Peachtree as debtor and Jericho Florida as
secured party (the “Peachtree UCC") 1 would offer the Peachtree UCC as
Exhibit 4.

BY THE COURT:

The Peachtree UCC is received into evidence as Plaintiffs’ Exhibit 4.

BY MR. LANEY:

WCSR 3768856v1
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In order to further secure Peachtree’s obligations to Jericho. Florida,
Jeffrey Shoup, Joyce Shoup, David Hix, Paula Hix, Ocean Developers and
T & J (collectively, the “Peachtree Guarantors,” and individually, a
*“Peachtree Guarantor™) granted to Jericho Florida a Guaranty, dated July
24, 2006 (the “Peachtree Guaranty”), pursvant to which each Peachtree
Guarantor unconditionally, jointly, severally and irrevocably guaranteed to
Jericho Florida prompt and complete payment when due of the principal,
together with any and all interest and other sums due and payable, and the
performance, observance and discharge by Peachtree of all covenants and
conditions set forth in the Peachtree Note, the Peachtree Mortgage, the
Peachtree Assignment, the Peachtree UCC, and any and all other
documents evidencing or securing the obligations set forth therein
(collective, the “Peachtree Loan Documents”), and the payment of any and
all expenses paid or incurred by Jericho Florida in collecting any or all of
the sums due and in enforcing its rights under the Peachtree Guaranty or
the Peachtree Loan Documents, including, but not limited to, attomeys
fees. 1would offer the Peachtree Guaranty as Exhibit 5.

BY THE COURT:

The Peachtree Guaranty is received into evidence as Plaintiffs’ Exhibit 5.

BY MR. LANEY

-On October 30, 2006, Penchtree gave to Defendant Glenn Michaels a

Mortgage of Real Property upon the Peachtree Property purporting to
secure the principal amount of $1,500,000.00, which mortgage was
recorded on November 7, 2006 in the Office of the Register of Deeds for
Horry County, South Carolina, in Mortgage Book 4762 at page 785 (the
“Michaels Mongage ')

As evidenced by the date of the Michaels Mortgage, as well as the date,
book and page number of the Michaels Mortgage recording, the Michaels
Mortgage was granted and recorded after the Peachtree. Mortgage was
recorded. Further, it appears from the uncontroverted testimony of Glenn
Chwatt, President of Plaintiff Jericho Florida that the Michaels Mortgage
was additionally granted without the knowledge or consent of Jericho
Florida.. Accordingly, the Michaels Mortgage is subordmate to lien of the
Peachtree Mortgage.

Defendant Michaels is in default as shown by the Amended Affidavit of
Default on file and dated October 16. 2007.. However, attomey Charles
Bemstein has entered an appearance on behalf of Defendant Michaels and

" answered the Complaint. In his answer Defendant Michaels joins in the

WCSR 3768856v}

request that the Michaels Mortgage be considered a subordinate mortgage
to the Peachtree Mortgage. )
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Based on the above information, we hereby move this Court for an Order
indicating that the Michaels Mortgage shouid be considered subordinate to
the lien of the Peachtree Mortgage with all rights and interest of such
subordinate mortgage holder. -

BY THE COURT:

Based on the facts before me, I hereby grant your Motion and Order that -
the Michaels Mortgage shall be considered subordinate to the lien of the
Peachtree Mortgage and given all rights and interest warranted to a
subordinate mortgage holder.

BY MR. LANEY:

On March 9, 2007, Defendants Manny Pappus (“Pappas”) and T. J.
Ungaro (“Ungaro™) filed an Amended Lis Pendens (the “Amended Lis
Pendens”) in the Office of the Clerk of Court for Horry County South

- Carolina in File No. 06-LP-126 purporting to affect the title to the
Peachtree Property. ’

~ No summons or complaint was filed by Defendants Pappus and Ungaro in
' . connection with the Amended Lis Pendens within twenty (20) days after
such filing or at any time subsequent thereto.

Based on the above facts, as well as the uncontroverted testimony of
Plaintiffs, as set forth in their Affidavits, any interest claimed by
7 - Defendants Pappas and Ungaro should be considered null and avoid, and
the Amended Lis Pendens should be considered of no consequence to this
_ action.” We hereby move this Court for an Order indicating that the
" ©  Amended Lis Pendens is of no consequence to this action and should be
- cancelled of record in the Office of the Clerk of Court for Horry County.

BY THE COURT:
Based on the facts before me and the law of the State of South Carolina
governing the time in which to file a Summons and Complaint foreclosing.
upon the interest set forth in a Lis Pendens, I hereby grant Plaintiffs’
Motion and Order that the Amended Lis Pendens shall be cancelled of
record in the Office of the Clerk of Court for Horry County.

BY MR. LANEY:

WCSR 3768856v]
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On October 6, 2006, for value received, T & J Development of NMB,
LLC (hereinafier referred to as “T & J”) executed and delivered to
Plaintiffs Jericho Florida and Jericho All-Weather Opportunity Fund, L.P.
(“Jericho™) a promissory note in the original principal amount of
$8,000,000.00 (the “T & J Note”), pursuant to which T & J promised to
pay Plaintiffs said principal amount, together with interest on the unpaid
principal balance as set forth therein, late charges as provided therein and

.all expenses of collection or enforcement of payment of the T & J Note,

whether or not suit is brought, and if suit is brought, then through all
appellate actions, including, but not limited to, reasonable attorneys’ fees
and expenses. [ offer the T & J Note as Exhibit 6.

BY THE COURT:

The T & J Note is received into evidence as Plaintiffs’ Exhibit 6.

BY MR. LANEY:

In order to secure the payment of the T & J Note, for value received, T & J
granted to Jericho and Jericho Florida a Mortgage, Security Agreement
and Assignment of Leases and Rents dated October 6,-2006 (the *“T & J
Mortgage™), covering certain real property described more fully therein,
along with any improvements, structures and buildings and any alterations
thereto, located in Horry County, South Carolina, all fixtures thereon and
all other- contracts, contract rights, leases, rents and other personal
property described more fully therein (collectively, the “T & J Property”).
Individual portions of the T & J Property are sometimes referred to herein
and in the T & J Mortgage-as Parcel 1, Parcel 2, Parcel 3, Parcel 4, Parcel
5, Parcel 6, Parcel 7 and Parcel 8. The T & J Mortgage was recorded in
the Office of the Regwter of Deeds for Horry County, South Carolina, on

“October 9, 2006, in Mortgage Book 4724 at Page 685. l offerthe T & J

’Mortgage as Exhiblt 7.

BY THE COURT

The T & J Mortgage is received into evidence as Plamtlﬁ's Exlu“bnt 7.

" BY MR. LANEY:

By its terms, the T & J Mortgage additionally secures any future or

. additional advances made by Plaintiffs at its option to T & J, up to a .

WCSR 3768856v1

maximum principal secured indebtedness of $16,000,000.00, plus interest
and any disbursements made for the payment of taxes, levies or insurance
onthe T & J Property, plus any sums expended to cure a default under the
T & J Superior Mortgage defined therein, plus all attorneys’ fees and
expenses incurred by Plaintiffs in connection with enforcing the T & J
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Note and T & J Mortgage, or incuired in connection with any foreclosure
action or other proceedings brought by Plaintiffs to enforce and protect
their rights and interest under the T & J Mortgage and T & J Note,
whether incurred before or after any decree or judgment of foreclosure. °

By its terms, the T & J Mortgage secures the covenant of T & J not to
create or suffer any mortgage, lien or encumbrance, directly or indirectly,
with respect to-all or any portion of the T & J Property with any such
mortgage or lien placed on the T & J Property to be deemed void ab initio.
The T & J Montgage further recites that it is subject to a first mortgage
upon the T & J Property in favor of R. E. Loans, LLC, a California limited
liability company, securing a note in the principal sum of $12,950,000.00
and a first mortgage upon Parcel 8 of the T & J Property in favor of First
Palmetto Savings Bank FSB securing & note in the principal amount of
$1,100,000.00 (collectively, the “T & J Superior Mortgages™).

-In order to further secure T & J’s obligations to Plaintiffs, T & J granted to

Plaintiffs its Assignment of Leases and Rents dated October 6, 2006 (the
“T & J Assignment™). The T & J Assignment was recorded in the Office
of the Register of Deeds for Horry County, South Carolina, on October 9,
2006, in Deed Book 3170 at Page 419. [ offer the T & J Assignment as
Exhibit 8.

BY THE COURT: .

The T & J Assignment is received into evidence as Plaintiffs’ Exhibit 8.

BY MR. LANEY:

In order to further secure;T & s obligatiohs to Plaintiﬁ'ﬁ, Jeffrey Shoup,
Joyce Shoup, David Hix, Panla Hix, Ocean Developers and Peachtree
(collectively, the “T & I Guarantors,” and individually, a “T & J

‘Guarantor™) granted to Plaintiffs a Guaranty, dated October 6, 2006 (the

“T & J Guaranty”), pursuant to which each T & J Guarantor
unconditionally, jointly, severally and irrevocably guaranteed to Plaintiffs
the prompt and complete payment when due of the principal, together with
any and all interest and other sums due and payable, and the performance,
observance and discharge by T & J of all covenants and conditions set
forth in the T & J Note, the T & J Mortgage, the T & J Assignment and
any and all other documents evidencing or securing the obligations set
forth therein (collectively, the “T & J Loan Documents™), and the payment
of any and all expenses paid or incurred by Plaintiffs in collecting any or
all of the sums due and in enforcing any rights under the T-& J Guaranty
or the T & J.Loean Documents, including, but not limited to, attorneys fees.
1 offer the T & J Guaranty as Exhibit 9. .

BY THE COURT: ~

WCSR 3768856v!
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The T & J Guaranty is received into evidence as Plaintiff’s Exhibit 9.

BY MR. LANEY:

On July 24, 2006, T & ] gave a Mortgage covering parcels 4, 5, 6, and 7 of
the T & J Property to Defendant McClam Investment Company, LLC
(“McClam”) in the principal amount of $2,942,286.09 that was recorded
on July 25, 2006 in the Office of the Register of Deeds for Horry County
in Mortgage Book 4629 at Page 340 (the “McClam $2MM Mortgage™).

It appears from the testimony in this matter and the Answer on file from
Defendant McClam, that the debt secured by the McClam $2MM
Mortgage was satisfied at the closing of the T & J Loan and the McClam
$2MM Mortgage is no longer a valid lien on Parcels 4, 5, 6 and 7 ofthe T
& J Property and should be cancelled of record.

Based on the above, Plaintiffs hereby move this Court for an Order
indicating that the McClam $2MM Mortgage is cancelled of the record
and no longer considered a valid mortgnge lien on Parcels 4, 5, 6 and 7 of
the T & J Property.

BY THE COURT:

Based on the facts before me and the pleadings in this case, Plaintiffs’
Motion is granted and it is ordered that the McClam $2MM Mortgage .
shall be cancelled of record in the Office of the Register of Deeds for
Horry County and no longer considered a valid mortgage lien on Parcels
4,5, 6 and 7 of the T & J Property:

BY MR. LANEY

WCSR 3768856v1

On January 4, 2004, T&J gave a Mortgage covermg Paroels 6 and 7 of
the T & J Property to Defendant Horst Goetz (“Goetz”) in the principal
amount of $506,250.00 that was recorded on January 7, 2004 in the Office
of the Register of Deeds for Horry County in Mortgage Book 3534 at page
951 (the “Goetz Mortgage™).

Defendant Goetz is in default as shown by the Amended Aﬁidavxt of
Default on file and dated October 16: 2007.

It appears from the uncontroverted testimony in this matter as provided by
Plaintiffs in their Affidavits and the Answer on file from. Defendant
McClam that the debt secured by the Goetz Mortgage was satisfied at the
closing of the T & J Loan and the Goetz Mortgage should no longer a
valid mortgage lien on Parcels 6 and 7 of the T & J Property and should be
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cancelled of record in the Office of the Register of Deeds for Horry
County.

Based on the above, Plaintiffs hereby move this Court for an Order
indicating that the Goetz Mortgage is cancelled of the record and no
longer considered a valid mortgage lien on Parcels 6 and 7 of the T & J

Property.
BY THE COURT:

Based on the facts before me and the pleadings in this case, Plaintiffs’
Motion is granted and it is ordered that the Goetz Mortgage shall be
cancelled of record in the Office of the Register of Deeds for Homry
County and no longer considered a valid mortgage lien on Parcels 6 and 7
of the T & J Property.

BY MR. LANEY

On March 4, 2004, T & J gave a mortgage covering parcel 8ofthe T&J
Property to Defendants Durward W. Hancock and Hortense G. Hancock in
the principal amount of $200,000.00 that was recorded on March 5, 2004
in the Office of the Register of Deeds for Horry County in Mortgage Book
3579 at Page 1469 (the “Hancock Mortgage”)

.~ It appears from the uncontroverted testxmony of Plaintiffs, as well as the

. Answer of Defendants Hancock in this matter, that the debt secured by the
Hancock Mortgage was satisfied at the closing of the T-& J Loan and the
Hancock Mortgage is-no longer a.valid lien on Parcel 8 of the T & J
Property and should be cancelled of record.

Based on the above, Plaintiffs hereby move this Court‘for an Order
indicating that the Hancock Mortgage is cancelled of the record and no
longer considered a valid mortgage lien on Parcel 8 of the T & J Property.

BY THE COURT:
Based on the facts before me and the pleadings in this case, Plaintiffs’
Motion is granted and it is ordered that the Hancock Mortgage shall be
cancelled of record in the Office of the Register of Deeds for Horry

County and no longer consxdered a valid mortgage lien on Parcel 8 of the
T & J Property.

BY MR. LANEY

On October 6, 2006, T & J gave a Mortgage, Assxgnment of Rents and
Security Agreement covering the T & J Property to McClam in the

: 10
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principal amount of $850,000.00 that was recorded on October 9, 2006 in
the Office of the Register of Deeds for Horry County in Mortgage Book
4724 at Page 744 (the “McClam $850M Mortgage™).

From the testimony of Plaintiffs the lien of the McClam $850M Mortgage
was granted without the knowledge or consent of Plaintiffs. It further
appears from the information contained in the public records from the
Office of the Register of Deeds of Horry County that the McClam $850M
Mortgage was recorded after the T & J Mortgage and, if not found to void
ab initio, since it was granted without the knowledge or consent of
Plaintiffs, that it should be considered subordinate to lien of the T & J
Mortgage, which fact is also supported by the Answer on file by

" Defendant McClam.

Plaintiffs hereby move this Court for an Order indicating that the McClam
$850M Mortgage is subordinate to the lien, rights and interests of the T &
J. Mortgage with all rights and interest afforded to a subordinate mortgage
holder. .

BY THE COURT:

Based on the pleadings in this matter and a review of the book and.page

- numbers on public record as maintained in the Office of the Register of

Deeds for Horry County, it appears that the McClam $850M Mortgage

. was granted and recorded after the T & J Mortgage was granted and

recorded, and therefore the McClam $850M Mortgage is subordinate to
the lien, rights and interests of the T & J Mortgage and should be afforded

. all rights attendant to being a subordinate mortgage holder.

BY MR. LANEY:

As a condition to Plaintiff’s issuing to T & J the T & J Loan, T & J and
Defendant Peachtree Properties of North Myrtle Beach, LLC
(“Peachtree™) granted to Plaintiffs a Cross-Collateralization Agreement

- dated October 6, 2006 (the “Cross-Collateralization Agreement”) whereby

T&J and Peachtree each agreed that the Peachtree Note, Peachtree

. Mortgage and other Peachtree Loan Documents as those terms are defined

in the Complaint and the T&J Note, T&J Mortgage and other T&J Loan
Documents as those terms are defined in the Complaint are and will be
cross-collateralized and cross-defaulted with one another so that the
Peachtree Mortgage, Peachtree Assignment, T&J Mortgage and T&J

* Assignment shall secure payment and performance of all of the Peachtree
Note and T&J Note and that a default under any of the Peachtree Loan

Documents shall also constitute a default under all of the T&J Loan
Documents. A true and correct copy of the Cross-Collateralization

- Agreement is attached to the Complaint as Exhibit 10.
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BY THE COURT:

The Cross-Collateralization Agreement is recelved into evidence as
" Plaintiff’s Exhibit 10. ,

BY MR. LANEY:

On or about March 14, 2007, Plaintiff Jericho Florida gave written notice
to Peachtree of its receipt of notification from the holder of the Peachtree
Superior Mortgage of Peachtree’s failure to make payment of a total past
due amount of $708,600.00 due under the Peachtree Superior Mortgage,
which notice required Peachtree to cure such default under the Peachtree
Superior Mortgage. On or about March 23, 2007, Plaintiff Jericho Florida
gave additional written notice to Peachtree of its. failure to pay such past.
due amount and advised Peachtree of Plaintiff Jericho Florida’s intent to
cure such Peachtree Superior Mortgage default by paying said past due
amount on March 26, 2007, and further advising Peachtree that in the
event that it failed to reimburse Plaintiff Jericho Florida in full within five
days following the date of Plaintiff Jericho Florida’s payment of the past
due amount, Peachtree would thereupon be in default under the terms of
the Peachtree Loan Documents. Plaintiff Jericho Florida paid the sum of
$713,152.50 to the holder of the Peachtree Superior Mortgage on March
26, 2007 to cure Peachtree’s defaults under the Peachtree Superior
Mortgage, and Peachtree has thereafter failed or refused to reimburse all
or any portion thereof to Plaintiff Jericho Florida. 1 offer the foregoing
letters dated March 14, 2007 and March 23, 2007 (the “Peachtree Demand
Letters”) as Exhibit 11.

BY.THE COURT:

The Peachtree Demand Letters are received into evidence as Plaintiff’s
Exhibit 11.

BY MR. LANEY:

If it may please the Court, I would like to also advise that we have:

conducted a title examination of the public records maintained by Horry
County pertaining to the Defendants and to the mortgaged property, and
we find no other parties holding or claiming any interest of record in and

" to any of the Peachtree Property or T & J Property as described in the

Peachtree Mortgage and/or the T & J Mortgage. We therefore advise the
Court that the Peachtree Mortgage is and remains a valid second mortgage

" “lien upon the Peachtree Property, and the T & J Mortgage is and remains a

WCSR 3768856v1

valid second mortgage lien upon the T & J Property, subject only to the
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interests of the Peachtree Superior Mortgage and the T & J Superior
Mortgages, respectively.

BY THE COURT:

So noted.

BY MR. LANEY:

1 would further call the attention of the Court to the applicable provisions
of the Peachtree Mortgage and T & J Morigage whereby each mortgage
secures payment of all principal, interest due under the Peachtree Note and
the T & J Note, respectively, all sums advanced by the Plaintiffs to or for
the benefit of the Defendants Peachtree and T & J, respectively, pursuant
to the Peachtree Mortgage and the T & J Mortgage, and reserves, deposits
and escrows (regardless of how denominated) required by the Plaintiffs of
the Defendants Peachtree and T & J under the terms of the respective
mortgages, together with all costs and expenses of every nature and kind
incident to the collection of the indebtedness evidenced thereby and the
enforcement and protection of the lien of these mortgages, including
without limitation, reasonable attomeys’ fees, costs and expenses incurred
in this action. We would further call the attention of the Court to the

-provisions.of the Peachtree Note and T & J Note that stipulate that upon
-any failure by the Defendants Peachtree and T & J to pay any installment

of principal, interest or any other sums due under the Peachtree Note, T &
J Note, Peachtree Mortgage and T & ] Mortgage as well as the other
Peachtree loan documents and T. & J loan documents when due, or. upon
non-compliance- of any of the conditions' and requirements in the
mortgages, then the whole principal sum, accrued interest, and other sums
shall at the option of the legal holder become at once due and payable
without notice, and collectible by foreclosure. '

BY THE COURT:

So noted.

BY MR. LANEY: -

- 1 would like to offer into evidence at this time the Affidavit of Glenn M.
. Chwatt, President of Jericho State Capital Corporation of Florida, and the

WCSR 3768856v1

Affidavit of Scott Svirsky, President of Svirsky Asset Management Group,
which is one of the three general partners of Plaintiff Jericho All-Weather
Opportunity Fund, whichsets forth the occurrences of default on the part
of the Defendant Peachtree and Defendant T & J under the terms of the
foregoing Peachtree Note, Peachtree Mortgage and other Peachtree loan
documents -and pursuant to the cross-collateralization agreement, |
constitute defaults under the T & J Note, T & J Mortgage and other T & J

13
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Loan Documents, as well as the election of the Plaintiffs to accelerate
7o~ payment on the Peachtree Note and T&J Note and to foreclose ‘the
Peachtree Mortgage and T & J Mortgage, and the sums which are and
shall be due and payable under the terms of the Peachtree Note and T & J
Note and related Peachtree and T & J loan documents as defined in the
Complaint on record, escrow payments and accrued late charges as of
December 3, 2007 sales day, including principal, interest. and
unreimbursed payments to superior mortgage holders and for insurance
premiums, accrued interest at each respective Note’s default interest rate
accrued escTow payments, and accrued late charges.

BY THE COURT.

The Afﬁdawt of Glenn M. Chwatt is received into evidence as Plaintiff's
Exhibit 12, and the Affidavit of Scott Svirsky is received into evidence as
Plaintiff’s Exhibit 13.

BY MR. LANEY:

We wish to bring to the Court’s attention the pertinent provisions of both

the Peachtree Note and T & J Note, the Peachtree Mortgage and T & J

" Mortgage, the Cross-Collateralization Agreement and the other Peachtree

-and T & J Loan Documents which provided that the above-referenced

actions and failure to make payments by Defendants Peachtree, the

Peachtree Guarantors, T & J and the T & J Guarantors constitute events of

default under the Peachtree Note, Mortgage and other Peachtree Loan

Documents, as well as the T & J Note, Mortgage and other T & J Loan

Documents and entitle Plaintiffs to exercise all rights and remedies as set

forth in the Peachtree Note, Mortgage and other Loan Documents and the

N T & J Note, Mortgage and other Loan Documents, including the right to
_ sell by judicial foreclosure the Peachtree Property and the T & J Property.

BY THE COURT:

It is so noted. In addition it is ordered that the Peachtree Note and the T &
J Note be considered in default and entitle Plaintiffs to exercise all rights
and remedies as set forth in the terms and conditions of the Peachtree
‘Note, Peachtree Mortgage and other Peachtree loan documents and the T
"& J Note, T & J Mortgage and other T & H loan documents, including, but
- not limited to, sale by foreclosure of the Peachtree Property and the T & J

Property. -
BY MR. LANEY:

We w1sh to further brmg the attention of the Court to the pertinent
provisions of both the Peachtree and T & J Notes, the Peachtree and T & J

14
WCSR 3768856v1

R.1150



gl
[Ri%S

&

& e

Mortgages and the other Peachtree and T & J loan documents which
provide that the attorneys’ fees and costs incurred by the Plaintiffs in
connection with any actions thereon, including foreclosure of the
Mortgages, shall form a part of the indebtedness due thereunder and be
collectible as a part thereof. ’ )

BY THE COURT: '

So noted.

BY MR. LANEY:

In connection therewith, we ask that the Court approve a fee for the
Plaintiffs’ attomeys for the handling of this action of $80,000.00, which
we assert represents a reasonable fee in light of the time expended, the
services rendered, and the matters at stake in this action.

BY THE COURT:

BY MR. LAN

BY MR. LAN

The requested fee appears to be reasonable and is hereby granted.

EY:

The Plairitiffs have further incurred taxable expenses to date in connection
with this action, including $150.00 for the filing fee for the complaint,
$125.00 for the reference fee to this Court, and $25.00 motion fee.
Additionally, the Plaintiffs will incur advertising costs for the notice of
sale in an indeterminable amount and would ask that these also be
includable in the final taxable costs of this action.

' BY THECOURT: -

So épproyed.
EY:

We wish to further bring the attention of the Court to the pertinent
provisions of the Peachtree and T & J Notes, the Peachtree and T & J
Mortgage and other Peachtree-and T & J Loan Documents which provide
that Defendants Peachtree, T & J and the Peachtree and T & J Guarantors
have waived their statutory rights of appraisal.

BY THE COURT:

" So noted.

WCSR 3768856v1
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BY MR. LANEY:

 Based upon the foregoing enumerated oompdnents, and assuming no

payments to the Plaintiff prior to the project sales day of December 3,
2007, the total sum that will be due to the Plaintiffs as of December 3,
2007, will be the total sum of $17,433,198.70, plus the costs of advertising
the Notice of Sale, and the prepayment premium that will be calculated
pursuant to the note upon the actual sum prepaid as a resuit of the public
sale of the property, all of which the Plaintiffs are entitled to under the
terms of the Peachtree Note, Peachtree Mortgage and other Peachtree
Loan Documents, the T & J Note, the T & J Mortgage and other T & J
Loan Documents.

BY THE COURT:

BY MR. LAN

WCSR 3768856v!

The foregoing sums are hereby approved.

EY:

In summary, the Plaintiffs have presented all necessary facts to this Court
to entitle the Plaintiffs to have the Peachtree Mortgage and the T & J .

Mortgage foreclosed and the Peachtree Property and T & J Property sold
at public sale on December 3, 2007, or such other sales day as the Court
determines just and property, with the proceeds of the sale to be applied to
the payment and discharge of the aforementioned sums which are due and
owing to Plaintiffs from Defendants, Peachtree, T&J and the Peachtree
and T&J Guarantors on the Peachtree Note, Mortgage and other Peachtree
Loan Documents and the T&J Note, T&J Mortgage and other T&J Loan

Documents and final accounting following confirmation of such sale. The

Plaintiffs request that this Court order said foreclosures and sale and that
the sale be conducted in normal fashion as required by law, and that since
Plaintiffs are currently requesting a deficiency judgment, that the bidding
on such sale remain open for a period of thirty (30) days, unless this Court
is notified in writing by Plaintiffs that the deficiency judgment is being
waived, along with a copy that notice of such waiver is also being
provided to Defendants Peachtree, Té&J, Jeffrey Shoup, Joyce Shoup,
David Hix, Paula Hix and Ocean Developers, and that if the Plaintiffs are
the successful bidder for a sum not to exceed the amount due to it as

determined by this Court, it shall be required to pay to the Court only the

amount of the taxable costs and expenses of the sale, with the balance of
its debt to be c_:redited against such indebtedness.’ .

The Plaintiffs request that the Court’s order indicate that an entry of
judgment against Defendants Peachtree and the Peachtree Guarantors will
be entered in the amounts set forth as due and owing under the Peachtree

16
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Note and Mortgage in the affidavit of Glenn Chwatt and against
Defendants T & J and the T & J Guarantors in the amounts set forth as due
and owing under the T & J Note and Mortgage in the affidavits of Scott
Svirsky and Glenn Chwatt, less any amount recovered by Plaintiffs by the
judicial foreclosure sale of the Peachtree Property and the T & J Property
to be held December 3, 2007 or at such other date as the Court deems just

and proper.

BY THE COURT:

Such requests are appropriate and are hereby granted.

BY MR. LANEY:

This then concludes the Plaintiffs’ case unless the Court shall have any
further questions.

. BY THE COURT:

1

WCSR 3768856v1

No further questions. This hearing is concluded. and the record is now
hereby closed. :
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS

)
) FIFTEENTH JUDICIAL CIRCUIT
COUNTY OF HORRY ) CIVIL ACTION NoO. 2009-CP-26-9968
Jericho All-Weather Opportunity ) |
Fund, L.P. and Jericho State )
Capital Corporation of Florida, )
)
Plaintiffs, )
| _’ ) N
vs. ) STIPULATION OF DISMISSAL
. ) . A [
Horry County, South Carolina; and ) s
the South Carolina Department of ) Tz 2
Transportation, ) 202 o
) 9% @ m
Defendants. ) ég z eo
) g9 o =
-—4§ o <

[3))
Insofar as the South Carolina Department of Transportation, as agen:g fot'?-lorry
,3-\_ County, South Carolina, has filed an eminent domain action bearing Civil Action Number

2009-CP-26-11956, and which action resolves the issues raised in the present declaratory

judgment matter, Plaintiffs Jericho All-Weather Opportunity Fund, L.P. and Jericho State
Capital Corporation of Florida desire at this time to dismiss their Complaint 5gainst

Defendants Horry County," South Carolina and the South Carolina Department of

Transportation without prejudice pursuant to Rule 41(a)(1) of the South Carolina Rules of

Civil Procedure; and

THEREFORE, with the consent of the Defendants above-named, it is hereby

stipulated that Plaintiffs’ Complaint against the Defendants above-named is hereby dismissed

without prejudice.

*** Signature Pages Follow “**
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Stipulation of Dismissal
Civil Action No. 2009-CP-26-9968

I'so stipulate this 11th day of March, 2010

BELLAMY, RUTENBERG, COPELAND,
EPPS, GRAVELY & BOWERS, P.A.

Post Office Box 357

Myrtle Beach; South Carolina 29578

(843) 448-2400
Counsel for Plai

By:

VIO
HowdlUV {Bellaty, Jr., SCB #00642
Robert 8. Shelton, SCB #68543
Counsel for Plaintiffs

Page 2 of 4
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Stipulation of Dismissal
Civil Action No. 2009-CP-26-9968

I so stipulate this / ﬂ Z." day of March, 2010,

THOMPSON & HENRY, P.A.
1314 Professional Drive

Post Office Box 1290

Myrtle Beach, South Carolina 29578
(843) 692-2628

Counsel for Defendant Horry County, South Carolina

By;
Emma Ruth Brittain, Esq.

Page 3 of 4
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Stipulation of Dismissal »
Chvil Action No..2009-CP-26-9968

I so stipulate this __| S day of March, 2010,

SOUTH CAROLINA DEPARTMENT

OF TRANSPORTATION

Post Office Box 191

Columbia,. South Carolina 29202

(803) 737-1347 _

Counsel for Defendant South Carolina Department of Transportation

By:
‘ Hart Baker, Esq.

Page4 of 4
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Entered on Docket .

bt February 03, 2012 hd
- GLORIA L. FRANKLIN, CLERK
U.S BANKRUPTCY COURT
NORTHERN DISTRICT OF CALIFORNIA
I || FRIEDMAN DUMAS & SPRINGWATER LLP
CECILY A. DUMAS (S.B. NO. 111449)
2 q 2
| e oy S s (RSSOl ey, 207
"3} San Fruncisco. CA 94105 he order of the cou lg Y-
Telephone: (415) 834-3800
4 || Facsimile: (415)824-1044
5 Counscl to Debior and chlo; in Possession
I MORTGAGE FUND '08'LLC E _
6 Roger L. Efremsky
| MACDONALD FERNANDEZ U.S. Bankruptcy
7 Il 1AIN A. MACDONALD (S.B. NO. 051073) '
.221 Sansome Street, Third Floor
& | San Francisco, CA 04104
Telephone: (415) 3620449
9 || Facsimile: (415)394-5544
10 | Counsel io the Officiai Unsceured Creditors
Comtuitice
11 N
12 UNITED STATES . BANKRUPTCY COURT .
13 : NORTHERN DISTRICT OF CALIFORNIA
14 OAKLAND DIVISION
15 )
16 || Inre Case No. 11-49803 RLE
17. F MORTGAGE FUND °08 LLC, Chapter 11 ‘
18 Debtor. ORDER APPROVING DISCLOSURE
. STATEMENT AND CONEIRMING
19 . JOINT CHAPTER 11 PLAN (DATED
' DECEMBER 21, 2011)
20
_ , Datc:  January 30, 2012
21 ' Time: 10:30'a.m.
Place: Courtroom 201
22 1300 Clay Street
‘ Oakland, CA 94612
le Bl
=2
Judge: Hon. Roger L. Efremsky
24 _
a5 '
The Joint Combined Chapter 11 Plan and Disclosure Statement (Dated
26 , . _—
December 21, 2011) [ECF No. 101] (the “Plan™ and “Disclosure Statement™) filed by the
27 ‘ .
debtor and debtor-in-possession Mortgage Fund *08 LLC (the “Debtor™) and the Official
28
{00609993.D0C v 2} PLANCONFIRMATION ORDER
Case:l 11-40802 Docs 144 Filed: 02/03/12  Eniered: 02/03/12 L1:58:1¢  Papz Lof
/7t
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Committee of Unsecured Creditors (the “Committee™) having been transmitted to creditors
and equity security holders, and it having been determined after hearing on notice that the
requirements for confirmation set forth in 11 U.S.C. § 1129(a) have been satisfied, for the
reasons stated generally on the record and as more fully set forth in the accompanying
Findings of Fact and Conclusions of Law in Support of Joint Combined Chapter 1 I Plan and
Disclosure Statement (Dated December 21, 2011 ) and good cause appearing therefor,

IT IS HEREBY ORDERED that: | |

1. The Disclosure Statement is approved as containing adequate
information under 11 U.S.C. § 1125;

2, The Plan is amended in the following respects:

(a) Part 6, Classification and Treatment of Claims, Class 1, paragraph 3 is

deleted and replaced with the following:
3. Impairment. This class is unimpaired and is not entitled
to vote.

(b) Part 10, Means of Execution, section (d) Liquidation of Assets;

Distributions, the first sentence is deleted and replaced with the following:

The Trustee of the Liquidating Trust shall liquidate or dispose of
all assets of the estate. From egroceeds received by the
Liquidating Trust, as provided in this Plan, the Trustee of the
Liquidating Trust shall: (1) first, pay Class 1 claims, as

- applicable in respect to the property that serves as security
therefore; (2) second, pay administrative claims (unless holders
of such claims consent to other treatment);.(3) third, pay priority
unsecured claims, if any; (4) fourth, pay allowed Class 3.
convenience claims; and (5) fifth, distribute pro rata to holders of
allowed Class 2 general unsecured claims.

4, The Plan, as so amended, is confirmed.
5. The Liquidating Trust Agreement is amended in the following respects:
(a) Section 3.2 (x) is amended by adding the following at the end of the

sentence:
¢: provided that, the Trustee shall give notice and opportunity for
hearing to the Office of the United States Trustee, the Post-
Confirmation Creditors’ Committee, and all parties requesting
{00609993.00C v 2} 2 " PLAN CONFIRMATION ORDER

Case: 11-49803 Doc# 144 Filed: 02/03/12 Entered: 02/03/12 11_:58_ﬂ18 Page 2 of
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special notice in connection with sales of Trust Assets, unless
otherwise ordered by the Bankruptcy Court. ‘

6. The Liquidating Trust Agreement, as so amended, is approved.
**+*END OF ORDER*** '
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{00609993.DOC « 2} 3 PLAN CONFIRMATION ORDER

Case: 11-49803 Doc# 144 Filed: 02/03/12 Entered: 02/03/12 11:58:18 Page 3 of
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COURT SERVICE LIST

All parﬁes requiring service are ECF Registered Participants who have consented to
electronic service through the Court's ECF Procedures

{00609993.D0C v 2)

4

'PLAN CONFIRMATION ORDER

Case: 11-49803 Doc# 144 Filed: 02/03/12 Entered: 02/03/12 11:58:18 Page 4 of
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Notice Recipients

District/OfT: 0971-4 User: lblue Date Created: 2/3/2012
* Case: 1149803 Form ID: pdfeo Total: 7

Recipients of Notice of Electronic Filing:

ust Office of the U.S. Trustee/Onk USTPRegion17.0A.ECF@usdoj.gov
aty Cecily A. Dumas cdumas@fried ring.com :
aty Margaret H. McGee m e.mcg‘:gusdoj.goy
aty Robent E. Clark rclark@fricdumspring.com
aty Stefanie A. Elkins selkins@friedumspring.com
TOTAL: 5

Recipients submitted to the BNC (Bankruptcy Noticing Center):
db Mongage Fund '08 LLC 2500 Camino Diablo, Suite {10 Walnut Creek, CA 94597
3pd Mortgage Fund ‘08 LLC 2500 Camino Diablo, Suite 110 Walnut Creck, CA 94397

‘ TOTAL:2

Case: 11-49803 Doc# 144-1 Filed: 02/03/12 Entered: 02/03/12 11:58:18 Page 1
: of 2
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STATE OF SOUTH CARCLINA )
. ) ENGAGEMENT AGREEMENT
COUNTY OF HORRY A )

There are a number of elements which make up a lawsuit, not the least of which Is the
Engagement Agreemant batweoh the attorney and client. This Agresment should clarify any
questions you may have regarding the nature of our engagement, As always, should you have -
any questions regarding this or any matter, please contact our office so we can address your
CONCeMS as 800N as possible. o

. This Agreement, entared inta the 22 day of _J ¢fo ber , 2012, outlines the
terms under which you have agreed {o hire me as your alomey. By hiring me, you (the werd
"you® or client(s)” are used Interchangeably in this Agreement and refer to Jericho Ail-Weather
Opportunity Fund LP, Jericho State Capital Corparation of Florida, snd Susan L. Uecker,
‘Trustee of the Mortgage Fund '08 Liquidating Trust (the “Trust’) hire all attormeys at BELLAMY, -
RUTENBERG, COPELAND, EPPS, GRAVELY & BOWERS, P.A., and we are each bound by

law to represent your Interest in this matter, :
"WITNESSETH:

1. LEGAL SERVICES TO BE PROVIDED: We agres to represent you at the trial court

- level with regard to your claim for damages arising out of the condemnation of property
located on. Peachtree Road, Myrtle Beach, South Carclina, designated at Tract 11 by the
South Carolina Department of Transportation.! ,

2. RESPONSIBILITIES-OF ATTORNEY AND CLIENT: We will perform the legal services
outiined in this' Agreement, we will kaep.you informed of any developments In your
matter, and we will respond to ‘your inquirles: and communications. You agree to be
truthful and cooperative with us and keép us reasonably infonmed of davelopments on
your end and of your current ¢ontact information. - :

3 ATTORNEY'S FEES: The amount Attomey will receive for attomey’s fees for the legal
services to be provided under thia Agreement will be Thirty-three and One-third percent
(33-11a%) of any amount recovered by way.of esttlement or trial verdict and Thirty-three
and Orne-third percent (33-1/3%) of any Intarest that amount has samed. Attorney shall
also be entitled to Thirty-three and One-third percent (33-1/3%) of all amounts recovered
in the event of an award of litigation expensea from the court.

4.  NO TOTAL FEE GUARANTEE: Your signature below is your acknowledgment that we
have not made you any promises regarding the total amount of attomey's fees you will
pay in this matter. .

&

"This Agrsement does net involve the separate Title Policy lawsuit which is cumently
pending in Horry County in which the attomay of record I3 Fred Newby, Esquire.

. . Page1of4
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5. COSTS: We are not responsible for the “costs” of litigation. As such, you will ba billed
for and agree to promptly pay all costs including, but not limited to: coutt costs and costs
for subpoenas, photographs, photocoples, depositions and court reporters, expert
roports, witness fees, and other oxpenses incident the subject matter of our
representation. Jericho All-Weather Opportunity Fund LP and Jericho State Capltal
Carporation of Florida agree to.sesk approval from the Trust for each occurrence of
costs exceeding $1,000.00, which: costs: (a) shall be charged to the Trust only ypon its
approval; which may be withheld for any reason; and (b) in any case, which costs shall
be chargeable against the portion of the proceeds resuiting from damages to the
remaining property, -and proceeds resulting from the tand actually acquired. Payment of
Such costs without the Trust's approval shall not be construed as an advanca or loan on

behalf of the Trust. |

6. ATTORNEY'S LIEN: In order to guarantee payment of costs and fees arising from the
matters for which | represent you, | am retaining a llen on any of your claims or causes
of actions which are the subject of the those matters, and | am also retaining a llen on
any recovery, whether we asttle this matter or it goes to trial.-

7. DISCLAIMER OF GUARANTY: Of course, | must note‘ we make no promises or
-Quarantees conceming the final outcome of this matter and we only represent to you that
we will put forth qur best efforts In the representation of your legal interests. A

8. NO INDEPENDENT SETTLEMENT: We are not permitted to settle your claim er.¢ause
-of action without your approval. Likewise, by signing this Agreement, you agree not to
softle your claim or cause of action without our invalvement. If you negotiate a
settlament of your claim without involving us, you agres to pay us the costs and fees you
ows us according to this Agreement. . e

g, DISTRIBUTION OF PROCEEDS: Once this matter has besn resolved, whather by
settlemant or trial verdict, the proceeds will bs disbursed as follows: - o

a.  The Attomey's Feea will be immediately disbursed pursuant to Paragraph Three
~ (3) of this Agreement, . '

b.  Any outstanding Costs will be paid pursuant to Psragragh Five (5) of this
Agreement,

c. The Trust will be pald all the proceeds from the real property actually acquired by
- SCDOT, less any expenses Incumed by Jericho All-Weather Opportunity Fund
LP or Jericho State Capital Corporation of Florida>

o 2-Inthe event this ‘casa ls settied; Attomay will attempt to reach an egreement with
SCDOT as to.which portion of the proceeds resulted-from the land actually acquired and which
portion of the proceeds: resulted from damagés to the remalning property. In the event this case
is resolved by jury verdict, Attorney will request the Court administer a Special Interrogatory to

N Page 2 of 4
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d. Sixty peroent (60%) of that portion of the’ praceeds attributable to damages to the
remainder property will be paid to Jaricho All-Westher Qpportunity Fund LP and
Jericho State Capital Corporation of Florida. Forty percent (40%) of that portion
of the proceeds attributable to: damages to the remainder praperty will be paid to
the Truat.

10. FORBEARANCE: Clients each agree totake no action to esll, convey, or foreclose upon

: any interest in the real property which is the subject of the present Condemnation action

" until the Condemnation action has baen concluded with finality unless it Is done with the'

express writtan consent of the other dclients; provided, hiowever; that the Tfust is entitled

to sell o interest If it first offers to sell il interest to Jerichio All-Weather Opportunity

Fund LP and Jericho State capital Corporation: of Florida as provided:in Paragraph 11
heareof.

11.  FIRST RIGHT OF REFUSAL: Should the Trust mceive any bona fide third party aoffer to
. purchasa any of the Trust's interest In al property which Is the subject of the
. present: Condemnation action; Jericho AllWeather Oppartunity Fund LP and Jericho
State Capital Corporation of Florida shall -the first right of refusal to purchage that
interest. The Trust shall be entltisd to markei and list for sale its Interest In the real
property in its 3ole discretian; provided, towsver; that the Trust shall not coneummate a
sale unless it first offers to sell its interest to  Jericho All-Weather Opportunity Fund LP

7= and Jericho State Capital Corparation of Florida, as- pmvldad above.

12, BlNDING EFFECT:' This Agmement is bindlng upon and between the signatorles hereto
as well as their helrs and aasigns forever.

1a. MERGER CLAUSE: By our s!gnatwes you and | aaknaMedge our understanding that
this Agreement I8 our full and complete Agreement regarding this legal matter, and this
document extinguishes any earlier Agreaments we may have had. We are both bound
to this Agresment, and we: understand this Agreement will survive us and be binding
upon our saveral successors, hairs, exacutors or administraters, as the case may be;

the IUry asking the jury to set forth the amount: of the vardlct that reaulted from the land actually
acquired and that portion of the proceads that resulted from damages to the remaining property.
In the event this case I8 resolved by verdict without a jury, Attomey will request the Court set
forth the amount of the verdict that resulted from the fand actually acquired and that portion of
the proceeds that resulted from damages to tho remaining propeny In the event either: no_

" actually acquired by SCDOT and the damages o the ‘ramainder; or, the Court refusea to either

issue a Special Interrogatory as to this issue; ar; in the event the cage is tried withouta jury, the. ...

-~ Court-refuses-to-establish this-apportionment. ~the question of apportionment between the
portion of the proceeds attributable to the land actuslly acquired by SCDOT and ths portion
atiributable to damages to the remainder will be referred to the Honry County Master in Equity
and all parties hereto agree to ahide by the Master'a decision without appeal.

N Page3of4
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14.

16.

16! ’

17.

HALCUUNALUBASSUL

MODIFICATION BY SUBSEQUENT AGREEMENT: This Agreement may be
modified or amended only pursuant to a written agresment designated as a
modification or amendment and signed by all parties hereto. '

SEVERABILITY CLAUSE: [f any provision of this Agreement Is determined to be
unenfarceabie in whotle or tn-part for any reasen, the remainder of that: provision and of
the entire Agreement will be severable and remain in effect. ,

EFFECTIVE DATE OF AGREEMENT: This Agreement wil take- effect ugon the
signature of the last of the parties named herein. _ ¥

CLIENT ACKNOWLEDGES RECEIPT: By your signature you acknowledge you have
read this Agreement and recelved a copy for your records. )

wrrNE?s: p CLIENT(S):
A e . ' ' Fu
- A g i g
| % = te: _ Pres dact
CLIENT(S):
Jericho $late C orpomﬂonofFlorida
_ “ /MMQL.J""
WITNESS: : . | - CLIENT(S):
2 %‘ ] Mortgage Fund '0B Liquidating Trust
| =g/ By: Susan L. Uecker ;ﬂﬁ
'Mﬂb . e
ATTORNEY: ‘ _
- BELLAMY, RUTENBERG, COPELAND, -
EPPS, GRAVELY & BOWERS,PA -
= -
'V, Beltamy, Jr.
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* SCOOT RA Fom 841 {(06-01) 0

' STATE OF SOUTH CAROLINA .
COUNTY OF HORRY

Road/Route  SC Route 31 (Carolina Bays

Parkway)]

Fle . 26.03677T5A

Item ’

Project ~ HORR

PIN . 36775 RDO1

South Carofina Department of Transportation,

Condemnor,

VS.

Jericho State Capltal Corporation of Florlda
Landowner(s).

7O THE LANDOWNER(S) ABOVE NAMED:

) INTHE COURT OF COMMON PLEAS

.) CIANO.

)

NOTICE OF FILING

Pursuant to the South Carolina Estinent Domsin Procedure Act, Section 28-2-230(b),
Code of Laws of South Carolina, 1976, as amended, you are hereby notified that as you have réjected
the amount tendered as just compensation as stated in the Condemnation Notice, the Condemmor bas
filed the Condemnation Notice wnh the Clerk of Court for Hon'y County pursuant to Section 28-2-50,

Code of Laws of South Carohna, 1976,

Page 1of2 Pages
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-.‘ . . : )
* SCDOT RAMW Form 84 (08-01) . . ‘ -
" Notice'of Fiing (continued) '

" as- amended, may now proceed to take possession of the propetty or intercst described in the

‘Condemnation Notice.
, e

Hart Baker, Assistant Chief Counsel .
Attorney for Condemnor (SCDOT)
P. 0. Box 191 £l
Columbia, South Carolina 29202
Telephone: (803)737-1347

Columbia, South Carolina

‘ _i)G\'_EAJV\C_ 1 ,200%

Page 2 of 2 Pages Tracet 11
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STATE OF SOUTH CAROLINA
COUNTY OF HORRY

" SCOOT RAW Form 813 (0801)

Road/Route  SC Route 31 (Carolina Bays

Parkway)
File 26.036775A
Item
Project
PIN

- HORR
36775 RDO1

South Carolina Department of Transportation,

Condemnnr. .

VS,

Jericho State Capital Corporation of Florida,

Landowner(s).

) INTHE COURT OF COMMON PLEAS
) C/ANO. ' :

1

NOTICE IS HEREBY ‘GIVEN that the Condemnor sbové named pursuent to the South Carolina
 Eminent Domain Procedures Act, Section 28-2-10, et seq., of the South Carolina Code of Laws, 1976,
as amended, has brought an action against the Condemnee(s) dbove named to acquire the real property
described herein for public purposes, to-wit:

Page 1 of 4 Pages
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R :
- SCDOT RWFom 813 {06-01) . o '

= ) Lis Pendens (continued)

All that parcel or strip of land, in fee simple, containing 10.18
acres, more or less, and all improvements thereon, if any, including
rights of access as may be needed for controlled access facilities,
owned by Jericho State Capital Corporation of Florida, shown as
the “Area of Acquisition” on Exhibit A, attached hereto and made -
a part hereof, between approximate survey stations 1442+00 and
1459+00, left and right of the survey centerline of SC Route 31
(Carolina Bays Parkway).

Tax Map Number 178-00-05-032

File 26.036775A - SC Route 31 (Carolina Bays Parkway) - Horry County - Tract 11
: ’ : . Page 2 of 4 Pages o
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* SCDOT RMW Form 813 (06-01) ‘ .

Us Pendens (continued)

‘The property sought herein is to be acquired for pubhc puIposes, more pameularly a gection of
SC Route 31 (Carolina Bays Parkway)

Hart Baker
Assistant Chief Counsel

BY: A%.M%AJ%
Attorney for Condemnor (SCDOT)
P. 0. Box 191 :

Columbia, South Carolina 29202
Telephone: (803)737-1347

Columbia, Sbuth Carolina _

Deredoe A 2009

. File 26.036715A SC Route 31 (Carclina Bays Parkway) - Horry County - Tract 'H
Page 4 of 4 Pages -
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' SCDOT RW Form 814 (08-01) ‘ . °

STATE OF SOUTH CAROLINA ) INTHE COURT OF COMMON PLEAS
: ‘) CANO.
COUNTY OF HORRY ' . : ) _ : H
Road/Route  SC Route 31 (Carolina Bays
Parkway) P %
File 26.036775A . 2259
Item o & 2
Project HORR I Y
PIN 36775 RDO1 o - <
~ 2%
South Carolina Department of Transportation, i i -
. “ gt §
Condemnor, SUMMONS .

VS.

Jericho State Capital Corporation of Florlda.

Landowner(s). ..

L

TO: THE LANDOWNER(S) ABOVE NAMED:

YOU ARE HEREBY SUMMONED; advised and notified, that pursuant to the South Carolina

‘Eminent Domain Procedures Act, Section 28-2-10, et _seq., the within Condemnation Notice and

Tender of Payment, a copy of which is herewith served upon you, has been filed with the Clerk of
Court for Horry County. The purpose of this lawsuit is to enable the Condemnor, the South Carolina
Department of Transportation, to acquire certain real property for its public purposes, as is more fully
stated in the attached Condemnation Notice and Tender of Payment, .

Page 1 of 2 Pages . Tract 11
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* SCOOT RW Fom 814 (0801) . , e

" Summons (continued)

Réspoﬁsive pleadings to the Condemnation Notice and Tender of Payment are not necessary.

Hart Baker _ .
Assistant Chief Counsel

BY:

Attorney for Condemnor (SCDOT)
P. 0. Box 191

. Columbia, South Carolina 29202
Telephone: (803)737-1347

Columbis, South Carolina

M. 12009

File 26.036T75A - SC Route 31 (Carolina Bays Parkway) - Horry County ~ Tract 11
- Pape20f 2 Pages - :
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SCOOT RW Form 815 (08-08) .

’, ‘

STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
. ) CIANO. ,
COUNTY OF HORRY ) AP SG Nase
Rosd/Route - SC Route 31 (Carolina Bays
- Parkway)
File - 26.036775A
Item , )
Project HORR .
PIN 3B7TISRD01
South Carolina Department of Transportation, ) CONDEMNA\;'SN NOTICE
Condemnor, | g TENDER OF PAYMENT
" VS, ; (JURY TRIAL DEMANDED)
. ) - .
Jericho State Capital Corporation of Florida, ) - a2 28 =
s . ) n"; ’ ‘5 [=1
_ Landowner(s). ; ) :t; . wog
: e B S
. . ) E ."- —é i
TO: THE LANDOWNER(S) ABOVE NAMED: -t |3

e

. = :
Pursuant to the South Carolina Eminent Domain Procedure Act, Section 28-2-10, et seq.,

, €
Code of Laws of South Carolina, I976I'as amended, you are hereby notified as follows:
1.

The South Carolina Deparnnent of Transportation (SCDOT) is the Condemnor

‘herein and seeks to acquire the real propesty described herein for pubhc purposes.
C2.

Jericho State Capital Corporation of Florida is named as Landowner(s) in this
action by virtue of their claim(s) of title (or other interests) as shown by that certain ‘deed from

J. Stanton Cross — Master dated February 25, 2008 and recorded February 26, 2008 in
Deed Book 3317, Page 969 in the office of the RMC for Horry County.

Page 1 of 6 Pages Tract 11
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[ ‘ )
* SCDOT RAW Fomm, 815 (08-08) . ' ’
Condemnation Notice and Tt_mder of Payment (continued)

3. The following is a damiption'of_the real property subject to this action and a
description of the interest sought to be acquired in and to the property by'the Condemnor:

All that parcel or strip of land, in fee simple, containing 10.18
acres, more or less, and all improvements thereon, If any, including
rights of access as may be needed for controlled access facilities,
owned by Jericho State Capital Corporation of Florida, shown as
the “Area of Acquisition” on Exhibit A, attached hereto and made
a part bereof, between approximate survey stations 1442400 and
1459400, left and right of the survey centerline of SC Route 31
{Carolina Bays Parkway). :

- Tax Map Number 178—00—05-032

Filé 26,036775A - SC Route 31 (Carolina Bays Parkway) - Horry County - Tract 11
Page 2 of 6 Pages
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* SCDOT RAV Form 815 (68-08) ’ . .

Condemnation Notice and Tender of Payment (continued)

———

4. The SCDOT is vested with the power of eminent domain pursuant to Section 57-5-
320 and Section 28-2-60, Code of Laws of South Carolina, 1976, as amended. '
5.  The property sou@t berein is to be acquired for public purposes, more particularly
for the construction of a section of SC Route 3 (Céro!ina Bays Parkway).
" 6. ‘This action is hrdught pursuant to Section 28-2-24b, Co;!g of Laws of South
Carolina, 1976, a3 amended. ' :
7. The SCDOT has complied with the requirements set forth in Section 28-2-70(a),
Code of Laws of South Carolina, 1976, as amended, by having .tba subject property appraised
and making the appraisal available to the Landovy;:er(s) where required by law, and certifies to
the Court that a negotiated resolution has been attempted prior io the commencement of this
action, or pursuant to Section 12-28-2940, Code of Laws of South Carolina, 1976, as amended,

~ an appraisal of this property was not required.

8.  Project plans may be inspected at the office of the South Carolina Department of
Transportation, Horry. County Maintenance Office, 4145 Highway 701 North, Conway,
South Carolina 29526

9. THE CONDEMNOR HAS DETERMINED JUST COMPBNSA'I'ION FOR THE
PROPERTY AND RIGHTS TO BE ACQUIRED HBREUNDF.R, TO BE THE SUM OF°
BENEFITS EXCEED DAMAGES AND HEREBY TENDERS PAYMENT THEREOF TO THE
LANDOWNER(S). '

10. Payment of this amount will be made to the Landowner(s) if within thirty (30) days
of' service of this Condemnation Notice, the Landowner(s) in writing requsts payment, and
agrees to execute imy instruments nccessary to convey to the Condemnor the property interests
and rights described hereinabove. The Agreement and Requést for Payment must be sent by first

“class certified meil with retum receipt requdsted or delivered in person to Oscar K. Rucker,

Director, Rights of Way, South Carolina Department of Transportation, 955 Park Street,
Columbia, South Carolina 29202. If no Agreement and Request for Payment is received by the
Condemnor within the thirty (30) day period, the tender is considered rejected.

File 26.036775A - SC Roate 31 {Carolisa Bays Parkway) - Horry County - Tract 11
Page 4 of 6 Pages

R.1179



* SCDOT RM Forn B15 (63-06) : ’ : ‘

Condemnation Notice and Tender of Payment (continued)

11. If the tender is rejected, the Condemnor hes the right to file this Condemnation
Notice with the Clerk of Court of the County where the property is situated and deposit the
tender amount with the Clerk. The Condemnor shall give the Landowsner(s) and Other
Condemnee(s) notice that it has done so and may then proceed to take possession of the pruperty
interests and exercise the rights described in this Condemnation Notice.

12. AN ACTION CHALLENGING THE CONDEMNOR'S RIGHT TO ACQUIRE THE .
PROPERTY AND RIGHTS DESCRIBED HEREIN MUST -BE COMMENCED IN A
SEPARATE PROCEEDING IN THE COURT OF COMMON PLEAS WITHIN THIRTY DAYS
OF THIS CONDEMNATION NOTICE, OR THE LANDOWNER(S) WILL BE CONSIDERED
TO HAVE WAIVED THE CHALLENGE.

13. THE CONDEMNOR HAS ELECTED NOT TO UTILIZE THE APPRAISAL

PANEL PROCEDURE, Therefore, if the tender herein is rejected, the Condemnor shall notify - -
" the Clerk of Court and shall demand a trial to determine the amount of just compensation to be

paid. A copy of that notice must be served on the Landowner(s). That notice shall state whether
the Condemnor demands a trial by jury or by the Court without a jury. The Landowner(s) has
the right to demand a trigl by jury. The case niay not be \:';al_léd for trial before sixty (60) days
nﬁer the service of that notice, but it may thereafter be given priority for trial over other civil
cases. The Clerk of.Court shall gwe the Landownet(s) written notice by mail of the call of the

. case for trial.

14. THEREFORE, IF '['HE TENDER HEREIN IS REJECTED, THE LANDOWNER(S)-
IS ADVISED TO OBTAIN LEGAL COUNSEL AT ONCE, IF NOT ALREADY OBTAINED.

File 26.836775A - SC Route 31 {Carolina Bays Parkway) - Horry County -Tract 11
. Page S of 6 Pages
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* SCOOT RAW Form 815 (08-08) ' ‘ , '

Condemnation Notice and Tender of Payment (continued)

15. In the event the Landownéx(sj accepts the .amount teadered in this Notice, the

attached Agreement and Request for Payment form should be signed and retuned to the

Condemnor within thirty (30) days of your receipt of this Notice. |

Hart Biker
Assistant Chief Counsel

LY S —
Attomey for Condemnor (SCDOT) .
P. 0. Box 191

Columbia, Souvth Carolina 29202

. Telephone: (803)737-1347

Columbia, South Carolina

Daesola. L 009

File 26,036775A - SC Route 31 (Carolina Bays Parkway) - Horry County - Tract 11
Page 6'of 6 Pages
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* SCROT R Fom 839 (35-01) ‘ . ‘ ‘

'STATE OF SOUTH CAROLINA ") INTHE COURT OF COMMON PLEAS

) C/ANO. | :
COUNTY OF HORRY )
‘Road/Route  SC Route 31 (Carolina Bays
Parway) . %% %
File 26.036775A ' ' “ a2
Projet  HORR % o 2
PIN . 36775 RDOY . e o &
e 57

South Carolina Department of Transportation, %, ?;,

: AFFIDAVIT %3 —

Condemnor,
VS.

Jericho State Capital Corporation of Florida,

)
)
)
)
)
)
)
| )
Landowner(s). )
)
)

PERSONALLY APPEARED before me Daryl Hardwick who, being first duly sworn, says
and deposes: . ' : . ‘ ‘
1. That the amount tendered by the Condemnor to the Landowner(s) in the -
Condemnation Notice has been rejected; » ‘
. 2. That the Condemnor demands a trial not earlier than sixty (60) days after the date of
service of this affidavit upon the Landowner(s);

3. That the Condemnor demands a trial by jury; ,

4. Thzt, at this time, the Condemnor does not demand that this action be given priority
over other cases; . '

5. That the Clerk of Court should notify the fo!lowingi Landowner(s) of the call of the

case.

Pago 1 of 2 Pages Tract 11
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* SCOOTRAY Fon 839 (06-01)
 Affidavit (continued) |

Jericho State Capital Corporation of Florida
3835 NW Boea Raton Boulevard

" Suite 200 ’

Boca Raton, Flonda 33431

SWORN to before me this 3\3"’- .
dayof _Noverdlogr 2009
NOTARY PUBLICFOR _South, Casmting)
My Commission Expires: _{0-14-301€

Fﬂe 26.036775A - SC Route 31 (Carolina Bays Parikway) - Horry Comnty - Tract 11
: Page2 of 2 Pages
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STATE OF SOUTH CARGLINA

COUNTY OF HORRY

RosdRoute  SC Route 31 (Carolina B 9

File 26 030 kA ' ) AGREEMENT AND REQUEST
:‘:)?wt HORR i FOR PAYMENT

PIN .- 36775 RDO1.

1 (we), the landownex(s), request payment of the amount determined by the South Carolina
Department of Transportation as just compensation for the property and sights to be acquired for the
project mentioned above. By making this request I (we) agree to execute the instruments necessary to
convey to the South Carolina Department of Transportation the property interests and rights described
in the Condemnation Notice and Tender of Payment. Upon signing and payment of the agreed upon
4ammml, the landowner waives any and all rights pursuant to the Code of Laws of South Carolina,
1976, as ameaded by the Eminent Domain Procedure Act. - :

Ls) R ' . © (LS8)
€.3) (i-s-)
wLs)- C i Ls)
~ Dated the | . 7 ‘_ day of '
»20 _

Tract 11

NOTE: THERE IS NO CASH CONSIDERATION OFFERED FOR THIS RIGHT OF WAY.
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STATE OF SOUTH CAROLINA ) INTHE COURT OF COMMON PLEAS
| ) CASE NO.: 2009-CP-26-11956
COUNTY OFHORRY - ) | -

Road/Route SC Route 31 (Carolina
Bays Parkway) -

File 26.036775A . . L

Item Project HORR ' T

PIN \ 36775 RDO1 =

South Carolina Department of
Transportation,

Condemnor, T
: AMENDED CONDEMNATION NOTI@E"&"C

)

AND TENDER OF PAYMENT e
(Jury Trial Demanded) :

VS.

Jericho State Capital Corporation
of Florida,

Landowner,
and

' RE. Loans, LLG and Mortgage
fund ‘08, LLC, ‘

Additional Condemnees.

-

 TO: THE LANDOWNER(S) ABOVE NAMED:

#  Pursuant fo the South Carolina Eminent Domain Procgdure Act, -Sectioﬁ 28-2—10;
et seq., Code of Laws of South C‘érolina, 1976, as amended, you are hereby notified as
follows:

1. The South Carolina Department of Transportation (SCDOT) is the Condémnor
herein and seeks to écqhire the real property described herein for public purposes.
2. Jericho State Capital Corporation of Florida is named as Landqwnér(s) in

this action by virtue of their claim(s) of title (or other interests) as shown by that certain
Page 1 of §
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deed from J. Stanton Cross - Master dated February 25, 2008 and recorded February
26,2008 in Deed Book 3317, Page 969 in the office of the RMC for Horry County.

3. - R.E. Loans, LLC and Mortgage Fund ‘08, LLC are named as additional
Condemnees as they may have claims or interest in and to the real property described herein
based upon the records recorded in the office of the RMC for Horry County.

4, The following is a description of the real property subject to this action and a
description of the interest sought to be acquired in and to the property by the Condemnor:
All that parcel or strip of land, in fee simple, containing
10.18 acres, more or less, and all improvements thereon, if
any, including rights of access as may be needed for
controlled access facilities, owned by Jericho State Capital
- Corporation of Florida, shown as the “Arca of Acquisition”
on Exhibit A, attached hereto and made a part hereof,
between approximate survey stations 1442+00 and 1459+00,

left and right of the survey centerline of SC Route 31
(Carolina Bays Parkway).

5. The SCDOT is vested with the power of efnin_;zﬁt domain pursuant to Sécﬁon '
57-5—320 and écction 28-2-60, Code ﬁf Laws of South Carolina, 1976, as amended.
” 6. The property sought herein is to be acquired ' for publié purposes, more
partiCuIariy for the construction of a section of SC Route Si (Carolina Bays Parkway).

7. This action is brought pursuant to Section 28-2-240, Code of Laws of SouthA
Carblina, 1976, as amended.

8. The- SCDOT has complied with the requirements éet forth in Section

28-2-70(a), Code of Laws of South Carolina, 1976, as amended, by having the subject

property appraised and making the appraisal available to the Landowner(s) where required

Page2of 5
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by law, and certifies to the Court that a negotiated resolution has been attempted prior to-the
commencement of this action, or pursuant to Section 12-28-2940, Code of Laws of South
Carolina, 1976, as amended, an appraisal of this property was not required.

9. ' Project plans may be inspected at the office of the South Carolina
Department of Transportation, Horry County Maintenance Office, 4145 Highway 701
North, Conway, South Carolina 29526. |

10. THE CONDEMNOR HAS DETERMINED JUST COMPENSATION FOR
THE PROPERTY AND RIGHTS TO BE ACQUIRED HEREUNDER, TO BE THE SUM
OF BENEFITS EXCEED DAMAGES AND HEREBY TENDERS PAYMENT THEREOF
TO THE LANDOWNER(S).

11.  Payment of this amount will be made to the Landowner(s) if within thirty (30)
days of service of this Condemnation Notice, the Lapdowner(s) in writing requests payment,
and agrees to execute any instruments necessary to convey to the Condemnor the property
interests and rights described hereinabove. The Agreement and Request for Payment must
be sent by first class certified mail with return receipt requested or delivered in person to
Oscar K. Rucker, Director, Rights of Way, South Carolina Department of Transportation,
955 Park Street, Columbia, South Carolina 29202. I.f’ no Agreement and chu‘es.t for
Payment is received by the Condemnor within the thirty (30) day period, the tender is

considered rejected.
12.  Ifthetender is rejected, the Condemnor has theright to file this Condemnation

Notice with the Clerk of Court of the County where the property is situated and deposit the

Page 3 of 5
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tender amount with the Clerk. The Condemnor shal] give the ‘Landowner(s) and Other
Condemnee(s) notice that it has done so and may then proceed to take posscssion of the
property iﬁteresm and exercise the rights described in this Condemnation Notice.

13. = AN ACTION CHALLENGING THE CONDEMNOR’S RIGHT TO
ACQUIRE THE PROPERTY AND RIGHTS DESCRIBED HEREIN MUST BE
COMMENCED IN A SEPARATE I;ROCEEDING IN THE COURT OF COMMON PLEAS
WITHIN THIRTY (30) DAYS OF THIS CONDEMNATION NOTICE, OR THE
LANDOWNER(S) WILL BE CONSIDERED TO HAVE WAIVED THE CHALLENGE.

14. THE‘CONDEMNOR HASELECTED NOTTO UTILIZE THE APPRAISAL
PANEL PROCEDURE. Therefore, if the tender herein is rejected, tﬁe Condemnor shall-

notify the Clerk of Court and shall demand a trial to determine the amount of just

- compensation to be paid. A copy of that notice must be served on the Landowner(s). That

notice shall state whether the Condeninor demands a trial by jury or by the Court without a
jury. The Landowner(s) has the right to demand a trial by jury. The case may not be called
fof trial before sixty (60) days after the service of that notice, but it may thereafter be given
priority for trial bvcr other civil cases: The Clerk of Court shall give the Landowner(s)
written notice by mail of the call of the case for trial. ’

.15,  THEREFORE, IF ' THE TENDER HEREIN IS _REJECTED, THE
LANDOWNER(S) IS ADViSED TO OBTAIN LEGAL COUNSEL AT ONCE, IF NOT

ALREADY OBTAINED.

Pagedof S
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16.  Intheeventthe Landowner(s) accepts the amount tendered in this Notice, the
attached Agreement and Request for Payment form should be signed and returned fo the

Condemnor within thirty (30) days of your receipt of this Notice.

THOMPSON & HENRY, PA

John B. McCutcheon, Jr.
E. B. Davis Inabnit, Jr.
Attorney for Condemnor (SCDOT)
Post Office Box 1740

Conway, SC 29528-1740
Telephone No: (843) 248-5741
Fax No: (843) 248-5112

Conway, South Carolina
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
) FIFTEENTH JUDICIAL CIRCUIT

COUNTY OF HORRY ) C/A NO. 2009-CP-26-11956

Road/Route  SC Route 31 (Carolina Bays Parkway)

File 26.036775A

Project HORR

PIN 36775 RDOI

Tract 11

South Carolina Department of Transportation,
* CONDEMNOR,

)

)

)

) LANDOWNER'’S RESPONSES
)  TO CONDEMNOR'’S FIRST
)
)
)
)
)
)

VS.
Jericho State Capital Corporation of Florida, SET OF REQUESTS TO ADMIT
LANDOWNER,

AND

R.E. Loans, LLC and Mortgage Fund '08, LLC, )
)
OTHER CONDEMNEES. )

R

TO: CONDEMNOR AND ITS COUNSEL:
Landowner, by and through its undersigned counsel ,_hereby responds to Condemnor’s

Requests to Admit as follows:

REQUESTS TO ADMIT
1. That the date of taking for valuation pufposes is December 15, 2009.
Response: Admit.
2. That the Landowner’s property contained 131.40 acres prior to the
condemnation. .
Response: Admit.
BLF-00258

R.1190



3. That the Condemnor is acquiring 10.18 acres in the condemnation action.

Response: Until Landowner is provided a complete survey of the acquisition-
property, Landowner must deny this Request.

4, That the Landowner retains 121.22 acres after the condemnati_on.

Response: - Until Landowner is provided a complete survey of the property it will
- retain following Condemnor’s acquisition, Landowner must deny this Request.

5. That there is no diminution in value to the 121.22 acres remaining after

condemnation.

- Response: Landowner denies Condemnor’s assertion his remaining property value
" has not diminished as a result of Condemnor’s acquisition, and until Landowner is provided
a complete survey of the property it will retain following Condemnor’s acquisition,
Landowner must deny the acreage amount stated in this Request. '

BELLAMY, RUTENBERG, COPELAND,
EPPS, GRAVELY & BOWERS, P.A.

P.O. Box 357

Myrtie Beach, South Carolina 29578

'(843) 448-2400
- Attorneys for Landowner

Howell"V. Bellamy, Jr., Esq., SCB # 00642
Robert S. Shelton, Esq., SCB # 68543

. Myrtle Beach, South Carolina

October 30, 2012

LANDOWNER’S RESPONSES TO CONbEMNOR’S )
FIRST SET OF REQUESTS TO ADMIT : -2- C/A NO. 2009-CP-26-11956

BLF-00259
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
COUNTY OF HORRY ) . 2009-CP-26-11956

SOUTH CAROLINA DEPARTMENT
OF TRANSPORTATION

Condemnor, Transcript of Record
) . (Volume I of III)
vSs. .
) o ] November 17, 2014
JERICHO STATE CAPITAL
CORPORATION OF FLORIDA
AND LYNX JERICHO

PARTNERS, LLC,

Landowners.

B EFORE:
Honorable Steven H. John

Horry County Courthouse
Conway, South Carolina

APPEARANCES:

VMHowell'V.‘Bellémy, Jr., Eéquire
Robert S. Shelton, Esquire
Attorney for Condemnor

John B. McCutcheon, Jr., Esquire
Attorney for Landowner

Dixie C. Eubank
Circuit Court Reporter

Transcription by:

Kay H. Richardson
Circuit Court Reporter

R.1192
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SCDOT v.. JERICHO - 2009-CP-26-11956 ' 5
VOIR DIRE

(NOVEMBER 17, 2014)

(REPORTER'S NOTE: The following takes place in the presence
of the jury panel.)
VOIR DIRE:

THE COURT: All right. Ladies and gentlemen, what we're
going to do is pick the jury for the case of South Carolina
Department of Transportation versus Jericho State Cépital
Corporation of Florida. Basically, this is a condemnation
case whereby the State has condemned or taken land for public
use, public purposes, and it is about compensafion for that

taking and use of the lands.

'S0, what we're going to do is I'm gbing to go through

some questiohs with you and, again, as we did with the. general

qualification, if there is a question that you need to respond
I will need for you to stand and then tell us ‘your name and

your juror number. So, the very first thing that we're going'

19
‘20
21
122
23
24

25

qr

possible witnesses are .in this particular matter. They would
be Josh Wilson; Mike Barbee, B-A-R-B-E-E; Corbin Haskell;

Steve Powell, Professional Engineer; James R. Jayroe, J-A-Y-R-

O-E; Glen Chwatt, C-H~W-A-T-T; Scott Svirsky, that's S-V-I-R-

S=K-Y. 1Is there any member of the jury panel that's related
by blood or marriage, close personal friends, acquaintances of
any of these particular witnesses? If so, please stand.

(REPORTER'S NOTE: No response.)

CTIC_03370
R.1196
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SCDOT v. JERICHO - 2009-CP-26-11956 6
VOIR DIRE

THE COURT: Very good. vNow, is there any member of the
jury panel that you have any particular views -- the legal'
term is eminent domain but what that is, is the right of the
State of South Carolina has the right to condemn and take
property. Is there any member of the Jury that has ahy views
about that particular rights of the State of South Carolina to

take and condemn property that would prevent yoﬁ from giving

‘both the State of South Carolina and the Landowner a fair and

impartial trial? Obviously, in that taking there has to be
just compensation and that's what we're here:about. But in
general is there anyone that has a problem with the ability of
the State of Sputh Carolina to take and condemn any property

for public use? If so, please stand.

| (REPORTER'S NOTE: No response.)

THE COURT: Very good.

All right. 1Is there -- why don't we go to if any member

-of—the--jury-panel—has—ever—-been—a-plaintiff-or—-a—defendant—or--{-——

both in a trial beforé. Now, I am not going to ask you what
occurred in that trial and I do not want you to voluntéer any
information to me about what occurred in that trial. Is there
any member of the jury panel that you yourself were a
plaintiff or a defendant or both in a lawsuit? If so, please
stand. Very good.

Oh, I'm sorry. Yes, ma'am. Your name and juror number,

‘| please, ma'am?

CTIC_03371
R.1197
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VOIR DIRE

JUROR 53: Dianne Butler, 53.

THE COURT: All right, ma'am. Were you a plainfiff?
defendant or both?

JURCR 53: A defendant.

THE COURT; Very good, ma'am. Can you givé to the
plaintiff and to the defendant in this case, that is basically

the Department of Transportation and the Landowner a fair and

Just trial? Can you be a fair and impartial juror in this

particular case? If you have a question about it then why
don't you come-up.and talk to me about‘it, then, if you've got
some -question about it.
(REPORTER'S NOTE:. A bench conference was held off fhé
record.) |

THE COURT: All right. I am gonna set Juror 53 aside
from this particular case. If you'll-just go backiaﬂd have a

seat. Thank you.

19
20
21
22
23
24

25

would, stand and identify yourself to the Juiy, please.
MR. BELLAMY: Howell Bellamy and Rob Shelton, Your Honor.
THE COURT: All right. . |
MR. BELLAMY: And this is Mr. Chwatt.
THE- COURT: All right. Very good. Thank you.
And on behalf of the Department of Transportation?
MR. MCCUTCHEON: My name is Jack McCutcheon. I'm an

attorney here in Conway and this is Bobby Martin and he

CTIC_03372
R.1198
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VOIR DIRE

represents the SCDOT.
THE COURT: All right...Very good.

All right, ladies and gentlemen, is there any member of

the jury panel that is related by blood or marriage, close

personal friends, acquaintances of these lawyers that have
introduced themselves to you or, regarding their practice of
law, have'you beenvclients of theirs either in the past or
currently?A If any of that applies fo'you, please stand.
(REPORTER'S NOTE: No response.)

THE COURT: Very good.

All right. I mentioned the names of Steve PoWellL
professional engineer, and Mr. James R. Jayroe. What is Mr.
Jayroe's business called? | ‘

" MR. SHELTON: He'é an appraiser, Jayroe Appfaisal
Company. | | 4

- THE COURT: Real estate appraiser. Is there'any’member

18
19
20
21

22

23

24

25

of—the jury;panei—tha%—in;some—kind—of—business—capacity—has———
done business in any way with either Mr. Steve Powell or Mr.
James R. Jayroe?  If so, pleese stand.
(REPORTER'S NOTE: No response.)
" THE COURT: Very good.

All right. Let's see about any of these others. Is
there any member of the jury panel that has had any type of
action of any kind, either currently or in the past, that

involved the South Carolina Department of Transportation in

CTIC_03373
R.1199
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VOIR DIRE

any way-? If.so, please stand.

| (REPORTER'S NOTE: No response.)

THE COURT: Very good..

All rightf- All right, ladies and gentlemen, abgeneral or
catchall question, Do you know of eny reason, have any
question in your miﬁd, eny doubt ‘in your mind that you believe
you cannot give to the Landowner and the.Debartment of .
Transportation a fair and impartial triai? That is fof‘ény
reason whatsoever, do you believe you cannot give to the
Landowner and the Department of Transportation and be a fair
and impaftial juror in this case? 1If so, please stand.:
(REPORTER'S NOTE: No response.)

THE COURT: Very good.

Fﬁrther guestions from the Landowner?

MR. BELLAMY: No, Your Honor.

THE COURT: Further questions from the Department of

18

19

20

21

22

23

24
25

Transportation?

MR. MCCUTCHEON: No, Your Honor.

THE COURT: All right. Very good:

All right, gentleﬁen,.y'all.have the jury list; is that
correct? = :

MR. MCCUTCHEON: Yes, Your Honor.

THE COURT: Is the Landowner prepared to go forward?

MR. MCCUTCHEON: Yes, sir.

THE COURT: I'm sorry. Landowner?

| CTIC_03374
R.1200
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JURY SELECTION '

MR. SHELTON: Yes, Your Honor.

* THE COURT: And the Department of Transportation?

MR. BELLAMY: Yes, sir.

THE COURT: All right. .Very good. -We are going to use
the numbers on the left, of course, gehtlemen. Go ahead,
Madéme Clerk. |

'And, ladies and gentlemen, these aren't'your nuﬁbers;
these are just randém numbersAassigﬁed to-particular jurors.
Obviously, will be using 1 through 20 and then 21 through 23
for the alternate. All right? Very good.

All right. Go ahead, Madame Clerk.

JURY SELECTION: _ -

CLERK: 'Yes,vsir. Begin with the numbers on the left.
Begin with the Plaintiff, please.
MR. MCCUTCHEON: The Department strikes Juror Number 2.

CLERK: Department, Number 2.

19
20
21
22
23
24

25

MR-—BELLAMY-:—Landowner,—Number—/—

CLERK: Landowner,>Number'7,

MR. MCCUTCHEON: Department strikes Number 8.
CLERK:‘ Department, Number 8. |

MR. BELLAMY: Landowner, Number 10.

CLERK: Landowner, Number 10.

MR. MCCUTCHEON: Department, Number 9.

CLERK: Department, Number 9.

MR. BELLAMY: Landowner, Number 20.

CTIC_03375
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JURY SELECTION :

CLERK: Landowner, Number 20.

MR. MCCUTCHEON: Department strikes Number 13.

CLERK: Department} Number 13.

MR. BELLAMY: Number 22.

THE CCURT: I'm sorry. 1 through 20, we haven't got to

the alternate yet. ‘

MR. BELLAMY: Excuse me, Your Honor. Number 6.

CLERK: Landowner, Number 6.

Alternate, please.

MR. MCCUTCHEON: The Department strikes Juror Number 22.
CLERK: Department, Number 22.

MR. BELLAMY:\ Number 24.
_ MR. MCCUTCHEON: 21 through 23, Skeets.

MR. BELLAMY: 23 -- Number 23.

_CLERK; Landowner, Number 23.

May we review your strikes, please? Department strikes

18

19 .

20
21
22
23
24

25

Numbers—»7—67~97 13,—22~

MR. MCCUTCHEON: That's correct.

CLERK: Landowner strikes Numbers 6, 7, 10, 20 and 23..

MR. BELLAMY: Correct.

THE COURT: All right. Very good.,

All right. Madame Clerk, if you would, if you would call
the names of the Jury forward and if and when your naﬁe is'
called if you would come forward and have a seat in the jufy

box, please. Thank you.

CTIC_03376
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BY THE COURT

CLERK: Number 179, Judy Huston; Number 246, Patrick
Neal; Number 288, Deborah Réa; Number 140, Barbara Green;
Number 20, JanelBarbei; Nﬁmber 193, Broadus -.-Jones; Number 234,>
Danielle McLean; Number 263, Stacy Oxendine; Number 266, Mandy
Pappas; Number 87, Timothy Cutnaw; Number 118, Heidi Fincham;
Number 68, Reta Cartrette; Number 112, Joanne Ercole.

THE COURT: All right, ma'am. Please note that you are
the alternate in this case. Thank you.

Any objection to the Jury as impaneled in this matter
from the Laﬁdowner?

MR. BELLAMY:V No, Your Honor.

THE COURT: From the Department‘of Transportation?

MR. MCCUTCHEON: ©No, sir. ./

.THE COURT: Very good. I find the Jury has been properly

impaneled pursuant to Batson versus Kentucky and J.E.B. versus

‘Alabama.

19
20
21
22
23
24

25

BY—THE-COURT:

THE COURT: All right, iadies and gentlemen, of this
particular Jury, I'm going to ask that you go to do one thing
just a few minutes and that is going to be to pick your
foreperson for this particular Jury. So, let me tell you very
briefly what the foreperson's duties and responsibilities are.
If we are here in the courtroom and the Jury needs attention
to some métter,.the witness needs speak up, the lawyers or

whatever the issue is the foreperson would raise your hand,

CTIC_03377
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BY THE COURT

get the Court's attention and we'll handle the matter,
whatever it is. If you're back in the jury room and some
matter comes up, you will take the pad and pen prdvided to you
and write out a no£e and sign i£ and give it to the Bailiff
for the Deputy and then. it will come to me and we'll handle
the matter whatever it might be. When we have concluded the
evidentiary portion of the trial, we've heard all the
witnesses in this case, and then we've heard the closing
arguments of the attorneys, the request of the particular
sides-as to what they want you to do as a result of yoﬁr
unanimous verdict in this particular matter and then I have
given to you the law tﬁat you will apply to the facts and
evidence you find to be true in this particular‘caée,'l will
give the case or submit the case to you for your deliberatiohs
and yoﬁr unanimous decision in this particular matter. Now,

again, in that regard, the foreperson's duties and

19
20
21
22
23
24

25

responsibilities—changein-this—way- The—foreperson—is—gonna—

act like the chairperson at a meeting. An important duty that
the foreperson has is to ensure, make sure, that everybody has
an opportunity to speak, everyone that wants to, their voice
has an opportunity to be heard on the issues to be discussed
and in the unanimous decision. The forepefson's voice and
vote carries no more weight than any other member of the jury
panel.  Everybody is equal or on the same plane in that regard

but somebody needs to be in charge and maybe guide the

CTIC_03378
R.1204
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BY THE COURT :

discussions if necessary. The final duty -—_and obviously if
some question comes up, again, write out a note, sign it, give
it to the Bailiff who will come to me and we'll handle

whatever that might be. The final duty and responsibility of
the foreperson is once the Jury has well and truly deliberated
and you have reached your unanimous verdict in this particular

matter, there will be a verdict form that the Court will

|provide to you, a written form, and the foreperson will then

‘I take. the verdict form, either check the appropriate block or

write out the appropriate words or whatever and théreafter
sign their name, putting the correct date and indicaﬁe that
indeed is the unanimous verdict of each and every member of
the Jury.

So, with tﬁét brief explanation of the foreperson's
duties and reéponsibilitiés, I'm going to ask that you go back

to'yOur jury room, select your foreperson, knock on the door

19

20

21

22

.23

24

25

and—let—the—Bailiffknow-who—that—foreperson—is—and—--—Is
Ercole your last name, ma'am?

JURCR 112: Yes.

THE COURT: All right. You, being the alternate, you
can't be the fbreperson but obviously you can vote on who the
foreperson is. Everybody else is eligible to be the
foreperson. All right? If y'all will go back to the jury
room, please. Thank you.- |

" (REPORTER'S NOTE: . Jury exits courtroom. The following takes

CTIC_03379
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MOTIONS

place outside the presence of the Jury.)

THE COURT: All right. Ladies and gentlemen of the jury
panel that were not selected for this pafticular case, I'm
going to excuse you for the balancelof today. I would ask
thét you call that juror information line tonight after 6
o'clock aﬁd follow those instructions, whatever they may be.
But with that, you are now excused. Thank ydu very much.
(REPORTER'S NOTE: Remaining jury panel exits courtrodm.)

| THE COURT: All right. On behalf of the Depéftmeht of
Transportation, any issue that we need to take up at this
point in time? Mr. McCutcheon? . |

MR. MCCUTCHEON: Your Honor; I think both of us have a
motion in limine in this particular case. "

THE COURT: All right. Okay.

MOTIONS:

MR. MCCUTCHEON: The Landowner's motion in limine, I have

i8

19

20

21

22

23

24

25

no—problemwith,—Your-Honor-

Apparently;—there's—rno- they

.are concerned about the facts that my appraiser is going to

talk about a PDD in this particular case and I havevassured
both Mr. Bellamy and Mr. Shelton that he is not going to talk
about PDT -- PDD, we're going to address the property on the
basis of R-1 residential.

THE COURT: All right. Very good. Does that take care
of the motion that you have Mr. Shelton?

MR. SHELTON: That portion of it, yes, Your Honor.

CTIC_03380
R.1206
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MOTIONS

1 THE COURT: All right.
2 MR. SHELTON: There‘s also on this particular property
3 |there's a pond that didn't exist on the date of the take and
4 |the pond was the result of having sold fill . material to the
5 |Highway Department or one of their contractors. ‘So( we also
6 don;tvwahtvany reference to that pond ér the sale of the fill
7 |material or fhe proceeds therefrom. That postdates the take
8 |and it's not rele&ant. )
9 MR. MCCUTCHEON: As far as the pond is concerned, the
| 410 Joriginal appraisal by Mr. Haskell eliminated the pond and then
| 11 |by error itlwent back in with the noise analysis expert and
12 |Mr. Haskell. . It has been corrected and Mr. Haskell is not
13. dénna ﬁalk about the pond nor»is Mr. Wilson going to talk
14 |about the pond aﬁd we did not intend‘to'introduce any evidgnce
15 ‘Aabout the sale of the fill material from the ‘property.
16 THE COURT: All right. Very good. Thank you; All
1—|right<
18 . Yes, sir, Mr. Bellamy?
19 - MR. BELLAMY: I understand what Jack has said but I want
20 |to be real clear. Mr. Haskell had in his updated appraisal
21 |referred to the previous owner site plan. That was eliminated
22 |by agreement without any question and I just want to be sure,
23 |because he keeps putting it back in his updated appraisal.
24 THE COURT: All right. But it's -- okay, so there's a
25 previous site plan? |

CTIC_03381
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MOTIONS

1 MR. BELLAMY: That we've agreed is not relevant to the

2 |taking. |

3 | MR. MCCUTCHEON: I agree with that, ¥our Honor.

4 THE COURT: All right. Very good.

S MR. MCCUTCHEON: My guy is not gonna testify to it.

6 THE COURT: All right. Very good. ‘Gdod, good, we're in

7 .|agreement then. Great. '

8 Mr. Shelton, anything else iﬁ your motion?

9 MR. SHELTON: No, that's our motion, thank you.

10 MR. -MCCUTCHEON: We have a motion, Your Honor.

11 THE COURT: Yes, .sir, Mr. McCutcheon.

12 MR. MCCUTCHEON:  This case has been going oh since‘2009.
13 | THE COURT: Yes, sir. . | |

14 MR. MCCUTCHEON: And aﬁ'that paiticular point in time,
15 itfs ny ﬁnderstanding -- I wasn't involved in it at that time
16 But there were some other lawsuits and so forth going on about
I7—|-whether—or—not—there-was—a PDD—that—existed-on-this—property——
18 |and whether that therevwas not. And thére was an appraisal
19 |done at that time by Mr. Clyde Ratchford. And we are not

20 |using Mr. Ratchford as an appraiser in.this particular case.
21 - THE COURT: All right.

22 MR. MCCUTCHEON: That was done way back when these other
23 |[things were in the ---

24 THE COURT: All right, sir.

25 MR. MCCUTCHEON: Whether they -- and we are moving to

CTIC_03382
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MOTIONS

1 {(exclude any reference to Mr. Ratchford's appraisal.
2 THE COURT: All right. Mr. Shelton, any objection to
3 that?
4 MR. SHELTON: Yes, Your Honor.
5 THE COURT: All right.  And what would that be?
6 MR. SHELTON: Well, this case was filed December 15tﬁ,
7-12009. An amended condemnation notice was filed April 20th,
8 [2011 and that's the one thaf's in Your Honor's file which
9 |shows that benefits exceed'damages and that'svbased on this
:»10 |earlier appraisal. ‘Now, the statute requireséthat the DOT
11 ﬂegotiate in good faith with the Landowner and tender to them
12 jan appraisal in good faith. We think we should be entitled to
13 jexplain to the Jury that when they caﬁe to take ten acreé of
14 |this Intracoastal waterfront property, through the middle of
15 the tract, they offered the property owners zero,  zero |
16 |dollars. That is directly relevant. That's the oniy thing
1 7—|that'ts—on—the—file—at—the—Clerk—of-Court's—office—as—we—sit
18 |here ﬁoday, Your Honor. ' That has not been updated. - The fact
19 |that the DOT appraisal is now at $998,000 is telling in
20 |itself. When we started out at zero dollars, they cannot in
21 |good conscience say that that was fair dealing with this
22 property owner and the Jﬁry'deserves-to hear that.
23 THE COURT: Well -- all righf. Mr. McCutcheon, your
24 argument to that, please, sir.
25 MR. MCCUTCHEON: Your Honor, the thing about it -- a
CTIC_03383
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1 |little bit more history about this case.
2 THE COURT: Yes, sir. .

3 MR. MCCUTCHEON: The condemnation notice was filed in

4 |2009.

5 . THE COURT: Yes, sir.
.6 MR. MCCUTCHEON: There were léwsdits going on. Through

7 |inadvertence, the condemnation action got dismisSed:and was

8 |dismissed for a period of time.

9 THE COURT: Okay. .

10 ~ MR. MCCUTCHEON: And we had to move to put it back.

11 THE COURT: All right, sir.

12 MR. MCCUTCHEON: And we sent to the land -- and it think
13 |we sent an amended notice to them in thig case and that's the
14 one‘that was ended up -- or maybe it wasn't, but we all agreed
15 |to the amended notice in the one that was originally there,

16 |Your Honor, and all of the witnesseS'in this case are goingAto
1-l—|-testify-based—upon-the-appraisals—and—so—forth—from—these-

18 - |That isn't anytﬁing, Youf Honor, that -- the prejudice of that
19 | far outweighs beCahse now the -- now thevﬁepartment‘s

20 |appraiser is going to testify that just daméges are $998,000.
21 THE COURT: All right. Hold on a second. Let me read --
22 |it looks like Judge Hyman's order restoring the case. Let me
23 |look at it, please.

24 MR. MCCUTCHEON: Your Honor, I also think that ——.I think
25 |that Mr. Shelton and Mr. Bellamy filed a document to correct

CTIC_03384
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the parties'’ représentation'in this case and to establish the
correct name of Jericho.

MR. SHELTON: We did. Your Honor ---

THE COURT: Hold on. Y'all give mejjust one more second
and let me finish reading the order. Okay?

All right. Mr. Shelton, Judge Hyman,’in his order of
January 8, 2013 says, it is further ordered that‘the Condemnor
is allowed to amend their original condemnation notiée and
tender of payment in conformance with thé amended summons and
the amended condemnation notice aﬂd tender of payment attached
hereto and servicé of same may be made upon counsel for the
landowner and;other condemﬁees; %

~ MR. SHELTON: And, Your Honor, they did’that.
 THE COURT: Okay. And I appreciate that but that
indicates thatvby action of the Court. they were alldwed to

amend and procéed upon from that day forward the notice and

19
20
21
22

23

24

- 25

tender ngpayment—and—amend—their—originai—condemnation
notice. | ‘

MR. 'SHELTON: And they did but they did not tender any
money. They offered zero in that amended condemnation notiée.

THE COURT: Well, then from that period forward, from
Judge Hfman's 6£der forward,‘you'll be able to reference --
and Mr. McCutcheon, yéu'll be able to reference what the
amendment says. We're not going beyond or behind the

original. Okay. We're going forward from what took piace'as

CTIC_03385
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a result of"Judge Hyman'svprder of January 8, 2013. That's,

in essence, the start of phis particular case because the

Court allowed the amendment and said this is what is proper at
this point.in time. So, that's where wé're gonna -- we'll
start with that. Whatevér that amended'notice and tender of
payment ‘says that~Judge Hyman allowedf that's what we're goihg'
with. All right. So,.whatever.it is, I doh't(j— I don'tmknow
what that was. You know, I'm sure it's~in the file; I<jgst
haven't found.it yet. But whatever it is that was filed after
Judge Hyman's Ordér or in conjunction‘with Judge HYman's |

order, that's where we going. . All right? So, that's what --

that's what' Judge Hymanfsaid. All right?

MR. .SHELTON: Your anor, just for clarification for the
record, we gllxagree.the date of take predates that order. -
THE COURT: Well, I appreciate that but as.far as what

your ‘gquestion was —---

19

20.

.21

22

23
24

25

MR-—SHELTON:—No5 I!ﬂkﬁﬂst—taikinggaboutﬂforfthe—Jury

ﬁhén we tell them --- |
- THE COURT: .Yes. The date ofitaking is December 15th,
2009; is that éorrect? '
MR. SHELTQN: Yes, sir.
MR. MCCUTCHEON: Your Honor, thé other thing by way of
ciarification, when it was diécovered that this case had been

inadvertently dismissed, I first contacted Mr. Bellamy and Mr.

Shelton to find out if they would represent that Landowner,

CTIC_03386
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they said no. Subsequent, yes it was, and then subsequent to
that time, Skéets, you called me back and said you had been
represented by this particular Landowner and from that point
forward; Your Honor, we have gone with Mr. Corbin Haskell's
appraisal, the amended notice and all of that stuff. And
everything that happened -- the thing that predicated the PDD
déél was we had to get Mr. Haskell to do yet another appraisal
to téke that out.
THE COURT: All right. Well, I appreciate that. T waﬁt
-- all right. That's fine. All right. »
Anything else, Mr. McCutcheon?
MR. MCCUTCHEON: No, sir.
4THE COURT: Anything else, Mr. Shelton?
MR. SHELTON: No, Your Honor.
MR. BELLAMY: No, Your Honor.

THE COURT: All right. Very good.

19
20
21
22
23
24

25

BY—THE—COURT-:

THE COURT: All right. For your information, counsel,
the Jury has selected Juror Number 87, Mr. Timothy R. Cutnaw
as the foreperson. That is the foreperson for this particuiar
Jury.

All right. Gentlemen, i1f we would -- okay. So, in this

-— I gave y'all a information form and y'all filled it out and

on it.you've indicated that the date of taking is December 15,

2009; the before-area was 131.4, that's acres, I'm assuming;

CTIC_03387
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1 |the area of taking is 10.18 acres; remainder area 121.22

2 Jlacres.. That there is no benefit to the remainder from the

3 |taking and highest and best use is classified as R-1

4 |residential. Is that -- is that correct from the Landowner?
5 MR. ‘BELLAMY: Yes, Your Honor.

6 MR. SHELTON: Yes, Your Honor.

7 THE COURT: And from the Department of Transportation?
8 MR. MCCUTCHEON: Yes, sir. | |

9 lTHE COURT: All right; Very-good,.gentlemen."We'll'take
10 |a very short break for five minutes and we'li come in and --
11 |oh, you wanted to ——‘you mentioned something to me about when
12 |to start.

13 MR. MCCUTCHEON: Well, the —--

14 THE COURT: It's 12 o'clock. Can we do the opening

15 étatements or do you want to -~-

16 MR. MCCUTCHEON: We can do ---

17 THE—GOUR%%———-——%o—do—those—aftergiunch?

18 MR. MCCUTCHEON: We can do thé opening statements. Yes,
19 |sir.
20 THE COURT: Any problem with doing the opening statements
21 |now, counsel?
22 MR. MCCUTCHEON: None. It was witness that I was
23 |concerned about.
24 THE COURT: All right. Very good.
25

MR. SHELTON: There is one other matter I just want to ,

‘ CTIC_03388
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bring up for the Court's consideration.

THE COURT: Yes, sir.

MR. SHELTON: We always require or request that the
Judge, in the case that we have,vallow the Jury to go'and
visit the propérty that's being éondemned.

THE COURT: Okay.

MR. SHELTON:' In this cése, the property is a long

rectangular tract of land that is sandwiched between Peachtree

|Road and the  Intracoastal Waterway. And the real neighborhood

for thié property is the Waterway, not Peachtfee Road. All of
the value in this property is because of what happens on the
Waterway, if theyAget devéloped.on the.Waterway as 6pposed to
the homes that get developed on Peachtree Road or further
intérior traéts; So, the Landownér has arrénged for, if Your
Honor will permit it,va licensed céptaiﬁ to take the Jury to

see the property from.the Intracoastal Waterway.

19
20
21
22
23
24

25

MR~ MGGU%GHEON&——Are—they~gonna—iet—them—gb—ffom—the—~**——
road, too, Your Honor?

MR. SHELTON: Yes, Your Honor. We don't ---

THE COURT: So, 1f you.do, you would do both?

.MR. SHELTON: Yes, sir. |

THE COURT: All right.

MR. SHELTON: And then they can pick them up right there

at that landing under the 544 bridge,.the boat is:licensed and

CTIC_03389
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THE COURT: I appreciate that you have anticipated that
that might be done. Let's -- I need to hear some of this case
before I make a decisibn on that particular matter. Just
heafing about this right now, Mr.. McCutcheon, do you have an
objection?

MR. MCCUTCHEON: Yes, I do, Your Honér. I have an
objection. ‘ '

THE COURT: All right. Let's -- we'll -- let me take
that® under advisement and y'all bring it back to my attention

at the appropriate time but I want to hear some more about

-this case and get a better understanding about the property

and the issues before I méke a decision about that.
MR. MCCUTCHEON: Thank you.

THE COURT: Thank y'all. All right. Very short break,

‘five minutes and we'll come back and do the opening statements

and then we'll break for lunch. Thank you.

19
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* %k % kOFF—THE—RECORD* * # % *
{(On the Recozd.)
(REPORTER'S NOTE: Jury enters courtroom.) -

¢

COURT TO JURY:

THE COURT: Y'all may be seated. All right, ladies and
gentlemen.' Mr. -- is it Cutnaw, sir?

JURCR 87: . Yes.

THE CQURT: All right. You have.been selected by the

Jury to be the foreperson of this Jury; is that correct?

CTIC_03390
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JUROR 87: Yes, sir.
THE COURT: All right. Very good. If you would always
occupy that particular seat’when you -come back from the jury

room and then -- Ms. Ercole, if you would just occupy that

-

particular state as the alternate.

Now, the rest of you, ladies and gentlemen, there's no
other assigned seat and y'all fill-in whatever it is when you
happen to come back from the jury room. I just néed to know
where‘the‘foreperson and the aiternate are. -All right?

The very first thing this gonna happen in this“trial is
the Clerk of Court is going to administer your oath so if you
would all please stand at this time.

(REPORTER'S NOTE: Jury is duly sworn.)

THE COURT: All right, ladies and gentlemen, I told you

at the wvery beginning that this basically was a condemnation

action and I told you that we call it eminent domain, that's

20

21.

22
23
24

25

the—legal—term—of—it- Buf—basiCally, it iuvoives—tﬁe¥right~of—
the State of South Carolina, or any of its legally<consfituted

branches, there mighf be some other portion of government that

might be abie to also do it to condemn, that is to take

private property, provided that it must be for a public use.

It has to be for the use of the general public.- - Now, this

case involves the condemnation of a part of'sbme land owned by

the Landowner in this matter and that Landowner, its name is

Jericho State Capital Corporation of Florida. And the

CTIC_03391
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Department of Transportation, South Carolina Department of
Transportation, condemned and acquired from them, took from

them, 10.18 acres and you'll hear testimony about where it's

located in value and that types of things. But basically the

State acquired or took that property, private property of the
Landowneri Now, the Constitutien of the State of South
CarolinaAprovides that whenever the State; through any of its
portions, like here the Department of Transportation,
undertakee to condemh and take privete properfy for public use
the Landowner must be propeply compensated, paid, for the
taking. Now, it,is conceded by the Department of
Traﬁsportation and the Landowner that the Landowner should be
properly compensated for the taking. The question is going to
be the. amount. jObviouely, the parties disagree as to the |
respective value. . Now, it being conceded that something

should be paid to the Landowner for the taking or acquisition

20
21
22
23
24

25

uu—%he—proper%yT—the—dispute~iST—how¥mﬁchT—fHow~much*ie—the
compensation for the land that was taken by‘the State of South
Carolina, Department of Transportation, for the public use.
And your purpose is going to be to listen‘to the teetimony,‘
all the witnesses that come before you and testify ender ocath
to review the exhibits, any kind of doeuments or maybe
photographs or something else that might come into evidence
and, thereafter, when it's given to you at the very end, to

talk about, deliberate and reach a unanimous verdict as to

CTIC_03392
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that sum of money that you believe should be given to the

Landowner which would amount to just compensation, which is
required by our State Constitution. The State Constitution
says if you take somebody's land for public use, you have got
to give thém just compensation and y'all are gbing to have to
decide what is that just compensation. That's what the trial
is gonna be about. You, in essence, are going to be the
judges of the facts of this case I'm not going to indicate to
you in any way what I think the facts in this case are and
what your verdict should be. That's gonna be your job and
your responsibility. It will be my job to govern the conduct
of the trial and how it proceéds, maybe rule on cértain things
that come up from the attorneys and, obviously, give you the

law that you will apply to the facts and evidence you find to

be true but’ you're. going to be judging the facts. Part of

that is going to be credibility and believability. - If

19
20
21
22
23
24
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somebody—comes¥before—you7—when—a—person—comes—before*you—and——:
testifies; a witness testifiés before you in this case under
oath, it's going to be your job to judge their credibility and
believability about what they are saying. Now, you might be
thinking how do I judge somebody's credibility and
believability. If you think about it for a second, you do it
every single day of your life. When somebody tells you
something, you are automatiéally judging in‘your own mind

whether or not you believe them. You use your good common

CTIC_03393
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sense. You use your good judgment that you use in conducting
your own affairs. That's what we're asking you to do here
tbday, use your good common sense, use your good jﬁdgment
listen to the facts and evidence and find that evidence which
convinces you it's true’and then you turn that into what you
believe the Landowner should be paid thatiwpuld come to this
just compensation that is required by our State Constitution.
During the course of‘the trial, we'll have the'oéening
statements of the lawyers, then we'll have the evidentiary
portién, the witnesses, documents, photographs, whatever it
may be. There might be, depending upon the Court's decision,
my decision, a viéwing of the property at tﬁe end of the
testimony. I might or might not do that but we'll decide that
at the end. When we've heard all the evidence, you'll hear
the clésing arguments of the attorneys and then I'll give you

the law that you will apply to the facts and evidence that you

19

20

21
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find—%o—be—true—and—then—Ilii—give—fhe~case—to—you~for—your
deliberations and your unanimous decision. There are
sometimes during the course of the trial that attorneys raise
certain matters to the Court. And I told you, I'm not going
to invade your providence about judging the facts but one of
my Jjobs is to‘govern the conduct of the trial, whether or not
something should be received by you. Not what you think about
it but whether or not to should be used by yéu or seen by you

in this case. The attorneys raise an objection, I might rule

CTIC_03394
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on it in your presence or I might send you back to the jury
room. If I do that, remember, I'm just governiﬁg the conduct
of the trial, what's proper. I'm not making any comments on
who to believe, credibility and believability,vor.what you
should think about particular witness. But if I do send you
back to the jury room, please undérstand I have to discuss N
that more fully with the lawyers and we'll be going into
matters that are not proper your considefation in deciding
this case. So, if that does happen, please understand, it's a
matter of law and I have to take care of that outside the
pfesence. All right?
| So, with that, I'll turn it over to the lawyers for their

opening statements to you. | .

Counsel?

MR. BELLAMY: May it please the Court?

THE COURT: Yes, sir.

19
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OPENING-BYBELLAMY:

MR. BELLAMY: Good mérning -- good afternoon. The day
kinda goes by fast. It‘s'gonna be a lot colder tomorrow. The
weatherman said twenty-three, so maybe being in here will be
better. I'm Howell Bellamy. This is Rob Shelton. This is
Mr. Chwatt, who we represent in this case. And as His Honor
has told you, this is a condemnation case. It's a little_bit
different_than property sales that we have a -- in that the

basic premise is the State has the right for a public purpdse
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to condemﬁ property. It's a constitutional mandate that was
given to us by'the United States Constitution and State
Constitution government to be able to, what we call; take
property. And in many cases it's a right that they exércise
but they have to do a couple of thiﬁgs right and that's pay
just compensation.. The Landowner doesn't have the right to
say no, I don't want to sell you the land or don't want to
make it available to you. It's not like a sale of .real
estate. In this case we concede, although the Landoﬁner
doesn't particularly like it, DOT had the right because it's
gonna be a road, Highwéy 31, so we can all drive down -- it's |
gonna be an extension of Highway 31.

There's one date I want to give you.that I think is
important or is very important, because it sets the date that
you compute what just compensation will be. Now, there's no

question that we've gone through the -~ the . Landowner has gone

19
20
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through—along—laboriousprocess—with-the-DOT—about—just

compensation. I mean, that's what you're gonna hear in this
trial is what is just compensation and how has.the DOT deait
with the allegation of just compensation which goes fo their
requirements under the statute to act in good faith with the
Landowner. But you're gonna hear today, through this trial,
through the testimony of the various appraisers and witnesses

of December 15th, 2009. Now, I didn't pick that date, the

statute says that that's the date. And how does that happen

CTIC_03396
R.1222




w10

11

12

13

- 14

SCDOT v. JERICHO - 2009-CP-26-11956 32
OPENING. BY BELLAMY

to be the day and what -does it mean? What that means is that
is the date downstairs that the Department of Transportation
condemned 10.1 acres of land owned by our client. That fixes

the date of the value of the land in the before on that date.

{And it fixes the value on the same date of the take to pay for

the 10.1 acres as well as. to assess damages, which is.your job
because you are the judge of the facts, as to whether or not
the remaining property owned by thelLandowner has been
damaged.

Now, let's talk a little bit about the property. On
December 15; 2009, the Landowner owned 131.40 acres of land
here in Horry Cqunty, which was fronted on and gained its
valuefbécause it was_lodatéd on the Intracoastal Waterway in
the Socastee‘area of this County. .They owned that. That land

was intact.” They had about 3400 feet of frontage on the

Intracoastal Waterway. And for those of you that are familiar

19
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with proper%ies-in—Horry—Gounty¥and—how~they—gain—theif—vaiueT—
obviously, property on the Waterway is -- people like to look
at the water, waterfront and amenities thét go with it. They
also had about 3800 feet.of'fronﬁage on'PeachtreeARoad, which
is out in the Socastee area. At some point, if the Court

deems it proper, you'll get a chance to loock at that property.
But it was intact, it was one piece, 131 acrés of valued real
estate property. It was zoned residential,.ﬁ—l. ‘So, on that

date, -everybody has agreed the highest and best use, even the
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DOT, and that R-1, residential development, was the higheét
and best use of the property.

Now, on that date, the Landowner was served with a
petition by the DOT that they were going to condemn 10.1
acres. And guess what? Guess where the 10 acres was gonna
be. It was gonna bé right through the middle of this tract of
land. It‘was gonna be an extension of Highway 31 as you cross
the Intracoastal“Waterway and not only did the take go through
the middle of the land, they now are building and it's under
conétruction-as,we speak a bridge that's gonna go seventy feet
up in the ai;.‘ It's gonna severe this i31—acre tract into two
separate traéts. The road is gonna'be a controlled access
road which meaﬁsvno access to the Lahdéwner, ;ight through the
middle, se&enty feet up in the air. And at that point in
time, we will show you and we will prove to you that the way

the DOT treated this land and this take brought into question

AN
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heir motives—in—the—taking-of—this—property-—Now;—what—do—I —
meén by -that? They've been all over the scale 6f just
compensation is but thefe are some réquirements that apply to
them that they have to comply with in order to be fair to the
Landowner. They are required to go get an appraiser, hire an
appraiser and appraise the property as it was in the before.
And bear in.mind, 2009 was kind of that the outer end of the
recession. "And both appraisers,are going to deal with vaiﬁing

the property as of that date so when you hear numbers about
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the value you will know that it has already been adjusted by

‘tcomps to the value as of 2009.

Now, what happens in this case is the DOT basica}ly was
gonna take the land without juéf compensation. -That forced
the Landowner to hire a lawyer, Mr. Shelton and myself, hire
an appraisef, Mr. Jim Jayroe who is sitting in the courtroom,
and Mr. Steve Powell}.who was an engineer, because. there was a
question’about what was.just compensation. The Landowner

said, my goodness, I got 131 acres of land and they're gonna

put a ten-acre road, bridge, seventy feet up in the air, that

is six lanes of travel, the speed limit is sixty miles an hour

and they're gonna build that everybody says no harm was done.
So, as a result, my cliéent had no choicévbut to try to
maintain his rights under the Constitution because he is

entitled tO'just compensation and he should be paid just

| compensation not fof any purpose other than putting him back

19
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in—the—same-place—monetarily—as—he—was—on—the—date—of—the
taking, before all this_happened,‘before all of this happened.
So, you're going‘to hear testimony from the Laﬁdowner as to
his concerns about the offer of just compensation. You're-
gonna hear testimony from Mr. Jayroe who is gonna tell us
about' appraisals and how you get to comps and some of you may
be familiar with that proqesé and some of you may not be but
it will be a good educational process for you. You-learn

something about land values and how you'arrived at values on
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certain dates. And you will hear from Mr. Powell, who is
going to talk to you about some of the aesthetic problems, how
-- what a beautiful piece of property this was, what aesthetic
valﬁe it had as it fronted on Intracoastal Waterway and what
effect the bridge, the elevation of the bridge, had on this
tract of land. |

Now, the DOT initially basicélly said you're Qonna -
they changed their miﬁds and‘said, well, we'll just'pay you
for the dirt. Landowner séid( well, you know, 10.7, you owe
me for that underﬁthe Constitutibn, $407,000 and they said
there were‘né damages’to the remainder of the track. And the
Landowner said, how can .it be? -Yoﬁ have effectiﬁely created

noise from the bridge and you've created headlights, you have

severed my tract of land into two separate tracts divided by a

controlled access highway, which means no access. - You have

taken away my ability to effectively develop this .as one tract
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of land7——¥oufhave~now—subdivided~in%o—%wo—%facts—of~land
divided by a controlled .access highway. Now, bear in mind, in
the before December 15, '09, all the utilities were available
to this‘tract, it was zoned R-1, it was ready to be developed.
The recession, if we can it that, had slowed things down but
the value of the property on that date, Mr. Jayroe will tell,
was worth $9,198,000, and that's after taking into
consideration the downturn in the economy. Now, what we will

show you is that furthermore the view has been challenged
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because now you've got a bridge. You wake'up one morning --
you know, you own 131 acres and the next thing you look around
and there's a bridge seventy feet high_right through the
middle of it. -

éo, what we are really going to try to say, tell you and
show you is competent evidence which come from this witness
stand- and the exhibits the Jﬁdge pufs into evidence, what
we're going to show you is that the Departmént of
Tiansportatioﬂ, under its statutory duty and duty under the
Constitution, never tendered just compensation. And,
obviousiy, if you say $9,000,000 is a lot of money, it is, but
that's what this property wés worth on the date of taking
according to Mr. Jayroe. Now, you'll be the judge of what the
value is_but once you arrive at the value of the property in
the before then you will have the duty then, you determine

what it is. You determine the wvalue in the end from that
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value—-you—-decide—how—much—10+18—acres—is—worths Mr;

Jayroe
will tell you his opinion is it's worth $70,000 an acre.
Ultimately, DOT camévto a number of $40,000 an acre. So, you
-- between 70,000 and acre, you will make a determination of
what the tract was worth and what the 10.7 acreé or 10.1 acres
is worth, how much its worth, and then you'll take a look and
say, has the remainder of this tract been damaged in any |
particular.. Has it been damaged? Is it the same as it was

being 13l-acre tract? Well, the things you can look at and
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|consider and give weight to if you hear testimony and you

believe it, was the track severed into two tracts; is it gonna
cost more money now to develop the tract, the two separated
tracts? You will hear testimony about the circuity of travel.

In the before it had good access off Peachtree Road. Now,

‘tthat's been changed. You've got the bridge dividing it.

You've got the noise consideration from the elevation of the
bridge, 'going up to seventy feet in the air. How much noise
does -- well, let me just say this to you, common sense, bring.
it fo the courtroom. That's what this is all about. This is
no dog—and—ponylshow, this is using your coﬁmon,sense to

determine what's right. And so, the question is, is there

noise? Well, they have finally agreed that noise is a factor

although Mr. -- their appraiser, Mr. Haskell, first testified
or his>appraisal says that there was no noise and then they

changed their mind and said, we'll do it -- guess what --
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afterMr-—Jayroe—and—Mr-~ Poweii;gave¥our—appraisai—to*them*and—
made them take another look.

All I'm saying to you and what I'm saying to -you is you
have the ability to judge the credibility and the
believability of the witnesses. You can believe part of the
testimoﬁy, all of their testimony or none of it. I can say
this to you, if in fact the taking -- and let me be candid,

DOT had a right to do what they did. They just haven't done

right by paying just compensation. And we will hopefully show
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you that when you get rid of -- when you deal with the take
and the damages to thé remainder that the Landowner has
suffered $4,010,600 worth of damages. Now, hopefully, some
people'will say that's a lot of money, it is but we're here
about just compensation. We didn't choose to be here. This
is not our choice. But, if you're gonna také the land, then-
at least pay me the fair market value of the property and
compensate me for the damages that you did to this tract of
land. And, if you determine that, then I hope that you agree

that $4,000,000 is a fair number that should have been offered

| by the DOT on December '09, December 15, '09.

You have a Chance_to do that. What I've said is not
evidence; it's just merely the contentions. I'll try to give
you a'roadmap to help you as you listen to the testimony,
understand the process. We go first. We'have to prove to you

that it's what the DOT has offered as just compensation is not
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adequate+——We—accept—that—burden—We—agree—to—accept—that
burden. We have to prove to your satisfaction that just
compensation is $4,010,000 and we gladly accept that because
this is the Landowner's only day in court.‘ What they are
building out there is, as we speak, being built, that bridge.
What's ha@pening to the property is happening. It isn't what
it used to be and it's up to you to decide what's fair and
just compensation. And I thank you for your time and

attention. Thank you very much.
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THE COURT: Mr. McCutcheon?:
MR. MCCUTCHEON: May it please the Court?
THE COURT: Yes, sir.

OPENING BY MCCUTCHEON:

MR. MCCUTCHEON: Mr. Foreman and ladies and gentlemen of
the jury, we were introduced earlier. My name is Jack
McCutcheon. I'm an attorney'here in Conway, South .Carolina
and I have the pleasure of representing the South Carolina
Department of Transportation. The South Carolina Depertment
of Transportation is an arm of State of Sodthvcerolina. And,
obviously, I can't bring the entire Department in here before
you, so I have Mr. Bobby Martin who sits at counsel table with
me, who is a program manager. And in the days to come, Mr.
Daryl Hardwick, who is a regional guy;from-Florence; will be
in here as the representative of the DOT.

‘As Mr. Bellamy has pointed out to you, what he just said
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i;—hiSAOpening—remarksAand—whatAIim—about—to-say‘in—my—opening~
remarks do not consritute evidence in this case. The evidence
that you're going to decide this controversy will come from

the witness stand, from witnesses that will testify, any
exhibits that may be introduced into evidence for you and yeh
will take those exhibits and apply testimony to it and you
reach a verdict in this case that speaks the truth. That's
what your verdict means.

Now, I represent your state of South Carolina and it's a
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big entity.up in Columbia. I would like to point out to you,
however, that the SCDOT is not the same thing as the

Department of Public Safety, we have to go to ‘get your

_driver's license and it makes you mad when you have to stand

in line to get your driver'é‘license. The DOT ‘is in charge of
-~ the South Carolina Department of Transportation is in
charge of the road systems in the State of South Carolina and,
in this case in particular, the County of Horry and monies
have to go towards roads and so forth. And, if you've read
the newspaper lately, théy say we need some more money to fix
them and I don't know but what I don't égree with that, but
that's another story for aﬁother day. |

A highway condemnation case, ladies and gentlemen of the

Jury, is nothing more than simply stated municipalities, state

{agencies, governmental agencies have a right under statute and

the Constitution of the United States and the State-of South
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|carolina—to acquire~property—to;use—for—the—pubiic—good. And

that includes the building of roads, the maintenance of roads
aﬁd the upkeep of roads. Néw; you{may say, well, you know, I
wouldn't want the DOT to come through and take any of my
property but, unfortunately, we've got to have roads and we've
got to build them somewhere. So, that's what eminent domain
and this condemnation case is all about. We've got to have
roads so peoplg can get from point A to point B. And what

we're talking abbut,here today is another one of those roads

CTIC_03405
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that's being built in Horry County for purposes of moving

vehicles from point A to point B. You all may be familiar

with South Carolina 31, which is commonly referred to as the
Carolina Bays Parkway. That parkway now ends at~Highway 544,
The project that we're here today talking. about and one of

pieces of property involved in that is the extension of the

Carolina Bays Parkway. It will take up where it left off, it

will come around,iit_will go up and over-Peachtree Road, it
will go up and over the Waterway and it will come .back down
and come back in and tie into Highway 707, which is also being
widenéd to a five-lane cﬁrbed and gutter highway s0 people can
move to and from. |

Now, having said that, we've had.to acquire properties
along and through where this foad~isvgoing to be. And one of
those properties that we héve had to acquire is -the property

owned by Jericho State Capital and it fronts -- we don't have
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aﬂy—dispute—aboutfwhere¥it—is—o:~what—kind—of—property—itfis———
-- it ffonts on Peachtree Road and it's 131.4 acres in the
before and it backs up to the Waterway. And you{re.gonna hear
testimony about distances and so forth and so forth and

there's no question but what the road is going through this
piece offproperty and there are goiﬁg to be two remainders.

One of them is going to be approximately thirty-five acres and
the other one is going to be approximately eighty-four acres

on each side of this highway. The highway starts up and at

| CTIC_03406
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|the edge of this particular road is some eighteen to twenty-

five feet above ground level and it's a bridgeJ It's similar

to the bridge at 544 that goes over the Waterway. That's what

it's like when we get done with it. But the State also says
that when we do that, we have to pay people for the land that

we take and we have to pay just compensation. Aﬁd just

compensation is defined as the difference in the value before

as opposed to thé difference in the value after, together with
any damages fo the remainder of-thé broperty. And that's what
ybu're gonna be hearing about. ' There's no question about the
fact that, youvknow, we're not here to.éay, no, we don't want
the property orithe.Landowner says, no, I don't want it, yéu

can't build it here. But what we now have to focus on, ladies

"{and gentlemen of the Jury, .is what is just compensation to the

Landowner to be paid by the State of South Carolina and the

DOT; that's the issue in this case. You're going to hear an
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appraiser—for~each—side7——We—have—an~appraisér—and T
anticipate because they've already télked about it that the
appraiser's numbers went from a low number up to a higher
number, but the bottom line 1s, ladies and gentlemen of the
Jury, the appraiser is gonna come in here now and testify as
to his opinion about what just coﬁpensation is in this case
and it's the sum of $998,000. That's the Léndowner‘s
appraisal. That's the one that we're going to court with,

that's the one that you will use if you choose to use it, you
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may not. That's your prerogative. Mr. Jayroe is gonna

testify from the Landowner's standpoint in an appraisal that

|was done in the year of 2014 and it's $4,010,000. So,

somewhere, ladies and gentlemen of the Jury, between those two
numbers is where just compensation lies., Mr.»Jayroe.is goiné
to say that there are damages to the remainder and that those
damages to the remainder are based particularly upon a' report
by Mr. Powell saying that the majof issues involving what
creates the, damage is noise 'and aesthetics.

Now, I want té point one:thing out, Mr. Bellémy said thét
there's gonna be a lack of circuity of traffic and I think Mr.
Bellamy knows that that's not an elémenf of damage’in’a
highway condemnation, cifcuity.of travel. So, anyway —---

Mk. BELLAMY: Your Honor, that's improper. .That's
question of law.

THE COURT: I appreciate that. You've indicated_ander.

19
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MeGuteheon~has—indiea%ed—%o~%he~0ﬂry—£hat—wha%—eachfofvyou—has*
said is not evidence in this case. That'll come from the
witness stand and the Court will instruct the Jury as to the
law. All right?

You may continue, Mr. McCutcheon.

MR. MCCUTCHEON: Thank you, Your Honor. So, it's based
6n noisé, for the most part, and aesthetics. You're gonna
hear Mr. Powell testify. I anticipate that Mr. Powéll is

going to testify in regards to a couple of studies.that he
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uses upon whi¢h he ba;es the opinion he has about the

increased noise levels and so forth. Mr. Powell is an

engineer. No question about that and he's éntitled‘to his

opinion. But in this particular case, ladies and gentlemen of

the Jury, we'ré going to.bring‘to yoﬁ an engineer ﬁho is a

specialist and is a poise analysis specialist. That's what he
{

does. And we're gonna bring him in here and he's gonna

testify, he's gonna show you how he arrives at the noise

levels ahd so forth on this particular piece of propé;ty and

that in his opinion only a.portion of the -~ Mr. Powell says

‘that the entire property is damaged because of noise. The

noise analyst guy is gonna tell you-that only a portion of it

Mis, 19.7 acres is damaged by the noise. And you're gonna hear

lots of terms and terminologies about noise and shadow zones
and all this other stuff and noise increases and those kinds

of things. But all that I ask that you do, ladies and
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gentlemen—of—the—Jury;—it-s—gonna—be—your—determination;—using-
your good common sense .and common judgment as to what amount
of money Jericho State Capital Investment Company is entitled
to as a result of the DOT taking 10.18 acres.

All that I ask that you do is, is that Mr. Bellamy says
that this is the Landowner's only day in court. Well, by the
same token, it's the DOT's only day in court. We have

selected you folks, not somebody else, we have selected you

folks to determine how much money, and that's: what you're
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gonna have to determine.  It's not a question of can we or
can't we, it's a question of how much money is the Landowner
entitled to as a result of building this road and this
extension iﬁ Horry County and how much, if any, has it damaged
his property. ‘The -DOT takes the position that it hés not been
damaged. But that's between the witnesses to tell you about,
that's .your province to determine whether there is damage
resulting or whether there is not. I ask that you listen to
us very attentively and I'm sure you will do that and all that
I ask that you do is that when you finally get to resolve this
case, you do what's fair for the Landowner and the Department.

Thank you so very much.

THE COURT: !All right( ladies and gentlemen, we‘érevgoing
to break for lunch. I'm gonna ask that you be back in yourv
jury room so we can come in at -- start the trial at 2:30.

I'11l leave it to the Bailiff to tell you when to come back to
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make—sure—that-y'all-can-come—out—at 230+ All—right?

If you'll just to back to your jury room.

. (REPORTER'S NOTE: Jury exits courtroom.)

THE COURT: All right. Gentlemen, 2:30. Thank you very

much.
MR. MCCUTCHEON: Thank you, Your Honor.
***;#OFF THE RECORD** % %%
(Oﬁ thevRecord.)

(REPORTER'S NOTE: The following takes place outside the
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presence of the Jury.)

BY THE COURT:

THE COURT: Counsel, wevare missing a juror and it is --
let me find it -- Juror Number 179, Judy Huston. So, that'é
-— on your strike sheet it's the very first person. So, I
want to knbw from the Department of Transportation and the
Landowner, do‘you want to wait another five minutes or so for
her to show-up or do you want to go straight to theé alternate,
what do y'all want to do?

.MR. BELLAMY: I don;t have any cobjection to waiting a
little bit, Judge.

THE COURT: All right. Mr. McCutcheon?

MR. MCCUTCHEON: What number did you say, Judge?

THE COURT: The very first one, 179, Judy Huston, at the
top of the page, on the rahdom strike sheet.

MR. MCCUTCHEON: Yeah, it doesn't -- it doesn't matter to
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me one—waymér—the—othef7 Judge-

- .THE COURT: We'll just -- we'll just wait a little bit.
We'll call her and see -- they've tried to call and there's no
answer to her cell phone. So, anyway, we'll just wait a few
minutes and then we'll go from there.. All right?

MR. BELLAMY: Thank you, Your Honor.
THE COURT: Thank y'all.
*****OFF THE RECORD**%*%%

(On the Record.) !
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1 ~ THE COURT: The juror showed up. So -- all rith. Is

2 |the Landowner ready to proceed? |

3 MR. BELLAMY: Yes, Your Honor.

4 THE COURT: And Mr. McCutcheon?

5 MR. MCCUTCHEON: Yes, sir.

6 THE COURT: And your witness is here?

7 MR. MCCUTCHEON: Yes, sir.

.8 'THE COURT: Great. Ask the Jury to come in, please.

9 (REPORTER'S NOTE: Jury enters courtroom.)

10 THE COURT: Counsel, y'all come up and talk to me.

11 (REPORTER'S NOTE: A bench conférence was held off the record
12 |in the presence of but out of hearing of the Jury.) |

13 THE COURT: -All right. Mr. Foreman, it appears the Jury

14 |has inquired about the taking of notes. - Madame ‘Clerk, if you

15 lwant to ~-- we'll hahd out a pen and notepad £§ you. While
16 she's doing that, when you get the notepad, the very first

17— -thing—T—want you—-te—do—is—write—your name—on—the—top—of go

18 ahead, ma'am; go ahead and hand them out ~-- write your name on

19 jthe top of the notepad. BAll right? Everybody get one and a

20" |pen. All right. So, everybody write their name on the top of

21 |the pad. . Make sure everybody's done that. All right. ‘
22 Now, with the taking of notes comes with this caution, i
23 |when some people are taking notes, they've got their head 4
24 |buried and they're looking at the notes and they're writing

25 something down and they're completely oblivious and don't hear
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the next question and the answer given by the witness which

could be as important or much more important than what yod're

|writing down. So, you've got to be able to make sure you and

understand you've got to paying attention to what the witness
says. That's the ﬁost important thing. Secondarily, making a
note, but more importantly listening to what is said. |
Also, we.rely on the collective judgment and the
collective wisdom of the entire jury panel. Just because
somebody puts something down on a piece of paper and someone
else or others remember it a different way does not make the

piece of paper more important. All right? We rely on -

everybody's collective judgment and wisdom and memory in doing

that. 8o, what that, please take notes but keep what I said

in mind. All right? Thank y'all.
All right. First witness, please.

MR. MCCUTCHEON: We'd call Mr. Mike Barbee.
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HE—COURT:—All—right-—Mr+-—Barbee;—if-you'd—come—around;
please, sir.

And ladies and gentlemen, just so that you know, in a

| condemnation action, it is the requirement that the State call

this witness first, then it will fall upon the Landowner to
present their witnesses thereafter. All right?' Go ahead.

MICHAEL WESLEY BARBEE, HAVING BEEN

DULY SWORN, TESTIFIES AS FOLLOWS:

CLERK: State your name for the Court,.pleése, sir.

CTIC_03413
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1 MR. BARBEE: Michael Wesley Barbee.

2 CLERK: Go ahead, Mr. McCutcheon.

3 | DIRECT EXAMINATiON OF MICHAEL WESLEY BARBEE BY MR. MCCUTCHEON:

4> Q: I'm over here, Mike.

5 |A: Okay.

6 Q: Now, Mike, where are from, piease?

7 |A: I'm from Columbia, South Caroliné.

8 |[Q: All right. And are you married, sir?

-9 [A: Yes, sir.

10 |9Q: Your wife'é.name?

11 |A: Harriett Barbee.

12 Q: Do yéu have any children?

13 IA: Three daughtefs.

14 Q:  All right, sir. And what do you do for a living, Mr.

15 Barbée? B

16 |A: - I'm a civil engineer with the South'Carolina Department
17—-of Transportatlun |

18 |Q: All right. Could you tell us, Mr. Barbee, a little bit
19 |about your educational background starting with undergraduate -
20 |school énd taking us through the completion of your education?
21 |A: . I aftended North Carolina State University from the years
22 |1988 to 1992 and graduated with a BS degree in civil

23 |engineering in 1992.

24 Q: . All right, sir. And after you graduated in 1992, where
25 }did you go to work, please, Mr. Barbee?
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1 |A: At that time I started work with the North Carolina
2 |Department of Transportation. |
3 |Q: All right. And what exactly did you do for the North
4 |carolina Department of Transportation? ‘ ‘
5 JA: I was a rbadway.design engineer.
6 ~Q; Could you tell me what that means?
7 {A: I désigned the roads and set the plan and profiles, dreﬁ
8 |the plans up.
9 {Q: All right. And how long did you do that, sir?
10 {A: Approximately fou? years. ‘
| 11 {Q: All right. And what<did you do aftér you completed that
12 {position? |
13 |A: At that point, I entered the private sector and worked
~14 |for several private companies.
15 |(Q: All right. And what -- who were those private companies
16 |and what exacﬁly were you doing for those privéte companies?
1 —-Az The—eompanies—were—Fiorence—&—Hﬂtcheson—and—Muikey
18 |Engineers & Consultants and I was doing very similar work that
19 |I did with the North Carolina Department of Transportation,
20 |that beiﬁg highway design.
21 |o: All right. And when you say -- I guess that's self-
22 explanatory, Mr.vBarbee, when you say highway design, you
23 |design all the ins and outs of a property or a road that's
24 |going to be established? -
25 |A: That 1s correct.
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1 |Q: And what all do you have to take into consideration in
2 |designing those roadways?
3 |A: Well, we have to take into account the curvature of the
4 |road, the condition of the soils underneath, site distances,
5 (widths or pavement, widths of shoulders; it's a multitude bf
6 |issues.
7 |Q: All right, sir. And how long were you in the private
'8 |sector?
9 (A: . Approximately, ten years.
10 Q: All right. And what did you'-do éfter you completed that
11 .{ten years in the private sector?
12 A: I came to work with the South Carolina, Department of
13 |Transportation. | _
14 Qs All right. And»when did you come to work with the SCDOT?
15 |A: In December of 2003.
16 |Q: VAll right. And in what capacitf were you hired at the
17—|-SCDOT?
18 |A: I was hiréd as a project manager at that time.
19 |Q: All right. BAnd tell me what a project manager is and
20 |does. .
21 |A: A project manager is ;esponsible for the overall schedule.
22 |of the . project as well as the. financial condition and staying
23 |within the budget. A
24 Q: All right. And as an example, Mr. Barbee, if at the time
25 |you were —-- they were getting to éonstruct the Carolina Bays
CTIC_03416
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1 Parkway, as a project manager, what would've been your
2 | function?
3 |A: Again, the same type of tasks. For that particular
4 broject, I would've been responsible for‘méking sure it stayed
5 |on schedule, making sure it stayed within thevfunding
6 |allowance.
7 1Q: All right. And for what period of time, Mr. Barbee, were
8 |you a project manager?
9 |A: On this particular project?
=10 |Q: No, sir. A project manager, you said.you went to work as
| 11 |a project manager.
:12 A:  Right. Yes, sir.
13 |Q: I'm trying to move up ﬁﬁé chain.
‘14 |A: - Okay. Approximétely from 2003 to 2009, I was in project
15 |management. '
16 Q: All right. And as a project manager, were you involved
17—with—this—project?
18 A: Yes,'s1r
.19 Q:  And what was your involvement with this project, number
20 oﬁe; and number two, what is this project called?
21 A? My role was the primary project manager and the project
22 was known as the Carolina Bays Extension, also calied SC Route
23 |31 Extension.
24 Q: All right. Now, there is -already in existence, is there
25 |not, Carolina Bays Parkway that runs from Highwéy 9 in North
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the Pee Dee region, which is a thirteen county region in the

CTIC_03418
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1 |Myrtle Beach to Highway 544 in Surfside?

2 |A: That is‘correct. That length is about twenty-four miles

3 |in place already.

4 |Qr All right. And_so then, what was your involvement as
- 5 |project manager with this project, which was the extension of

6 |the Carolina Bays Parkway?

7 |A: My role was pretty varied. I was responsible for initial

8 |programming, meeting with all the stakeholders, keeping'all

9 |the stakeholders, including Horry County updated and again 5
10 |those same tasks'I mentioned eaflier, primarily schedule and. 3
11 ' | budget. ' i

: 12 10Q: Ail.right; As a program manager, were you -- were'you é

13 |responsible for going to any -of the'publié meetings? %
14 |A: Yes, sir. | ’ é
15 |Q: there people  could voice their conceérns, complaintS'dr ;
16 |whatever?

17—|-As Yes;—sirs

18 |g: ALl right. And you did -- did you do that on this

19 |particular project?
20 |A: Yes;, sir. We had both public information meetings and

21 |public hearings.

22 |Q: All right. Now, as you sit here today, Mr. Barbee, what
23 |is your position with the SCDOT?

24 |A: Currently, I serve as fegional production engineer for

25
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1" |northeast corner of the state.
2 | Q: And in that capacity, what are your duties and
3 responsibilities?~
4 |A: Similar to before, only now I ha&e.design under me as
5 |(well and a series of program managers who manage projects in
6 |that region.
7 1Q: All right. And since you got -- when did you get‘the new
8 |title? | \
9 [A: .November of 20009.
210 | Q: All right. And since then, that's what you've been
11 |called? |
}2 A: Correct.
13 |Q: And that's a big long term for what exactly?
14 |A: = Again, just overseeing the'design and program management
15 J|efforts for thét thirteen county region inclﬁding Horry
16 |[County.
1-7—-Q= All—rights And—weré—you—in—%ha%—eapaei%y—inveived in
18 |those things you just talked about in regards to the Carolina
19 |Bays Parkway Extension? |
20 |A: Yes, sir.
21 |Q: And to what extent were you involﬁed in those things, the
22 design, the build, the construction. and whatnot?
23 }A: 1 was pretty intimately involved. ‘We hired fhe design
24 out to a consultant who reported to me.. They worked under our
25 |direction to design the plans} I was responsible for getting

' CTIC_03419
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1 |it to Letting. I am not responsible for the construction, but
2 ‘again I'm in?olved from that schedule and budget standpoint.
3 |0: Okay. Who is reéponsible for the construction?
4 |A: We have éontracted that work out to a contractor and we
'5 also have assistance inspecting the project with our district
6 |staff in Horry County as well as consultants who assist in the
7 |inspection.
8 |Q: All right. Were you called upén from time to timebto
9 |jconsult on this project?
10 |A: Yes, sir.
11 |(Q: All right. 1In what capacity?.
12 "|A: Sometimes an issue will come up in the field that needs
13 |resolution in the office. Sometimes, things_ﬁnder'the grbund,'
14 for instance are not as detailed on the plans. So, we have to
15 }{get together and figure out a remedial plan to address those
16 |[issues. .
L7 —|-Qs All—-rights NewT—weLVe—already—es%ablished—that~€his
18 |project was called the Carolina Bays Extension project?
19 |A: Correct. |
20 |Q: And by extension, it extends from where to where?
Zi A: It extends, as ybu mentioned, where it -- from where .
22 |currently ends at SC Route 544 tb Highway 707, crosses the
23 Iﬁtracoastal Waterway_and thét'length is approximately 3.8
24 |miles.
25 |Q: All right. And what was the original plan for the

CTIC_03420
R.1246




SCDOT v. JERICHO - 2009-CP-26-11956 56
MICHAEL WESLEY BARBEE - DIRECT BY MCCUTCHEON

1 |extension of the Carolina_Bays?
2 |A: The original plan had a certain terminus on Highway 707.
3 |We had to kind of reengineer that due to some permitting |
4 |issues with the Army Corp but it was originally set to tie in
5 | further north on Highway 707 and where it terminates now.
6 |0Q: All right. - So, it starts -- Ifm'just gonna use start and
7 stops ---
8 |A: Okay.
9 |Q: . -—-- for the purposes of clarity. It starts at Highway
10 544; is that correct? |
11 }A: Correct.
12 |Q: And it traverses down and it goes over Peachtree Road?
.13 A: Correct.
14 | Q: Then it goes over.the Intfacoastal Waterway?
15 |A: That is correct.
le . Q: : Now,.where'does it come back in and stop or inéersect
17— with—Highway-707-?
18 | A: It -- if you're familiar with the area, it comes in just
19 south of Friendship Lane, which is -- it's near Tern Hall, the
20 subdiviéion_there. . |
21 1Q: AllAright. What -- the road comes —- Highway 707 coming
22 |out of Socastee presently is partially five-lane now; is that
23 ‘|correct?
24 |A: T'm not sure that any seCfion is five lanes now. The
25 entire corridor down to Highway 17 in Georgetown is under

CTIC_03421
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construction to be a fivejlane facility.

Q: What is_the nature and the.makeup of the road in front of
that new convenience store where the turn-through comes
through from 5442 |

A: That is currently a fiveflane section, two lanes in each
direction with a center ﬁedian.

Q: All right. So, it is there already?

A: That portion is in place, yes.
Q: And then it extends, does it not -- and I ain't good on
directions but -- it extends from there towards Murrells Inlet

for a distance, -does it not?

A: . That is correct. That distance is approximately nine
miles.
Q: All:right. Now, where }— when you say nine miles, is

that wheére it's going to hook up?

JA: No, sir. That's the entire length of the curfént 707

widening-project.- - - — : e

Q: All right. What I'm trying to find out is, Mr. Barbee,
and apparently I'm not being very artful with my gquestion.

I'm trying to figure out right now 707 is two lanes?

A: . That is correct.

Q: . There's a small portion of it that's‘already five lanes?
A: That is correct, closer to Socastee.

Q: Right. And whaﬁvi'm trying to figure out is

approximately how far is it from the end of that to where

CTIC_03422
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1 |cCarolina Bays is going to intersect with Highway 7077
2 |A: I see your question. I'm not sure of the exact distance,
3 somewhere between two and three miles. .‘
4 |0: ALl right. And how is it going to intersect with 544 —-
5 707? | |
6 |A: There will be a grade separated intetchange at that 
7 |location. .
8 |Q: All right. And what, Mr. Barbee, is fhe purchase --
4 9 |purpose of the extension of the Carolina Bays Parkway that you
.10 |have just alluded to?
11 |A: The purpose is to improve mobility and connectivity into
12 |the South Strand. | .
13 |[Q: And tha£ means good flow of traffic bétween ;—
14 |connectivity and all the big words ---
15 |A: That's correct. That means alternate routes.into the
16 |South Strand to assist with the growing traffic and population
17 g?owth. et e ' !
18 |Q: Right now, the traffic has to exit at 5447
19 |A: Thaf is correct.
20 Q: And it has to go down to either‘707'by'connector which is
21 |two lanes to go toward the beach?
22 A: That is correct; yes, sir.
23 |Q: Or continue on 544 to the ---
24 |A: That is correct, 17.
25 |Q: -— in Surfside?

CTIC_03423
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A: Yes, sir.

Q:. And this would -- Highway 544 is between US Highway 501
and on down to .Surfside. 1Is that, is that what we refer to as
the five-lane road with curbs and gutters?

A: Yes, with sidewalks as well.

Q: All right. Now, this particular construction, however,

|is building a highway; is that correct?

|A: - Yes, sir.

Q: And how many lanes of travel will there be on. the new
roadway?. |

A: The Carolina Bays route?

Q: Yes, sir. |

A: There will be three. lanes in‘eachvdirection.

1o: All right. And is that the same as is on the‘Carolina

- | Bays existing?

A:  Correct.-

1Q+—-And--as--it -comes towards~PéachtreewRoad7~what-héppens~to

the roadway? .
A: The bridge begins just north of Peachtree Road.

Q: . And then it starts to‘elevate from there?

A: It starts to elevate from there to each the required
clearance over the Intracoastal Waterway.

Q: All right. And then it goes over the Waterway and then I

would assume it comes back down?

A: It comes back down before Enterprise Road on the south

' CTIC_03424
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side of the Waterway.

Q: And sitting in front’of you, Mr. Barbee, is a rendition
and I will submit to you that this side down here is Peachtree
Road. Are you faﬁiliar with this exhibit?

A: Yes, sir.

Q: And what is this exhibit supposed to depict, Mr. Barbee?
A: The qurrent representation showsbthe subjeqt tract as it
appears in the before condition before the construetion of it.
Q: And then back here, we have the Intracoastal Waterway?

A: That is correct.

Q: Now, you mentioned a minute ago, and I'm not gonna get

specifically into distances with you because I'll do that with

another witness, but the Carolina Bays Parkway is gonna go

‘across this piece of property, is it not?

A: That is correct.

Q: And then there will be two remainder pieces; is that your
Lunderstanding?_m”W,m”m..WHAMﬁm”__; '

A: Yes, sir.

Q: One i1s approximately 34 acres?

A: Yes, sir.

Qﬁ And one is approximately B84 acres?

A: That's correct.

Q: And those will be two remainder tracts, correct?

A: That is cofrect;

Q:. And are there any changes being made on Peachtree Road to

CTIC_03425
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that reméining frontage along this piece of property?

A:

Q:

No, sir.

Now, the highway itself, however, does have some

limitations, does it not, Carolina Bays?

A:
Q:
A:

Q:

Yes, sir.
Are you familiar with the term no access?
Yes,. sir.

And what are -- how is -- the current highway, Carolina

Bays, is what we refer to as a limited access project?

A:
Q:

A:

Yes, sir.
And what does that mean?

That means that .access is only allowed at interchange

locations and also there would be no driveway connections, for'

instance, allowed.

Q:

A

And what's it gonna be -- what's the extension gonna be?

The extension will be similar, a controlled access.

- -Alklk-right. But-obviously, over -this-piece of property,-- -{—-

there's not going to be any access, correct?

A:
Q:
A

Correct.
For not only that reason but for another reason?

Correct. There would be no access from the Parkway to

the subject tract.

Q:

All right. And one of the reasons is it's a controlled

access highway?

A:

Correct.

CTIC_03426
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1 |Q: .The other reason is.it's gonna be elevated?
2 |A: Correct.
3 'Q: Now, what is -- as it -- as it goes across the horthern
4 Jboundary line of the property} and it goés across, where --
5 |how far back does the bridge start to elevate? When it goes
6 |from- ground level and starts to elevate?
7 |A: The bridge begins right at Peachtree Road, so the
8 |elevation starts just on that north side where your finger is.
9 {Q: The north side?
10 A? Yes, sir.
11 |Q: All right. And what -- what is the -- whét type of --
12 | what about the elevation of the berms or so forth? Don't you
13 |have to build it up before you can start the bridge?
14 |A: 'Corréct. dn that north side; the amount of roadway
15 filled to bring the road'up to proper grade is approximately
16 |five to six feet. |
17 QEW,_“ISWWﬂqat?.“_vdﬂ__f_m”. e e
18 |A: : It'é approximately fivé to six feet on the north side.
19 |Q: All right. So, my question becomes, as the bridgé
20 |crosses this property line, the bottom of the bridge is how
21 | far from the ground?
22 |A: At the property line, it's approximately twenty feet.
23 |Q: All right. And that's from thé bottom of the bridge?
24 |A: That's to the bottom of the bridge, yes, sir. ’
25 |Q: "What is it from the top of the bridge?

CTIC_03427
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A: To the top of the bridge, it's approximately twenty-seven
feet to the riding surface.

Q: All right. And what the bridge -- how wide is,the actual
bridge itself?

A: . It's just slightly under 118 feet, 117.75 feet exactly.
Q: The bridge itself will have how many lanes?

A: It'11l have three lanes of éraffic in each direction.

Q: Ail right. What separates, if anything, Mr. Bafbee,
those lanes? I noted on some portions of Carolina Bays you

have a grass median; is that correct?

A That is correct.
Q: You're not gonna have a grass median for the bridge?
A: No, sir. .

Q: All right; So, what separates the northbound trafflc
flow from the southbound traffic flow?

A: There will be a small barrier wall between the lanes in .
addition to shoulders on each side to give added width!

Q: All right. And how high is this barrier wall between the
lanes? |

A: It's abogt two feet, eight inches with a glare screen on
top 6f approximately two feet, so about a total of four feet,
eight inches.

Q: Now what about the outsides of the bridge?

A: They'll be bridge rails on either side, those being

similar height, approximately two feet, eight inches with no

CTIC_03428
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glare screen.

Q:
A:
Q:
A:
Q:
gets
A:
Q:

that

What is the word parapet mean?

Parapet just means a bridge wall.

Okay. And that's what's gonna be on either side of this?
That is correct..

Now, is this bridge going to continue to elevate as it

to the north property line?

Yes, sir.

And what really throws me off as an Horry County native

ain't real smart sometimes is I've always thought that if

you go from Conway to the beach, you're going from west to

east

A:

but that's not really true, is it?

No.

I'm actually going froh south to north?
That's correct. ‘ |

Bqt'the water, you know, the Waterway is here.
That.l 8 COTYeCh ;-—— = o e e ‘

And the ocean is somewheie dowﬁ here?

That is correct, yes.

And back heré is Conway?

Correct.

And over here somewhere or up here somewhere is Highway

That i1s correct.

Now, the bridge over 544, Mr. Barbee, will it be similar

'CTIC_03429
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to this bridge?
A: Yes, sir.

Q Except it doesn't have six lanes, it has four?

A: . That's correct.

Q What about height?

A ‘The heights will be similar over the Intracoastal
Waterway.

Q:  Okay. Now, this is what the piece of property looks like
in the before,,corréct?

A: Correct.

Q; And your understanding is, are you not, that they're

taking 10.18 acres ---

A: That's correct.

Q:  --- of the property?
Az Yes, sir.

0 From the original ---
A: Yes, sir.

Q: --- 131.42

A: Correct.

Q: Now, I want to flip this over, Mr. Barbee. And what dées
this sheet depict? '

A: That overlay depicts the amount of take required to
construct the project as shown in green.

Q: All right. And this part up here is a remainaer of the

property?

CTIC_03430
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A: That's correct.
Q: Are there any restrictions concerning access along

Peachtree from this corner to the edge of the right of way?

A: No, sir.

Q: And then this piece down here will be also a remainder
piece?

A: That is correct.

Q: And it has éertain footages along Peachtree Road?

A: That is correct.

Q: Aré there any limitations from the edge of the right of

way down here as far as normal access and so forth?

A; No, sir.

Q: All right. So, they have.access?

A:  That is correct.

Q: Néw, obviously, though, Mf. Barbee, there's gonna be a
bridge elevated across. Now, I've already asked you how far

the bottom of it was and you told me approximately twenty

feet. Let me ask you the same question about, asit gets to

this property line, what is the footage above ground of the
piece of property?

A: At that location, at the Waterway edge more or less, it's

approximately seventy feet.

Q:- Seventy feet. And what about -- what about -- now, this
is twenty and this is seventy, what is the top of the bridge

approximately?
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A: To the riding surface at the Waterway, it would be

approximately eighty-one feet.

Q: And what would be over here?

A: Approximately twenty-seven feet.

Q: Twenty-seven?

A: - Yes, sir.

Q: And it would be twent§ underneath, twenty-seven on top

and that kind of stuff?

A: . That is correct.

Q:.' Now, you've already testified, sir, that this is a

controlled access highway.

A: Yes, sir.

Q: - What is the'épeed_limit on this highway going to be?
’A:' The speed limit will be set at sixty miles per hour.
Q:  Sixty? |

A;~ Yes, sir.

Q: . Is that what it is as iﬁ approaches 544 now?
A::"Yes, sir. |

Q: All'right. But then as it gets further away from 544‘it
incréases; correct, to éixty—five or seventy going towards
Myrfle Beach. |

A:. I believe it's -- there are some sections where it does
vary. I'm not sure that it increases to a posted speed of

seventy or not but sixty is the predominant speed through the

corridor in place.

R.1258
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Q:

A:

Now, what's going to be underneath this bridge?

There will be a series of concrete columns at various

locations to support the bridge.

Q:

to

Az

Q:
A:

All right. And how many concrete columns are there going_‘
be?

In total on the tract:approximately fifty-four.

Okay. And are those -- how many lines of columns?

There are approximately thirteen different lines of

columns that comprise that fifty-four total.

Q:
A:

Q:

And how many columns are in each one?
Approximately four.

All right. Could you tell us what the distancé between

each column is?

1A:.

Q:

Q:

| Probably eight to ten feet.
All right. You're talking about ---
You're talking about along the tract?

Now, what I'm -- you just answered one question, going

this way, you said approximately eight to ten feet apart?

Q:

Correct.

Wwhat are fhey this way?

'Approximately 115 feet space.

All right. 8o, there's 115 feet spacing between each one
the columns as we go across?

That is correct.

Now, how are you going to account for the drainage on
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this bridge, Mr. Barbee?

A:. The drainage will be handled several ways. - Throughout
the bridge, there will be drainage called scuppers which are
basically just holes in the bridge deck that allow the water
to seep out over the Waterway. Due to Army Corp of Engineers
regulations, we're not allowed to discharge directly into the

Waterway, so we'll be carrying that drainage off away ‘from the

{Waterway. It'll come down on the subject tract and at various

locations it'll either go through those scuppers I mentioned
and disperse into the air or it'll disperse into a PVC pipe
that will run down those columns I mentioned previously to
settle into the soil.

Q: And where do those PVC pipes run?

1A: They are attached to the columns.

Q: All right. And approximately —-- do you know

approximately how many of them there are?

A: They're -~ not in total as far as column loccations there

are five different areas all across the subject tract where we
will be attaching that PVC pipe to the bridge support.

Q: Now, when you say across the subject tréct, ére those
things confined to your right-of-way or does.it go outside of
the right-of-way, the water?v

A: The water, it will -- eventually, it'll go outside our

right—of—way'because'everything is going down to the

| Intracoastal Waterway but predominantly is going to be stay up

. | CTIC_03434
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under the bridge and ether soaking into the soil or going
surfécely to the Waterway.

Q: Now, do you put anything at the ends of those?

1A: Wherever we have a PVC pipe downspout, as we call it,

there is a thiék rock pad to prevent erosion.

Q: ‘Okdy. And then, if I understand, Mr. Barbee, will there
be anything on the‘ground to designate where the edge of your
right-of-way yes?

A: There will be markers to denote the corridor the DOT has

Q: What kind of markers?

A: . It'll be a small concrete post, approximately 6 to 8

inches off the ground.

Q: Now, Mr. Barbee, you are a civil‘engineer?
A: Yes, sir.

Q: And you're not a hydrologist?

A: - No, sir.

Q What is a hydrologist?

A: A hydrologist is éomeone who, in my case, would deal on a
highway project to determine drainage areas, how much water is
coming to the site, how much water to account for from the
highway project.

Q: All right. And when a project is being contemplated are
designed, Mr. Barbee, are there certain requirements as to

what studies have to be done by the DOT in order to acquire
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and build a roadway?

A: Yes, sir. We are required to do fairly extensive
drainage studies to make sure that, number one, we're not
flooding the project; also, to make sure we are adequately
accounting for any water that may be coming to the project
that may be re-channeled as part of_the project.

Q: What about any of the studies? Did you do any other kind
of studies? What about traffic?

A: Yes, sir? We did a number of studies including a tfaffic

study for this road.

Q: Okay. Any other -- what about environmental impact
studies?
A: - We did a environmental assessment in working with Federal

Highway Administration.

Q: What exactly is Federal Highway Administrafion, Mr.
Barbee?

A: The Federal Highway Administration is the oversight
federal agency for the South Carolina Department of
Transportation.

Q: All right. Does the Federal Highway Authofity, or:
whatever it's called, promulgate rules and‘regulations'as td
the building of highways?

A: Yes, sir.

Q: Is this particular project, Mr. Barbee, subject to those

because there is federal money being involved?

'CTIC_03436
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A: There is a small portion of federal monies that does make
it subject to federal highway regulatiops.

Q: - 'Okay. 1In addition to that, does'the South Carolina
Department of Transporfation also have'policies and procedureé
in regards to building.and maintaining highways?

A: Yes, sir. »

Q: And in regards to that, Mr. Barbee, you talk about the

| fact that there are traffic studies; is that correct?

" A: That is correct.

Q: Ahd I'm trying to figure out how to word this. When you
do these studies and so forth, do yoﬁ use a particular year
Somewheré out in the future to determine what the traffic
counts are going to be?

A: Yes, sir, we do.

Q: Do you know what that year is with this project?

A For this project, I believe we used 2030.

Q: 20307 |

A Yes, sir.

Q: And what were the projected traffic counts for this
particular bridge or this highway when completed?

A: At 2030, I beliéve it was app?oximately in the 33 to
35,000 vehicles per day range.

Q: Which means that it's anﬁicipated that 33,000 vehicles
will go across that bridge on any given day?

A: Yes, sir, .in 2030, correct.

' CTIC_03437
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Q: Is that similar to 544?

A: Tréffic’volumes are prbbably slightly less on 544 but
similar in nature, not exact but very similar amount of
traffic flow.

Q: ~ And embodied in those studies, Mr. Barbee, that have to
be doge although you may not do them, do they also have
traffic noise;studies? .

A: If's project dépehding but we do for larger projects we
will do a noisé,étudy of some degree, yes sir.

Q: And does that noise study have to comply with the Federal
Highway.Adminiéfpatioh standards?

A: Yes, sir. o L ‘

Q: And/or the South Cafolina standards?

A: That is correct.

Q: What is the purpose of doing the noise study?

A: The purpose-of the noise study is to determine if the

highway will have any detrimental noise impacts to any

properties or, for instance, homes, businesses, churches along

the corridor.

Q: Now, you are a civil enginee;,~Mr. Barbie?

A: Yes, sir.

Q: Do you hold yourself out as a traffic analyst engineer?
A: No, sir.

Q: Why not?

A: That's just never been my area of expertise. I have

. CTIC_03438
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primarily been in road design and project manaéement.

Q: All right. And are there some people who are trained to

do exactly that?

Ac: Yes, sir. The consultant teams and those with the DOT

‘are trained to do that.

Q: I believe I also ask you whether or not you were a

hydrologist?

A: No, sir. '

Q: You said you were not?

A: Correct.

Q: So, as a civil engineer, Mr. Barbee, what exactiy is your

role in the design and build of a highway similar “this one, as

a civil engineer?

A: As a eivil engineer  in the project management-rele, my
responsibility 'is to work with those yoﬁ just -mentioned, the
hydrologist, the road engineers, the noise modelers, the
environmenfaiists to bring if all together to get}everything
done. I'm ultimately fesponsible for keeping the project on
schedule and getting it let, the construction.

Q: What is the anticipated completion of this project, Mr.
Barbee?

A: Based on the best information we have now, summer of 2017
is the anticipated completion date.

Q: ° And is that just for this or also for 705?'

A: That --- 707 is very similar, in that summer of 2017

CTIC_03439
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timeframe.
Q: Thank you, Mr. Barbee. I think that's all the questions
I have. Please answer any questions Mr. Shelton may have.

THE COURT: All right. Mr. Shelton?

CROSS EXAMINATION OF MICHAEL WESLEY BARBEE BY MR. SHELTON:

Q: Good afternoon, Mr. Barbee.

A: Good afternoon. -‘

Q; We've met several times befdre; have we not?

A Yes, sir.

Q: And you are here, just so we're clear,ias nét just a

representative of the DOT but as an empléyee of the DOT; is

that correct?
A: . That is correct.

Q: . And that's been, as we heard Mr. McCutcheon asked you a

| few minutes ago, that's been pretty much the nature of your

career, working for government agencies building roads?

Az Predominately, yes, sir.

Q: Did you bring your plan sheets with you today?

A: I do have a set of plans, yes, sir.

Q: Can you tell me what date of these sheets is?

A: This set of plans is dated July 15th of 2011.

Q: Okay. Can you tell me frém those plans orAfrom you
exhibit that you made what the Peachtree frontage on this.
propefty is in the before? How much, how many feet of

frontage to this tract have on Peachtree Road?

CTIC_03440
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A: I'm not exactly sure of that frontage. I would say
greater ﬁhan.ZOOO feet but, again, I'm not exactly sure.

Q: Can you not tell from your plan sheets?

A: No, because the entiré tract is not contained -- ‘these

plans depict only that corridor and not this entire tract.

1 Q: Okay. But you would estimate 2000 feet?

A: I would-estimate probably 2000 to 2500 feet. Without
scaling it exactly, I wouldn't know for sure.

Q: Okay. And it's roughly the same on the }ntracoastal then
as it is on Peachtree Road with the exception of this sectioﬁ?
A: Correct, with the exception of the carvéd out tract that
you just referenced. Those are privately owned lots, homeé, I

believe, right on the Waterway.

Q: Okay. The remainder of this tract is vacant?

A; To my knowledge, yes, sir. ' -

Q: Did you knowlhOW'many cars travel along Peachtree each
day?

A: Ifm not exactly sure of the precise traffic count on
Peachtree.

Q: Have you ever visited this property before construction

actually began?

A: Yes, sir.

Q: So, you are familiar with what it was like before the
bridge starting coming along?

A: Yes, sir.

CTIC_03441
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Q: . How would you describe the area?

A: i would describe the area as Very.rural in nature and I
would describe Peachtree Road as a lower volume traffic road.
Q: A pretty quiet place?

A: Generally, yes.

Q: How far would you estimate this tract is from 5447

A: 544 is probably, maybe a mile and a Half.toward the top
there, as Mr. McCutcheon referenced earlier.

Q:' Now, when you're down here around fhis tract of land, éan

you see the bridge at 5447

A: No, sir.
Q: Can you hear it?
A: I'm not exactly sure. I've never listened to be honést

so I can't fully answer that question.

Q:  And you testified on direct and I believe you did in your
deposifion as well that Peachtree Road itself is not changing
in any way in the after?

A: No, éir.

Q: Okay. But in the after, as‘Mf. McCutcheon was
explaining, there's gonna two separate tracts of land that
Jericho will own?

A: That is correct.

Q: Will they be able to get from one tract to the other
without leaving the property and getting onto Peachtree?

A: Under current scenario, no.

CTIC_03442
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Q: That's because of -- we've been talking about the
controlled access?

A:- That's correct.

Q: Is there gonna be anything constructed below the bridge

other than the columns holding it up?

| Az No, sir.

Q: " Okay. So, you'd be able to see the other tract of land

but not get to it?
A: Well, I would gualify that to say it's situationally

dependent. In other locations across the state, we have

|allowed access under our bridge but I couldn't say here today

that we would allow it. It would be evaluated on a case-by-
case basis.

Q: You've condemned this property and taken possession of it
and DOT nowvowns it; is that correct?

A: That is correct.

Q: So, the Landowner doesn't have any legal right -- as we
sit here and you're under oath -- to go underneath that
bridge? |

A: At this time, no, sir.

Q:  And thete's no guarantee they ever will?

A: ' That, I do not know. -It depends on if a request was made
or not.

Q: You told us the bottom of the bridge is about twenty feet

as it enters our property line; is that correct?

, ' CTIC_03443
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A: That. is correct.

Q: And then throughout the property, if you're looking
toward the ofher remaining property, there's gonna be a bunch
of columns; is that correct?

A: That 1s correct.

Q: ’I'm going to show you some photos that's been marked as
Landéwner's Exhibits One through Sixteen. Without'objedtioﬁ,
I'1l introduce it into evidence. Tell me, is that the coluﬁns

that we're talking about?

“tA: . Yes, sir; it appears to be.

|0:  This is a picture taken at a distance of several of those

columns; is that correct?
A:  Yes.

‘MR. SHELTON: Your Honor ---— _

THE COURT: All right. Well, have they been marked by
the court reporter?

MR. SHELTON: Yes, sir.

THE COURT: Mr. McCutcheon?

MR. MCCUTCHEON: Sir?‘

THE COURT: Plaintiff's One through Sixteen; is that

correct? Have you looked at Plaintiff's One through Sixteen

MR. MCCUTCHEON: Yes, sir.
THE COURT: --- those photos? .

MR. MCCUTCHEON: Yes, sir. And I don't think those are

CTIC_03444
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the ones that I had any problem with. Those are the ones ---

THE COURT: All right. Let's make sure. Hoﬁ about look
at them and make sure first. |

MR. MCCUTCHEOﬁ:A I have no objection to these.

THE COURT: All right. So, Plaintiff's One through
Sixteen are in evidence without objection. You may publiSh
them to the Jury-if you so choose.

PLAINTIFF'S EXHIBIT NUMBERS ONE THROUGH SIXTEEN

ADMITTED INTO EVIDENCE

-MR. SHELTON: Aﬁy objection to my handing them to the
Jury? |

THE COURT: I said the#e's no objection to publication ifi
you so cﬁoose. ‘

MR. SHELTON: Thank you..

BY MR. SHELTON:

Q: Now, this first one is a picture at a distance of -- how
many columns do you see in it?
A: It appeérs from what I can tell to be four individual

rows of columns. - ‘ N

Q: For each so there's a total of sixteen?
A: Approximately, yes, sir.
Q: Do you recall at your deposition I asked you how many

columns were gonna be constructed for‘this bridge?
A: Yes.

Q: What did you tell me?

' CTIC_03445
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A: I cannot recall the exact amount other than my deposition

was in error and I attempted to. correct that throﬁgh erratum.

Q: Could it be that you said six?

A Yes. -

Q: Yéu said there would be six columns?
A Yes.

MR. MCCUTCHEON: Your Honor, can we approach the bench
juét a minute, please? |

THE COURT: Yeés, sir.
(REPORTER'S NOTE: A bench conference was held off the record
in the pfesence but out of hearing df the Jury.)

BY MR. SHELTON: : . L

Q: Mr. Bafbee, when you received your deposition in the mail

and reviewed it, did. you note that error?

A: I believe I did, yes} sir.

Q: Tell me, if you will, what theseinext few pictures
represéﬁt?

A: These represent the ongoing construction of the columns.
Q: And what is the meﬁallic structure?

A: That is a ~- what is called a steel rebar cage that goes

-- that concrete is poured around the cage to give it added

strength.

Q: Okay. And how wide are these columns that we keep
referencing?

A: It varies in width for the entire length of the bridge.

CTIC_03446
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Some of them are around seven feet wide, others up to eight
and a half feet, I believe, is the largest;‘.

Q: And there's gonna be how many of them?

A: On this tract, fifty—four;.

Q: Mf. Barbee, these remaihing exhibits, which are Four
through Sixteen, describe if you will what théy reflect? That
is:wha; the, the parcel we're talking about right now looks
like if we go out there today?

A: I'm not sure what it looks like currently, ongoing

-construction at this moment, but these are similar pictures to

the last few I just looked at'showing construction of the
columns with the reinforcing steel.
Q: When did you last visit the site?

A: Probably early November.

1Q: Okay. So, this would be advance construction beyond what

you witnessed in early November?
A: There would -=- yes. -
Q: And what is this next one? This is Landowner's Exhibit.

Number Eight. What is that?

A: That appears to be the beginnings of the —f‘What is

called the bridge cap construction. I can't get the

orientation here, so I'm not sure where it's at. Perhaps it's

‘fat Peachtree Road. If you could ---

Q: Is that what the bank -- embankment you were describing

over here would look like?

CTIC_03447
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A: Yes, sir.

Q: And that's what -- it's five or six feet high of
embankment ?

A: Well, the five ér six feet,_what I referred té earlier,

is what they're gonna bring in on this side of Peachtree Road,

not -—---
inf Tell me on this exhibit, over here?

A: Yes. That'is correct. It's nothing to do with the
bridge construction itself. |

Q: . ,Is:it not the incline up to to get clearance to get cars
ovef-Eeachtree«Road?

A: Yes. o »

Q:‘ .How far off the ground doés the bridge have to be as it

begins to cross Peachtree Road?

A As it begins to cross, the loWest.point would be'tWenty

feet.

Q: Okay. So, this is where they'reﬂéonna start the bridge
across the roéd. So, is it safe to say that that has to be
about twenty‘feet high?

A: That is correct.

Q: .The remainder of these exhibits, Landowner's Sixteen, is
ongoing construction as well but tell me, if you will; what
this exhibit is and tell me what the number is on“thé back of

that?

A: This is Exhibit Number Eleven.

CTIC_03448
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Q: And what is Exhibit Number Eleven?

‘|A: That appears to depict some construction at the

Intracoastal Waterway and the contractor's temporary access
across the Waterway. .

Q: Okay. So,-from this picture, we're on the tract, the
subject property, loocking across the Waterway?

A: It would appear, yes.

Q: Okay. And if they built a structure out there in the
middle or at the Waterway in order to work from?

A: Yes. That's a temporary construction platform.

Q: _Aﬁd how long will that be in place?

A: That is entirely dependent upon the contractor's means
and methods to construct it. They have permit that would
basically allow them to keep it there through the life of the
project ‘but that depends on how they prosecute the work as to
long'that will remain..

Q: ‘Okay. You said a moment ago that the highway speed on
this portion of,what you're building of Highway 31 is going to
be sixty miles an hour; is that correct? |

A: That is correct. It will be posted at sixty mileé per

hour.
Q: . What was the design speed?
A: Design speed was seventy..
Q: And Qhat's the difference between those two speeds?
|A: That's ten miles an hour just to allow for a factor of
CTIC_03449
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safety.

Q: So, it's assumed that traffic will exceed the posted
speed?

A: Likely, yes.

Q: If you're coming across Peachtree on this bridge when
it's completed, when you just get across Peachtree, from that
point, how long would a car have to drive to ever get back to

ﬁhis tract of land?

Az ‘I do not know.

Q: Is there an exit there?
A: No, sir.
Q: Is there an on-ramp there?
A: No, sir.
. Q:' Can you estimate how far a car would have to drive to.get

back to this propefty?

A: I could nof provide an adequate estimate.k I know from
544 down'tob707'it's a length of 3.8 miles. This is
approximately é mile.on the new alignment, the new Carolina
Bays-alignment, so it'd be 2.8 miles to get. to Highway 707 and
épproximate -- from 707 anofher two miles ﬁb to Enterprise
Road but I don't have the information. I couldn't compile it
in my head right now.

Q: Can you tell what traffic pattern you'd likely take to

get back to this property. You just told me stay on this new

road until you got to 707.

CTIC_03450
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A: Yes. Stay on new road, get off at Highway 707 and ‘from
that point there are a number waysf I'1ll go north on 707, so
you could go north on 707 back to Highway 544, from Highway
544 you could cross back over the Waterway aqd then turn down
-~ I'm not sure of the name of the road but it's the road that
the drawbridge is on..
Q: The swing bridge?
A: The swing bridge, yes, sir. BAnd access Peachtree Road in
that manner. But again there's several ways you could go.
Q:b Any one of them is several miles long? |

: I would say, yes, sir.
Q: And that's true in both directions for traffic coming
over this bridge?
A: . Yes.
Q: And you toldlus a moment ago that the ADT's or the number
of cars average daily trip cars that'are.going to be over this
road in the design year is 33,000 cars, is that -- is that -
A: I will correct that because looking at the plans I see

it's 35,000, so ---

1Q: Okay.
|A: —-—— 35,000 is the modeled estimate of traffic in 2030.
Q:' And you're gonna six lanes of cars in each direction with

the speed limit of sixty miles an hour?

A: Three lanes in each direction with a speed limit of sixty
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miles per hour.
Q: And by comparison, 544 has fewer lanes?
A: Depends on where you're at on 544. The bridge, yes, sir,

fewer lanes on 544.

Q: It's got two fewer, one to ---
A: Two fewer, yes, sir, two total fewer.
Q: That's got a lower speed limit?
A: Yes, sir. .
’ Qi And it's got a lower traffic count, does it not?
A: Yes. I'm not sure of the exact, but yes.
Q: So, there's fewer cars going slower and fewer ianes of
traffic?
A: That's correct. 544 is ~-- thereis no control of access

there. There are numerous, you know, accessés,,homes,'
businesses, et cetera, so they'ré different classificétions of
roadway So I would expect to- see diffefent speeds and numberé
of traffic based on the control of access issue.

Q: 'Now, Mr. McCutcheon spoke with you at length about what
steps you need to take before you can build a project and
having meetings and getting analyses performed. Do you ﬁake
-- did you take part in that with this project?

A: Yes, sir.' .

Q: . And what was your role in those -- particularly those
studies that were done?

A: I would say I was the -- I was the overseer, I was
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responsible  for getting it done, making sure others were doing

it so that we cduld meet the schedule.

Q: ‘Okay. Was a sound analysis done for this project?
A: To my knowledge a full sound analysis was not done.
Q: Okay. ' Do you know if any sound readings or noise

readings were taken on or near this tract of land prior to

condemnation?

1A I'm not aware of any. A noise -- based on federal

highway requirements, there's different qualifications or

different rules to do noise studies. A noise analysis was
done but it was of the type that no field work was done. It
was all based on modeling.

Q: So, no. one ever--- that you're aware of and you Qere the
guy in charge -- no 6ne'ever went out.here, Tfact 11 of the
Jericho property, and,meaéuréd the noise before filingva
condemnation . and taking the property in~condemnation?'

A: That is correct. |

Q: So, it's pretty safe to_éssume then there were no noise
receptors on this property on December 15th of 2009?

A: Not neceésarily -- we can identify potential receptors
without doing a noise analysis.

Q: No, I'm talking about the actual device that you ﬁse to
get the ambient background noise? None of that was there on .
December 15, 2009, was theré?

A:. To my knowledge, that is correct.
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Q: And that's an important date because that's when your
lawyer filed this condemnation action; is that not correct?

Ac: That is correct. I'm not familiar with-the exact date of

condemnation but ---

Q: Well, you didn't have any noise analysis when I took: your

deposition: in July of 2013, did you?

A No, sir.

Q: Okay. So, the noise aﬁalysis that‘Mr. McCutcheon keeps
talking about has to have been subsequent to the condemnation;
is that not correct? | |

A: Correct.

Q: Okay. : by

A: I would like to say that we had a noise study but not a
noise analysis prior to‘condemhation, so we did our due

diligence as required by Federal Highway to conduct a noise

| study to determine the effects of it but it did not include

field -- empirical field dafa.

Q: When you say you modeled it, that just means you're using
a computer program to estimate it; is that correct?

A: That is correct.:  Yes, sir.

Q: S0, you didn't go out and take ---

A: No, sir.

Q: Okay. You talked a moment ago about how the drainage is
going to work on this bridge that goes over the Intracoastal

Waterway. Do you know how much increased impervious surface

' CTIC_03454
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there is bofh.spanning this property and spanningvthe
Intracoastal or to a point anywhere where the drainage will be
coming’back towards this property?

A:. I'm not sure of the increase in the impervious area but
that -- the length across . the property is 1500 feet( the width

of the bridge is 120, so that roughly, that area calculation

|would be increased basically-of all bridge deck across the

property.

Q: Okay. And correct me if I'm wrong but you saiq a moment
ago from the point where the‘span across the Intracoastal '
Waterway arcs some of the water will go towards the béach, the
rest of the water is gonna be coming téward thié tract of

land.

A That is correct. Somewhere over the Waterway there is

what's called a high point where a drop of water is going .
towards the ocean or it's going back toward the north in this
case.

Q: " Okay. And all of that water from wherever the high point
is that on our side of that high point is gonna come back
toward Tract 11; is that not correct?

A: That is correct.

Q: ‘And then I believe you testified to a moment ago ‘that at
some point it's gonna get dropped in the river or a riprap or
rocks on the ground.

A: Depending on the location and the height, it'll either

CTIC_03455
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dispersed into the aif'through those bridge deck drains or

|it'1ll run down that PVC pipe to that rock that you just

mentioned.
Q: And it's gonna get to the ground whether it disperses
runs down the pipe; is that correct?

A: Correct, yes, sir.

Q: Okay. It's just whether it falls through a, hole -- a

scupper is just a hole in the bridge?

A: That is correct.
Q: Or a vent and goes down:the pipe?
A: That is correct.

Q: But at the:end of that process, that water that was going

to land in the Intracoastal Waterway is now being collected
and channeled back towards Tract 112

A: That is correct.

4Q:  Has DOT done a drainage analysis under that bridge, gone

out and study where that water goes and what it's gonna do to

Tract 117

A: Yes.

Q: Did you perform that?

A: No,‘sir.

Q: Do you know what the end result of how the water will be

handled at the property line? Is there anything to prevent it
from coming onto Tract 117

A: I'm not sure I understand the question. ' Could you repeat

CTIC_03456
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that?

Q: The water that DOT is channeling back toward this tract
is released through these scuppers which -- how high are those
scuppers?

A: it depends because the elevation is constantly changing.
Q: So there's a seventy-foot one here, a sixty-foot one, SO
on and so forth?

A: Well, there wouldn't bé a seventy-foot one but there
would be -- basically anything less than about twenty-five
feet, we're gonna put in PVC pipe down the column. Anything
greater than twenty-five feet, we're gonna-allow it to

disperse in the air. So, it depends on where you're at on

Tract 11.

Q: Well, you said this one was seventy-feet high right here?
A That's correct.

Q: So, there could be scuppers .as high as seventy feet

across the entire area and it's just dropping water that's
been collected up here onto this property. Once he;gets onto
this property is there anything to‘brevent it from going off
of this property? |

A: No, sir. 1It's gonna filter out through the soil and go
toward the Waterway as it did in the before.

Q: Is there anything to prevent it from leaving the DOT
right-of-way onto Tract 11's property?

A No, sir.
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MR. SHELTON: I have nothing further for this witness,
Your Honor.
THE COURT: All right. Mr. McCutcheon?

REDIRECT EXAMINATION OF MICHAEL WESLEY BARBEE BY MR.

MCCUTCHEON:

Q: Mr. Barbee, what do the initials FHWA stand for? -

A That's Federal Highway Administration.

Q: And this noise study that Mr. Shelton ask you about - is
thére a difference between a noise study and the noise
analysis? |

A: Yes, sir, depeﬁding on the type.of prqjéct and the

requirements of each project.

Q: Does the FHWA require a noise study on this partiéular
tract?

A: Yes, sir.

Q: And was it done?

A: Yes, sir. |

Q: All right} sir.  And was it done within the parameters of

what the policy says is supposed to be done?

A: Yes, sir. Federal Highway approved it so it met their
requirements.
Q: But since that time, Mr. Barbee, there has actually been

a noise analysis by a noise analysis engineer ---
A: Correct.

Q: -—— correct?
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A: Yes, sir.
Q: “And both the Federal Highways Administration and the

South Carolina have policies dealing with moise and noise

‘abatement ---
A: That is correct.
Q:. --- on these road projects?

A That is correct.

Q: All right, sir. And there are certain things that are
contained’'in these documents that .guide wﬁat can be done and -
what can't be done?

A: That is correct.

RECROSS EXAMINATION OF MICHAEL WESLEY BARBEE BY MR. SHELTON:

Q: Mr. Barbee, I just have one question for. you. When a
noisé ahalysiskwas finally performed at DOT'urging or expénse,
did that . analyst find that there were indeed negative impacts’
to this property.as a resultvof noise from this bridge?

A: Yes.

‘Q:  Thank you. I appreciate it.

fHE COURT: Ail right. Mr. McCutcheon, do you wish the
witness to step down next time?
MR. MCCUTCHEON: Yes, sir.
THE COURT: All right, sir. You may step down.
.Mr. Shelton and Mr. McCutcheon and Mr. Bellamy ---
MR. BELLAMY: Yes, sir.

(REPORTER'S NOTE: A bench conference was held off the record

' CTIC_03459
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BY THE COURT

in the presence but out of hearing of the Jury.)

BY THE COURT:

THE COURT: All right. Ladies and gentlemen, why don't
you take a short break and we'll come back in. Just leave

your pads and pens in your seats, please.

(REPORTER'S NOTE: Jury exits courtroom. The following takes

place outside the presence of the Jury.)

THE COURT: All right. Ms. Shelton, just so we can alert
the Jury, from your perspective, your direct examihation,<how
long do you think that might téke, approximately?:

MR. SHELTON: Forty minutes, forty-five minutes.

THE COURT: Okay. Mr. McCutcheon?

MR. MCCUTCHEON: My cross?

THE COURT: Yes, sir. .

MR. MCCUTCHEON: Of this witness, I don't know, probably
thirty minutes, maybe. ‘ ”

' THE COURT: All right. Thank you.

MR. SHELTON: I would really prefer not to leave him on
the stand overnight if at all possible.

THEICOURT: Well, no, we're not gonna do that. If we get
started, we're gonna go till He's done. |

MR. SHELTON: Thank you, Your Honor.

THE COURT: Thank y'all. Take a short break.;

***kx*QFF THE RECORD***%#%*

(On the Record.)

CTIC_03460
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BY THE COURT

(REPORTER'S NOTE: The following takes place outside the
presence of the Jury.)

THE COURT: The Jury has indicated there are few of -- or

| several of them that are concerned about driving after dark so

they do not want to go forward with -the next witness but they
do want to start at 9 o'clock in the morﬁing. So, we are
going to‘accommodate them and we're gonna start at 9 o'clock
in the morning. I'm gonna call them back in but I just wanted
to let you know ahead of time.

- MR. BELLAMY: That suits me, You; Honor.
(REPORTER'S NOTE: Jury enters courtroom.)

THE COURT: Y'all would need to make sure you get here,

you know at least by a quarter of.  You can leave your stuff;

»it'il get locked up, whatever-you want to do with it but, you

know, if they want to Start at- 9:00, we'll start at 9:00.

Bring them on in;

MR. SHELTON: Thank you, Judge.

(REPORTER'S NOTE: Jury enters cdurtroom.)

THE COURT: All right. Ladies and gentlemen, taking into
cénsideration; your request, we will stop for today but we
will start again tomorrow morning at 9 o'clock. -Now, what
that means is y'all will need to assemble downstairs in the
jury assembly room by at ieast quarter of. Clerk of Court is
gonna have something for you in the jury room, so whoever is

there at a quarter of is gonna get to go upstairs and enjoy

: | ' CTIC_03461
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BY THE COURT

it. Stragglers, it'll probably be gone by the time you get
there. All right? But it is my intention to start right at 9
o'clock. |

Now, I said this just a little bit when I talked to the
panél as a whole downstairs. You are not investigators, you
are not researchers, you are not to look_up anything on the
Infernet, you are not to -- if you happen to be traveling down
that way, you are not go to by the site of this location. Tﬁe
Cour£ will do that if I determine it's necessary or proper to
do. But other than that, you will decide this case only on
the facts and evidence you hear in the courtroom and from no
other soufcé. That means you go home, you see your husband,

wife, boyfriend, girlfriend, person down the street and they

happen to know you're on a jury, that's great. You can't talk

to them about it. They'll give you their opinion about it.
They don't have one. Don't wan£ y'all to have an opinion
abou£ this caée uhtil we're done. If you start forming and
expressing an opinion ahead of time before you've héard all
the evidence, and then you've heard the law that I will give
to you that you have to use to come.up with your—ﬁnanimous
decision. 1It's very difficult for somebody to express an
opinion and then go baék and, you know, you hear one witness
and then you think something and hear the next witness and you
think something diffefent. So, wait.till you've heard all

testimony, you know the law that you have to apply to the

CTIC_03462
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facts and evidence, ybu'll have all the time you deém

necessary and you want to to talk about this before you come

to unanimous decision. So, with that, you're excused for the

day. Leave your pads and pens in your chair. We'll see you
back tomorrow morning, a quarter of, quarter till 9:00
downstairs. All right?

Thank y'all ﬁery much.

"(REPORTER'S NOTE: Jury exits courtroom. The following takes

place outside the presence of the Jury.)

THE COURT: -All right. Gentlemen, I want to‘étart at 9
'é'clock, y'éll get here ahead of time. If you have any
issues, please alert me.and let me know. My clerk will be

back tomorrow. Théy weré all getting sworn in today, new

lawyers. 'So, they'll be back tomorrow if you need something.

All right?
MR. BELLAMY : Thank you, Your Honor.
MR. MCCUTCHEON: Thank you, Your Honor.
THE COURT: Thank y'all very much. .
(RECESS - 4:10 P.M.) |
***;**OFF THE RECORD*** %%
(On the Reqord.)

END OF DAY ONE.
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BY THE COURT

November 18, 2014

(REPORTER'S NOTE: The following takes place outside the
pfesence of the Jury.)

THE COURT: All right. The Landowner ready to proceed?

’ MR. SHELTON: Yes, Your Honor.

THE COURT: And the Department?

MR. MCCUTCHEON: Yes, sir.

THE COURT: Very good. Ask the Jury to come in, please.

Gentlemen, the information form that y‘'all filled out at
the very beginning, I marked that as a Court's Exhibitinot to
go to the Jury but just for the purposes of this case, T
marked it as a Court's Exhibit Number Oneiso that the ---

MR. MCCUTCHEON: Okay, Your Honor. Thank you.

THE COURT: Any problem with that, gentlemen?

MR. SHELTON: No, Your Honor.

MR. MCCUTCHEON: No. | i

THE COURT: All right. Thank you very much.

COURT'S EXHIBIT NUMBER ONE

MARKED FOR IDENTIFICATION

(REPORTER'S NOTE: Jury enters courtroom.)

THE COURT: All right. Witness from the Landowner, then,
please.

MR. SHELTON: Thank you, Your Honor. The Landowner calls
Mr. Glenn Chwatt.

-

THE COURT: All right, sir. Please come around and meet

CTIC_03465
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the clerk right up here to be sworn, please, sir.

GLENN CHWATT, HAVING BEEN DULY SWORN

’

TESTIFIES AS FOLLOWS:

CLERK: Have a seat, please, sir. State your name for
the Cdurt, please.

MR. CHWATT: Glenn Mark Chwatt. G-L-E-N-N, last name is
spelled C-H, as in Charles, -W-A-T-T.

.THE COURT:. All right, sir. Now you need to scoot over
as close as you can to the microphone and speak up, sir. All
right?

MR. CHWATT: Okay.

THE COURT: - All right. Go ahead.

DIRECT EXAMINATION OF GLENN MARK CHWATT BY MR. SHELTON:

Q: Thank you, Your Honor. Good morning, Mr. Chhattﬂ

A: Good morning.

Q: Mr. Chwatt, what do you do for a living?

A: | I manage a private equity real estate fund.

Q: 'And we heard yesterday about Mr. Barbee's children, do.
you have children?

A: Yes, I've got for children.

Q: What are their ages and names?

A: My daughter Rickey is twenty; I have a daughter Skyler
who is twenty-two; I have a son Kyle who is sixteen; and the
daughter Dannie who is sixteen.

Q: And you said ydu manage a fund. How long have you

CTIC_03466
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managed this fund?

A: This particular fund has been in existence since around

12004.

Q: Okay. How much of the fund do you personally own?

A: I own none of the fund.

Q: Who does own this fund?

A: The fund is owned by literally hundreds of individual
investors located throughout the United States. They are
owned by pension fuhds; retirement funds, just ﬁom—and—pops,
they're investors ﬁho invest in this fund.

Q: Ckay. And does the fund own the propertiés that we've
been talking about so far this week?

A: Yes.

Q: . Were you involved in the process of getting the interest

‘in this property for the fund? o

A:. Yes.

Q: Okay. What did you do as far és your personal
invéstigation with the Horry County property?

A: Yes, sir. Myself and certain professionals we came down
on various occasions to go through the property,‘weﬂt to see
the comparable sales, which are the houses that are adjacent
to the property. We léoked at the tax maps, we went through a
bunch of realtdrs and tried to find comparable sites which
were never able to find. One acre sites on the Intracoastal

Waterway in Myrtle Beach were in heard of at that time.
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Q: Okay. And just briefly, how to the fund come to the fund
Tract 112
A: The fund ended up foreclosing and bid in a $9 million

note to buy the property.
Q: Okay. And on December 15, 2009, which is the date the
DOT filed this condemnation action was there a mortgage on
this property?
A: Xes.
Q: In what amount?
A: We bought it for $9 million subject.to an $18,520,000
first senior mortgage..
Q: Okay. I'm gonﬁa ask you ﬁo describe, "if you would
please, the property a little bit and we'll start with a
couple of photographs. And Your Honor, these photographs are‘
Landowner's Exhibit Numbers Seventeen through Forty—four,
which I offer into evidence and‘I understand is the property
MR. MCCUTCHEON: No objection, Your Honor.
THE COURT: All right, sif.- Seventeen through Forty-four
are in evidence without objection.. You may proceed.

LANDOWNER'S EXHIBIT NUMBERS SEVENTEEN THROUGH FORTY-FOUR

ADMITTED INTO EVIDENCE

MR. SHELTON: Thank you, Your Honor.

BY MR. SHELTON:

A:  When we first started -~ I need glasses.
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Q: If you would, take a look at these first five photos and
tell me if you would, please, what those depict?
A: Yes. This is the subject property on the Intracoastal
Waterway.

THE COURT: Remember now to keep your voice up.
A: I'm sorry.:

THE COURT: That's fine.

Q: These are pictures from -- of the actual property?
A: Correct.
Q: And looking at them,. what is this in the distance?

A: That's the subject property over there.

Q: And what's in the background?

A: The Intracoastal Waterway?

Q: The'Intracbastal Waterway.

A: Yes.

Q: Okay. And are these pretty standard renditions of what
the property looked like out at the Intracoastal Waterway?
A:  Absolutely, yes.. - |

Q: Okay. Is the property still wooded?:

A: Yes, for the most part.

Q: Okay. So, it has not yet been cleared for development?
A: . No.
Q: In the before condifion; before anybody knew about the

Department of Transportation coming on to build a bridge, can

you generally describe what the property looked like? If the
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Jury were to walk out there before any of this construction
began, what would it generally be described as?

A: It's a spectacular piece of property. It's right on the
Intracoastal Waterway with clear views up and down the
Waterway. I mean, it's just beautiful.and hopefully you guys
will get to see it.

Q: Did it have any problemé with drainage?

A: No, absolutely not. There was ﬁo problems with anyfhing.

It was ready to be built. The property, again, stood on its

|own and there were zoned for one house per one acre, so there

were gonna be beautiful homes on that site.

Q: And there's - there's been a lot of talk about another
bridge that's a mile or two up Peachtree Road for Highway 544,
when you were on this property before the construction began,
could you see or hear. that bridge'at.all?

A: No, you couldn't see anything. There waé nothing.

Q: If you're on ﬁhe Intracoastal Waterway in front of this
property, could you see or hear,thét bridge at all?

A: Absolutely nof.

Q: ,Were‘there any impediments along all of Peachtree Road
that would have prévented any developer from putting access
points to this property?

A: None that I'm aware of.

Q: Okay. And you could turn left or right anywhere along

Peachtree Road?
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A: Absolutely, yes.

Q: Okay. Now, that we're aware of -- let me just go ahead
and show you some more photos. These are Plaintiff's Twenty-
two through Twénty—four. Tell me if you can-tell us what
these depict.

A: Right. This is looking down Intracoastal Waterway, our

property is on the right side.

Q: These are actually from ---
1Az These are. actually from the Intra -- actual,‘right, yes.
Beautiful.

Q: And in each of these photographs, this is Tract 11 on the

right-hand side of the photographs?

A: That's correct, yes. Sorry.

Q: Let mevshow you Landowner's Exhibits Thirty-eight through
.Forty~four. | |

A: Yeah. oo

Qr 'Tell me if you know what those. are?

A: ‘Yeah. These are the neighboring properties just to the
north.

Q: Now, we talked just a ;—-Mr. Barbee yesterday about this
cut-out up here in the property.
A: That's correct.
Q: Is that where those homes are?
: That's where these homes are in that, yes.

Q: Okay.
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A: ‘ Yeah, that's them.

0: And that's -- that's what those homes look like ocut there

|today still?

A: Yes.

Q: Okay. Describe for me, if you will, pleése, what the
property looks like right now.

A: " It looks like a -- the development site where the‘bridgé

is there, it's like a war zone. You can't really get close. :

. {There are pilings all over, there's machines, they are tearing

up all the property bﬁilding this large bridge..
Q: Okay. And is it the belief of the fund that.the bridge

will damage this property?

A: Yes, very much so.
Q: In what regard?
A: The concept of this property was always .gonna be these

beautiful one-acre homes on the Intracoastai Waterway. Now,
with this bridge comihg‘through, a high-speed bridge wiﬁh the
noise, the debris, all of the anciliary stuff that comes with
a bridge is going to destroy this project and this property.
It's cutting the property in half, if's gonna‘require twice as

much money to develop this property and I ---

|Q: Hold on. Explain that for me if you would, please. What

do you mean it's gonna be more expensive to dévelop by being

cut in half.

A: Okay. When you develop a new property, you go in and you
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have what's célled general conditions and you set up a staging
area: One area and everybody works from that one area. Now,
this is basically gonna be two separate developments. So,
yop're gonna need two staging areas. In the pfoperty,'when
-you're building it, you're gonna egress and ingress, so you-
have one coming in and one coming out, now you're gonna need
two of them. You're gonna have ---

Q: Once again, you're gonna need ---

: I'm sorry. -

Q: You're gonna need two on each?
A:  Correct, right, egress in and out both sides.
Q: 'Before you could have come in and out and developed the

entire tract of land?

A: That's correct.

Q: Okay. Is-there any other additional ---.-

A? Yes. There's goﬁna be two separate gate houses and the
amenity paékage, if and when it's available would be a
separate clubhouse on each side. So, now you're develop --
you'ré.doubling all your costs if-you are to be able to
develop this project, which I don't even know if I can at this
point. | o

Q: Okay. Let me show you the remaining pictures and-ask you
to identify what these are. These are Plaintiff's Twenty-five
thfough Thirty-seven. Looking at Twenty-five first.,

A Yes.
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Q: Is this the subject property on the.---
A: Yes, it is.
Q: ' And this crane that you see in the distance,.is that

where‘the construction is taking place?
A: Yes, yes, uh-huh (affirmative response) .
THE COURT: You need to answer yes or no.
A: I'm sorry. Yes, yes, this-is exactly what the projecﬁ
looks like now.

Q: Thése areicurfent photos of what the property looks like

Q: --- with the construction pfojeCt going on from the
Wateﬁway? ‘

1Aa: That's correct, yep.

THE COURT: - If you would maybe identify'it by number
which:ones those are. |

MR. SHELTON: It was Twenty;five through Forty;four,

THE COURT: Okay. Thank you.. |

BY MR. SHELTON:

Q: Mr.fChwatt, when the DOT first came along with the bridge
notification, what did they offer the Fund and its investors

as just compensation?

A: Zero..
Q: Zero dollars?
A: Zero dollars.
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Q: And what is the DOT offering currently as just

compensation?
A: As far as I'm concerned zero at this point.
Q: Well, what was their most recent offer?

A $400,000 as I recall.

Q: Did -you not receive within the past month the 900 ---

A: -Oh, the $998,000 that was it.

Q: That was within the past month?

A: . Yes.

Q: When did you first learn that DOT was looking into
whether this bridge would cause any damagevto this tract as a
result of hoise that it'would create?

A: Only after our engineer had delivered a site plan -- a --

he put together a study and after the DOT got the study they

| determined, okay, well, we better do our own study at this

point only after Mr. Powell did ours.

Q: ‘And was that in this calendar year?

A: That wés‘within the last couple of months.

Q: Okay. Now, when you received the condemnation notice,
you have an obligation to protect the assets of this fund for
the investors, what stéps did you take to protect those funds,
those investors' deposits?

A: Oh, I immediately got on an airplane, came'do%n here to
meet with Mr. Bellamy and Mr. Shelton. At that point we

figured out what we had to do to protect this property because

CTIC_03475
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my investors, as I explained to them what was happening, they

tall got very -- obviously, very upset that this pristine piece

‘

of property is being destroyed by this big bridge. .So, I came
down ahd then we hired our appraisers, Mr. Jayroe, and our
professional, Mr. Powell, to go through this and do a study to
see this -- to see what could happenbon this préperty.and we

delivered that to thé South Carolina Department of

‘Transportation.

Q Now, have Mr. Jayroe and Mr. Powell performed reports?
A They did -- yes, they did.

Q: And have you reviewed their report?

A Yes, I did.

Q: And on behalflof your investors are you here today

relying-upon their reports and their conclusions?
A: Yes} I am.
Q: Okay. 1If you would, please, answer ény quesﬁiQns Mr.
McCutcheon might have. .
MR. MCCUTCHEON: May it please the Court?
THE COURT: Yes, sir.

CROSS EXAMINATION OF GLENN MARK CHWATT BY MR. MCCUTCHEON:

Q: Good morning, Mr. Chwatt.

A: Good morning. ' .

9: Did I get it right?

A: You got it right.

Q: I wanted to make sure I didn't get it wrong. All right.

CTIC_03476
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You doing all right this morning?

111

A: I'm wonderful. Thank you.
Q: All right. Welcome to Horry County. You're from
Florida?
A: I'm from Florida, yes.
: Yes, sir. And where exactly do you live in.Florida?
A: Palm Beach County.
Q: And where is that?
A: South Florida.
Qg Okay. South Florida being -- what's it near?
A: Wéll, it's Boca Raton. |
Q:

Boca Raton, okay. And you live there -- how long have

you lived that are, six?

A:

Q:

Since 1994.

All tight. And as-I understand, sir, you -- do you have

a title with Jericho State Capital?

A:

Jericho State Capital? Yes.

Yes. And what is your title?

I am President.

You are the President? '

Yes.

All right. Now, you have other officers?
Yes.

And who are the other officers?

Richard Chwatt is the only other officer.

R.1303
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Q: That's your brother?.

A That's my father.

Q Your father?

A: Yes.

Q Any other parﬁners?
A: No.:

Q:. Those are the two?

1A: Of Jericho State Capital Corp of Florida.

Q:'Y Okay. Tell me -- do ybu drive income? . I think yoﬁ said
you owned some Qf the property? )
I do not own any of this, no.
You do not -own any?
. No.
‘All‘right. So, how do ypuAgef.paid, sir?

Right now, I do not get paid.

A:

Q:

A:

Q:

A:.

Q; You don't get paid?

A: No. |

Q: Have you ever gotten paid?
A: By Jericho State Capital Corp of Florida?
Q: Yes.

A: Yes.

Q: Okay. And on what basis were you paid and how much were
you paid?

A: Which I think you are miscategorizing what's happened.

The Fund is separate entity to Jericho State Capital of

CTIC_03478
R.1304




.10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

SCDOT V JERICHO - 2009-CP-26-11956 113
GLENN MARK CHWATT - CROSS BY MCCUTCHEON ' ’

‘Florida. The name of the -- Jericho StateVCapital of Florida

is on the title of the propérfy yet the property is owned by
All-Weather Opportunity Fund made up of hundreds of limited
partners, stakeholders and investors throughout the United
States. So,. Jericho State Capitai Corp or Florida has no
financial interest'in this whatsoever. |
Q: Okay. Whé pays you?
A: The Fund pays me.
Q: Which Fund?

: Jericho All-Weather Opportunity Fund.
Q: All right. But on this title, sir, the'property is owned
by the Jericho State Capital, right? |
A: Subject to its owne£ship participation agreement with the
Jericho All-Weather Opportunity Fund.

Q: All right. Well, then how much'does the Fund pay YOu?

A: Fﬁndé not payiﬁg me right now, it's in_suspénéion.

Q: Why? -

A: Why?-

Q: Why is it in suspension?

A: Because it's dealing with_the ~- putting thése assets

back in play. For examples, this is one of twelve properties
in the Fund.

Q: Okay. Well, what were you paid before it was suspended?

A: I was paid a percentage of the upside gain of the
property.
CTIC_03479
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Q: Okay. What did you earn in 20147

-MR. SHELTON: Yonr Honor, may we approach? .

THE COURT: Yes, absolutely. Y'all come over hefe,
please.
(REPORTER'S NOTE:‘ A bench conference was held off the record
in the presence of the Jury but out of nearing of the Jnry.)

BY MR. MCCUTCHEON:

Q: Have y'ail earned any money from this property?
A: - No, sir.
Q: But you own -- you've owned some other properties,

correct at some point in time?

A: Yes, in the past, vyes..

Q: All right. Now; my understanding is, sir, that at some
po;nt‘in-time did Jericho State Capital have a mortgage on
this_property?

A:. It had a mnrtgage, correct.

Q:' Okay. And what was the amount of thaf mortgage?

A: The original amount was $4,633,QOO, I believe.

Q: 4,000,000? And -- what was the value of that property at

that time?
A: According =-- at the .original closing?
Q: Yes, sir.

A: $39,600,000 was the appraised wvalue.

Q: Okay. And you purchased that property and you had a

mortgage on the property?

CTIC_03480
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We had a second mortgage on the prdperty, correct.

A:
Q: Who had the first?
A: A group out of California.
Q: And what was the amount of that mortgage?
- COURT REPORTER: I'm sorry. Excuse me. I can't hear
you, would you please pull down that microphone.
A: Oh, I'm sorry.
Q: What was the amount of that mortgage?
A: $18,520,000. |
Q: All right. ©Now, Mr. Jayroe -- you've hired Mr. Jayroe,
‘correct? '
Az That's correct.
Q: ‘And Mr. Jayroe has valued the property on the date of
condemnation?
A: That's correct.
Q: That's your understanding?
A: Yes.
Q: And that was in 20092
A: That's correct.
Q: December 15th, 2009. What was the appraised value of the

property on that day?

A:

Q:

I believe a little over $9,000,000.
9,000, 000?
Yes.

All right. Was this property under water as far as

CTIC_03481
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mortgage versus value?
A: I don't know.

: You don't knoﬁ?

: I don't know.

: Well, the mortgage was 18,000,000.

: The property Qasbonly worth 9,000,000.
g ; That's correct. |
On the date of condemnation in this cése; is that
cérrect?
A:  Correct.

Q: And the property is zoned R-1, residential.

A: Yes.
Q: Is that correct?
A Yes.

Q: And on the -- when did you learn that they were getting

ready to put the bridge in?

|a: In 2008, I believe.

Q: Okay. And in 2008, had any building permits been issued
on this piece of property?

A: None that I'm aware of.

Q: Okay. So, at the time that you had knowledge of this

property, there were no building permits?
A: That's correct.

Q: All right. Now, you've also hired Mr. Powell; is that

CTIC_03482
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correct?

A: That's correct.

Q: And Mr. Powell is a civil engineer?

A: Yes..

Q: And is he a noise analysié éngineer?

A:- I'm not sure of his exact title.

Q: You're not sure of his exact title?

A: That;s correct. I believe he is -

Q: All right. And he has arrived at certain opinions in
this cése and we'll talk to him later; is that correct?

A: Yes, sir. ‘

Q: Now, in the before, sir; this piece of property had 131.4

acres; is that correct?

A

Yes.

How much of that was wetlands?

I believe 16 acres, I'm not sure.:
Sixteen approximately?

I don't recall exactly.

Wasn't it about 18 acres andlsome change?

Maybe it's eighteen, okay.

‘And that wetland, sir, went all the way down the front of

property, did it not?
Yes.
How far into the property did it go?

I'm not sure exactly how far.

CTIC_03483
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Q: Well, you couldn't -- you can't build in the wetlands,
can you?

A: You can't build in wetlands, correct.

Qs Okay. And you don't how far it came -- but it went the

entire length of the property on the Waterway; is that right?

‘Al

Q:

1as

Yes, sir.

Which meant you can't -- but you don't know how far back?
Yeah, it didn't go very far back but ---

Didn't go very far back?

No.

But it was eighteen-some-odd acres?

Running down the entire. strip, yes.

On the front; is thaf right? |

Yes, sir.

Now, theb—— in the before, Mr. Chwatt, this property had,

you have testified, unlimited access on Peachtree Road; is

that correct?

A:

Q:

Yes, sir.

And it was -- excuse me just a moment -- and it was

approximately 2,830 feet =--

A:

- L S

Okay.

-—-- along the property.

All right.

Does that sound about right to you?

Sounds about right.

CTIC_03484
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Q: All right. 'And there was 10.18 acres acquired'by the
DOT. |
A: Condeﬁned by DOT, yes.
Q: It was acquired. When they filed the notice, sir, they
own it. So, they acquired it.
A: Yes.
Q i'll give you your word, they~condemned.it.
A ‘That's okay. They took it, vyes.
Q:. But now, the DOT owns K that piece of property today?
A  Yes. |
Q ‘Okay. And what we'ré'in here talking about today is, is
how much money the DOT owes Jericho State Capital.
A: . That's éorrect.
0: All right. Now, in thé after, sir,ithere is an east
porﬁion’remainihé; is that cofrect?
A: Yes.
And it contains 35.31 acres.
Okay,'yes.
Is that right?

: Yes, uh-huh (affirmative response).

Q
A
Q
A
Q: And it has 700 feét of frontage along Peachtree Road?
A Okay. I assume that's correct.

Q Okay. And then there is a west remnant?

A Yes.

0

And it's 85.91 acres; is that correct? .

CTIC_03485
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A: Yes, sir,

Q: And how much footage does it have?

A: I don't recall the exact footage.

Q: I think I got my numbers wrong a minute -ago. 1In the

before the property had more than 2800 because the west
remnant now is 20 acres.

A: I thought it was over 3700.

Q: And I apologize fd; that. I had myvnumbers written down
wrong. fBgt this west remnant now has 2,830 feet of frontage
along Peachtree Road. :

A: Yes.

Q: .. And on both of those, sir, it is unlimited access?
A: When,-now? ‘
Q: On -Peachtree Rbad; 
A: Yes.

Q: There's nothing that iimits access to your two remnants
albné Peachtree Road?‘

A Aé we sit today?

Q: As'wé sit here today.

A: Once the bridge is there, it's.gonna change everything.
Q: No, sir, that's not what I ask you. I'm talking about
outside of the right-of-way of the DOT you've got 700 feet on
one side and you've got 2800 feet.on the other side. I'm not

talking about damages and stuff.

A: No, I'm not talking about damages either. You can get on

CTIC_03486
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-- you canbgo on to each side of the property, yes.

1Q: And it's unlimited?’

A: Unlimited, yes.

Q: + Limited only by the number of drives that you can put in

based upon the DOT's standards?

Thatfs correct.

Do you know what. they are?
No.
Do you know how many you can have in 700 feet?

. I do not know.

Do you know how many you can have in 2800 feet?

I do not know.

o o2 O B O ¥ O o

All right, sir. And then the Waterway side of the
property, you still have frontage on the Waterway;IQO;you not?
A: Yes, I dé. o ‘ - |
Q:  Okay. And as I -- I believe I asked you a minute ago,
none of this property hadvbéen permitted when we -- when you
gained knowledge of the highway coming in?

A: - That's correct.

Q: And the, the right-of-way for the Highway Department is
going to be 280 feet, correct?

A: I thought it was 275 but okay, yes. It's almost a
football field, yes. .

Q: Ana you also talking about éenerally, sir, about noise.

A:  Yes.

CTIC_03487
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Q: And I guess you're saying that there's gonna be a noise
problem, an increase in noise; is that what YOu're,saying?

A: Yes. |

Q: . Do you have any idea, sir, what the American'-- I mean
the Federal Highway Authority and the State of South Caroliné‘

-- wait a minute, let me finish my question -- say about what

1is ——-

THE COURT: Mr. McCutcheon ---
MR. MCCUTCHEON: Yes, sir.
THE COURTQ If you have avproblem about the witness
responding, - let the Court deal with that.. |
MR. MCCUTCHEON: 1I'm sorry, Your Honor.
THE COURT: You don}t do it yourself. Thank you.
~MR. MCCUTCHEON: I'm sorry, I didn't .—--

THE COURT: That's all right. Continue on.

BY MR; MCCUTCHEON: -

Q:- You don't havé any ildea what those regulations say about
what is required in order for the DOT to have to do something
about the noise and at .what time they have to do it?

A: - No.

Q: Now, Mr. Shelton. asked you; sir, about another bridge in

~|this area; do you recall that?

A: Yes, éir.
Q: And I believe‘you told him that there's another bridge in

this area; is that right?

CTIC_03488
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A

No, that's -- I didn't say that.
Well, is there?
Apparently, yes.

There's a 544 bridge?

Yes.

Didn't he just ask you about the 544 bridge?

He asked me if I could see it and I said no; could I hear

and I said no.

Okay but it is there?

I guess it's there; I haven't -- I don't know if it's

there.

Q:

You've never driven down Peachtree Road to see whether or

not there's a Highway 544 bridge?

A

I have gone down -Peachtree Road several times. I never

took notice of that until recently when -- I had to be made

notice that there's that bridge.

Q:

-
.

(OJ I ¢ ? 0O g

You ever drive over the bridge?

I've gone over the smaller bridge ---

I'm talking about the 544 bridge.

I never whenever that bridge; I went the other way.
You went the other way?

Yes, sir..‘

Now, there was some testimony earlier about having to go

down to a certain place and then turn around and come back.

If you're coming -- in the before, if you're coming to this

CTIC_03489
R.1315 :




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

SCDOT V JERICHO - 2009-CP-26-11956 - 124
GLENN MARK CHWATT - CROSS BY MCCUTCHEON

piece of property from the beach, 544, when you get down there
you have to turn right by the Bi-Lo, right?

A: Okay, vyes.

Q:. You have to go around through downtown Socastee, right?

A: Okay, yes.

Q: You have to go across the swing bridge and turn left ---~
A: Yes.

Q: --- and then go down the road approximately a mile and a
half?

A: That's correct.

Q: .And When you go down there, you pass two develobments on
the left, don't you?
: Yes, | )
: And they are right beside the 544 bridéé?
I'm not familiar with those developments.

A

Q

A

Q: Sir?
A I'm not familiar with those developments.
Q

: You've never seen them?
A: I am not familiar with those developments.
Q: Are you familiar with the bridge?
A: I am familiar with the bridge that exists. I am not

familiar with those developments.

Q: All right. So, you've never seen the three-story high,

nice townhouses ---

MR. SHELTON: Your Honor, that's been asked and answered

CTIC_03490
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several times. - -
A: My answer is no.

THE COURT: Gentlemen, there's been-an objection. You be
quiet. I'm gonna allow it and -- at this point in time..
Objection overruled.

BY MR. MCCUTCHEON:

Q: The question is, you have never noticed-on both sides of
544 bridge these nice three-story tall townhouses right beside

the bridge that goes over the Waterway with cars going across

it?

| Az No, no.
Q: Thank you, Mr. Chwatt. I don't have any further
questions. . | ' o

- THE COURT: Any redirect?

REDIRECT EXAMINATION .OF GLENN MARK CHWATT BY MR. SHELTON:

Q: One brief topic, Mr. Chwatt. Mr. McCutcheon spoke with
you a moment ago about the various values that have been
placed on this property. Has there been a market correction
in real estate values over the past few years?
: Yes.

Q:'. Okay. As the manager of this investment fund, is that
the type of risk ---

MR. MCCUTCHEON: Your Honor, I have an objection to that
question and response.

THE COURT: Come over here and talk to me, gentlemen.

CTIC_03491
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(REPORTER'S NOTE: A bench conference was held off the record
in the presence of but out of hearing of the Jury.)

BY MR. SHELTON:

Q: In managing an investment fuﬂd for folks who put their
retirement into, is that market flexibility 'a risk that is
considered réasonable to ﬁaké?
A: When we meet with all the investors, we explained to them
what the risks are in real estate. Oﬁr fund is a -- not a
aggressive fund. We do-'not go in and take-highflying'risks on
deals. We look at the real estate, we see fhe value, what
would happen if‘we had to takelback thatvprdperty, what would
we do with it. We woﬁld-develop the property and we want to
make sure that the dollars we have in are within guidelines.
So, we look at real estate risk being the value,~ Néver ever
in all the deals we've ever done ﬂave we ever looked at
something where there is a condemnation or something where
there's a loss of a piece of property for. zero compensation.
Now, it's 998,000 but they started at zero in 2009.
Q: . Thank you, Mr. Chwatt. I have nothing further.

MR. MCCUTCHEON: I have no questions, Your Honor.

THE COURT: All right, sir. You may step down. Thank
you very much. |

All right, sir. Your next witness, please.

MR. SHELTON: May I have just one quick second?

THE COURT: Yes.

CTIC_03492
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You may step down, yes, sir.

MR. SHELTON: Thank you, Your Honor. The Landowner would
like to call Mr. Steve Powell to the stand.

THE COURT: All right, sir. If you'd please come arouﬁd

and be sworn.

STEPHEN . POWELL, . HAVING BEEN DULY

SWORN, TESTIFIES AS FOLLOWS:
| CLERK: Staté your name for the Court, please. -
MR. POWELL: Stephen Suggs Powell.
COURT REPORTER: Spell your first and last, please.
_ MR. POWELL: First name is S-T-E-P-H-E-N, last name is
Powell, P-O-W-E-L-L.

COURT REPORTER: Thank you.

DIRECT EXAMINATION OF STEPHEN POWELL BY MR. SHELTON:

Q: Good morning, Mr. Powell.

A: Good morning.

Q? Could you explain for us, bfiéfly, your edﬁcational
background?

A: I have a BS in engineering from‘the Uﬁited,States

Military Academy at West Point. I graduated from there in
1979. Served‘inuﬁhe Army for roughly five years, four and
half years. And after I left the Army I came to the Myrtle
Beach area and I've been working in enginee;ing every since.
In between the time I left the Army and came to Myrtle Beach,

I worked on a Master's degree in business for a'while also.

CTIC_03493
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1 Since that time, I've had a, a good bit of additiopal, let's
2 éay, continuing education including specific training in’
3 |drainage and some structural training in the number of other
4 ‘ithings.
5 |Q: Okay. And what do you do for living today?
6 |A: I'm the president of Venture Engineering. We’ve.been in
7 Conwayxsince 1990. We do civil and structural engineering, do
- 8 |some environmental engineering(wetlands work, pegmittingi We
9 |do.a lot of traditional civil projécts for profit developers
| 10 |mostly. We donﬂt really do municipal work. So, people that
-vll have.tracts of land they ﬁant to develop into a subdivisions
12 jor commercial parceis that won't -develop into shopping
13 |centers; we work for clients like that. |
14 Q: Okay. Arevyou the founderbof that company?
-15 1A I am.
16 |Q: Okay. And in your course of work have you ever done what
17 we call site seléction work? |
18 [A:  Much of tﬁe work I did in the first five years in'
19 |business was with, or most of my commercial work, was with a
20 |regional shopping center developer and he did shopping centers
~ 21 |and a number of commercial sites, big-box and that sort of
22 |thing, so he did Food Lion's and Walmarts and Kroger's and
23 Kmart's and whatever else.  So we traveled, I travéled an area
24 jof five states doing site evaiuations looking at specific
25 Jelements of each site as far as traffic and access and
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limiting factors that's, you know, §ometimes‘it'3'zoning,
different things that would either qualify or disqualify a
site for consideration based on standards. for the particular
user whether that's Walmart or Food Lion or whatevef.

Q: What about residential subdivisions?

A: . We have done -- I hate to use the term hundreds but it
probably is hundreds of residential subdivisions. And, of
course, in our role there, we evaluate and advise clients on’

how to proceed with the development so - that they do that in a

‘manner which is -- makes residential homes and lots, let's say

maximally.marketable. So, we lbok to make. sure that, for
example, you have to understand wetlands and how.you can work
aroﬁﬁd thoseflor if yoﬁ have' no other choice buf ﬁo impact.
theﬁ, you'know, how you have to go about permitting that. We
look at how to buffer the projects that's —-- because many of
these trécts bofder existing roads and, of éourse, the lots.
that border highways are usuaily the moré difficulf ones to
sell so we oftén will constiuct landscape berms and different
things to try to mitigate the effects of either existiné noise
or aesthetic things. We did a subdivision one time nekt to a
railroad track so we had to figure out a way to buffer that
from railroad noise‘and.the aesthetics of the adjacent
commercial industrial use.

Q: Spécifically as to wetlands, have you been involved in

the permitting or mitigating of wetlands and would you tell me

CTIC_03495
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very briefly what that ~- what that means?
A: ' Well, the wetlands on this tract, there's about 22 1/2

acres total.

Q: I mean ih your professional history. Have you -—=
A: Well, we've done —-- yeah, we've done a lot of wetlands
permitting and mitigation and there's -- anYmore there's two

kinds of wetlands, you know; thosé that are féderally
jurisdictional, which most of the wetlands on this site are.
And then we have -- 6ccasionally, wili permit wetlands‘which
are now state wétlands‘so they're not federally jurisdictional
but they still have to be permitted through the State'of South
Cérélina in the coastal zone.

Q: ‘ And who are the féderal_ones permitted thrbughé

A: - Through the Army Corps of.Engineers.

Q: And you personally have done that you estimate how many
times? ,
A: Forty'or fifty times or more.

MR. SHELTON: YourvHonor, at this time, the Landowner
would offer Mr, Powell as an expert in engineering, wetland
delineation and site selectionl

THE COURT: Do you wisﬁ to voir dire the witness on his
qualifications or challenge his qualifiéétions?

MR. MCCUTCHEON: No objection; Tell me again those three
areas, Robert.

THE.COURTE All right, sir. Could you -~ Mr. McCutcheon

CTIC_03496
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asked you to restate the areas, Mr. Shelton.
MR. SHELTON: Civil engineering, wetlands delineation andv
mitigation and site selection.
MR. MCCUTCHEON: Thank you. A
THE COURT: All right. He is declared an expert in those
areas. Yéu may continue.
MR. SHELTON: Thank you very much.

BY MR. SHELTON:

Q: Mr. Powell, are you familiar with this particular
property?

A: I am.

Q: Can you tell me -- certain at.this point because there's

been a lot-of talk about what we do and do not as far as
linear footage on Peachtree Road -- how many feet of frontage
does.this tract actually héve?

A: Before the take, the tract had 3;870 feet, morg or ‘less,

on Peachtree Road.

Q: Okay. And then how much frontage on the Intracoastal
Waterway?
A: The Intracoastal was a good bit less because the

Intracoastal frontage has several existing residential lots;
so before the take it was about 2,176 linear feet of

Intracoastal frontage.

Q: Okay. And we just heard Mr. Chwatt talk about the
leighteen or so -- how many acres of wetlands are there?
CTIC_03497
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A: TWenty—two and a half.

Q: Twenty-two and a half total acres of wetlands. How many
~- it was described as the area that joins the Intracoastal
Waterway; is that correct?

A: Sure. Of course, the entire. Intracoastal Waterway is a
jurisdictional wetland so everything in the Intracoastal is a
water of the US which is the same thing as wetland under
federal law. S
Q: Okay. And we saw all that there were somé homes adjacent
to this, did those wetlands once continue up- to that‘propefty
as well? _

A: Sure and they probably are still there. The homeé that
are there, you're allowed to go in and-do certain types of
vegetatign removal that is hot considered a violation. So,
you can go and cut down the trees, you can grind the stumps
but you can't dig the stumps, you can mow the vegetation down
and you can plant grass seed and méke it part of your yard.
And so, that's not a violation.

Q: So all of that stuff you just described, with any of that

require any permits from the Corp?

A: It would not.
Q: That's -- you're allowed to just go and do that?
A: Well, you have to be careful, you know, a lot of people

get a little carried away when they are doing that work so a

lot of times as long as you, you know, have proper guidance,
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it can be done without creating»a violation.

Q: Okay. So,.is it fair to say, and correct me if it's
not, that this frontage property could be deveioped in a way
that such that homes on that propertvaopld be looking .at the

Intracoastal Waterway?

A: Every bit of the views there,couid be opened up
completely.
Q: Okay. 'Tell me about the tract in general in the before,

specifically the drainage.' Did this property have any problem
with drainage in the before condition?

A: | No, it really didn't. I mean, there's a big ditch called
the Intracoastal right next to it, sd really the site was very.

well drained. There is a, §ou know, quite literally a man-

made ditch that kind of runs, you know, perpendicular to the

Intracoastal that drains some of the Peachtree Road frontage
and a site to the south, generally, because 544 is -- I guess

that would be east of the site. So, it has an existing.

loutfall and that major outfall site is actually within the

10.18 acres of the DOT take. So, the outfall that served, at

least the east remainder of this was taken, you know, in the

condemnation.

Q: Okay. But in the before condition, this site drained
fine?

A: Yes, sir, yeah.

Q: What about the topography of the site in the before; how

, CTIC_03499
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Qould you describe it?

A: Relatively flat, you know, typical for the coastal pléin
untii you get to the Intracoastal and then, of course, it
drops off fairly steeply. And there are some hills, you know,
closer to the Intracoastal, a little bit of topographic relief
there. |

Q: Okay. And as far as the access is concerned in the
before condition, were there any limitations as to the number
of drives you can have on Peachtree Road?

A: Only what's in the -- both the DOT access standards and
land development regulations for Horry County and either one
of those would have allowed, I won't.say‘unlimited access, but
all the access you would need to fully develop the site.

Q: Okay.. And as far as the noise that was present before
the bridge construction or the‘bridge itself, was this -- how
would you describe this tract relative to the rest of the
world, is this a quiet areé, noisy‘area; what is it?

A: I think probably what made that area appealing was it was
away from all of the major highways and so it was unusually
quiet. Even in the more recent noise analysis that DOT had
prepared, they found noise levels that were less than 40
decibels and, you know, by comparison, you know if you go in
the library the noiée level in there is around 40 decibels and

I think they found the noise levels fhat were 38 decibels.

So, that's pretty quiet.

CTIC_03500
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Q: Very well. Taking all of that into consideration and any
other considerations that you would normally take into

account, would you in the before condition with no worry about

‘Ithe bridge ever coming, have recommended this tract of land to

a residential developer?

A: Sure, it would have been ideally suited for the use that
Mr. Chwatt'discussed,-which would be you know the higher end
homes, it was already zoned for that use. Thefe is, you know,

not a whole lot of projects in the area that really offer that

type of lot product, and the ones that do, Plantation Pdinte

in downtown Myrtle Beaéh, you know, they're close to downtown
Myrtle Beach but they'don't have the same benefits as far as
serenity and.aesthetics, the visual appeal. So, it would have
been .a very good iocation for fhat type qf‘abuse prior to the
attack. |

Q: Very good. Let's talk about what the pﬁoperty is going
to be like Qhen it's’éompleted; Are yoﬁ familiar-with
anything that DOT has done in its bridge planning to preveﬁt
tﬁe‘water that it»collécts froﬁ the IntracoastalFWaterway and
channeled down onto this property and coming onto Tract 1172

Ac: There's nothing shown on the plans about how they're
gonna accommodate the water that comes off the bridge. The
Highway 31 Road project is roughly 1800 feet in length between
the cenferline of Peachtree Road-and the high point over the

Intracoastal Waterway. Pretty much all of that water will be

CTIC_03501
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discharged onto that 10-acre tract that DOT is.taking. And
just my rough estimates is that the peak runoff in a
conductive rainsﬁorm, a typical summer rainstorm, will
probably be between thirty-five and forty-five cubic feet per

second. You know, that's about a million, 1.2.million gallons

'in an hour's time. It's a lot of water and there's no way it

could be contained on the 10-acre site. It would either run
into the Intracoastal and create issues there or runoff onto
the adjacent property.

Q: - Into the Jericho tract. of land?

A: Into the:Jericho tréct. |

Qs Okay. Lef's talk about noise for a minute. Did yoﬁ
review the-noise analysis that DOT' commissioned?

A: I did. ‘ | |

Q; Okay. And are you generally familiar with the noise as
well being an engineer, are you not?

A: Yes,‘and I have .testified a number of times in court

about noise as well.

1Q: Okay. Explain for me if you will your understanding the

noise impacts that this bridge will cause to Tract 11.
A: Well, let me talk.a little bit about noise impacts as far

as what DOT looks at as opposed to what we ldok at when we

talk about residential projects, if I could, please.

Q: We'll get that in just one moment.

A Okay.
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Q: If you wpuld.just explain to me how the -- what the noise
impact would be and then wé'll delineate the difference
between federal standards and values.

A: In the environmental impact statement, is probably oné of

the good ways to look at it —---

103 Tell the Jury what that is.

A: DOT, before they can-begin a project, has to prepare an
environmental impact statement which says here's'éil‘the
impacts it has along the length of the roadway,and‘it talks
about impacté to everything from‘snails to people and has a
very specific way of addressing noise in the environmental
impact stateﬁent. The final environmental impact statement,
you know, it-indicates different things, elements of noise.
And noise of a freeway, and I think everybody would recognize
that this is a -—- 'it's going to be a freeway, noise tweqty—
fiVe_feet from thé edge of ‘the nearest travel lane will be

around 80 decibels and that's in DOT's environmental impact

statement.
Q: What is that comparable to for our sake?
A: - Well, if you are operating a vacuum cleaner, then you're

probably around 70 decibels and that's a noise levél that most
people are familiaf with. Probably the'clqsest thing to 80 |
decibels that most people recqgnize would be, you know, a
freight frain from about fifty feet or a food blender, which

surprisingly is pretty noisy.
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Q: Okay. And what is that analysis -- that's not an
analysis, there's two different types of noise studies we've
learned. What is that initial one with the environmental
impact statement preparedvto determine?

A: Well, the environmental impact statement is prepared to
determine if noise levels in the area of noise, I mean it has
a lot.-of other things, wetland impacts and everything else,

but in the area of noise the environmental impact statement is

|determined first -- determine if a noise abatement criteria is

exceeded. Under federal_standards, where there's federal
funding, and South Carolina also has a policy for nbise
abatement, if there is either an increése of more than 15
decibels or an increase above 67 decibels for residential use
then that requires DOT or whoevér!s_building the road to
consider noise abatement. Noise abatement. would be something
like’I“meﬁtioned earlier that we had done and_somé residential
subdivisions where you put up éarth berms to try to reflect or
absorb roadway noise to mitigafe the impacts. So, in the
final environmental ‘impact statement they identified a number
of areas that were impacted with noise, including this tract,
band where, where it exceeded 15 decibels increase in noise.
And just so Qe understand a ten decibel increase in noise is a
doubling of noise. It's a logarithmic value which, yo& know,
if you remember ---

MR. MCCUTCHEON: Your Honor, I want to raise an objection

CTIC_03504
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at this time in regards to anythihg in regards to noise

‘|analysis and that kind of thing. He has not been offered, nor

is he qualified as a noise expert and I object to any question
along those lines. -

THE COURT: All right. Do you want to offer him of ask
him some questions about that?

MR. SHELTON: Certainly, Your Honor. -

THE COURT# Go ahead‘and do that.

BY MR. SHELTON:

Q: Mr. Powell, in developing real estaté or doing the

engineering for developers real estate, commercial and
residential, has to be in the parts of your professional

duties throughout your career to look at the impacts of noise?

A: It has.

QEJ And have you rendered opinions and recommendations to
clients thréughbut your career as to how they noise impacts
might of might not affect the property?

A: I have and we do.

Q: And has it been a task for you professionally throughout

your career to recommend mitigation where possible?

A: We advise clients on not every project, cause some
projects don't have noise impacts, but we advise clients on
most projects, you know, based on the location of the project
on what the impacts of noise wiil be to the marketability of

lots or to the use of those properties and help them with the
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evaluation and design of that.

Q: And you've done this for paying customers throughout your
{career?

A: Yes.

MR. SHELTON: Your Honor, I would offer Mr. Powell as an
engineering noise specialist.

THE COURT: All right. In answer to some preﬁious
question, Mr. Powell, you indicated you had so testified in
court before?

A: Yes, Your Honor, I've been qualified as an expert in
noise on any number of occasions. |

THE COURT: Mf. McCutcheon, do you#wish,to voir diré the
witness on his qualifications.

MR. MCCUTCHEON: No, sir.

THE COURT: All right. He is qualified to give his |
opinions in those areas regarding_the noise analysis
mitigation that he was offered by the Landdwner.

You may proceed.

MR. SHELTON: Thank you, Your Honor.

BY MR. SHELTON:

Q:. Mr. Powell, a few moments ago, I believe you were telling
us about an increase in 10 decibels being a doubling. I
didn't understand what that meant. Would you explain?

A: Ten decibel increase, you know, the math in noise .is

convoluted at best. So, you know, if you went from 60 to 70
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decibels then that's not, you know, something more than a ten
percent increase. It's quite literally a doubling of noise
level. You know, just to kind.of give you some‘examples of
noise, if you're -- if you'ré'in a library, as I mentioned
earlier, you're looking at a level of around 40 decibélsrand,
however, if you're listening to a restaurant conversation or
you're listening to like an air conditioner unit operating
behind your home from hundred feet away you're probably
something closer to 60 decibels. Most people, in the |
backyafd, if they have a typical neighborhood your ambient
noise-levels would be around 50 decibels. So, that kind of
gives you an idea if you're standing next to a regular two-
lane roadway or your fifty'feet from a freeway you're probably
close to 70 decibels. .So, those are noise: levels that most
peoplé can identify with. And, if you've been to -- I think
the oné that most people use is a rock concert is typically
going to be around, if you've been to one of those, around 100
to‘110 décibels, you know, 1it's reéily starting to hurt your
ears.

Q: Gotcha. Now, you mentioned a moment ago that the federal
criteria that we keep hearing about that there's an increase
in 15 or more'or it exceeds 67 or 66, that it qualifies to --
for a review or abatement.

A: Well, then if it gxceeds the noise abatement criteria,

then the DOT must conduct an evaluation which is really to

’ CTIC_03507
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determine if noise abatement in the particular area is cost

effective. And that's a combination of what is the impact of
the noise to the reduction of the value of the home compared
to the cost of the noise abatement and so‘you're -- 1if you
have a home that has‘got a 15 decibel,increase ~- there are
actually federal guidelines on how to calculate how that
affects the valﬁe of that home. |

Q: Okay. Well, hold on just a moment. Without the value
portion, the first consideration is whetﬁer or not the
increase would warrant putting up a wall or a berm, we keep

calling that abatement, that's what we're talking about,

right?

A: Right, some kind of noise barrier. f
Q: So, the federal standard that was done in the
environmental -- the federal study,.excuse me, that was done

for the environmental impact statement, that was under that
approach loocking to.see whether anywhere along this -- not
just thislbridge but this whole Highway 31 new corridor would
increase the noise such that the DOT should consider putting

up berms or walls, that's what that noise study was done for?

A: That's correct.

Q: Was that noise study done to determine just compensation
A: No.

Q: -—— to Jericho?
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A: No, no. And, of course, in the environmental impact

1statement, there were nc areas along the entire length of 31

from Highway 9 in the north to Highway 707 at the south that
would justify it to be feasible for noise abatement.

Q: You talked a moment ago about the noise analysis, the new
study that DOT commissioned this year, you said a moment ago

you have reviewed.that; is that correct?

A: I did.

Q: Was that analysis done under the same federal
considerations?

A: It wa§, to determine if portions of the site exceeded the

noise abatemént criteria.
Q: ~Okay. So, was -- did that analysis come up with any

conclusions as to how the value of the Jericho tract would be

affected?

A: No.

Q:  Okay. Did that analysis recommend just compensation to

be paid?

A: It did not.

Q: So, it took into consideration fhe same federal
standards, whether it walls are berms are warranted?

A: Correct. And,‘of course, you know remember it only
looked to see if it exceeded the noise abatement criteria and
that study did find-that a bortion of the site exceeded the

noise abatement criteria.
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'Q: Do you know how much of the site?

A: It indicated, you know, a distance of about 200 feet on
each side of the elévatéd bridge which in his report turned
out to be about 19.7 acres.

Q: Okay. Did that study that I~m sure we're gohna learn a
lot more about later -- did that study use a computer model to
determine the noise throughout the entire propertY?

A:  Yes, it did. ' |

Q: ‘And were the points»throuéhoﬁt the property indicated in
the report? '

A: They were.

Q: Were there any points throughout the préperty that did
not, according to the DOT analysis, ha&e any'iﬁcfease in
noise?

A: No; because in the DOT noise expert's report, at 200 feet
roughly,. it dropped‘below the 15 decibel or 14 decibel
increase and -- but beyond that, it dropped below the 15
decibel. But just beyond that, it was a 14 decibel increase

for the next four data points. I think 4in his report they

found ambient conditions of 46 decibels and it increased to 61

decibels in his model. And then, once you went beyoﬁd 200

feet, it dropped to 60 decibels for the next four data points
in some of the transects I looked that. And, by the time you
got to the far ends of the site roughly 2400 feet away, it was

down to about 55 decibels.
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Q: So, every sqguare inch of this tract received an increase

-- well, according to their predictiqns, received an increase -
in noise as a result of the .sound eménating from this bridge?
A: The Federal Highway Administration haé standards. that
basically, you know, as mentioned earlier, indicéted a
reduction in value above a threshold noise level and that
threshold noise level in thé_FHWA standards is .55 decibels.
Sé, basically, looking at Federal Highway standards, every
sqguare incﬁ of this site has noise levels as a result of the
bridge that exceed the Federal Highway Administ;ation
threshold standard for noise: impacts.

Q: According to thé DOT report?

A: - And according to the Federal Highway guidelines, yes.

Q: Thank you, sir. Well, tell me this, if a would-be
purchaser of a residential tract of land came to you and said’
I've got a few tracks I want you to look at and this was one

of them, when you would look at that tract and_detérmine the

-|effects of this bridgé coming across, would you be 1ooking at

that impact from the perspective. of what the federal standards
are and whether a wall meets to be built or would you be
advising your client on whether it would be feasible to

develop the a estate development within an area where.the

noise emanates from the bridge?

1Az I'd look at it strictly on what I would expect a typical

buyer to consider. And typical buyers can look at an elevated
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bridge and, you know, there may be one or two buyers out there-
on the plahet that might find that Qisually appealing, but I
don't know that I'&e ever met any of them.  But most of them
are gonna understand and expect that it's gonna have a
consistent source of noise twenty-four hours a day, that you
would néver have any quietrin your'own backyard. So, it would
be difficult for me to représent té a buyer that.they could or
should undertake a fesidential éubdivision‘here, knowing that
buyers are gonna look to somé other location it dogsn't have
that noiée impact.

Q: Okay. You heard Mr. Chwatt tell us a few minutes ago
fhat tﬁere is also an impact oﬁ this‘property becéﬁse now the
after with the bfidge here it will be more expensive and
difficult to-develop. Could you please explain what he was
getting at? | |

A: Well, most of us have seeh‘a residential,projeét where,
you know, to be Cbmpeﬁitive in the marketplace, you're gonna
want to have an entrance within entrance sign and landscaping
and, under Horry County land development regulations,.you're_
not éllowed to have lots that access directly off of Peachtree
Road. So, you're gonna have to have an entrance road that's
going to go back to your first residential street that would
serve lots. So, all of that, with differenp amenities,
whatever else means that you can have doubling of your

entrance cost, your entrance signage, your entrance
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landscaping, your entrance roadway. You have to extend water
and sewer back to your first lots 150 to 200 feet. And so all
of that means_that you would take that iﬁfrastructuré
requirements and those entrance amenities, if you will call

them, signage and landscaping, and you'll have to do it twice

|instead of just once. And, you know, that would add up a

substantial number to the cost of development of these now two
remnants parcels.

Q: What about the clubhouse or swimming pool, would that be

the same problem?

A:" Well, it éould very well be the same problem but you've
got an issue there with a smaller side of this, the east
remainder is only 35 acres. You know, i'm not sure that.you»
could justify, you know, doing all the entrance work and doing
a pool and clubhouse on that side for the number of lots that
you can get on that side; So, you've got that difficulty of
deciding whether or not'-- you try to justify that and spread
that cost out on the number of lots you can get on the small
side or you can put a single one on the wést remnant, which by‘
the way is 86 acres and require folks on the east side to go
out onto Peachtree Road and travel underneath the 31 bridge
and go into>the west side and make that trek. It just means
that if you have a single clubhouse and pool and it's on the
west remainder, you can't walk to the swimming pool wiﬁh ybur

towel. You can't really drive your golf cart to the swimming

CTIC_03513
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pool and stay inside the subdivision:; you have to travel out
on the State road. - So, a lot df things that would be a plus
in the community, you just wouldn't be able to do here.

Q: Mr. Powell, I asked you a few minutes ago about if a
residential developer came to you looking for a property to

develop this would be one that you wéuld recommend. My

|recollection is that you said it would be in the before

condition; is that correct?

A: That's correct.

Q: Okay. Now, if a residential deveioper came to you today
with the knowledge that'the bridge is being built there, six
lanes, sixty-mile-an-hour, almost—as—wide—as—a—fbotball—field—
is-long bridge, would you still recommend this particular
tract of land or these two reﬁaihing tracts.of land to a
residential developer.

A: I really don't think I could do that, you know; Could
there be sbme low-end residential use that would be largely
incompatible with the waterfront amenity, you'ré kinda getting
that benéfit for free so you'ré having to reduce the value of
the land enough so that it can be competitive with some otger
use that doesn't have the Intracoastal frontage. That's about
the only way you would be able to do a project here so that
the value of the home you're buying there is such a good deal

that you overlook the noise and the aesthetics.

Q: Please answer any questions Mr. McCutcheon might have for

CTIC_03514
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you, please;

| CROSS EXAMINATION OF STEPHEN POWELL BY MR. MCCUTCHEON:

Q: Good morning -~ I think it still morning -- good m§rning,
Mr. Powell. How are you?

A: Very good, Mr. McCutcheon.

Q: This piece of property in the after still had waterfront

amenities, doesn't it?.

A It does.

Q: And it has them on both sides of the bridge?

A: It does have the Intracoastal views on both the remnant
parcels.
Q: And you could build, just like you said on the other

side, you can build houses like the ones depicted and the

| photographs brought in here by the Landowners?

A: You could.
Q: V.Like one that Larry Paul owns which is right next door,

that's Larry Paul's house in one of these pictures or do you

know?

A: Yes, sir{ it is.

Q: All right. And it's built on this -- with the waterfront
on the front -- how many feet of‘frontage in the after does

the property have between the edge of the right-of-way and the
property line on the big remnant?
A:  On the Intracoastal or on Peachtree?

Q: On the Intracocastal.

CTIC_03515
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A: I believe it has 1875 feet total on the remnant. I'm not
sure how much of that is on the remnant but probably not much
-- or probably most of it is on the remnant. Let me see.

Here you go. 1It's 1180 feet.

Q: 1100 on the big one or on the small one?

A: On the big side. |

Q: On the big side? What was -- what was it in the before? -
A The Inﬁracoastal frontage before the:take waé 2,176 feet.
Q: And the DOT is vauiring 208,of4that, correct?

A: Up on the Intracoastal?

Q: On the Intfacbastal.

A: . Actually 301.

Q: 301. And that's means how much, 18007

A: 1875, 1180 is on the west remnanf and 695 is on the east
remnant.

Q: _Okay. And as you said earlier, you can build houses on

| that?

A: Sure.
Q: Today?
A: Yes, you could.

Q: And ones like this that's all up and down the Waterway
now? | o

A: You could build houses. The issue becomes, you know, if
you build a 4 or $500,000 house and are you gonna be able to

sell that with the impacts of the noise and the aesthetics
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because that buyer is gonna be looking for something thaﬁ's a
little bit different and they don't think it's gonna be
appealing to them to have the roadway noise and the ---

Q: . Xou don't know whether it would be are not to you?
You're speculating that it would or. would not. Some people
might. As a matter of fact, there are houses all up and down
the Waterway within close proximity to overhead bridges, are
there not?

A: As I told Mr. Shelton just a moment ago, I think if the
pfiée is low enough to where they cqﬁldn't afford not to turn
it down but that devaluation that yourwould have to sell it
for to sell that home there is gonna be realized in the value
of this land, that's why we're here today.

Q: Are you an appraiser, too, Mr. Powell?

'|A: . No, sir, but I advise developer clients all the time on

costs and -——-
Q: And you're ---

MR. SHELTON: Your Honof,'he gaid he hasn't finished his
answer.

MR. MCCUTCHEON: I'm sorry. I didn't mean to.

THE COURT: He's recognized -- you need to let the
witness finish his answer.

BY MR. MCCUTCHEON: BY MR. MCCUTCHEON:

Q: I'm sorry, Mr. Powell. I didn't mean to cut you off; I

thought you are finished.

' CTIC_03517
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A:

Q:

A:

Okay.
Go ahead.

I advise clients all the time on revenues and expenses

associated with real estate development, both commercial and

principally residential. So, you know, we get involved in

Q
A
Q-
A
Q

most

A:

as

A:

Q:

Q:

a

|market analysis on a routine basis.

Okay. Now, Mr. Jayroe has been hired in this case to —--
He has. I'm not testifying about value.
All right. And he's been hired to do that?

Yes, sir.

‘And the values that he is testifying to is based on the

part on your findings in your report?

fes, sir.

Now, you also, as I understand, are holding yourself out'
noise expert?

I have testified about noise a number of times.

I asked you as an -- are you telling us, are you holding

yourself out as a noise expert?

A:

- @ ? o or 0

Yes, sir.

Do you know Josh Wilson?

. No, sir. I read his report.

Do you know anything about his qualifications?
He's got some pretty impressive qualifications.

And he a nolse analyst expert?

Yes, sir. His focus is strictly on noise. Our focus is

CTIC_03518
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1more on the; you know, valuation of noise as it relates to

residential and commercial uses. And, so, we advise clients
on noise, the sources of noise, you know, and let's say the

relative appeal of properties based on those levels.of noise.

- So, yeah,.I've done some of the older stamina models for noise

and we have the noise model that Mr. Wilsbn ﬁsed. Donwe do
governmental studies for noise analysis?. -We don't.

Q:) And’he found.l9.2, 19.3,-acrgs of impacted land on this
property. | | )

A: That exceeded the noise abatement criteria.

Q: And in this particﬁlar case, Mr. Powell, noise abatement

under.both the South Carolina criteria and the federal
critefia Would not evéﬁ’be.consideréd,:Would if, in this
situation? | |

A: I'm_not.sﬁre I uﬁderstand.the question. ' Could you ask
that»égain? |

Q: Well, doeén't both of those‘say that in order fof a
prbperty to be considered for noise.abatement ﬁnder the NAC,
which is noise abatement critérié, at the time of publia.

knowledge there has to be permitted properties on the tract?.

A: That's correct.
Q: And this one is not?-
A: There was not permitted properties on the track, but

remember that other properties that were developed along the

roadway were also determined not to be feasible for noise

' CTIC_03519
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.| abatement because the cost of the abatement walls or abatement

methods, whatever those were, exceeded the lost value for the

homes. And, so,.the,federal or the final environmental impact

statement recognized that there were damages to properties
along the ;oadway'but those damages were not great enough ‘to
justify'cost of a very expensive barrier wall.

Q: Are you familiar w1th the trafflc n01se 1mpact study

.procedures, both state and federal’>

A;;n'Somewhat, yes sir. /

Q: ' Somewhat? |

A: ﬂ.Yes, sir.

Q: Trafflé.noise ~- let me.aek you if you agree wlthrthis

statement,:Traffic noise impaot study procednres, analysis
looatlons,‘will check.toidetermine all_exlsting readily
‘apparent'land—use acfivities 'Development and undeVeloped,
for' which development is planned and’ programmed Proposed
development will be con31dered planned designed and

programmed on the date of issuance of building permit. Is

that correct?

A: = That's correct; yes, sir.
Q: . Then there were none on this?
A: That's also correct. There was not ---,

Q:  Which means that the DOT under the federal standards and
the state standards has no responsibility down the line to

abate noise under these criteria?

CTIC_03520
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A: And we don't disagree with that whatsoever. Just
remember that we're talking about two different things. You
are discussing whether or hot there was a requirement under
federal standards to abate noise on a property that was not
yet develdped. We agree that -- I.agree that that was not a

requirement here but the federal standard also recognizes that

‘|there are impacts and Mr. Wilson's report recognizes there

|were impacts. There were increases of noise above the federal

Highway administration threshold standard of 55 décibels
across the entire tract and the Federal Highway regulations
have all recognized for many, many years that there are value
impacts based on increases in noise from roadway projects.
And, you know, so my testimony is not about whether or not we

should have asked for a noise abatement. You know, I agree

wholeheartedly and completely with Mr. Wilson's report. You

know, a small fraction of this site, roughly 19, 20 acres

exceeds the noise abatemeﬁt criteria but it doesn't qualify
for noise abatement because it does not have a building permit
prior to the date of the take. However, the entire site is
impacted by noise. |

Q: According to you?

A: No, sir, according to the federal standards. ‘I'm just

Q: ‘What about Mr. Josh Wilson?

A: His report did not talk about impacts except for as

| ' CTIC_03521
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regards to noise abatement. So, he looked at those noise
levels and he basically said the site has this level of noise
but it does not gualify for noise abatement principaily
because of what you just said, there was not a building permit
issued before.

Qs How many sites -- there were 358 sites established by Mr.

Josh Wilson, correct?.

“lA: The 358 points on his grid for noise analysis or
.something like that.

Q: Do you have any questions about:the way he did this noise

|analysis ---
A: No, sir.
{Q: ---— Mr. Powell?

A: No, he used the -~ the older models were not three-
dimensional} he did use the three-dimensional noise model. I
thought it was very good work. | ‘

Q: And on three -- you're saying that on all»358 of these
points, they exceeded thevdecibel level on every one of them?
A: Thé threshold levei under the Federal Highway |
Administration for noise impacts related to value, yes.

Q:  Every one of them?

A: Yes, sir, I've got the copy of the report; you want me to
show you?

Q: No, that's okay. I just want to make sure we're on the

same page.

_ CTIC_03522
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A: .You know, cloée to the overpass he was showing readings
in his noise model projections, estimates, you know, and
remember these are calculations and.-- but showing levels of
61 decibels. You know, I'm not sure about certain'things. I
haven't used the new noise model and sb I would have to defer
to Mr. Wilson but I'm not sure how it can necessarily shield
that much noise when we know that at the -edge Qf the roadway,
you know, sixty feet, seventy feet up in the air that the

noise level is gonna be 80 decibels and a big chunk of that

|noise is generated from large trucks that have diesel exhaust

that's up above the, the level of the parapet walls along the

bridge. But-still, you know, I would,stipulate that his noise

|model is completely accurate and he starts at 61 decibels in

the area closest to the road and it tapers out at the furtheét
reach of the Western remainder, which is 2465 feet'wide at 55
decibels. |
Q: - And would you agree with me, sir, that none, you've
already said £hat'none of his levels exceed the criteria that
requires noise abatement criteria asséssment?
A: Yes, sir, that's true. And so what that ----
Q: What's that ---

THE COURT: All right. Mr. McCutcheon, let him finish
answering his question.‘ | |
A: - What that means to Jericho State Capital is that there

will be no abatement which means that they're gonna have to

CTIC_03523
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suffer the effects of noise acroés the entire tract. BAnd that
means that anyone that builds a house here in the future is
gonna have to sﬁffer the effects of noise in their backyard
énd noise, you know, in their bedroom because, you know, the
levels of noise here are gonna be such that, you know, you
would hear in your kifchen; in your bedroom, in your living

room, all hours of every day. You know, noise is unwanted

.{sound; that's the definition of noise. And it would be no

different than if you had a house in the country and somebody
came next door and they decided they are.gbing-to open up a
sawmill and so they built a sawmill next to you and so before
you had a nice gquiet place in the country where it was 35
decibels and then somebody came and was‘an allowed use on thé
property next to you and there's nothing you>can do.about it
and they open up a sawmill and it's running at 90 decibels all
the time, 100 decibels all the time. So, and then you want tb
sell your home because it's driving you crazy but you can't
sell your home because, guéss what, iﬁ's gonna impact the
value of your home. So, we have that condition heré and we
know it's gonna exist and we're just trying to figure out how
to deal with that in the courtroom today.

Q: Now, how many levels above 61 did Josh Wilson find
anywhere on this piece of properﬁy? _

A: I think that was the highest reading he got was 61 in his

noise model

CTIC_03524
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Q: So where do you get your numbers 70 to 807
A: Well, at the edge of the traveled roadway in the
environmental impact statement indicates a level of 80

decibels. That's not my data that's DOT's data. And, so, you

know, how does it go from 80 decibels at the edge of the road

to 61 decibels on the ground sixty feet ‘away, I don't know.

Q: Well, what- is. it in the receptors that he used and the
modeling, which you said is all correct.

A: Uh~-huh (affirmative response).

Q: Are you saying that at sixty-one number is incorrect?

A: tab No, sir. No, I'm not saying it's incorrect; I'm sayiﬁg
I'm not sure what, you know, I -- I presume in the modeling
effort that it's modeled so that the bridge itself'reflects
the noise upward and away from the property and shields
effectively the noise, you know. Having sat up underneath

other similar bridges and you have to sometimes scream to talk

‘to the guy next to you in the busy traffic period, you know,

i'm not sure that the comﬁuter model completely accurately
reflects that transition of noise through the bridge itself.
You get vibraﬁions and, in my experience, most of those
vibrations from traffic going across the bridge is gonna be
more low-frequency noise which has the tendency to penetrate
the walls of your home moré than the higher frequency noise.
And the model prediéts an equivalent, one hour equivalent

noise, so it could actually take that total sound energy and

'CTIC_03525
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averaged out to 61 decibelé but you may still may héve higher
-- lower frequency.ﬁoise is gonna constantly penetrate the
walls of any home in this propefty. So, 61 decibels ébuld be
quite accurate but it may not represent the frequencies that
are gonna'be most offensive.

Q: Mr. Powell, what I'm trying to figure out here is do you
- did Mr. Wilson do something wrong in coming up with his
numbers as to what the noise will be in the year 20307

A: I think what he did was consistent with the Federal
Highway standards. Do I think -- you know, I would have
questions? Yeah, I've had questions but I'm nottgonna go so
farAas to say Mr. Wilson's data is wrong. I think it probably
is a faifﬂrepresentation of ﬁhe.noise_based on the work that
he "did. |

Q: And iﬁ that regards, Sir, if it is correct, then his
numbers .are right and yours are not.

A: No, my numbers basically said you're gonna have 80
decibels at the edge of the road and that's correct, that's in

the DOT's environmental impact statement. Unless you're

| saying their environmental impact statement is wrong, then my

numbers are correct. And so it's not that we are
contradicting each other in this regard, just that one federal
document or one DOT document says at the edge of the roadway
you're gonna have 80 decibels and then Mr. Wilson's report

says, you know, if you jumped off the bridge and landed down

' CTIC_03526
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below and didn't hurt yourself too badly your only gonna hear
60'de¢ibels. And so is it possible that all of that noise is
reflected by the concrete of the bridge, I suppose it's
possible. That's certainly the way his model was put
together. |

Q: Are you familiar with the term shadow zone?'f

A: Yes, si;. |

Q: What exactly is a shadow zone?

A: It's the area below the bridge where the noise is
reflected.

Q: Would you agree with me that -= do you know whét a shadow
zone effect is? |
A: Yes, sir.

Q:  What is that?

A: Well, that's the effect of the area below the bridge
where the noise is reflected. '

Q", Would you agree with this statement, Due to the elevation

of the bridge-ih relationship to the property, the majority of

‘the traffic noise promulgates over the property and disperses

as it typically would attend normal atmospheric conditions?
A: I'm not sure I would have worded it-that way. You know,

noise does not atténuate when it travels through the air very

fwell. You know, if you had a roédway at grade and most of the

noise is-generated by wheels on pavement, and this is pretty

much in the final environmental impact statement and in any

v
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paperwork you get on noise. So, the tires on the pavement are
the chief noise generated. Now, if you have a big diesel
truck and it's climbing that bridge, it's gonns make more
noise and -- but the shadow zone effect is the area where the

noise, you know, hits the concrete pavement or the barrier

|wall and it reflects up and away the subdivision. 'So, I think

that probably is somsthing that we would experience here.
But, what you don't know, is how much is gonna be noise
transmitted through the‘infrastructurs of the bridge itself
and that would be more low-frequency noise and that low-
freQuency noise sometimes is the mors offensive elements of
noise.

Q: Now, in the after, they still have 700 approximately feet
on one remainder .and 2800 on the other?

24.

24007

Yes, sir, 2465.

'And that's frontage along Peachtree Road?
Yes, sir. 1100 on the east side and 2465 --- .

So, it's 1100 on the east side?

Yes, sir.

And 2400 on the west of it?

1107.75 feet.

LOTI B © B o »oO ? o X

Other than the requirements of the DOT as to how many

drives you can have, there is no other problem with having
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drives along both of those pieces?

A: No, sir.

Q: - And do you have any idea what -- what is it every 200
| feet? |

A: - Land Development regulations would require you to have

one entrance road for up to fifty homes and once you get past
fifty homes, 9ou'd have to have'two entrance roads. So, on
the 35 acres, you know, as it's currently. zoned you probably
wouldn't put more than fifty homes. You.know, if you decided
to do something different on the property and get higher
density, then you would probably have to look at that but.
still in 1100 feet YOu wéuld be allowed two driveways. So,. I
don't think it would be a problembno matter which way you went

with the property.

Q: On either side?

A: On either side.

Q: Okay. The thing, sir, about the infrastructure costs,
you talk about "-- I think you indicated that you would --

you'd have to double the infrastructure costs?

A: It wouldn't be double except for getting, you know, water
and sewer and roads and drainage into the property. You know,
you're gonna have to do two differeﬁt entrances and two
different signs. And, you know, sometimes you can spend 35,
50, $75,000 just on landscaping and an entry sign to have

enough impact where people go by and they go, wow, and they
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‘want to go into a neighborhood to look at it. And so, for

most residential neighborhoods, that entrance sign, that wall, -

‘| that landscaping, that's their -- it's kind of like the used

car lots. where they have all those flags up front and they get

your attention, well that's what you have in residential

subdivisions. You'd have to do two of those. So, you could
spend a'lot.ofvéxtra money having to do that twice because of
fhe severance of the site into two tracts.
Q: You wouldn't have to have two clubhouses, would you, sir?
A: I think it would be difficult to probably justif? two
clﬁbhouses but then you've got the negative.impact of
whichever site has the clubhousé) the other site has a
negative and there's some kind of effect én appeal which has
an effect on value because if you live on the site that
doesn't have the clubhouse then you can't really, you know,
walk with your kids or take your golf cért easily to go to-the
pool for some July afternoon.
Q: You can go under the bridge, can't you?
A: I think Mr. Barbee testified that -on the date of the take
that would not have been allowed. 1It's controlled access.
They're gonna have a fence up there.
Q: Okay. Is there such a thing as applying for a permit to
be allowed to go under the bridge?

" MR. BELLAMY: Your Honor, the objection is as of the date

of take this was a controlled access highway.

CTIC_03530
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THE COURT: Sustained.

BY MR. MCCUTCHEON:
Q: Now, are you familiar -- I assume you're familiar with

the 544 bridge?

Az Yes, sir.

Q: And that is a bridge: similar to this one other than the

| fact that that one has four lanes and this one has six?

A: I think that's correct.
Q: And the elevations are pretty much the same?
MR. SHELTON: Your Honor, may we ---

THE COURT: Yes, sir.

| (REPORTER'S NOTE: A bench conference was held off the record

in the presence of but out of hearing of the Jury.)

IBY MR. MCCUTCHEON:

Q: Now, the 544 bridge, you'reAfamiliar with that?
A: Yes, sir. ‘
Q: And it goes from 544 -- it starts at 501 and it goes on

down to Socastee; is that right?

1A: Yes, sir.

Q: And there is a bridge there, does it not, that goes over

the Waterway?

A: 544 bridge.

Q: 544 bridge. And as a matter of fact, it starts to

|elevate before you get to Peachtree Road?

A: That's correct.

’ CTIC_03531
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Q: This bridge is approximately 1.5 miles from this one?
A:- That's correct.

1Q: And it goes up and over just like this one does.

A: Yes, sir.
Q: And you've talked about how much of a detriment it's

going to be for developments and so forth; do you recall that?

1a:  Yes, sir.

Q: Can you tell this Jury what is on each side of the 544

bridge almost up under it?

|A: There's residential houses and there's one on the —- it's |

the 544 bridge is going east and)oh the =- let's call it south

1-- on the west side, “you know, on the Conway side of the
Intracoastal, there's residential houses and a marina-area.
'Q: Now, are there not several -- aren't there two -- I call

them -- I don't know if they're subdivisions are not but there

are developments that have a number of houses in them on both

| sides of Highway 5447

A: Yes, sir. And I think in Mr. Jayroe's testimony he is

‘gonna talk about, Vyou know, the dpparent sales of those and

how those are affected by ~-—-

Q: Ckay. Well, we'll --—--

THE COURT: Again, Mr. McCutcheon ---
MR. MCCUTCHEON: I'm sorry, Your Honor.
THE COURT: --- he was answering the question that you

asked, you allow him to answer.

CTIC_03532
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MR. MCCUTCHEON: 1I'm sorry, Your Honor.
A: And, I don't think there's any question that pedple will
buiid houses near bridges. I don't think there's any question
that eventuélly someone will probably build houses on. this
property. The question is, is how much is it going to impact

the value of those houses and that loss of value in thé homes

|is gonna be accrued to the value of the land here that we're

testifying about today. , ) "
Q: ‘But you would agree with me, sir, that there are three-

story nice townhouses on:both sides of that bridge?

A: ° Yes, sir.
Qr Do’ you recognize these photographs?
A: Yes, sir.

Q: What are they?

A: That's some of the communities adjacent to the 544

bridge.

MR. MCCUTCHEON: Your Honbr, we'd introduce these into
evidence. | |

'THE'COURT: ~Objection? -

MR. SHELTON: Same objection we just brought to sidebar,

Your Honor.

THE COURT: Sustained.

BY MR. MCCUTCHEON:

1Q: Mr. Powell, have you reviewed the hydrology studies in

this case?

CTIC_03533
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A: No, sir, I have not. I was not able to'get a copy of the
DOT drainage plans for the bridge.

Q: So,. you haven't reviewed them?

A: No, sir.

Q: So, you don't know what the DOT is doing with the water
that's coming off the‘bridge?

A: -I heard Mr. Barbee's testimony and what he testified, if
I recall properly, was:they were gonna drop it onto the éround
below the bridge.

Q: Did you ask to see the hydrology study?

A: Yes, sir. We always try to get a copy of all of the
plapé. _In this case, it just never came together on the

drainage plans;

Q: . .And you're saying they were not available to you?
A: I'm saying I didn't get them.
Q: I asked you -- they-were available to you, though,

weren't they?

A: I suspect if we had pushed it but my understanding is

‘that what we —- what my understanding of the drainage is that

there was no, you know, formal conveyance that was shown on
the plansvto intercept the water and take it somewhere, you
know, that was to keep it from getting onto the adjacent
properties.

Q: But you didn't review the hydrologies?

A: No, sir.

CTIC_03534
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Q: Thank you. I don't have any further questions.

. THE COURT: Any redirect?

MR. SHELTON: Yes, Your Honor. Thank you.

REDIRECT EXAMINATION OF STEPHEN POWELL BY MR. SHELTON:

Q- Mr. Powell, when Mr. Wilson took his noise meters out to

this property, isn't it true that he placed them about 100

feet outside of the bridge right-of-way?

A: Yes, sir.

Q: . Can that account for the difference between the
environmental impact statements 80 decibel number at the road

versus Mr. Wilson's 61 decibel number?

‘A Well, it —— a coupie~of things is the 80 decibel. number

would probably be a'design year, you know, based on peek

traffic iniénother-fifteeh years or something. I think the

design year for the project in the environmental impact

stateﬁent was. the year 2030. And so ---and, of course,>

there's not a road right there right now. So, -he was still

measuring ambient preconstruction conditions. And I don't
understand why he got a number that, that was so different
fromffhe original environmental impact statement. But a lot
of that could just be time of the year, you know, the wind.
The original environmental impact statement showed noise
levels of 38 or so and I think his were 46, a little bit of
difference but, of course, those ére different measurement

locations and were not measured at the same area.

CTIC_03535
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Q: "But there isn't any doubt that Mr. Wilson found.roughly

19 acres of the land had if it had been permitted land, met

the test to be called impacted under the federal standards?

A:  No, there's no question about that but that's the

‘calculated design year impact.

: Q: - I understand. And there's no- question that Mr. Wilson

found that everywhere on this entire tract of land, the noise

will increase as a result of this bridge?

,'A: -fypically, a minimum of 9 or 10 decibel increase across
the entire tract or more. So, about the lowest value I éaw in
xlhis data>was 9 decibels over his ambient conditions,‘which

‘again as I.testifiéd fundamentally a doubling of noise and in

the higher levels within 200 feet of the .overpass of the

bridge and the design year were 15 decibels, which -- you

know, so it was between 10 and 15 decibels across the site.

Q: Thank you, Mr. Powell. I have nothing further. -

- THE COURT: ' Anything on those questions} Mr. McCutcheon? N

MR. MCCUTCHEON: No, sir.

'BY THE COURT

THE COURT: All right. Very good. All right. You may

step down, sir.

- All ‘right. Ladies and gentlemen, we're gonna take a

short break if you want to go to your jury room, just leave

.your pads and pens in your seat and we'll call you back out in

just a few minutes. All right. Thank you.

CTIC_03536
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(REPORTER'S NOTE: Jury exits courtroom. The following takes

place outside the presence of the Jury.)

THE COURT: On those photos that you wanted to introduce,

Mr. McCutcheon, regarding the 544 hduses, I sustained the

.objection finding that the photographs were not relevant at

this point in time to the issue at hand. If you want to

revisit it later with -- through some proper person that would

set that the comparison between the two bridges and‘the real
4estate areas are comparable then I'll allow you to revisit it
but there was not a proper foundation laid and I foﬁnd it was
hbt relevant at the time.

Thank you very much. Take a short break.

***k**OFF THE RECORD®**#%*

(On the Record.)
(REPORTER'S NQTE:V The following takes place outside the
.presence of the Jury.).

THE COURT: Ready to proceed?

MR. BELLAMY: Yes, Your Honor. .

THE COURT: And Mr. McCutcheon?

MR. MCCUTCHEON: Your Honor, before we do that, for
planning purposes ---

THE COURT: Yes, sir.

MR. MCCUTCHEON: I have a particular order that I need to
.call my witnesses in.

THE COURT: Okay.

CTIC_03537
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‘MR. MCCUTCHEON: One of them doesn't hit the ground in

Myrtle Beach until noon and. that's the one I need to call

before I call my appraiser.

THE COURT: Okay.

MR. MCCUTCHEON: And I would ask for a little lenience

from the Court ---

THE COURT: Well, I mean, I assume y'all have another

witness.

MR. MCCUTCHEON: They do.
© THE COURT: All right. And so that's why we're gonna

take -- if Mr. Powell is any representation, thatfs probably

'gonna take the rest of the mornming for the next one. So, I

don't think you're gonna have a problem., It doesn't look like

it.

MR. MCCUTCHEON: All right. Thank you.

THE COURT: All right. Ask the Jury to come in, please.

.(REPORTER'S NOTE: Jury enferé courtroom.)

THE COURT: All right. Mr. Bellamy, Mr. Shelton, your

‘next witness, please.

MR. BELLAMY: Thank you, Your Honor. We'd call Mr. James

-Jayroe.

THE COURT: Just come and meet the Clerk right over here,

please.

JAMES R. JAYROE, HAVING BEEN DULY

SWORN, TESTIFIES AS FOLLOWS:

CTIC_03538
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CLERK: Have a seat, please, sir. State your name for
the Court, please, sir.

MR. JAYROE: James R. Jayroe, Jr.

|DIRECT EXAMINATION OF JAMES R. JAYROE, JR. BY MR. BELLAMY:

Q' Good morning, Mr. Jayroe.

A: © Good morning.
: For the record, give us your full name, please, sir.

James Ralph Jayroe, Jr.

I reside in Myrtle Beach.

Q
A
7Q: All right, sir. And where do reside?.
A
Q

: .- All right, sir. And have you always resided in Myrtle
Beach?

A: No, sir. I'm originally from Mullins, South Carolina,

‘about fifty miles inland. And other than college and the
service, I've been in this area and in Myrtle Beach practicing
‘real estate since the late sixties.

lo: 19602

A: . Yes, sir.

Q:  -All right, sir. Did you serve in the military?

A: Yes, sir.
.What branch did you serve in?
' United States Marine Corp.
How long were you in the Marines?

June '66 to November '70.

All right, sir. Honorably discharged?

CTIC_03539
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A: Yes, I was.:

Q: And after you came out of the Marine Corp what did you

Ado?

A: I came down-here and was in real estate and insurance and

-some nighttime bartending.

Q: All right. And when did you get intq the real estate

appraisal business and/or real estate sales? ' Are you a

licensed real estate broker?

A: Yes, sir.
Q: All right. Presently licensed?

A: Yes, sir.

Qe And when did you get into the real estate appraisal

business?

A: Prior to the recent laws, as long as you are a real

estate broker at that time in the 70s, you could appraise

property just a real estate broker in the State of'South

Carolina. And mostly, the appraisals we did at that time were

for estates, somebody needing to know the value to record it

'at the courthouse when somebody passed away. So -—-

Q: Are you presently licensed as a real estate appraiser?

A: Yes, sir. I'm a State Certified General Real Estate

Appraiser.

Q: When were you licensed?

A: When they first put the licensing,in and I'm not sure

whether thét's early in the 90s or -- I can't remember when
CTIC_03540
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that was but they put it in nationally.

Q: And you are still licensed as we speak today?

A: Yes, sir. Licensed Certified.

Q: Now, tell me some of the work, classes of work that you

do as a real estate appraiser. Do you do commercial work as

well as resideﬁtial work?

A: Mostly commercial work now.
1o: Aall right} sir. And what does that entail?
A: It -- everything. We do hotéls, motels, shopping

{ centers, strip centers, the beachwear shops; anything that is

a business type valuation.

Qe A All right, sir. And do you do residential appraisal

|sales such as this property which is the subject of this

condemnation?

A: I don't really do any sales, per se. I'm not in the

selling business. I just. keep my broker's-license in case I

get lucky or something.

Q: But valuing residential property, you do that?

‘A Yes, sir. Mostly in subdivisions we do the subdivision,

appraise the whole thing.

-Q: Have you done appraisal work for both Landowners and the

Department of Transportation?

A: Yes, sir, I have.

Q: All right, sir. In other words, you've represented both

through the course of your experience?

CTIC_03541
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A: Yes, sir, I have.
Q: All right, sir. And you presehtly reside in Myrtle
Beach, South Carolina?

A: Yes, sir.

Qs All right. Do you consider yourself qualified:to

evaluate from a rating. standpoint the property in the Horry

County area?

A: 0Oh, yes, sir.

Q: All right, sir. 1In this particular case, were you

|employed by Mr. Chwatt to do an apéraisal of. the tract of land

as it was situated in the before as well as in the condition

'in the after?

A: Yes, sir.

Q: All right, sir. 1Is that similar to what'yéu would do

when you would do an appraisal. for. the South Carolina

Department of Transportation?

A: Yes, sir, exactly, just use ‘a different form.

Q: All right, sir. _ (TO THE COURT) Your Honor, we would

‘'offer Mr. Jayroe as an appraiser of real estate, both .

commercial and residential property.

THE COURT: Do you wish to voir dire the witness or

challenge his qualifications?

MR. MCCUTCHEON: No, sir, no objection, Your Honor.
THE COURT: All right, sir. He is so qualified to give

his opinion. You may proceed.

CTIC_03542
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BY MR. BELLAMY:

Q: Mr. Jayroe, when you were employed by Mr. Chwatt, with
help from our firm, did you undertake to appraise this

property? -

| A Yes,. sir, I did.

Q: °~ All right, sir. Now, for the Jury and for those who are

not familiar with the process, you begin with a tract of land

and describe some of the features of the tract of land as it

sat there in the before, which of course is on the December
15,.'09.

A: Yes, sir. We -- when we have an appraisal, we do

‘research on the subject property, find out what it is, it has

how "—- you know, -approximately 3800 feet of frontage on

| Peachtree Road and about the same amount on the Intracoastal

Waterway and so we started looking at similap tracts that have

sold to find out the value.

Q: How many acres did this tract of land have in the before?

A: I believe 131.4.

Qr All right, sir. And from a -- and haﬁing frontage on the

Waterway had what effect on this tract of land?

A: It made a premium piece of property for development.

Q: As far as the topography, the aesthetics of this piece of

property, was it suitable in your opinion for the development

.as an R-1, single-family, residential tract?

A: Yes, sir, it was.

' CTIC_03543
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1Q: All‘right, sir. Did it have water and sewer and all the

utilities available to the property?

A: Yeah, they were available to the site.-

Q: All right, sir. And so, when you began with that process

-—~ and obwviously let's talk a little bit about what had

happened from, say 2006 up till 2009, what had happened to the

'economy>both'in the nation and in generally as in Horry County

and Myrtle Beach?

A: Basically, the bottom fell out. Properties were sold for
half of what they were purchased for or even down to twenty-

five percent or more. In other words, some properties became

‘not feasibleito develop, you.know, they were-sb-negatively

impacted . that nobody developed them. In other words, the

-developer  ran out of money, I guess, is the best thing.

0 And when you started. this process, were you Or were you

not aware of the effect of'whaf the economy had had.on all

Properties?

A: Yes, sir. We have to deal with that daily.’

Qr And in your evaluation of what we call the before value

as of December 9 -- '09, December 15, '09, did you take that

into consideration into your evaluation?

A: Yes, sir.

Q: All right, sir. So, the numbers that you would come up

with as we would go through this process, reflect the downturn

of that market condition?

CTIC_03544
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A: Yes, sir, it did.

Q: All right, now. First of all, when you undertéke to

 appraise a tract of land and this was a tract of land, do the

characteristics of the land add to the aesthetic value of the

-land?

A:  Yes, sir. Everything from highlands to wetlands, view,

laccess, everything counts toward a piece of property.

Q: All right. Did you consider as you-began this proéess

that this tract of land was very desireable tract of land?

A: Yes, sir. It was quite desireable.

Q: = Because of the size, did that add to its potential for

‘development as a residential tract?

A: Yes, sir. With more area, you had more unique things you

could put on it. You could put a variety of different -

propérties but I believe this was to be larger homes and more

expensive homes.

Q: All right, sir. Now, do you understand the significance

of ‘the date.of December 15, '097?

AT Yes, sir.

Q: What, for the benefit of the Jury, does that mean?

A: The date of the take was Decembér 15th, 2009. You have

to -- as of that same day, you have to appraise it as it is,

as it sits and on the same day you have to come up with a
value of what damages or benefits were caused by the highway

project  and there are no benefits. Nobody has said that there

' ' CTIC_03545
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were any benefits to this.

Q: Both you and the Department of Transportation agree that

- | there are no benefits?

A: Yes, sir. .
Qs All right, sir. Now, then what -- do you start then
" |looking -~ the zoning on this tract was R-1. I think Horry

'Couﬁty changed the name to SF 40, which is basically the same?
A: Yes, sir. It's,just a slight difference in the size of
the lots. Y

Q: All right, sir. -So, what do: you do? Do you go out and

start trying to find a neighborhood analysis and why is that

“important?

‘lA:  Well,. we go out and.try»to find land sales that have the

same characteristics that the subject does.

Q: - And that's what you -- you were lookiﬁg for comparable
sales?
A: | Yes, sir.

Q: All right. 1Is it possible to go out and find an

‘indentical land sale just exactly identical to the tract

you're appraising?

A: No, sir. It's an imperfect world. So, you never have

two'sites that are exactly the same.  One might be a corner

lot, one might be an interior lot and then you look at paired

sales or match pairs to decide the difference.

Q: When you went to look, obviously, this property fronted

CTIC_03546
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on the Intracoastal Waterway for 3400 feet or whatever it was.

What value does the proximity or the fact. that the Waterway is

on one of the property sides add to.this tract of land?

A: That's one of the prime locations to be is on the

-Watérway or the -- 100 percent would be on the oceanfront.

So, this is probably the second best location on the

Intracoastal Waterway.
{Q: . From 2006 up through 2009, were these very -- Waterway
lots very attractive and very sought after?

A: Yes, sir. They were -- people buying the large tracts of

land would have these; at that time, everything was going

-good. And people at that time would buy a tract of land,

survey it, have it cut up and have a big auction. And several

of those sales, they sold every lot in the whole subdivision,
I mean, here in Myrtle Beach and down in Georgetown. So,
‘that's -- that shows there's -- was demand or demand that

people wanted to be on the Waterway..

Q: All right, sir. And the fact that there was about 3800

‘feet of frontage on the Waterway added to the valué of this

tract? .

A:- Yes, sir. Yes, sir.

Q: All right. How about the fact that it was bounded by

Peachtree Road on the -- would we say the west side? Was it

. the heavily -- highly traveled road?

A: No, it's not. No, it's not. 1It's a ---

CTIC_03547
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Q: Did it lend itself to a residential type community
development?

A Yes, sir. That's the residential area and the rural
area.

- Q: All right, sir. There's not 35,000 cars a'day coming by

there?

A: No, sir.
Q: All right, sir. Now, the property has wetlands on it,

did it not?

A: Yes, sir. I think seventeen or 20 acres or something

along that. It's typical of Watefway frontage lots. -

the before.

A: Yes, sir; I did.

Q: Now, when you started to look at comparable sales, where
did you go -- let me ask you this, there are several methods
or methodologies you éan use in appraising -- and, obviously,

this is raw land, is it not?

‘A: . Yes, sir.
Q: There are several methodologies that are available to us
for an appraisal -- for an appraiser when he does it such as

the cost approach, the income approach. or the sales comparison

approach. Was the cost approach applicable to this piece of
property?

A No, sir.

CTIC_03548
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Q: And why was fhat?

A: Well, it was vacant land and, you know, we can't produce

land at any cost.

Q: How about the income approach?

A No income to the lands and those tracts are not typically |

‘léasedL

Q: And how about the sales comparison approach?
A: Well, the sales comparison approach is the only approach.

Q: - And explain to the Jury, what do we mean by that

approach?

A: You take sales of similar properties and compare them to

‘the subject. You have to make adjustments for location, the

size, number of wetlands. You have to do ail that to try to

'adjust down to the subject. ‘You do not address the subject,

‘'you adjust the comparable and that gives you an indication of

what the subject should be.:

Q: And be very candid, this is based on your opinion and

your experience as an appraiser?’

(AT Oh, yes, sir.

Q: All right, sir. And I assume that the DOT uses a similar

-process?
A: Yes, sir.
Q: Now, what was the first sale that you undertook to

.examine? Tell the Jury a 1little bit about your first

comparable sale and why you selected it and theh we'll go

' CTIC_03549
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1 |through the adjustments on all of them in just a minute. What
.2 |was the first sale you .used?

3 |A: The first sale wés on the north side of Enterprise Road

4 tat the terminus of Bay Road in Socastee.

5 |0Q: ‘ALl right, sir.
6 |A: And' that one sold for $4,200,000. for 52.84 acres and they
7 |were going to develop singie—familyvhomes and tpwn homes on
8 that. And that averaged, the sales price reflected $79,489':

9 jper acre. | ‘

10 |Q: And when was tﬁat«sale? ’ k R ' ;
11 jA: That sale was January 5th, 2005. |
12 }{Q: All right. That was your.firét sale? ' ' ;
413 A:  Yes, sir.

14 |Q: And your next sale, Sale 2, where would it be and why did
15 you‘select itz

16 .A: Sale 2 is located at North Myrtle Beach{ across the

17 |Waterway, on the new bridge that they just built, the Main

18 |Street conneétor and so those were quite comparable to this:
19 |property. So, that‘s'why we used this sale.

20 |Q: Why was that sale, in your opinion comparable to this

21 -property? ‘

22 |A: It had Waterway frontage, there was a bridge being built
23 to get to downtown North Myftle Beach. And, so, it was a

24 |similar piece of property. It was rectangular -- almost

25 |rectangular in shape similar to the subject, Waterway frontage

CTIC_03550
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and it was very similar to the subject.

Q: - All right, sir. And what -~ when did that sale occur?

A: It happened in August of 2005 and that sale reflébted

$202,621 per acre.

Q- What was the total sales price on that tract?

A: - Total sales price was $11,286,000.
Q: And for how many acres?

A: That was for 55.70 acres.

Q: So, this tract was somewhat smallef_than the sﬁbject
tract?

A: Yes, sir

Q All right, sir. You would make adjustments in your

adjustments later ---

A:  Yes, sir.

Q: '~ —-—-- for the difference in the size?

jA: Yes, sir. There 'was a size difference.

Q: In the parlance of real éstate apﬁraisais, is ‘it

sometimes that smaller tracts sell for more than larger

‘tracts, acreage wise?

A: It's based on a per acre value and the smaller tracts

Atypically sell for a higher value per acre than the larger

tracts.

Q: All right, sir. And then you have a third sale which is

.in the Myrtle Beach area. Tell the Jury about that.

A: That's at the western terminus of Joe White Avenue and

CTIC_03551
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it's on the Intracoastal Waterway in Myrtle Beach. And Joe

White Avenue used to be 10th Avenue, I believe.

Q: All right, sir. That's right kind -of in downtown Myrtle

Beach?
LA Xes, sir. It's downtown Myrtle Beach.
All fight. And how much was that sale for?
: That sale was $27,611,506.
| Okay. And when did it occur?
That one occurred in January of 2007.

And what does that average out for the price per acre for

that éale?

‘Az The price for acre was-$260,683'per acre.

10Q: All right, sir. Then you go to your fourth sale. And

where Qas it located and why did you chose it?

A: Tt was located in North Myrtle Beach and it was off

Sandridge Road. "And it sold for ——vlet's see, it was 15.46

_acres,'sold for $3,865,000 and that represented $250L000 per

acre.

Q: Was this property located on the Intracoastal Waterway?

A: Yes, sir. It had frontage on the Waterway.

Q: Are all your comps this far properties that were on the

Intracoastal Waterway?

A: Yes, sir.

Q: All right, sir. Then your land Sale 5 is where?
A

That again is in North Myrtle Beach and it's on the west

CTIC_03552
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side of the Intracoastal Waterway and north of the North

Myrtle Beach Connector. And that sold for a total of

A$6,802,OOO and it totaled 40.4 acres.

Q: Okay.

LA And that was -- it sold for $168,366 per acre.

Q: And that sale occurred in 20052

A Yes, sir; it did.

Q: All right, sir. You have a sixth sale and what -- where

was that and what did that bring?

A: The sixth sale is located down at Bucksport out of Conway

and that was ---

Q- That would be as you go 701 toward Georgetown?

A: Yes, sir.
Q: Leave Conway here and go towards Georgetown?
A: Yes, sir. And that one sold in February of 2010, which

was a month after the condemnation notice but the contract and
the agreement was agreed upon prior to the date of the take,
|so this was an appropriate sale to use.

QT All right, sir. And how much was that sale?

A: That sale was —-- they had a marina there and they

‘allocated the marina out of it and the land sold for

$2,625,000, which was $39,296 per acre.

0: All right, sir. Is that where the Bucksport Marina is?

A: Yes, sir.

Q: All right, sir. We're familiar with that. And those

CTIC_03553,
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constitute six comparable sales that you utilized in arriving
at the before value?

A: Yes, sir, I did.

Q: All right, sir. ©Now, when you start that process -- now,
let me back up. All those sales were Intracoastal WaterWay

related, were they not?

A: Yes, sir.

Q: And why were you looking for Waterway related lots or
.tracts?

A: You want to find the tracts that are most similar to the-

subject and it was Waterway frontage property.

Qe All right, sir. Now, Mr. Jayroe, when you start that

process, I want you to come down so the Jury can see. -

THE COURT: Stand next to that -- when you step down and

stand next to that box that's right on the jury rail.

Q: - Can everybody see this?.

- THE COURT: You'll have to move closer or either move
that microphone fight here, Mr. Jayroe, and stand néxt to that
box. |
Q: Can y'all see bétter now?

THE COURT: Yes, on the other side. See where that box

is on the rail, on the jury rail. You've got to stand next to

that. That's a microphone.

Az I'm sorry. Okay.

Q: All right, sir. Mr. Jayroe, now we're at a point where

CTIC_03554
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we've accumulated the six comparable sales. Okay?

A: Yes, sir.

Q: And what is this chart?

A:. This is the adjustment grid of all of the sales. When I

-said you adjust them, actually you adjust the plusses and

minuses.

Q: .Explain to the Jury, when you do a plus to a sale, what

are you doing?

A: Plus to a sale would be mean that the subject was better
and so you had to add value to the sale to bring it in with

the subject, make it'mdre similar to the subject. And the ---

'Q:  When you do a minus adjustment what are you doing?

A: A minus adjustment, you're saying that the comparable

sale is -- has a better -- has more value or has a better

location, it's higher land or it's, you know, it's whatever,

but you penalize it and bring it back down to your opinion of
what the subject is. |

Q: All right, sir. Now, let's go on the chart and go to the
top. What's over here on the left-hand side?

A: This is the subject information all the way down.

‘Q: This is the tract of land 131—acre tract of land?

A: Yes, sir.

Q: As you move to the right, are these your six sales that
.you. list?

A: Yes, sir, they are.
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Q: All right, sir. Let's just go through land Sales 1 and

go down and show the jury how you dealt with that sale to

arrive at a comparable value.

A: Okay. Excuse me. First, we'll put down how many the

'gross acres were on the top line here, then the amount of

wetlands, the percentage of wetlands, the zoning and the sale

‘date and the sales price. And then we begin making

adjustments down here.

Q: All right. Now, how do you -- which adjustments did you
make and how did you make them?

A: All right. Properties rights is first and this was fee

'simple. And so all of them were»fee-simple, so we didn't need |
adjustment to any of it. Then the financing adjustment, there
were no special financing for it, so no-need to adjust it

there. Then the conditions of sale, this was.an arm's length

transaction and it didn't require _—

Q: When you mean an arm's length transaction, what are you

talking about?

‘Az Two unrelated parties. In other words, if a father sells |

something to the son, he may be giving half of it to him. So,

'you can't really trust those sales.

Q: So, these are what you call arm's length ---
A Arm's length sales.

Q: Compare sales?

A Compare sales, yes, sir.
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Q: I'm sorry. Go ahead.

A:  And then the next thing you. adjust if for the market

conditions, is it going up or down or whatever. And, so, on

this one, I adjusted it minus ten percent and that was —-

-let's see -- that netted it down to 71,5.

Q: All right, sir. Now, you made a market condition of
minus ten percent. And what -- again, let's be sure the Jury

understands what you're saying when you say market conditions.

A: Right.. Since this sale in 2005 to the date of the take.

in 2009, this property or property in\general had gone down

approximately ten percent. So, I minused the ten percent

‘there.
Q: Okay.
A: And then yoﬁ get down ---

Q: So, you take into consideration the fact of market

conditions when you made that adjustment?

A: Yes, sir.

Q: All right, sir. Now, and what's your net number there?

A That comes.out to 71, 000.

Q: All right.

A: And then you get into the specifics.

Q: Let me be sure to get this -- you start with a sale in --

with 79,485.

A: Yes, sir.

Q: With the adjustment with market condition you adjust that
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sale down to 71,0007?

A: Yes, sir.

Q: Which has effecting the value of this property?
A: Exactly.

Q: All right, sir.

A: That's what we valued it on.

Q: Now, 'you do. the physical adjustment, don't you?

A: : Yes, sir.

Q: And go through that process and tell the Jury.how you

make those adjustments.

A: All fight. ~The location adjustment, this is close to the
subject to the location is similar so no adjustment was made

for the location. The size adjustment, this is smaller so we

have to deduct fifteen percent'td'get back down to a lower per

acre value, so that's just the way -- that's the only way you

can figure these out.

Q: Because this is a -- this tract is larger than the comp

‘Ar That's right.

Q: -—- than the comp, so you're taking that into

‘consideration?
A: Yes, sir. It should -- it could sell less per acre than

a smaller tract.

Q: All right, sir. What are your other adjustments?
A: Zoning and they all were equal. And we had seventy
CTIC_03558
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percent wetlands, that was similar to what this had.

Q: So, you made no adjustment?

A: No, sir.

Q: In other words, where you got a zero, it's similar?
‘A:  Yes, sir.

Q: Okay. So, you didn't deem it necessary to méke an
‘adjustment?

A: COrréct.

Q: All right, sir.

Az And then go down-and then physical adjustments they were

similar and so no adjustments were made. Net adjustment was

‘minus 15,000, I mean, fifteen percent, and then that yielded

an indication of the subject property at $60,806 per acre.

Q: So, that's as of December 15, '09?

A: 2009, yeé, sir.

Q: All right, sir. Now, I know -- did you and the

'.appraiser, Mr. HaSkell with the DOT use this same comp?
|A: I think so.

Q: All right. And so you brought that comp down and

indicated it had a value.of $60,8067

A: Yes, sir.

Q: All right, sir. Then on land Sale Number 2, go fhrough

that process again.

i Again, starting at the top, this address, two percent of

the area was wetlands -- one acre was Wetlands, so we plused
CTIC_03559
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it two percent because it had less wetlands in a per ratio

compared to the land ~-- compared to the acreage. Zoning was

similar. It sold for 11,286,000, that sold for 202,621. And

thét includes the two percent that we plused the other. And

‘we —-— property rights, property rights were the same, fee

simple. And we get back down to the market conditions -and

again as in Sale 1, property had been going down so we

penalized it to minus.ten percent there and so we adjusted the

202,600 down to 182,359. Then we took into consideration the

location. It's in a little bit better location and a better

Q: Which is in a better location?

A: The comparable was in ‘a better location so we minused it

‘twenty percent.

Q: All right, sir.

A: And then the size‘adjustment,’again, the smaller size so
we had to minus it as being more percent. And then the

wetlands, it had less, less wetlands, so we had to minus that.

'So, we had a minus forty-five percent yielding indicates on

the subject there's a $100,297 per acre. Do you want me to go

on to the next onev?

Q: Yes, sir, please.

Okay. And Mr. Joe White was 10th Avenue here.

A
Q: - That's Sales Number 3?
A

: Number 3, right. And, it sold for 260,683 per acre. Fee
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simple was the same. The financing, there was no special

terms or conditions of the sale. It didn't have any

conditions of the sale and, so, that the market conditions the

adjusted -at a minus thirty-five percent.

Qs Why was that?

A: The -- let me look at my -- I just need a -- we assume

the debt had gone up and, you know, have increased in value

and so that's why we penalized it minus thirty-five percent.

Q: That's penalizing it against this piece of property?
A: Yes, sir. .
Q: Okay. Now, the adjusted pricé came down to what?

28 It came down $169;444.

Q: All right. And you started out with 260,683?

P

Q: And then what adjustments, physical adjustments, did you

make to Sale 37

A: Minus twenty-five percent because Sale 3 was literally

downtown Myrtle Beach, so it's a much more valuable location.

'And then we did a minus ten percent for it had no wetlands, so

we had to adjust that. And so that came-out to minus thirty-

five percent yielding the indicated value of 110,138 per acre.

Q: All right, sir.

A: And then Sandridge is next, near North Myrtle Beach ---

Q: Land Sale 47

A: Land Sale 4. It is near the new connector bridge and

CTIC_03561
R.1387




10
11
12
13
14
15
16
17

18

19

20
21
22
23
24
25

Az
Qr
A Yes, sir.
Q:

SCDOT V JERICHO - 2009-CP-26-11956 198
JAMES R. JAYROE, JR. -~ DIRECT BY BELLAMY

A: 70,000.
Q: $70,0007?
A: Yes, sir

Q: And would Comparable Sale Number 1 be an indicator of

-your value of $70,000 an acre?

A: Yes, sir. That's the closest.

Q: And that's on Enterprise Road?

A: Yes, sir..

Q: All right. Now, once you get there and you get that

done, what is the highest and best use of this property on the

-- before the date of the take?
Development with single-family residential.

And that's the way you appraised it?

And then once you get that done and use the saies

comparison approach, what do you begin to do then as to

 dealing with the value after the take? You've got 10.18 acres

being taken by the DOT?

‘A Yes, sir.

Q: All.right. What effect did that take have on this piece

of property in your professional opinion?

A: I think it pretty much ruined it. I mean it's not worth

what it was and it devalued the property.

Q: All right, sir. Now, let's look at the approach that you

made in the things you considered that affected the value of
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the property. First of all, the take was for how much money

‘| -=- I mean, how many acres?

A: 10.18 acres.

Q: ' All right, sir. And if you do that then how much did you

-determine at $70,000 an acre, how much was the take worth?

What did the DOT owe the Landowner?

A In my opinion the take was 70,000 times the 10.18 acres

which was $702,600 for what they took.

Q: 7,012 or 7,0007?
A: 712,600, excuse me.
.Q: All right, sir. So we begin with that as the value for

-the property on the date -- the value of the take on that day? |

A: Yes,. sir.

Q: Now, to look at and consider damages to the remainder,

the balance of the lands, did you undertake to do that?

A: Yes, sir.

1Q: And what kind of process did you go through to arrive at

whether or not the remainder had been damaged and, if so in
what pérticular?

A: In the -- looking at it, the land had been cut in half,

'35 acres on one side and 85 acres on the other side, so that's

detrimental to the property.

Q: Well, why is it detrimental?

Ac: Well, it goes back to they heard Mr. Powell testify and

we have to account for the pluses and minuses of the site. It
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costs more. to develop two subdivisions than it does to develop
one subdivision. I mean, you've got to have the roads, you've
got to have maybe a lift station on each one and all of a

sudden the people on the thirty-five percent side may not have

‘fuse of a clubhouse and any amenities built on the property.

So, those properties, that property would probably sell for

‘less than the larger tract left. Then YOu"have everything

from, from drainage to visibility. Every property on the site

if you were to develop it is going to be looking at that
seventy-foot bridge. And, you know, I notice evérybody takes

pictures on the Waterwéy‘of-boats and barges and things but I

ldon't think many people want to take a piéture’of a boat with

the bridge in the back of it. So, you know, it's just not --

it's not appealing as much in the after and it's going to cost

you more to develop the property. You have to set up two

construction sites.
Q: Let's talk a little bit about the bridge itself and then

the effect that the“bridge has on the buying public.or one -

'buying'a‘lot cut there after the bridge is constructed. How

many lanes of travel will be on this bridge?

A: It's gonna be six lanes.

Q: All right, sir. And I believe we heard the DOT engineer

indicate the speed limit would be sixty miles an hour?

A: Yes, sir.

Q: Designed for seventy miles per hour?
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A: Correct, yes, sir.
Q: Did you take into consideration, based on the information
furnished to you by Mr. Powell, the effect of the noise from

the bridge, "'and I think the testimony is at one time it was

137,000 vehicles a day or 35,000, that meant crossing the

bridge every day, what effect would the noise have on tﬁe
buyiﬁg.public and buying a lot?

A:: Well, it would, it's bad on it because you -- aﬁ area
like we have, we have a lot of Waterway property. :So, this
site would probably be the last one you would buy if you were
a develqper and time value of money comes into, comes into
that. So, iflit takes longer to sell a tract of land you have
to take into considefation how much money you lost during that
time if your money had béen in a savings account, if it had
been somewhefe else drawing or earning money, 50 -;—

Q: In your opinion, the buying public -- of course, looking
at the tract in the before with no bridgé and looking in the
tract in the after with the bridge, what effect does that have
in your opinion on the buying public as to what they would now
buy a lot with the bridge basically going through the middle
of this tract?

A: Overall, I think it would be very detrimental. I just
don't -- I don't think that many people would want to live
there and, if they did, they would have paid less because of -

the poor visibility because of the bridge being there. It's
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—— the acceés, they might not like the fact that it is two

subdivisions or, you know, one side can't get to the other

side, you can't go under the bridge, so -- it's limited

access. ©So, it's not the same, saying 131l-acre subdivision

-that they could'wve built. They could've built a nice:

subdivision- and had joint amenity centers and all of that and

it would be more profit. So, the developers typiéally want to

buy something that's gonna yield the highest profit for them

énd this has been put in the lower portion of desirability.

Q: You just moved down the scale of cdmparable competing

properties; is that correct?

Az Yes, sir, it is. I mean, you would develop almost
'everything'else before you even tried to develop this one.
Q: After you did your appraisal, do you recall whether or

not DOT before you did your appraisal had in any way damagéd

the property froﬁ‘noise?
A: No, sir, not when I did my appraisal.

Q: So, after your appraisal was done, did DOT undertake to

go back'aﬁd look at noise?

A: Yes, sir, they did.

-Q: All right, sir. And I believe Mr. Wilson indicated that

about 19 acres had been damaged by noise?

A: Yes, sir, and he based that on the federal guidelines.

Q: All right, sir. But actually, what you were talking

about is what a willing buyer would pay for a tract of land
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with noise affecting or being visible and you can hear it?

A: Yes, sir. If you had a choice you would not buy one

under a bridge or with a bridge in view, you would not.

Q: Or if you bought one, you would pay less?

Az Yes, sir, "he. would.

Q: And did you take that into consideration that maybe

‘'somebody under some circumstances would buy it if the price is

right?

A: Yes, sir. There's always a buyer at the lower you lower

the price.

Q: ‘So, that's not to say that somebddy wouldn't buy.a lot

‘there but they trade and take it, like buying a car, buying a

new car is supposed to a used car?

A: Yes, sir; similar to that, yes.

| Q: All right. Now, what did you consider -- obviously, Mr.

Powell géve you some information, what are the things'you

considered that came out of Mr. Powell?
1A: Let's see. We took everything into consideration when

'his, you know, access, visibility, noise, everything that —

we considered everything that he had in his report.

'Q: Well, you've heard him testify, do you concutr with what

his opinions were?

A: Yes, sir, I do.

Q: All right, sir. Now, when you got to reconciling your

values in order to arrive at your damage to the remainder, how
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did you go about doing that?

A: We looked at sales that were on the Waterway and just off

:the Waterway to find out the difference between those two and

we'took a couple of sales from the Fantasy Harbor bridge and

-that's the one in Myrtle Beach.they just built at the big

mall.  And adjacent to the bridge, the property sold for

‘110,585,per acre. Once you got 1250 feet away from the

bridge,‘it jumped up almost three times to $291,651 per acre.

Q: ‘What does that tell me?-

A: That's telling you the close of the bridge, the cheaper

the land is. That's the bottom line.

Q: And- that was not the.condition when it. was 131 acres

without aibridge?

A: No, sir.

Q: ° What else did you consider?
A:

Well, we looked at these two sales as paired sales to

show on and off the Waterway. Then we looked up Intracoastal

Wéterway frontage sales and second row'sales, ones that would

‘be just.off, and we used about ten of those sales and the

further you get away from the bridge, the higher price the

'-land was.

Q: What does that tell you?

A: That's telling you that the closer the bridge is, the.

.cheaper the land is and that: the range was -- 500 feet was

$274,000 and when you got 2900 feet this one was $369,880 and

CTIC_03568
R.1394




510
11
12

13

14

15

16

17

.18

19

20
21
22
23
24

25

SCDOT V JERICHO - 2009-CP-26-11956 205
JAMES R. JAYROE, JR. - DIRECT BY BELLAMY

that was the way it was with every one of the sales. And

we've used like ten of each, ten Waterway and ten off the

waterway. So, that gave us an idea.of how land was selling

off the Wéterway -- I mean, off, away from the bridge but it

'also told us that whether you are 500 feet or you were 3,000
feet it all lowered the'price‘the further away you got.
Q: I believe Mr. Wilson indicates that theﬁe'was noise

throughout this tract in the after, some kind of noise ---

A: Yes, I read his report and he -- I‘think he was just

talking about what the Federal Government said they .had to put

up & berm or had to put up a wall or whatnot. But, the noise

'that's going from the bridge is going to go over the whole

land. I mean, it might not be as high as the government says

‘that but the general buyer will know that. And if they go out
and look at a property and they walk the site, they‘are going
{to be able to hear that bridge. I mean, it's right there.

Q: And that wasn't there in the before?

A: - No, sir.

Qr All right. So, when you get to that.-and you arrive at

that, what things -- have you covered all the things you

‘considered in determining whether or not the property had been

-

damaged in the after?

A: Yes, sir. What we did was use the -- totaled all the

.damages, everything we've talked about from visibility to

drainage to access, everything, and noise and took it into
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consideration some sales that we had used were -- the bridge

proximity showed a decrease from twelve to forty-six percent.

And in the final value I used -- I damaged the smaller side by

forty percent ---

Q: Which side? That's the 35 acres?

A: The 35-acre side on -- I damaged it by thirty-five
percent.
Q: All right, sir.

A: And then I damaged the -- excuse me --— forty percent for -

the eastern side, I guess ---

Q: How many acres was that?

A That's the thirty-five.

1Q: Okay. That's as a result the severance?

A: Yes, 'sir. And all the other information of sales. And

‘then the western side, only damaged it thirty-five percent

because it's longer and the further away, the more valuable
lots would become. So, that had a chance to recoup a little

bit. So, that was the difference in that. And,-let‘see, the

'—-— going back to the development part, more cost to develop

and the, the damages that we-came in -- when you multiply them

bout, the, the small site came out to 1,483,000 and the large

site came out to 3,908,000 and the damage of the severance,

which would be the added costs and everything, was 200,000 and

‘that was in the after. In the after, the value dropped from

9,000,000 to 5,191,925,
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Q: All right, sir. So, you -- so, you effectively took into

consideration the damages for the severance, the noise,

proximity and those things in the tract?

A: Yes, sir.

'Q: All right, sir. And how much did you say the tract was

worth after you dealt with the damages and the take?

‘A: - Well, the, the site was worth 5,191,000 after.

Q: Okay.

.A: And‘you -- first, you subtract the --—-

Q: I'm gonna need you to come down and look at the chart for
me.

Now, you just talked about the east remainder of 35.31

acres with the before value of $70,000?

A: Yes, sir.
Q: And you‘did'the after valué was how much?
A: That's —-- damage did by forty percent, so it was only

_wofth sixty percent'of the before. And it went from 70,000 to

$42,000 an acre. And that -- there's the total $1,483,020.

'And then the larger tract of 85 that's left, and then we did

thirty-five percent multiplied by sixty-five percent, that

value is now 45,500 is the value of that per acre. And that's

3,908,905. And you've got the damages for severance and that

takes ---
Q: Now, the severancé means what? Dividing the ---
'A:. Dividing and having two subdivisions to develop instead

"CTIC_03571
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of one. And that was 200,000. So, the after value of the

site, the total site was $5,191, 925.

Q: .Now, go through your summary of values and how you got to

your damages.

Az All right, sir.

Q: Can all of y'all see this okay? .

‘A: The original 'value was 9,198,000 and the taking was

712,600, that was at the original 70,000 per acre.

Q: For the 10.18 acres?

A: Yes, sir. That's 712 and so you subtract that from the

value estimate and then we came back and we came to these

numbers after I adjusted them for location and everything else

and that subtracted out, here's the after value, here's the

'before-value, and the difference was 3,293,475.; Then you add

back the take that was 712,000 and so the ——-

Q: So, you}revnot double dipping?.

A: No, no, no, it's separate. That's why you take it out up

here so you don't do that.

Q: But that's not double dipping, is it?

A: No, sir. No, sir. And so the value of the taking and

the damages to the remainder was 4,006,075 and it was rounded

to $4,010,000.

Q: Is that your opinion as of December 15, '09 of what just

.compensation would be to the Landowner?

A: Yes, sir. This is -- represents the value of the taking

CTIC_03572
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1 |and the damages for the remainder.

2 |Q: All right, sir. Go back to your'seat;

3 ] Would you answer any quéstions that Mr. McCutcheon might
4 |have?

5 |A: Yes, sir.

6 3 THE COURT: Cross examination.

7 | . MR. MCCUTCHEON: . Thank you, Your Honor.

8 |CROSS EXAMINATION OF JAMES R. JAYROE, JR. BY MR. MCCUTCHEON:
9 |Q: Mr. Jayroe, how are you today?
.+10 AT Fine.

11 |Q: And you and I know each other quité well, do we not?

12 {A: Yes, we do.
13 |Q: And most of the timé, you're on the oppdsite_side from
‘14 |me?

15 A: Yes, sir. -

16 -Q:‘ And,-Mr. Jayfoe, when is the last time you represénted or
17 testified on”behalf of the DOT in a.highway condemnation case?
18 |A: I'm not sure, but years and years ago.

19 '.: How many years and years?

20 |A: Between five and ten, something like that.

21 AQ: Between five and ten years. 1In other words, you haven't

22 |done one since?

23 |A: No, sir.

24 | Q: And 100 percent of the ones you've done since that time

25 have been on behalf of the landowner?
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A: Yes.

Q: Can you give us any idea as to how many that would be?
A: No. . I,-I've done ---
Q

: -Thousands?

A No, no.

Q: Hundreds?

A Maybe something under a hundred like that over the last

ten years or so.

Q: How many did you do on Highway 707 for the Landowners

|{when they widened Highway -- I'm sorry, Socastee Boulevard?
A: AOh, yeah.. .I think we're still working on some there but

'two dozen, something like that, maybe.

Q: And maybe I got my -- what I'm talking -about, Mr. Jayroe,

are properties from Socastee High School down to 17 Bypass.-

A: Okay, well -- but you're adding in two because Socastee

High School, that's where I-did fifty—six for the Highway
Department. 'Thét's where I did fifty-six for the Highway

Department and the other ones —---

-O: On one end?

A: Yes, sir.

Q: You did fifty-six for the Highway Department on one end,

|correct?

A: Yes, sir.

Q: And how many did you do for the Landowner on that same
project?

CTIC_03574
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A: I did none of them.
Q: Sir?

A:-  None on that -- none on that project not the ones I did

Q- Same road, though.

A: Yeah, same road but about -- less than what I did -- less

'in numbers than what I did for the Highway Department.

Q: So, you did ~-- you did both for both, the Highway

Department and the -- on the same projeét. That road was one

project, wasn't it?

A: Yeah, but ten years apart.
Q Sir?
A: Ten'years apart. I mean, it's when they ---

Q: ‘You didn't do any at the same time:for the Landowner and

the DOT on the same highway, Highway -- down in Socastee on
‘the'same highway for Bruce -- the nursery and those pieces of
property? .

A: I'm not sure. There may be one that.we dia_but I'm not
'sure it's -- you know, so many --- |

Q: Ahd -- but you haven't done -- how many have you‘'done for

‘Mr. Bellamy?

A: The majority of them have been for Mr. Bellamy.

Q: And is Mr. Powell also in the majority of those?

Az Most recently, yes.

Q:" All right. And as I understand, you have relieq heévily;
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R.1401




10

11

12

13

14

15

l6.

17

18

19

20
21
22
23
24
25

SCDOT V JERICHO - 2009-CP-26-11956 212
JAMES R. JAYROE, JR. - CROSS BY MCCUTCHEON

have you not, on Mr. Powell's findings in arriving at your

numbers?

A: Well, yes, I've -—- I didn't give more weight to his other
than information -- other than I get other information from

-other places.

Q: All right. 'But the bulk of it comes, does it not, from

‘the noise because that's what he says in his report.

A: - Well, that's-just the noise part. See, I'm talking about

-- my damages-are for noise, access, the added costs to

develop the'subdivisions, everything, visibility, you're

looking at a bridgé and not cypress trees.

Q Well, what kind of visibility problems did this piece of

property have in the before? It was on a -- it was. not on a

5heavily traveled road, was it?

A: - No, we're talkiné about:visibility,taesthetic visibility

from what you might build there, a house. I mean, you would

rather have the Waterway and the other side of the Waterway

green that have a bridge going across.

Qr Ckay; Well, how many feét does he have -- do,they'have

left on the Waterway on the bigger remainder?

A: I think -- I think 1700 or something like that. I'm not

sure.

Q: Okay. And how far away is that from the bridge? A

pretty good ways, right?

A: ., Well, 1700 but you'd still be able to hear it and you'd
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still be able to see it.

Q: Okay.

A: And you've still got all of the other damages that I've

put in there all cumulatively.

Q: .. And all ué»and down the Waterway, Mr. Jayroe, there are

properties that have been built in close proximity to the

‘bridges, have they not?

A: Yes, sir.
Q: And in particular, there's one or two at the Highway 544
bridge?

A: .Yes, but that's a different kind of bridge, too.

Qr Okay. Well, how —— what's the difference other than the

two lanes added on each one?

A Well, two lanes added on each ---

MR. BELLAMY: Objection.
THE COURT: Yes, sir?
MR. BELLAMY: The objection 'is there's no foundation.

THE COURT: Well, I appreciate it. He's asking a

'question and I'm going to allow the witness to answer it if he |

can.

'BY MR. MCCUTCHEON:

Q: All right. Is there any ---

THE COURT: I'm sorry. I thought he we still answering

‘the question.

A: No.
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Q: Are you finished?

A: Yes, sir.

Q: Mr. Jayroe, if you look at the -- with the difference

being that there's one more lane on each side, what is the

difference between the 544 bridge and this bridge?

A: I'm not that technical, I don't knowf I mean, it's a

bigger bridge, it's got faster speed limit, one's fifty and

one's gonna be -- the subject is gonna be sixty. I mean,

that's,pretty major. ;-

Q: But there are ---

A: That's a different bridge -- I mean, that's a different
‘bridge.
Q: ‘You would agree with me, though, that there are two

>developments, one on each side of that bridge?

A: I agree and I believe that they -- all of them will

reflect lower prices.

Q: Okay. Did you search that to see?

A: Yes, sir. We searched all of them. We -- just, you

‘know, we put them together and found out where we thought we

were more comparable to the subject.

'Q:. All right. Now, speaking of your comparable, Mr. Jayroe,

isn't it true, sir, that only one of your comparables is

really a comparable?

A: No.

Q: - Even though you had to go across the board, except on the
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first one, now. I think you told me that on the first one

that this was the one that was closest to the subject

 propérty?

A Correct.

Q- Correct?

: I believe so, yes.
: Where is it located? It says Enterprise and Bay Road.

It's in the Socastee area, same location.

A
Q
A
.Q: How .far from this piece or property is it?
A
Q

: I don't know, I haven't measured.

:- Does it front on Enterprise of does it front on Bay Road
-or both? | |
AE It's -- I don't know. I don't know.

Q: You don't know whether it fronts on —---

A: No. I've got a map here to show where it is but ---

Q: Sir?

LA I.éaid, I have a map in here and it doesn't always show

the roads, the maps don't.

Q- Now you can'‘t tell this Jury whether it's on a road like

Peachtree or some other road?

-A; Yes. Yes, I can.

Q: Okay. Well, that's what I was ---

A:  The north side of Enterprise Rodd at the terminus of Bay
.Road.

Q:  Okay. And how far is that from the subject property?
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A: Again, I still don't know.

Q: -You don't know.

A:  You just asked it a minute ago and I still don't know.
Q: Okay. And Enterprise Road is down 7072 .Off of 7077
Af Yeah. |

Q: Okay. 1It's ﬁot on -~ that piece is not on the Waterway,
‘though?

A: Yes, it is.

>Q: On that piece? Thislpiece.is on —---

A: Yes.

Q: Is it near Enterprise Landing?

A I don't know. I'm not sure where _— . )

Qs All right, sir. Leﬁ me -~ and I apologize for>ﬁy

ignorance and I'llvtry to undo my ignorance if I can. This

piece of préperty, is it on the Waterway?

A: Yes, my map shows it on the Waterway.

Q: All right. So, this piece of property‘is on the

Waterway?
s Yes, sir.

Q: It's in the same vicinity as the subject property; is

'that correct?

A: Correct.

Q: And it contains 52.84 acres, correct?

A Yes, sir.

Q: Do you have any idea how much frontage .you had on the
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Waterway?

A: 1680 feet of frbntage on the Waterway.

Q: And this one, I think you said, or would you agree with

me that this is the most comparable piece on your board?

A It may be but I think that the subject being-more»

secluded down the road would be more desirable than right

‘there because there are some mobile home things on the

‘|Waterway in that area, the Socastee area.

Q: Do you or do you not agree with me, Mr. Jayroe, that this

is the best comparable for the subject property of any on .your

board?

A Well, it may be but, I mean, it's -- the reason I'm

looking for that is it's got the least number of adjustments

'so that would mean that it's most, most -- it took less

adjustments.

Q: That means is most -— it's more -- it's most comparable

of the ones on the board?

A: Correct.

°H And it's -- it's on the Waterway, right?

A: Correct.

-Q:' And if -- you know, you can't tell us how far it is from

the subject property. Now what about Enterprise Road, is that

a heavily traveled road?

A: No, not really.

Q: Is similar to Peachtree?
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A: Peachtree probably has less but I'véAnever -~ I have not

looked at traffic counts. I just know from being in real

estate forty, fifty years down here.

Q: Enterprise would be pretty similar to Peachtree?
A 2 So-so but not really.‘

Qs Not really?

A Not really. But it's similar, it's closer but, you know,

one sale does not make an appraisal, so we have to put them in

and adjust them and come up with the value.
Q: But my question is, Mr. Jayroe, is, all of these others

have -- except for the first one, have gigantic adjustments?

A Exactly. We can't make them up, we have to use what's

available and the more sales we have, the better indication

that gives us of the value.

Q: But these, these up here have big, big numbers, right?
Ar Well ——-

Q: This bridge ---

A: Waterway properties_sell for big, big numbers, normally.
Q:. Okay. All right. Well, this one is in almost downtown

Myrtle Beach, right?

1Az Yes, sir.

Q: This one is going into North Myrtle Beach?

A:  Right.

Q: :Old Sandridge Road, North Myrtle Beach, 55.70 acres,

Sandridge Road, 01d Sanders Road. 0ld Sanders Road is near
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North Myrtle Beach, too, isn't it?

A: Yes, yes.

Q: All of these are North --  that .was -- that's Myrtle Beach

and these are North Myrtle Beach?

A:  Right.

Q: And then why did you use the one in Bucksport? That

‘ain’'t nowhere near compérable, is it.

JAz It's the least .comparable but we had the information and
rit was on - -the water, you know, the same thing. It was a sale
that -- we used as many sales as we were comfortable.

1Q: All right. This is one on the Waterway, 67?

‘A: . Yes, but see its location is way back, I mean, you've got

;

to go up a piece to get to it.

Q: That Bucksport -- that Bucksport area has a lot of people

and Bucksport Landing has a lot of traffic down there though,

doesn't it?

Az It does. It's better for boats than it is for cars,
| though.
Qs Well, you've got to ride your car and pull your boat to

get down there, don't you, some .of them?

A: Right. Well, some of them may have them in the water

somewhere.

Q: And then, sir, if -- just for the sake of argument, if

you use this sale fight here ---

A: Which sale?

' CTIC_03583
R.1409




10
11
12
13

14

15

16

17

18

19

20

21
22
23
24

25

SCDOT V JERICHO - 2009-CP-26-11956 220
JAMES R. JAYROE, JR. - CROSS BY MCCUTCHEON ’

Q: The first one.
A: Okay.
Q: The one that you might somewhat agree is the most

comparable sale.

L% Correct.

Q: Your land value ‘is about $61,000 adjusfed -

A That's what it édjusted, yes, yes.

Q: Okay. About 61,000. I assume you have reviewed Corbin

Haskell's appraisal?

A: I didn't review it; I read it.:
Q: You read it?
Az Yes, sir.

Q: © And I think you asked.sbme question at one point in time

about whéther or not when he initially. did an appraisal, he

didn't assess any damages; do.you remember that?

A: Yes, sir.

Q: But Since:that,timel he did a subsequent appraisal and-

assessed damages, correct?

‘A: Yes, two or three ‘times.

Q: Well, he's done an appraisal once and a letter the second

‘time changing the numbers? Do you agree with that?

A: ‘No.

Q: You don't?

A: No. |

Q: What was in the the -- what was 'in his second appraisal?
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A: Well, the first appraisal that I saw was zero but then
Q: That wasn't Mr. Corbin Haskel, that was Mr. Ratchford.
A:  Oh, okay. Well, that was what it was condemned as, so

- that what I used it, you know. And then Mr. Haskell had one.

that he did and he came up with 400,000 or-407,000 or

.| something like that. - He did another one and I think he kept

the same and then he did another one with the addenda so

that's three or four right there.

Q: Okay.-
A: I mean, maybe it's the same appraisal but ---
Q: Do you understand why the second on in line -- the second |

one was done? And if you don't, that's fine. Why he did it

again?

A: Well -—--

Q: With basically the same --—-

1A Well, he got evidence from the -- your sdund man that

part of the property was damagéd.

Qr Okay-

A: And so, then he added that in. And then he did an

addenda up in it again.

Q: ‘And his number now 998,000 but what is his value per

acre?

A: He started at 40.

0: It's still 40, isn't it? -

CTIC_03585
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A: Okay. I guess.

Q: Have you looked at the thing recently?

A: Just glanced at it, I mean.

Q: And then you are, based on Mr. Powell's report, damaging
the entire piece at least thirt&—five percent?

A: Thirty-five and forty percent, yes.

Q: At least thirty-five. One part of it thirty-five and the

other part forty?

A: Correct.

Q: And that's based on the things yéu'Ve-talked about?

.A: " Yes, sir. '

Qs The major Qne.of them is the noise ---

A: No, you keep saying that. No, it's not nbiée. It's just

-— 1 mean, they might be equal. I didn't write down one was -

twelve percent and one was thirteen and one was fourteen and a

half. I just took them all into considefation and just -- and

made a decision as to what I -- what my opinion was that a

knowledgeable buyer would pay for this land.

Qr But in his report, he only refers to noise -- excuse me

~- and aesthetics.

A: Well, but that's Mr. Powell's report. My appraisal

report has to use as much knowledge as I have or anybody else

in my office has.
Q: The -- did you review the noise study?

A: I read it.

CTIC_03586
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Q: You read it.
A: Yes, sir.

Q: - And the noise studies found that as far as noise was

concerned, the property was only impacted 19.3 acres?

A Well, no, that's -- I don't think that's a correct

statement. I think that he had the threshold and that's what .

‘he used and he only damaged the number of decibels within that

area that he called the -- where they have to put up barriers

and whatnot. But one step off of that area he's talking about

‘has still got some. It might not be required by the federal

government to put up a wall but a buyer would . .know better when

‘he's out there-looking at the property.

Q: Okay. Well, then he took -- he took these noise levels

‘all over the»piece of property, right?

Az No.

Q: 358 different places?

|A: No, I think he said that's where his grid had done it. I

think he said he used four places.

‘Qf I know that. Okay.

A: Okay.

Q: But didn't he use the other, which is the TNM modeling

that is required by both the state and the federal government

so you can determine what the noise levels will be on each one

of those 358 points? Isn't that what he did?

A: Yes, that was a model but that doesn't put whatever the

CTIC_03587
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machine is at all these areas.

Q: But you say that that -- that those numbers are not

right?
A: I'm not saying that. I just don't -- I just —-- I don't
‘think four receptors and -- I mean, if he knew it was -- he

was gonna quote the noise at the far end, why wasn't a

receptor but there.

Q: I'm just asking you whether you think his numbers are

right or wrong.

A: I don't know whether his numbers are right or wrong.

That's not my field.

1Q:.  Just out:of curiosity, sir. If you applied your damage

percentage to the 19.3 acres, what would it come out to be?

A I can do that.

Q: Would you, please?

A: Ask -me the question -- what am I doing?

Q: If you damage the 19.3 acres instead of the entire.

remainder at forty percent, what does it come out to be?

‘Az At what price?

Q: At your price, your price per acre, whatever it is.

A: Well, I was at 70,000 per acre.

Q: -Okay.
A

But I don't know how much he would -- how much he damaged

it. I mean, he ---

Q: I'm asking you to do it on the 19.3 acres ---

CTIC_03588
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A: All right.

‘Q: -~- assuming that that's what was damaged in the after.
MR. BELLAMY: That's not his testimony, Your Honor, I

Aobject.

THE COURT: I understand that. I understand it's not his | .

testimony. Mr. McCutcheon is asking him to do some

hypothetical, so I'm going to allow him to do that.

BY MR. MCCUTCHEON:

‘What I'm asking, sir, can you extrapolate and tell me

what the damage to the 19.3 acres would be based on a forty

percent reduction per acre.

A:

Q:

A:

Q:

Az
Q:

A:

Okay.

Take 19.3 -—-

I got it.

~-- and multiély it by .. -- by 70.

All right.

What is that number?

1,351,000.

Now, take the difference, take forty. percent off of that.
810, 600.

Thank you. I don't have any further questions.

THE COURT: Go ahead,- Mr. Bellamy.

REDIRECT EXAMINATION OF JAMES R. JAYROE, JR. BY MR. BELLAMY:

Q.

Mr. Jayroe, that's not your -opinion as to the damages to

this tract of land?

CTIC_03589
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A: No, sir.
Q: = No, sir. You've testified fully the entire tract was

damaged, just not 19 acres?

A Yes, sir. And that's based on my being a realtor in this

‘market for forty-fiwve years.

Q: All right, sir. When you looked at Mr. Haskell's

|appraisal using Tract 1 on Enterprise Road, do you recall that

he came up with a value of 88,405 after he made the

adjustments?

A: I don't remember. .

Qfﬂ~ All right. 1In fact, his adjustment was 66,303 and your

‘before value-is,70;OOO?

A: Yes, sir.
Q: All right. That's giving your opinion now, sir?
A: Yes, sir.

Q: And you're still of the opinion that the damages are as

you have testified?

A: As they are.

Qr Thank you, sir.

THE COURT: Anything on those questions, Mr. McCutcheon?

MR. MCCUTCHEON: No, sir.

THE COURT: All right, sir. You may step down. Thank
you very much.

MR. MCCUTCHEON: Your Honor, could we approach the bench

before you excuse the Jury?

CTIC_03590
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THE COURT: Yes, sir.

(REPORTER'S NOTE: A bench conference was held off the record

in the presence of but out of hearing of the Jury.)

THE COURT: All right. Ladies and gentlemen, we're gonna

‘need to give you an extended break so that -- to -allow counsel

to make sure that -- and with that, I'm sorry, Mr. Bellamy,

‘are thefe any further witnesses on behalf of the Landowner?

MR. BELLAMY: No, sir, Your Honor. That is the

Landowner's case.

BY THE COURT:

THE COURT: All right. Very good.

That being all the witnesses from the Landowner. Now,

.| the Department haé‘two witnesses, I believe, but -one bf-them
has not arrived- and Mr._McCutcheoh has asked for leave to make

sure that he preserves them in a certain order. The one that

hasn't arrived is the one he needs to put on first. So, that

being said, I'm gonna want you back so that you can come back

into the courtroom at 2:30. That's gonna be an.extended

‘break. So, Mr. Bailiff, you tell them when you want them

downstairs so we make sure that we can come back in the

courtroom at 2:30. All right? So, y'all are excused to go

back to the jury room and the Bailiff will .tell you when to

come back downstairs.
Yeah, just leave the pads and pens in your chairs --

leave them in the chair, the pads and the pens. Thank you.

CTIC_03591
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BY THE COURT

(REPORTER'S NOTE: Jury exits courtroom. The following takes
place outside the presence of the Jury.)

THE COURT: All right. We'll resume back so that we can
come back in the courtroom at 2:30. All right?

MR. MCCUTCHEON@ Thénk you, Yoﬁr Honor.

MR. SHELTON: Yes, sir.

THE COURT: ~ Mr. Shelton, tell me the bottom line just

éompensation figure so I make sure I wrote down the figure

correctiy?
| MR. SHELTON: $4,010,boo.
THE COURT: 4,010,000?
. MR. SHELTONr Yes; sir.

THE COURT: Very good. I juét wanted to make sure I

wrote it down -correctly. Thank you.

.”All’right. We'll be at ease. Thank you very muéh.'

(RECESS.)

*****OFF THE RECORD*#*#%#¥*

(On'the Record.)

" (REPORTER'S NOTE: The following takes place outside the

éresence of thé-Jufy.)
THE COURT: Be seated, thank y'all.
All right. Is the Landowner ready for the Jury?
MR. BELLAMY: Yes, Your Honor.
THE COURT: All right. Mr. McCutcheon?

MR. MCCUTCHEON: Can I have thirty seconds, Your.Honor,

CTIC_03592
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to make sure all my witnesses are ---
THE COURT: Yes, sir.
MR. MCCUTCHEON: Thank you, Your Honor.
THE COURT: All right. Very good. |
Ask the Jury to come in, please.
(REPORTER'S NOTE: Jury enters courtroom.)

THE COURT: All right. Mr. McCutcheon, YOur witness,

please.

MR. MCCUTCHEON: Yes, we call Mr. Josh Wilson to the

stand, Your Honor.

THE COURT: All right, sir. If you'd come around, Mr.

‘Wilson and meet the Clerk right over there, please, sir.

JOSH WILSON, HAVING BEEN DULY SWORN,

TESTIFIES AS FOLLOWS:

CLERK: . State your name for the Court, please, sir.
MR. WILSON: Josh Wilson.

THE COURT: Spell your‘first name, please.

MR. WILSON: J-0-S-H.

THE COURT: Véry'good; Go ahead, Mr. McCutcheon.

DIRECT EXAMINATION OF JOSHUA JOHN WILSON BY MR. MCCUTCHEON:

'Q: Mr. Wilson, I want you to talk real loud. I want you to

talk to me so that way we'll know that all of the jurors can

hear what you have to so.
State your full name for the record, please.

A: Joshua John Wilson.

. CTIC_03593
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Q: Could you get a little closer to the mic, please?
‘A: Sure. Joshua John Wilson.

Q: And how old are you, Mr. Wilson?

A: Thirty-six.k |

-Q: And where do you currently live?

A: I live in Shermans Dale, PennsYlvania.

'Q:  All right. And what's Sherman Dale near?

A: Oh, it's about a half hour wesﬁ in the hills.of

Harrisburg.
Q: All right. And what do you do for a living, Mr. Wilson?

A: - I am the noise analysis program manager for McCormick

‘Taylor.

Q: What is McCormick: Taylor?

A: They are a civil engineering firm, environmental and .

civil engineering based out of Philadelphia, offices in

Charleston and Columbia as well.

Q: All_right. And your title is what?

A: I am the Senior Noise -- Transportation Noise Analyst.

Qr And can you tell me exactly what that means, Senior

Traffic Analyst?

A: Traffic Noise Analyst, yes. We perform a variety of

traffic or transportation noise analyses for state departments

of transportation and the federal government involved with the

environmental clearance phase when it went on a roadway as

being proposed in a location or a modification of that roadway

CTIC_03594
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much like -- noise has to be analyzed much like wetlands

threatening an endangered species, all the other subject

matters under NEPA, which is the National Environmental Policy

Act.

Q: All right, sir. And you do that for-a'concern-calLed

McCormick Taylor?

A: Correct.

Q: And how many noise analysts do you supervise currently?
‘A; Seven. |

Q: Seven. Are you what we.call the head man, where thé buck
stops?

A I guess, :yes.

Q:  All right. And how long have you been doing that type

work?

A: Almost fourteen years.

Q: All right. ©Now, I want to go back just a little bit and

ask you a little bit about your.background. I assume -- did-
-lyou graduate from high school?

 Af Yes.

Q. Where?

A: West Perry Senior High School.

Q: And you graduated when?

: 1996.

Qs All right. And did you further your education beyond

graduation from high school?:

' CTIC_03595
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A: Yes.

Q: And where did you go?

A: I went to Shippensburg University. .

Q: And Shippensburg I assume is in Shippensburg;

Pennsylvania?

A: It's in the town of Shippensburg; it's a state school,

yes.

Q: And is it a four-year instituﬁion?

A: Yes. _
Q: And what did you study at Shippensburg University?
A: I -- my major was in Geoenvironmental Studies.

Joy

All right. ©Now, you just confused me. I don't know what

that big long term means so I'1ll need for you to explain it to:

me.

A: Okay.
Q: What's Geotechnical -- Geoenvironmental Science;;what

does that méan?

A: It's a preparatory degree for the consulting field. It

"involves a lot of land use planning. A lot of earth science,

you know, understanding soils, hydrology, physics, basically

-all of the earth sciences with a planning focus as well.

Q: All right. Now, and you finished and got a -- as I

understand, a BS degree?

Ac: Bachelors of Science, yes.

Q: And when?

- CTIC_03596
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A: 2000 -- December of 2000, I graduated.

Q: All right. And did you further your schooling and/or

training beyond that?

A: I did. I went to work immediately after from McCormick

| Taylor but then took night classes for a Masters of Science in |

the same field.

Q: . All right. 'Now when did you go to work for McCormick

Taylor?

A: January 2001.

Q: " And in what capacity did you go to work for McCormick

Taylor?

A I was hired as an environmental planner, was there about

two months before there was a need that arose in the Noise

Analysis Services and I've been there ever since.

Q: All right. And you also said that while you were doing

that, you took courses to get some other kind of degree?

_A: Yes, any noise analyst that wants to do federal

government or state DOT work has to have one or probably both

‘certifications. The first is the Federal Highway

Administration transportation noise model, which is the model,

‘the‘predictive model, that we all used in the industry,

there's a certification involved for that. Also, the National

Highway Institute offers courses for -- a weeklong course.

It's for certification for the fundamentals of highway traffic

noise.

CTIC 03597
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Q: All right, sir. And are you required>to have those two

certifications in order to do what you did in this case and

_that is, you know, undertake to do a traffic noise analysis?

A: Most states I work ih, most states in the union, require

-a TNM certification. -Most of the ones, as well, require the

second NHI certification as well but definitely the TNM.

Q: '.Tell me again, if you would please, sir -- and I'm gonna

probably stay confused a whole lot during your testimony

because I know absolutely nothing about noise analysis other

‘than what you taught me earlier. And this traffié'model, what |

lexactly is that?

‘Ar . It is a three-dimensional prediction model that

incorporates -- has the ability to -incorporate the design of

‘the roads, proposed design, proposed traffic volumés,'speeds,

composition and we are able to turn that into a real-world

scenario because it is spatially relevant, it is based on

real-world coordinates and then select receptors to predict

sound levels . at.

Qr And how do you go about creating this model that you just |

talked about? Well, before I do that, Your Honor, I would

like to offer Mr. Wilson is an expert in the field of traffic

noise analysis engineer.

MR. SHELTON: No objection, Your Honor.
THE COURT: All right. Do you wish to voir dire the

witness or challenge his qualifications?

CTIC_03598
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MR. SHELTON: No, Your Honor.

THE COURT: All right. Very good. He's qualified to

‘give his opinion. 'Thank you.

BY MR. MCCUTCHEON:

Q: Now, Mr. Wilsoh, I think I was asking you about this

traffic model and I think that I've probably got ahead of

myself a little bit but-that comes as one of the stéeps, does

it not, in the process that you undertake to make this traffic

analysis on this piece of property?

A: Yeah, that's the only approved, federally approved,

predictive noise model available right now for Highway noise.

Qr+ It's approved by whom?

A: The Federal Highway Administration.

Q: And that's the same concern that you are certified by?

TA: Yes.

Q: Now, aﬁ some point in time -- before I ask you that,
though, what exactly -- aﬁd I don't want you to go through any

detail but what are you attempting to do when you do a traffic

.|noise analysis?

MR. BELLAMY: Your Honor, could we have a sidebar
conference?

THElCOURTi Yes, sir.

(REPORTER'S NOTE: A bench conference was held off the record.

in the presence of but out of hearing of the Jury.) "

THE COURT: Go ahead, Mr. McCutcheon.

o CTIC_03599
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MR. MCCUTCHEON: All right. Thank you, Your Honor.

BY MR. MCCUTCHEON:

Q: What are you -- I think my question was, sir, what is

your goal when you are retained to do a traffic analysis

-study?

A: In a nutshell, we're required on federally funded}

Iprojects to identify areas that are impacted by noise by the °

project.
Q:  Okay.
A: And- then evaluate -- if warranted, "evaluate potential

noise abatement alternatives.

Q And.iﬁ doing that then 'you have to establish the traffic

noise level in its entirety on the piece of property that

'you're talking about?

A: The general consensus and rule is to evaluate the worst
case -- for residential properties, the worst case outdoor use
area.

A

Q: And in this case, did you do that?

A We took a little different approach this time around in

the fact that this area is not governed or not -- does not

-really fall into a -- warranting a noise analysis to begin

with. So, we wanted to predict the acreage that would fall

under the noise impact threshold.

Q: What you mean when you say noise impact threshold?
A: The South Carolina Department of Transportation has two
CTIC_03600

R.1426




10
11
12
13

14 -

15

16

17

18

19

20
21
22
23
24

25

SCDOT V JERICHO - 2009-CP-26-11956 237
JOSHUA JOHN WILSON - DIRECT BY MCCUTCHEON

noise abatement criteria that is for the future case. ' So,

when we are predicting future sound levels, in reference to

the project, if they reach 66 decibels, that's considered

{noise impact. That's called the absolute noise criteria.

'There is also another one which was appropriate here, which is |

a substantial increase in noise criteria. . It's made for quiet

‘areas today.  You know, if it's a 15 decibel increase from

existing to future, there's a 15 decibel increase, that's also

said to warrant the same noise abatement considerations.

Q: All right. And did you take to determine by taking the

required noise levels and so forth from this entire piece of

‘property? .

A: Yes.

Q:. All right. And I'm going to ask you how'you did that in

a minute ago -- I'm going to ask you in a minute how you did

that step-by-step and what I want to be sure now is, is you

undertook to actually measure the traffic noise; is that

correct?

~

'A:r  We measured the existing pre-project sound levels at that

this traét.

'Q: All right. And you also, did you not, projected it out

to a date in the future ---

A: Correct.
Q: -—- 2030 ---

A: Correct.

CTIC_03601
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Q: -—— as to what it's gonna be?

A: Correct.

Q: All right. And when you did that, sir, when you

undertook to arrive at the noise level, you did that to begin

‘with based upon what was there?

A: Correct.

Q: And then beyond that, you did further steps and so forth

to project out what it's going to be in the year 20302

A: With the roadway operational, yes.

»QE With the roadway operation there. And the numbers that

are contained in your report, correct me if I'm wrong, some of.

-— those are actuwal numbers, noise numbers, correct?

A: Correct.

Q: Some of them were shaded because they exceeded ---

MR. SHELTON: Your Honor, leading.

THE COURT: Mr. McCutéheon,_don't lead your witness,
please.

MR. MCCUTCHEON: Yes, Your Honor.

BY MR. MCCUTCHEONT®

Q: The -- in your report, sir, you have about five or six

pages that have numbers on them and those, as I understand,

are decibel levels.

A: Correct.

Q: And those are the ones that you determined existed on

this piece of property?

, CTIC_03602
R.1428




10

11

12

13
14
15
16
17

18

19

20

21

22

23
24

25

SCDOT V JERICHO — 2009-CP-26-11956 239
JOSHUA JOHN WILSON - DIRECT BY MCCUTCHEON

A: Correct.

Q: In 3358 different locations?

A: Correct.

Q:  Which encompassed the entire property?

A Yes.

Q: All right. And those are the actual numbers?

A:- .Those are the predicted numbers, correct.
Q: Predicted numbers?
A: Right.

Q: For the year 20307

A: 2030.

Qe All right. And then are there some of those that were

predicted that exceeded a certain decibel level?

A Yes.

Q: And ‘did you mark .them somehow in your report?

A: Yes, we shaded the impacted area for the impacted

receptors with a red shading.

Qs All right. ©Now, I'm assuming that since you're sitting

in the chair you were contacted by me at some point in time to |

perform a task for me in this case?

'A: Correct.

Q: When did I contact you and what did I ask you to do?
A: I believe it was in March or February of this year that

.you asked me to undertake a noise study for the specific

Jericho tract.
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Q: And in a sense you're sitting here, I assume you agreed

to do that?

A: We did, vyes.

Q: Now, in regards to that, was there certain information

‘that you regquired in order to make your analysis?

A: Yes. We required the design files of what they are

‘constructing today, the liﬂear and digital design files in

order to do our predictive modeling for the future scenario

and the traffic data as well.

Q: Were‘you provided with the environmental study?
A: Yes.
'Q: -Were you supplied with the environmental study that was

done in 20097

A Yes.

Q: And did you review that study?

A: Yes.
Q: What else did you say you got?

A: We received the noise models which were essentially used

{for using that traffic data that was used in that predictive

model.

'Q: What do you mean by that?

A: To predict future sound levels, traffic is modeled by

traffic engineers as was done for the 2009 study and they used

the worst case hourly traffic volumes of the day, of a 24-hour

day, and that is what we used to err on the side of caution to
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predict the actual loudest of sound levels, so -- for the.year
.2030.
Q: And that's what you did in this case?
A: Yes. |
Q- Now, did you review the documents that were sent to you,.
sir? |
At Yes.

And éfter you reviewed those docﬁments, then what didvyou
do?
A:

We formulated a strategy and a plan to analyze, take that

information and analyze the Jericho tract.

‘Q.:

A:

Now, you keep saying we, 1is that ——
My staff and.I.

Your staff and I ---

Yes.

Now, 'did you actually come down here ---
Yés.

-—- when the noise levels were recorded?
Yes.

And who came with you?

Two of my mid-level scientists, his name was Jarret

Dempshire, Ross Huttenale and to our South Carolina Regional

~

Manager Dave Griffin. (REPORTER'S NOTE: Names spelled

Q:

|phonetically.)

And where's Mr. Griffin from?

CTIC_03605
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A: . Charleston.

Q: Now, did you go -- what exactly did you do next? You met

with me, I think, was the first thing.

A: Yeah, we met with you first and then progressed to the

‘property to do some-noise monitoring. We found the

construction operations were still ongoing, so ‘we spoke to the

foreman and asked him for a time when construction would cease

because we didn't want to capture that noise during our

existing noise monitoring studies. So, he told us about 6:30

_they would shut down for the day and we went out and took our

levels between 7:00 and 8:30.

Q: All right. And why do you do it that way?

A: Because to get an accurate understanding of the existing

'noise~environment, it's important to not ‘include atypical

noise sources which would be the construction of the new

highway. So, it's actually to the benefit to model a quieter

—= to monitor quieter because that noise impact threshold then

lis lower as well. So, we wanted to err on the side of caution

or the propeity'side in most every incidence. That's why we

look at the worst case noise hour while we try to go with the

—— when we're doing existing monitoring, the quietest hour of
the day for a .lower impact threshold.
Q: Okay. Well, why —- based on what you just said, when you

use the worst-case scenario which is the highest traffic noise

in a twenty-four-hour period, why did you not do that here?

CTIC_03606
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A: Because there is existing, the existing condition, there

is no traffic noise other than a few vehicles on Peachtree

Road. So, we wanted to capture the true ambient condition by

not having any traffic volume present.

.Q:- Now, you just used a word that I'm not sure I understand,

ambient.

A: Ambient.

Q: What does that mean?

A: Existing, unaltered.

Q: And this piece of property fronts on Peachtree Road?

: Yes.
Q:r + And it backs up or fronts on. the Intracoastal Waterway.

: Yes;

'Q: Now, you’ve told me that you went out-and talk to the

head man of the construction or whatever to find out when they

were going to quit.

A: Yeah.

Q: And once you found ‘that out, then what did you and your
fellow workers do?

A: .We situated four noise meters, they were brand-new, we

‘had been using them for about a year and we situated those

with cameras with GPS equipment which we were able to

spatially locate 'the location of the noise meters where they

.were on the property so we could then transpose them to

mapping. Then, for half an hour, we took a noise measurement
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‘simultaneously at all four sites.
Q: Why thirty minutes?

A: For ambient monitoring, it's important to monitor for a

longer period so that you make sure it is.a true ambient
condition and you're not at a really quiet time or really loud |

time. Typical, if there is a roadway present, typically we

‘would monitor between fifteen and twenty minutes to capture

that noise or that ambient environment. But in non -- where

there is not a roadway present, it's important to monitor -

Vlonger periods:

Q: Now, there was a'roadway present in this instance?
‘A:  Uh-huh, (affirmative response), Peachtree.
Q: And, how did you determine where to put your -- you call

‘them receptors?

A: Monitors.

Q: = Monitors?

A: Yeah.

Q: How did you make the determiﬁation on where to put them?
Ar Weil, we knew there was néise that was gonna emanaté'frmﬁ'

Peachtree Road a little bit based on the traffic volumes

‘there. So, we wanted to capture that. We wanted to capture

sites closest to Peachtree on the Jericho tract that would

capture the noise, ambient condition because Peachtree is part -

.of that ambient condition. And then we also wanted to gather

two sites on the interior property that were more further

CTIC_03608
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removed from Peachtree, the quieter'areas.

Q: All right. And how many monitoring stations did you put
out?
A:  Four.

Q: And did you know at that time when you put those out what

the footprint of the right-of-way and the bridge was going to

be?
A: Yes.
Q: And did you make'any determination as to where to place

them in regards to that?

A: We tried to keep the monitors perpendicular from

'Peachtree and parallel to the proposed roadway.

Q: All right, sir. How far out beside the edge of the

right-of-way, sir, did you;place the monitors?

A: Oh my goodness. They vary between 150 to 350, 400 feet.

How far?

A: Excuse me. Between 150 and 400 feet, they vary.

Q: Okay. And why did you put them in those locations?

A Just to capture noise from Peachtree and then noise at

the interior of the property and those were set in an instance

to interpolate the existing noise levels for the 358 points we

were gonna predict the future levels for later.

Q: All right. Now, there is a photograph on here, right

there, can you tell me what that is a photograph of?

A: That is the Jericho tract and that is the 358 sites we

CTIC_03609
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used to predict the future sound levels.

Q: And does it show on there where the monitors are or is

that on this one? I know they're hard to find because the

real small.

‘A Yeah. The noise monitors are on the upper right.

N

‘photograph?

A: Site 1 through Site 4.

MR. MCCUTCHEON: - Your Hoﬁor, I want to use this right now

but I also want to introduce these pictures into evidence,

these two.
MR. SHELTON: Your Honor, can we see them?
THE COURT: Yes. I'm going to allow the photographs in

over the objection. So, have the two photographs marked.

What numbers are those, Mr. McCutqheon?

MR. MCCUTCHEON: One and Two, Department's One and Two.
THE COURT: All right. I'm gbing to allow Department's
One and Two in evidence over the objection of the Landowner.

The board is not going into evidence, Jjust those two

photographs, so they'll have to be taken off the board.

DEPARTMENT'S EXHIBITS NUMBER ONE AND TWO

ADMITTED INTO EVDIENCE. -

MR. MCCUTCHEON: I've got two more I need to ask him
about. There are also photographs —---

THE COURT: All right.

CTIC_03610
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BY MR. MCCUTCHEON:

‘Q: What are these two photographs also?

A: Tﬁose are site locations, Site 3 and Site 2, dﬁring £he
monitoring activities.

Q:- Are those pictures of the monitors?

A: Those are our monitors, yes.

MR. MCCUTCHEON: We'd move to introduce those as weil.

THE COURT: Any objection?

MR. SHELTON: Same objection, Your Honor.

THE COURT: All right. I'm going to allow photbgraphs
Three and Four. When we mark Three and Four into evidence,
ragain, you need to take them off the board. They go in
separate. |

DEPARTMENT'S EXHIBIT NUMBERS THREE AND FOUR -

ADMITTED INTO EVIDENCE.

MR. MCCUTCHEON: May I publish them, Your Honor?
THE COURT: Yes, sir, you may.
THE COURT: All right. Mr. McCutcheon, you can continue.

'BY MR. MCCUTCHEONT

Q: All right. Now, the -- once you -- I believe you just
told us-that yoﬁ monitored from -- tell me what time you
monitored from until. |

A: Roughly, between 7:00 and 9:00, half-hour.

Q: For a half an hour? .

A: Yeah.

CTIC 03611
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Q: And what did you do once you gathered -- I assume -- I am

technologically disadvantaged so you're going to have to bear

with me. How do you get it from the machine that you're
monitoring it in somewhere else if you need to?
A: Well, I've been doing this a long time and we used to do

it via DOS programs, which is an old antiquated system, but

‘the newer meters store their data on a basically like the same

thing a digital camera does. - So, we're able to take that and

plug it into the computer and it downloads the data that we

retrieved in the field.

Q: And was.there -- were there readings from these four

'receptors, Mr. Wilson —

A:» Yes.

Q:  --- and if so, what were they?

Bear with me, please.

A

Q: Yod're referring to Table 2?

A Table 2, correct. Receptor sites ---
Q

Which is on page 7?2

A Page 7, correct.

Q: ' And what were those readings?

A: Where the receptor names R1 thfough<R4, essentially R1 is

Site 1, R4 is Site 4, and those levels are 49.5 decibels at

Site 1, 43.4 decibels at Site 2, 49.2 decibels at Site 3 and

46.9 decibels at Site 4.

Q: And which ones of the two are closest to Peachtree Road?

CTIC_03612
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A: Sites 1 and 3.

Q: And the other two then WOuld be further away ---
A: More interior of the property.

Q: --- from Peachtree Road?

A:  Yes. |

Q: What do you do next with the information, Mr. Wilson,
that you have collected in these monitors?

A: We organize it in a geographical information system,

which is a GIS for short. And it allows us to take a high-

resolution aerial photograph of the boundary of the tract, the

proposed élignment of the roadway and these four locations.

‘And what we did from there is to make a plan on how to

evaluate the tract in the future,‘because those are the

|eritical levels or the ones to compare to the noise abatement

criteria.- So, we used a perpendicular grid pattern, which is

points with 100-foot spacings, perpendicular from the proposed

alignment and that is -- it's common practice to do that for

nonresidential, large expanses of tracts and that was in an

‘attempt to determine the approximate acreage of predicted to

be over the impact threshold.

'Q: And one of the photographs, - I think, that's going around

actually shows these 358 receptor points ---

A: Yes.

Q: --- that you just told us about that you created and you

created them by using a computer program?

| CTIC_03613
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A: Correct.

Q: All right. And you did that for what?

A: Excuse me?
Q: What did you do that for?
A: To predict the future -- each one of those locations

would then have a predicted future sound level and from those

‘sound levels, those predicted sound levéls; we are then able

to determine which exceed'the noise abatement criteria and

thus which are categorized as noise impacts.
MR. BELLAMY: (Inaudible.)

MR. MCCUTCHEON: Mr. Bellamy, please, I can't hear, Your

' Honor .

THE COURT: 1I'm sorry. They were discussing a point

'among themselves. It wasn't an objeétioh. Go ahead.

BY MR. MCCUTCHEON:

Q: Now, the actual level -- and I want to be sufe that the

by

A: Yes.

Q¢ Correct?

A: Yes.

Q: And to a certain degree that woﬁld be any impact ---
A: Yes. ‘ .

Q: --- on the piece of property? You agree with that?
A Yes.

Q:. And then you also ---

CTIC_03614
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MR. SHELTON: Your Honor —---
THE COURT: Yes, sir.
MR. SHELTON: May we approach?

THE COURT: Yes, sir.

. (REPORTER'S NOTE: A bench conference was held off -the record

in the presence of but out of hearing of the Jury.)
.THE COURT: Go ahead, Mr. McCutcheon.

BY MR. MCCUTCHEON:

Q: Mr. Wilson, you, as I understand, plugged the -- plugged
them into a computer, correct?

A: Correct.

Qe And that computer, I would assume, analyzed all of the

data. What all data exactly was put into the computer?

A: We utilized GIS -- I'm sorry —--. USGS contours to

determine the elevations of each of those 358 points because

it is a three-dimensional model. We also utilized the design

plans of the roadway,‘the traffic -- proposed traffic on

roadway and the parapet for the bridge, you know, a thirty-
inch, roughly a thirty-inch parapet that does -- we thought it |

was appropriate to include because it does offer some

Ashielding of the noise on the bridge.
Q: Now, once you do that, I would assume that those numbers
are compiled in a table?

LAz Correct.

Q: And the table is -- could you tell me from looking at
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that table what the predicted lowest noise amount number was

in the highest number?
A: Bear with me one second, please. Looks like the‘highest'

is 64 decibels and the lowest, unless I'm missing one, appears

lto be 53 decibels.

Q: . 5372
A: Yes.
Q: And then there's some that you have, sir, that you

highlighted or colored in your, in your graph; is that

correct?

A:  Yes.

Q: ‘And‘what‘do thbse-coibred ohee indicate? What are they?
A: The colored ones, the ones in orange, represents noisel

levels that are predicted to exceed, meet or exceed the noise

abatement criteria.

Qi . And what exactly is the noise abatement criteria, sir?

A:  There are two, the South Caroiina Department of

Transportation has two in their policy. The first is the

absolute noise abatement criteria which is 66 decibels. So,

-you could have 64 decibels today and if the project brings 66

or 67, it's an impact, it's only a 2 or 3 decibel increase but

it's an impact. In.this case, because there was no roadway
present, there's also a substantial increase the noise
abatement criteria, which is said to occur when there is a 15

decibel increase from existing to the predicted future

CTIC_03616
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Q:

A:

of

these photographs?

scenario.

nQ: How many levels exceeded that second one, the 15
decibels?

A: I could count fhem up ‘here real‘quick for”you. It looks

-like. sixty-five.

Sixty-five? )
Sixty-five.

All right, sir. And those sixty—five are showing on one
Yes. The one with the red shading.

With the red shading?

Uh-huh, (affirmative response).

Is that correct? |

That's correct.

And what does that depiét?

That depicts the, essentially, the noise impact contour

for the property assuming the roadway, you know, be

operational in the year 2030.

Now, when you did -- this picture shows a pond.
Uh-huh, (affirmative response).

You have to say yes.

Yes.

Or no, ﬁhichevertone it was.

Yes.

MR. SHELTON: Your Honor, may we approach?

CTIC_03617
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THE COURT: Yes, sir.

(REPORTER'S NOTE: A bench conference was held off the record

in the presence of but out of hearing of the Jury.)

BY MR. MCCUTCHEON:

Qs Now, Mr. Wilson, are those actually -- are those in your

opinion as a noise analysis engineer to a reasonable degree of
noise analysis certainty are the noise impacts and the portion

of this property that will be impacted by noise in the year

20307

_A:' Yes.

Q: Now, why do you use the year 20302

‘A That is standard protocol for Highway improvement

projects. Like I said, to err on the worst side of the

residents or the worst case scenario, you would use the worst-

case -- the design year, which in most cases isn't the opening

year of the project, it's a design year, so it is what the

project is designed for, that traffic for that year, et

cetera, so that's what most, if not all highway -- federally

funded highway projects are done.

Q: And that area encompassed in that red circle is 19.7
'acres?
A: 19.7.

Q: Now, when you'got your paperwork, Mr. Wilson, did you get

the environmental assessment statement that was done in 2009%

A: Yes.

CTIC_03618
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Q:

A:

Bays

ﬁQ‘:

And is that one of the documents that you reviewed?
We reviewed those, yes.
Does that document -- and it applied to what, Carolina

Parkway Extension?

© Yes.

And does it include noise levels in it?

Yes.

Okay. And they're are done at various places?.
Yes.

Along this particular highway?

Yes.

All right, sir. BAnd did you review that document?
I did.

Did you find any noise decibel level in that

environmental assessment study that was 80 decibels?

A: No.

Q: Was the highest one you found?

A: 75,

Qs And where was the one that was 75?

A: ‘Abdut a mile south of the property we're looking at now.
Q: Okay. Did you find ones closer to the subject property?
A: We did find one just north of Peachtree.

Q: And what was that? -

A: They were 65. There was two on either side of the
?roposed roadway -- I'm sorry, one on either side, so two to

CTIC_03619
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total and they were both 65 decibels.-

Q: But, you found none that were 80?

A No.

Q: What are these pictures of? Can you identify these?

A Yes. This picture is showing the Jericho property, R358
recepﬁors and the loudest recepter that we identified in the

environmental impact statement, which was 75 decibels and

that's shown by green, the green dot, that came out of the

noise models that were prepared for that project. This.

:picture;is the two sites qut'north of Peachtree Road showing

slightly under 65 decibels, 64.7 and 64.9 and those are green

‘dots as well. You éan'also see the proposed alignment of the

base parkway and .our model receptors as well.

MR. MCCUTCHEON: We would move to introduce these, Your

Honor..

THE COURT: Any objection?

MR. SHELTON: Yes, Your Honor.

THE COURT: Let me look at them, please. All right.
Ladies and gentlemen, if you would go take a break for about
two minutes and then we'll resolve. this issﬁe outside your

presence. Leave your pads and your pens, please.

(REPORTER'S NOTEE Jury exits courtroom. The following takes

place outside the presence of the Jufy.)
THE COURT: Let's get the photographs marked by the Court

Reporter first so that they are in the record.

CTIC_03620
R.1446




10

11

.12

13

14

- 15

16
17

18

19

20

21

22

23

24

25

SCDOT V JERICHO - 2009-CP+26-11956 257
JOSHUA JOHN WILSON - DIRECT BY MCCUTCHEON

DEPARTMENT'S EXHIBIT NUMBERS FIVE AND SIX

MARKED FOR IDENTIFICATION.

THE COURT: Sir, I want you to look at what's been marked

for identification purposes as Department's Five and Six. I

-want you to look at those.

A: Okay.

THE COURT: First, tell me what they-are.

A: These are aerial photographs of our model -- Department's

Five is aerial photograph of, as is currently, with McCormick
Taylor's modeling receptors and monitor receptors, the

proposed roadway alignment and two locations in the FEIS noise

‘model with their respective predicted noise levels.

THE COURT: All .right. Now, do you know where these.

>photographs came from?

A: These photographs came from RGA geographical database.

THE COURT: From your company's geographical database?
A: BING maps, it's public information, sir.

THE COURT: All right, sir.

A All right.

THE COURT: . But that's where they were produced from?

'A: Correct.

THE COURT: All right, sir.

A: That's the data we utilized for the backdrop.

THE COURT: And approximately, as best you can tell me,

when were they produced?

CTIC_03621
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A:  The —---

THE COURT: Those photographs just were produced today?
A: Well, the platform -- these photographs, vyes, but the
actual data in the photographs some time ago.
" THE COURT: All right. The-data from somé time~ago but

the actual photograph, what it shows, you or someone on your

behalf produced and then today?

A: Yes.

THE. COURT: All right. Mr;‘Sheltpn, your objection now.

MR. SHELTON: It has-not been produced to the Landowner in
discovery.

THE COURT: Mr. McCutcheon, your response?

MR. MCCUTCHEON: My response is, Your Honor, that they

were reproduced from the documents that were in the

environmental assessment study in 2009. That's‘what he just
said -- that's what he reproduced from the file.

THE COURT: Weil, I appreciate that but they afe not
documents, they are not photogiaphs that were produced in
discovery. They may comeAfrom data that is in discovery, and,

certainly, you can ask him questions about that. But the

‘documents themselves were not -- the photos themselves were

not produced to opposing counsel prior to allow them to

examine them, prepare anything questions, prepare any
testimony of their witnesses regarding them; therefore, I will

not allow them into evidence. Thank you very much.
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MR. MCCUTCHEON: May.I make.one further statement for the
record? | | |
THE COURT: Yes, sir, pleése.

- MR. MCCUTCHEON: In our discovery, Your Honof; we refer
to all of the studies including the EIS étudy and we made
those studies and it says in our discovefy that they are in my
office and can be viewed and reviewed by the Landowner at
their request.

THE COURT: Ana you can certainly.ask him, your witness,
questions about those studies. The problem is, fhe

photographs that were just put in existence, came into

existence today, were never produced to opposing counsel to

aliow fhem to_pfepare either for cross examination or
questions for their witnesses. -All ;ight? So, Five and Six
will rémain fdrfidentification,.not.in evidencé. Thank you.

All right. Since we sent the Jury out, we'll téke a
short break for five minutes. You can take a break,‘sir, but
you may not talk with your attorney.
A: Okay.
(RECESS.)

**k***OFF THE RECORD***+%

(On the Record.)

THE COURT: Is the Landowner ready for the Jury to come
back in? : ' .

MR. SHELTON: Yes, sir.

CTIC_03623
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THE COURT: Very-good. Mr. McCutcheon?

MR. MCCUTCHEON: Yes, sir.

THE COURT: Very good. Ask the Jury to cone back in,
please.
(REPORTER'S NOTE: ~Jury enters courtroom.)

THE COURT: All right. Mr. McCutcheon, you méy continue,
sir. |

BY MR. MCCUTCHEON:

Q: Mr. Wilson, I want to make sure -- I've somehow lost my

. tréin»of thought and I apelogize for that. But I want to ﬁake

sure that I understand. I hired you to do a noise study,

correct?

A:  Correct.
1o: And you told me about the various documents that you used

to determine the noise levels on this piece of property; is
that correct? |

Af We use documents for reference. We created our own
independent anélysis.

Q: And what documents did you reference?

A: We referenced the FEIS, the environmental impaet
statement noise analysis and their corresponding noise models
and data.

Q: And you utilized that information, in turn, to
extrapolate or come up with the numbers that you used in this

particular case?

CTIC_03624
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A: Correct.
Q: And you projected those out to the year 2030.

A: Correct.

Q: Is that correct?
A: That's correct.
Q: Now, in the environmental assessment studies, do they

sometime have tablés they give a general number as-to what
each -- what a vehicle, what type of vehicle emits what kind
of decibel level?
A: Yes, for informational purposes in some cases.
Q: But that doesn't necessarily mean that that's what it is
on'this particular piece of property?’
A: No.

THE COURT: Go ahead.

MR. MCCUTCHEON: It's their study.

THE COURT: - I appreciate it. Mr. Bellamy, you can ask
those questions on cross examination. Thank you. Continue
on. Go ahead Mr. McCutcheon.

BY MR. MCCUTCHEON:

Q: And as I understand what‘you just told me, that those are
general information purposes only or can be. They've got a
long laundry list of stuff and it's got a semi-truck produces
so many decibels, a regular car produces so many. And one of
them on that sheet said 80ldecibels.

A: The ones I've seen range from the limits of human sound

' CTIC_ 03625
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or human hearing, which is around 40, 35/40 decibels and which
is like, you know, a recording studio, 50 decibels, for
instance a dishwasher, really recognizable everyday devices
that we would correlate those numbers to. That's the intent

of that.

10Q: All righﬁ. Now, but you -- what you actually did was you

went out and you physically measured and then projected what
those were in the year 2040.
A: Correét. They're hard numbers, yeah.
Q: And you did it pursuant to the Féderal Highway standards?
A:  Yes. |

And the State .standards?

Q
A: Correct.
Q

¢ And did you find any number in yéur projection that was

807

A: No.

Q: Did you find one that was 752

A: Not in our analysis, no.

Q: Okay. There was one in the other study done, correct?
A: ‘In the environmental impact statehent, yes.

Q: But in yours, the highest one, as I understand, was 64°?
A: Correct.

Q: And you found that 19.7 acres were impacted based on
project?

A: Correct.

CTIC_03626
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Q:  Please answer any questions opposing counsel may have.
THE COURT: Cross examination.

MR. SHELTON: Thank you, Your Honor.

CROSS EXAMINATION OF JOSHUA JOHN WILSON BY MR. SHELTON:
Q: Good afternoon, Mr. Wilson.
A: Good afternoon, sir.

Q: When did you take the readings on the subject property?

1A: July 1st of this year.

Q: Okay. So, you did not take them on December 15, 20097
A: No. |

Q; Qkay. As we sit here today, you cannot with any level of
professional reliable certainty tell this Jury what those
noise levels were on this tract on December 15, 20097

A: No.

Q: What.fype éf clieﬁt‘does your company tybically havehfor
these kind 6f studies?

A: We work for a variety of contractors, sfaté gOernments;
federal governménts, private developers, utility companies;
that's about it.

Q: When a state government or a federal government client
hires you, what is that typically for?

A: For engineering studies in the broadér picture-and those
associated environmental studies as well.

Q: Those énvironmental studies, are those the required .

documents you were talking about earlier that had to be done

CTIC_03627
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in conjunction with construction of the bridge like this?

A: Yes, sir.

Q: Would you take a look at this documeht,ﬂpleasé, and I
direct you to -- well, first, tell me what is the acronym at
the top right-hand corner of that document?

A: = SCDOT, South Carolina Department of Transportation.

Q: So, is that a document they either produced or hired to
have produced?

A: It appears so.

Q: If you'll tu;n to the next page, please, tell me what
that document is a part of.

A: The title page says Traffic Noise Technical Memorandum

for the FEIS.
Q: What is the FEIS?
A: Final Environmental Impact Statement.

Q: Is that one of those documents we were just diécussing

that have to be completed in order to ---

A: Environmental —- yes, Environmental Impact Statement.

Q: If you'll turn to the tabbed page, please. If-I am
sitting-——'if I am standing on the edge of thé pavement and a
diesel truck goes by me, what decibels should I anticipate
according'to that SCDOT document?

A: At fifty feet, it says 85 decibels.

Q: Now, when you did this work for the other DOTs around the
country -~ for DOT here, you use that SCDOT noise abatement
CTIC_03628
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policy; is that what it's called?

A: Yes.

Q: Going back to it one more time, just so it's clear to
everybody, and that word abatement, what does that mean?

A: Abatement 1is the physical abating of traffic noise. So,

in most cases, sound barriers or earth berms.

{Q: Okay.. So, we're just trying to stop the sound, the

noise, from emanating outside of the berm?

A Correct.

Q: And, in doing these studies, it is your goal to determine
when abatement should be considered?

A: Yes.'

Q: And recommended to your clients whether they should
consider abatement?

A: There islbasically a three-phased approach is that when
-- the first part is identifying those areas that warrant
consideration of abatement. And then the next part is looking
at feasibility and -cost effectiveness of that abatement.

Q; Okay. And when we talk about impacted'areas,‘is that

just the areas that would qualify for consideration of a sound

barrier?
A: Yes.
Q: So, what you're advising your client is whether they

should consider building a wall or a berm or whether the

property is not impacted it just means it doesn't meet the

' CTIC_03629
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threshold to even require consideration for that; is that

v

fair?
A: Do you mean in this case, sir, or ---
Q: Yeah, or when we're doing these studies for the DOTs to

try to help them determine whéther they have to puﬁ up sound
walls, there's thresholds I believe you discussed with Mr.
McCutcheon of 66 and - for an incréase of 15, those are just
thresholds. If the decibels. don't increase to those
thiesholds then the property isn't even considered for

abatement; 1is that correct?

LA Correct.

Q: So, that's the whole purpose of your entire analysis is
to determine that answer?

A Correct.

Q: Okay. Are you a licensed real estate appraiser in South

Carolina?

A: No, sir;

Q: Okay. So, you didn'f come here to determine the ptoperty
valﬁeé on this tract?

A: That's correct.

Q: And you didn't come here to determine whether this bridge

will change the property values on this tract?

A: That's correct.

Q: Now, you said a moment ago that the receptors were set at

150 to 400 feet. Do you remember in your deposition you told

CTIC_03630
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me they were 100 feet outside of the right-of-way?

A: Yeah. Without the models here, their range, the'closeét
one was about 100 feet.

Q: And did you talk to the Landowner prior to going‘out 400
feet into the tract?

A:  No, sir.

Q: And just so we're clear, we keep falking about this 358
number, that's really, for lack of a better word, that's a

fiction that a computer program creates, is it not? There's

only four actual monitors that were talking-about.

A: There was four actual monitors but they're 6nly good for
the determination of existing sound levels.

Q: Understand that. And.nohe of the 358 points that the
computer program plugged in-was,the saﬁe location as any of
the sound mohiﬁors, wouldn't it? - |

A: That's.éorrect.

Q: And you found that 65 out of that 358 points that the
coﬁputer program created met that threshold, they were
impacted, according to your analysis?

A: Yes.

Q: And that was roughly, although I know it's not exact, 200

feet in each direction along the bridge.

A: Right, with the more of an emphésis to the eastern side.
Q:. Okay. And if you got to the edge of that 200 feet, the

sound continues on, does it not, just not at a high enough

~

CTIC_03631
R.1457




10
11
12
13
‘14
15

16

17

18
<19
20
21
22
23
24

25

SCDOT V JERICHO - 2009-CP-26-11956 ' 268
JOSHUA JOHN WILSON - CROSS BY SHELTON

threshold to be impacted under the federal standards?

A: Correct.

Q: So, it's not as though you determined that the sound goes
out 200 feet then stops?

A: That's not -- yeah.

Q: Did you monitor -- did you predict all of those areas

outside that are not considered' impacted, too?

A: Yes.
Q: So, you know what those levels are in the future?
|A: . Yes.

Q:r  Was there any point in any of those 358 receptérs where
there was no increase at.all?

A: Let me look. It does appear that there was an increase}
minor increase, at every fecepto;.

Q: Sd, there's no place on this_en%iée 131-acre tract of
land where there's not gonna be noise added because of this._
bridge?

A: Correct.

Q: This is a study that hés been done by your éompany,

before this bridge got approved and qualified for abatement,

|as a hypothetical, what could be done to a structure like this |

to reduce the emanation of sound from.it?

A Well, this particular property, under the 2009 SCDOT

' policy and the current, the 2014'policy, would not qualify for

abatement consideration because it was not a permitted

CTIC_03632
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residential land use.

Q: I understand that.

A: Okay;

Q: That's why asked you to consider the hypothetical.

A: - Hypothetical, as being on a structure, the only option is

a sound barrier.

Q: -Okay. And what would that look like on a bridge of this

nature?
A: They are typically limited to on a structure because of
wind loading and -- to about 12 to 13 feet on a structure.

So, that be the maximum height you could have on a structure,
concrete or steel sound barrier;

Q: Or fiberglass, you said —--—-

A: - Fiberglass, yes.

Q: '‘Okay. And that wpuid essentially éhannel the sound up.

and away from the property instead of letting it come down on

it?
JA: Correct.
Q: If you give me just one moment. I'll get my document

back from you and I have no further questions.
THE COURT: Any redirect, Mr. McCutcheon?

MR. MCCUTCHEON: Yes, Your Honor.

-t REDIRECT EXAMINATION OF JOSHUA JOHN WILSON BY MR. MCCUTCHEON:

Q: Mr. Wilson, that last question was purely a hypothetical

because it wouldn't qualify in this particular case because of

CTIC_03633
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the fact that this property was not permitted?

A: Correct.
Q: And by permiting it, you mean want, sir?
A: In 2009, during the time of that policy was effective,

the term was planned, designed and programmed and that's how

we determine if a developable parcels was permitted for

|residential- land use. If it was permitted, meaning if there

was an issuance of a building permit prior to the date with a
signature on the environmental document, then we should treat
that as a residéntial area evén though there.may be no- homes
built. That has been since changed from the terms planned,
designed and brogrammed to permitted. - However, the theory is
the same and the direction on how to evaluate that is the
same. Now, you are to establish noise impact contours which
is essentiallyiwhat we did but it's not available for any
federal funding for noise abafement without the issuance of a
building permit. |
Q: .Thank you, sir.

THE COURT: All right, sir. You may step down. Your next
witness, Mr. McCutcheon.

MR. MCCUTCHEON: Yes, Your Honor. We would call Mr.
Corbin Haskell.

THE COURT: Please come around and be sworn. Meet the
Clerk right over here, sir.

HARRISON CORBIN HASKELL, HAVING BEEN

CTIC_03634
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DULY SWORN, TESTIFIED AS FOLLOWS:

DIRECT EXAMINATION OF HARRiSON CORBIN HASKELL  BY MR.

MCCUTCHEON :

Q: Good afternoon, Mr. Haskell.
CLERK: State your name for the Court, please.
MR. MCCUTCHEON: Oh, I'm sorry.
MR. HASKELL: Harrison Corbin Haskell.

How are you doing Mr. Haskell?

A: . I'm doing fine, a little hoarse, you'll have to excuse
me.
Q: . You are here at my request; is that correct?

:. "That's correct.
iQ: And did you perform a task or tasks in this case,; Mr.
Haskell? |

A: Yes, sir, I did.-

Q: And what exactly were the tasks that you were asked.to
perform?

A: We were asked to appraise the subject propefty as to the

date of condemnation, December the 15th, 2009, subject to the

Inew right-of-way.

Q: Now, Mr. Haskell, tell me a little bit about yourself.
Where are you from?

A: | I'm from Greenville, South Carolina. Excuse me. I
graduated from the Citadél in 1978, went to work for the

Robinson Company in 1981, received my MAI designation in 1999

CTIC_03635
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and subsequently the state certification.
Q: All right, .sir. And you are a real estate appraiser?

A: That's correct. I am a real estate appraiser and also

‘thave a brokerage license.

Q: A broker's license?

A Yes, sir.

Q: A broker's license is.what? You need some water, sir?
A No. TI've got some and I'm hoping this meant will help

some. .

Q: All right.

A: I ménage'the sales in the office.

Q: All right. And how long have you been doing appraisal
work, sir?

A: Excuse me. About twenty-five, thirty years.

Q: All right, sir. And ao you do both real estate ahd

commercial?
A: Primarily, commercial.
Q: However, do you do residential?

A | Incidentally.

Q: All right, sir. And this piece of property isb
residential? »

A: Well, I consider it a commercial tract of land.

Q: Why is that?

A: Because it would be eligible for -- the highest and best

use was for residential development.

CTIC_03636
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Q: And so, does that fit into your ---

MR. BELLAMY: Your Honor ---

THE COURT: Yes, sir, Mr. Bellamy?

MR. BELLAMY: That is not consistent wifh R-1 zoning.
That is not what this ---

THE COURT: All fight,vsir. Mr. Bellamy I appreciate
that and be glad for you to point that out in cross
examination. Continue, Mr. McCutcheon.

BY MR. MCCUTCHEON:

Q:  Mr. Haskell, you appraised this property, did you not, as

R-1 re§idential?

1A Yes, sir.

Q: And you did that on three occasions?
A: 'Yes, sir.
Q: - All right, sir. And had YOu done or have you done

dppraisals like this before?

A: Yes, sir, I have.
Q: How many times have you done appraisals on property
that's -- are designated R-1?

A: Hundreds of times.

Q:  All right, sir. Have you done this for the Highway

Department?

A: Yes, sir.

Q: - Have you doﬁe them for individual landowners?
A: Yes, sir.

CTIC_03637
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Q: Have you done them for individual landowners against the

DOT?

A Rarely.

Q: .. But you have?

A I have.

Q:- Most of the time you.do it for the.DOT?

A That's correct. |

Q And yoﬁ get paid to do that; is that correct?

A: That's correct.

Q: And to my understanding is what you do is you submit a
bid for properties from the DOT; is that correct?v

A: ~ That's correct.

Q: And sometimes they accept your bid and sométimes they
don't?. | |

A: That's right, it's a competitive bid process;

Q: . All right. And in this particular case, Mr. Haskell, yéu

were actually retained by me ---

A: That is correct.
Q: Were you not?
A: Yes, sir.

Q:  You didn't submit a bid to the DOT to appraise this piece
of property?

A: No, sir, I was contracted directly by you.

Q:  And as ‘a'result of that, you undertook to appraise the

property?

- CTIC_03638
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A: Yes, sir.

MR. MCCUTCHEON: Your Honor, I would offer Mr. Haskell as
an expert in the field of appraisél;

THE COURT: Do you wish to voir dire their Witnesé or
challenge his qualifications?# | .

MR. BELLAMY: -No objections, Your Honor.

THE COURT: He's qualified to give his opinion. You may
continue, Mr. McCutcheon.

BY MR. MCCUTCHEON:

Q: Now, when did I retain you, Mr. Haskell, to appraise this
piece of property?

A:  Well, initially, it was back in 2012.

Q: 20127
|1A: Yes, sir.
Q: And what did I ask you to do?
A: You asked me to appraise the property subject to the

proposed right-of—wéy?

Q: All right. And what documents did I providé té you, Mr.
Haskell? |

A: Highway plans of the project.

Q: Anything else?

A: Not that I recall at this time.

Q: All right. Was there any information that I did not
provide to you that you needed to in order to accomplish a

task ---

CTI'C_O3639
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A: No, sir.

Q: --- in this case? Now, once you got the highway plans,

[Mr. Haskell,rwhat is the first thing that you did?

A: I came down and inspected the property in order to
determine our highestﬁand best use and what ‘sales we would
research in-order to estimate the value of the property.
Q: And when did you inspect the property, sir.

A: It was in December 2012.

Q: _And what was the stafus of the construcfion on the

property at the time you inspected it?

A: The roadway was built up on the opposite side of the road

and there had been some engineering work on the tract. A

borrow pitthad been dug, just initial development had begun on

it.

Q: . I want to ask you, sir, did -- at the time of
condemnatlon in this case, whlch is December 15th of 2009, you

are required are you not to appralse the property as of that

date?

4A: That's correct.

Q: -All right, sir. And on that date there was no borrow
pit?

A: No, sir, and there was not.

Q: And in your first appraisal, you appraised the property

and there was no borrow pit or any other kind of put on it?

A: No, sir.

CTIC_03640
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MR. BELLAMY: Your Honor -—-—-

THE COURT: Mr. McCutcheon?

MR. BELLAMY: Can we approach the bench?

THE COURT: Yes, sir. |
(REPORTER'S NOTE: A bench conference was held off the record
in the presence of but out -of hearing of\the Jury.)

THE COURT: All right. Ladies and gentlemen, if there is
any mention by the witness as to the borrow pit it is
irrelevant to this case, it is not partAof this case and you
are not listen tovany testimony about it. Thank yoﬁ.

Continue on.

BY MR. MCCUTCHEON:

Q:  You did an appraisal, did you not, sir?
A: That's correct.
Q: And what steps do you take —- now, you've already told me

that you visited the tract?

A: Oh, we visited the.tract and did research in order to
establish what we felt was the highest ana best use of the
prdperty and then began to gather comparable information.
Q: And that highest and best use was R-1 reéidential?'
A: That's correct.

Q: And you appraised it on that basis?

A: . Yes, sir. |

Q: Now, how do you go'about doing or arriving at your

estimation of just compensation on the value of the particular

CTIC_03641
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land?

A: Well, we researched_sales in the area, came doWn to fhe
courthouse and talked to various realtors in the area in order
to seiect our sales. Our selection criteria, we attempted to

stay west of 544 and Dick Pond Road and felt like that was

|most indicative of the development activity in the subjeét

area. We were able to locate four sales west of 544. They
were -- all four were south of the Intiacoastal Waterway and.
those were thé_sales that we relied -on in order to establish
the market vélue,with the subject prior to the roadway
acquisition. |

Q: Now, Mr. Haskell, there are =--— we'ye heard testimony in
the courtroom about the various appraisal approaches that you
can take in arriving at value.

A: Yes, sir.

Q: Those being tﬁe -- could you tell me what those three
are? ‘

A:" That Qould be the cost approach, the sales comparison.
approach and the income approach.

Q:' And what is the sales comparisoﬁ approach?

A: The sales comparison approach would be the method of
using‘other sales we thought were similar to the subject in

making adjustments to those comparables in order to make them

\

similar.

Q: And the cost approach?

CTIC_03642
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A: Cost approach would be a cost analysis, which is really
not applicable in a tract of vacant land.

Q: And that was the same thing -- did you do it the same Way
that Mr. Jayroe did?

A: That's correct.

Q: All right. And the other one would be the income

approach?

| A: That's right and this wasn't applicable. It wasn't an

income producing property and didn't feel like it would be
beought or sold based on any income>potential a£ that time.

Q: All right. And how do you go about establishing your
comparable”sales? V

A: We tried to find sales that were similar in utility as
thé subject. Basically, it wés somewhere in theAmarket for a
31—acre'tract of land. If they were in-the market, what other
tracts would they look at in that market, what would they --

if you were a realtor and you were going to show somebody a

tract of land, what other tracts of land would you possibly

show him in addition to the subject.
Q: And on occasions do you sometime, once you determine what
those comparable sales are, do you have to make certain

adjustments to the comparables ---

A: Yes, you do.
Q: -You need to let me finish.
A: Yes, sir.

CTIC_03643
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Q: And what are those adjustments?

A: Oh, we made adjustments for the time of the sale..

.o

What are they generally?
Ac: Oh, market conditions, location, size, topography, shape
and, in this case, wetlands issues.

Q: Were there any wetlands on this property?

A: Yes, sir.
Q: . How many acres of wetlands?
A: Let's see. We did it based on a percentage. We .

estimated it -- we estimated the subject had fourteen peréent
was in wetlands.

Q: And fourteen percent would be how many acres out of
131.4?

A: TQenty, roughly.

Q: Apprbximately, twenty acres?

A: Yes, sir.

Q: All right. ~And you have indicated to us, Mr. Haskell,
that you selected four comparable sales; is that correct?

A: That's correct.

Q: And it's kihd of hard to see, -but I would like for you to
come doWn and show the Jury on this document where the
comparable sales are. 'Now, you need to talk to that box right
there.

A: Okay. These are the four sales that we used. These two

sales here both are located on Enterprise Road. This is the

CTIC_03644
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subject property. Intracoastal Waterway. These sales, 1 and
4 are located each with frontage on the river directly across
from the subject. Sale 2 was on ButlerARoad, which was off of
the Waterway. BAnd Sale 3 was located to the furtherance way

down on St. Peter's Church Road, right down in this area.

1Q: How many of those were on the Waterway?

A: We had to. Those properties on Enterprise were on the
Waterway, and felt like they were the best :.indicators to value
since they were directly across from the subject.

Qs All right. Now, show me again where the subject property
is.

A: Oh, the subject property is right here, with -- this
shows the'proposed roadway comipg across and then we have

these two sales on Enterprise, this one down on Butler and

|this one down on St. Peter's Church Road down here.

Q: All right, sir. And which of those two, if you did, you

consider to be -- now you got me ---

A: The two that were most comparable would be 1 aod 4
because they were relocated basically on the river in the same
neighborhood. Both of them, Sale 1 had 52 acres, it was
smaller than the subject, and Sale 4 had 79 which was also
smaller but more similar in size.

Q: Now, once you determine your comparable sales, Mr.

| Haskell, what is the next step that you undertake?

A: Oh, we adjusted the sales for several issues. The first

CTIC_03645
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would be ~--

Q: - Let's take them one at the time.

A:  Okay.

Q: This column tight here is the subject property?

A: Yes, sir. This is the subject property. It shows 131.4
acres of the zoning R-1 at fourteen percent in wetlands, which
was estimated, all ﬁtilities and whether it had Intracoastal
frontage. Aﬁd on this we have -- the subject did -- excuse me
-- and then 1 and 4 also did and these two didn't. So, we are
basically setting up a'graph:so Qe can tell what is similar
and what is different.

Q: All right. The first comparable that you used, at the

top it says, it's Number 1, fee simple -- we've heard that

| talked about -- a arm's-length property fight and then it's

got financing. Whét do you mean when you say market?

A: Oh, it means that it was sold at the market. There ﬁas
no finaﬁcing ad&antagé_that may have been associated with the
property such as ownef'financing, if someone owner financed it
at;a below market rate, that would have affected the value of
the_sale;

Q: It also says arm’s-length and I think that's pretty
explanatory.  That means you and I dealing without any —-
you're not the son, you're not -- that kind of thing.

A: Willing buyer, willing seller.

Q: In the end it has the sale price which is $4,200,000, is

- CTIC_03646
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that correct?
A: That's correct.

Q: Enterprise Road, you have told us where that is, right

'here?

A: Yes, sir.

Q: ~"Right here. And it's. also on the Intracoastal Waterway?
A: Yes, sir, on the Waterway.

Q: All right. "And then you come -up with -- you have the

size, which is 52.835 acres; is that correct?

Ar That's correct.
'Q: The shape is regular?
A: Yes, sir.

Q: Level to gently sloping?

A: .Most properties are in this area.

Q: Is that similar to the subject?

A: Yes, sir.

Q: You've got CFA on there, what does that mean?.

A: That. is a general rural ---

Qﬁ You appraised it is R-1?

A: Yes, sir.

Q: -Agriculture -- R-1, rgsidential.

A: Yeés, sir. Yeah, CFA could be rezoned, it's all one

variable. There's really no advantage or disadvantage to ---
Q: So, basically, they are the same.

All right. And then you put down here percentage of

CTIC_03647
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wetlands and ydu have five percent?

A: Yes, sir.

Q: All right. Wﬁat did you -- what does that five percent
do? o

A: Well, I compare the five pe;cent of wetlands on Sale 1 to
the fourteen percentlof the éubject only having five percent
would be considered to be superior.

Q: Utilities, it had all the utilities; is that correct?

A: Yes, Sir. '

Q: Just like the subjéct?

A:. Yes, sir.

9: Aﬁd it had Intracbastal frontage, right?v

A: That's correct.

Q: And then you undertake -— the next line says that you
make certain adjustments?

A: ThatfsACérrect.

Q: - All right. And so -- and I‘think I understand but what'
does it mean'when you have a minus percentage?

A: :Oh, the minus percent on the subject would imply that it
was suberior, so you would adjust it down to the subject. All
of these are adjustéd to the subject. So, in this case, we
talked -about previously on éize, we talked about a smaller
tract of land'selling for a higher price per acre than a
larger tract of land because you would have more people that

are able to éfford it. You would have more competition, which

' CTIC_03648
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would drive the price up.

Q: All right. So, you did it ---

A: So, we've adjusted this one down for size 52 acres versus

Q: All right. And then for -~-

A:  Percentage ---
Q: Percentage of wetlands?
A: .. We adjusted it down ten percent sense this was superior

and only had five percent and we had fourteen percent, so
somebody ‘would pay less for this that they would for a higher
percent. We had to negative adjustments on that, no

adjustment for utilities or Intracoastal frontage. So, we

‘tonly had two adjustments on this one minus twenty-five percent

and then came up with an adjusted sales price $66,303 per

acre.
Q: All right. Now, what about -- rather than going through
each one of thése numbers, what adjustments -- first of all,

where is Number 2 located? If you could, show us one more
time.

A: Number 2 is located right here which is off Qf‘—— which
is off of the Waterway, so we don't think it's as good. We
adjusted it up twenty percent for loéatioﬁ. It is ——-

Q: Meaning that‘the subject 1s superior?

A: It meaning -- yeah, that's right, so we adjusted.this up

since it's not as good as the subject. The size, this is ‘a

CTIC_03649
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larger piece of land, so it would sell for less per acre so we
adjusted it up there. Percentage of ‘wetlands, it had a higher
percentage of wetlands so it was inferior and we adjusted that
up.  Utilities ---

Q: Actually, you've got a totle of ninety percent, so really'
that's not a comparable.

A: No, it was in the neighborhood. Like I say, we tried to
stay west of this. corridor right here, you can see how much
more intensive development is .as. we go up over toward 501 to
544, so basically was tried to stay basically on this~side.of
544. There wasn't a whole lot to choose from.

Q: All right. ©Now, let's skip to Number 4. And correct me,
you know -- once again, I want to make sure I undersfand. 1
and 4 are the two thatvyou feel to be closest to the subject?
A: That'slcorrect.

Q:-- And did you put more weigﬁf on those two :than you did on
the two in the middle? |

A: Yes, sir.

Q: And in regards to this one, you have a minus ten percent

which means that the subject is superior?

A: It means the subject is larger. This is a smaller sale,

so higher price break or adjusted that down. It did have a
higher percentage of wetlands, so we adjusted it dp.
Basically, adjustments netted out $32,963 per acre.

Q: And what do you do next? Down here it said you have a

CTIC_03650
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low of 327

A: That's correct, whichvwas Sale 4.

Q: You have a high of ---

A: 66, which was Sale 1. So, the lowest and highest sale,
which also had the least amount of adjustments, where the two
located right across the river. |

Q: Ané then you have a mean and then you have a median?

A: You know, a mean average, which is this the average of
the four and the median which would be ---

Q: - Based on that, Mr. Haskell, how do you determine what a -~
- what per acre value you place on the property? -

A: Well, it becomes my opinion.

1Q: All right.

‘A: It is my opinion that a reasonable price of a willing

buyer, willing.seller, would be $40,000 per écre based on the
sales, the highest sale, the low sale with these two basically
offering some type of éupport for the éctivity in the area.

Q: Okay. |

A: The lack of sales iq the area also tells you something,
not a whole lot of activity, a whole lot of property selling.
Q: ~Have a seat back up there for just é second. And based
on your opinion and findings of $40,000 an acre, what was the
beforé value that you arrived at for the entife tract?

A: $5,256,000.

Q: . 5,256,0007

CTIC_03651
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A: VThat's correct.

Q: And that would've been your opinioﬁ as to the value of
the entire tract as of December 15, 2009.

A: That's right. Without a proposed road, just as it sat.
Q: Now, what -- the ﬁext step, you also have to -- and I
know this sounds kind of funky but you also have to determihe
as of that same date the after value? " |
A: That's correct.

Q: That's correct. So, in othér words you've got to
determine both of them as of that one parficular‘daY?,

A: Yes, sir.

Q: Is that correct?

A: Yes, sir.

Q: Now, how do you go about doing. that, Mr.,Haskell?

A: Looked at the plans and of where.the roadway would be

situated on the property, the elevation of the bridge and how

‘it may ‘have an effect on the site. 1In other words, what would

be the highest and best use of the property after the bridge

was actually in place.

Q:  All right. And the highest and best use in your opinion

|was the same?

dA: It remains the same, yes, sir.

Q R1, residential?
A: That's correct.
Q

Now, the -- what is the definition, Mr. Haskell, of just

CTIC_03652
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compensation to a landowner in a condemnation case?

A: It would be the value, diminution in value resulting from
the road project or the acquisition.

Q: All right. And then, stated another way would it mean
the difference in the value before as opposed to thé
difference after ---

A: Yes, sir.

Q: -—- taking into consideratioﬁ any damages to the
remainder or benefits to the remainder?

A: That's correct.

Q: Now, when you did your initial appraisal, Mr. Haskell,
did you consider benefits 6r damages?

A: I did.

Q: All right. And what, in your opinioﬁ, did you find?

A: Initially, we didn't consider -- find any benefits ér any
damages at that time.

Q: Okay, and why? .

|.A: We did not have any information concerning noise other

than speculation. We couldn't find any evidence that noise

was an issue on project.

Q: Since -- that has changed since then, has it not?

A: Yes, sir.

Q: Will talk about that in a minute; is that correct?

A: That's cbrrect.

Q: And at the time, you were not furnished with a noise
CTIC_03653
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study?

A: That is correct.

Q: But at some point in time, did I send you a noise study?
A: Yes; sir.

Q: ° And did you utilize that noise study in preparing and

amended appréisal?

A: Yes, sir.

Q:  Did you use the samelcomparable sales in the amended
appraisal that you‘did in the original appraisal?-

A: I uséd'the same sales in the before situation and the
séme sales in the{after situatibﬁ the exception of the 19.7
acres which were found to be within the high decibel area.

Q: Why did you say it that way?

A; The report indicated that 19.7 acres or affected as far
as the noise levels, so we felt like that piece of préperty,
the 19.7 acres had a different highest and best use. We did
not feel like it had the same development potential that.the
remainder bf the land did.

Q: Okay. What -- did you use the same comps or'did you use
diffeient comps? |

A: Oh, we used different comps. We felt like after thé
acquisition, with the noise ievei,_it would probably have a
highest and best use of some type of recreational use. So, we
researched sales, recreational land, basically land that’

didn't have -- development a potential, one of them had an

' ' CTIC_03654
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easement on it and that was about twenty—fivé percent of‘the
value. We were $40,000 per acre on the unaffected land and
reduced the 19.7 acres to $10,000 per acre because of its loss
of developmenF potential. We still felt like it had some use,
it was green space, playground, whatever, a stbrage érea on
site.

Q: Whatvnumber did you arrive at -- and I wanf to make --
before you go there, let's simply go to the end one. Let's go
to the last one. That's eleven, isn't that correct?

Ag' Yes, sir.

Q: Where youlcalqulated the numbers based on the information
that you've just told us about; is that correct?

A: That's correcﬁ.

Q: Now,bthe'highest and best use, these numbers in this

appraisal was done very recently; is that correct?

Az That's right. It was updated in October.

Q: All right. And it was done, it was done as a result of
the information you got the noise study?
A: That's correct.

Q: And then where it says there were 19.7 acres impacted?

‘1Az That's correct.

Q: All right. And how did you arrive at your numbers in
regards to that? |
A:- We took the initial size of the property, which was 131.4

acres, and we deducted two numbers from that. We deducted the

CTIC_03655
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19.7 acres out which is the area we felt was affected by the
noise and we also took out the acquisition area. So, we ended

up with-a net area, which we feel was unaffected of 101.52

lacres, used the same $40,000 per-acre number which we used in

|the before. We damaged the 19.7, we damaged it by seventy-

five percent, which is 197,000. The acquisition area is left
out} so it's basically a zero value and this gives us a value
of the site after the acquisition, .including damages of
$4,258,000, before --- |
Q: Now, explain to.us what theée numbers are now at the
bottom of the sheet. |
A: These numbers represent the before value of the éntire
tréét $40,000 per acre assuming that the road is not there or
pianned based on these comparable sales. Then wé take out --
we netvout the damaged area of the acquisition area and come
up with‘101.52 net unaffected area -- acreage, daﬁaged acres
and.édd these up and this gives us an after value. _The
différence between the before value in the after value gives a
number of just compensafion of $998,000. |
Q: All right, sir. And based on your opinion, sir, as a
real estate appraiser, this in your opinion is the number that
is due to the Landowner by way of just compensation?
A: That's correct.

MR. MCCUTCHEON: Bear with me jﬁst one moment, Your

Honor.

CTIC_03656
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THE COURT: Yes, sir.
Q: I have no further questions. TWould you answer any
questions the Landowner may have?
A: Yes, sir.
THE COURT: All right. 'Cross examination, gentlemen.
MR. BELLAMY: . Thank you, he Your Honor.

CROSS EXAMINATION OF HARRISON CORBIN HASKELL BY MR. BELLAMY:

Q: Good afternoon, Mr. Haskell.

‘A Mr. Bellamy, good afternoon.

Q: Mr. Haskell and I had the privilege, a year or so ago, of

1dealing with brown storks in a-condemnation case.

A: Although on the same side at that time.

Q: Let me ask you, you are familiar with Section 28-2370
which fixes the date of the take under the South Carolina
Code? | -

A:  Yes, sir..

Q: All'right, sir. And the code provides that that date,
that's when the condemnation notice is filed downstairs, 
determines just compensation either for the before value and

the after value?

A: Yes, sir. |

Q: We don't dispute that, do we?

A: No, sir.

0: And you are also familiar with the provisions of 28-270

of our code that requires that before the DOT can start a

CTIC_03657
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condemnation action, they shall cause the property to be
appraised to determine the amount that would constitute juét
compensation for it's taking and shall make the appraisal

available to the Landowner. You weren't involved with that

| process, were you, sir?

A: No, sir.

Q: . All right, sir. And you don't even know whether the
Landowner got a copy of the appraisal, do you, sir?

A: | No, sir. My client was Mr. McCutcheon.

Q: All right, sir:. But yoﬁ do know that the DOT told the
Landowner that compensation was zero;~you know that?

A: 'I'm aware that there was a previous appraisal done by

someone else.

Q: All right. You understood my question?
A: Uh-huh, yes, sir.
Q: That they told the Landowner, we owe you zero; are you

aware of that?
A: Yes, sir.
Q: ‘All rigﬁt, sir. Now; you get involved by -- hired by Mr.
McCutcheon?

A: Yes, sir.

Q: Mr. Ratchford preceded you?

Ar I believe that's correct.
Q: He's not here today?
A: No, sir.

CTIC_03658
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Q: Now, Mr. McCutcheon hired you to do an appraisal that
should've been given to the Landowner on December 15; 20009.
You kind of came in late but you were trying to dolyour job, .
wefen't you?

A: 2012.

Q: Yes, sir. So, three years later you come on the scene
and. you dé an appraisal that basically says that you looked at

it, you evaluated it, use the cops that you told Mr.

‘|McCutcheon about. And you came up with just compensation at

$407,000; am I right on that?
A: That'!s correct.

Q: And that would be $40,000 an acre for 10.1 acres, -

correct?
A: That's right, the acquisition area.-
1Q: And not one dime did you assess as daﬁages ﬁo the.
remainder?
A: No, sir.

Q: All right, sir. That appraisal was given to the
Landowner; you knew that, didn't you?

A: That's correct.

Q: All right. Aﬁd in that appraisal, you used a sale over
on Enterprise Road, which both you and Mr. Jayroe used?

A:. That's correct.

Q: And that was the piece-that sold for $79,00b and change

in the before?

CTIC_03659
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A: That's correct.

Q: Now, after that, I took YOur deposition to determine how
you arrived at your number of $407,000, you recall that, don't
you?

A: Yes, sir.

Q: Excuse me.‘ And you told me in your deposition‘that you

had determined, if you came to trial, that you would not

‘|assess.any damages to the remainder of the property. You told

me that under oath, didn't you?

A: That's correct.

Q: Then you told me thaﬁ you didn't look.at the
environmental impact statement. |

A: That's correct.

Q: And then you told me -that you didn't consider the
severance of this tract by the bridge into two tracts as not
constituting any damages?

A: I don't feel that it is. I still don't feel that it is.
Q: All right, sir. But that's what you told me? ‘
A: That's correct.

Q: All right, sir. Okay. Now, you aléo told me that the
height of the bridge didn't have any concern for you, did you
not? |

A: I believe that was correct.

Q: All ‘right, sir. Okay. I'll read it back to you. And

you told me told me that the light emanating from the bridge
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didn't have any effect as you felt.

A: ‘No, sir, I don't.

Q: All right, sir. And you told me, listen to this, that
noise wasn't going to have any effect on this tract of land,
didn't you?

A: That's correct.

Q: You didn't look at the environmentél impact statement,
where that information was available to you if you wanted it,
did you? A

A: It is but I don't<réally.—— no, I didn't look at it.

Q: All right, sif.» And when I asked you what the speed
limit on the road was, did you know how many lanes it was?

You told me it was for when it was really. six, didn't you?

| Didn't you?

A: I believe that's correct.
Q: All right, sir.  Okay.
Now, you'didn't ask anybcedy when you got hired at the DOT

to give you any assistance, did you? You did this appraisal

{on your own?

A: That's correct.

Q: All right, si:. And they did not offer any assistance to
you, did they?

A: Nb, sir, didn't ask for it.

Q: Now, well, then you got to this appraisél and you're at

the 407 and as Mrp McCutcheon talk to you, you were hired by

: CTIC_03661
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the law your for the DOT and not the DOT?

A: That's correct.

Q: All right, sir. Did he tell you that he was concerned
that the DOT had not dealt with the noise and he needed a

noise expert? Did he tell you that?

A: Is that a question? . ~

Q: . Yes, sir.

A: I'm éorry.‘ Repeat that.

Q:  Did he teil you that the ﬁOT'—— let me see if I can

rephrase it. Did he tell'you that the DOT didn't tell him to
hire a noise expert? | |

A: Not my area.

Q:  Okay. But you did in fact get tﬁé report from Mr.
Wilson, did you not?

A: I did.

Q: And as a result of getting the report from Mr. Wilsbn,
you changed'your mind and said, ‘now, there is some noise -
damages to this tract of land; correct?

A: That's correct, baséd on his study.

Q: Yes, sir. And I notice when I read it, it wasn't
anything you did, it was éomething that Mr. McCutcheon sent
you and ask you to consider it. ”Isn't it your job as the
appraiser to assemble the before and after value and assess
the damages?

A Yes, sir.

CTIC_03662
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Q: So, when you got it, did you go out and calculate how Mr.
Wilson got 19.75 acres from a bridge -- do you knoQ how long
it expands across? |

A: No; sir, I relied on his expertise.

Q: You relied on what he did?-

A: That;s_corfect.

Q: . No independent investigation on your part, period?

A: Yeah, I'm not qualified.

Q£ All right, si?. Then, what you did, as I understand,

when you got the sound study, the only thing you did was amend

your report to reflect the damages on 19.75_acres.‘

of

That is correct.
-Now, what you did, as I understand it, you had your price

$40,000 an acre in the before and you damaged the 19-and-a-

fraction acres down to $10,000; am I right on that?

A:

Q:

Yes, sir.

That would be -- I'm no mathematician -~ that would be

seventy-five percent damages, wouldn't it?

A: That's correct, based on the change in highest and best
use.

Q: And when.you looked at the report for Mr. Wilson, it
basically said -- how far out from the roéd, from the right-

of-way of the road, did the report go for the 61 acres, the

|109.

A:

75 acres were talking about? Was it 100 feet or 200 feet?

I'm not sure how far it is.

CTIC_03663
R.1489 :




10,

11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

SCDOT V JERICHO - 2009-CP-26-11956 300
HARRISON CORBIN HASKELL - CROSS BY BELLAMY

Q: Well, isn't that important?
A: - No, sir. I mean, the area is either affected or it's
not.

Q: Well, if you go out 200 feet and fhe decibel level, he
said is 61 decibels, which for the pufpose of noise, not
building a barricade but for just noise on this prQberty, when
you go to 201 feet, do the decibel levels drop from 61 to 60?

A: It drops below the threshold. I'm not sure exactly what

it drops to.

Q: . But that's not yoﬁr field of expértise?

A: No, sir. ‘ _ | _

Q: All you did was say 19.75 and you’don't know why-he said
19.75 acres, do‘you?

A: Well, those were the areas within the monitors that
exceeded the --- |

Q: But you don't how it got there and you didn't ask him to
prove to you that therevwéren't more?

A: Right. I had the study. I assumed -- he's an expert in
what he's doing I'm not going to second-guess him. '

Q: I-understand, Mr. Haskell. And then, in effect, you said
you didn't give any effect to 35,000'¢ars a day according to
the DOT expert coming across a bridge?

A: - Well, that's included in the noise.

Q: All right, sir. Well, there isn't any quéstion that on

December 9 -- December 9 in '09 -- Decembér 15, '09, this was

CTIC_03664
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131-acre tract in tact, was it not?

‘A:. That's correct.

Q: All right, sir. And on the séme day, the Landowner, this
lender, these mom and pops that lent this money on this piece,
woke up and found out that there was going to be a bridge
seventy feet up in the air, six lanes of traffic doing sixty
miles an hour. TIs it kind of like -- did you hear Mr.
Powell's deal about the sawmill next to your house when you
wpke up one morning? '

A:x I don't really see it that way but ---

Q: All right, sir. I understand. And let me ask you this,
you didn't consider the circuity of travel, did you?

A: I don't understand the ---

Q: I asked in your deposition, :you said that you didn't feel
fhat was an issue.

A: I don;t think it is an issue.

Q: All right, sir. And then did Y6u meet with Mr. Wilson

after you got in his report?

A: No, sir.

Q: Did you call them on the phone?

A: No, sir.

Q: Did you email you?

A: No, sir. I relied on him as an expert.

Q: All right, sir.

A: Same as I would an.engineer or whoever drew the plans.

CTIC_03665
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Q: Were you familiar with the credibility of his company?

A: No, sir.

4
Q: All right, sir. So what we have is your opinion that
this tract . of land on December 9 -- December 15th of 2009,

that if you gave the Landowner $998,000 you would have justly
compensated him?

A: Yes, sir, I do.

|Q: . The bridge ain't gonna go away, is it, sir?

No, sir.

A:
Q: And -it'1l be thefe tomorrow, the next day and ---
A: Well, hopefully. |
Q:  All right, sir. If you'll give me just a minute, I thiﬁk
I;m about done. |

THE COURT: Yes, sir.
Q: On your comps that you used, you; you and Mr.'Jayroe used

that Enterprise comp, did you not?

A: That's correct.

Q: And I'm looking to see your adjustment.chart on that.

And you came up with $79,493. When you did your time
adjustmeﬁts to iﬁ,’your number actually got above $80,000 an
acre, didn't you, sir?

A: ’That's correct.

Q: All right, sir. Your number in the before is $40,000 an
acre and Mr. Jayroe's number is 70,000. ~In fact, your

adjustment on the Enterprise tract géve a higher value to Mr.

CTIC_03666
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Jayroe.

A: I believe it did.

Q: - All right,'sir. And Mr. Jayroé used -- all his comps
were on the Intercoastal Waterway. Only two of youré were,
weren't they?

A: That's right, I didn't feel like it was appropriate to
go between 544 and 501 in a highly déveloped area. I really
didn't see how those are compérable to our neighborhood. I
think our realtor, like if someone was coming in looking for
100 acres, thatfs.a totally different market. You're talking
you know under $100,000 an acre down in our area and you're
going to drive him up and showed him 10, $15,00Q,OOO

properties. I just didn't think that was appropriate.

Yok You didn't think that was appropriate —---

A: No, sir.

vQ: And as a result, you only used to comps on the Wéterway

as opposed to six that Mr. Jayroe had. -
A: But four in the neighborhood as opposed to just one.
Q: Yes, sir. And I think that's all I have. Thank you very
much. |
MR. MCCUTCHEON: I just have a couple of questions.
THE COURT: Yes, sir.

REDIRECT EXAMINATION OF HARRISON CORBIN HASKALL BY MR.

MCCUTCHEON:

Q: Mr. Haskell, is it unusual for lawyers in condemnation

_ CTIC_03667
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cases to how your services?
A: - No, sir.
Q: Is there anything clandestine about that?
A: No, sir. |
Q: All right, sir. Excuse me just one minﬁte, Judge.

THE COURT: All right; sir.
Q: And oneiothér qqestion, sir. 1Is it your understanding
thaf in a highway condemnation case, circuity of travel is not
an element of damage?
A: - Yes, sir.
Q: Thank you. I have nothing further, Your Honor.

‘THE COURTQ All right,'sir, you may step down.

THE COURT: All right,‘Mr. McCutcheon, any further
witnesses on behalf of the Department?

MR. MCCUTCHEON: No, sir.

THE COURT: And Mr. Bellamy and Mr. Shelton, any reply
testimony?

MR. BELLAMY: ©No thank you, Your Honor.

MR. SHELTON: ©No thank you Your Honor.

BY THE COURT:

THE COURT: All right, sir. All right. Ladies and
gentlemen,  that is the testimony and evidence that you will
receive this case to make your decision. Obviously, that does

not end this case. Where we are now is that will have the

. CTIC_03668
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closing arguments of the attorneys, the charge on the law, the
law that you must use to‘apply to the facts and evidence you

find to be true in this case and then, based upon those two

‘lthings, the facts and the evidence you find to be tfue and the

law as 1 give to you, you will arrive at the just-compensation
to be paid to the Landowner in this particular case. Now, as
youfmight expect, that will take a little bit bf time to
accomplish, so we're not gonna do that tonight because once I
give theé case to you and we start that process, it's yours
until you reach a determination, so we're not going to keep
you here all night to do that. So, I'm going to send you
home. There_are some of the matters of law that ﬁe have to
talk about with the'attOrneys any way and you'de be sitting in
fhe'jury room waiting on that anyway. So, we'll cover that so
we'll be ready tb go with the closing arguments and charge on
the law in the morning.

_All'right. So, I would like for y'all to be back
tomorrow morning at 9 o'clock. The Clerk's officé, again,
will have something for you in the jury room. It'll be.
different than what you had today. *I think you might like‘it.
But again, you know, if you're late I expect that this one
probably will be all gone by the time you gét here. So,
anyway, if y'all will assemble downstairs when the Bailiff
tells you to assemble. Remémber, don't talk abouf the case,

don't allow anybody to talk to you about it. You are not

CTIC_03669
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researchers, you're not investigators. You decide the case

solely and completely on the facts and evidence you hear in
the courtroom énd from no other source.

Leave your pads and pens.and I see you back tomorrow

: morning.' Thank you very much.

(REPORTER'S NOTE: Jury exits’courtfoom énd‘is excused for the
day. The following takes place outside the presence of the
Jury.) | | .

THE COURT: Allvright. I'm not talking about the charge
buf are fhereiény matters of law of any kind from the Land?

MR. .:BELLAMY: - None, Your Honor.

' THE COURT: From the Department? |

MR. MCCUTCHEON: No, sir, Your Honor. I would‘just like
to ask that bofh Mr. Wilson and Mr. Haskell be excused as
witnesses. |

THE COURT: Any objection to that gentleman?

MR. BELLAMY: No, Your Honor.

THE COURT: All right, gentlémen,.you are released from
your subpoena's to go back to your regular activities. Thank
you. ‘

All right. So, let's talk, first, -about the viewing of
the property. Now, Mr. Bellamy and Mr. Shelton, y'all .ask
about‘a boat ride, correct?

MR. SHELTON: We did ask.

THE COURT: Y'all know it's going down to 26 or 25

CTIC_03670
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tonight, righf? .

'MR. SHELTON: We were just talking .about that.

THE COURT:. And if we stick these juroré on.a boat, they
gonna catch pneumonia and they gonna all sue the County.'

MR. BELLAMY: That's not ---

THE COURT: Well,,we'rewnot gonna do that. Ali right.
My qﬁestion to you though -is, éoing out there, having the
jurors go out to the property -- all right. So, if they gd
out there, is the property accessible so that there is some
way, even if it's a dirt road, or some way to get to the --
view the property on the waterway side?

MR. SHELTON: No, Your Honor. That's why we were ‘asking
about the boat.

THE COURT: How about from the other sideé

‘MR. SHELTON: Yeah, on Peachtree Road there is a drive,
is just north of where the construction is‘takihg place. If
they stop there, they could get out --- |

THE COURT: And look across the waterway to the property

MR. SHELTON: No. 1In order to do that, they would have
to walk and it's undeveloped, it's wooded. I-‘have ruined a
pair of shoes out there.

THE COURT: So, they can't do that. All right. So,
there's no way for them to get to the Waterway and look at the

property?

CTIC_03671
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MR. SHELTON: No, Your Honor.

THE COURT: All right.

MR. SHELTON: I mean, they could if they were in a four-
wheel-drive vehicle.

THE COURT: Okay.

MR. SHELTON: And'there's -- it's wide enough that you
could'get down there but not in one of the Sheriff vans, I'm
afraid.

| THE COURT: Aﬁd so there's no way into the DOT access
where the bridgeiis going to.be built for them to go down some
uhpavéd road to look at it?.

MR.. SHELTON: - That'constrﬁction area is. less easily

|traversable than the rest of the tract right now.

THE COURT: Okay. All right. So, what can they see?

MR. SHELTON:. They will be able to-see, if they're not
gonné go by boat, they'll be able to see a vacant tract of
land and tﬁat north drive.

THE COURT: Okay.

MR. SHELTON: Then, they'll be able to drive Peachtree
down beyond where the construction is currently taking place
and see heavily wooded tract of land where there is a church
where they could turn around down there but that's it.A

THE COURT: All right. Do you want them to do that?

MR. SHELTON: -Yes, four»Hono?.-

THE COURT: Any objection to that, Mr. McCutcheon?

v CTIC_03672
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MR. MCCUTCHEON: No, sir.

THE COURT: All right. So, gentlemen, do you want them
to do that before we do the closing arguments and the charge
on the law on or after the closing arguments and the charge?

MR. MCCUTCHEON: Before; Your Honor.

'MR. BELLAMY: I agree with Jack.

:THE COURT: All right. Do it before?

MR. MCCUTCHEON: You agree with me?

MR. BELLAMY: 'Yeah..

& MR. SHELTON: And that one was on the record.

MR. MCCUTCHEON: Get that on the record. -

THE COURT: 1I'm sure Dixie did. All right. When they
get here and they're assembled here and they eat up.all the
doughnuts from the Trestle, then we'll have the Sheriff's
office transport them out to that area. Now, how is the
Sheriff's office gonna'knéwvwhere to'go?

MR.  -MCCUTCHEON: We can agree on that, Your Honor.

MR. SHELTON: We typically just. coordinat it with the
Sheriff. '

THE COURT: Ail right. So; Madame Clerk, who do we need

to communicate with? Wade, can you communicate with them

about we're going to need, you know, a couple of vans.

DEPUTY: 1I'll be glad to check with my supervisor.
THE COURT: Why don't you -- if you need to, call them

and do that. Why don't you do it right now and tell them
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we're goihg to the edge transport the Jury to the site. If he

needs to come oh in, he can come on in.

All right. While they are doing that then, let's talk
about the charge.e What I ﬁave put together and y'all can tell
me what you'd like to add or delete or change in some way. I
told you I would tell them something about note taking. And
basically, whaf I told them before, I'll just reiterate that.
Now, I'll falk'to them about the things that we normally talk
to them about, the credibility and believability of witnesses,
what their job is, expert witnesses, ‘that sort of thing.

We'll talk to them what we always do in any case.

Now, in this one I will give them some basic charge that
the Department of Transportation is required by law to
construct and maintain a system of roadways and.highways in
the state and its empowered to condemn .land for tﬁese highway
purposes and fhat,'though>the Department of Transportation has
that right and duty to condemn the property, it's also true
that the Landowner is to be properly compensated for the
taking or the condemnation of the property.

Now, with that, we will talk to them about and define to
them just compensation, fair market value, highest and best
use, basically just compensation very briefly being the full

equivalent and money to be exchanged for the property, taken

|so that the owner of the property, after having received the

money shall be in as good a position as they were before the

CTIC_03674
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