FALK LAW FIRM, LLC.

James K. Falk
(843) 606-6007
(843) 972-9005 Fax Admitted to practice: KY(1984) S.C. (2010) jfalklaw@gmail.com

March 12, 2018

Clerk of Court

RECEIVER)
Supreme Court of South Carolina

P.O. Box 11330 MAR 16 2018
Columbia, SC 29211 -

8.C. SUPRENE coypr
Re: Michael Bellamy 351656 v State, 2015-CP-26-2172

Dear Clerk Shearouse:

Please find the enclosed Notice of Appeal, Proof of Service, and Order of
Dismissal in the above Horry County PCR action. Please return a clocked copy
of the Notice of Appeal and Proof of Service in the enclosed SASE.

~Should you have any additional questions please do not hesitate to
contact my office. S -

With best regards, | am,

Thank you for your assistance.

Cc:Johnny James Esq., Michael Bellamy 351656. o

Mailing Address: PO Box 1058, Charleston, S.C. 29402
Location: 38 Broad Street, Suite 350, Charleston, S.C. 29401



THE STATE OF SOUTH CAROLINA
In The Supreme Court

R ECEIVE])
MAR 16 2018

APPEAL FROM HORRY COUNTY
Court of Common Pleas
Honorable William H Seals, Jr. Circuit Judge S.C. SUPREME COURT

Case No.: 2015-CP-26-02172

Michael Bellamy 351656.........ccccoooiviniiicvcnenere s e PETITIONER

State of South CaroliNa........cvv e RESPONDENT

NOTICE OF APPEAL

The Petitioner Michael Bellamy appeals the Honorable William H. Seals
Jr's February 15, 2018 Order of Dismissal. Undersigned counsel received
notice of entry of the order on March 12, 2018. A copy of the order on appeal

is attached hereto.

James K Falk
Falk Law Firm
PO Box 1058
Charleston, SC 29402

March 12, 2018

Johnny James Jr., Esq.

Office of S.C. Attorney General
PO Box 11549

Columbia, SC 29211-1549



THE STATE OF SOUTH CAROLINA
In The Supreme Court

APPEAL FROM HORRY COUNTY RECEEVED
Court of Common Pleas =
MAR 16 2010

S.C. SUPREME COWRT

Honorable William H Seals, Jr., Circuit Judge

Case No.: 2015-CP-26-2172

Michael Bellamy 351656................. e, PETITIONER

State of SOULh CaroliNa. .. .ot RESPONDENT

PROOF OF SERVICE

I, James Falk, certify that I have today served the within notice of appeal
upon the Respondent by depositing a copy of it in the U.S. Mail, postage
prepaid, addressed to its attorney of record, Johnny James, Jr. Esq. Office of
the S.C. Attorney General, PO Box 11549, Columbia, SC 29211-1549. I further
certify that all parties required by Rule to be served have been served this

March 12, 2018.

ames K Falk
Falk Law Firm
PO Box 1058
Charleston, SC 29402




. STATE OF SOUTH CAROLII_\TA . ) IN THE COURT OF COMMON PLEAS

._ - ). FOR THE FIFTEENTH JUDICIAL CIRCUlT -
© .. COUNTY OF HORRY )

»  Michael De’Vonte Bellanty,

v ) CaseNo.: 20,16%0?-26:02‘172' |
. 8.C.D.C. No. 351656, - ) - ' i ,
) " .
Applicant, ) . - 2 -
. : ). ORDER OF DISMISSAL %f.’.:r% et S
" | - ). oo BS
- State of South Carolina, . ) c:égé' I o ‘ =2
- . ) ) . g("ﬂ"_} . L
) -—1('_."2‘{"‘_ :—‘- ' a
Respondent. ) ' 5%‘%{:’ N T
S ) 7 o Y

Thls rnatter comes before the Court by way of an’ appl1cat10n for post-conv1ct10n rehef

ﬁled by Michael De’Vonte Bellamy (“Apphcant”) on March 30, 2016 Respondent made 1ts :
: return on or about July 24 2017.. The Court ,convened an e\_(xdenuary hearing into the matter onj
e MR Tuesday, November 28' 2017 at the Horry County Courthouse'in Conway,u South Carohna

Apphcant was present at the heanng and represented by Jamnes K. Falk Esqulre Johnny Elhs

‘ J ames Jr., of the South Carohna Attomey General’s Ofﬁce represented Respondent 4 o
_Applicant testified on hlS own behalf at the ev1dent1ary hearing. Apphcant’s plea
counsel Barbara W. Pratt Esq (“Counsel”) also testlﬁed The Court had before it Apphcant S

records from the South Carolma Department of Correct1ons a cony of::%éje?pngmal ﬂlal |

transcnpt the records of the Horry County Clerk of Court regardmnr the subjeebegﬁylcuons @d
the pleadings. The Court finds as follows:

b= (‘) r"'\
=l %
. . :4%5:, <
I. PROCEDURAL HISTORY

Applicant is presently confined in the South Carolina Department of Corrections pursuant
to orders of commitment of the Clerk of Court for Horry County. Applicant was indicted by the

July 2014 term of the Grand Jury for Horry County for murder (2014-GS-26-2700), attemptedt
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" murder (2014-GS—2672701), and armed robbery (2014-GS-26-2702).  Applicant was teores‘ented
. by Barbara-Wilson Pratt, Esquire. Nancy R. Livesay, of tlle Fifteenth Circuit Solicltot’s Office, i
| prosecuted the case. On February 26, 2015, Applicant pled guilty to the lesser included offense: ,' :l
of voluntary manslaughter and was sentenced by the Honorable Larry B. Hyman, Jr. to twenty-»'.: '
| ﬁve (25) years 1mpr1sonment Appl1cant s mdlctments for attempted murder and armed robberyv
.‘ were dtsmlssed nolle prosequi. Applleant did not appeal his plea_or sentence.
Present Appllcatlon '
 In hJS Apphcatxon, Apphcant alleges ‘he is being held in custody unlawfully for the' | -
| Afollouvmg reasons:
1; Ineffective Assistance of Cotmsel
a. “Lawyer didn’t give sufficient information.”
b. “Failure to make adequate pretnal investigation and preparatlon ”
2. Seekmg Belated Appeal '
- a. “I am seeking belated appeal. I told attorney to file appeal but attorney
did not do it. Therefore, I am seeking a belated appeal pursuant to Austin .
 v. State. ! _
At the ev1dent1ary hearing, Respondent mformed the Court that a motlon to dismiss the non-
: Whlte clalms remalned pendmg for cons1derat10n
1L FINDINGS OF FACT AND CONCLUSIONS OF LAW
This éouﬁ has reviewed the testimony presented at the evidentiary hearmg‘,i observed the ':
witnesses presented at the hearing, passed upon their credibility, and weighed the testiniony.' |
accordingly. Further, this Court has reviewed the records submitted to it by the parties and the |

legal arguments made by the attorneys. Pursuant to S.C. Code Ann. § 17-27-80, this Court

makes the following findings based upon all of the probative evidence presented.

! Applican_t clearly intended to cite to White v. State, 263 S.C. 110, 108 S.E.2d 35 (1974).
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A. Respondent’s Partial Motion to Dismiss
Respondent argues Applicant’s first ’nwo allegations of ineffective assistance of counsel
shonld be surnmarily dismissed for failing to meet the statute of limitations in the Uniform Posf_é '
Convietion Procedure Act. The Act provides that:

-An application for relief filed pursuant to this chapter must be filed within one
year after the entry of a judgment of conviction or within one year -after the
sending of the remittitur to the lower court from an appeal or the filing of the final
decision on appeal, whichever is later.

S. C Code Ann § 17- 27 45(A) Respondent argues that Applicant had until Monday, February
29, 2016 to file an apphcanon for post-conv1ct10n relief, but did not file the current appllcatlon
until March 30, 2016—a month after the one-year statutory filing period expired.‘ Applicant did
not offer any explanation for the delay.. Accordingly, this Conrt affirms its Aruli'ng at the
evidentiary hearing, Respondent’s motion to dismiss Applicant’s non-m claims is
GRANTED, an& Applicant’s first two aliegations restated above are DISMISSED.
B. White Claim

Applicant alleges _that he ‘was denied the righf to a direct appeal of his conviction and
sentence. A'Thoughl counsel is required to make certain that a defendant is made fully aware of h1:S :
or her right to appeal after a trial, a dif.ferent standard applies to a guilty plea:

Abvsent extraordinary circumstances, such as when there is reason to think a -

rational defendant would want to appeal (for example, because there are

nonftivolous grounds for appeal) or when the defendant reasonably demonstrated

an interest in appealing, there is no constitutional requirement that a defendant be
informed of the right to a direct appeal from a guilty plea.

Turner v. State, 380 S.C. 223, 224-25, 670 S.E.2d 373, 374 (2008) (citations omitted).

Therefore, in a collateral action attacking a guilty plea, the “bare assertion that a defendant was
not advised of appellate rights is insufficient to grant relief.”” Jones v. State, 382 S.C. 589, 598,

677 S.E.2d 20, 23-24 (2009) (quoting Weathers v, State, 319 S.C. 59, 61, 459 S.E.2d 838, 839
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i (l995)). Wh‘ere a defendant does indicate his desire to appeal or where nonfrivolous grou'nds :
o . .
- for appeal ex1st counsel must either 1n1t1ate an appeal or comply with the procedure in Anders V.
Cahforma 386 U.S. 738 (1967) Id Where Counsel faﬂs to elther initiate that appeal or comply : .

wrth Anders procedure “White pernnts consideration of the full trial record on [an] issue in

conjunction with appellate rev1ew of the PCR proceedmg under an exceptlon to the prohlbltlon

| against appellate courts eonsrdenng appeals in the absence of notlce of direct appeal g1ven and -

tunely served ? Sm1th V. State 309 S C. 413, 415, 424 8. E 2d 480, 481 (1992) (citing Davis v |
 State, 288 5.C. 2%, 342 S.E.2d'60 (1986)). N
At the ev1dent1ary hearmg, Apphcant testrﬁed he found out about his right to an appeal' "
about a month after the gullty plea proceechng and wrote Counsel a letter i mqumng as to hlS-
nghts Counsel testified that she did d1scuss and inform Applicant of h1s right to an appeal but |
j that Apphcant never asked for an appeal. Counsel denied that she ever rece1ved a letter from“
‘ Apphcant mqmrmg as to an appeal. -
| The Court ﬁnds no deﬁc1ency on the, part of Counsel regardmg Appllcant s appellate "
-' rights. No ev1dence was mtroduced to support Apphcant’s claim that he sent a letter to Counsel
mqutrrng}about an appeal, W1th that,.andg_based upon this Court’s observ.atlon_s of the wrtnesses at -
‘the hearing, the Court; ﬁnds_ COunsel’sv testimony credible and’ Appli’eant’s testlmony to the
contrary not credible. Furthermore, even if the Court were to ﬁnd Apphcant’s test1mony ‘
credlble 1t defeats his clalm—Counsel was .under no obhgatlon to discuss appeal rights w1th-
Apphcant prior to, during, or a.fter his guilty plea and Applicant claims he did not ask about an
appeal until after the time to ﬁle a Notice of Appeal had run. Apphcant’s claim fails e1ther way.

Accordingly, Applicant’s request for relief is DENIED.
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: III.‘CONCLUSION |
‘Based' onl all the foregoing, tﬁis-Court finds and concludes that Applicant' has n'qt<
~ established any coﬁéﬁtutional Violations ‘or deprivations that would require this Court to grant his

| ! applicati.on. Therefore, this applicatioﬁ for. post-convicﬁon relief must be denied and dismissed -
* with prejudice. | | ,
] This Court notifies the Applicant that he must file and serve a hoti_ce of appeal within

thirty (30) days from the receipt by counsel of written notice of entry of judgment to secure the

" appropriate appe,lllate‘reyiew. See Rule 203, SCACR. Pursuant to

Austin v. State, 305 S.C. 453 -

(1991), an Applicént has a right to an apﬁellate '_counsel’s assistance in seeking review. of the
* denial of PCR. Rule'71.1(g), SCRCP _provides that if the Applicant wishes to seek appellate, o
' review; PCR counsel must serve aﬁd 'ﬁl‘e. a Notice of Appeal on the Applicant’s behalf, Your

attention is djrécted to South Carolina Appellate Court Rule 243 ‘for appropriate procedures for
. appeal. - - |

IT IS THEREFORE ORDERED: . .

1. That the Application for Post-Conviction Relief must be denied and
dismissed with prejudice; and
. . . o mo
2. The Applicant must be remanded to the custody of the So gtolina %,
Department of Corrections. ‘ 3@% =
ANDIT IS SO ORDERED this_/S_dayof _feds. _ E3f8. 2
: o o
g ; LCF -0
) ,4,‘/9 ?il " B
«
CWILLIAMTY, SEALS, JR.
Presiding Judge
' Fifteenth Judicial Circuit
Wd/ﬂ_‘/ , South Carolina
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