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APPELLANT’S STATEMENT OF ISSUE ON APPEAL

Did the circuit court err by sentencing Scott to thirty years’ imprisonment for kidnapping in
light of section 16-3-910 of the South Carolina Code (2015) and State v. Vick, 384 S.C. 189, 682

. 8.E.2d 275 (Ct. App. 2009)?

' RESPONDENT’S COUNTER STATEMENT OF ISSUE ON APPEAL

Whether appellant’s senteﬁéing jssue should be addressed when the issue 1s patently
unpreserved,; thérc is no exceptional ciréumstance to warrant addressing the issue to ‘préveﬁt ”
imminent and actUal,prejudicé in light of appellant’s life sentence for murder; and, the State of
Soﬁth. Carolina provides a method for post-conviction relief which is more comprehensive as ',té‘

entire matter?



RESPONDENT’S STATEMENT OF THE CASE
JI’Quan Scott (“appellant”) pled guilty in Charleston County on May 27, 2015, on the
charges of murder (2013-GS-100-7416), armed robbery (201-3-GS-100-7418), kidnapping
(2013-GS-100-7419), and possession of a ﬁreérm during the commission of a violent crime
(2013-GS-100-7421). (R. pp. 116-123). James Brown, Esq. was plea counsel for appellant.‘ '
Solicitor Scarlet Wilson was the prosecutor.

- On May 27, 2015, the Hoqorable Kristi L. Harﬁngton heard and accepted appellant’s
guilty plea to all charges as indicted. Sentencing was deferred until completion of a pre-sentencing
investigation. (R. p. 29).

Sentencing occurred on August 26, 2015. Judge Harrington senténced appellant to life.
' impriéonrﬁent fof murder, thirty (30) years for armed robbery, thirty (30) years for kidnapbing, and -
five (5) years for possession of a weapons during the comfnissioh of a violent crime. (R. p- 97).

| On Sebtember 4, 2015, plea counsel filed a motion tb reconsider the sentences. (R. pp.
liO#l 12). On October 19, 2015, the court denied the motion through written order. (R. p. 113)..
~ Appellant sought a timely direct appeal. | | |
| Appellate counsel filed a Final Anders’ Briefof Appellant on February 16, 2017, and raised )
~ the follyowin.g issue: | | '

Whether there was sufficient evidence to support the judge’s order
denying appellant’s motion to reconsider the sentence?

(Final Anders Brief, p. 1).
On December 15, 2017, the court issued an order directing the parties to brief the following -

issue:

! Anders v. California, 386 U.S. 738 (1967).

2



Did the circuit court err by sentencing Scott to thirty years’
imprisonment for kidnapping in light of section 16-3-910 of the
South Carolina Code (2015) and State v. Vick, 384 S.C. 189, 682
S.E.2d 275 (Ct. App. 2009)? '

Appellaht filed his Brief of Appellant on January 12, 2018, addressing the issue reference

'bin the December order. This Brief of Respondent follows.



RESPONDENT’S STATEMENT OF FACTS

Sometime before the murder, Alex .Apps (“victim”) decided to sell his truck on Craigslist
as the vehicle was becoming cumbersome to operate in downtown Charleston, wiiere victim izvas a
college student. (R. p. 34, 1. 24 —p. 35, 1. 2). Victim met with appellant once to discuss the sale of
the vehicle, and agreed to meet again on October 3, 2013. (R. p. 3.5, 11. 4-6). | |
| On October 3, 2013, at 7:00 AM, victim and his mother, who drove from Beaufort carrying -
the title to the vehicle, met with appellant and isaac Williams (“Co-Defendant”j at Hardee’s on
Spring Street. i(R.. p. 3'5’ 1. 7-15). Victim, appellant, and co-defendant got in the truck to take a
short “test drive,” while victim’s mother stayed at Hardee’s With the title to the truck as a security ’
measure. (R. p. 35, 1. 13-18). Rather ‘than victim returning, victim’s mother reeeii/ed text
messages indicating the sale fell through and suggesting she return to Beaufort, which she did. (R.
p-35,1.18-p. 36,1. 5). The texts conveyed a promised that the victim V\iould contact her later. . (R.
p. 36, 1. 1-5). However, that would.not oceur. During the short drive, appellant had shot and
killed victim in the truck. (R. p. 40, 11. 3-4). Appellant then discarded victim’sibody just over the
Arthur Ravenel Bridge in Mt. Pleasant. (R. p. 38, 11. 7-9).
| * In the days folllowing the murder, appeilant used victim’s credit card to go shopping and“
also showed off the truck to friends wh11e partying in Beaufort R.p. 36 1 18 — p. 37, 1. 6).
: 'Eventually, after four days of 1nvest1gat10n by victim’s mother Beaufort County pohce and
Charleston C\ounty police, appellant led detectives to victim’s body. (R. p. 36, 1. 23 —p. 38, 1. 10).
Further investigation indicated that this crime was premeditated and that appellant and

co-defendant intended the purchase of the truck to be a ruse all along. (R. p. 38, 11. 15-22). .



ARGUMENT

“The issue of whether the trial judge erred in sentencing appellant for kldnapplng _
when he was sentenced for murder of the same victim is not preserved for appeal.
Further, because appellant is also curréently serving a life sentence for murder, there
are no exceptional circumstances to justify reaching the issue when to do so would

“contravene and damage our settled rules of i issue preservation and the orderly
review afforded in post-conviction relief.

Standard of 'Rev1ew:

' “In criminal caSes, the appeilate court sits to review errors of law only-."’ State v. Wilson,
345 SC 1, 5, 545 S.E.2d 827, 829 (2001). ‘v‘fn order for an 'is_s_ue. to be‘preservecni for appelléte'
. reviéw, it must have been raised to and ruled upon by the trial judge.” Siate v. Dunbar, 356 S.C.
138, 142, 587 S.E.Zd 69‘1‘, 693 (2003). )
[A] challenge t_oéent»encing'inust be raised at trial, or the issue will not be preserved for
. appellate reView.” ;S.‘tate v Johnston, 333 S.C. 459,-462, 510S.E.2d 423, 425 (1999). An excepfion
to the general preserva;tlion rule exists to allow sQift addresé ofa se‘rlltencing} issue where “there is
the real threat that Defendant_ will remain incarcerated beypngl the legal.sentence due td the
. additioﬁal time it will take to pursue” post-convictjon relief. /d., 333 S.C.__af 464, 510 S.E.2d at
25,
Discilssiori:
| S.C. Code § 16-3-910 provides:
. Whoever shall unlawfully seize, confine, inveigl'e, decoy, kidnap, abduct or carry
away any other person by any means whatsoever without authority of law, except
when a minor is seized or taken by his parent, is guilty of a felony and, upon
conviction, must be imprisoned for a period not to exceed thirty years unless

sentenced for murder as provided in Section 16-3-20.

(emphasis added).



“The statute does not mandate a vacation of the kidnapping conviction” but “merely
provides that either the life imprisonment sentence or the death penalty sentence required in a
murdér conviction shall be sufficient punishment.” -State v. Perry, 278 S.C. 490, 495f96’ 299

S.E.2d 324, 327 A(1983). If such a sentence ivs impoéed, it is considered “ineffective.” See State v.
Council, 335 SC 1,6, 515 S.E.2d 508, 510 n. 2 (1999). “The [Supreme] Court has sumrﬁarily
vacated life sentences for kidnapping when the defendant receiyed a conéurrent sentence under the
mﬁrder statute.” Owens v. State, 331 S.C. 582, 585,503 S.E.2d 462,"4‘63 (1998) (collecting caseé).

| Howéver, as noted above, the general rul;: is that “[i]ssues not raised and ruled ubon in the
trial court will not be considered on appeal.b” Dunbaf, 356 S.C. at 142, 7 S.E.2d at 693-94. “Our

“courts have ‘consistently refused’ to apply tﬁg plain error rule.’” Staté v. Passmore, 363 S.C. 568,
583, 611. S.E.2d 273, 281 (Ct. App. 2005) (quoting Jackson v. Speed, 326 S.C. 289, 306, 486,
S.E.2d 750, 759 (1997)). In particﬁlar, the Supreme Court of South Carolina has “consistently held

| that a challenge to sentencing mustvbe raised at trial, or the issue will not be preserved for apﬁellate

-reyiew.” Johnston, 33‘3 S.C. at 462, 510 S.E.2d at 425. Respondent submits there is disco.rd>in
applicatioﬁ of our breservation rules in this area. Applying the general rule, and the exception
from Johnston, appellant’s issue shd_uld be considered procedurally barred.

Here, there was no objection to th¢ s.entenc‘e below, and no request the court feconsider the
,kidnz.ipping‘ sentence imposed. Further, appellant wés sentenced to life imprisonment for murder.
| (R. p. 97). Thus, allowing appellant to challenge the kidnapping sentence in post-conviction relief,

along with any other collateral challenges that may be brought, causes no irreparable prejudice to |
appellant, inflicts the least damage to the structure of judicial review, and does not “disrupt out

settled rules on issue preservation,” which was an expressed concern in Johnson.



-In Johnston, the court decided to expedite the correction of-the sentencing error even
th;)ugh it was unpreserved, but only dué to “exceptionél circumstaﬁces,” i.e., the rea} coﬁcem ihe ‘
defendant would remain 'incércerated beyon_d' the legal maximum sentence if she were td be
referred to p’ost-cohviction relief where the berror in sentencing was conceded in the appeal. Id. The
Johnston exception does not apbiy in a casq‘.such as the insfant one Whére there is no danger of ‘
serving time beyond the méxinﬁum imbosed. Otﬁer p‘recedent from this Court follows that logic.

For example, in State v. Passmore, 363 S.C. 568, 585-86, 611 S:E.2d 273, 282-83 (Ct.
App. 2005), this Couﬁ considered »a'pplicability of the J.ohns;ci)h Vexception in regard to an
un-preserved‘challenged to an already ex:pired coﬂtempt senu’ance." Thé panel‘ found: |
We ﬁ’nd the exéepti_onal cir’cuhl_stance carefully carved out by thq
~ Johnston court is not present here. Appellant has already served the
* duration-of her sentence; therefore, she does not face the threat of
continuing incarceration beyond the legal sentence. .Johnston does,:__-
not control. ' - ' '
| ‘The‘pAanel. concluded, in the absence df a propetly preserved issue or reqognized exéeption:
“Appellaﬁt will be forced to seek redress through the avenue of pdst-con_v‘ictibf; rélief.” Ic-i."The .
| Court included the. parenth_etical quote: “In cfimj_nal éases, although the failur.e of an attorney vtoh
-preserve an issue at trial 'Will preclude appellate‘ review of that issue, it ma); =n6nefﬁeless bea
gro.und in a civil action for post-conviction relief as a claim of ineffective assistance of counsel.”
| “(quoting Toal, Vafai, and Muckenfuss, Appellate Practice in Soﬁth Carolina.lat 62 (2d ed. 20025). |
Id., 363 S.C. at 586, 611 S.E.2d at 283.

‘Inl State v. Vick, though, this Court expanded the Supreme COuﬁ Johnston exceptién

finding the sentence for kidhappihg, though unpreserved, would be vacated in light of the

concession by the State that the sentence was improper, judicial economy, and that the same issue



would likely be addressed in a later post-conviction relief action. State v. Vick, 384 S.C. 189, 682
S.E.2d 275 (Ct. App. 2009). This Court concluded:

...because the State concedes the kidnapping sentence was

erroneously imposed, and in light of the fact our courts recognize

there may be exceptional circumstances allowing the appellate court

to consider an improper sentence even though no challenge was

made to the sentence at trial and have further summarily vacated in

matters such as the one at hand, in the interest of judicial economy

we vacate the clearly erroneous kidnapping sentence. .
Vick, 384 S.C. at 203, 682 S.E.2d at 282.

In support of judicial economy, the Court of Appeals’ panel in Vick, cited two cases: S.
Bell Tel. & Tel. Co. v. Hamm, 306 S.C. 70, 75, 409 S.E.2d 775, 778 (1991) and Jeter v. 5.C, Dep't
of Transp., 369 S.C. 433, 441 n. 6, 633 S.E.2d 143, 147 n. 6 (2006). Id. Both‘ of those cases are

* civil cases, and do not contemplate an option for post-conviction relief. Further, the Bell Telephone
opinion reflects the court actually found “the trial court properly considered the issue,” but would
at any rate address and resolve a novel constitutional issue regarding a right of privacy to a
publically offered, widely available, service. 306 S.C. at 75, 409 S.E.2d at 778. The Jeter case
resolved a venue issue in a matter that had two other trials and was likely to be tried a third time,
369 S.C. at 441, 633 S.E.2d at 147 n. 6.

Here, in a criminal appeal context where post-conviction relief is available for issues not
preserved for direct appeal review, appellant should not be excused from adherence to the general
preservation rules. Should appellate courts routinely cite judicial economy to - address
un-preserved errors, the exception becomes the rule, which undermines the scope and purpose of
the Post-Conviction Relief Act, see S.C. Code §§ 17-27-10 et.seq., and our state supreme couft’s

rejection of the clear error rule. Moreover, such -action may tend to inhibit rather than promote

judicial economy.



A}

For example, where an appellate court on direct anpeal would vacate a kidnapt)ing
sentence on the basis of the statutory prohibi‘tion,' and a subsequeht post-conviction relief conrt
should vacate only the murder sentence, the appellate action has created more work for subsequent» '
courts. Resentencing itvon-ld have to occur on the kidnapping or there would be no active sentence
for the ki_dnapptng conviction that was not otherwise disturbed. This was not the concern in Owens
: which was on PCR appeal. S'ee 331 S.C. at 583, 503 S.E.2d at 463. Further, as Council, .i‘nstruct‘s

' the sentencing isnot_unconstitutional, or otherwise infirm such that a resentencing is mandated;
rather, the sentence irnpo_sed 1s simply ‘ineffecti\'/e.by Vittue of the statute expressing the rnurder
sentence is snfﬁcient punishment. 335S.C.at6,515S.E2d at 5 16 n.2.In channeling this matter to
post-conviction re’lief,? there is no specter of longer incarceration than what is dne, and no |
» .premature setting aside of a‘ sentence Which coutd become effectitt'e' and proper, after.
' post-Con\(‘iction‘relief considerat.i.on of the entire matter with action .on the_ murder sentence. o
Respondent wonld. agr‘ee t't is also true that an action in post-‘conviction relief could result in
' -the murder conviction be1ng afﬁrmed and the kldnappmg sentence vacated if that Would be the
only noss1ble result, then the most recent trend of vacatlng the sentence on dlrect appeal would

tend to be supported See Vzck supra However that is not the only p0551b1e result and the more

2 See also State V. Mcnght 2017 WL 4838470, at *1 (S. C Ct. App Oct. 18, 2017)
(unpubhshed) State v. Howard, 2016 WL 6609708, at *1 (S.C. Ct. App. Nov. 9, 2016)
(unpublished); State v. Singleton (Frank Terrance 1II), 2015 Westlaw 2125696 (S.C.App. May 6, .
2015) (unpublished); State v. Miller (Antonio), 2014 Westlaw 6488693 (S.C. App. Nov. 19,2014)
(unpublished); State v. Inman, 2014 WL 2737603, at *1 (S.C. Ct. App. May 21, 2014)
(unpublished); State v. Grant, 2012 WL 10861335 at *1 (S.C. Ct. App. July 11, 2012)
(unpublished). Respondent does not cite these cases for authority, but simply to factually reflect
the trend after State v. Vick. See Rule 268(2), SCACR (“Memorandum opinions and unpublished
orders have no precedential value and should not be 01ted except in proceedings in which they are
directly involved.”).



prudent path — and actually more judicially econofnical path — would be to allow the entire matter
to proceed normally into post-conviction relief.

. Thus, Respondent respectfully asks this Court to apply the well-established preser.vat.ion
rules and find the instant issue barred from review on direct appeal. If this Court disagrees and_
addresses the issue on fhe merits, reli‘ef 1s limited to vacating the kidnapping sentence only. Perry,

supra.
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CONCLUSION

For all of the foregoing reasons, it is respectfully submitted that the judgment, conviction, -
and sentence of the Jower court should be affirmed. Alternatively, if the Court should entertain the

appeal on the merits, only the sentence for kidnapping should be vacated. Perry, supra.

: Respectﬁilly submitted,
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