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(September 15, 2009.)

MR. DURENT: SLED weight came back under ten
grams, so I think we need to go with péssession. It
would be a third offense. _

THE, COURT: All right. Simple poésession,
third? ' |

MR. DURANT: That's correct.

THE COURT: Okay. Do you have any objection?

MR. SMILEY: So instead of trafficking crack
cocaine within proximity of a school, it will be
possession with intént to distribuﬁe cocaine within
proximity of a school, my understanding, correct?

THE COURT: He just said simple possession.

MR. SMILEY: That is why —— simple is —
we'll need to do that right now and be done.

MR. DURANT: We've got cocaine trafficking.

THE COURT: Here is what I have in front of

me: I have a trafficking crack, a trafficking powder,

and assault on a police officer. Okay. Trafficking
powder is still the same.
MR. SMILEY: All right. I won't object on
the crack. A
| THE COURT: Okay. So we're going to amend
this to --
MR. SMILEY: Possession of crack.
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THE COURT: Possession of crack cocaine
third.

MR. DURANT: That's correct.

MR. SMILEY: Or possession of crack, because
if the jury sees the iﬁdictment, they shouldn't see third
offense.

MR. DURANT: That's fine with me. There is 4
heads up real quick on a Denno hearing we're going to
need to have one of those for a confession.

THE COURT: What I would like to do is get
the jury in here, draw them, and if we need to take up
some stuff, let them go to lunch, just so we can do
something 6ther than havé them just setting down theré
twiddling their thumbs'because there is a lot of them
sitting down there,,nof doing anything else. All right.
So you got possession of crack, trafficking powder, and
resisting.

MR. SMILEY: Yes, sir.

THE COURT: All right. And you want to plead
to any of them?

MR. SMILEY; Well, we worked on a deal at onﬁ
point, and it got taken off the table. I talked to my
client. If the deal.was extended, would he take it, and
he says he doesn't want to ioll the dice on 30 years, but

he's not guilty, and that is his problem. So we would
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SLED test kit by an officer that comes before the guy y

have to talk about an offer at that point, and he would

have to extend the offer again. Which'I don't want to
tell you —— I'm.not complaininé.

Biggest thing, Judge, is I:got to get my
cliént here. I'm going to step out riéht real quick.

THE COURT: All right. |

MR. DURANT: We've got a chain in the.chail
who brought the drugs from Charleston County -up to SLEI
He's in tamp PA right now. We absolutely need him, buf
think the case law, or the law %s clear that you don't
need to have everybody in the chain, you know, to tests
to the chain. You need'every substahtial_link.

There would be testimony from the intake

person at SLED that she got these drugs from James Milz

and James Milz is the guy in Charleston County who too]
the drugs from the evidence intake at Charleston County
up to SLED.

~ Another thing is this: With regard to the
fungibility, non—fuhgibility of ‘goods, obviously,” drugsg
are fungible, we need to establish a chain on drugs, I
think that there is a good argument that once these drt
are put into a SLED test kit and sealed, tamper-proof

took it to SLED, at that point there, it's written on,

it's signed on, it becomes non-fungible, so that —-
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THE COURT: The character of the evidenée
doesn't change itself. It's either fungible or |
non—fungible'from now until the end of time. A gun is
non-fungible. Drugs are always going to be fungible.
They don't become non—fungible just because you seal
them. That's the whole point.

MR. DURANT: Absolutely.

'THE COURT: But they don't suddenly become

non-fungible. The question is, does he still have to

have the link, or is it just a sealed envelope or not,
but, technically, they don't become non-fungible just
beéause you've sealed them in an envelope. |

MR. DURANT: I agree with that, completely.
Drugs are always fungible.

THE COURT: But thaﬁ‘s not what you said.

MR. DURANT: I'm just saying that the bag
that the drugs‘are in, it's a tamper—-proof bag, drugs
can't be tampered with, would be considered non-fungible.

THE COURT: The bag is non-fungible, but the
bag is not evidence. It's the container. The drugs are
the evidence. The drugs are fungible.

| MR. DURANT: I can, see I probably need to

drbp this argumenﬁ. o

THE COURT:. I'm just saying you got —— I'm

listening to what you're saying, and you're trying to sayj
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‘bag. I'm not saying they are always fungible, whether or

that drugs become non-fungible when you stick them in a

not you have linked it up enough and you still have to
have everybody along the way touch it, that is a .
different argument, but I'm just trying to be a little
more precise. Cocaine does not become non-fungible
simply because you put it in a bag.

MR. DURANT: I understand that. I'm just
trying to say that the fungible drugs that are clearly
not distinguishable from any others of like, would in a
circumstance put in a tampef—proof bag, if there would be
testimony about the bag not being able to be tampered
with —

THE COURT: And sealed and it's got the name
put on it and all that, that is a totally distinct
argument . o

MR. DURANT: Right. |

THE COURT: The way I see it. I could be
wrong. I'm wrong all the time. Mr. Smiley might agree
with me on this one.

MR. SMILEY: I do, Your Honor. And just for
the record, on November the 19th, 2008, I filed my
standard request for disclosure of evidence in'compliance
with Brady versus Maryland, and included in that is a

Rule 6 request that they present the chain be challenged
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the personal testimony:of those in the chain, Your Honor.

clearly is that you have to present a chain as far as

in Court, Your Honor. ;In fact, my exact words are —— let
me make sure I put the@ down right —— my paragraph 11 is
disclosure chain of cu%tody is to be made pursuant to
provisions of criminalj—— South Carolina rules of
criminal procedure. Démand is hereby made for the
personal tes£imony of éll personnel with any chain of
custody as the item of;evidence to comply with Rule 6,
Your Honor. é

Therefore,!I believe he is of a substantial
link since he had soleicustody and possession of drugs
and transported them ffom one place to another. Their
argument is, well, you%know, someone else can testify to
it. My last trial, it%was going to be a simple chain,
and as soon as we starﬁed doiné it, there was two best

kits and it started coming apart, so I would like to have

MR. DURANTf Your Honor, if I may, Jjust on
this issue, I'm not going to rest my argument wholly on
this bag as a non-fungible item; therefore, the drugs are

perceived as non—fungible themselves, but the case law

practicable. _
| I'm.reading from a 2007 Supreme Court case,
State v. Tony Tjuaﬁ Sweet: Fungible evidence; however,

is not prerequisite to, establishing a chain of custody
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sufficient for admissibility. Where other.evidence
establishes the identity of those who have han@led the
evidence and reasonably demonstrates the matter of
handling of the evidence, our Courts have been willing to
i1l gaps in the chain of custody due to an absent
witness.‘ |

And I think that the SLED best kit,
tamper-proof, goes a long way to —— that kind of
testimony would go a long way to establishing the manner
of which these drugs were kept.

MR. SMILEY: And if I can respond, State vs.
Sweet 1s where an evidence custodian retired, ahd in that
case, they said it's permissible for the replacementA
custodian, the one that took that person's job, to
testify, and also coupled with that was that the —— was
that it was, in fact, in a best kit, and that led to
their ability to let the other person testify in his
behalf. They didn't just leave that out of the link,
that part of the chain.

~ MR. DURANT: Now, there will be testimony

from the SLED intake person that the witness that we're
requesting not testify brought the evidence to SLED.

THE COURT: If it's marked and identified
with the person's name, then I think you've met your

burden. If the problem that you run into is where it's
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‘ got the person's name en there, who dropped it off,

some period of time ané then drops it somewhere else --

not identified and you can't identify what happened to

it, where it was durlng the period of time, but 1f you'wve

deposited where they deposited it, and if it's stored at
a period of time, and the next person picked it up and
that person is identified, you're okay. It's where you
have these gaps where §ou don't know who handled or where
it was done, but if you have got a name on there, I don't
think you have to produce every single person along the
chain. :

MR. DURANT; That's what we have, Your Honor.

MR. SMILEYé We had a guy that takes it out

of evidence in one plage who doesn't testify, drives it

THE COURT:E That, I don't know what the deal
is. Thét‘s just what %r if there is a gap, they got a
problem. If they'don'f have a gap, they don't'have a
problem, but they don'% have to produce, as I understand
it, every single person along the way, as long as they
can identify who had ié, where it was at.

MR. SMILEY% Yes, sirl I think they're going
to produce about threeiout of eight people, because they
aren't going to use'peeple inside of SLED that also
handled it, because I égreed that wasn't a substantial

part because it was inside a locked facility, but this

o 31 O3 3 &/ I £ 3 73
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person actually travels outside locked facilities and
takes the drugs from point A to point B, so he's not
going to be able to testify where he put the drugs, how
he got them there. That's fine, I'm not going to cbject
to it. I think Rule 6 requireé it, and we can go from

there.
- MR. DURANT: Well, I didn't understand you

consented for this trial. I know we talked about the
consent on the internal SLED chain person last night,
before we thought we were calling this case today.

MR. SMILEY: He said, If I don't call it this
week, all those people inside of SLED, will you
stipulate, and I said yeah, those people are inside of
SLED. So I'm not going to break my word about that. I
said I would stipulate to that.

MR. DURANT: Unfortunately, we've got to calll
the case this week, and so we've got those witnesses
coming. \

THE COURT: Go with what you got.-

MR. SMILEY: It will give my guy an appeal
issue for certain. That's fine.

MR. DURANT: The one guy that we're talking
about that wouldn't need to be here only handled this
evidence while it was in & sealed SLED bag, and he did

mark the bag, so it is accounted for. I think we'll
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.trafficking crack indiétment, you take a strike out'up

present the evidence that the best kit is a tamper-proof
best kit. !
THE COURT:; Come over here a minute. I want

to make sure before I bring the jury in that -— on this

here. j

Before we begin, let's put on the record that
he wants to turn that éffer down. All right. You're
Mr. Arthur Lee Rivers?;

THE DEFENDANT: Yes, sir.

THE COURT:E We're here today. We're going tg
start your trial in a few minutes. They're bringing the
jury panel up. Your léwyer knows about this, but now
that you're here, I just want to make sure you
understand. . i

One of the:charges was trafficking crack
cocaine, but the amouné came in below the statutory for
trafficking and possession with intent to distribute, so
that indictment has beén amended to posséssion of crack
cocaine, so I want youfto understand that. You. agree to
that. Your attorney hés agreed to it earlier, to the
amendment, but that acﬁually benefifs you, all right?

THE DEFENDANT: Yes, sir. |

THE COURT:: Now, ydu also'have a remaining

charge of trafficking powder cocaine in excess of ten

3 o o
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‘up to thirty.

grams and because this would be your third offense, you
got a minimum of 25 years, no parole, no suspended
sentence. Do you understand that?
| THE DEFENDANT: Yes; sir.
THE COURT: Now, I'm told the state offered
you an earlier plea, prioxr to.coming to trial -- and what
were the terms of that plea again?

MR. DURANT: It was a minimum of five years

THE COURT: All right.'.So you had five to
fhirty years, .and you rejected that offer; is that
correct? o |

THE DEFENDANT: Yes, sir.

MR. SMILEY: There is more explanation to
that, but yes, sir{ he did. He was charged at the time,
we believed, with six counts, three counts to an Arthur
Lee Rivers, and then three counts that we're in trial on.|

We were offered to plead to a set of charges
that would have been five to thirty. It turns out the
other set of charges were not my client and have since
been null prossed. |

That came up last weék,'as we were already on
the trial docket at that point in time, but my client had
indicated even then that he did not want to plead to this

count either, Your Honor, just to let you know.
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withdrawn and placed on the trial docket: It's my

THE COURT:; I just want to make sure we have
the plea offers that w%re4on the table and that he knows
about them and he rejeéted them, because I don't want to
go back and have PCRs come back later on and he says, Oh}
I didn't know about th%se offers.

So whatevef offers were on the table, I want
them on the record thaé he knew about them and he

rejected them. |

MR. SMILEY% Yes, sir, and he did reject the

five to thirty offer, Your Honor, as it was then

understanding that jus# shortly, a few minutes ago, the
prosecutor was kind enough to offer us a plea to 15 years
at 85 percent, negotiaéed, and my client declined to
accept that offer, Youf Honor.

THE COURT:; Is that correct?

THE DEFENDANT: Yes, sir.

THE COURT:: Do you understand now, you're
going to go to trial hére in a few minutes on possession
of crack cocaine. It Would be your third offense if
convicted. Trafficking cocaine, powder cocaine, third
offense. If convictedé your sentence on that would be a
minimum of 25 years, uﬁ to 30 years. There is no
suspended'sentence, thére is no parole,'so you would have

to do at. least 85 percent of whatever I give you, and

| 16 D
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whatever I give you, the minimum would be 25 years. So
you have to do, roughly; somewhere around 20, 22 years.

MR. SMILEY: Yes, sir, 21 years.

THE COURT: Twenty-one years, you would have
to do at least 21 years. You are turning down an offer
that will work out to about 12 and a half. Do you
understand that?

THE DEFENDANT: Yes, sir.

' THE.COURT: That's what you want to do? I'm
not trying to coerce-you. I Just want to make sure that
you turning down this 6ffer is on the record, because if
you get conivicted, you can't come back and say, I didn't
understand that.

I want to make sure you understand you are
turning down an offer that will give you about 12 years
in prison, where if you get convicted,lyou will get a
sentence where you will end up doing a minimum of 21
years in prison so you would have an extra ten years iq
prison over whét you're turning down. Do you understand
that?

THE DEFENDANT: Yes, sir.

THE COURT: And you want to go to trial
instead of accept that piea? |

THE DEFENDANT: Yes, sir.

THE COURT: Okay. Anybody prdmising you
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_charge of resisting arrest. That is a ten-year offense.

anything or threatening you to make sure you go to trial?
THE DEFENDANT: ©No, sir.
THE COURT: And your turning this down is
your decision and your decision alone?
THE DEFENDANT: Yes, sir.
THE COURT: All right. And you also got this

You want to go to trial on that as well?

THE DEFENDANT: Yes, sir.

THE. COURT: Okay. All right. Well, let's gg
ahead then, and we'll get started. You got the jury
panel coming up? All right. Bring them in.

(In open court, jury present.)

THE COURT: All right, folks. Welcome back.
Those of you were in the panel yesterday, we met. For
those of you who weren't in my panel yesterday, I'm Roger
Young, and I'm one of the resident judges here for the
Ninth Circuit, and we are getting ready to draw a jury
now for our next case.

I want to apologize for the delay in getting
you up here this morning. We had a case we started
yesterday that was supposed to last, everybody thought,
about a day and a half. We ended up —— that turned into
a plea late yesterday afternoon, .so we scrambled to get

another case together that we thought was not going to

|
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" because it is just one of my pet peeves is to keep juries

start befoie tomorrow started.today. One of the lawyers
came down with the flu so we had to scramble to get

another one, so it took a little bit of time, and that is
what the delay was for this morning. But I really, truly
hate to have y'all setting back there with nothing to do

and wondering what's going.on, and so I do apologize

waiting.

I know we're taking you away from your normal
time, and we really do apologize for that delay. We're
going to start here in a couple of minutes. We're going |
to draw this jury. We'll take a little break for lunch.
Those of you that aren't picked are free to go for the
rest of the day. The rest of you will have to be back
after your lunch break, and we'll start this trial very
shortly.

Now, our next trial that we have called here
is the State of South Carolina versus Arthur Lee Rivers.
I'm going to ask Mr. Rivers to stand and face the jury
panel here. This is Mr. Arthur Lee Rivers, who is ih the
blue shirt, standing to my left, your right. He is the
defendant in this case, and he is charged with three
indictments. He's charged with pbssession of crack
cocaine, he is charged with traffiéking powder cocaine,

and he is also charged with assaulting a police officer
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- jury panel who is related by blood or marriage or

while resisting arrest.

Now, first thing I want to tell you is that
he is just charged with these crimes, and the fact that
he is charged with these drimes is not to be considered
by you in any way, shape, or form as evidence of guilt.
All right? .

He is charged with these crimes. He has pled
not guilty to these crimes, and it is incumbent upon the
state to then give him a jury trial and try to éonﬁince
the 12 of you folks beyond a reasonable doubt that he is
guilty of these charges. |

He does not have to prove his innocence. Thsg
state has to prove his guilt. So he has asked for a jury
trial. We have brought y'all together. We're going to
draw a jury of 12 of you to listen to the evidence and
make a decision as to whether or not you believe the
state has met its burden of proving he is guilty beyond a
reasonable doubt.

Now, I'm going to ask you a few questions
just to make sure that you don't know these parties,
don't have any knowledge of the case, such that it would
affect your ability to be faii and impartial jurors.

Now, Mr. Rivers, of course, again, as i

stated, is the defendant. Is there any member of the

ot &3 3 .3 .3 &3
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acquainted- in any way at all with Mr. Arthur Lee Rivers,
the defendant in this case? ‘If so, please stand. All
right. I find none.

Now, he's represented by Mr. Smiley, Jim
Smiley, who is standing now before you. Is there any
member of the jury panel who is related by blood or
marriage or acquainted in any way with him or perhaps
you've been represented by he or a member of his law
firm? 1If so, please stand. Okay. I find none.

Now, the State of South Carolina brings the
charge and is represented in the capécity of the
prosecution by our selicitor's office. That is what we
call the prosecuting attorneys in this state. Some
states they're called prosecuting attorneys or the
district attorney. We call them the solicitors in South
Carolina, and the only reason I've been able to figure
that out is because it's about a 300-year-old way of
doing it and because we're in South Carolina, wé're
probably going to continue it for another 300 years of
doing it that way.

| But the Ninth Circuit solicitor's office is
bringing these charges, and they are represented in this
case by Mr. Rutledge Durant and Mr. Culver Kidd who are
standing in front of you now. Is there any member of the

jury panel who is related by blood or marriage or
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2 | or perhaps you have been employed by the solicitor's M
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office, or perhaps you or an immediate family member have
been prosecuted by the solicitor's office, or, perhaps,
you and an immediate family member have been a victim ofﬂ
a crime in which you have had some working relationship
with‘the solicitor's office, either directly or
indirectly? If éo, would you please stand. I find none.
All right. Now, I'm going to read you a list
of people who might be called as witnesses in this case.
When I call out these names, if .you are related by blood
or'ﬁarriage or acquainted with any of these folks, I
would ask that you stand when I call their names. Deputyj
Ryan Blakely with the Charleston County Sheriff's office?
I find none. Lieutenant Robert Tague, T-a—g-u-e, with
the Charleston County sheriff's office? All right. T
find none. Deputy Ricky Craver with the Charleston
County sheriff's office? I find'none. Deputy Will
Summersell with the Charleston County solicitor's office?
I find none. Investigator Kathy Kjellman,
K-j—e-1-1-m-a-n with the Charleston County sheriff's
office? I find none. Investigator James Milz, M-i-l1-z,
with the sheriffs office? I find none. Nathan McCoy
with the South Carolina Law Enforcement Division also

known as SLED? Nikki Perry with SLED? I £find none.
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- charges adjudicated by the Charleston County solicitor’s

Doris Yarbrough with SLED? Tyrone Johnson? I find none.
Judith Johnson? I find none, and Yvonne Rivers, I find.
none.

Has any member of the jury:panel or any of

your "immediate family members ever had any criminal

office? If so, please stand. I find none.

Any member of the jury panel ever been a
witness in either a civil or a criminal case? If so,
please stand.

Yes, ma'am, your name and number?

A PROSPECTIVE JUROR: Juror 307, Lorraine
Dustan.

THE COURT: You would give us just a brief.
idea what it was.

A PROSPECTIVE.JUROR: There have been several
civil cases in which I was a witness?

THE WITNESS: How long ago was that?

A PROSPECTIVE JUROR: Several years ago.

THE COURT: You weren't a party, you were
just a witness?

A PROSPECTIVE JUROR: T was an expert
witness. | | '

THE COURT: All right. Thank you. Is there

any member of the jury panel who's previously served on a
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out of a passage, I think, in Matthew where it says don't

jury that was unable to render a verdict in a criminal
case? If so, please stand. All right. I find none.

Any member of the jury panel have any problen
following the law és the judge cites it to you, even if
you believe it is inappropriate or unfair? If so, please
stand. I find none.

Is there anybody who has any difficulty
sitting in judgment of another person due to religious
convictions, philosophical beliefs, moral beliefs, or
political orientation? If so, please stand. I'm sorry.
Yes, sir. Your name and number?

A PROSPECTIVE JUROR: 325, Franklin Smith.

THE COURT: Okay.

A PROSPECTIVE JURCR: Sir, I believe on
religious grounds that you shouldn't judge another
person, and I also believe that when you do that, you are
putting yourself in the same position that they are.

THE COURT: You're putting yourself }n the
same position as who? '

A PROSPECTIVE JURCR: As the person that
you're judging.

THE COURT: Well, a lot of times that comes

judge other people, basically, because you're going to be

judged by the same standards that you judge people.

a
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“and everybody else to do, is to sit ovér here and listen

A PROSPECTIVE JUROR: = Yes,, sir.
THE COURT: Now, what we're going to ask you,|.

to the evidence as it's" presented in the Court ‘and base
your decision on the evidence that is in the-courtroom,
and the law that I charge you applies to the facts of
this case and not on anything else. Do you think can you
do that?

A PROSPECTIVE JUROR: Yes, sir, I could.

THE COURT: Okay. Well, gocd. Thét's”all We
ask. Thank you. Anyone else?

All right. TIs there any person that knows of]
any reason why they could not render either the state or
the defense a fair and impartial verdict? Both parties
are entitled to a fair and impartial trial. All right.
I find none.

Any member of the jury panel ever had an
unpleasant experience with a law enforcement officer? If
so, please stand. Well, nobody is standing. All right.
I'1ll take that as a no.

All right. Let's see. Any member of the
jury hold any social, ethnic, or racial views that would
render you incapable of being fair and impartial in a
case involving a defendant who is from a certain social,

ethnic, or racial background? If so, please stand. I
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find none.

Is any member of the jury panel a former law
enforcement employee, or any of your immediate family
members employed by any law enforcement agencies? If so,
please stand.

Yes, sir, your name and number.

A PROSPECTIVE JUROR: I had a sister that is
in law enforcement in Charlotte, North Carolina.

THE COURT: Okay. Do you think you would
still be able to be a fair and impartial juror, both for
the state and the defense?

A PROSPECTIVE'JUROR: I can.

THE COURT: Your name and number again?

A PROSPECTIVE JUROR: My name is Carl Butler,
44,

THE COURT: Thank you. Yes, sir. Your name
and number?

A PROSPECTIVE JUROR: 325, Frank Smith. My
brother was a police officer in Greenville County for 14
years. -

| THE COURT: Do you think that would affect
your ability to be fair and impartial either for the

state or against the state or fdr the defense or against

" the defense?

A PROSPECTIVE JUROR: No, sir.
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‘affect your abilityAto be fair or impartial for or

office? Okay. I find none.

- I don't know that there has been anything, but if you
have, would you please stand. All right. I find none.

THE COURT: All right. Ye:é, sir?

A PROSPECTIVE JUROR: .Robert Kmett, juror
163. My deceased brother was a Cleveland, Ohio, police
officer for about 20 something years.

THE COURT: Okay. Do you think that would

against either party?

A PROSPECTIVE JURCR: No, sir.

THE COURT: All right. Thank you. Anyone
else? All right. Is there any member of the jury panel
related by blood or marriage or persqnal ffiend or

acquaintance of anyone employed with the solicitor's

Has any member of the jury panel been the
victim of a crime in the laét five years, either you or
an immediate family member or a close friend been the
victim of a crime in the last five years? Okay. I fihd
none.

Any member of the jury panel read in the

newspaper or heard anything in the media about this case?

Has any member of the jury panel formed an
opinion about this case? If so, please stand. I find

none. Any member of the jury panel formed an opinion
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about the guilty or innocence of this defendant? If you
would, please stand. I find none. -

Are any member of the jury panel or any of
your immediate family menbers members of any victims
rights or law enforcement organizations,‘such as Citizens
Against Violent Crime, People Against Rapé, Mothers
Against Drunk Driving, Persons Empowered to Save Teens,
or any community or neighborhood watch programs or
anything like that? Yes, sir, your name and number?

A PROSPECTIVE JUROR: Robert Kmett, juror
163. My daughter is a professor at MUSC and works in the
crime victims center as a psychologist.

THE COURT: Okay. Would that affect your
ability to be fair and impartial in this case?

A PROSPECTIVE JURCR: No, sir.

THE COURT: All right. Thank you. Yes,

ma'am?

A PROSPECTIVE JUROR: Kim O'Connell, 317, and

we're members of Mothers Against Drunk Driving. We have
been for 22 years.—

THE COURT: Would that affecf your ability to
be fair and impartial in this case?

A.EROSPECTIVE JUROR: No, Sir.

THE COURT: All right. - Thank you. Anyone

else? Any member of the jury panel have an immediate

[

3

a3 3 ¢4 3 3

=3

33 3

T £33 43




g s R ey

] O CJ T L1537 0.a

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

29
129

family member arrested for any charge involving drugs or
violence? Yes, ma'am. Your name and number? '

A PROSPECTIVE JUROR: 301, Emmy Brooks. My
brother had a cocaine charge within the last three years.

THE COURT: Okay. Would that you affect your
ability.to be fair and impartial in this.case?

A PROSPECTIVE JURCR: No, it would not.

THE COURT: Yes, sir, your name and number?

A PROSPECTIVE JUROR: 325, Frank Smith. I
was convicted in court for possession of marijuana.

THE COURT: You or a family member? Did you
say you were? |

A PROSPECTIVE JURCR: I was, .yes.

THE COURT: How long ago was that?

A PROSPECTIVE JUROR: '96.

THE COURT: " Would that affect your ability tg
be fair and impartial in this case?

| A PROSPECTIVE JUROR: I don't think so, no,

sir. |

THE COURT: All right. Thank you. Yes,
ma'am?

A PROSPECTIVE JUROR: Patricia Parrish, 207.
I have a nephew whb has been arrested for DUI.

THE COURT: Okay. And it's currently

pending?
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1 A PROSPECTIVE JUROR: I don't think so. %
2 THE COURT: How long ago was it? _ M
3 A PROSPECTIVE JURCR: I don't know. He lives -
4{ in Anderson, not_locally. [
5 THE COURT: Would it affect your ability to M
6| be fair and impartial in this case? L
7 A PROSPECTIVE JUROR: No, sir. [
8 THE COURT: All right. Thank you. Anyone r
9} else? | L
10 A PROSPECTIVE JUROR: Yeah, I had a simple M
11 'possession in '99, N
12 THE COURT: Okay. And that was who? [
13 A PROSPECTIVE JUROR: That was me. D
14 -THE COURT: All right. And was it a
15 | conviction or an arrest? ' j
16 A PROSPECTIVE JUROR: It was a conviction. u
17 THE COURT: And, what was it for? B
18 A PROSPECTIVE JUROR: Simple possession of :
19 | marijuana. -
20 THE COURT: Would it affect your ability to -
21| be fair and impartial in this case?
22 A PROSPECTIVE JURCR: No, sir.
23 THE COURT: Okay. |
24 A PROSPECTIVE JUROR: Cory Brown, number 35.
25

THE COURT: "All right. Any member of the
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‘my panel yesterday, a criminal trial moves pretty fast.

jury panel or immediate family member or close personal -
friend been the victim of a violept act? If so, please
stand. I think I've covered it all. Anything further
from the state? .

MR. DURANT: Nothing from the state, Your
Honor.

THE COURT: From the defendants?

MR. SMILEYQ No, Your Honor.

THE COURT: All right.

Now, what we're going to do is if you were in

In a civil trial, we give them.lists and send them off
fOr 15, 20 minutes to let them study that list. We-do it |
different in criminal cases. |

We're going to then start in a second. The
clerk will call out a name. If he calls out your name,
would you come in front of this panel, like this
gentleman is doing right now, turn around, face the back.
The state will then have the opportunity to say seat the
juror or presenf the juror or strike the juror.

If they do not strike the juror, the defense
will have the opportunity. If you don't get struck by
the defense, yoﬁ go over to the jury box, and we.will
then call the next name and continue on until we get 12

jurors, and we'll do one alternate as well. TIf you don't
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get picked, don't take it personally. There are a

million reasons why people don't get picked for juries.

Once we get that done, we will take a break

for lunch, and when we come back we'll start the case,

if you're ready, Mr. Clerk.

Neaton.

THE CLERK: Yes, sir. Juror 320, William

(The prospective juror, a white male,

approaches.)

audience.

case.

THE CLERK: What say you for the state?
MR. DURANT: Please excuse the juror.
THE CLERK: Please have a seat back in the

You've been excused from the trial of this

Juror number 34, Joseph Brinson, 34.

(The prospective juror, a white male,

approaches.)

315.

THE CLERK: What say you for the state?

MR. DURANT: Please present this juror.

THE CLERK: What say you for the defendant?
MR. SMILEY: Please excuse the juror.

THE CLERK: Juror number 315, Sarah Leech,

(The prospective juror, a white female,

approaches.)

SC
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approaches.) .

THE CLERK: What say you for the state?

MR. DURBNT: Please presenf this jﬁror.

THE CLERK: What say you for the defendant?
MR. SMILEY: Please seat Ms. Leech.

' THE CLERK: Please have a seat in the jury
box. You've been selected for the trial of this case.
Juror 326, David Stasko.

(The prospective juror, a white male,
approéches.)

THE CLERK: What say you for the state?

MR. DURANT: Please present this juror.

THE CLERK: What say you for the defendant?

MR. SMILEY: Please seat Mr. Stasko.

THE CLERK: Have a seat in the jury box,
Juror number 245, William Simmons.

(The prospective juror, a white male,

A PROSPECTIVE JUROR: I think one of the
questions had to do with a jury trial with a hung jury?

THE COURT: Yeah. Were you a juror on a hung
Jjury?

A PROSPECTIVE JUROR: Right, but i believe it
was a civil frial.

' THE COURT: A civil trial?
A PROSPECTIVE JUROR: It had todo ——- I thing
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the term is different.
THE COURT: That's fine. Thank you for
bringing that to our attention.
THE CLERK: What say you for the state?
MR. DURANT: Please pfesent this juror.
THE CLERK: What say you for the defendant?
MR. SMILEY: Please excuse the juror.

THE CLERK: Have a seat back in the audience.

You've been excused from trial of this case. Juror
number 207, Patricia Parrish, 207.

(The prospective juror, a white female,
-approaches.) |

THE CLERK: What say you foi state?

MR. DURANT: Please present this juror.

THE CLERK: What say you for the defendant?

MR. SMILEY: Please excuse the juror.

THE CLERK: Please have a seat back in the
audience. You've been excﬁsed from the trial of this
case. |

Juroxr 280, Janet Walsh

(The prospective juror, a white female,
approaches.) :

THE CLERK: What séy you for the state?

MR. DURANT: Please excuse the juror.

- THE CLERK: Have a seat back in the audience.
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35

- approaches. )

You've been excused from the trial of this case. Juror

number: 248, Christopher Sires, 248.

(The prospective juror, a white male,

'
)
|

THE CLERK: What say you for state?
MR. DURANT: Please present the juror.

THE CLERK: What say you for the defendant?

MR. SMILEY: Please seat Mr. Sires. -

THE CLERK: Mr. Sires, pléaée have a seat in
the jury box. You've been selected as a juror in this
case.

Juror number 265, Michael Zisco, 265.-

(The prospective juror, a white male,
approaches.)

THE CLERK: What say you for the state?

MR. DURANT: Please present this juror.

THE CLERK: What say you for the defendant?

MR. SMILEY: Please seat Mr. Zisco.‘

- THE CLERK: Sir; please have a seat in the
Jjury box. You've been selected as a juror in this case.

Juror number 35, Cory Brown. |

MR. DURANT: Please excuse this juror.

THE CLERK: Have a séaﬁ in the audience.

You've been excused from the trial of this case. Juror

294, Lily Woods.




36

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

36

(The prospective juror, a black female,
approaches. )

THE CLERK: What say you for the_state?

MR. DURBNT: Please present this juror.

THE CLERK: What say you for the defendant?

MR. SMILEY: Please seat the Jjuror.

THE CLERK: Please have a seat in the jury
box. You've been selected for this case.

Juror number 70, Steve Crossland, 70.

(The prospective juror, a white male,
approaches.)

THE CLERK: What say you for the state?

MR. DURANT: Please present this juror.

THE CLERK: What say your for the defendant?

MR. SMILEY: Please excuse Dr. Crossland.

THE CLERK: Dr. Crossland, please have a seat
back in the audience. You've been excused from the trial
of this case.

Juror number, Teresa Bozzelli, 33.

(The prospective juror, a white female,
approaches. )

THE CLERK: What say you for the state?

MR. DURANT: Please excuse this juror:

THE CLERK: Have a seat back in the audience.

You've been excused from the trial of this case. That is

CC o /o /|3 £33 £
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four strikes for the state.

approaches. )

audience. - You've been excused from the trial of this

case. 82, James Drennan, 82.

approaches. )

MR. DURANT:. None from the state.
'THE CLERK: What say your for the defendant?

box. You've been selected as-juror in this case. Juror

304, Gail Carew, 304.

approaches., )

Juror 307, Lorraine Dustan, 307.

(The prospective juror, a white female,

THE CLERK: What say you for the state?
MR. DURANT: Please excuse this juror.
THE CLERK: Please have a seat back in the

(The prospective juror, a white male,

THE CLERK: Any challenge from the state?

MR. SMILEY: Please seat Mr. Drennen.
THE CLERK: Please have a seat in the jury

(The prospective juror, a white female,

THE CLERK: 2Any challenge from the state?
MR. DURANT: None from the state.

THE CLERK: What say you for the defendant?
MR. SMILEY: Please seat Ms. Carew.

THE CLERK: Please have a seat in the jury
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box. Juror number 274, Cheryl Waddell, 274.

(The prospective juror, a white femaie,
approaches. )

THE CLERK: Any challenge from the state?

MR. DURANT: No challenge from the state.

THE CLERK: What say you for the defendant?

MR. SMILEY: Please seat the juror.

THE CLERK: Please have a seat in the jury
box. 301, Emmy Brooks, 301.

(The prospective juror, a white female,
approaches. )

THE CLERK: Any challenge from the state?

MR. DURANT: No, no challenge from the state.

THE CLERK: What say you for the defendant?

MR. SMILEY: Please seat Ms. Brooks.

THE CLERK: Please have a seat in the jury
box. Juror number 140, Ellen Hughes, 140.

(The prospective juror, a black female,
approacheé.)

THE CLERK: Any challenge from the state?

MR. DURANT: No, no challenge from the state.

THE CLERK: What say you for the defendant?

MR. SMILEY: Please seat Ms. Hughes.

THE CLERK: Please have a seat in the jury
box. Juror 13, Colleen baker, 13.
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approaches.)

the jury box.

approaches.)

MR. DURANT: No challenge frbm the state.
MR. SMILEY: Please excuse the juror.

audience. That's five strikes for defendant. Juror 263,

- 263.

Rex Strecker

approaches. )

THE CLERK: Any challenge from the state?
'MR. DURANT no challenge from the state.
- THE CLERK: Any challenge the defendant?
MR. SMILEY: Please seat Ms. Strecker.
THE CLERK: Please have a seat in the jury

(The prospective juror, a white female,

THE CLERK: ' Any challenge from the state?
MR. DURANT: No challenge.

THE CLERK: What say you for the defendant?
MR. SMILEY: Please seat Ms. Baker.

THE CLERK: Ms. Baker, please have a seat in

Juror number 204, William Newton, 204.

(The prospective juror, a white male,
THE CLERK: Any challenge from the state?
THE CLERK: What say you for the defendant?

THE CLERK: Please have a seat back in the

(The prospective juror, a white female,
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" box. You've been selected as a juror in this case. Now

striking for the alternate, strikes are one and two.
Jﬁror number 292, Eugene Wilson.
(The prospective juror, a white male,
approaches. ) |
THE CLERK: What say you for the state?
MR. DURANT: Please present the juror.
THE CLERK: What say you for the defendant?
MR. SMILEY: Please excuse Mr. Wiison.
THE CLERK: Mr. Wilson, please have a seat -
back in the audience.
Juror number 44, Carl Butler, 44.
(The prospective juror, a'white male,
approaches.) “
THE CLERK: What say you for the state?
MR. DURANT: Pleaée present this juror.
THE CILERK: What éay you for the defendant?
“MR. SMILEY: Please seat Mr. Butler.
THE CLERK: Mr, Butler, please have a seat in
the jury box. The jury is selected and are seated.
‘ THE COURT: All right. Anything from the
state? '
MR. DURANT: Nothing from the state, Your
Honor. |

THE COURT: From the defense?
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- we'll get started at 2:30, but if yoﬁ réport back at
- 2:20, that will give you a chance to get to know each

MR. SMILEY: Nothing, Your Honor.

THE COURT: All right. Folks, you are our
jury now for this case, and we'll begin this after lunch.

Since it's just about 1:00 right now, I'm
going to send you back to the jury room with the
bailiffs, and they'll show you where to report back to
after lunch, and if you would, report back by about 2:20,

other for a couplé minutes, and I always like to let you
pick the foreperson of the jury, if you want to try to dq
that. If you don't, then I'll pick somebody. Anybody
can be the forepérson except the alternate.

All right? So go back there. Don't talk
about the case, don't deliberate, don't begin any
discussions. We'll see you back at 2:30. Thank you.

(Recess takeﬁ.)

AFTERNOON SESSION

THE COURT: We need to do a suppression
hearing here? '

MR. DURANT: Yes, sir, Your Honor.

THE COURT: All right. Call your witness.

MR. DURANT: We are going to have a |
suppression hearing.

State calls Deputy Ryan Blakeley.
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was examined and testified as follows:

BY MR. DURANT:
Q.
us up to speed where this statement was? And just for

the record, Deputy Blakeley, first of all, where are you

employed?
A. Charleston Counﬁy sheriff's office.
0. How long have you been employed there?
A. Just over six years.
Q. What is your current position?
A. I'm a deputy on the road.
Q. Was that your position in June of 20087
A. It was,
Q. Was there an incident that day involving the

defendant, Arthur Lee Rivers?

a. Yes, sir.

Q; Did you know Arthur Lee Rivers through this date?

a. Through work engagements, yes.

Q. And I believe that he was —-- did you arrest him
that day? "

a. I did.

Q. Where was he when you arrested him?

RYAN BLAKELEY,

having been first duly. sworn,

DIRECT EXAMINATION

For purposes of this Denno hearing, could I bring
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‘and putting him under arrest.

A. We were on the hill, which is going up Ardwick
Road and Balmoral on Johns Island.

0. ‘That's in Charleston County?

A. Yes, sir. _

Q. TWhat was he being arrested for?

A. The chrges that day was trafficking cocaine base,
trafficking cocaine, and assault while resisting arrest.
0. Now, how did you arrest him? Where were you?
There had been —— just to bring us up to speed, there had

been a chase? Were you chasing him?
A. Theie was a foot chase, yes, sir.
o) Were you able to apprehehd him?
a. I was. |
¢. And how did you apprehend him?
A. We ended up apprehending him through use of force,

and then after that we were placing him in the handcuffs

Q. Who was around when you apprehended him?

a. There was myself at first, once I got control of
him, and due to the fact I didn't have any handcuffs at
the time, Deputy Craver arrived on the scene and we used
his. handcuffs to actually physically place him in a set
of handcuffs and place.him under arrest.

0. When you placed him under arrest, did you

Mirandize him?
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- Miranda rights via the card?

A. He was Mirandized, yes, sir.

Q. Where was he Mirandized?

A. He was Mirandizes in the open field at that point
and a secoﬁd time inside the police cruiser.

0. Let's talk about the first time now.
Okay.

>

Q. Where were you the first time you Mirandized him?
A. Back in the woods part behind the trailers on
Ardwick Road, which I think y'all have the pictures.
MR. SMILEY: I can't understand —-
THE COURT: Could you maybe just speak into
that microphone a little bit.
BY MR. DURANT:
Q. Okay. Where were you the first time you
Mirandized him? )
A. In the open field of the woods behind the trailers
on Ardwick Road.
Q. How did you do that?
A. By a Miranda card that I purchased about six years
ago that I carry to work every day.

0. Is it routine for you to advise someone of their

A. Yes, sir. Every time I arrest someone, I read
them the same Miranda rights from the same card from the

same place I keep every day at work. It never changes.

1

i JR w [N o [Y fs NNY v S ot (N v N i [ SO Gy N

3 £33

C3 .3 C1 -3 &1




R s B

T

U B SO (R O S A

1

1

1

T

3

N N

1

r

L

10

11

12

13

14

15

16

17

18

19

20

21

22 |

23

24

25

45

45

0. Do you have it on you right noﬁ?

A. Yes, sir. |

9. Could you demonstiate to the Court how you
Mirandized Arthur Lee Rivers.

A. Carry it right here in my pocket. Its a card and'
it's just got simple Miranda warnings on it as you can
see here, and I read it off the card verbatim every time.

0. And if you would, just do it for the Court, how
you Mirandize -- _ : |

a. You have the rignt to rémain silent. Anything you
say can and will be used against you in a court of law.
You have the right to talk to a lawyer and have him |
present with you while you're being questidned. If you
can't afford at any time to hire a lawyer, one will be
appointed to represent you before ény questioning, if you
wish. You can decide at any time to exercise these
rights and not answer any questions or make any
statements.

Do you understand each of these rights which I've
explained to you? Having these rights in mind, do you
wish to talk to me now?

0. Did he indicate that he understood his rights?

A. Yes, sir, he did. |

Q. How did he indicate?

N .

He gave me a yes.
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We opened the door. He was trying to talk to us, which

Q. Did he wish to speak to you at that time?

A. Not right away he did not.

Q0. What happened then at that point?

A. At that point in time we escorted him back to the
cruiser) placed him inside the cruiser to secure him.
From that point when we went to locate the rest of the
property that we found for the charges, he was bénging ony
the car window in the back passenéer side to get our -

attention. Myself and Lieutenant Tague were right there.

then again he was advised the second time of his Miranda'

rights. At that point in time, I advised him if he wants|:

to talk — »

0. Let's take it step by step. Slow down. I'll ask
you a question, youvjust give me a simple answer. First
of all, the charges, you didn't arrest him for the drugs
until you knew that he had the drugs, right?

A. That's right. |

Q. He wasiunder arrest for assaulting you, right?

A. Yes. J _ -

Q. So when you took him to the car, you didn't know
where the drugs were at that time, ydu didn't know what
they were, and you placed him in the cruiser?

A. Yes,

0. And a short time after that, did y'all find drugs?
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A. We did.
Q. Did you find drugs in an area you observed the
defendant throw items that you believed to be drugs?
A. Yes, sir. '
Q. So at this pointj drugs were recovered out there
at the scene; is that right?
A.; Yes, sir, they'were.
0. Where is the defendant when the drugs are found?
A; Inside the vehicle, inside the cruiser.
Q. What was done with those drugs once they were
recovered? |
A. They were taken from where they were recovered to
my passenger seat of the cruiser, which I do every time I
get narcotics.
0. And where was the defendant in the cruiser?
a. In the back of the patrol car.
Q. Okay. Did you try to talk to the defendant at any
time when you went and put the drugs in the cruiser?
A. No, sir,
0. Did he indicate he wanted to talk to you at any
time when you went to put the drugs in the cruiser?
A. Not right away. That's when he banged on the
windows, when we actually went to talk to him.
0.  So you put the drugs in the cruiser.

A. Yes.
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And did you close the cruiser?

Q

A. Yés, sir.
Q. And did you step away f;qm the cruiser?

A. I did.

0. And did anything draw your attention again to the
cruiser? |

A. When Mr. Rivers was banging on the back door.

Q. What was he doing?

A. He was trying to get our attention.to talk or do
something. I don't know what he was doing. He was just
trying to get our attention at that point.

Q0. At that point, what did you to?

A. Turned around, opened the car door to make sure he
was okay. He wanted to talk to us. He was advised the
second time with his Miranda warning. |

Q. How did you do that?

A. From the card. | A

0. Did he again indicate to you he understood his
rights? |

A. He did.

0. Now, be specific here. Did you ask him if he
wanted to say.anything to vyou, having his-rights4in mind?

A. When he was trying to talk to us, I advised him, I
need a yes or no answer. If you want to talk tome, I

need a yes or no. He advised yes, and that is when he
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started to talk.

Q. Did he appear confused in any wéy?

-A. No, sir. ' ' |

Q. Did he say he was?

A. 'No, sir.

0. Did you threaten him in any way?

a. No, sir.

0. Did you threaten his family in any'wéy?

A. No, sir, absolutely not. ._ |

0. And having his rights in mind, did he speak to
you? _

A. -He did.

Q. What did he tell you? First of all - let me get
another question out. Was anybody with you? |

A. Lieutenant Tague was with me, my supervisof at the
time. | |

0. So it-was Jjust you and Lieutenant Tague?

A. At the back seat of the cruiser,-yes, sir.

Q; Okay. And having his rights in mind, did he speaﬁ
to you?

A. He did.

0. What did he say?

A. The fifst thing that he advised me when he talked
to me is that, I was a good person but fucked up today,

is the first thing he told me.
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I said all right. He continued to go ahead and
say that the coke and weed, beiné cbcaine and marijuana,
are mine, aﬁd that the crack, or cocaine base, was not.

0. Okay. Aﬁd did you record that statement in your
incident report? '
A. Yes, sir, I did.

Q. Did he appear intoxicated when you were talking to

him? -
Aa. No, sir.
Q. Did he say he was?
A. No, sir. |
0. At any time when you were talking to him did he

ask for an attorney?

A. No, sir.

MR. DURANT: Thank you, sir. Please answer
any questions that Mr. Smiley may have for you. |
'CROSS-EXAMINATION

BY MR.: SMILEY:
| 0. When you arrived on the scene initially, where was
Mr. Rivers? |

A. He was walking up Ardwick Road.

0. He was walking up the road? 2And you got out —-
you stopped your car? '

A. Yes, Sir.

0. And you got out to detain him?
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' whole testimony about what he did that day?

the back of Ardwick Road.

"shed, in back of the church.

"A. No, sir. That's not correct.

0. Okay. You got out of your car.  When you got out
of your car what did YOu do?

A. I walked up to another man that was there named
David Tyrone Robinson and arrested him for two active
warrants.

Q. Okay.

MR. DURANT: Are we going to get into his

MR. SMIIEY: I'm going to the point where my
client was detained and asked questions.

THE COURT: Let's just get to the point whersg
his client was beaten.
BY MR. SMILEY:

Q. So you walked up. Mr. Robinson was on the side of]
the road, and you had warrants for him, so you put him in|
cuffs; is that correct?

A. . Sort of. Mr. Robinson was sitting in a chair in

0. He was in a chair where?

A. The back of Ardwick Road. He was sitting by a

0. When you got out of the car, you walked to
Mr. Robinson, who was sitting in the chair by a shed off

of the road?
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A. Yes. _

Q. And you had seen Mr. Rivers walking along the
road?

A. Yes, sir.

0. So when you were affecting the arrest of
Mr. Robinson, Mr. Rivers was still walking along the
road?

A. He was walking up to where Mr. Robinson was.

0. He was walking towards you and the shed?

A. Yes, sir. _ -

0. After you had Mr. Robinsbn detained, at some point
you turned to detain Mr. Rivers; is that correct?

A. After that point, yes, sir.

Q. -And was Mr. Robinson cuffed at the point that you
went to detain Mr. Rivers?

'A. Yes, sir, he was already handcuffed.

0. Okay. So you went to detain Mr. Rivers with a
second pair of handcuffs?

A. Yés, sir.

0. And you carried two pairs on your person?

A. Every day.

0. There wasn't any active warrants out on.

- Mr, Rivers, correct?
a. Not after I ran his ID.

Q. So you had'already gotten his ID?
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" he was under arrest?

~ the questions. I understand what he wrote.

A.  Not at this point.
0. So you went to detain him, and you had a second

pair of cuffs and you grabbed him -- or did you tell him

A. He wasn't under arrest at that time.

Q. He wasn't under arrest. Did you tell him that you
were detaining him?

A. Have you read the report, by chénce?

Q. -I have —-

A. We're missing a whole key point before we get up
to this point.

" MR. SMILEY: Your Honor, I ask that he answen

THE COURT: Answer the question that is asked
to you. If you need to explain your answer, you can
explain your answer.

MR. DURANT: Your Honor, if T may, I think
we're gettin§ into more of the reasonable suspicion
grounds for detention, rather than the alleged beating or
chasing or anything like that. There are some
significant questions to get into for the detention, if
we want to have a suppression hearing based on that.

MR. SMILEY: Part of Miranda, Your Honor,,ié
my client was in custody, and you have to establish

custody, so I'm just asking --
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THE COURT: That part where he put him in
cuffs —-— _ |

MR. SMILEY: I'm_tryiﬁg to get to the point
that he's being arrested. |

THE COURT: Okay. Let's get there.
BY MR. SMILEY:

Q. So at that point you took your second pair of

- cuffs and you attempted to place Mr. Rivers —- to detain

Mr. Rivers?
A. Yes, sir. A
0. Okay. And you reached out and told him that he's
being detained and tried to put him under control with
the cuffs? |
Yes, sir.
- And he pulled away from you.
Yes, sir.

Then what happened?

> o p oo ¥

I reached for his arm a second time, and when I
did-that, that is when he went ahead and pushed me down,
shoved me. ‘

Q. Okay. Did he shove you and you fell?

A. I didn't fall back, but I did lose my balance,
yes; sir. | ' |

0. Did you lose control of him?

A. Yes, sir.
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What did he do then?

Fled the scene.

Oka&.‘ So he started running.
Yes, sir.

AAﬁd you gaVe chase?

Yes, sir[ I did.

» 0 » o B

0. All rightv Where did you make contact with him
again? | |

A. BAbout —— possibly 25, 30 feet into the wood line.

. 0. Okay. And describe what happened at the second

point you made contact with him.

A. - At that point, since I was already shoved and I
knew at that point if I put hands on him again there
would be a confrontation, I deployed my Taser against

Mr. Rivers, which did not work at that point. Mr. Rivers

‘got a. couple more feet, fell to the-ground. I went to

get on top of him, tried to Tase him again put him in
handcuffs at this point put him under arrest for
assaulting police. We were both on the ground. "I went
to grab his tank top to pull him back down. He was
getting up. Tank top rips eompletely. He gefs up, goes
about another 10 or 15 or 20 feet or so. I get back up;
go back after him, grab him again, grab his pants, -pull
him to the ground. We start a wrestling match, this goes

on for another 5, 10, 20 feet or whatever, back to
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down to the ground. T just laid on top of him to prevent

- him from getting up until my backup arrived.

Ardwick, and at that point we're in an all out street
wrestling match.

Q. All right. So at the point that you all were in a
wrestling match; how did you gain control of him?

A. I gained control at the point when I followed him

0. All right. At some point did you strike him in
the face?

A. Yes, sir, I did.

Q. With your knee?

. A. Yes, sir. .

Q. Okay. You had testified that YOu had deployed the)
Taser once. ‘ |

A. I did. It was ineffective.

Q. .It‘was ineffectiye. Did you deploy it a second
time? | | |

A._FNO, sir, I did not. I discarded it on the ground
at that point.
| Q. Okay. Other than striking my client in the face
with a knee, did you strike him with some other blows?

aA. Some brachial stuns; there was some open and
closed —— at that point in time when we were out there,
it was a street fight.

Q. Okay. So —— forgive me for not catching the word,

3 23 &3
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brachials, would you explain to me what you mean when you
said brachial -- ‘

'A. A brachial stun is more like a neck type(thing we
learn in our PPC classes to try to gain control.

Q. So you kneed him in the face.

A;, As the report reads ——

0. No, please don't read from the report. I'm asking
you from your memory what happened.

A. I tried an inner groin strike witﬁ my knee, which
we're taught in PPC class. At that point, due to the
fact that we're both moving around, it's June, July,
sweating, been fighting for a good eight or nine minutes
at this point, which is a good amount of time out there
by yourself, Mr. Rivers moved. When he moves, meves to
duck his head, instead of getting an .inner groin strike
that we're taught, he was struck in the face.

Q. So if I understand correctly, you attempted to
knee him in the groin and caught him in the face?

A. Yes, sir. Right.

And then.you used -brachials chops?
More like a stun, with the bottom part of a wrist.

To his neck area or —-—

P ® oo

Side of the neck.
- Q. Side of the neck? So you started striking him
there. Okay. And at that point, you gain control and
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cuffed him?

A. No, sir.

0. Okay. Then what happened?

A. I said no, sir.

0. Then what happened?

A. He was gaining control and I was on top of him,
waiting for backup to arrive td-handguff him, because at
that point I did not have my second pair of handcuffs.

Q. So after you didvthe brachial stuns and hit him in
the face, at some pdint you just_sét on top of him and it
stopped. |

‘A. Yes, sir.

0. Backup arrived, a second set of handcﬁffé or a
third set?

A. Third set.

0. Third set of handcuffs were provided and he was
handcuffed?

A. Yes, sir.

0. And he was'placed under arrest at that point in

A. Yes, sir.

0. wa, where he was hgndcuffed is where you read him
his Miranda rights the first time?

A. Yes, sir.

0. So in that field, after he was handcuffed and
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those handcuffs were provided by DeputY"Craver}‘you then
read him his Miranda rights?
a. Yes, sir.
Was Deputy Craver present?
Yes, sir.
Was any other deputies present?

No, sir.

o P P o)

Okay. - And at that point in time, Mr. Rivers did
not indicate he wished to talk to you? -

No, sir,vhe did not.

Then he was taken back and placed in your cruiser?
That's correct.

‘Was that cruiser océupied by anyone else?

No, sir, it was not.

© B o p o >

Where was Mr. Robinson during all this?

A. He was sitting in the same chair where he was told
to stay when we gave chase on the foot pursuit.

0. Okay. All richt. And then at that point in time,
he's in the back of the car. He's been Mirandized once.
Then, after you've done that, you all begin to look for.
drugs, correct?

A.  Yes, sir.

0. And you find, in that field or wherever, crack,
cocaine, and marijuana?

A, Yes, sir, we did.'
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Q. All right. And you -brought those drugs back and
pﬁt them in the font seat of the cruiser that had
Mr. Rivers in it?

A. Yes, sir.

Q. Ahd closed him in and left_the drugs on the front
seat and were outside the car, correct?

A. .Yes, sir. _

0. From the time you read him his Miranda warnings
the first time until the time you closed him in the car
with drugs on the front seat, about how much-time had
elapsed? | _

A. It's hard to say. Maybe no more than ten minutes,
probably.

Q. And so yourself,'Detective Tague, I guess Deputy
Craver, was there any other deputies on the'SCene?

A. You said —

Q. Deputy Tague, take?

A. Lieutenant Taqgue.

0. Yourself and Deputy Craver were there on the
scene. Were there any other deputies present?

A. A few more deputies ended up arrivingvon thé scene
at that point because at- that point in time, obviously,
when something happens, everybody comes to you, so there
were other deputies out there.

Q. So all the other deputies witnessed Mr. Rivers'
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knocking on the window?
A. Not all of them, no, sir.
0. But they were there, correct?
A. Yes, sir. |
0. So when he knocked on the window, you opened the
| back_dobr?
A. Yes, sir.
0. And read him his Miranda rights?
A. Yes, sit.
0. Had you asked him if he needed any medical
attention at that point?
a. T didn't.
Q. You didn't?
A No, sir.
0. And so you read him his Miranda rights again.
A Yes, sir. |
0. And then asked him if there was anything he wanted
to tell you, and it had to be yes or no.
A. Yes, sir. That's correct.
Q. Okay. And he answered yes.
A. Yes, sir.
Q. So at that point, you hadn't told him he was under
arrest for any drugs.
a. No, sir.

0. So you asked him, if you want to answer any
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- I wanted to hear what he wanted to say, and that is when

marijuana is?

questions, he said yes, and what was the question you
asked him? |

A. I didn't ask him any questions. I Jjust éimply -

he stated the two quotes that I gave to Mr. Durant.
0. Okay. So even though ?ou told him énly to answer
yes and no and he said yes, he then just started talking?
~A. Yes, sir.
Q. Was he still seated in the car?
A Yes, sir.
Q. Were you still standinngver him?
A. I was standing over him.
0. And Lieutenant Tague, hé was standing in close
proximity also?
A. He was right there, yes, sir.
0. So you got Mr. Rivers in the back of the police
car with his hands cuffed behind him?
A. Yes, sir.
Q. As you and the lieutenant are standing there and

he tells you that the crack isn't his but the cocaine and

A. Yes, sir.
0. -And that he's a good person and he just fucked up?
A. Yes, sir, that's correct.

Q. Did he make any other statements?
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A. No, sir.

THE COURT: Let's me ask you a question: I'm

trying to get my mind, where did you find the drugs, in
hisAcar-or in your car?

THE WITNESS: No, sir. They weren't in a
vehicle. They were on —— that is what I was trying to
get out earlier where they were, but they were in a trash
pile type on the side oflthe road Mr. Rivers was walking.
We didn't really get to that.

THE COURT: The drugs were in a pile of
trash? | }

THE WITNESS: Yes, sir. They were discarded.

THE COURT: You saw him throw it? -

THE WITNESS: That is the whole reason for
all this.- That is what I was trying —— when you said
just answer the man's questions, that is what I was
doing.

THE COURT: Okay. I wasn't getting it in my
head because I heard front seat, back seat.

THE WITNESS: We just never talked about the
reason why we'wént to narcotics.

THE COURT: Okay. Just wanted to get that
clear. Go ahead. I'm sorry for interrupting you.

BY MR. SMILEY:
0. At that point he admits to the cocaine and the
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marijuana, but not thé crack.
A.
Q.
A.
Q.
writing, that oral statement?
A.
remember if I asked him that or not.
0.

>

L )

> o ¥ oo

Q.

your incident report?

A.

would just be the wéights of the drugs.

Q.

record that you have of the incident?

A,

Q.

were filled out with that?

" So this incident report that you did is the only

That's correct.
And you charged him with all three, correct?
Yes, sir.

Did you ask him if he wanted to put that in
To be honest with you, sir, I really don't

It wasn't reduced to writing, was it?

It was not,'no,Asir.

Did you ask him any other questions?

Not at that time. |

Did he make any other admissions?

Not to me.

After he said, that you just closed him_béck.up?
Yes, sir. |

Did you take any notes of any sort before you made

No, sir. That only notes that T would ever take

Yes, sir.

In deploying the Taser, was there any reports that

it I s
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A. The only report that would be filled out for the

Taser is actually this report itself, given the title and

then the narrative, and then it would also be put on the
use of forcé report, or it's Jjust a sheet that we fill
out. |

0. Does that use of force report contain any of my
client's admissions? _

A. No, sir. Use of force report is'just a one-page
sheet. TIt's a checklist.

0. I don't have it. It wasn't provided to me in
discovery, so I'm just askingﬁ So there was a report
that was filled out in, that regard. Okay. Did my
client -- did you ever ask my client about his
educational background --

A. No, sir.

0. —- before asking him any questions?

A. No, sir.

0. All right. Now, you say my client wasn't under
the influence of any drugs or alcohol? | |

A. Without a blood test, I wouldn't be able to tell
you yes or no, just what I observed. |

0. What you testified in direct —-

A. I didn't smell any alcohol. I didn't smell any
marijuana. |

0. Okay. Did you ask him if he had taken any drugs
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or alcohol before you arrested him?

A. No, sir.

0. Did you ask him any other quest