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STATEMENT OF THE CASE
For purposes of this brief, Respondent agrees Appellant’s statement of the case is

substantially correct.
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STATEMENT OF FACTS

Deputy Ryan Blakeley was serving a warrant on David Tyrone Robinson. Blakelcy
found Robinson in a common area, sitting on a c':hair by a shed, as Blakeley pulled upin a
marked police car. Deputy Blakeley also saw Appellant Rivers walking. Robinson and
Rivers were the only two people in the vicinity. ROA. pp. 113-115.

Rivers did not see Deputy Blakeley at first, but then as he saw thé Deputy, his eyes
widened, he looked surprised, his whole body language changed. Rivers stealthily tossed
an item to the ground, “as [if] he didn’t want [ Blakelcy] to notice it” and continued walking.
ROA pp. 115, lines 14-24. Blakeley was suspicious of narcotic activity, but Blakeley felt
that if he approached Rivers at that point, Rivers would run. So Blakeley proceeded to serve
the warrant on Robinson, who was cooperative. Blakeley put Robinson in handcuffs. ROA.
pp. 116-117.

Then Blakeley approached Rivers, who had been walking towards the shed, told
Rivers that he noticed Rivers throw an object down, and asked for Rivers’s license for a
warrants check. It came back clear, at which point, Blakeley asked Rivers if he had any
problem with B]ai(eley patting him down and searching him for narcotics. Rivers consented.
Blakeley testified that he wanted to search Rivers for weapons — they were in a high crime
area and high drug area. Blakeley did not find anything from the pat-down search. At that
point, Blakeley grabbed Rivers’ hand to detain him while he checked out the item Rivers
dropped. Rivers yanked his hand away and asked what Blakeley was doing. Blakeley
explained that he was detaining Rivers to investigate the item Rivers littered. Rivers puiled
away a second time and pushed Blakeley in the chest. Then Rivers ran. ROA. pp. 116-120.

Blakeley pursued Rivers and tried to taser Rivers. The taser managed to cause Rivers

\




to fall, but did not immobilize him. When Blakeley caught up to Rivers, they struggled.
Rivers threw the handcuffs into the woods. Blakeley told Rivers he was under arrest, to quit
resisting. Blakeley at this point was goirig to arrest Rivers for assauiting police. The
struggle continued, Rivers continued to try and break away from Blakeley, Blakeley used
brachial stuns, knees to the groin, and eventually brought Rivers under his control, and then
Blakeley hit the emergency button on his shirt while he waited for backup to arrive. Rivers

was under arrest for assaulting a police officer and resisting arrest. ROA. pp. 121-129.

Blakeley read Rivers his Miranda rights. Rivers was taken to the police cruiser.
Then Blakeley went back to retrieve the items Rivers dropped. Deputy Summersell found
thé items ~ a pill bottle with over 10 grams of crack cocaine inside and a clear plastic bag
with 22 grams of cocaine powder. ROA. pp. 130-134; pp. 223-224,

Rivers then tried to get the officers’ attention by banging his head against the police

car window. Blakeley opened the door to see what Rivers wanted. Rivers was trying to talk

about the incident that occurred, but Blakeley read Rivers his Miranda rights a second time.

Then Rivers told Blakeley that the coke was his, but not the crack. ROA. pp. 134-141.
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ARGUMENT
1.
The trial court did not err in denying Appellant’s motion
for directed verdict where Appellant resisted arrest for
assaulting a police offlcer.
Appellant argucs that the trial court erred in denying Appellant’s motion for directed
- verdict for the resisting arrcst charge because Appellant was resisting an unlawful arrest.
The trial court did not err. Appellant was being lawfully detained so that Blakeley could
investigate the abandoned item. Appellant assaulted Blakeleyby pushing him, and then fled.
Blakeley pursued Appellant to arrest him for assaulting a police officer. Appellant resisted,
even after Blakeley advised Appellant that Blakeley was arresting Appellant. Further,
Appellant did not have the right to resist arrest, as the legislature amended the underlying
statute in 1990 to proscribing resisting all arrests where the person resisting knows or should
know he is being arrested by a law enforccment officer.
Resisting arrest, proscribed under S.C. Code Ann. § 16-9-320(B) (Supp. 2009) is
defined in relevant part as follows:
It is unlawful for a person to knowingly and willfully assault,
beat, or wound a law enforcement officer engaged in serving,
executing, or attempting to scrve or execute a legal writ or
process or to assault, bcat, or wound an officer when the
person is resisting an arrest being made by one whom the
person knows or reasonably should know is a law enforce- .
ment officer, whether under process or not.
When considering a motion for directed verdict, the trial court is concerned with the
existence of evidence, not its weight. State v. Walker, 349 S.C. 49, 53,562 S.E.2d 313,315

(2002). In reviewing the denial of a motion for a directed verdict, the reviewing court must

~ put the evidence in the light most favorable to the State. Id. “If there is any direct evidence




or any substantial circumstantial evidence reasonably tending to prove the guilt of the
accused, an appellate court must find that the case was properly submitted to the jury.” State
v. McGowan, 347 S.C. 618, 622, 557 S.E.2d 657, 659 (2001). o

Appellant argues that a directed verdict should have been granted because Appellant
was illegally detained or altematively that Appellant was resisting an investigatory detention

and not an arrest.’! Appellant relies heavily on State v, Brannon, 379 §.C. 487, 666 S.E.2d

272 (Ct. App. 2008), which was affirmed in result, but with a very different analysis by the
Supreme Court after Appellant filed hisbrief. State y. Ricky Brannon, Op. No. 26855 (S.C.

Sup. Ct. filed Augustv 9,2010). In Brannon, law enforcement responded to a call from a

women who observed an individual breaking into her car from her apartment window.
Officers arrived on the scene and saw Brannon in the parking lot. They shouted, “stop,
police!” and Brannon fled. Brannon was then apprehendéd and charged and convicted for
breaking into a motor vehicle and resisting arrest. The Court of Appeéls réversed finding no
arrest occurred when Brannon was told to stbp, but fled, since Brannon was not seized. The
Supreme Court disagfeed with this analysis since seizure and arrest are not synonymous
terms. However, the Supreme Court dida gree that adirected verdict was warranted because
there was no evidence of an arrest being made.

In determining if an arrest occurs, the Supreme Court advises that focus must rest
with the intent of the police officer and suspéct. Brannon, supra (citing State v. Williams,
2378.C. 252,257,116 S.E2d 858, 860-61 (1 960)). In Brannon, the Supreme Court found

I Although not placed on the record until after the verdict, it appears that Appellant

renewed the motion for directed verdict after the close of the defendant’s case.
See ROA. pp. 342-343; State v. Adams, 332 S.C. 139, 504 S.E.2d 124 (Ct. App.
1998) (requiring defendant to renew motion for directed verdict at the close of all
evidence in order to preserve the issue for review).

6
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that where the officer docs not manually touch the suspect, then the subjective intent of the

officers and suspect must be analyzed. Brannon, supra. The instant case differs somewhat

in that thc confrontation began with a touching, but under the unique circumstances of this
case, the analysis remains essentially the same. [nitially, Officer Blakeley was attempting
to place Rivers in handcuffs during an investigatory detention. Officer Blakeley iqfonncd
Rivers at that point that he was not under arrest, but that Blakeley was placing Rivers in
handcuffs until Blakeley could check on the dropped items.* ROA. p. 119, lines 1-7. At this
point in time, Blakeley did not have the subjective intent of arresting Rivers.

However, once Appellant pushed Blakeley, Blakcley formed the subjective intent to
arrest Appellant for assaulting a police officer, and pursued Appellant for this purposc. As
they struggled, Blakeley informed Appellant he was arresting Appellant for assault, yet

Appellant continued resisting by force. Accordingly, evidence supports that Appellant was

resisting a lawful arrest.

Appellant argues that he was resisting an unlawful arrest. However, Blakeley was,

- prior to being pushed by Appellant, lawfully detaining Appellant in an investigatory stop.

“For ‘what the constitution forbids is not all searches and seizurcs, but unrcasonable searchcs
and seizures.” Terry v. Ohio, 392 U.S. 1, 9, 88 S.Ct, 1868, 1873, 20 L.Ed.2d 889 (1968)
(citations omitted).

*The Fourth amendment does not require a policeman who lacks the precise level of

information necessary for probable cause to arrest to simply shrug his shoulders and allow

2 The Court of Appeals in Brannon found that the resisting arrest statute did not
apply to Terry stop encounters. The Supreme Court did not squarely address the
issuc, although its opinion scems consistent with that interpretation. In the instant
casc, it is unnccessary to examine that issue.

7



a crime to occur or a criminal to escape. On the contrary, (Terry v. Ohio] recognizes that it

may be the essence of good police work to adopt an intermediate response.” Adams v.

Williams, 407 U.S. 143, 145-46, 92 S.Ct. 1921, 1923, 32 L.Ed.2d 612 (1972) (citation

omitted). Nor are police officers required to ignore the relevant characteristics of a location.
Illinois v. Wardlow, 528 U.S. 119, 124, 120 S.Ct. 673, 145 L.Ed.2d 570 (2000). Nervous,
evasive behavior is considered a pertinent factor when determining reasonable suspicion.
Wardlow, 528 U.S. at 124, 120 S.Ct. 673. Evasion also can contribute to reasonable
suspicion. United States v. Lender, 985 F.2d 151, 154 (4™ Cir. 1993).

The foilowing' commentary was quoted by the Uni?ed States Supreme Court, with
approval, in Michigan v. Summers, 452 U.S. 692, 101 S.Ct. 2587, 69 L.Ed.2d 340 (1981):

It is clear that there are several investigative techniques which
may be utilized effectively in the course of a Terry-type stop.
The most common is interrogation, which may include both
a request for identification and inquiry conceming the
suspicious conduct of the person detained. Sometimes the
officer will communicate with others, either police or private
citizens, in an effort to verify the explanation tendered or to
confirm the identification of determine whether a person of
that identity is otherwise wanted, Or, the suspect may be
detained while it is determined if in fact an offense has
.occurred in the area, a process which might involve
checking certain premises, locating and examining objects
abandoned by the suspect, or talking with other people. If
it is known that an offense has occurred in the area, the
suspect may be viewed by witnesses to the crime. There is no
reason to conclude that any investigative methods of the type
just listed are inherently objectionable; they might cast doubt
upon the reasonableness of the detention, however, if their use
makes the period of detention unduly long or involves
moving the suspect to another locale.

Michigan v. Summers, 452 U.S. at 701, 101 S.Ct. at 2593 n. 12 (quoting with approval 3
W.LaFave, Search and Seizure § 9.2, pp. 36-37 (1978)) (emphasis added).

“Inherent in Summers’ authorization to detain an occupant of the place to be scarched
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is the authority to use reasonable force to effectuate the detention.” Muehler v. Mena, 544
U.S. 93, 99, 125 S.Ct. 1465, 161 L.Ed.2d 299 (2005) citing Graham v. Connor, 490 U.S.
386, 396, 109 S.Ct. 1865, 104 L.Ed.2d 443 (1989). “Fourth- Amendment jurisprudence has

long recognized that the right to make an arrest or investigatory stop necessarily carries with

it the right to use some degree of physical coercion or threat thereof to effect it.” Graham,

supra. .
United States v. Lee, 372 F.Supp. 591 (W.D. Penn. 1974}, aff 'd without opinion by
U.S.v. Lee, 505 F.2d 731 (3d Cir. 1974) cert. denied by Lee v. U.S.,'420 U.S. 933, 96 -S.Ct.
1138, 43 L.Ed.2d 407 (1975) is instructive. In that case, a bank manager saw two men
outside the bank, after it had just opened, bobbing in and out from a building near the bank. .
The bank was next to a large Westinghouse plant where it was paydéy, and customarily
couriers traversed between the bank and the piant to cash checks. The bank manager called
the police station, and the police chief, unaccompanied, approached the scene to find the two
suspicious men. One man ran, but the chief grabbed the other man, Lee, by the arm; and told
him “I want to talk to you.” The chief put Lee in the cruiser so he could not get away, then
started to drive to sear;:h for the other man. Lee started to pull something out of his jacket,
prompting the chief to remove Lee and search him, finding a sawed-off shotgun. Id. at 592-
593.
The district court found the initial detention reasonable under the circumstances,
citing Terry and Adams v. Williams. The district court opined as followé:
That the Chief grabbed the defendant by the arm, stated ‘I
want to talk to you’, and placed him in the police car, all -
apparently without protest, was, we believe, reasonable police
conduct under the circumstances and reasonably calculated to

maintaining the status quo between the Chiefand the suspects
- pending further developments and investigation. Obviously,



the Chief had a duty to attempt to apprehend and question the
defendant’s companton, whohad fled at his approach, without
letting the -defendant, who was also acting suspiciously,
remain at large. The Chief was alone and confronted by two
individuals whose conduct gave rise to a well-founded
suspicion that they were contemplating a daylight robbery of
either the bank itself or a courier, the obvious exigencics of
this situation authorized by the Chief by a show of authority

“and limited physical force to temporarily seize the defendant
and restrain his freedom of movement by placing him in the
back seat of the cruiser until the situation stabilized and he
could determine if a full custodial arrcst and further detention
were necessary. We believe the scizure of the defendant and
temporarily placing him in the back of the police cruiscr was
a legitimate option available to [the Chief] and was appropri-
ate action for him to take undcr the circumstances.

id. at 593 (citz;tion omitted).

In United States v. Purry, 545 F.2d 217 (D.C. Cir. 1976), in light of suspicious
characteristics of Purry that Officer Swygert observed as Purry was walking three blocks
away from where bank robbers had just abandoned their car, Officer Swygert e;pproachcd
Purry and asked for idcntiﬁcation. Puﬁy did not have any. Officer Swygert édvised Purry
of a bank robbery and that he was going to take Purry back to the bank for a showup
identification, Purry- attempted to pull away when Swygert put his ami on Purry, but
Swygert and another ofﬁcér put Purry in handcuffs. Shortly aﬁérwards, another officer
t&ough dispatch, confirmed a description of one of the suspects which matched Purry. He

- was brought back to the bank for a show-up identification where he was positively identified
as-a robber. | |

Purry argued that he was arrested without probable cause. The D.C. Circuit
disagreed: |

Having lawiully stopped Purry, Officer Swygert was entitled

“to maintain the status quo momentarily while obtaining more
information™, Adams v. Williams, supra at 146, 92 S.Ct. at

10
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1923, and in maintaining the stz.itus quo he was entitled to use
reasonable force. We think the handcuffing of Purry was
reasonable, as a corollary of the lawful stop. See Terry v.
Ohio, supra, 392 U.S. at 27, 28, 88 S.Ct. 1868. Given
Swygert’s suspicions he was cntitled to obtain more informa-
tion about Purfy’s possible implication in the holdup; and
when Purry attempted to frustrate further inquiry Swygert was
not required to shrug his shoulders and allow the suspected
criminal to walk away. Adams v. Williams, supra at 145, 92
S.Ct. 1921. The handcuffing was an appropriate method of
maintaining the status quo while further inquiry was made.
Id. at 220.

The Eighth Circuit cited Lee favorably, finding that an investigatory stop did not
evaporate after the defendant provided his license and was frisked by the police officer, who
thereafter thought it safest to place the defendant in the police car whilc she checked for
outstanding warrants. United States v. Lego, 855 F.2d 542, 545 (8" Cir. 1988). The Eighth
Circuit rejected the contention that placing defcndant in the patrol car was tantamount to
arrest. “The obvious exigencies of the situation authorized [the police officer] to continuc
her investigatory stop until the situation stabilized and she could determine if full custodial
arrest and detention were wamranted.” 1d. The Court concludéd: “we are sensitive lo the
possibility that the latitude given police officers to conduct jnvestigatory stops may be
subject to abuse, we do not believe that [the police officer] acted to harass or intimidatc Lego
by placing him in the rear of her patrol car,” Id.

Deputy Blakeley testified as follows concerning his initial attempt to handcuff
Rivers:

Q: — what were you attempting to do?
A: I was attempting to detain him on the fact to perform an

investigation for what he threw down, what [ saw him litter
on the ground before. .

11




Q: If you would have gotten the cuffs on him, what would
you have done?

A: [ would have sat him down with Mr. Robinson. I would
have waited for my backup to arrive. [ would have let
whoever responded for backup watch over the two subjects
that were there, to have control over them. At that point [
would have gone back to where I saw him toss, or discard the
items. | would have tried to locate the items, and at that
point, being if the items were trash or a bag of Doritos or a
‘brick or whatever, he would have been released, and if it
would have been contraband, likec we found, he would have
been placed under arrest.

ROA. p. 198, line 12 - p. 199, linc 3.

In Summers, whén police cxccuted a warrant on Summc_ers’ residence, they
encountered Summers walking down the steps. They required Summers to éssist them in
gaining cntry to the premises and dctaincd him as they searched the premises, and after
finding narcotics in the residence, they searched Summers and found heroin in his coat.
Summers, 452 U.S. 8t 693, 101 S.Ct. at 2589. Summers argued that his initial detention was

" unlawful. The United States Supreme Court found the detention lawful, based in part, on the

basis that “the type of detention imposed here is not likely to be exploited by the ofﬁcer or -

unduly prolonged in order to gain more information, because the information the officers
" seek normally will be obtained through the search and not through the detention.” Id., 452
U.S. at 701, 101 S.Ct. at 2593-2594. Likewise, in the instant case, the detention was not for
the purpose of gathering evidence from Rivers himself, but for him to remain while the
dropped items were retrieved — it was not a detention designed to exploit Rivers or unduly
prolong his detention.

In detailing the potential justifications for detaining the occupant of a premiscs being

searched for contraband under a warrant, the Summers court noted the most obvious law

12
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enforcement interest “is the legitimate law enforcement interest in preventing flight in the
cvent that incriminating cvidence is féund." Id..452 U S. at 702, 101 8.Ct. at2594. Inthe
instant case, Blakeley was not required to race to the.litter while Rivers was given the
opportunity to make his escape.

Summers also noted the danger for police in executing a warrant in a search for
narcotics as “it is the kind of transaction that may give rise to sudden violence or frantic
cffo-rts to conceal or destroy evidence.” Id. “The risk of harm to both the police and the
occupants is minimized if the officers routincly exercisc unquestioned command of the
situation.” Id., 452 U.S. at 703, 101 S.Ct. at 2594. h‘] the instant case, Blakeley was
_handcﬁfﬁng Rivers and waiting for backup to watch over Rivers and Robinson before.he
procecded to investigate the dropped item — *“to have control over them”. As i.nisummers,
Blakeley needed to exercise “unquestioned command of the situation™ for safety purposes
in executing a lawful investigation of the crime he reasonably suspected of being in progress.

In the instant case, it can hardly 5e said that Deputy Blakefey was acting to harass or

intimidate Appellant. Blakeley testificd he intended to put Rivers in handcuffs while

Blakeley waited for backup to watch Rivers and Robinson so Blakeley could check the
_thrown items, left in close proximity, to see whether or not they were, as he reasonably

~ suspected, narcotics. If the litter was mere trash as opposed to contraband, Blakeley would

have promptly rcmoved the handcuffs from Rivers. Blakeley was only placing the handcuffs
on Rivers to preserve the status quo for the briefcst time necessary to check on the item
Rivers surreptitiously dropped. ROA. pp. 198-199.

This briefinvestigatory detention was not an illegal arrest. Blakeley was not required

to shrug his shoulders and give Appcllant the opportunity to leave before Blakeley could

13




retrieve the discarded items. Putting handcuffs on Appellant so he would not flee was
permissible to preserve the status quo for the brief time it would take for backup to arrive and

to retricve the item to determine if a more formal custodial arrcst would become necessary.

Lego, supra; Lee, supra. It did not entitle or excuse Rivers in pushing Blakeley to make his

getaway. So when Blakely captured Rivers and Rivers attempted to fight him off, even after
Rivers was advised he was under arrest, Rivers was resistiﬁg arrest.

Further, the statutc clearly proscribes resisting “an arrest™, not resisting a lawful
arrest. As originally enacted in 1980, S.C. Code Ann. § 16-9-320 proscribed resisting a
“lawful arrest” and also the assaulting, beatiné, or wounding an officer while wsisﬁ‘ng a
“lawful afrcst". 1980 Act No. 511, § 3. Then in 1990, fhe term “lawful” was omitted from
the language of the statute. 1990 Act No. 598 § 2.’ |

Our courts “have long acknowledged the prcsumption that in adopting an amendment

to a statute, the Legislature intended to change the existing law.” Key Corporate Capital,

Inc. v. County of Beaufort , 373 S.C. 55, 60, 644 S.E.2d 675, 678 ('2006). “Because the
amendment materially changed the terminology of the statute, a departure from existing law
clearly was intended, rather than a dariﬁcation of original intent.". Id.. 373 S.C. at 61, 644
S.E.2d at 678. The words of a statute will be given their plain and ordinary meaning without

resort to subtle or forced construction to limit or expand the statutc’s operation. Hitachi Data

3 Appellant cites State v. McGowan, 347 S.C. 618, 557 S.E.2d 657 (2001) and State
v. Wiliams, 367 S.C. 192, 624 S.E.2d 443 (Ct. App. 2005) to argue that South
Carolina law is “clcar” that an individual may legally resist an unlawful arrest.
However, McGowan dcalt with the application of S.C. Code § 16-3-625, which
specifically applics to resisting the “lawful efforts of a law enforcement officer to
arrcst” by use of a deadly weapon. Williams considered and found that a
defendant has a right to resist a lawful arrest made with excessive or unlawful
force, and that this should have been charged to the jury — it did not address the
legality of resisting an unlawful arrest made without excessive force.

14
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Sys. Corp., v. Leatherman, 309 S.C. 174, 420 S.E.2d 843 (1992).

The changc is consistent with the trend away from an antiquated self-help remedy to
a law consistent with the needs of modern urbanized society:

Under common law, a citizen generally is permitted to use
rcasonable force to resist an illegal arrest. However many
states have abrogated the common law by statute, or through
court holdings, reasoning the common-law rule is no longer
consistent with the needs of modern society. . . .

5 Am. Jur. 2d Arrest § 89.
The policy behind such a change is well articulated by the Alaskan Supreme Court
in Miller v, State, 462 P.2d 421 (Alaska 1969) as follows:

The weight of authoritative precedent supports a right
to repel an unlawful arrest with force. . . . this was the rule at
common law. It was based upon the proposition that every-
one should be privileged to use reasonable force to prevent an
untawful invasion of his physical integrity and personal
liberty.

But certain imperfections in the functioning of the rule
have brought about changes in some jurisdictions. A new
principle of right conduct has been espoused. It isargued that
if a peace officer is making an illegal arrest but is not using
force, the remedy of the citizen should be that of suing the
officer for false arrest, not resistance with force. The legality
of a peaceful arrest may frequently be a close question. It is
a question more properly detcrmined by courts than by the
-participants in what may be a highly emotional situation,
Because officers will normally overcome resistance with
necessary force, thedanger of escalating violence between the
officer and the arrcstee is great. What begins as an illegal
misdemeanor arrest may culminate in serious bodily harm or
death.

The control of man's destructive and aggressive
impulses 1s one of the great unsolved problems of our socicty.
Our rules of law should discourage the unnecessary use of
physical force between man and man. Any rule which
promotes rathcrthan inhibits viclence should be re-examined.
Along with increased sensitivity to the rights of the criminally
accused there should be a corresponding awarcness of our
need to develop rules which facilitate decent and peaceful

15




behavior by ail.
Miller, at 426.

The present case presents justification for the legislature’s abrogation of the common
law ruleinits 1990 amendment. Deputy Blakclcy was attempting a peaceable detention, éﬁd
whether it was a permissible investigatory detention or, as Rivers would claim, an illegal
arrcst, the record indicates Deputy Blakelcy was acting in good faith. What should have
been a peaceable transaction turﬁed into a violent cpisode lcaving both partie; bruiscd and

tattered. Accordingly, “the lcgality of a peaceful arrest should be determined by courts of

law and not through a trial by battlc in the streets.” Miller, at 427.

Since Rivers had u; right to resist a lawful détention by ass«:mlting Blakeley, Rivers
had no right to resist his subscquent arrest following his frantic flight. Rivers also did not
have a right to resist an unlawful arrest pursuant to the plain language of S.C. Code §16-9-

320(B). Accordingly, the trial court did not err in denying the motion for directed verdict.

16
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i
Appellant was not entitled to have Appellant’s voluntary
statement which he initiated, or the cocaine and crack
‘cocaine which he abandoned upon seeing a police car,
suppressed as fruit of the poisonous tree.

Rivers claims that his confession and the drugs he abandoned both should be
supprcssed as tainted fruit of an illegal arrest. Rivers drobped the crack and cocaine upon
first sight -of Deputy Blakeley. The narcotics are abandoned items to which no Fourth
Amendment rights attach. Hester v. United States, 265 U.S. 57, 58, 44 S.Ct. 445, 446, 68
L.Ed. 898 (1924) (finding that containers dropped by moonshiners while being pursued by
law enforcement that did not have an adequate warrant were not protected under Fourth
Amendment as there was no seizure of the containers, rather, the containers were
abandoned). California v. Hodari D., 499 U.S. 621, 111 S.Ct. 1547 (1991) (finding crack
cocaine thrown by defendant while being pursued by law enforcement wa§ abandoned
propeﬂ);). The present case differs from Hodari D and Hester only in tHat Rivers drdpped
his contraband well before Deputy Blakeley confronted or even approached Rivers.

As to the statement, this issue is not preserved as Rivers only cha!lengcd the
voluntariness of the confession and never sought to suppress the confession as fruit of an
illegal arrest. During the suppression hearing, Rivers argﬁed that blows received while he
resisted arrest and confinement in a small space whilc in the company of two police officers
rendered his confession involuntary “in violation of my client's Fifth Amendment right to
remain silent, the South Carolina constitution, and Miranda, Jackson versus Denno and its
progeny.” ROA. pp. 58-59. The ground raised in support of a claim of error on appeal must

be the same ground offered in support of the objection at trial. State v. Smith, 337 S.C. 27,

34,522S.E2d5 98, 601 (1999). A party cannot argued one ground below then argue another

17




on appeal. State v. Hudgins, 319 S.C. 233, 237, 460 S.E.2d 388, 390-91 (1995) overruled
on other grounds by State v. Collins, 329 S.C. 23, 495 S.E.2d 202 (1998). Rivers moved to
suppress the statement not as the fruit of an illegal‘seizure, but on the basis that it was
involuntary. Accordingly, Rivers did not preserve the issue for appeal.

The investigatory detention and subsequent arrest were lawful, for the reasons
articulated in Respondent’s issue I, which Respondent incorporates. Further, even if the
detention or arrest was improper, fhe confession is still admissible. The “fruit of the
poisonous tree” doctrine holds that evidence pfoduced by ordirectly derived from an illegal
search is generally inadmissible against the defendant due to its origin.al taint. Wong Sun
v. United States, 37t U.S. 471,83 8.Ct. 407,9 L.Ed 24441 (1963). How_ever, inWong, “the
United States Supreme Court has declined to hold that all evidence is “fruit of the poisonous
tree’ simply because it would not have come to light but for the illegal actions of the police.”
State v. Nelson, 336 S.C. 186, 519 S.E.2d 786 (1999).

InKraup v. Texas, 538 U.S. 626,123 S.Ct. 1843, 155 L.Ed.2d 814 (2003), the United
States Supreme Court held that merely giving a defendant warnings pursuant to Miranda v.

Arizona did not automatically remove the taint of an illegal arrest. However, regardless of

the legality of the arrest, a confession will become admissible “that was an act of free wil!
[sufficient] to purge the primary taint of the ﬁnlawful invasion.” Kraup, 538 at 632-633, 123
S.Ct. at 1847 (citations and intemal quotations omitted). “Relevant considerations include
observance of Miranda, the temporal proximity of the arrest and the confessibn, the presence
of intervening circumstances, and, particularly, the purpose and flagrancy of the official

misconduct.” Id., 538 at 633, 123 S.Ct. at 1847.

4384 U.S. 436, 86 S.Ct. 1602, 16 L.Ed.2d 694 (1966).

18
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- In the instant case, Rivers initiated the conversation, itching to give his version of
events. Deputy Blakely paused Rivers long enough to give Rivers his Miranda warnings,
the second time Blakely read him his rights. Rivers emphatically offered his partly
exculpatory version of events without prompting. See ROA. pp. 138-141, pp. 204-206.
Further, Deputy Blakely’s conduct was hardly flagrant misconduct and his actions cannot
be said to be made in bad faith. Deputy Blakely merely was attempting to preserve the status
quo momentarily to verify that Lee did in fact drop nafcotics. Further, the temporal -
proximity does not deflate the voluntary nature of Rivers’s statement. Rivers was placed in
an ajr conditioned police vehicle and enjoyed a cooling-off period. Rivers banged his head
against the car window to get officers attention and initiated the conversation himself. Any
purported taint was removed by these clearly free and voluntary actions.

Additionally, under State v. Nelson, 336 S.C. 186, 519 S.E.2d 786 (1999), if this

Court were to find that the initial detention of Rivers constituted an illegal arrest or seizure,
Rivers’s new and distinct crimes of assault and then resisting arrest provided independent

grounds for arrest.

19
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The trial court did not err in denying the directed ver-
dict on the drug charges.

Intertwined with Rivers’ arguments that t_he statement should have been suppressed
is the argument that a directed verdict should have been granted on the drug charges.
However, the trial court would need to impermissibly weigh the evidence to grant a directed
verdict.

It is axiomatic, that in ruling on a motion for a directed verdict, the trial court is
concerned only with the existenc;e of evidence, not its weight. State v. Spann, 279 S.C. 399,
308 S.E.2d 518 (1983). The trial court rﬁust submit the case for the jury’s consideration if
any evidence, direct or circumstantial, tends to prove the guilt of the accﬁsed or from which
his built may be fairly and logically deduced. State v. Irvin, 270 S.C. 539, 243 S.E.2d 44
(1982). Only when there is a complete lack of competent evidence should the trial court
refuse a motion for directed verdict. State v. Schrock, 283 S.C. 129, 322 S.E.2d 450 (1984).
Upon a motion for directed verdict, the evidence is viewed in the light most favorable to the
State. State v. Creech, 314 S.C. 76, 441 S.E.2d 635, 638 (C{. App. 1994).

In the instant case, Blakely testified Rivers surreptitiously dropped item after Rivers
seemed unduly startled by the sight of Blakely in his police cruiser. Shortly afterwards, a
fellow officer recovered cocaine and crack cocaine from the same area. This evidence alone
is sufficient for the case to go to the jury. Further, Rivers gave a statement that the cocaine
was his and not the crack cocaine. This is frther bolsteréd by the fact that Rivers would not
have seen the narcotics that were recovered after he was put inside the police cruiser. Flight

is further evidence of guilt. Accordingly, Rivers was not entitled to a directed verdict.

20
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CONCLUSION
For all of the foregoing reasons, it is respectfully submitted that the judgment and
conviction of the lower court be affirmed.
Re5pect.full y submitted,

HENRY DARGAN McMASTER
Attorney General

JOHN W. McINTOSH
Chief Deputy Attorney General

SALLEY W. ELLIOTT
Assistant Deputy Attorney General

DAVID SPENCER
Assistant Attorney General

SCARLET A. WILSON
Solicitor, Ninth Judicial Circuit

. v /),/ s
7%

BY:~
DAXID SPENCER

-

Office of the Attorney General

Post Office Box 11349

Columbia, SC 29211

(803) 734-3727
ATTORNEYS FOR RESPONDENT

October 28, 2010

21




STATE OF SOUTH CAROLINA

IN THE COURT OF APPEALS

Appeal From Charleston County
Roger M. Young, Circuit Court Judge

THE STATE, Respondent,

VS.

ARTHUR LEE RIVERS, Appellant.
CERTIFICATE OF COUNSEL

The undersigned certifies that this Final Brief of Respondent complies with Rule 211(b,
SCACR.

HENRY DARGAN McMASTER
Attorney General

JOHN W. McINTOSH
Chief Deputy Attorney General

SALLEY W. ELLIOTT .
Assistant Deputy Attorney General

DAVID SPENCER
Assistant Attorney General

Scarlet A. Wilson

Solicitor, 9" Tudigiat-Circuit

S

Byes<: o
AVID SPENCER

Qffice of Attorney General
Post Office Box 11549
Columbia, SC 29211
(803) 734-3727

ATTORNEYS FOR RESPONDENT
October 28, 2010

521



522 L

STATE OF SOUTH CAROLINA
IN THE COURT OF APPEALS

Appeal From Charleston County
Roger M. Young, Circuit Court Judge

THE STATE,
Respondent,
Vs,

ARTHUR LEE RIVERS,

Appellant,
PROOF OF SERVICE

1, Norma Bigbee, certify that T have served the within Final Brief of Respondent
on Appellant by depositing two copies of the same in the United States mail, postage
prepaid, addressed to:

Tara Dawn Shurling, Esquire
3614 Landmark Drive, Suite D
Columbia, SC 29204
1 further certify that all parties required by Rule to be served have been served.

This 28th day of October, 2010.

Norma Bigbee
Legal Assistant

Office of Attorney General
Post Office Box 11549
Columbia, SC 29211
(803) 734-3727




523

IN THE STATE OF SOUTH CAROLINA
IN THE COURT OF APPEALS

APPEAL FROM CHARLESTON COUNTY

The Honorable Roger M. Young

Case No. 2008-GS-10-7788, 7795, 7796

STATE OF SOUTH CAROLINA,
RESPONDENT
VS.
ARTHUR LEE RIVERS,
APPELLANT.
FINAL REPLY BRIEF OF APPELLANT
TARA DAWN SHURLING

Attorney and Counselor at Law

3614 Landmark Drive, Suite D
Columbia, SC 29204

- (803) 738-8622
(803) 738-1600 FAX
tdslaw@shurlinglaw.com

ATTORNEY FOR APPELLANT.



524

TABLE OF CONTENTS-
TABLE OF CONTENTS ..ocv v S s
TABLE OF AUTHORITIES ettt
_AR.G.UMIIEI&T INREPLY oo S
CONCLUSION st e -
CERTIFICATE OF COUNSEL ..cccommvsmsvssssmsssmsrse s s o



525

TABLE OF AUTHORITIES
CASES -
?(t)ast)e v, Brannon, Op; No. 26855 (S.C. Sup. Ct. filed August 9, 2010) (Davis Adv. Sh. No. 31 at3
State v. Dowd, 306 S.C. 268, 411 S.E2d 428 (1991) crerrerecersreoeessremesesessresssmsesmsemsres 4
" STATUTES -
S.C. €O AN §16-9-320(B) rrrer s srsssetre e eesesreesen s
!



526 ™

ARGUMENT IN REPLY
In its Brief, the Respondent argues that the lower cb,urt properly denied the Appellant’s
motion fora directed verdict on the resisting arrest charge because
y " [Olnce Appellant pushed [Deputy] Blakely [sic'], Blakely formed '
- the subjective intent to arrest Appellant for assaulting a police
- officer, and pursued Appellant for this purpose. As they struggled,
Blakeley informed Appellant he was arresting Appellant for
assault, yet Appellant continued resisting by force. Accordingly,
evidence supports that Appellant was resisting a lawful arrest.
* Brief of Respondent at 7. . The Appellant respectfully asserts that Deputy Blakeley’s own
testimony belies the Respdndent’s position and that Deputy Blakeley did not have “the
} subjective'intent to arrest Apbellar'xt for asséﬁlting a.police officer.”
In State v. Brannon, Op. No. 26855 (S.C. Sup. Ct. filed August 9, 2010) (Davis Adv..Sh.
No. 31 at 105, 110), the Supreme Court held that the resisting arrest statute only criminalizes a
* . defendant’s resistance of a police officer whén the police officer had the “subjective intent[]” to
arrest that defendant, While the Respondent states that Depiity Blakeley had “the subjective
intent to arrest .Appeilant for assaulting a police officer,” Deputy Blakeley’s own testimony
disputes that contention. Although. Deputy Blakeley initially testified that he “was going to
arrest [fhé Appéllant] for assaulting police,’; s;eg ROA p. 123, lines 6-7, he later clarified that N
testimony and explicitly stated that he was only arresting the Appellant fbr resisting arrest:
Q: When you got him—when you got control of him and you '
. amrested him, what did you arrest him for that first time?
A: For assaulting police and resisting arrest.

Q: For assaultmg police while resisting arrest?
. A: Yes, sir.

! Deputy Blakeley’s last name is spelled “Blakeley” in the transcnpt See generally ROA p- 112, lme 1. The
Respondent’s Brief refers to him as “Blakely.”



g ROA p. 129, lines 17-22. Instead of arresting the Appellant for both assault and resisting arrest,
as two separate offenses, Deputy Blakeley arrested the- Appellant only for assault while resisting
‘arrest, which is one offense. Thus, it was not Deputy Blakeley s subjective mtent to arrest the
Appellant for assault as the Respondent posits; to the contrary, it was Deputy Blakeley’s
subjective intent to"arrest the Appellant only for resisting arrest. Under the facts set forth by
Deputy Blakeley, he could have ostensibly arrested the Appellant for assault and battery or
assault and battery of a high and aggravated nature. He did not arrest the Appellant for either of
these 'crimes. (':ensequently,.despite Deputy Blakeley’s statement, made during the-altercation,
that he was placing the Appellant under arrest for assault, there is in actuality no ewdence that
the Appellant was ever fonnally arrested or otherwise charged with assault apart from the assault
component of the resisting arrest _charge. S_eg State v. Dowd, 306 S.C. 268, 270, 411 S.E2d
428, 429 (1991) (“atn arrest is an ongoing process, finalized only when the tiefendant is propégly
-, confined”). " o \ |

- The fact remains that the crin_ie of 'assaulting a police officer ‘while: reslsting arrest
" requires that the defendant must be resisting an underlying arrest for another crime.. See Brief-of

Appellant at 9.” Deputy Blakeley did not have the subjective intent to arrest the Appellan't for

another crime. He only possessed the subjective intent to arrest the Appellant for .tesisting arrest. -

Consequently, the Appellant. could not be convicted of assaulting a police officer while resisting
tatgest, and his conviction under S.C. Code Ann. §16-9-320(B) should be reversed.

With regard to the ether arguments advanced by the Respondent as to why the
Appellant’s sentences shoulcl be affirmed, the Appellant woulcl rely upon the arguments paised in

hls Brief of Appellant.
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CONCLUSION . -
"The Appellant’s convictions should be réversed. Alternatively, the Appellant’s .

convictions should be reversed and this case should be remanded for a new trial.'

' Reépectﬁilly submitted,

TARA DAWN

N SHURLING
Attorney and Coungelor at

" Law Office of Tara Dawn Shurling, PA
3614 Landmark Dr., SuiteD
Columbia, SC 29204
803-738-8622
803-738-1600 Fax

E-mail: tdslaw@shurlinglaw.com
' ATTORNEY FOR THE APPELLANT.
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Respondent.

PER CURIAM: Arthur Lee Rivers appeals his convictions of
trafficking powder cocaine, third offense; possession of crack cocaine, third
offense; and assaulting a police officer while resisting arrest, as well as his
sentences of twenty-five years' imprisonment for the trafficking charge,
fifteen years' imprisonment for the possession charge, and ten years'
imprisonment for the resisting arrest charge, with the sentences running
concurrently. He contends (1) the trial court erred in denying his motion for a
directed verdict on the resisting arrest charge because the relevant statute
does not extend to investigatory stops and there must be an attempted arrest
before a defendant can be convicted of resisting arrest. Rivers also argues (2)
because his initial detention violated his Fourth Amendment rights, his
subsequent statement to police should have been suppressed. Additionally;

he maintains (3) because the drugs found at the scene should have been
suppressed as a result of the illegal initial detention, he was entitled to a.

directed verdict on the drug charges. We affirm pursuant to Rule 220(b)(1),
SCACR, and the following authorities:

1. As to the directed verdict on assaulting a police officer while
resisting arrest: State v. Venters, 300 S.C. 260, 264, 387 S.E.2d 270, 272
(1990) (holding that in reviewing a denial of a motion for a directed verdict,
an appellate court must review the evidence in the light most favorable to the
State); State v. Weston, 367 S.C. 279, 292-93, 625 S.E.2d 641, 648 (2006)
(noting that if any direct evidence or any substantial circumstantial evidence
reasonably tends to prove the guilt of the accused, an appellate court must
find the case was properly submitted to the jury); S.C. Code Ann. § 16-9-
320(B) (2003) ("Tt is unlawful for a person to knowingly and wilfully assault,
beat, or wound a law enforcement officer engaged in serving, executing, or
attempting to serve or execute a legal writ or process or to assault, beat, or
wound an officer when the person is resisting an arrest being made by one
whom the person knows or reasonably should know is a law enforcement
officer, whether under process or not."); State v. Tyndall, 336 S.C. 8, 18,518
S.E.2d 278, 283 (Ct. App. 1999) ("Section 16-9-320, the resisting arrest

531



532

statute, does not mandate the underlying arrest be prosecuted as a prerequisite

for the indictment, prosecution, or conviction of resisting arrest.").

2.  Astothe suppression of his statement: State v. Dunbar, 356 S.C.

138, 142, 587 S.E.2d 691, 694 (2003) ("A party may not argue one ground at

trial and an alternate ground on appeal."); State v. Haselden, 353 S.C. 190,
196, 577 S.E.2d 445, 448 (2003) (finding appellant's argument testimony was
improper character evidence unpreserved when appellant objected to the
testimony only on basis of relevancy); State v. Benton, 338 S.C. 151, 157,
526 S.E.2d 228, 231 (2000) (finding an argument in support of a jury charge
on one ground was not preserved because appel]ant had argued for the charge
based on a different ground at trial).

3.  As to the suppression of the drugs and his directed verdict motion .
on the drug charges: State v. Burton, 356 S.C. 259, 265, 589 S.E.2d 6, 9
(2003) ("The appropriate vehicle for challenging the admissibility of
evidence based on a'search and seizure violation is a motion to suppress. A
motion for directed verdict, on the other hand, challenges the sufficiency of
the properly admitted evidence." (internal quotation marks and citations
omitted)); id. at 265-66, 589 S.E.2d at 9 (finding when the deferidant did not
make a motion in limine nor did he timely move to suppress the evidence,
and instead, only raised the propriety of the search in a motion for a directed
verdict, the evidence was properly admitted); id. at 266, 589 S.E.2d at 9
(noting the general rule is that the failure to object to or the failure to move to
strike evidence renders such evidence competent and entitled to consideration
to the extent it is relevant).

AFFIRMED.

FEW, C.J., and THOMAS and KONDUROS, JJ., concar.
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