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INTEREST OF THE AMICUS

The South Carolina Chamber of Commerce (the “Chamber™) is a tax-exempt organization
under Section 501(c)(6) of the Internal Revenue Code organized to further the common interests
of South Carolina business. The Chamber is a leading advocacy organization for business in the
state, including the advocacy of a balanced and predictable tax and spending system. The Chamber -
strives to create prosperity for the state’s citizens through increased economic productivity and
competition and to promote the positive impact of a successful business community, in both the
private and public sectors, on citizens of this state.

The Chamber is a non-profit, non-partisan organization which represents businesses,
industries, professions, and associations throughout the State. The Chamber aims to serve South
Carolina’s broad based business interests using a unified voice. Specifically, the Chamber protects
South Carolina’s business by identifying and addressing issues facing businesses, lobbying at both
the state and federal level, providing management training and program development, offering
employer benefits programs, seeking a balance between environmental responsibility and
economic success, addressing educational policy to ensure a work force for the future, and
providing meaningful business communications.

The Chamber often files amicus briefs in appellate cases that address important issues that
relate to the common interests of South Carolina businesses. The Chamber submits this amicus
curiae brief to stress the overall importance of this case and to aid the court in understanding how
the decision of the ALC — denying the Appellant’s motion in limine and numerous objections and
allowing the South Carolina Department of Revenue to introduce the testimony of Dr. Glen
Harrison — undermines the fairness of the courts by failing to apply an apiaropriate standard for the

admission of expert testimony. Dr. Harrison has testified for the South Carolina Department of

Revenue in six other cases (outlined below). It is the court’s responsibility to act as a gatekeeper
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over the reliability of expert testimony by carefully evaluating whether the testimony is based on
sound scientific or legal principles. The Chamber has an interest in preventing testimony from
unqualified experts from being entered into evidence to uphold the Department’s assessment of
taxation over companies doing business in South Carolina. The Chamber therefore respectfully
submits this amicus curiae brief in support of the Appellant to provide the Court with further
guidance regarding the ALC’s improper exercise of its gatekeeping responsibility to exclude
unreliable expert testimony, and its opinion on the proper standard for introducing experts in ALC

cases.

STATEMENT OF ISSUES UNDER APPEAL

A. Did the ALC err in denying Appellant’s motion in limine and numerous objections and
allow the testimony of Dr. Glen Harrison?

ARGUMENT

L. General.

This matter was before the South Carolina Administrative Law Court (“the ALC”) pursuant
to a Request for a Contested Case Hearing filed by Dish DBS Corporation, f/k/a Echostar DBS
Corp., and Affiliates (“Petitioner”) challenging the South Carolina Department of Revenue’s
(“Respondent’s,” “the Department’s” or “the DOR’s”) final determination, in which the
Department assessed Petitioner taxes, interest, and understatement penalties following an audit for
tax years 2004-2010. In its determination, the Department assessed Petitioner a total of
$1,364,682.00 in taxes, interest, and related penalties. Appellant filed a Motion in Limine prior to
trial to exclude the testimony of Dr. Glen Harrison, which the ALC denied. Subsequently, a
hearing was held on the merits of the case on September 23-25, 2015. On May 20, 2016, the ALC
issued its Order, and Appellant filed a Motion for Reconsideration on May 31, 2016. On July 11,

2016, the ALC issued its Amended Final Order after consideration of the Appellant’s Motion for

2



-}

-)

Reconsideration, upholding the Department’s entire assessment of taxes, penalties, and interest.
Appellant timely appealed.

Review of the ALC’s decision by this Court is warranted in this case because of the
potentially widespread impact the decision could have on the consistency and reliability of South
Carolina’s corporate income tax laws. The importance of this case goes far beyond the application
to a single taxpayer. The Chamber requests that, given Dr. Harrison’s extensive testimony in state
tax cases, this Court choose this case to provide guidelines regarding expert witness testimony.

The latitude that the ALC granted the Department in introducing an expert who was
unqualified on state tax matters will have a significant impact on taxpayers across South Carolina.

The Chamber takes no position on the substance of the tax dispute. It submits thié Brief to
express that the Administrative Law Court, in this case and in others like it, has misinterpreted
South Carolina law and rules of evidence in holding that Dr. Glen Harrison’s training, experience,
and methodology qualify him as an expert witness on the issues of the sort presented in this case.
That error of law by the Administrative Law Court to properly understand its gatekeeper function
with respect to expert opinion testimony has at least probably affected the outcome of the case.

IL. Income-Producing Activities and Their Role in This Case.

The applicable apportionment statute in South Carolina provides:

If the principle profits or income of a taxpayer are derived from
sources other than those described in Section 12-6-2252 or Section
12-6-2310, the taxpayer shall apportion its remaining net income
using a fraction in which the numerator is gross receipts from this
state during the taxable year and the denominator is total gross
receipts from everywhere during the taxable year. For purposes of
this section, items included in gross receipts are provided in Section
12-6-2295.

S.C. Code Ann. § 12-6-2260 (2017). “Gross receipts” are defined depending on the type of

business in which the corporation is engaged. S.C. Code Ann. § 12-6-2295. For corporations that
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provide services, gross receipts include, among others, receipts from services if the entire income-
producing activity is within South Carolina. § 12-6-2295(A)(5). VIt also provides that “[i]f the
income-producing activity is performed partly within and partly without this State, sales are
attributable to this State to the extent the income-producing activity is performed within this state.”
Id. In addition, South Carolina courts have held that “receipts” are sourced to the place where the
services are performed, or the “place of activity” method. Lockwood Greene Eng’rs, Inc. v. S.C.
Tax Comm’n, 293 S.C. 447, 449, 361 S.E.2d 346, 347 (Ct. App. 1987).
| Althqugh “income producing activity” is not defined in the S.C. Code, the “cost of

performance” test inherently looks at income producing activity as it atterﬁpts to identify the costs
incurred while performing the activities. Relying primarily on the festimony of Dr. Glen Harrison,
the ALC found that “[p]etitioner’s [sole] income-producing activity is [1] the delivery of its signal
into subscriber’s homes and [2] onto their television screens.” Dish’s numerous other income
producing activities were disregarded by the ALC pursuant to Dr. Harrison's testimony.

This case is factually and legally very similar to DIRECTV, Inc. & Subsidiaries v. S.C.
Dep’t of Rev., Docket No. 14-ALJ-17-0158-CC (Appellate Case No. 2015-001509) affirmed, 421
S.C. 59, 804 S.E.2d 633 (Ct. App. 2017), in which Dr. Harrison provided very similar expert
testimony. The Chamber has an interest in only qualified experts testifying on what “income
producing” activities are because it has a great effect on the taxation of a taxpayer’s business in
the state.

The ALC, in both Dish and DIRECTYV relied on Dr. Harrison’s testimony to find that (1)
subscriber revenue is the simplest way to determine petitioner’s income-producing activity; and

(2) it is appropriate to disregard the multiple other income-producing activities of both companies.



This, of course, raises the question of whether Dr. Harrison was qualified to opine on what income
producing activities are under South Carolina state tax law.

III. The Department of Revenue’s Reliance on the Expert Testimony of Dr. Harrison in
Tax Cases has Been Inappropriate.

The Administrative Law Court relied heavily in this case on the testimony of Dr. Glen
Harrison in deciding whether the various activities of Dish were “income-producing” under South
Carolina law. It also relied on Dr. Harrison’s testimony to distinguish between Dish’s
“intermediate or prior activities and its income-producing activities.” In addition, according to the
ALC, Dr. Harrison’s testimony aided the court “in understanding the economic impact or
significance of these necessary, but intermediate activities and how those activities may differ from
the ‘income-producing activities’ referred to in S.C. Code Ann. § 12-6-2295(A)(5) (2014).

Dr. Harrison has testified in virtually every major state tax case for the DOR. In ES4
Services, LLC v. S.C. Dep’t of Rev., Docket No. 08-ALJ-17-0047-CC (C.J. Kittrell, Feb. 9, 2009),
he “was qualified as an expert in economics” and “testified concerning the importance of
increasing per capita income as a goal of economic development incentive programs.” The ALC
ruled against the Department stating the RVA state contract in dispute did not contain any wage
contingencies, as argued by the Department.

The next case he testified in was Carmax Auto Superstores West Coast, Inc. v. S.C. Dep’t
of Rev., Docket No. 09-ALJ-17-0160-CC (J. Matthews, Apr. 22, 2010). The issue in the case was
whether Carmax’s use of the gross receipts method was fairly representative of the extent of its
business dealings in South Carolina. The Department, relying on‘Dr. Harrison's testimony, held
that the standard gross receipts statute, section 12-6-2290, did not fairly reflect CarMax's tax
liability and it invoked the alternative apportionment formula under section 12-6-2320(A). In

reaching its decision, the ALC heavily relied on Dr. Harrison's testimony regarding the sources of



income, and the fact that Carmax’s apportionment ratio yielded a significantly lower tax than
another of its subsidiaries. Specifically at issue before the ALC was "whether the Department's
alternative formula reasonable," and whether the taxpayer's "financing income [was}] appropriately
sourced to South Carolina." (ALC Order, pg.1.) In holding that the Department's alternative
formula was reasonable, the ALC quoted Dr. Harrison at length:

The Department's expert witness explained the propriety of the
Department's application of § 12-6-2320 using a simile:

.. . [Tlhink of the taxpayer — and so the activity, business
activity in South Carolina as an apple. I mean, you see
something going on. By an "apple," I mean a certain type of
activity. Then you see it being mixed with a larger business
that's got apples and oranges. ... So simply recognizing that
the taxpayer was an apple company and that the other
companies that have been in the denominator it was being
mixed with was a fruit company, an apples and an oranges
company, that's — that leaps out at you . . . [T]he apples here
are the franchise payments, the royalties for intellectual
property and financing later on, in the last couple years;
whereas, the oranges in this case were the retail sales. There
were no oranges in South Carolina . . . One's an apple
company; the other's a fruit company. They shouldn't be
compared. (ALC Order, pg. 9.)

The ALC further quoted his testimony as follows:
The Department's expert stated this principle succinctly at trial.
"From an economist's perspective . . . [i]Jf it weren't for the South
Carolinians buying these cars, that [financing] income would not be
there, and that's the end of it to an economist"
(ALC Order, at pg. 13.)
On appeal, the Court of Appeals, CarMax Auto Superstores West Coast v. SCDOR, 397
S.C. 604, 725 S.E.2d 711 (2012) reversed, finding that the ALC erred in finding that the taxpayer

had the burden of proving the Department's alternative accounting method was not reasonable.



On appeal, 411 S.C. 79, 767 S.E.2d 195 (2014) (Pleicones, concurring in part and
dissenting in part), the Supreme Court rejected Dr. Harrison's testimony as a matter of law. The
Supreme Court refuted Dr. Harrison's Apples/Oranges testimony first by stating:

The Department contends that because it has proved that the

statutory formula did not fairly represent a taxpayer's business

activity within the state, the only issue on appeal is what burden of

proof to apply to the question of whether the Department's formula

was reasonable. This formulation of the issue assumes that the

Department made a sufficient showing regarding the first prong of

the analysis. We find that it did not as a matter of law.

767 S.E.2d at 200.

The Supreme Court also explicitly refuted Dr. Harrison's testimony by stating, "the Department
failed to prove the threshold issue that the statutory formula does not fairly represent CarMax
West's business activity within South Carolina." Id. The Court also implicitly minimized Dr.
Harrison's testimony by noting, "the Department merely describe[d] what it did rather than cite
any evidence justifying what it did." /d. (Emp. added.) Lastly, the Court held, "Even if these [tax
minimization] findings accurately characterize CarMax West's motives, they do not provide a
sound evidentiary basis to support the conclusion that the statutory formula did not fairly represent
CarMax West's business in South Carolina. . . . Therefore, we find that the Department failed to
satisfy its burden of proof as a matter of law." (Emp. added.) /d. at 201.

The third case Dr. Harrison testified in was Rent-A-Center West, Inc. v. S.C. Dep’t of Rev.,
418 S.C. 320, 792 S.E.2d 280 (2017). At issue was also whether the Department was able to use
an alternative apportionment formula pursuant to S.C. Code § 12-6-2320 in lieu of the normal
statutory formulae contained in Section 12-6-2290. The Department’s case relied on the testimony

of Dr. Harrison who testified, according to the Court of Appeals, as follows:

According to testimony from Dr. Glen Harrison, the DOR’s expert
witness on law and economics, the gross receipts ratio did not



provide an accurate reflection of the economic connection of RAC
West to South Carolina. Dr. Harrison indicated including royalty
receipts in the numerator of the ratio while including both total
royalty and total retail receipts in the denominator was like putting
apples in the numerator and apples and oranges in the denominator.
He further testified the DOR’s alternative method was economically
reasonable and excluding the retail operations from the calculations
was essential in order to ‘come up with a tax burden that fairly
represented the economic nexus of South Carolina.” Additionally,
Dr. Harrison indicated even if RAC West was a unitary business, it
should still be able to separate its accounts. Id. at 323-24, 792
S.E.2d at 262.

The Court of Appeals completely rejected his testimony as follows:

Substantial evidence does not support finding the statutory
apportionment method fairly reflected RAC West’s business
activities in South Carolina....Additionally, the DOR’s expert, Dr.
Harrison, indicated excluding the retail operations from the
calculations was essential to “come up with a tax burden that fairly
represented the economic nexus of the entity with South Carolina.”
Dr. Harrison testified that using the standard apportionment
method would be like having apples in the numerator, while having
apples and oranges in the denominator. However, this is how the
apportionment method is intended to work...A very small amount
of RAC West’s business comes from the royalties; therefore, this
should only comprise a small amount of its taxes. (Emp. added.) /d.
at 333, 792 S.E.2d at 267 (internal citations omitted).

His next case was Rent-A-Center Texas, LP v. S.C. Dep't of Revenue, Docket No. 09-ALJ-17-
0206-CC (filed January 6, 2012). The case involved the proper sourcing of management fees. The
ALC decision does not cite Dr. Harrison’s testimony, but presumably he supported the DOR’s
position that management fee income should be sourced to South Carolina. The ALC rejected the
DOR’s position and ruled in favor of the taxpayer’s argument that the income should be sourced
to Texas.

The next case was Duke Energy Corp. v. S.C. Dep’t of Revenue, 415 S.C.415, 764 S.E.2d

712 (2016). The ALC and appellate court decisions do not cite his testimony. The ALC, Court of



Appeals, and Supreme Court all ruled in favor of the Department’s argument that Duke was a
manufacturer and not a service provider.

The next two cases were DIRECTV, Inc. v. S. C. Dep 't of Revenue, 421 S.C. 59, 804 S.E.2d
633 (Ct. App. 2017), and the instant case, which are very similar both factually and legally. The
Court of Appeals relied heavily on Dr. Harrison's interpretation of section 12-6-2290 in DIRECTYV.
The court stated:

“Upon our review of the record, substantial evidence supports the
ALC's finding that DIRECTV's IPA is the delivery of signal to its
customers nationwide, and accordingly, the delivery of signal to
South Carolina customers is represented by 100% of its South
Carolina subscription receipts. Dr. Glen W. Harrison, the DOR's
expert, determined the purchase of DIRECTV's services and the
delivery of television services in the customers' homes or businesses
was the activity that "actually generate[d] income" for DIRECTV.”
Id. at 74, 804 S.E.2d at 641.

The Court also stated:

Additionally, we find Dr. Harrison correctly stated that the DOR
appropriately sourced DIRECTV's subscription revenue from its
South Carolina customers to the numerator of the gross receipts ratio
because it directly represented DIRECTV's business activity in
South Carolina and calculated DIRECTV's activity in the state.
Furthermore, we agree with Dr. Harrison's statement that the proxies
or approximations employed by DIRECTV were unnecessary in
measuring the value of DIRECTV's services in South Carolina -
because the subscription fee paid by DIRECTV's subscribers
directly placed a value on DIRECTV's services. Id. at 76, 804 S.E.2d
at 642.

Because Dr. Harrison has been relied upon in numerous ALC cases — and virtually every major
appellate court case -- as an expert for the Department in tax cases that have a substantial effect on
South Carolina business, it is vital, in the interest of the fair application of law to South Carolina’s
business community, that the court rule on whether he is a qualified witness in this area under both

the South Carolina Rules of Evidence and the Daubert standard.



IV. The ALC erred in denying Appellant’s Motion in Limine and Objections and
Allowing the Testimony of Dr. Glen Harrison.

DISH filed a Pre-Trial Motion in Limine opposing the testimony of the Department’s
‘expert witness Dr. Harrison and made numerous objections at trial, all of which were denied.
Harrison has a Ph.D. in economics, and was qualified as an “expert in economics.” His current
responsibilities are “teaching and research in the field of risk management and insurance.”
However, he has never taken a course, taught, or published in the area of state taxation,
apportionment of income for multi-state taxpayers, or the calculation of the numerator or
denominator in a state tax apportionment scheme. He has also never taken a course, taught a
course, or published an article on the calculation or definition of “income-producing activities” for
state tax purposes. !

Attached is Dr. Harrison’s impressive 27 page curriculum vitae. He has a Bachelor’s,
Master’s, and Ph.D. in Economics. Acéording to his vitae, (pgs. 2-3), he has received a number of
fellowships, awards, and prizes. None are in the fields of law or state taxation. None of his
employment experience, (p. 3), or his miscellaneous professional experience (pgs. 3 — 5) are in the
legal or state tax area with the sole exception of “Consultant, South Carolina Department of
Revenue (2007 — present).” (P. 5). He has published seven working papers, none of which is in the
area of law or state taxation. He has authored numerous publications, including Behavioral and
Experimental Economics (104 Publications, pgs. 6 — 14), International Trade Policy (37
publications, p. 14 — 17), Resource and Environmental Economics (28 publications, pgs. 17 —19),
Law and Economics (11 publications, pgs. 19-20), and Miscellaneous (5 publications, p. 20). His
law and economics publications principally dealt with several topics, including tobacco litigation,

mortgage lending, and salary discrimination. Not a single one of these 185 publications dealt with

1 See the attached Curriculum Vitae of Dr. Glen Harrison.
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taxation, and specifically state taxes. He has testified across the country in some 48 cases (pgs. 21
- 23), a large number of which were tobacco litigation. Of these 48 cases, the only time he has
testified in a state tax matter was for the South Carolina Department of Revenue.

It is an impressive resume, but nothing in it indicates any study, training, research,
publications, or experience in state taxation. He has not been engaged by any other state’s
department of revenue or taxation. Yet, he has provided critical testimony in every major appellate
state tax case in South Carolina.

Harrison’s testimony consisted of his opinion “from an applied economics perspective” to
the legal correctness of the Department’s sourcing of gross receipts. At his deposition, Harrison
cited two treatises on which he based his opinion, but conceded that neither treatise discussed
income-producing activities. He further conceded that no economic treatise supports his testimony
that Petitioner’s only income producing activity was the mailing of the bill. Nonetheless, Dr.
Harrison’s testimony is heavily relied upon by the ALC in its Order in this case and by the Court
of Appeals in DIRECTV.

A. South Carolina Rule of Evidence 702.
South Carolina Rule of Evidence 702 states:
If scientific, technical, or other specialized knowledge will assist the
trier of fact to understand the evidence or to determine a fact in issue,
a witness qualified as an expert by knowledge, skill experience,
training, or education, may testify thereto in the form of an opinion
or otherwise.
Although South Carolina has declined to explicitly adopt the Daubert standard, South
Carolina’s Rule of Evidence 702 is very similar to the Federal Rule of Evidence 702. State v.
Council, 355 S.C. 1, 515 S.E.2d 508 (1999). The South Carolina Rules of Evidence provides the

proper analysis to determine admissibility of scientific evidence. Id. at 20, 515 S.E.2d at 518. A

proposed expert witness in South Carolina must have “acquired by study or practical experience
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such knowledge of the subject matter of his testimony as would enable him to give guidance and
assistance to the jury in resolving a factual issue which is beyond the scope of the jury’s good
judgment and common knowledge.” State v. White, 372 S.C. 364, 74, 642 S.E.2d 607, 612 (Ct.
App. 2007). Additionally, South Carolina courts also refer to the standard of admissibility of
expert testimony under Daubert v. Merrell Dow Pharmaceuticals, Inc., 509 U.S. 579 (1993). See
State v. Council, No. 24932 (S.C., Apr. 5, 1993) (noting that South Carolina Rule 702 is identical
to the Federal Rules of Evidence 702, which was adopted in accordance with the Daubert
standard). Therefore, the trial court should act as a “gatekeeper” with regard to exbert testimony,
and may exclude an expert’s opinion if the expert is unqualified or because the opinion itself is
irrelevant or unreliable. Daubert, 509 U.S. at 589; Watson v. Ford Motor Co., 389 S.C. 434, 456,
699 S.E.2d 169, 180 (2010). South Carolina has made clear the “meaningful gatekeeper function
of the trial judge” in relation to expert testimony. Jamison v. Morris, 385 S.C. 215,228, 684 S.E.2d
168, 175 (2009).

South Carolina courts make three inquiries when determining the admissibility of expert
testimony: (1) The court must determine whether “the subject matter is beyond the ordinary
knowledge of the jury, thus requiring an expert to explain the matter to the jury.” Graves v. CAS
Medical Systems, Inc., 401 S.C. 63, 74, 735 S.E.2d 650, 655 (2012); (2) The expert must have
‘acquired the requisite knowledge and skill to qualify as an expert in the particular subject matter,’
although he ‘need not be a specialist in the particular branch of the field;”” /d. and (3) The
substance of the testimony must be reliable. Id. The reliability of the testimony is the central
feature of the three-part analysis. Id. “The party offering testimony has the burden of showing the
witness possesses the necessary learning, skill, or practical experience to enable the witness to give

opinion testimony.” White, 372 S.C. at 375, 645 S.E.2d at 612.
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B. Dr. Harrison is not a qualified expert as to matters of state
taxation or income tax apportionment.

The Chamber agrees that the subject matter of income-producing activities is beyond the
ordinary knowledge of the jury. It is therefore appropriate for the Court to allow expert testimony.
However, Dr. Harrison is unqualified as an expert in state taxation. He has not acquired any
requisite knowledge and skill which would allow him to opine in this field. Dr. Harrison has never
taken a class, taught, or published in the area of state taxation, apportionment of income for multi-
state taxpayers, or the calculation of the numerator in a state tax apportionment scheme.
Additionally, he has never taken a course, taught, or published an article on the calculation or
definition of “income producing activities” for state tax purposes. His testimony was as to the legal
correctness of the DOR’s apportionment scheme “from an applied economics perspective.” Not
only is Dr. Harrison not a state tax professional or an expert in income-producing activities, he has
not acquired any skill or knowledge from his experiences which would allow him to opine in the
area of state taxation on services. It is strongly in the interest of the Chamber that South Carolina
businesses are utilizing the proper method to apportion their taxes, and that there is not a precedent
set as to an apportionment scheme or a definition of “income producing activities” that is based on
an unqualified expert witness testimony.

C. Dr. Harrison’s opinions are not based on reliable methodology.

Dr. Harrison’s testimony consisted of his opinion “from an applied economics perspective”
to the legal correctness of the DOR’s sourcing of gross receipts. At his deposition, Dr. Harrison
cited two treatises on which he based his opinion: Welfare Economics and Advanced Economic
Theory. At trial, he conceded that neither of the treatises discussed income producing activities.
He further conceded that there is no economic treatise to support his testimony that Petitioner’s

only income producing activity was the mailing of the bill. His testimony was nevertheless heavily
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relied upon by the ALC Order. Therefore, he is relying on a specific theory of taxation that is
unsupported by the economic community, which is inappropriate under the law. The South
Carolina Supreme Court has held that “although it is not a prerequisite in South Carolina that
scientific evidence attain general acceptance in the scientific community before it is admitted,” it
would not allow the admission of an expert’s testimony which “was rejected in the scientific
community.” Watson v. Ford Motor Co., 389 S.C. 434, 699 S.E.2d 169 (2010). (Strictly speaking,
Dr. Harrison's testimony is not rejected by the economics profession, rather, no economics treatise
or other writing that he has cited deals with or addresses the subject matter of his testimony — not
one.) The Court concluded in State v. Council that it would consider the admissibility of scientific
evidence, looking at the following factors: (1) the publications and peer review of the technique;
(2) prior application of the method to the type of evidence involved in the case; (3) the quality
control procedures used to ensure reliability; and (4) the consistency of the method with recognized
scientific laws and procedures. 355 S.C. 1, 19 515 S.E.2d 508, 517 (1999), quoting State v. Ford,
301 S.C. 485, 392 S.E.2d 781. Even for non-scientific evidence, the court “must still exercise its
role as gatekeeper and determine whether the proffered evidence is reliable” in non-scientific
evidence challenges. Graves, 401 S.C. at 75, 735 S.E.2d at 656.

Daubert held that in order to determine the reliability of the testimony, the court must make
a “preliminary assessment of whether the reasoning or methodology underlying the testimony is
scientifically valid.” 509 U.S. at 592-93. The Chamber urges the court to use this approach in
determining whether Dr. Harrison’s testimony was obtained through reliable methods. Here, Dr.
Harrison does not appear to use any appropriate methodology. He did not rely on publications and
peer review to support his testimony, and he conceded that there is no treatise to support his

contentions. The testimony was not “based on sufficient facts or data” and was not the “product
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of reliable principles and methods;” therefore, Dr. Harrison was unable to “apply the principles
and methods reliably to the facts of the case.” South Carolina Rules of Evidence 702(1)-(3). If
experts retained by the DOR were allowed to opine based on methods without support in the
profession, then South Carolina businesses and taxpayers would not be able to rely on established
and accepted methods when determining their tax liability.

CONCLUSION

The Chamber respectfully asks the Court to use both South Carolina Rule of Evidence 702
and Daubert when considering the admissibility of Dr. Harrison’s expert testimony. It is the
Chamber’s position that Dr. Harrison’s testimony should have been excluded because Dr. Harrison
is not a qualified expert in the state tax field, and his methods for applying the theory on which he
opined were nonexistent. Accordingly, it is in the interest of the Chamber that the ALC does not
of permitting and materially relying upon such improper testimony, as this practice has a great
effect on South Carolina businesses. In matters related to the allocation of taxes based on
determinations of income-producing activity, the Department should be required to rely on only

qualified tax experts.

[SIGNATURE PAGE TO FOLLOW]
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Island vs. Lead Industries Association, et al., Superior Court of Rhode Island, Providence, Case #
C.A. 99-5226, 2000 - 2002.

Testifying Expert, Group Health Plan et al., vs. Philip Morris, Inc., et al., District of Minnesota, United
States District Court, Case # 98-1036 (DSD/IJIMM), 2000 - 2002.

Testifying Expert, Scott v. American Tobacco Co, Inc. et al., Civil District Court for the Parish of Orleans,
State of Louisiana, Case No. 96-8461, 2000 - 2002.

Testifying Expert, Mary Louise Fairey et al., vs. The Exxon Corporation, Standard Oil Company, Court of
Common Pleas, County of Orangeburg, South Carolina, Case # 94-CP-38118, 2000 - 2003.
Testifying Expert, Shelter Mutual Insurance Company vs. IBM, et al., Circuit Court of Columbia, Missouri,

2001.
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Testifying Expert, Southern Holdings et al. vs. Horry County et al., Florence Division, District of South
Carolina, United States District Court, Case # 4:02-1859-27; 2002 - 2007.

Testifying Expert, David Burton vs. R.J. Reynolds Company and Brown & Williamson Tobacco
Corporation, District of Kansas, United States District Court, Case # 94-2202-JWL; 2002.

Testifying Expert, Tobacco Litigation, Circuit Court for Ohio County, West Virginia, Case # 00-C-5000;
2001 - 2003.

Testifying Expert, City of St. Louis et al. vs. American Tobacco Company, et al, In the Circuit Court of the
City of St. Louis, State of Missouri, Cause No. 982-9652; 2002 - 2011.

Testifying Expert, Paula Chase et al. vs. Farmers Insurance Exchange et al., District Court, City and
County of Denver, Colorado, Case # 01CV4773; 2002 - 2003.

Testifying Expert, Gary Milner et al. vs. Farmers Insurance Exchange et al., District Court, County of
Hennepin, Minnesota, Case # EM 01-015004; 2004.

Testifying Expert, Welding Rods Product Liability Litigation, District Court, Northern District of Ohio,
Eastern Division, Case # 1:03-cv-1700 (MDL Docket No. 1535}; 2004 - 2010.

Testifying Expert, Tobacco Litigation, Province of New Brunswick, Canada; 2007 - present.

Testifying Expert, Medicaid Atypical Antispsychotic Drug Expenditures Litigation, Court of Common Pleas,
Spartanburg County, South Carolina, Case # 2007-CP-42-1855 (contra Eli Lilly & Co}, Case # 2007-
CP-42-1438 (contra Janssen Pharmaceutica, Inc.) and Case # 2007-CP-23-3821 (contra
AstraZeneca Pharmaceuticals LP); 2007 - 2010.

Testifying Expert, State of Louisiana, ex rel Charles C. Foti, Jr., Attorney General vs Eli Lily, et al., Docket
#04,3967, consolidated with the class action State of Louisiana, ex rel Charles C. Foti, Jr.,
Attorney General vs Janssen Pharmaceutica, Inc., et al., Docket #04,3977, 27" Judicial District
Court, Parish of St. Landry, Louisiana; 2007 - 2010.

Testifying Expert, ESA Services, LLC vs. South Carolina Department of Revenue, State of South Carolina
Administrative Law Court, Docket #08-ALJ-17-0047-CC; 2008.

Testifying Expert, Carmax Auto Superstores West Coast, Inc. vs. South Carolina Department of Revenue,
State of South Carolina Administrative Law Court, Docket #09-Al4-17-0150-CC; 2009 - 2010.

Testifying Expert, Julie Fitzpatrick, On Behalf of Herself and All Others Similarly Situated, vs. General
Mills, Inc. and YoPlait USA, Inc., United States District Court, Southern District of Florida, Case
#09-C1V-60412-HUCK-O'SULLIVAN; 2009 - 2013.

Testifying Expert, Nipul S. Amin, On Behalf of Himself and All Others Similarly Situated, vs. General Mills,
Inc. and YoPlait USA, Inc., United States District Court, District of New Jersey, Case #2:10-cv-
00305-FSH-PS; 2011.

Testifying Expert, Jeremiah Johnson, On Behalf of Himself and All Others Similarly Situated, vs. General
Mills, Inc. and YoPlait USA, Inc., United States District Court, Central District of California, Case
#SACV-10-61-CJC (ANx); 2011 - 2013.

Testifying Expert, Tobacco Litigation, Province of Newfoundland, Canada; 2011 - present.

Testifying Expert, Rent-A-Center West, Inc. vs. South Carolina Department of Revenue, State of South
Carolina Administrative Law Court, 2010 - 2011.

Testifying Expert, Rent-A-Center Texas, L.P. vs. South Carolina Department of Revenue, State of South
Carolina Administrative Law Court, 2010 - 2011.

Testifying Expert, Duke Energy Corporation vs. South Carolina Department of Revenue, State of South
Carolina Administrative Law Court, 2011 - 2012.

Testifying Expert, Fisher et al. vs. Flue-Cured Tobacco Cooperative Stabilization Corporation, State of
North Caraolina General Court of Justice, Superior Court Division, 05-CV5-1938, 2005; 2012.
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Testifying Expert, DIRECTV vs. South Carolina Department of Revenue, State of South Carolina
Administrative Law Court, 2014 - 2015.

Testifying Expert, Marlowe et al. vs. Gwinnett Prado et al., State Court of Gwinnett County, State of
Georgia, #13C-02470-4; 2014 - 2015.

Testifying Expert, Thompson et al. vs. State Farm Fire and Casualty, U.S. District Court for the Middle
District of Georgia, Macon Division, #5:14-CV-32-MTT; 2014 - present.

Testifying Expert, Dish DBS Corporation vs. South Carolina Department of Revenue, State of South
Carolina Administrative Law Court, 2014 - 2016.

Testifying Expert, B.C. vs. Rayman Associates Buckhead et al., State Court of Fulton County, State-of
Georgia, #15EV0001139D; 2015.

Testifying Expert, Tobacco Litigation, Province of New Brunswick, Canada; 2008 - present.

Testifying Expert, Tobacco Litigation, Province of Newfoundland and Labrador, Canada; 2011 - present.

Testifying Expert, Tobacco Litigation, Province of Alberta, Canada; 2015 - present.

Testifying Expert, Tobacco Litigation, Province of Ontario, Canada; 2015 - present.

Testifying Expert, Tobacco Litigation, Province of Saskatchewan, Canada; 2016 - present.

Testifying Expert, Tobacco Litigation, Province of British Columbia, Canada; 2016 - present.
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