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'STATEMENT OF ISSUES ON APPEAL

L. DID THE CIRCUIT COURT ERR BY REFUSING TO COMPEL ESTATE
REPRESENTATIVES TO CONFIRM THE EXISTENCE OF UNDISCLOSED
SETTLEMENT TERMS, AND TO DISCLOSE SUCH TERMS, TO THE
DECEDENT’S CHILDREN, WHO ARE BENEFICIARIES OF THE ESTATE
AND WHO. MAY BE HARMED BY THE TERMS OF THE SECRET
SETTLEMENT AGREEMENT?

STATEMENT OF THE CASE

. The legendary music artist James Brown (“Decedent” or “James Brown”) died on

Christmas Day, December 25, 2006, in Atlanta, Georgia. His will devised his personal

effects to six named children, including the Appellants, and the remainder of his estate

* was left to an irrevocable trust (“Trust”).!

Following Brown’s death, the respondent Tommie Rae Brown, a.k.a. Tommie
Rae Hynie (“Hynie”™), Brought an action in probate court to set aside. Decedent’s
entire wili, whicil named neit_her her .nor her son as beﬁeﬁciaries. Her actien_tp set aside
the will was'based upon alleged undue influence and fraud. She separately claimed an
elective share or an omitted spouse’s share of the Brown Estate. The probate court
transferred Hynie’s claims to the circuit court where li'ti‘gat'ion proceeded.

Russell Bauknight has -'served as Personal Representative since 2013, which
represents the buik of the spousal claims litigation. On October 1, 2013, the trial court
appointed David C. Sojourner, Jr. to serve as Limited Special Trustee of the Trust
speciﬁcally to.defend the Estate and Trust against the will end trust challe;lges, and on
Octeber 10, 2013, the Probate Court appointed Mr. Sojourner as the iLi‘mited Special

Administrator (hereinafter Mr. Sojourner is referred to in both capacities as the “LSA”,

e

' See Wilson v. Dallas, 403 S. C 411, 449 743 S. E2d 746, 767 (2013) (contammg a detailed
description of the factual history).
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and the Personal Representative and the LSA are hereafter referred to jointly as “Estate
Fiduciaries).

| The present motion arose as a result of a settlement agreement between the
Personal Representative, the LSA, and Hynie resolving her spousal claims against
the Estate (the “Agreement”).? Pursuant to the Agreement, the Estate abandoned its
strongly-held position that Hynie is hot James Browh’s spouse under South Carolina
law and withdrew from the still-perrding »app‘eal. As a result, the LSA filed a motion
to withdraw its appeal in the related appe.al. Attached to the motion filed with this
Court was a copy of the document purporting to be “the” settlement agreement
between the Estate and Tommie Rae Hynie.- The Agreement does not centain the
typical “merger clause” or other representation indicating that the written document
represented as the settlement a’greerrrent is the full and complete agreement between
- the Estate and Ms. Brown.

The Appellants (the “Children™), who are James Brown’s children ahd
beneficiaries under his Estate, were never made aware that any settlement
negotiations were takirrg place between the Estate and Hynie, and the existence of a
settlement agreement betw‘een these parties was a surpriee. The Children requested
repeatedly, in writing, that the Personal Representative and Limited Special
' Admihistrator (1) confirm that the Agreement is, in fact, the complete agreement of
the parties and, if it is not, (2) disclose all additional terms not included in the written

agreement filed with the Court. The Children never received any response

?In a separate appeal denominated as Appellate Case No. 2015-002417, the Children continue to
challenge the circuit court’s finding that Ms. Brown is the legal surviving spouse of James
Brown. » :
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Whatso\evef to their reasonable requests, which resulted in the Children being forced
to file a Motion to Compel Disclosure of Settlemerit Terms (the “Motion™).

The circuit court finally held a hearing on the Motion on October 3 1, 20172
Neither the Personal Repre’sentat.ive ‘nor his counsel attended the Hearing, aed the
Children ‘ne.ver received any opposition to their Metion from the Personal Rei)resentative.
At the hearing, the circuit judge informed the parties that his office had received aﬁ ex"
parte telephone call from the Personal Representative’s attorney, informing the Court that

“he did not believe his attendance was required. The Children}. were unaware of the
Personal Representative’s stated intention not to appear until after the hearing had started.

From the bench, the circuit judge indicated that he expected at least one party to
the settlement agreement to disclose the teﬁhs of the deal: “Is there anything more to the
agreemeﬁt than what was presented to this Court and the Court of Appeals?...[T]haf’s
going to be the ultimate question. So .who wants to answer it?”.* The LSA dodged the
question at which point, Hynie’s counsel interjected that he would “deal with that” in his

| argument, but ultimately also never answered the judge’s question, clearly evincing that
additional ,secret settlement terfns indeed existed.’ Inexplicably, on December 6, 2017 the
circuit eourt entered ai form order denying the Cilildren’s Motion. The form order

contained no reasoning or basis for the court’s ruling.® The Children filed a Motion to

3 The Children’s Motion was originally filed June 5, 2017. The hearing on the Motion was
noticed for August 29, 2017, but the LSA requested a continuance. After the circuit court
provided five alternate days, the hearing date was moved to September 20, 2017. Counsel for the
LSA again requested a continuance of the hearing, along with counsel for Hynie, and the hearing
ultimately was continued until October 31, 2017.

“Mot. to Compel Dlsclosure of Settlement Terms Hr’ g Tr. 12:18-13:1, Oct. 31, 2017.
SHr’g Tr. 13:2-3. '

6 Order Den. Mot to Compel Disclosure of Settlement Terms
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Alter or Amend on December 15, 2017. On December 19, 2017, the court issued another
forrn order denying the Motion to Alter or Amend again without stating any explana_tion
of basis for the ruling.’ |

The Children timely ﬁled and served théir Notice of Appeal of the above orders
(collectively, the “Orders”) on January 18, 2018.%

- STATEMENT OF THE FACTS

As this Court is _awa're, there is a separate pending appeal for the circuit court’s
ruling ‘that Tommie Rae Hynie was the legal spouse of James Brown, denominated as
Appellate Case. No. 2015-002417. For many years, the Estate’s consistent strongly-held
posiﬁo'n has béen vtha.lt Hynie was not James..Brown’s spouse due to her bigamy. '. On.
March 8, 2017, without any prior notice to the Children, the LSA and Tommie Rae
Brown filed a joint Motionlr to Stay Appeal Pending Consumfnatioﬁ of Séttlement
(“Motion to Stgy”) in the appeal in the spousal determination case.” In their Motion to
Stay, the LSA and Hynie répresented to this Court that the); had entered into a Se;tiement '
Agreement, and they attached a copy of “the” Settlement Agreement to their Motion as
an exhibit.'® Until the Children received a copy of the Motion to Stay, they were not
aware the Estate Qas even engaged in settlement negotiations with Hynie, much less that

a settlement agreement had actually been reached between those parties. :

7 Order Den. Mot. to Alter or Amend.
® Appellants® Notice of Appeal.

-2 Appellant David C. Sojourner, Jr.’s and Respondent Tommie Rae Brown’s Mot. to Stay Appeal
Pending Consummation of Settlement, filed March 8, 2017 in Appellate Case No. 2015-002417;
Hr’g Tr. 3:15-4:2. The LSA and Ms. Brown again represented the written document to be “the”
settlement agreement in their Notice of Settlement Between Appellant David C. Sojourner, Jr.
and Respondent Tommie Rae Brown and Withdrawal of Appeal of David C. Sojourner, filed
August 4, 2017, in Appellate Case No. 2015-002417.

1 Mot. to Stay Appeal Pending Consummation of Settlement at p.2; Hr'g Tr. 3:15-4:2, 7:5-17,
28:1-7. ' : : '
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Likewise, on the same day, fhe LSA and Hynie filed a Joint Motion to Dismiss
Tommie Rae Brown’s Petitions to Set Aside Informal Probate and to Set Aside
Irrevoéable Trust Baséld on Undue I.nﬂuence and F_raud.ll In their Joint Motion, the LSA
and Hynie again referred to the dbcument attached as an exhibit to their Joint Motién as
“the” settlement ag'reement.12 | |

| Thf; stated terms of thé Settleme{nt Agfeement provided that Brown would (1)
withdraw her,undqe inﬂuencé claims, fully and ﬁnallsl ending her challenges to the 2000
Will and ,2000 Trust and (2) contribute 65% of the proceeds ffofn her federal (.:opyright’
termination rigflts to the charitable trust created By the 2000 Trust." The Settlément
Agreement further states and also that “[Hynie] will receive the proceeds she will
contribute only if she is Decedent’s Surviving Spouse.”'* In exchange for the withdrawal
of Hynie’s unsupported claims and hypothetical contribution t§ the Trﬁst, the LSA agreed
fo withdraw from the appeal.'” The Agreement was represented to the Court and to the
Children to be “the Settlement Agreement”, but does hot contéin a merger clause or any
other representation that the agreement reflects the full and complete agreemé.nt of the
parties to the settlement. -

At the hearing held before the circuit judge on April 26,. 2017, regarding Hynie’s
motion to dismiss her undue influence claims pursuant to the Settlement Agreement,

counsel for the Children expressed his concerns to the circuit court that the Children are

¢

" Joint Mot. to Dismiss Tommie Rae Brown’s Petitions to Set Aside Informal Probate and to Set
Aside Irrevocable Trust Based on Undue Influence and Fraud, filed March 8, 2017, Civil Action
- No. 2008-CP-02-01647; Hr’g Tr. 3:21-4:2, '

12 Joint Mot. to Dismiss at p-2; Hr’g Tr. 3:21-4:2, 7:5-17, 28:1-7.

" Mot. to Compel Disclosure of Settlement Terms, Ex. A, p- 2.

“1d.

'S 1d. at p. 3. - A .
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entitled to understand the complete terms of this agreement entered into by the Estate and
requested a representation that the document purporting to be the settlement agreement
ﬁled with the court reflected the complete agreement of the éetﬂing parties.'® Judge
Early ésked Hynie’s counsel, Mr. Medlin, whether he was willing to make such a
représen_tation, but he declined to do sol.l7

Because the Settlement Agreement itself does nét represent that it is the complete
agreement between its parties, the Children made a formal requéét in writing to the LSA
and to the Personal vRepresentative to confirm that the Settlement Agreement was truly a
complete picture of the deal between the Estate and Hynie.

The day after the hearing, on April 27, 2017, the Children’s courvlsel. sent a letter
to éounsel for the LSA formally re‘quvesting confirmation that the Settlement Agreement
document provided to the Children reflected the complete terms of settlement.between
the partieé.'8 Counsel for the LSA never responded to the letter.

On May 3, .2017, counsel for fhe Children sent a letter to counsel for the Personal -
Representatiile again requesting confirmation about any undisclosed settlement terms.
Counsel for the PR likewise never,respoﬁded to the letter."®

Faced With silence from Estate Fiduciaries, the Children filed the Motion to
Compel Disclosure of Settlement Agreement that forms the 'basis of thi-s appeal. In the
several months between thé ﬁliﬁg of the Children’s Motion and the October 31, 2017

hearing, the Children never received any response of any sort to their Motion from either

16 Hr"g Tr. at 4:7-24.
71d.

"8 Mot. to Compel Disclosure of Settlement Terms, Ex. B.
“Id. at Ex. C.
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of the Estate Fiduciaries other tnan communications regarding scheduling the hearing.z0
The first acknowledgment of the Children’s repeated requests for information came in the
form of the LSA’s memorandum in opposition to the Motion (served by-U.S. Mail on the
Friday before Tuesday’s hearing), but tellingly, the .LSA neither admitted or denied the
existence of additional material settlement terms. Surprisingly, neither the Personal
Representative nor his counsel bothered to appear at the hearing.. The circuit judge
explained from the bencn that counsel for the Personal Representative had .called
chambers to notify the court that he didn’t believe his attendance was required, but the
court’s recitation of the cornmunica'tion d‘id not include any explanation as to why the
Personal 'Representative would have held such a belief.?'

During the hearing, the circuit judge indicated several times that he believed
disclosure was appfopriate. First, Judge Early asked counsel for the LSA, “Is there any
other dgreement?”?? Counsel responded that he was “unable to answer the question”
because he was only present for the LSA.> Judge Early replied that counsel for the LSA
had to answer his question, but counsel for Hynie interjected and offered to answer the
question.* Judge Early responded, “Ail right. You want to answer it? Is there anything

more to the agreement than what was presented to this Court and the Court of Appeals?”

When counsel for Hynie attenlpted to sidestep the question, Judge Early stated that the

20 As indicated above in footnote 3, the hearing date was rescheduled a number of times. -

2 Hr’g Tr. at 9:15-10:3, 11:17-12:1. Moreover, counsel for the LSA’s office previously
represented to the circuit court that it had- communicated with counsel for the Estate, and that
counsel for the Estate was available to attend the hearing on four different dates, including
October 31, the day on which the hearing was ultimately held.

2 Hr’g Tr. at 10:23.
2 1d. at 10:3-4, 7-8.
21d.at 11:12-14; 12: 14-17.
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quesﬁdn about the side agreement was “going to be the ultimate question. So who wants

. 925
to answer 1t?”

Counsel respond,e-d that he would “deal with that” in his argument, but -
never did. Ultihiately, neither counsel for Hynié nor counsel for the LSA ever (D) denied
the existence of a secret side deal or (2)-disclosed the terms of a secrét side deal, and both
cor‘ispicu‘ously evaded the question.”® |

Despite this exchange and the circuit judge’s apparent frustration at the
obfuscation by the parties opposing the Children’s Motion, the circuit court five weeks
later entered a form order dqﬁyiﬁg the Children’s Motion, without explanation.?7 The
Children timely filed their Motion to Alter or Amend, which was. also denied by form
order.® )

STANDARD OF REVIEW

The circuit judge’s refusal to compel disClosufe of the complete agreement
between the Estate Fiduciaries and Hynie is subject to de novo review. The circuit judge
did not articulate any reasoning in either the December v6, 2017 form order or the
December 19, 2017 form order, but the sc_:opé of a fiduciary’s duties is a question of law.
See Miller v. City of Camden, 317 S.C. 28, 31_, 451 S.E.2d 401, 403 (Ct. App. 1994)
(noting that the scope of a duty is a question of law). Questions of law are reviewed de

novo. Mitul Enterprises, L.P. v. Beaufort County Assessor, 410 S.C. 430, 764 S.E.2d 720 -

(Ct. App. 2014).

BId.at12:18-13:1.
*Id. at 13:2-3. ,
?? Order Den. Mot. to Compel Disclosure of Settlement Terms.

2 Mot. to Alter or Amend; Order Den. Mot. to Alter or Amend.

8
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Even if the abuse of discretion standard is applied, “[a]n abuse of discretion

occurs v.vhen ... the ruling is based upon an error of law.” Bayle v. S.C. Dep 't of Transp.,
.344 S.C. 115, 542 S.E.2d 736 (Ct. App. 2001).

SUMMARY OF ARGUMENT |

The effect of the circuit coﬁrt’s Orders, if allowed to stand, would be to permit

estate represeéntatives to enter into secret deals behind the backs of estate beneficiaries, to

whom they owe a duty of full and fair disclosure, withoﬁt any accountability or recourse.

Such a decision is in direct contravention of South Carolina’s well-established law

régarding th¢ naturé of ﬁduciéry relationshibs. Moreover, the ;iréuit court’s refusal to

even investigate the existence and/or nature of such a secret side deal, particularly where

- the Estate Fiduciaries go to great lengths to sidestep and evade the issue, clearly affects

the court’s ability to oversee the legal and fair administration of the_ Estate. Any

supposed confidentiality concerns can be remedied by a simple conﬁdenti_ality order, as

previously suggested by the Children. South Carolina probate law does not reside in the

“Wild Wild West”, and the interests of justice, transparency and fairness among

fiduciaries and the court demand that the secret settlement terms between the Estate

Fiduciaries and Hynie be disclosed, at the very least when requested by Es';ate

beneficiaries.
ARGUMENT
‘APPELLANTS ARE ENTlTLEb TO KNOWLEbGE OF TﬁE FULL AGREEMENT BETWEEN

THE PR, LSA, AND TOMMIE RAE HYNIE BECAUSE APPELLANTS ARE IN A
FIDUCIARY RELATIONSHIP WITH THE PR AND LSA.

Despite myriad opportunities to do so, the Personal Representative, the LSA, and
Tommie Rae Hynie have never denied the existence of a secret side deal with undisclosed

settlement terms. To the contrary, they have gone to extraordinary lengths to avoid

9
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answering the question altogethen,‘ despite repeated -requests for conﬁrmation by the
* Children and the circuit court. /Tnére is no room in"é probate proceeding or any fiduciary
brelationship for “secret backroom deals”. The nature of both probate 1a\& and fiduciary
relationships in ,South Carolina demand disclosure of all settlement terms between. the
Estate and Tommie Rae Hynie, particularly when requested by Estate beneficiaries to-
whom the fiduciary dnty is owed. |

A. Under Well-Settled South Carolina Law, the Estate Owes a
. Fiduciary Duty of Full Disclosure to the Children.

South Carolina law is well-settled that the administrators of a probate estate are
fiduciaries to the heirs and devisees of ‘th_e estate. S.C. Code Ann. §§ 62-3-703(a)v; 62-3-
617 (2017). Section 62-3-703(a) clearly states that the Personal Representative “is a
fiduciary,” and he must use his powers “for the best interests of successors to the estate”.
S.C. Codé Ann. § 62-3-703(a) (2017); see also Witherspoon v. Stogner, 182 S.C._ 413,
189 S.E. 7:58 (1937) (“That a fiduciary relationship exists between each heir‘ or
beneficiary of an estate and the administratrix thereof ’is fundamental.”). The Children, as
the biological children of James Brown, are “successors” to the Estate of James Brown,
énd therefore are within the category of persons to_‘ be protected by section 62-3-7Q3(a).
Likewise, the LSA is also a ﬁduciary to the Children. S.C. Code Ann. § 62-3-617 (2017)
(“A special administrator appointed.by order of the court in any formal proceeding has
the power of a general personal _represéntative except as limited in the appointment and
duties prescribed in the order.”). |

One of the fundamental characteristics of a ﬁdnciary relationship between the

" estate administrators and the estate beneficiaries is the duty of full and fair diéclosur_e. In

Turpin v. Lowther, 404 S.C. 581, 745 S.E.2d 397 (Ct. App. 2013), this Court held that the

10
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Y

personal répresentative of an estaté breached his fiduciary duty to beneﬁciarics by failing
to disclose hié negotiations regarding estate assets with third parties. “Parties in a
| fiduciary relationship must fully disclose to each other all known ihformation that is
significant and material,. and” when this duty to disclose is triggered, silence may
constitute alfraud.” Id. at 404 S.C. at 590-91 (quoting Moore v. Moore, 360 S.C. 241,
251, 599 S.E.2d 467, 472 (Ct. App. 2004). The Turpin Court rejected the personal
representative’s attémpt to create a false dichotomy between estate assets and non-estate
assets, stating that the personal represéntative “define[d] the issue too narréwly”. Ici at
404 S.C. at 590. |

: Hére, the same unavailing argument is presented; namely,vthat the property stated
to be subject to the setfiement between the Estate and Hynie is federal copyright
termination rights and thus not properly considered part of these probafe proceedings.
But like the persohal répresentative in T ur_‘pih,‘the 'E'sféte"s.érgument is cifculaf, and
defines the issue too narrowly.

First, the Children and the circuit court would have no idea whether the Estate and
Hynie’s side agreement concerns the subject of the probate proceedings because the
Estate Fiduciaries refuse to confirm or disclose their secret side agreement. The ‘q:uestion
presented here is not whether agreeing to the apparent secret side deal is a breach of the
fiduciary duty owed by the Personal Representative and LSA to the Children. That
ultiméte issue is not the basis for the Children’s r.notion.to compel disclosure. The

fundamental ground for the Children’s motion is that the estate representatives, by virtue

of their fiduciary duty to the Children, must be transparent when purporting to enter an
. ’ ’ v‘\ :

11
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agreement on the Estate’s behalf. The Children and the court are not required- to “take
the Estéte’.s word for it” in probété proceedings.

Second, the disclosed and undisclosed agreements reached between the Estat¢ and
Hynie resulted in the withdrawal of thé Estate’s appeal of Hynie’s purported spousal

status and the dismissal of Hynie’s claims against the Estate. Regardless of the specific

property included in their ﬁndisplosed agreement, the agreement itself is »ine_xorabl}(/
relafed to the Estate, because that agreement and/or the property it concerns is part and
parcel of the consideration for the Estate’s settlefnent with Hynie. As beneficiaries of the
Estate, the Children are entitled to understand exactly what exchénge has taken place and
the full basis for the Estate’s concessions to. Hynie. |

In light of such clear instruction on the discidsure obligations of estate fiduciaries,
it seems absurd to require children in an estate proceeding to invoke legal process to

. compel the estate to respond to their “very simple” req_uesf to undérstand the terms of a
potentiai‘ly hérmful secret side deal betWeen their fiduciaries and their legal adversary.”’
Yet, here \;ve are. The Children’s first requésts for iinformation from the Estate
Fiduciarieé were met with absolute stony silence. The Estaté didn’t even bother to state
that it wouldn’t respond, it just continued in its absolute silence.

After almost a year of the Children making their very simple request for
information, the Estate Fiduciaries to whom the requests were directed continue to ignor;e
the Children’s repéated requests and to sidestep the circuit éourt’s direct questions. And
yet, counsel for Tommie Raé Hyﬁie, adverse to the Children in almost every issue that

has arisen in the probate of this Estate, suggests that the Children should simply rely upon

®Id at 8:17
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his word that any secret side deal, which he and the Estate Fiduciaries continue to not
‘even acknowledge, does not affect estate assets or involve self-dealing.? 0
Even setting aside the fact that such an assurance by Hynie’s counsel is not an
assurance at all, it is impossible to ignore that this self-serving assertion begs the
question. South Carolina law does not require estate beneficiaries to engage in blind
faith, but instead provides that they get to “see” the facts and judge the impact on
themselves by requiring full and complete disclosure by fiduciaries. The Children
respectfully request that this Court uphold South Carolina’s high mantle for estate
fiduciaries and require the Personal Representative and the LSA to disclose the complete
terms of their agreement with Tommie Rae Hynie.
B. By Failing to Confirm the Existence of Any Undisclosed Settlement
Terms and to Disclose Such Terms, the Estate and Tommie Rae
Hynie Are Essentially Misrepresenting the Nature of Their
Agreement to Both This Court and the Circuit Court, Leaving the
Children Unable to Protect Their Own Legal Interests and the

Circuit Court Unable to Properly Oversee Legal and Fair
Administration of James Brown’s Estate.

In éll Qf their ﬁiiings regarding the settlement agreement executed among
themselves; including the Motion to Stay Appeal Pending Consummation of
Settlement Agreement and the Motion to Withdraw From Appeal filed in this Court
~in Appellate Case No. ‘2015-002417,_the Personal Representative, the LSAY and
Tommié Rae Hynie have refe.rred to the document entitled “Settlement Agreement”
as “the” agreement. Of course, their persistent refusal to deny the existence of a

secret side deal strongly suggests that the “Settlement Agreement” document is not

“the” actual complete agreement, but only “part of” the agreement. Wordsmithing

014, at 23:13-24.
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~ that blurs so as to hide the truth can have no place in either a fiduciary relationship or
a court of law.

The purpose of judicial oversight and involvement in the probate pr(-)ceeding.
is, in large part, to ensure transparency and fairness in the'process: “Each probate
judge has the continuing duty to monitor every matter pending in the probate court and to
enforce prompt compliance with all requirements imposed by iaw upon administrators,
executors, guardians and attorneys in the performance of their duties before the probate
court.” Rule 2, SCRPC (2018). 1 For this reason, our legislature has charged estate
representatives 'with ﬁduciary duties, and made them subject to the court for
diseharge from those duties. S.C. Code Ann. § 62-1-302; 62-3-703; 62-3-1001
(2017).. How can a court sitting in a probate case discharge and release an estate
fiduciary without full kr.low.ledge of any secret deals taking place behind clesed doors
and the backs of 'successors to the estate? And how can beneficiaries begin to protect
their own interests unless they are also informed of the complete terms of the estate’s
agreements? It-cannot be. To preserve the integrity of the probate judicial process,
this Court must reverse the decision of the eircuit court and compel disclosure of the
full and complete terms of settlement between the Estate and Tommie Rae Hynie.

C. Any Concerns Regarding Confidentiality Can Be Remedied By
Issuance of a Confidentiality Order, to Which the Children Have
Expressly Consented. ' :

South Caroltna law recogni.zes the appropriateness of conﬁeientiality orders to

_ balance the need for disclosure and concerns regarding unnecessary disclos.ure'. The

Children have stated on the record their willingness to enter into an appropriate

: 14
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confidentiality or»der.3 ! Importantly, Hynie’s arguments to the circuit court focused on a
need for éonﬁdentiality, which both underscores fhe existence of a secret side deal and
provides the obvious solution. Where, as here, the individual seeking information has
artiéulated a willingness to enter into a confidentiality agréement and has a right under
.South Carolina law to the information, fear of disclosuré Cannot~ Justify continued
secrecy. -

| D. The Circuit Court Erred in Dehying the Children’s Motion Where
Neither the Personal Representative Nor His Counsel Submitted

Any Objection to the Motion and Failed to Attend the Hearing.
Neither the Personal Representativé nor his legal counsel Submiﬁed any brief or
objection opposing the Motion, and neither the Personal Representative nor his counsel
tookb time to appear at the October 31, 2017 hearing. As n'ofed above, the Children were
not notified in advance of the heafing that the Personal Representative did not plan to ’
attend. LikeWise, the Children qe,ver_r_eceived any communication from the Personal
Representative indicating the reason he believed that a mbtioﬁ specifically addressed to
him.by name and served upon both him and his legal counsel did not require his
~ attention. Because South Carolina law is clear régarding the reqﬁirement of full and fair
disclosure in the context of a fiduciary .relationship, the Personal Representative’s failure
to objéct to the Children’s Motion further supports the Children’s request that the circuit

court be reversed and the Estate Fiduciaries be compelled to disclose the complete

settlement terms between themselves and Tommie Rae Hynie.

3 1d. at 28:17-20.
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E. The Circuit Court Erred By Accepting an Untimely Brief and
Allowing Oral Argument From Counsel for Tommie Rae Hynie.

It wa§ error for the circuit court to accept an uritimely brief and allow .oral
argument from Tommié Rae Hynie. The Children’s Motion was specifically addressed to
the Personal Represeﬁtative and the LSA because those are the individuals who owe a
fiduciary duty to the Children. Hynie is not a ﬁdﬁciary of the Children and thus was not
a party to the Motion. |

Neyertheless, Hynie’s counsel appeared at the hearing? handed up a brief not
previously served on the Children and proceeded to argue at length against the Children’s
Motion, over the Children’s objection. It is impossible to know from the circuit court’s
form order to what extent the court was persuaded by the arguments of Hynie’s counsei.
As the trial court erred in allowing this untimely briefing and argument by an individual’
who was not a party to the Motion, and may well have based it’s decision‘ on Hynie’s -
untimely arguments, the decision should be reversed and the Estate Fiduciaries compelled
to disclose all terms of the agreement between themselves and Tommie Rae Hynie. .

CONCLUSION

As the circuit court den_ie;d 'the Motion to Compe‘l Disclosure of Settlement Terms,
the Children still do not know the e#tent and terms of any back-room side-agreements
between the fiduciary representatives of the Estate of James Brown and Tommie Rae
Brown, nor do they know the extent to which the Children, the very people whom the
Estate fiduciaries are bound bylla.w to protect, may have been injured by Sﬁch secret

dealings.
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¢

The Children therefore respectfﬁlly request that this Court REVERSE the orders
- issued by the circuit court and compel disclosure of the complete and full settlement
terms between the Estate and Tommie Rae Hynie.

[SIGNATURE PAGE FOLLOWS]
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