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Summary of the nature of the case
This i-s a lawsuit brought by Margaret Mims (Mims), as guardian ad litem for her son, Edward
Mims (Edward). The complaint was filed against the Babcock Center, the South Carolina
Department of Disabilities and Special Needs and officials of these agencies in 2007 al]eginé
that alleging Edward susraih'ed physical iﬁjuries and was mistreated while urrder-their care.:The
circuit cburt»dismissed the complaint based on issues related to timeliness of service and the
application of S:C.Code Ann. § 15-3-20(B) (2005) and the South Cargling Supreme Court
reVersed and remanded rhe case for 'trial in 2012. ?32 S.E.2d 395, 299 S.C-.- 341 .(S.C. 201‘2)-.' -
' Edward files this motion for parnal summary judgment on his claim for negligence anci Agross
negiigence, with the amount of damages to be deterrn'ined by the jury at' the trial on other iasues |
eontamed in his amended cornplaint. |
| Staternent of Facts
Facts rel‘ated toﬁthe DDéN Syétem ‘ |
The Center for Medicare and Medrcard commonly referred to as “CMS ” is the federa] |

Medicaid agency responsrble for the admrmstrauon and oversight of the Medrcard program
Pashby v. Delia, 709 F 3d 307, 314 (4th Cir.-2013). In South Carolina the Department of Hea]th
and Human Services receives all Medicaid funds and it contracts wnh the South Carohna 3
Department of Disabilities and Special Needs (DDSN) to operate residential programs for'
persons who have mental retardation. Doe v. Kidd, 501 F.3d 348 (4th Cir. 2007). bDSN is the.
state agency that “has specific authority over the state's rreatment and traim'ng pregrams for .
people with mental retardation and related disabilities.” Doe v. Kidd, 501 F.3d 348 4" Cir.

2007). The State Director ef DDSN between 1996 and the time of plaintiff’s release from



conﬁnemént was Stan Butkus.. M. 0868. Defendant Kathi Lacy, the Agsociate State Director of
DDSN, also arrived at the agency in 1996. M. 0741. Lacy is responsible for writing policies and
assuring that they are followed, including compliance with federal laws. M. 0740 and 0746. She

1s also responsible for tracking data on abuse and neglect ana quaiity assurance. M. 1424.

Strict federal sfandards for the operation of ICF/MR facilities are found ét 42 C.FR. 483.800
_et. seq. These Iregulét'ions requife the State and its p‘rov_iders to ;‘ensure that clients are not '
‘subjected ;to physical, verbal, sexual or psychological abuse or punishment.” 42 C.F.R.

483.420(a)(5). Fe’dt.aralAlaw also requireslthe State to provide a choice of Medicaid providers. 42 _
'U.S.C. 1396(a)(23) DDSN must detenniqe which home-based setting will meet the recipient's
| needs and it must “determine the services required becaﬁse it must insure that it meets the needs
of the recipient and thét it places the recipient in the least restrictive environment, as reqﬁired by
state and federal law.” Doe v. Kidd, supra. S'eg, e.g., Olmstead v. L.C. ex rel. Zimring, 527 U.S. .
A581, ‘1 19 S.Ct. 2176, 1.44 L.Ed.2d 540 (1999); S.C;Code Ann. § 44-20-20 (2006). |
Tn South Carolina Code of ‘Lawé Sections 44-20-20 and-375 a stateﬁde neﬁzvork of local
boards of diSabilities and special needs is established. Young v. South Carolina Dept. of
v Disa'l.)ilitie.s.' énd Special Needs, 374 S.C. 360, 491, 649 S.E.2d .488 (S.C. 2007). Section 44-20-
385 describes thé powérs and duties of local boards. As the Supreme Couﬁ recognized in Young,
local DSN Boards are: | |
[Tihe adnﬁnisﬁative; planning, coordina.ting, and service delivery body for county disabilities
and special needs services funded in whole or in part by state appropriations to the department

~or funded from other sources under the department's control. It is a body corporate in deed and
in law with all the powers incident to corporation....

Id. at 491. DDSN “grandfathered” the Babcock Center as a local DSN Board and it receives

financial incentives not granted to other private providers. M.-0936. The SC Legislativé Audit
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Council Audit of DDSN states at page 3 that Babcock Center was not created by local ordinance,
but is recognized as a local DSN Board by DDSN because it existed prior'to the statutory
establishrnentof local DSN Boards. M. 0493. In 2003, Babcock Center was the largest provider
of these services under contract With'- DDSN, with an operating budget of more than. $41 million.
M. 0102. Defendant Judy Johnson is the Executive Directer of the Babco‘ck Center. The most
-restnctlve facrhtres operated by Babcock Center are similar to nursmg hornes and they are called
.“ICF/MR” (Intermedlate Care F acility/Mental Retardanon) Doe v. Kidd 11, 351. F ederal
.Medlcald law requires that the State give persons who reside in HlStltUthDS mcludmg ICF/MR’s,
be provided the optxon of hvmg in the commumty OImstead v. L C 527 U.S. 581 (1999)

When DDSN deterrmnes that out of home placement 1s necessary “the client must be evaluated
by the department, and the least restn'ctive level of care'possible for the'client” rnust be provided.
 Doe v. Kidd IT, Case No. 10-1191 (4" Cir. 2011). N

A Facts related to Edward Mims.

| 'Aﬁer-providing care for Edward for 27 ﬁars at heme hjs mother voluntan'l}; adrm'tted

Edward to the Babcock Center on October 5, 1999 when she became ill. Affidavit of Margaret
Mims. M 2075 Prior to bemg adrmtted at Clusters, the Babcock Center assessed Edward and

deterrmned that he needs one—on’-one supervision:

To ensure that Edward does not rampage objects in .hjs'mouth he also wonder at night
and sleeps very little this will warrant one-one accountability for Edward.” BC 4502

to 4511 and 424 to 425. ‘
(“BC” refers to Babcock Center records which are attached and are referenced in the Affidavit of

Margaret Mims contained at M. 1530. Records with thepreﬁx “M” refer to records contained in

the six volnrnes provided to the Court on May 24,2013.)



Almost immediately after his adrnission to Clusters, despite Edward’s plan ofcarer
requrring one-on-one supervision, he was the victim of frequent “unexplained injuries.” Just a
month after his admission to Clusters, on'November 6, 1999, Edward had “... bruises and scratch
marks on his neck.” M. 2060 and BC 894. On November 20, 1999, he suffered “a brurse on his
rrght arm.” BC 2355 By the next day, there were scratch marks on the rrght side of his neck.” -
BC 2354 and 2356. Two months after admission to Clusters he was “hit in the face with
openhanded slap by another resrdent and treated at emergency room.” |

Edward’s hand was injured, reportedly. frorn another client running over it with a
 wheelchair, on March 10, 2000. M. 2061. A body audrt i April documented “old marks on his

knees which had never before been documented BC 1804. On May 5, 2000 he suffered
mJunes to hrs hp and shoulder with. abrasrons “Old brursmg was noted both knees his h1p and
~his back But staff wrote: “No areas of concern.” BC 2363. (Emphasrs added. ) These brurses
were still v151ble on May 26, 2000 BC 1803 _ They were still present on June 9 16, and 23
2000. BC 1806 to 1808. By July 4, 20_00, records document that Edward’s right shoulder was |
bruised, with abrasions. BC 2372. Also in July, Edward was fed tomato juice, despite lns chart

~ not’ing allergy to tomato products. BC 3199. On July 11, 2000, Babcock Center, records show a
“deep purple bruise on Edward’s lower lip”that was still visible »on July 16, 2600. BC3199.

Two days afler the injury to Edward’s lower lip, he was taken to the emergency room

with vomiting and abdominal pain. The July 18 Nurses Notes document “‘several old bruises
noted to left outer aspect of upper arm brownish/yellowish in color, right upper back near
shoulder blade right lower back and right side of hip.;’ BC 3199 and 3211. Edward was again

taken to the ER for.vomiting and dehydration four days later, on July 22‘, 2000. Exhibit 4 and BC



3197. He was proyided with hydration via IV. The next day, Edward retuimed to the ER because
he continued vomiting. Exhibit 4. BC 3194, 3195 and 5197
On August 4, 2000, a late entry by a nurse reported a-“red area left shoulder collar
| bone...” BC_ 3192. Two. days later, Bdward had “two scrap'e's on back and abrasion on right
knee” BC3192. See also M. 2363, o August 8, 2000, Edward was again admitted to the ER’
: for nausea and ‘vomiting; Bkhibit 4. Three days later, Babcock Center recorcls report a“dirne
' srze” of “prnk tissue” on hrs nght knee and a reddened area on his lower back BC 319] and
- 2066 ' | |
" Babcock Center Nurses notes frorn August 13, 2000 report “abrasrons on both of chent s
| knees healmg .as are old areas on his back ” BC 3191 and’ 3356  Later on August 13 2000
'. Edward was beaten by Babcock' Center employee Carl Anthony. M. 2053 Babcock Center
| records from the mornmg aﬂer the assault, August 14 2001 reported that Edward had a “brmsed :
: .. red nght eye lid and under ngbt eye ear scratches under his neck, rt and left side and on hrs
-' back.” M.2063. See'also 2065. By this trme: Edward had lost twenty five percent of his body
| welght since admlssron in October 1999. He werghed 109 pounds when he left his mother s
horne but hrs welght had dropped to 81 pounds. BC 4502. Two days after bemg assaulted when
,A anurse tried to examine Edward S wounds, he ¢ ‘started gagging and almost vomlted” ? BC
3201. His “eyelid remained dark red and the scratches on neck, sides‘ wete also red.” BC 3201.
‘These bruises, scratches and scrapes were still visible on August 20 and 27 2000. BC 3201 and

- 2367. Edward was agam admrtted to the ER with nausea and vomltmg on August 29, 2000.-

Exhibit 4.

It is notable that the'State Ombudsman was not notified of this assault until 2003. M.




2103 and 2075. Ina letter sent to Detendant Judy Johnson, the Ombudsman substantiated that
| proper supervxsxon had not been provided to Edward and that this abuse should have been
reported to the Ombudsman s Office when.it occurred. M. 2075 and 2103. The Ombudsman s
report states that the incident was reported to law enforcement and that the Babcock Center
employee was com/icted hut the only evidence of a report being made to law enforcement was
' that of Edward’s mother contactmg the Office of the South Carolina Attorney General M. 2099
S to 2101. Anthony was charged on October 4,2001 and he pled gullty to simple assault and paid
~ afine of $225. But this conviction came at a high price to Edward and his mother. Aﬁer Mrs.
Mims contacted the Attomey General’s Office asking for an investigation, DDSN falsely
informed the Probate Court and the- court-appointed GAL that Edward was not being cared for.at
- home and that he should be mvoluntanly comrmtted to the custody of the Babcock Center,

- preventmg his dlscharge from Clusters. M 2038 to. 2041 | |

Less than three .weeks after Edward was assaulted by Carl Anthony, on September 4,

2000, Edward’s mother unsuccessfully attempted to hring him home from Clusters. BC 2368.
u .. Nine days later; Carl An'thony was terminated hy theABabcock Center on Septernber 13; 2000,
.The next day, Ed\yard had bruises and scratches all over his Body that were not self—inﬂicted. M.
2098. According to Babcock Center records, Edward suffered “Multiple purple elongated lesion
| bilateral chest wall, nect(, posterior ear, right.eye lids and wrist and few scratches also on chest
wall.” BC 3356. These tnjuries were unexplained. There is no evidence th.at these injuries or the
terminatjon of Carl Anthony was reported by. the Babcock Center to law enforcement. The Iog
‘ maintained: by Edward’s Babcock Center one-on-one caregiver simt)ly states: “Edwa:d has

scratches and bruises,” without mentioning the cause of these injuries. The bruises on his back,



upper thigh and knees were so severe, they were still visible a month later, on October 13, 2000.
M. 2067. | -

As if none of this had happened to Edward and although he had lost 28 pounds, nearly a
quarter of his body weight, in one year and he had repeatedly been raken to the. ER, on October

24, 2000, the Babcock Center annual report states that “Overall, Edward’s health has been

essentially stable thrOughout the year.” He remained on one-on-one acc'ountabilitv. -BC.3220. .
Then on December 2, 2000, Edward was taken to the ER for an X ray of his swollen |
hand M. 2126 On January 14,2001, Babcock Center records document that Edward was
“Scratched by another client..." BC 1654. The next day, Edward was taken to the ER to evaluate |
an JnJury to his right eye. M 2127. The following day, an unexplamed bruise mystenously
appeared inside his right thigh. BC 2059 and 1654.
On January 16 2001, Edward was noted to have a bruise on hrs nght thrgh BC 885. One
'i week later on January 27 2001 Edward’s mother reported scratches on his scaJp “Six linear
. scratches noted over r temporal area of skill, 14 on the r side of the crown, 4 on the | ternporal, 1
over the rearand | at _inner_ of r eye.” BC ]654._011 March 1, 2001 ,'-there was a blood cJot
on the right .side of Edward’s nose, near his eye. BC 3189. This injury was again examined on
March 4,2001. BC 3189. Four days later, there wasan unexplained “seratch right upper leg
approx 3" long, thin"’. BC 3189. This injury still visible on March 10, 2001. BC 3189. Edward’s
penis was br‘uised, scratched and bleeding on March 19,2001. BC 3274. Babcock Center nurses
notes dated March 20, 21, 22, 23 and 25. M.2062, 3190. -
Babcock Center records dated March 25, 2001, document that Edward suffered

unexplained injuries to his scalp, an “old red mark” on right flank. This time, there was a white




blistered area on his forearm and a scratch on his right thigh. The nurse reported “Dark area from

old scratch on | side of penis. 3" hght scratch onr thigh. Black line in nail bed of r gt toe.
Questlonable whitish area Just to r of center of nape of neck 7 BC 923 Two days later, it was
reported, on March 27, 2001, that Edward was scratched under his right eye and beside his nose
by another client. BC 3190 and 3333. This happened again on April 1,2001. BC 3190.

’On April 3, 2001, Mrs. Mims wrote to DDSN requesting that Edward be discharged from
the Babcock Center M. 2075 and 2104. In respons'e...' the Babcock Center and DDSN terminated
Edward’s weekend v131ts to hls mother’s home. M. 2076 and BC 3238. Then on Aprll 16 2001,
DDSN filed a Petition for Judicial Adrmssron to DDSN with the Richland County. Probate Court,

informing the Coun that:

Edward is fragile and carries dragnosrs of cerebral palsy, seizures, hypertension,
esophagitis/erosion disease. His mother is in poor health and is unable to care for him

since she has limited means and resources.

M. 2105. The abuse of Edward Mims continued unabated at Clusters Just two days after DDSN
ﬁled its Petmon for mvoluntary comrmtrnent on Apnl 18, 2001 Babcock Center records show
| that Edward had a “laceratron to top of head . dned blood noted to__ alsol s1de several dark red
areas noted.” B(, 1656. Records trom Apru 19 2001 document“wound to top of head .. .some _
bruising noted.” BC 1656. | |

Edward was examined and assessed for the Probate Court proceedings by Jane
McCausland, a masters level DDSN psychologist. .M. 2107. Ms. McCausland reported that she
reviewed “his working chart as wellnas interviewed hrs QMRf, Mr. Kevin Wise.” She
determined that Edward was:

a 29 year old Caucasian gentleman who carries diagnoses of Profound Mental
Retardation, cerebral palsy, hypertension, a seizure disorder, esophagitis/erosion disease,



pica, and, additionally, he is self-abusive. Because he has only one kidney, his water
intake must be monitored-to prevent toxicity. He is currently on a number of medications
which require close monitoring as well...He is nonverbal and assumed a fetal position
during my interview with him. All attempts to obtain any response from him were
unsuccessful. (Emphasis added.) , :

M 2107..Her report states that: “Mr. Mims has made some progress since he was admltted mn

l999” and that “he appeared to be well cared for.” 1d. Ms. McCausland deterrmned that Edward
“continues to need physical care.and -habilitation for services such as those provided by
SCDDSN » M. 2108. She advised the Court that Edward should “remain in a facility where such
servxce needs can be assured” and that he was recelvmg one-on-one superv1510n

Because of Mr. Mims’ s1gmﬁcant medical problems self-injurious behavror and his very

limited ability to care for himself, it would not be in the best interest of Mr. Mims for him
to be left unattended. Indeed, he is on one-on-one care at Clusters.

Id.
- Mis. Mims 1nfonned the court-appomted GAL that Edward was rmstreated at Clusters.
M. 2039. But Babcock Center employees at Clusters and legal counsel for DDSN told Edward’

GAL that he was * ‘anxious when he returned to Clusters aﬁer his weekend VASits at hiomie because

he was being abused or neglected by Mrs Mims...” M. 2040.

. Even while DDSN’ mvoluntary commitment Petition was pendmg in the Probate Court,
on May 26, 2001, Babcock Center staff “reported client had scratched self under r eye. Small
amount of bruls'mg noted.” BC 1657. Exactly one rﬁonth later, on June 26, 2601, the same date

 that lEdward was committedl to the. custody of DDSN by the _Probate Court,_ ‘e was found to have
“purpleness on elbows.” BC 3829.7,

Mrs. Mims’ affidavit corroborates the testlmony and affidavit of the GAL: “Employees of

the Department of Disabilities and Special Needs told lies about me to the Probate Judge at t.he

2001 hearing.” M. 2076. Mrs. Mims was told by DDSN that if she did not agree to the



involuntary commitmenl:"‘lhey would terminate my weekend visitation with Edward.” M. 2076.

Mrs. Mims testrﬁed in her deposmon that: “I -was afraid that if I didn’t sign this, I wouldn’t see

Edward again.” M. 1538.

In return for Mrs. Mims signing the order of commitment, Edward’s visits homes were
restored. But he continned to co.me home ““with bruises and other injuries from Clusters.” M.-
2076. On fuly 3, 2001, the saime date that the Probate Judge signed the order of involuntary :
cormnitrnent, Babcock Center records documented that “Edward has old bruise on his upper
am.” BC 3864. On July 8,2001, “redness on his neck” was documented. BC 3828. The records -
_state “Edward has the same marks redness on h1s neck. Only redness on neck, no other marks
BC 3828. Then on July 12, 2001, Babcock Center records document: “mark on left upper arm
and old marks on back.” BC 3863 July 15, 2001 records note that there were still “Red marks
onneck.” BC 3864. The following day, Edward was “... scratched by another client.” The nght
~ side of his nose had a 1/4 inch scratch yvith “blood oozmg” BC 1660. By the next day, July 17,

2001, he had a “red. brulse on back ” BC 3837. Two days later there was a “Mark on side of

. nose mark on h]S back » BC 3831. On August 19, 2001, there was a ‘yellowrsh color on leﬁ srde

of breast and right.” BC 3571. These * ‘yellow spots” around both breasts were again reported on

August 21, 2001, with old bruises. BC 1661. |
On September 3, 2001t “Edward slipped while being given a shower.” BC 3799 and

1661. The accident report stated that Edward fell on ﬂoor of the shower and “hit his behind.” BC

3796 and 1662. Two weeks later, a leg injury was “investigated” by Babcock Center staff, who

“explained” the injury as being “Caused by socks and/or shoes.” BC 3798.

On October 3, 2001, the SC Attorney General obtained an arrest warrant for the arrest of
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~ Carl Anthon).f. The Attorney General’s Office affidavit stated that “Carl Anthony did
knovs;ingly and willfully strike or hit Edward Mims about the h;aad.” But, Anthony was
allowed to plead guilty to the misdemeanor of simple assault and he was fined $2‘25. No action
hgd been taken by Babcock Center or SCDDSN to attempt to prosecute Ahthonyl Mrs. Mims

- herself persfs‘ted n prosecuting case t:hrough SC.Attome_y General’s Ofﬁcé' anci the arrest warjapt
was not issuéd for more than a year after beating. M. 2076. On Novembe? 13,2001, Mrs. Mini§
wrote to-_Att'omey General Condon pleading with him to return Edward to ‘he_e.r home: -

" What happen to Edward Mims now, Edward & my ﬁght have beén taken away from A

Edward andI. Please Mr. Condon, let my-son come back home. I’m afraid what goingto - B

~ happen to my son at Babcock Center. Edward can’t talk but I know my son...Went (sic)
he comes home Edward doesn’t want to go back with them to Babcock Center. Edward -
" know that I love-him and that I will take care of him. : R
M. Zi 13. |
On D:ecemberf.?:, 2001, Edward was takéxi to Lexington Meéjcal Ceﬁter whefe his hand
was x rayed because.-it was swollen. M.-2126. A photogr_apﬁ mken on December 3, 2001-,sh0w a
" red lasin mark ac;osé his fac_e and on his shoulder. M. 2056 and 2057. lBabcock Récords noted an
“old bruise Iig'ht yell'owviﬁ color.” BC 3184. 4Nurses notes indicated that his neck had been
scratched. scratch on right side of neck. There was also “bruising r middle finger.” BC 3188. o
Stat.elr'nents _from staff on December 2, 3 and'4 deny there beiﬁg any ma;rks on Edward. BC 1638
to 1645. |
Babc'ock Center records document that Edward was assaulted by another client at the
workshop on December 16, 2001. He had a “possible corneal abrasion” which was treated gt '
Lexington Medical Center. BC 3308. The b_ody audit reported “No new mark & bruise on '-_

EdWard. Red bumps on his top back & right eye 1S b.ruise.” BC 3778. On December 19, 2001,
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there were red marks on his back and above his right eye lid. BC 3234. Two days later, on
December 21, éOOl, Edward had a scrape on hlS left hand. BC 3280. In addition, Babcock
- Center records-'documen't “Old blood on his sheet_and shirt. - Sm dkbreld .scra'pe noted on | hand.”
. BC 1664 and 45:84 | |
On December 27,2001, DDSN responded to the letter Mrs. Mrms had written to Attomey -
General Condon refusmg to allow Edward be drscharged from the Babcock Center No .
: alternatrves were provided, except to remain at Clusters Lois Park Mole DDSN s Dlrector of
Governrnent and Commumty Relatlons wrote to Mrs Mlms | |
I understand that Edward has profound mental retardation, cerebral oalsy and several
~ other severe and complex medical conditions. He is medically fragile, takes a number
.of medications and requires close monitoring and assistance...All parties agreed that
Edward’s significant. special needs and complex medical conditions required more
.stafﬁng and supervision than any one person could possibly provrde No one person
can: do it all to care for Edward. : '
M 2117. This letter states: “We understand that you wish it were p0331ble for th to hve at home
E _agarn ” Id DDSN determmed that “several dlfferent people have to be awake and around him all .
'the tlme ” Id. But the end result was that DDSN determmed that “Edward needs to stay at’
~‘ ‘ Babcock We want what s best for hrm too, and to work wrth you M. 21 1 8.
OnJ anuary o, 2002 Edward was found to have a red mark on left srde of neck” and he
has “red bumps on back ” Also there were red mark on hrs leﬁ arm. BC 3784. The next day, a
«“3n long old red scratch noted r ‘side of neck” appeared. BC 1664 (Agam noted on J anuary 12.) '
On January 16, 2002, Edward was treated in the emergency room for abrasions an_d contustons

after being beaten with a belt at the Babcock Center He had “‘abrasions over ent1re body on

| January 24, 2002 and was taken to Lexington Medtcal Center for evaluatxon M. 2128 and 2130.
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According to Babcock Center records, Edward had 27 marks noted over his body. Some of the
wounds were “red in color,” but the wound on his right ucper shoulder ‘was- “purple in color..”
BC 1644 and 1665. Edward was beaten with a belt b)r another client on January 24, 2002: BC
y §44J He had whelps on his back and arms, with marks on his left and right thighs. BC 1644,
* There is no evidence that this assault was reported to law enforcernent.
Two weeks later- records reported that Edward “slipped on some water that was left on’
floor from where another resrdent was mopping.” BC 1665 and 4562. On’ February 4, 2002
Babcock Center records report that Edward “fell” but that the injury was “healing well.” BC
3185. Four days later, staff reported that Edward injured the back of his head when he hit the
floor falling off a chair. BC 4564. Later in February, Edward he was treated at Urgent Care for a
4contusion of his right hand w1th “discolorati.on and bruisihg on his first and second fingers of his
' nght hand .They are not sure whether he mjured it or hit his hand ? BC 3275 M. 2131. Nurses
-notes mdacate that “results are from Edward swmgmg his hands and hit his hand on the door
'resultirig in the bruise 7 BC 3185..0n March 3, 2002, Edward suffered “two long scratches on
middle. of nght side of neck »BC 3792 These scratches were still wsrble a week later BC
31 86
On March 20, 2002, Edward was transferred to Kerisington ICE/MR and that same
month; Dr. Butkus requested that his.intemal. audit department “review several areas of

Babcock.” M. 0103.

D.T., a resident of Babcock Center’s Wire Road ICF/MR, was not taken to the hospital
for nearly 12 hours after an employee threw scalding water on him. M. 1920. The injury was not

reported to law enforcement until the next day. Id and M. 2040. In May of 2002, another
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Babcock Center client at Wire Road ICF/MR was beaten withAa belt by a 16 year old, the same
pérpetrator who beat Edward with a belt. M. 0078. This abuse was reported in an article
-published' in the Wall Street Journal. “Disabled People Find Group Homes Can Be Broke, Too:
That Dam Boy Got Mé.” M. 1982.. According to federal surveyors, a 79 year old victim at Wire
~ Road ICF/MR (M. 0075) was raﬁed at the facility by the same tgénager on or about Juné 13,
2002. M 0079. On July 21, 2062, his finger was broken and Babcock Ce_nfer :reéords docum_gnt
that ,he‘wéls beating on the walls énd sa_ying “I want out of this hell home” and “I pray to iesus tp
. send me to heaven or hell.” .M. 0081. The elderly gentlgxﬁéh was admitted to the hdspital w1th an
unexplained broken arm on Noverﬁber 18, 2003. M. 0075 to 0077. (Immediate J eopardy was’
| aeclared at Wire Road ICF/MR auﬁng a federal investigation ;:onducted on‘December'Z, 2003. |
M. 0088) ' .
\ At first, fewer injuries were reportéd after Edwéufd was moved to Keqsington, but
" problems were again reported in Aﬁgﬁst_and November of 2002 'B'c 1106 and 1107. In Al
. ’December.2002-,.CMS required the South Carolina Department of Health and Hum-a‘n-Ser\'rices to
“invesﬁgate éllegéﬁons that had surfaced conéeining negléct, abuse and misuse of funds at tﬁe ,
| Babcock Center, Incorporated.” M. 0100 and 0103. én January 8, 2603, Edward’s head was |
pushed into a coffee taBle. BC 1104. A week later, Edward was taken to the émergency room
where it was reported that he was unable to sleep and was “holding his hands to his eyes” and his.
blood pressure was high. Exhibit 4 and M. 2132. |
‘Mrs. Mims continued to insist on bod? audits being conducfed when Edward came home

on the weekends apd when he returnéd, SO as to protéct herself and Edward from c'lairr;s that‘ he

was being injured at home. M.2077. The Babcock Center complained that body audits that had =
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been requested by Mrs. Mims were a viotation of Edward’s rights. Id.

On February 28,2003, a CMS report documented that Kensington failed to meet federal
requirements for énsun’hg that allegations of mistreatment neglect and abuse, as well as injuries
| from an unknown source, were reported appropriately. M 0048 to 0062, see pages 0055 to 0056.
During thrs investigation at Kensmgton a clrent was found to have unexplamed brulses to both
knees, a scraped elbow and hands and a.swollen 'and tender right arm. Id. at 0055. Ahother client
had suffered a patelta fracture which res_ulted._from a fight with another client. Although .federal
regulations required an investigation to be cOmpleted within five days, no report was issued for
twenty-six days. Id. at 0056. In this report CMS documented that Kensington faited to provide ,
~ appropriate behavior supports for one of Edward’s house mates who had a hlstog( of sexually

devrant behavior. Id. at 005 8 and 61.

On May 20, 2003 Edward was found to have a “long red scratch mark” wh1ch extended
'from the left side of his mouth to the 31de of his cheek. BC 1110. He was taken to the emergency
room on July 26, 2003. A week later, Edw_ard was hit by another client on the left side of his
head at Kensington the same client who had pushed him into the coffee table. BC 1109. On '.
August 8, 2003, thrs same client pushed Edward into the wall at the Babcock Center workshop,
resultmg in a “scrap on hrs left hand.” M. 2068. |

' On July 6, 2003, a Clusters resident (the campus of six houses where Edward had lived
" and was beaten with a helt) was found to have ‘;large abrasions/bruises on his chest’; that were
“caused by a belt or wire looped object” like a fly swatter. Mr. 0158. The client was assigned 1
on | supervision at the time the i mjury occurred, but no one could explarn ‘how the injury

occurred 1d. An “Investigation of Injury” dated August 8 2003 reported “scratchés on top of left ’
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hand caused by l—l 107" from being pushed mto a brick wall. M. 2069. This 1eport states that he
will be momtored at all times while around thrs client. Id. |
DHHS released its audrt of the Babcock Center in October 2003. M. 0100. The audrt
'reported a “lack of policy to define and require the reportmg of serious resident- -on-resident abuse
to éxternal authoritles.” Id. Allegations‘ of abuse, neglect and exploitation were not reported in-L-'. .
'complrance with state law and DHHS found that Babcock Center failed to ensure adequate |
- staffing to supervise residents. Id. Corrective action plans w'ere not followed and ﬁnanci"al |
' rmsappropnatlons were. reported Id DHHS reported that “The statistical analysrs revealed the
number of deficiencies and violations from 2000 to the present ” M. 0104 DHHS reported that
1t had paid, Babcock Center more than $1 rmlhon for empty beds. M 0111. The audit found that
one on-one superv131on for persons ass1gned consrstently being prowded M. 01 13. The audlt
. requ1red to have'a physrc1an or other quahﬁed 1nd1v1dual annually rev1ew the need for one-on-
one services. M 01 14. Two out of five cases mvolvmg abuse and neglect 1nvolv1ng 1nsufﬁc1ent » :
' stafﬁng levels and supervrslon of staff were substantlated M 0124
CMS mspectors arriyed at Clusters the following_ month. On November 4,2003, while
.. the federal surveyors were inthe erdm@ a staff member assigned to provide oneion-one |
- supervrsron left the cllent unattended to take four telephone calls in one hour. M. Ol 58. He told
the surveyor “Well there are a lot of ﬁghts ”1d. Another chent was reported to be assaulted at.
Clusters because he frequently was “in the wrong place at the wrong time” and “Thrs often times
resulted in h1m berng assaulted.” M. 0160. The employee reported that “The home had been
running on bare mrmmum staff, and the one on one requlrement for two clients re51d1ng in that

home could not always be mamtarned ” M. 0160. When asked about a clrent who was bemg
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targeted,the employee reported that “we all fall into the mind trap of saying, oh, that’s just
: [Client #5’s name].” At Clusters House B, the facility was understaffed on 20 out of 31 shifts. M.
- 0162. The allegation that the Babcock Center failed to report‘and protect clients from repeated
: beatings was substantiated. M. 0164 to 0167. |
Fmally, in November 0f 2003, one of the six- burldmgs in the Clusters campus of horrors
was closed when Babcock Center failed to correct deficiencies found by CMS. Immediate
Jeopardy was declared by CMS due to Babcock Center failing to protect clients from harm. M.
- 0064 to 00. These deflciencies cited by CMS inclnded, in particnlar, Babcock Center’s failure to
provide one-on-one supervision to clients. detennined to need that level of supervision M. O(l68
CMS also found that staff at Clusters was not properly tramed and that staff had failed to report
~ suspicions of “abuse, neglect or injury to cllents and trends that may be indicative of
v1ct1mrzat10n ”M. 0069 That same month, deﬁcmncnes were discovered and reported by CMS at
: another Babcock Center. facility, Bruton Smlth Group Home M 0072.
In December 2003 CMS determmed that Babcock Center s Ida Lane Commumty
» Resrdence was not in comphance Wlth federal standards for partlclpa'aon in the Medrcald
' program M. 0084. Immedlate Jeopardy was again declared at Wire Road ICF/MR that same
. month M. 0088 and 0093 CMS deterrmned that Babcock Center failed to “provide services
necessary to prevent physrcal harm for all clrents ”M. 0093. On December 9, 2003, CMS
reported that Wire Road was “The second Babcock facility to receiye a notice of termination.”
M. 0096. |
A 2004 memorandum issued by CMS reported horrific abuse and neglect of Babcock.

Center clients living at Clusters ICF/MR. M. 0150 to 0163. One client was stabbed ini the neck
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with a pen and many clients were bitten, one requiring seven stitches. M. 0155. The memo
reported a lack of documentation ofinjr.rries frorn an unknown source, including a swollen jaw
and ankle and a “big blue bruise” found on a client’s foot. M. 0152 and 0152. The memo
reported clients being kicked in the mouth by another client, bei'nglkicked causing abrasions, and
clients hitting and scratching other clients. Many other i_nciderrts of other “ciient-‘to-client _. ,
aggression’; occurring between November 1 ~2602 and November 4,2003, wlrile the federal
surveyors were there: M. 0 1 54. All 29 mcxdents documented while federal SUrveyors were. at _
Clusters “resulted in injuries to the victim.”> One client exhrbrted 249 phy51cally aggressrve
mcrdents mcludmg biting, krckmg and pushmg other chents M 0157. One of'these mcrdents
requlred 8 stitches to c]ose the forehead of the victim. Id. A staff member adrmtted not reportlng |
an altercation for ten days “beeause he was scared due to the staff member’s posmon w1thm the
residence Id. Another staff member disclosed on her exit interview a staﬁ' member hlttmg a
chent with.a wooden paper towel holder. M. 0158 |

In March of 2004, Defendant Butkus g_ot a commitment from the Babcock agency, spoke
with Ms. Johnson and the Board, to reduce the capacity by 25 percent over three years, because I -
- felt that they had too much on their plate to manage.”'M. 1421. This reduction was basect on
trénding data “that Kathi Lacy” eversa;w, hovr/ they were doing m different program areas.” M
1422, On Juy 27, 2004, Edward was taken to the hospital with “ant bites all over.” Exhibit 4.
The ants were fourrd in his bed. According to befendant Butkus, this was the “type of thing” that
Defendant Kathi Lacy was responsible for being aware of and tracking. M. 1376. Butkus said

this event was “problematical.” M. 1377. Then, just three days later, Edward suffered a cut on his

lower back and he arrived home for his weekend visit with his hair matted. M. 2093. BC 4888.
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Babcock Center record._'s state that Edward fell out of his chair a_nd hit his back on an air

conditigner. Id.

Less than one month later, Edward’s roommate, Billy Cothran, choked at Kehsington. M.
2093. Although he was on a mechanica-ll)-f al_t_ered diet, chunks of cheese toast were found in his
trachea. Id. Aftef his death, CMS deg]ared Immediate Jeopardy again at Kensingtop on October
13,2004. M. 2146. CMS found Kensington to be understaffed, staff to be poorly trained ar.ld that '.
the ngcoék Center failed to.thorc;ug};ly investigate the death. 0199 énd 1983. See also report of
survey conducted October 12, 2004 at M.AOZI 1to 0217. Page M. 0195 cdntains a réview of
béhavioral data of Mr. Cothian. See page Wall Street Journal article re Billy Cotﬁfan. M. 1983.
This feport docurnents thét he was assaulted by o£her clients at Kensingtqn “atarate of 3 to 4
repofteci attacks Aper year‘.”.‘ M 6196. The records reviewed inclﬁded-l 8 incide'ntg of “mostly
unkndwn‘ cause,” including carpet burns, scratqhes, bruises and a cut above the eye. M 0196 and -
0197. As Mrs. M1ms and tﬁe mbtger of “Madis;)ﬁ” had done, Mr. Cothran’s famﬂy attémpted to
' movg. him out of Babcock Center, but- he died at the facility just four days Sefore he was
supposed to be ﬁaov,ed. M&dison at 655. M. 1985’ and 1987. | B

On October 28, 2b04, Edward was taken to the doctor with “redhess around left eye since
yesterdgy morning.” Exhibit 4. ‘.On November 2, 2004, Edward’s doctor noted ;‘Mild bruisihg” |
around 'his left eyelid. Exhibit 4. According to Swom debosition testimony of Defendant Bufkus:

And in the fall of ‘04, the trend line still was not good for the agency as a whole on .

quality. So what I did was I met with the Board and said we have to reduce by 50 percent.

We have to go from 634 beds to 317 beds in 18 months, and that’s what we did.

When inspectors returned to Kensingtoh in November 23, 2004, they found that the

facility still did not comply with the Life Safety Code. M. 0215 and 2151. CMS found

19




Kensmgton to be in a state ofdrsrepan with holes in the walls and 22 work orders that had been
submitted in September not bemg completed. M. 0206 and 0207 Defendant Butkus testlf ed that
he made a decision to requrre Babcock Center to downsrze by 50% on or about December 15”’ |
'2004 When asked about the Babcock Center ICF/MR facrlmes being out of compllance Butkus
said “We knew that we were not satisfi ed wrth the level of qualrty at. Babcock Center as Babcotk
Center Any of the resrdentral programs we were not satlsﬁed 1n.” M. 1446. Butkus admitted -
havmg respon51b111ty for the problems at the Babcock Center and descnbed h1s decls10n to -
downsrze Babcock’s remdentlal program as “takmg actlon to correct a 31tuat10n that he dldn t-
thmk is acceptable ? M 1448 He found the situation at the Babcock Center ICF/MR facﬂmes
was ‘unacceptable ? M 1449
| OnJ anuary 18 2005 Carohna Medlcal Rev1ew (CMR) 1ssued its report of i mvestlgatrons - |

~of Babcock Center ICF/MR fac1ht1es M. 0209 CMR concluded that
In con51deratlon of rev1ew ﬁndmgs CMS cannot provrde assurance to DHHS that ,
Babcock Center, Inc. Is meeting the minimal condltrons of participation in the Medlcard _
| _program as reqmred by federal regulations. . C .

| M. 0214 ThJS survey was conducted to follow up on'the surveys conducted by CMS dunng the

| fourth quarter of 2004 Id CMR reported “There is no comprehenswe set’ of pohcxes and
‘ procedures for the admlmstratlon of programs and other aspects of busmess ” M 0210 There
was no ev1dence of follow up on abuse and neglect files. Id. Staff had not been tramed as -
frequently as 1nd1cated by. admrmstratlve staff. Id Harmful chemlcals were found in the ICF/MR
facrlmes “unlocked and accessrble to resrdents throughout the program cratmg potentlal hazards
within the homes > M. 0212 Approxrmately half of the facilities were “m need of major_

repairs...” M 02 12 Home had holes in walls and ﬂoonng Id Of SIgmﬁcance is the ﬁnding_ that
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“Residents who had what appeared o be widely drsparale care needs were observed, pamcularly
t..Kensington I and Kensington II...” M. 0213. Homes were being ¢ reclassrﬁed without
documentation of client needs assessrrrent for appropriate placement and in consideration Qf fire
and' safety standards.” M. 0213. Sanitation was “compromised throughout the-locations...” Id.
The Director of DHHS sent Defendant Johnson a letter stating: “Based on the fi ndmgs of
‘this limited scope review, I am concerned that the deficiencies noted may be mdlcatlve of more -
perva51ve problems at Babcock. 'Specrﬁcally, I'am most concemed about the lack of evidence of
ongomg active treatment for chents ” M 2153, The D1rector sent a letter to the Reglonal
Adxmmstrator of CMS mformmg that federal agency that “As a result of the ﬁndmg in the report .
- CMR was unable to prov1de us assurance that Babcock was meeting the condmons of |
partxclpatlon as reqmred under the federal regulanons ” M. 2156.

: On March 8, 2005, DHEC cited Kensmgton for fallmg to correct deﬁcxenc1es M 2094 .
and M. 2161. Accordmg to CMS Kensmgton was decertlﬁed on Apnl 29, 2005. M. 2094. The
—D1rector of DHHS sent Defendant J ohnson a letter informing her that a second follow-up v1sit to.
Kensmgton‘on Apnl 27, 2005 found that “the facility remained out of substanﬁal cbmpliance
with reqtlirements for participation in the Medicaid program and recommended termination
’ effecti_ve April '-30-, 2005. M. 2159. ‘The Direetor instructed Johnson to provide DHHS plans for
residerit relocation no later tllan May 2, 2005. Id. He directed Defendant Johnson to notify all |
responsil)le parties via telephone and letter that their Medicaid agreement for Kensington ;‘has
been terminated due to your facility’s failure to meet the federally mandated Medicaid
participation requirements.” Id. Johnson was directed to post public notices “in visible areas”

throughout Kensington notifying the public that Babcock’s Medicaid agreement had been
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terminated and “that assistance will be made avarlable for resident transfers to other pammpatmg
facilitres "M. 2160} But that certamly was not true for Edward and his mother’ s attempts to
discharge him contmued to be unsuccessful. DHEC also sent a letter to Defendant Johnson
informiné her that Kensington wa'e found to be out of compliance with federal regulations and
~ that participation in Medicaid was being terrninated. M. 2162.

On May 3, 2005, Defendant Johnson sent a letter to famrhes of Kensrngton residents after
-calling them on the phone on May 2. She informed famrhes that “We have been directed to
begm planning for relocating the residents.” M. 2163. Contrary to the repeated findings of CMS
- DHEC and DHHS J ohnson mformed families that “There are no health, safety or accountability
1ssues mvolved.” Id. That was sunply not true. -

On May 27, 2005vEdward'was found in his rootn with a 4 crn “gaping laceration’f on his
penis. M. 2124. He was treated at Lexington Medical Center ER where seven stitches were
reqmred to repaxr the wound M 2122 When Edward was exammed by the physician i in the ER, |
there was * oozmg of blood from the wound.” Id The ER report states “They are uncertain how
the wound occurred.” Id. Accordmg to Defendant Butkus the responsibility for Ppreserving
‘evidence and reportmg the unexplamed mJury was that of Defendant J ohnson M. 1399. The
Babcock Center “critical incident” report states that “Mrs. Mims decided to make a report to the-
police department.” M. 2165. The unnamed officer called Kensington and said that he would
follow up “in a few days.” M. 2165. As of June 2, 2005, there had been no follow up by the
police. Id. But, Defendant Butkus sent a memo to Defendant Johnson on June 1, 2005, five dails o
later, infonning her that the Ombudsman and DDSN’s medical 'consulta'nt, Dr. Graeme Johns,on 4

would be investigating Edward’s injury. M. 2167. Dr. Graeme Johnson arrived on June 2,2005
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! _ana found “a few scalp scratches.” He reported that the nurse who examined Edward on the
night of the injury did not find blood or tissue Lmdgr his ﬁngemails_;” but he did not contact the
physician who treated Edward at the ER or the social worker Who-ﬁ]ed a report with the
Ombudsman. M. 2169. Edward was not wearing pants with a zipper and ther;: were no sharp or .-
protruding objects in the area. Id. Dr. Graeme Johnson determined that “it is un]ikel-y that Edward

_Mim’s laceration was due to abusivé or negligent management'.”' M. 2170. He d.etennine;i that
“it 1s an unexpected problem that had n.o antecedents.” Johns'c'm feported “He appeared to be ina .
caring, supportive situation when the laceration occurred and appropriate care and follow-up had

.' been provided...The evidence I have seen, the notes I-héve reviewed, and inferviews I have

.conductcd, lead me to a conclusion thatAit is un_likely that Edward Mims’s laceration was due tq
abusive or negligént fnanagemenf.” His report does ﬁot mention the declarations of Immédiate

| J eopardy, the public notice that DHHS reqmred Babcock Center to put on the door warning of

thc termmatlon of the facxhty s participation in the Medlca.ld program or the prior findings that |

| there vyas a resu_ient with sexually deviant behamof living i in the famhty. |

E Def;endaﬁt Lacy discussed this event with Defendant Butkﬁs. Aﬂidavit of Kathi Lacy at
page 29. M. 00737. Despite the decision to ‘dec-:é.rtify KénSingFon, the fact that Butkhs had
orderéd Babcock to downsize by 50% and this injury, Défendaht Butkus made the decisiop to
opposé Edward’s dischérge from Kensington because “the cirpumsfances were still operatingthat -

. led to the original involuntary admission. We hadn’t seen a change in her capacity.” M. 1409. He

could not remember whether a home study was done before DDSN filed objections to Edward’s
discharge witﬁ the Probate Court. M. 1409. See also 1411. Butkus felt that Edward’s mother |

“couldn’t provide the level of care that he needed in the home.” M. 1411. This was because “she
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was working, she didn’t have a lot of resources, income was limited, things of that nature.” 1d. '
His assessment was that Edward “couldn’t get the care that he heeded” at home. M. 1412. He
determined that staying at Kensington “was best for him,” despite having persona]' knowledge of
the eonditions at the fecility. M. 1413. Butkus determined “based on our professional
assessment” that Mrs. Mims did not have psychologxcal resources, certainly financial resources”
to take care of Edward “We JUSt d1dn t think that she would be able to do that.” He testified that
“it wasn’t in his best interest” to be discharged from Kensington. M. 1416. Butkus’ decision was
that it was in Edwetrd’s best interest “To stay in the —remain in the in\ioltlnta;'y status and stay
where .he was.” M. 1419 and 1420.

Defendant Lacy actually attended an emergency Probate Court heaﬁpg held in Probate

- Judge Amy McCulloch’s chambers. on 5 Sunday afternoon for the purpose of opposing his
‘ discharge. Id. at page 3L M 0759. After the hearing, DDSN”s nuree was sent to the home of
Edward’s mother and found the “home environment being in good shape” and that “Mrs I\/hms

| appeared to be a very caring and loving mother, that Edward seemed to be getting the kind of
f care that he needed, and he did not appear to be in any sort of 1mmed1ate Jveopardy,” M. 0764 to
.07.65 . |

Oh Jtme, 6,7 and. 8, the court-appointed e)tarhiner, Lennie Mullis, attempted to rheet vnth
Edward at Kensington to prepare her report for the Probete Court. Upon arriving at Kensington
she notxced a sign stating that the facility has been decertified.” Rule 59(e) Motion filed on
December 3, 2009 at 115. Aff davit of Lennie Mulhs On June 6, 2005 Mullis was instructed by
Babcock Center staff that she must provide her court order to Defendant Johnson. Id._ She faxed

the order to Johnson on June 7, 2005. But Mullis was again denied entry when she attempted to
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examine Edward that evening. Id. On the moming of June 8, 2005, Dr. Johnson lerct a message
with Mullis to call her or Dorothy Goodwin ahout examining Edward Mims.‘Goodwin informed-
Mullis that 'she would be allowed to examine Edward at 6:00 p.m. on June 8, but when Mullis
arrived at 6:15, she again was dem'ed access 10 Edward. 1d.
The court-appointed Vrsrtor Mary Katherine Bagnal MSW CMC, met wrth Edward and
Mrs. Mims and reported to the Probate Court that Mrs. Mrms was very attentive to Edward’s
: needs and that he appeared to be famrhar and comfortable in his home. Rule 59(e) Motion at
-117. On June 9, 2005, an emergency hearing was held in the Probate Court and Mrs. Mlm‘s was
appointed ina temporary guar_dianship, with a hearing for the appointment of a permanent
guardian scheduled for June 24,2005. Id. at lO7 108. The Order authonzed Mrs. Mims to have :
“custody of Edward have the authonty to establish his placement Id. Judge McCulloch ordered |
| DDSN to provide the Court with a service coordinator and a treatment plan Id. -
On June 10, 2005 counse] for DDSN Jim Hill, wrote to Edward S counsel mformmg her
 that DDSN would not allow Edward to v1s1t his mother’s home that weekend and that DDSN
would “attempt to review this matter next week...” Id. at 122 Thrs letter ‘stated that Babcock
Center had appealed the dec_ertrﬁcanon of Kensington and that “Any issue about alternate
placement of individuals at this time based on de- certification is premature pendlng the appeal ”
| Id. Defendant Butkus wae cop1ed on thrs email.
When Mrs. Mims amved at Kensington to remove Edward from the facility? after

| providing_Defendant Johnson wlth a copy of the court order, she was not allowed into the facility
or to see Edward. M. 2079. She had_to call the Columbia Police Department to enforce the

Court’s order and remove Edward from the facility DHHS had instructed them to depopulate. M.
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2079. DDSN counsel, Jim Hill wrote to Edward’s court-appointed GAL on June 22, 2005,
attempting to obstruct Mrs. Mims’ appointment as guardian. M. 2]94.

A hearing was held n the'Probate Court on June 24, 2005. M. 2189. Defendant Lacy -

' attended and testlﬁed at that hearmg M. 2190. On September 28,2005, DDSN filed a document

.ldentlf ed as ObjCCthDS wrth the Probate Court opposing Mrs. Mlms being appomted as

.-Edward’s permanent guardlan. In this docurnent, DDSN attempted to convince the Court that no

.guardian- should be appointed. M. 2188. If Edward did not have a guardian, there would be no

one with -'authority to sue the Defendants. The Objections state: “More specificaily, SCDDSN

© questions the need for a guardian for Edward, the Petitioner’s capacity to function as guardian

and suggests that if guardlanshrp 1s needed, the Court consider the appointment of Edward’

: 31ster Drane Thenot ” (Who then worked for Babcock Center.) M. 2193. At that heanng,

~ Defendant Lacy informed the Coun that Edward d1d not qualify for Adult Day Health Care

services, in an attempt to force him into a Babcock Center day program M. 2079

Attomey Leigh Flynn testlﬁed that Babcock Center employees had “mtenttonally

- withheld mformatron from me about the co'nditions at Clusters in 2001 and about the many

mcrdents in whrch Edward had been injured at the fac1hty so that I would recommend that he be

mvoluntanly comrmtted to the facrhty * M. 2040. She testified that Babcock Center employees

told her that Edward was being abused or neglected at home by Mrs. Mirns Id. She made
recommendatlons for Edward’s involuntary commitment “based on thrs false information whrch
had been provrded to me by employees of the Babcock Center and the Departrnent of DlsabllerS
and Specral Needs.” Id. Attorney Flynn testlﬁed that Edward should be released from Babcock

Center back into the custody of his mother and that Mrs. Mims’ petition to be appomted as
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" guardian be granted. Id. Ms. Flynn testified that she had represemed a number of Babcock Center
clients who had been abused and neg]ected there and that it was not safe to return Edward to the
Babcock Center. Id. | |

‘Edward’ S mother was appomted as his guardran at a hearing held in the chhland County .
Probate Court on September 29 2005. Rule 59(e) Motion at 130. Judge Belton presided at the
hearing. Counsel for DDSN again requested that no guardian be appointed, or, in the alternative,
Edward s srster- who. worked for Babcock Center unti] just prior to the hearing, be appointed.' Id.
Mr. Hill asked the Court to use EdWard’s funds to pay his sister’s attorney fees and that the Judge
recuse herself Id at 131 Edward s sister testrﬁed that she bad seen Edward once since the’
spring of 2004, that he had never visited in her home and that she had not visited Edward on
holidays for many years; She- tesﬁﬁed that if appointed as Edward’s guardian, she would réturn
him in a facrhty operated by DDSN Judge Belton determmed that DDSN was not a party to the
proceedmgs and demed DDSN S request to recuse herself The GAL recommended that Mrs.

| Mims be appointed as her son’s permanent guardlan Id. Mrs. Mims reported that at the heanng,
DDSN counsel Hill “sat at counsel table wrth my daughter who was an employee of the Babcock
Center and who opposed my appomtment as guardian for Edward.” M. 2079. Mrs. Mlms
affidavit states that Edward’s Guardian Ad Litem, Ed Kneece asked that_Mr. Hill be remotled

from the court room and he was required to wait in the hallway. M. 2079.

Because Defendants Lacy arid Butkus had demed Edward s request to receive Adu]t |
Health Care Services from a provider other than Babcock Center, Edward had to file an
adminjstrative appeal. The hearing officer reversed the deersion of DDSN, finding that Edward

was entitled to receive-those services. Mims v. DHHS, Case No. 05-MISC-034 (MR/RD Waiver -
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Adult Day Healrh Services).

It took Edward’s mother fonr years after'his» involuntary commitnrent to secure his release
from the Babcock Center. Babcock Center Annual Accountability Report that Stan Butkus ,
presented to the General Assembly for FY 2004-2005 provided a d]fferent perspectlve than that
w1tnessed by Mrs. Mlms

Dr. Stan Butkus, State Director, was appointed to serve on S. C.’s ﬁ.lll Olmstead

Committee .... The Olmstead U S, Supreme Court decision established that individuals.

living in institutions should be able to move to community options if they desire, that

individuals should not be-unnecessanly 1nst1tutronahzed, or put at risk of unnecessary

mstltutlonallzatlon and that placements move at a reasonable pace.
M. 0266. 'l'his Report informs the legislature that “Under his leadership, beginning in 2998 the
Department has been on the cutting edge of developlng and nnplementmg a state wide service
model that relles on consumer choice and consumer satlsfactlon based on a person-centered
organized statewide service dehvery system...” M. 0274 According to this Repon Leadershlp '
actrvely promotes the health, safety and well bemg of the consumers DDSN serves, as well as the
dignity and respect for these mdlvrduals and their famrlres ? M 0275.

Media reports told a dx‘fercut story. M. 1911 t0 2014, Also, a very different plc’fure from, :
that painted by Defendant Butlcus was exposed by the i mvestlgatlon conducted by Protectlon and
Advocacy for Persons with Disabilities, Inc. Thelr report tltled “Unequal Justice for South
Carollmans wrth Disabilites: Abuse and Neglect Investigations” was released on October 27,
2005 one month after Edward was released from | captlvrty P&A reported “one homicide, two

deaths from choking, Physical injuries with excruciating pain, and other shocking examples of

abuse and neglect.” M. 0284. P&A found that DDSN facilities were allowed to investigate
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_ themselves “with little external oversight” and that law enforcement was rarely contacted. This
mvesttgatron found that “Some of South Carolina’s most vulnerable crtrzens are needlessly
suffenng, even dyrng They will continue to do 50...” M. 0285. The Executive Summary begins:
‘Physical Abuse Sexual Abuse. Neglect Misuse of medtcatrons Few incidents are
* reported. Fewer are-properly investigated. Rarely are offenders held accountable. Those
* who should protect people with disabilities often fail to do so. The State’s response isa -
fragmented collection of agencies lacking the expertise to properly investigate allegatrons
of abuse, neglect, and exp101tat10n of vulnerable adults. It is a collective failure that needs
o become a system. : -
: ’:. M. 0287 Accordmg to P&A “The major agency mvolved with. these issues, DDSN, has created
pohcres and procedures that are madequate 1n some places and not followed in others Reportmg .
- often 1s delayed or in some cases non-exrstent Delays in reportmg present serious problems with
-. 'evrdence preservation and victim protectron »? M 0288 and 0289. Sexual abuse was not
«fmvestrgated and P&A reported that vrctlms were not protected from further harm Id.-

A 2006 audrt of DDSN by DHHS reported deﬁcrencres at many Babcock resrdenttal
facrhttes many of whtch were repeat issues ﬁ'om pnor llcensmg surveys M 1302: Accordmg to -
DHHS, m 2003 Babcock Center had double the statewrde average of substanuated cases- of
abuse, neglect and explortatton M. 1302. By 2004 the rate of substanttated cases of abuse,

J.neglect and explortatton at the Babcock Center had i increase to “four tlmes the statewrde
average.. Id. Accordmg to this audit:
The results of the DDSN review of Babcock s resrdentlal surveys were prov1ded to

Babcock’s Executive Director on December 13, 2004. Most of the deficiencies were

repeat findings from the 2003 review, and many were found i in multiple facilities. A total”
of 409 residential deficiencies were cited by DDSN licensing...” M. 1303.

These included falsification of medical consents and training date, failure to report a sexual
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assault, homes being unsanitary “to the point of being uninhabitable, kitchens .and bathrooms’
being “very dirty” with broken appliances, water damage and rotten cabinets.” M. 1303. In 29
out of 33 employees sampled, medical technician training‘ had nor occurred. Id.

As a result of these problems DDSN agreed to reduce Babcock Center s licensed bed
capaciry by 25%. The closing of Clusters was drscussed M. 1304 Desprte these closures; DHHS
reported contmued “complaints from consumer advocates and families as well as findings of
continued problems by vanous audlts and hcensmg/certlf cation mspectrons Asa result DDSN
ordered Babcock Center to reduce its capacrty by another 25%. Id.

'Edward filed a second admmrstratlve appeal with DHHS on September 6, 2006, objecting
~ to DDSN’s demal of needed services at home. 42 C. F.R. 431.244(a) provides that hearmg
decisions must be based ¢ ‘exclusively on evrdence mtroduced at a hearing,” but the DHHS
hearmg ofﬁcer dismissed’ Edward’s appeal w1thout provxdmg a fa1r hearmg, which is requlred by

42U S C. 1396a(a)(3) The hearmg ofﬁcer held that DHHS had no Junsdlctlon to hear Edward 'S
E _ 'complamts for v1olatron of Sections 1396(a)(8) (reasonable promptness) 1396a(a)(23) (free S
| chorce) payment of Edward’ “band” fundmg to.the Babcock Center, and the faﬂure to enlist
sufﬁcrent providers. DHHS Order of Dlsrmssal 06-MISC- 044 January 16, 2007. Defendants-
did not appeal this order Edward first ﬁled an appeal with the Admmlstratrve Law Court, WhJCh :
upheld the dismissal and then with the South’ Carolina Court of Appeals Rather than making .
further ﬁmle attempts to obtam an admrmstratlve remedy, in cons1derat10n of the DHHS hearing
officer determmed DHHS had 1o jurisdiction over his claims for vrolatlon of the Medicaid Act,
. Edward opted to file this lawsuit in the Court of Common Pleas in 2007 for vrolatron of these

provrsrons of the Medicaid Act under Sectlon 1983, along with other claims outsrde of the
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Junsdiction of DHHS. -
Responding to legislators’ concems, the South Carolina Legislative Audit Council -

conducted an extensive audit ofDDSN programs M. 0490. This audit that was released in-

: released then Senator Davrd Thomas held heanngs on the audit f ndmgs whrch were attended by

; Defendant Kathl Lacy M. 201 7. His off 1ce was “flooded with phone calls” from former
employees employees and families who were fearful of retahanon by DDSN in partlcular
retahatlon by Defendant Lacy M. 2017 Senator Thomas reported a. pervasive fear of
retahatron agalnst persons ‘who advocate for DDSN consumers. Id .. o |

Smce his release ﬁrom the Babcock Center Edward has hved safely athome. M. 2079

However hrs mother is “always afrard of what Judy Johnson and the oﬁicrals at Babcock Center
wﬂl do to me and to Edward to: get back at me for gettmg Edward out of an abusrve srtuatlon and N

reportmg them to law enforcement and other regulatory agencres > M 2080

. No questmns of matenal fact exist i m Edward’s claim for neghgence '
anrl gross "evhgenﬂe on" he is entitled to jt.d"mem as a matter uf m‘w

d.gro
As Madlson alleged in Madzson V. Babcock Center, DDSN and Babcock Center and the |
1nd1v1dual defendants have farled to properly supervrse facility staff farled to heed prevrous
warmngs and.both 1gnored the requests of hJS mother that he be released from Babcock Center |
Supra Madison’s mother testrf ed that she repeatedly complarned to DDSN attorney Jim Hill and

the director of the Babcock Center about her daughter havmg 1nappropnate sexual contacts at the _

Babcock Center Id at 655 Mr Hrll was the attomey representrng DDSN in Edward’s
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mvoluntary commitment proceedmgs M. 2109. He also filed the aoency S motion attemptmg o
| _Aobstruct his mother from bemg appomted as Edward s guardian and actlvely participated in the
hearing, although DDSN was found. not to be a party M. 2188 and page 2 of Order appomtmg
permanent guardlan (Th]S Order 1S contamed at M 2195 but page two is mlssmg in Volume 6,
“buta complete copy is attached to Plalntrff s Rule 5 9(e) Motion at page 11 8 ) In Madzson the |
| plalntrff like Edward was voluntanly placed at the Babcock Center but DDSN reﬁrsed to allow
| her parents to take her out of the fac111ty Id. at 655 | | -
The complamt alleged that Madiso‘n “secretly slrpped out of the house sometrme after 1
a.m. .‘and leﬁ with male Babcock Center consumers 1d. at 654 In her complamt it was alleged
. that she had sex and contracted a drsease while staymg at the Babcock Center home Id.
Reversmg the order of summaxy Judgment granted by the c1rcu1t court judge, the South Carolma
: Supreme Court held that “Babcock Center has a duty to exercxse reasonable care in superwsmg
and prov1d1ng care and treatment to chents in its custody ” Id. at 656. The Court held that
E Babcock Center also has a statutory duty to exercise “reasonable care” in supervrsmg clients. Id.
at 657 S C Code Ann. §44-20 30(2) (1 l) and (16) (2002) S.C. CodeAnn 44-20 710 to 1000

o (2002) S C. Code Ann 44-26 10 to 220 (2002) Havmg undertaken to render services to Edward 5

. for conmderatron the Babcock Center had an obllgatron to protect h1m S0 as to prevent him from

hanmnglnmself or to prevent others from harmmg him whlle staymg at the center.” Id

The Court held that, under the common law, that “a private person or busmess WhJCh
accepts the respon31b1hty of providing care, treatment Or services to a mentally retarded or
disabled chent has a duty to exercise reasonable care in supervising the chent and proyrdmg

'appropnate are and treatment to the chent Id at 658. The Supreme Court also held in Madlson
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that DDSN has a “common law duty to exercise reasonable care jn supervrsmg the client and
provrdmg appropriate care and treatment to the client.” Id. DDSN has a common law duty to
Edward, whether or not these services are being provided by an mdependent contractor or the
fact that a third party may have committed a criminal act in harmmg him. Id. at 660. Edward has
provided clear and convincing evidence and no ‘question. of materral fact exists that DDSN
Butkus and Lacy have been negligent in therr duty to Edward to adequately supervise the .
provision of services by the Babcock Center Id. They have also been neglrgent by therr own
conduct as they had prior notice of i mappropnate care bemg provrded to DDSN S chents by the
Babcock Center Id He has shown through audrts medrcal records and results of i mvestrgatrons o
" that the risk of harm to Edward was foreseeable and that their neglect was the proxrmate cause of
hrs mjury B

Although gross negligence is normally a “mixed questron of law and fact, Edward has |
proven in this case that the mdrvrdual and agency defendants were grossly neghgent and the
evidence he has presented “supports but one reasonable mference ?1d. at 66_1. Proximate cause
| - can be nroven by direct or circumStantial evidence. Edward has shown that “but for” the gross. -
neglect of Defendants and their refusal to release him from confinement he would not have been
repeatedly injured by dangerous employees and uncontrolled and 1mproperly supervised
1nd1v1duals M. At 662. Direct evidence in this case mcludes extensive records documenting his
serious injuries. He has also provided extensive circumstantial evidence in the form of
~ Investigations, audits and reports by federal, state and adyocacy organizations describing truly

- hellacious conditions he was forced to endure.

Edward has presented extensive evidence that Johnson, Butkus, Lacy, Babcock Center
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and DDSN breached their. duty .ofcare; that their actions were the proximate cause of his injuries
and that the injuries were quite foreseeable. Lacy is responsible for'monitoring trends and
assuring that federal standards are met in DDSl\l' facilities She reported Edward’s injuries to |
Butkus, who had sole authority under the mvoluntary commitment order to move him prior to his
mother ] appomtment as: guardian Not only did audit after audit of Babcock Center s programs
document that its residents were at tremendous risk of harm but Edward s own records show that
he was v1ct1mized frequently by staff, as well as other. clients. Immediate Jeopardy was declared
at Kensmgton on February 28 2003, less than one year aﬁer Edward was moved there from

" Clusters and the facility was finally sent a notice of termination after J ohnson’s repeated failures
to bring Kensihgton into compliance. (M. 0046).

J ohnson had a'long_history of failing to protect persons in her care from abuse. A
Recommendation to Investigate by the United States Department of Justice reported that when .
she was in charge of Whitten Center in the mid~l990’s it appeared that “residents. of Whitten are
‘ bemg harmed and exposed to unreasonable risks’ of ha.tm in v1olation of their constitutional and |

statutory nghts M 1065 Tlus document 01tes federal surveys conducted in 1993 and 1994 that
documented the failure to report abuse and neglect M 1067. One parent told DOJ investi gators
that Johnson “talks out of both sides of her mouth” and “tells parents what they want to hear
regardless of the truth.” M. 1067. In her deposmon, Johnson claimed to have seen the DOJ
.report M. 913. She was at Whitten Center from 1991 or 1992 unti] she left South Carolina j in’
1996. M. 918. The DOJ allegations which were supported by HCFA (predecessor of CMS)
surveys, are strikmgly similar to the findings of CMS, DHEC LAC and P&A under Johnson’s

reign at Babcock Center.
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Johnson, along with other DDSN officials, was sued for failing to protect Scottie
Jennings from repeated abuse while at Midlands Center. M. ] 131, 1134. Like Edward, he
suffered "‘_mysterious injuries” from “cruel and barbaric treatment” and there was no -

.accountability. M. 1136, 1141, 1135, 1180. Jennings claimed that Johnson was grossly negligent- .
by exposing him to “obvious and extreme dangers” and farlmg to provide reasonable protection _
due to a consc1ous lack of concern for his safety. M. 1143, At her deposition, Johnson drd not. |
remember much about this lawsurt and she could not remember whether it contamed allegatlons
of sexual abuse M. 925. She came to Babcock Center in 2002 and admitted a number of lawsmts
havmg been settled during her re1gn M. 949 953, 958, 986 ,987. |

Edward has prov1ded evidence showing that he is entitled to judgement as a matter of law
on his clalms that the Defendants failed to provrde proper supervision to protect him from
| assault battery and sexual assault; failed to provrde supervision to protect hrm from injury; failed

to properly momtor hlS condition and treannent needs after mrtratmg involuntary commmnent |
' proceedmgs failed to provrde adequate staffing needed to assure his health and welfare failed to
thoroughly investigate reports of abuse, neglect and exp101tat10n farled to prov1de services in the
least restrictive settmg, and failed to report incidents which a reasonable person would suspect to
| have resulted fmm abuse or neglect. Such neghgence gross negligence, carelessness, |
recldessness, and wilful and wanton conduct on the part of the Defendants proximately caused
Edward’s injuries for which he is entitled to recover actual and punitive damages, attorney fees,
expert witness fees, costs and expenses, the amount to be determined by a jury.

For the reasons set forth above, Edward prays for an order granting his Motion for l’anial

Summary Judgment on his Third Cause of Action for negligence.
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. R tfully submitted,
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611 Holly Street .
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