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UNIFORM ORDINANCE SUMMONS o,
City of Georgetown Cul2ss

Varsus

Middle |

h:‘l:w O [.s‘klszljf\ ) | 7‘:‘:\:6 W ‘) - initial
asaess 5D W\ (immn \C*/UJ

Social

City p &ﬂ\méf\fuwm S““’Z'P \p C/ Security

YOU ARE SUMMONED TO APPEAR BEFORE THE MUNICIPAL JUDGE AT

City of Georgetown Municipal Court
2222B Highmarket Street, Georgetown, SC 29440

N

IName Of . L . . B! —
lssulng Officec Qnﬁ’ Lphagr\’ Tte { D‘f.[é’/ '%r\/rlil/‘ﬂw

| Failure to-appear in court without first ‘posting ‘bond or obtaining 4 continuance is a misdemeanor.
" punishable by a fine up to $ 500.00 plus.costs and/or imprisonment for up to 30 days.

Post Bond Prior To Trial Date

The issuing officer cannot accept the bond. Bond must be ‘posted by cash or money order (not
personal check) delivered or mailed (do not mail cash) to the above address of the court, or to

Indxmte the disposition you desire and return this sumrmons or a copy

Triat Trial, ' s
["‘“ [D- 2 — b ] AT[“""’ 9 WD . %
FOR TRIAL FOR VIOLATION OF CITY ORDINANCE '

. OrdmanoaMCl,o:CL PLAQ\\ b“vﬁba«me . . 5D
Section® (o p 11/3 (2 ssues 4- 17 -ddp. Ao 1 D7l
Description

'|0f Ordinance [/ Y0 ﬁqs Ul DMA/ZM;)M A olx I/{A ,dafu/_s%wéww
of viotstion
Date Of Time Of AM |t ocation of
Viclation *‘Hp—o?[)/() Viotation — py | Viotation Sob&ﬁr{f\ w‘&f‘mmn M

R I Disn:
with the bond payment: ,
{3 Forfeit Bond—No Court Appearance
3 Bond Posted—Trial by the Municipal Judge
T3 Bond Posted—Trial by Jury

Signsture of Defendant
Maximum penalty which may be imposed by court for this offense is $ 500.00 plus costs and/or xmpnsonment for
30 days.
DEFENDANT CORPY

City of Georgetown 0016
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| STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
l ) FIFTEENTH JUDICIAL CIRCUIT
COUNTY OF GEORGETOWN ) C/A No. 2015-CP-22-00483
I Willie Singleton, )
' )
l Plaintift, )
L ) .
VS. ) MEMORANDUM IN SUPPORT
) OF DEFENDANTS’ MOTION
City of Georgetown, Janet Grant, ) FOR SUMMARY JUDGMENT
Individually and as an employee of the ) —
City, Ricky Martin, individually and as )
An employee of the City, Robert O’Donnell,)
;. Individually and as Magistrate for the )
I Clty of Georgetown, _ )
. )
Defendants. )
' )

De.fendants have moved for an Order pursuant to S.C.R.C.P. 56, granting surnmary-
Judgment in their favor upon the grounds that there are no disputed issues of material fact that
would entltle the Plaintiff to any relief against the Defendants. Pursuant to the arguments. and
£ A l“egal‘ authority as set forth below, Defendants respectfully submit that they are entitled to the
éﬁtry of judgment in their favor as a matter of law.

FACTUAL BACKGROUND

On January 15, 1993, ‘the Plaintiff entered into a five-year lease for two pieces of

- £8Y0022d0G L 0Z#3SYO - SYITd NOWWOD - NMOLIOHOID - WY 9€:6 94 ABIN £L0Z - 03113 ATIVOINOHLOF13

property at a rate of $250 a month frdm Mr. Alex Alford. ‘These prdperties were.Georgetown tax
‘parcels No. 5—22-26 and 5-22;27. In 1995, the Plaintiff entered into a contract wherein he would
buy the [).ropefties over a period of time for $40,060. The Plaintiff made a down payment of
$8,000 for these properties with a i)rovision that he would pay $250 a mo;lth until the remaining
' balaﬁée of $32,00d had been paid. The Plaintiff testified that Mr Alford reiéined Defendgnt

O’Donnell to prepare the contract. (Exhibit A, Plaintiff’s depo., p. 7, 1. 8- p. 10, 1. 12)
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. Plaintiff’s depo. p. 26, 1. 11- p. 27, L. 4; p. 30, 1. 16- p. 31, 1. 2) On September 16, 2010,
Defendant Grant sent the Plaintiff an additional letter regarding “excessive overgrowth on
property (rear, side and front areas) and a dilapidated structure.” She extended the Plaintiff’s
deadline to remedy the property condition until October 16, 2010. Accompanying her letter was
Uniform Ordinance Summons No. 1295. The Summons identified a violation of Article II of
Public Nuisance Section 11-26 by way of “excessive overgrown lot with dilapidated structure.”
The bond amount issued was $1092.50, which reflected a fine of $500 and court fees. The
—Summons‘set a trial date of October 21, 2010. (Exhibit D, Grant September 16, 2010 letter;

-“Exhibit E bummons Exhibit'B, Grant depo., p. 52, Il. 5-10) Defendant Grant testified that the

‘:Pldmtlff hdd an opportunity to clean the property before trial and if he ‘had.done so, she would ‘

have dropped the summons. (Exhibit B, Grant depo., p. 48, 1. 19- p. 49, 1. 5) Again, the Plaintift

: acknov&lédgedlbeing-awére of this letter and.the sur;j‘mons. .(Exhib‘it A, Plaintiff’s depo., pg. 29,
1.2-p. 30, 1. »16) |

The Plaintiff appeared at the municipal court hearing and requested a jury trial. (Exhibit
A, Plaintiff’s depo., p. 31, 1L. 7-14) The case wﬁs continued to accommodate his request. The
Case was subsequently set for January 10, 2011 and then set again for April 4; 2011. During this
time, the Plaintiff filed a complaint with the South Carolina Department of Labor and Licensing
(LLR) agamst Defendant Grant. The Plaintiff requested the case be continued untll the
resolution of his LLR complaint. (Exhibit A, Plaintiff’s depo., p- 33, L. 14- p. 34, 1. 7) The
Plantiff’s LLR complaint against Défehdant Grant was deterrﬁined by LLR to be'unfounded.
(Exhibit B, Grant’s depo., p. 60, 1. 19- p. 61, 1. 2) The trial went forward on July 13, 2011. The

Plaintiff did not appear and was tried in his absence. He was found guilty and assessed the fine

£90022d0510243SY - SY31d NOWWOD - NMOLIONO0I9 - WY 986 9L ABIN £10Z - G114 ATTVOINOYLOF T3
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of $1,092.00 dollars. (Exhibit A, Plaintiff’s depo., p. 36, 11. 1-11; Exhibit F, Municipal Trial
Transcript; Exhibit G, 12/13/10 pictures of Plaintiff’s property)

Following his conviction, the Plaintiff served his notice of appeal on July 29, 20 1. The

‘South Carolina circuit court held a hearing on- his appeal on April 12, 2013. Following the

hearing, the circuit court affirmed his conviction. The Plaintiff subsequently appealed to the

South Carolina Court of Appeals. The Court of Appeals found that the Plaintiff had failed to

“appeal his municipal ruling within the allotted ten days. The Court of Appéals further held that

...because the Plaintiff’s original appeal to the circuit court was untimely, the circuit court lacked

appellate jurisdiction over the appeal. As a result, the circuit court’s order was vacated for lack
of appellate jurisdiction due to the untimely service of the initial appeal and the conviction was
reinstated (Exhibit H, South Carolina Court of Appeals Opinion)

"~ PROCEDURAL HISTORY

Plaintiff filed a Complaint with this Court on May 14, 2015, and included cight causes of

action, including:. wrongful takings, condemnation, due process, §42 U.S.C. 1983, and selective

enforcement claims. As the Complaint included a claim pursuant to §42 U.S.C. 1983 and alleged

violations of Plaintiff’s constitutional rights, Defendants filed a Notice of Removal to Federal

" District Court on July 6, 2015. Defendants filed a Motion for Summary. Judgment on June I,

2016. Thereafter, on February 13, 2017, the United States District Court granted Defendants’

_motion for summary judgment as to the §42 U.S.C. 1983, cqual protection, procedural due

process, and substantive due process claims. (Exhibit I, United States District Court Order)
.The Order noted that Plaintiff conceded that there was no viable takings claim and there
had, been no condemnation of the Plaintiff’s structure. Id. Further, the Federal District Court

found it “difficult to ascertain if Singleton alleg[ed] any state law causes of action in the

£870022d0510Z#3SYO - SYF1d NOWWOD - NMOL3IDHOIO - WV 9€:6 91 AW £10Z - AT 14 ATIVOINOYLO3T3
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complaint”, and remanded the case back to state court. Id. Because the District Court granted

bsummary judgment as to the §42 U.S.C. 1983, equal protection, procedural due process, and

substantive due process claims, and Plaintiff conceded the takings and condemnation claims, it is

Defendants’ position that all causes of action were disposed of. However, if this Court finds

there are any remaining state law claims, Defendants now move for summary judgment.

STANDARD OF REVIEW

Summary judgment is appropriate when there is no genuine issue ‘of material fact and the

.movihg party is entitled to judgment as a matter of law. Baird v. Charleston County, 333 S.C.

519, 529, 511 S.E.2d 69, 74 (1999). In determining whether any triable issues of fact exist, the

trial court must view the evidence and all reasonable inferences that may be drawn from the

evidence in the light most favorable to the non-moving parfy. Manniﬁg v. Quinn, 294 S.C. 383,

365 S.E.2d 24 (1988).
Although the burden is on the party secking summary judgment, the non-moving party
must make a showing sufficient to establish the existence of an element on which'it will bear the

ultimate burden of proof at trial; otherwise, the failure of proof concerning an essential element

of the case necessarily renders all other facts immaterial. Celotex Corp. v. Catrett, 477 U.S. 317,

322 (1986) (emphasis added). A party cannot rest on the mere allegations in his complaint. Nor

'~ can a party escape summary judgment on the mere hope that something will develop later at trial

or by remaining silent and later claiming additional facts supporting the cause of action.

Hammond v. Scott, 268 S.C. 137,232 S.E.2d 336 (1977).

I If there are any remaining state law claims, these claims are governed by the
South Carolina Tort Claims Act, and as such, Defendants cannot be held

liable.

WS Ak  eon 246
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Though the Plaintiff’s Complaint docs not appear to raise a.ﬁy state law causes of action,
in the even this Court interprets one of his allegations to be a state law cause of action,
Defendants seek dismissal of the same under the South Carolina Tort Claims Act. The South
Carolina Tort Claims Act prevents the Plaintiff from suing the Defendants in their individual
capacity. The Tort Claims Act “is fhe exclusive civi] re.medy.availabl_e for.any tort committed by

a govei'hmental enfity, its employees, or its agents except as provided in § 15-78-70(b).” Wells

v. City of Lynchburg, 331 S.C. 296, 302, 501 S.E.2d 746, 749 (Ct. App. 1998). The South

Carolina Tort Claims Act § 15-78-70 says that an employee acting in the course of the scope of

his employment cannot be held individually liable. As a result, Plaintiff’s state law causes of
action are governed by the South Carolina Tort Claims Act.

§ 15-78-70. Liability for act of government employee; requirement
that agency or political subdivision be named party defendant; effect
_of judgment or settlement.

(a) This chapter constitutes the exclusive remedy for any tort committed
by an employee of a governmental entity. An employee of a governmental
entity who commits a tort while acting within the scope of his official duty
is not liable thercfore except as expressly provided for in subsection (b).
(b) Nothing in this chapter may be construed to give an employee of a
governmental entity immunity from suit and liability if it is proved that the
employee's conduct was not within the scope of his official duties or that it
constituted actual fraud, actual malice, intent to harm, or a crime involving
moral turpitude. '

Code 1§76 § 15-78-70.

Clearly, Defendénts‘ interactions with the Plaintiff ;)CCU_TI'Gd during the scope of their
employment and/or official positions with the City of Georgetown and consequently, they are
protected from individual liability by § 15-78-70 (a). Further, § 15-78-60 (4) states that
governmental entities are not liz;ble for. losses resﬁ!t'mg from the execution, enforcement or

implementation of an ordinance



SECTION 15-78-60. EXceptions to waiver 6f»immunity.

The governmental entity is not liable for a loss resulting from:
(1) legislative, judicial, or quasi-judicial action or inaction;
(2) administrative action or inaction of a legislative, judicial, or quasi-judicial

nature; ' .

- (3) execution, enforcement, or implementation of the orders of any court or

execution, enforcement, or lawful implementation of any process;

s » (4) adoption, enforcement, or compliance with any law or failure to adopt or
enforce any law, whether valid or invalid, including, but not limited to, any
charter, provision, ordinance, resolution, rule, regulation, or written policies;

- (5) the exercise of discretion or judgment by the governmental entity or employee -

or the performance or failure to perform any act or service which is in the

discretion or judgment of the governmental entity or employee;

In the case at hand, Plaintiff’s’ claims stem frém Defendants enforcemeﬁt of the City 0f '
— Georgetown Public Nuisance ordinance. As suéh, befandants’ actions fall within the eﬁumerated ' e
exceptiohs to waiver of governmental immun‘i‘;y,. ahd therefore, arc not liable.
Moreover, where any state law claims have been brought against a governmental entity
*and its officers and employees, the a‘c_.ti.on is‘-governed' by the:S:outh' Cai’oli_né Tort.'C]aix.,ns Act’s
two-year Statute of Limitations See, SC Code Ann. §15-78-10, et. seq. (]976 as amended).
Pursuant to §15-78-110, any Action brought pursuant to or under the Tort Claims ‘Act is forever
barred unless the action is commenced within two years after the date the loss was or should
have been discovered. Id. In the ca‘se at bar; the statute of limitations began to run when the
o Plaintiff received the Summons on September 17, 2010. This case was not filed until May 14,
2015, which was four and half years after the initial ticket and nearly four years after his July 13,
2011 conviction. As a result, this case should be dismissed for violating the statute oflimitations.

- Il Any state law claim based on the issuance of the Summons No. 1295 is barred -
by the doctrine of res judicata.

To the extent that any of Plaintiff’s remaining causes of action are based on the issuance -

of the Summons, these claims are barred by res judicata because there has already been a final

ﬁ"’ﬁ:
s
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May 16, 2017

Respectfully submitted,

RICHARDSON, PLOWDEN & ROBINSON, P.A.

s/ Douglas Charles Baxter

Douglas Charles Baxter, Esquire, SC Bar No. 6272
Chelsca Lane Monroe, Esquire, SC Bar No. 102636

Post Office Box 3646, Myrtle Beach, SC 29578

(843) 448-1008 Main; (843) 448-1533 Fax ‘

(843) 443-3580 DCB-Direct; (843) 443-3583 CLM-Direct
dbaxter@richardsonplowden.com
cmonroe@richardsonplowden.com

Attorneys for the Defendants

£870022d40SL0Z#3SYO - SY31d NOWWNOD - NMOLIOHOIO - WY 96 94 AW L10Z - Q34 ATIVOINOYLOIN3



judgment regarding the Summons. The doctrine of res judicata is “a final judgment on the merits
bars further claims by parties or their privies based on the same cause of action.” Andrews V.

Daw, 201 F.3d 521, 524 (4th Cir. 2000) (quoting Montana v. United States, 440 U.S. 147, 153,

99 S.Ct. 970, 59 L.Ed.2d 210 (1979)). In order to establish res Judicata, a defendant must prove
the following three elements: (1) identity of the parties must be the same; (2) the same subject

matter as the prior litigation; and (3) adjudication of the issue in the former suit. Plum Creek

Dev. Co. v. City of Conway, 334 S.C. 30, 34, 512 S.E.2d 106, 109 (1999).

Here, all of the elements establishing res judicata are present. The first element is met as

~ the parties are the same in this litigation as they were in the: municipal trial for the Summons.

Secondly, the subject matter is the same, as any allegations regarding the issuance of the
Summons both deal with the-Summons, which was previously litigated in the municipal trial on
July 13, 2011. Lastly,‘there was adjudication in the former litigation, as Plaintiff was found
guilty in the municipal court and assessed th-e fine of §1,092.00 dollars. Accordingly, although -
Defendants deﬁy any outstanding causes of action, any claims related to the issuance of the:
Summons are barred by the doctrine of res judicata.

CONCLUSION

Based on the foregoing, Defendants request that the Court grant surfnnary judgment as to

all causes of action and that this action be dismissed with prejudice.

{Intentionally left blank}
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-Iadividually and as an employee of the
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IN THE DISTRICT COURT OF THE UNITED STATES
FOR THE DI'STRICT OFf SOUTH CAROLINA
CHARLESTON DIVISION

Willie Singleton, 1 CIVIL ACTION NO. 2:1 3-CV-02379-DCN

)
Plaintiff, )

)

)

) NOTICE OF MOTION FOR
: ; ) SUMMARY JUDGMENT
City of-Georgetown, Janet Grant, ) :
)
)

Cry; Ricky Martin, individualiy and as

An employee of the City, Robert O’Donnell, )
individually and as Magistrate for the )
City of Georgetown, )
Defendants. - )

)

YOU WILL PLEASE TAKE NOTICE that Defendants hereby move before this Court'reqwcs:é;}g an

“Order granting Summary Judgment upon ten days notice or as soon thereafter as possibie. Said motion is to be

brought pursuant to Rule 56 of the Federal Rules of Civil Procedure on grounds that there are no genuine issues
of material fact as to Plaintiff's allegations and that Defendants are entitled to judgment as a matter of law. Said
niotion will be based on the pleadings, affidavits, exhibits, and arguments presanted in court.

RESPECTFULLY SUBMITTED.

Richardson, Plowden & Robinson, P.A.

Is/ Douglas Charles Baxter
Douglas Charles Baxter (Fed. ID No. 4778)
Post Office Drawer 7788
Columbia, South Carolina 29202
- (803) 771-4400
(803) 779-0G16 (fax)
dbaxter(richardsonplowden.com
Attorney for the Defendants

June 1, 2016
Columbia, South Carolina
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IN THE DISTRICT COURT OF THE UNITED STATES
FOR THE DISTRICT OF SOUTH CAROLINA
CHARLESTON DIVISION

Willie Singleton, ) CIVIL ACTION NO. 2:15-CV-02579-DCN
)
Plaintff, )
' )
Vs, ) MEMORANDUM OF LAW IN
) SUPPORT OF DEFENDANTS’
: L) MOTION FOR SUMMARY JUDGMENT
City of Georgetown, Janet Grant, . ) : :
Individually and as an employee of the )
City, Ricky Martin, individually and as )
An employee of the City, Robert O’Donnell, )
Individually and as Mdglslrate for the - )
~ City of Georgetown, )
. )
Defendants. - )
)

g\’( A%

The Defendants, City of Georgetown, Janet Grant, Ricky Martin, and Robert 0’Donnell
(hereinafter referred to collectively as “Defendants”), through their undersigned counsel, hereby
submit their Memorandum of Law in Support of Defendants’ Motion for Summary Judgment.

Procedural History

On January 15, 1993, the l?laintiff entered into a five-year lease for two pieces of property at a
rate of $250 a month from Mr. Alex Alford. These properties were Georgetown tax parcels No. 5-22-
26 and 5-22-27. In 1995, the Plainuff entered into a contract wherein he would buy the propérties over
a period of time for $40,000. The Plaintiff made a down payment of $8,000 for these properties with a
provision that he would pay $250 a month Lilntil the remaining balance of $32,000 had been paid. The
Plaintiff Festiﬂed that Mr. Alford retained Defendant O’Donnell to prepare the contract. (Exhibit A,

Plaintiff’s depo., p. 7, 1. 8- p. 10, 1. 12)

-
7) & X )
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The Plaintiff claims he baid Ml Alford under the- contract terms until Mr. Alford’s death, at
which time he began to pay Mi Alford’s widow, Cleo Alford. The Plaintiff believed that Ms. Alford
was paying taxes on both propei'tiesi In 2003, tax parcel No. 5-22-27 was sold at a tax delinquency
sale. The Plaintiff aliege‘d that this ta_\. parcel was not in Ms. Alford’s name, but in her son’s name, and
she inadver‘tently failed io pay the taxes on it. The Plaintiff did not realize Ms. Alford no longer
owned the pi‘operty and continued to pay her until 2005 when heihad paid oﬁ‘; the remaining balance
due. After he made the‘_last payment, Ms. ‘Alford c_omieyed lot No.l5—22-26 to him. Howgvér, the
Plaintiff later discovered that the deed inaccui‘atdy described the lot as smaller than originally
negoiiated._ In 2007, the 'Appe‘llate had Ms. Alford execute a quitclaim deed for the remaining portion
of the lot, so that tiié‘Piaintiff owned all of 5-22-26, though the tax records continue to shoui the
property as iwo parcels. The Plaintiff was never given the deed to lot 5-22-27. (Exhibit A, Piaintifi‘;s
depo., p. 10, 1. 24- p. 20, 1. 25)

| f Defeniiant Graiit testified she sent the Piéintiff,a series of letters regarding the overgrowth on -
his.;lot begiiining on April 24, 2009, ,(Exliibit B, .Grant’s depé., . '48’.”'. 19—25) The Plaintuff
acknowledges receiving some of tihesc letters, speciﬂcaiiy the letters daied July 28, 2010 and
Scptcmber 16, 20]0; but- indicatés he does not know if he i'ec_eivcid tiig:iii all. (Exhibit A, P]ainti_ffﬁsi
depo., p. 26, 11.; 1-8- p. 28, 11. 8-13)
The Plaintiff specifically acknowledges receiving Defendant Grant’s July 28, 2010 letter
indicatiiig that he had an overgrown lot, stating “‘grass need cutting from front property linc. to rear

property line and a dilapidated structure need to be removed.” She requested that he clean the lot of

debris and litter by August 20, 20]'0. (Exhibit C, Grant July 28, 2010 letter)

At some point prior to the final letter on September 16, 2010, the Plaintiff had a conversation
with the City and informed them that he did not intend to clear his lot. (Exhibit A, Plaintiff’s depo. p.
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26, 1. 11-p. 27, 1. 4 p. 30,1, 16-p. 31, L. 2) On September 16,2010, Defendant Grant sent‘the P(airrtiff
an additionalbletter regarding “oxcessive overgrowth on property (rear, side and front areas) and a
dilapidated strdcture.” She extended the Plaintiff’s deadline to remedy the property condition until
Octpber‘ 16, 2010. Accompanying her letter was Uniform Ordinance Summons No. 129.54 The
Summons identified a violation of Article T1 of Public Nuisance Section ‘1 1-26 by way of “excessive
over grown lot with drlaprdfrted structure.” The bond amount .issued was $1092_50, which reflected a

fine of $500 and court fees. The Summom set a trial date of October 21.2010. (Exhibit D, Grant

~ September 16, 2010 letter; Exhibit E Summons Exhibit B, Grant depo., p. 52, 1L 5—'10) Defendant

Grant testified that the Plaintiff had an oppormmty to clean the property before trial and if he had done

~ 50, she would have dropped the summons. (Exhibit B, Grant depo., p. 48, I: 19 p. 49,1.5) Again, the

Plarntiff acknowledged being aware of thié_letter and the summons. (Exhibit A, Plaintiff’s depo., .pg.
29.1.2-p. 30. 1. 10)

The Plaintiff appeared at- the municipal court hearing and requested -a jury .trial. A(Er(‘hibrt ‘A,
Plaintiff’s depo., p- 31, 1. 7-14) The case was continued to accommodate.hi's request. The Ca%e was
%ub%equently set for Ianuéry 10, 2011 and then sct- again for April 4, 2011. During this rirwre, the
Plaintiff filed a complaint with the South Carolina Department of Labor arrd Licensing (‘LL.R) against
Detfendant Gr‘arlt. The Plaintiff requested the case be continued until the rcsolLrtipn of his LLR

complaint. (Exhibit A, Plaintiff’s depo., p. 33, 1. 14-p. 34,1.7) The Plaintiff’s LLR complaint against'

| Defendant' Grant was determinéd by LLR to be unfounded. (Exhibit B, Grant’s depo., p. 60,1. 19-p.

61,1.2) The trial went forward on July 13, 2011 The Plaintiff did not appear and was tried in his
absence. He was found guilty and assessed the fine of $1,092.00 dollars. (Exhibit A, Plaintiff’s de‘po_,

p. 36, 1L 1-11; Exhibit F, Municipal Trial Transcript; Exhibit G, 12/13/10 pictures of Plaintift’s

property)
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Following his conviction, the Plaintiff served his notice of appeal on July 29, 2011. The South
Carolina Circu.it court held a hearing on his appeal on Apri‘] 12, 2613_ “Following the hearing, the
circuit court affirmed his conviction. The Plaintiff subsequently appealed to the SOUtl.l Carolina Court
of Appeals. The Court of Appeals found. that the Plaintiff had failed to appeal his municipal ruling
within the allotted ten days. The Court of Appeals further held that becausé the Plaintift’s original
appeal to the circuit court was untimely, the circuit court lacked appellﬁte jurisdiction over the appeal.
As a result, the circuit court’s order was vacated for lack of appellate jurisdic‘tion due 1o ﬂwé-untimely
service of the initial appeal. (Exhibit H, South Carolina Court of Appeals Opinion)

This lgwsuit was originally filed in circuit court mn Georgetow’n, South Carolina on May 14,
2015.° As the Complaint included Section 1983 allegations, Defendants removed the case to Federal
District Court.

Summary Judgment Standard -

“To grant a motion for summary judgment, the court must find that “there’is no genuine issue as
to any material fact and that the movant is entitled to judgment as a matter of law.” Fed R.Civ.P. 56(c).
The judge is not to weigh the evidence but rather must determine if there is a genuine issue for trial.

Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 249 (1986). All evidence should be viewed in the light

most favorable to the nonmoving party. Perini Corp. v. Perini Constr., Inc., 915 F.2d 121, 123-24 (4th

Cir. 1990). “[W]here the record taken as a whole could not lead a rational trier of fact to find for the

nonmoving party, disposition by summary judgment is appropriate.” Teamsters Joint Council No. 83 v.
Centra, Inc., 947 F.2d 115, 119 (4th Cir.11991). *[T]he plain language of Rule 56(c) mandates the entry

of summary judgment, after adequate time for discovery and upon motion, against a party who fails to

make a showing sufficient to establish the existence of an element essential to that party's case, and on

which that party will bear the burden of proof at trial.” Celotex Corp. v. Catreti, 477 U.S. 317, 322

oY
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(1986). The “obligation of the nonmoving partly ‘is particularly strong when the nonmoving party bears

the burden of proof.”” Hughes v. Bedsole, 48 F.3d 1376, 1381 (4th Cir. 1993) (quoting Pachaly v. City

f Lynchburg, 897 F.2d 723,725 (4" Cir. 1990)). Summary judgment is not “a disfavored procedural

O Lyncholltes

shortcut,” but an important mechanism for weeding out “claims and defenses [that] have no factual

basis.” Celotex, 477 U.S. at 327.

[Tt is the province of the jury to resolve conflicting inferences from circumstantial evidence.
Permissible inferences must still be within the range of reasonable probability. however, and it
is the duty of the court to withdraw the case from the jury when the necessary inference 1S SO
tenuous that it rests merely upon speculation and conjecture. :

Ford Mator Co. V. Mcbavid, 259 F.2d 261, 266 (4th Cir. 1958). L

Argument

Rooker-Feldman Doctrine

The Plaintiff’s suit should be dismissed where he impermissibly seeks 1o obtain ‘appellate

review of a final judgment from a South Carolina state court. The Rooker-Feldman doctrine applies to

cases arising from adverse judgments in-the state court that seek a subsequent district court review of

413, 44 S.CL 149, 68 L.Ed. 362; District of

their decision. See Rooker v. Fidelity Trust Co.. 263 U.S

Columbia Court of Appeals v. Feldman, 460 U.S. 462, 103 S.Ct. 1303, 75 L.Ed.2d 206.

This lawsuit arises from the issuance of a City of Georgetown summons requiring the Plaintiff

to clear the overgrowth from his lot. As noted in the procedural history, the Plaintift did not appear al

his trial regarding this summons and was convicted in his absence. The Plaintiff then appealed his

conviction, which was affirmed by the circuit court. The circuit court’s holding, however, was
subsequently vacated by the South Carolina Court of Appeals for lack of appellate jurisdiction due to

the Plaintiff’s failure to timely serve his appeal from the municipal court’s decision. As a result, the

original municipal decision was held to be the final state court decision on the matter. As the Plaintiff
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has already lost his case at the state court level, the Rooker-Feldman doctrine prohibits the Plaintiff
from secking a subsequently review of the case at the federal level.

TA] United States District Court has no authority to review final judgments of a state
court in judicial proceedings. Review of such judgments may be had only in this Court.
Therefore, to the extent that Hickey and Feldman sought review in District Court of the
District of Columbia Court of Appeals' denial of their petitions for waiver the District
Court lacked subject matter jurisdiction over:their complaints.

D.C. Court of Appeals v. Feldman, 460 U.S. 462,482, 103 S. Ct. 1303, 1315, 75 L. Ed. ?;(1'206 (1983)

Defendants request this Court grant the Motion for Summary Judgment under the Rooker-

Feldman doctrine.

Statute of Limitations

Federal actions under § 1983 do not have specified statute of limitations, but instead borrow the

statute of limitations for the general state law statute for personal injury actions. Because there is no

federal statute of limitations applicable to suits under'§ 1983, “it is the rule that the applicable

- “provision limiting the time in which an action [under § 1983] must be brought, must be borrowed

" from the analdgous state statute of limitations.” > Bireline v. Seagondoliar, 567 F.2d 260, 262 (4th Cir.

1977); National _Advcmsing Co. v. City of Raleigh, 947 F,Q& 1'158, 1161 (4tthir. 1991); Owens V.
Okure, 488 U.S..235, 250, 109 S.Ct. 573; 582 (1989). South Carolina Code 1976 § 15-3-535 sets the
general personal injury statute of limitations in South Carolina as three years. The Statute ‘o‘f
Limitations governing the Plaintiff, therefore, 1s three years. | |

While state law governs the t.imc' frame, determining the time at which the civil rights cause of

action began to accrue is a question of federal law. Cox v. Stanton, 529 F.2d 47, 50 (4th Cir. 1975). In

addition, “Federal law holds that the time of accrual is when plaintiff knows or has reason to know of

the injury which is the basis of the action.” Id. (citing Young v. Clinchfield R.R. Co., 288 F.2d 499,

503 (4 Cir. 1961)).
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In this case, the statute of limitations began to toll when the Plaintiff received the summons on

September 17 2010. The Plaintiff claims this summons included a fine with expenses~totaling

$1,092.50 for which he now seeks compensation through a damages award. This case was not filed

until May 14, 2015, which was four and half years after the initial ticket and nearly four years after his

July 13, 2011 conviction. As @ result, this case should be dismissed for violating the Statute of

Limitations.
Plaintiff fails to state a recognizable claim under 42 U.S.C. 1983
‘In order to maintain a successful § 1983 action, the Plaintiff needs 0 demonstrate the
following:

In any § 1983 action the initial inquiry must focus on whether the two essential
action are present: (1) whether the conduct complained of

clements to a § 1983
w; and (2) whether this

was committed by a person acting under color of state la
conduct deprived a person of rights, privileges, oF immunities secured by the

Constitution or Jaws of the United States.

Parratt v. Taylot, 451 U.S. 527,527, 101 S.Ct. 1908; 1909 (1981).

The Plaintiff has failed to identify any right, privilege, or i'mmunily of which he has been

deprived. The Plaintiff argues for an entitlement to allow his lot to becomce OVErgrown without

restriction under the theory that after an unspecified period of fime an overgrown lot becomes

«naturalized” such that it o longer requires maintenance of the yard or, impliedly, maintenance of the

structure. (Exhibibt A, Plaintiff’s depo., p- 49, 11. 7-8, p. 50. 1. 1-p. 51, L 22).
The Plaintiff has failed to demonstrate that he has a constitutionally protected property interest

in the overgrown status of his land. Where the Plaintiff does not have a constitutionally protected

interest in allowing his property (o become overgrown, the ensuing § 1983 actions contained within the
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Complaint are deficient. This Court should grant Defendants’ Motion for Summary Judgment due Lo
the Plaintiff’s failure to state a cognizable § 1983 claim.

Equal Protection

The Plaintiff alleges he suffered an cqual protection violation when t)efendant Grant, the City
of Georgetown Code Compliaﬁce officer, sent numerous letters requesting he clean up his property and
ulumatelyissued a summons for his failure to cut back the overgrowth on his lot. Durjng the same time
periAod, Defendant Grant sent numerous letters 'to individuals with overgrown‘ lots with dilépidated

structures. Plaintiff fails to sufficiently address the other letters in. his argument. Rather, to support his

argument that he has been treated unequally to those similarly situated, the Plaintiff claims that the

adjacent lot‘ owned by Mr. Swinnie was similarly overgrown, but did'not receive a summons. (Exhibit
A, Plaintiff’s depo., p. 70, 1. 25- p. 71, 1. 23) Defendant Grant testified that the adjacent lot had been
sent several letters ‘requesting ti]@ overgrowth be cleared and the owner of the lot was responsive and
C(‘)operat;ive, allowing her to avoid iésuing a summons until 2014.. Additionally, the owner of the
adjacent property eventually donated the tot to the City of Georgetown.who, in turn, donated the lot to
Habitat for Humanity. (Exhibit B, Grant’s dcpo.,.p. 56, 1. 11-p. 57, 1. 1-20) As a result, the Plair}tif‘f’s
reliance on the adjacent lot is misplaced. Defendant Grant did request the adjacem lot clear thgir
ove}'growth and the owrier’s cooperative response to her request disLingQishcs the adjacent lot from the
Plaintiff’s property on a factual basis: .Defendant Grant further indicated ‘that the majority of people
who receive a letter requesting they relﬁcdy a code violation oﬁ their property like OVCI:gI‘OW.th comply
with the request, allowing her to avoid issuing summons. Defendant Grant testified she typically
issues three warning letters before resorting to a summons. (Exhibit B, Grant’s depo.,-p. 16, H. 14-17)
Additionall.y, Defendant Grant issued numerous other letters and summons to other individuals

regarding similar code violations for overgrown lots with dilapidated structures. Those that failed to
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comply with her request to bring their property ﬁwto code compliance subscquently reccived summoﬁs.
fhese other letters demonstrate that similar properties received similar treatment, undercutting the
Plaintiff’s discri;nination theory. (jExhib.it B, Grant depo., p. .55, 1. 14- p. 60, 1. 18).

The Plaintiff additionally alleges Defendant Grant targeted him, though he could not be specific
as to the basi‘s for her alleged discrimination. He said it was partial-ly'racial discrimination though both
the Plaintiff and Defendant Grant are African-American. (Exhibit A, Plaintiff’s depo., p. 76, I. 2- p.
78, 1. 6) The Plaintiff was not able to outliné a clear argument as to how he had been treated
differently from other similarly situated individuals. |

Under the Equal Protection clause, the City of Georgetown must apply its code er%forcement

equally on similarly situated people and any differences of application must be justified by the purpose

of the law. Sylvia Development Corp. v. Calvert County, Md. 48 F.3d 810, 818 (C.A4 (Md.),l9§5).
The Equal Protection clapse “requires that the states apply each law, within its scoﬁe, equally to
persons similarly situated, and t'hat an'y differences of application must be justitied by the law's
purpose.” Persqns in different circumstances can be treated differently, but the classification of these

persons must be “reasonable, not arbitrary, and must rest upon some ground of difference having a fair

and substantial relation to the object of the legislation.” Sylvia Development Corp. v. Calvert County.

Md., 48 F.3d 810, 818 (4th Cir. 1995) (quoting Royster Guano Co. v. Virginia, 253 U.S. 412, 415,40

S.Ct. 560, 561-62,'64 L.Ed. 989 (1920)).

Th;: Plaintiff must not only identify the classiﬂcatilon to which he belongs, he must also show
that the classification is (1) the basis of the requests to clear h‘is overgrowth and ultimate summons for
failure to do the same and (2) prompted the City of Georgetown Lo engage in discrimination. Sunrise

Corp. of Myrtle Beach v. City of Myrtle Beach, 420 F.3d 322, 329 (4th Cir. 2005).

2eh 270-



2:15-cv-02579-DCN  Date Filed U6/U1/16  ENIY NUMDEr 1o Fayge Lu ul 29

In this case, the Plaintiff fails the equal protection test where he fails to identify the

classification to which he was subject. “[I] if a classification is not explicitly stated, the plaintiff bears

the initial burden of proving that a classification was nonetheless intentionally utilized. . . . And only if
the use of a classification is thus established does the equal protection analysis proceed with the

inquiry into whether the classification furthers a legitimate legislative purpose.” Sylvia Development

CQrD. v. Calvert County, Md., 48 F.3d 810, 819 (4th Cir. 1995)(internal citations omitted)

The Plaintiff hasn’t identified his classification so he cannot now show that the unnamed

classification was the basis of the decision. By failing to explicitly set out the classification, the

"Plaintiff failed to show equal protection and have also precluded further analysis of an equal protection
- allegation. Further, Defendants dispute the term “naturalized lot.” This term does riot appear in the

City of Georgetown code. It is not a valid basis for classification and the Plaintiff has failed to

demonstrate otherwise. Defendants ask this Court to deny and dismiss the Plaintiff’s allegations of
equal protection for failure to state a cognizable cause of action.l

"I‘he"Plaintiff does argue, however, that the basis of the alleged discrimination is the Defendants
alleged animosity towards the Plaintiff personally. Conséquently, even if the Plaintiff could identify a
claé.siﬂcation'to which he belongs, the Plaintiff has not argued that this classification was the.basis of
the discrimination. D-efcndanls ask the Court to deﬁy and dismiss the cqual protection claim on these
grounds.

As the Plaintiff argues the basis of the discrimination 1s per_sonal, this Court may find he 1s
presenting a classification-of a “class of one.” “[Wihere the plaintiff did'not allege membership n :a‘
class or gr'oup” the Equal Protéction Clause .can give rise 1o a claim “on bcha!f of a “class of one.”™”

Village of Willowbrook v. Olech, 528 U.S. 562, 564, 120 S.Ct. 1073, 1074 (2000). In order to have a

valid class of one Equal Protection claim, the Plaintift must show he “has been i_htentionally treated

Qg%v%? 10
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differently from others similarly situated and that. there is no rational basis for the difference in

reatment.” Willis v. Town of Marshall, N.C., 275 Fed.Appx. 227, 233, 2008 WL 1897528, 6 (4th

2008). Plaintiff must prove he is “similarly situated by showing “an extremely high degree of

similarity between [himself] and the persons to whom [hé] compare[s'].” 1d. (quoting Clubside. inc. V.
Valentin, 468 F.3d 144,159 (2d Cir. 2006)). |

The Plaintiff has failed to show he was treated d\fferently than others similarly situated. The
Plaintiff references one other specific property t_hat'he believes was similarly overgrown and dld not
receive a summons until 2014. (Efx"hibit A, Plaintiff’s depo. p. 564, l. 18- p. 57, 1. 16) Even if the

Plaintiff properly demonstrated that this property had similar overgrowth, the Plaintiff has failed to

demonstrate the adjacent property received different treatment.  Defendant Grant testified she

- contacted this property and requcsted the owner clear the overorowth The pioperty owner complied

with her requests and then ultimately donated the property to the City of Gemgetown The City of
Gcorgetown s treatment of the property owner was not different, it was the property owner’s reaction
to the clean up request that was different. The Plaintff, on the other hand, fdﬂcd to clear- the land
despité numerous requests and warnings. Asa resﬁlt, the Plaintiff eventually received a summons.

Moreover, the Plaintiff’s argument is devoid of information regarding other summons issued to

overgrown propertics. He could not identify a single property that he believed was similarly

“naturalized” and also contained a structure. (Exhibit A, Plaintift’s depo. p. 59, 11.-8-19). Without
mformatlon regarding the entire pool of summons recipients, this Court cannot properly assess whether

or not the Plaintiff was in fact similiarly situated to other overgrown lots who' did and did not recetve

summons. (See Sylvia Development Corp.)

Even if the Plaintiff could prove that issued him a summons for overgrowth while allowing all

other similarly situated lots to remain overgrown, which Defendants reject, the Plaintiff niust also

N e &‘*‘4
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prove the issuance of the summons was motivated by an intent to discriminate. (See Sylvia

Development Corp. at 819). ' -

— Several factors have been recognized as probative of whether a decisionmaking body was
motivated by a discriminatory intent, including: (1) evidence of a “consistent pattern” of
actions by the decisionmaking body disparately impacting members of a particular class of

persons; (2) historical background of the decision, which may take into account any history of
discrimination by the decisionmaking body or the jurisdiction it represents; (3) the specific
sequence of events leading up to the particular decision being challenged, i}ncluding any

— ‘ significant  departures from normal procedures; and (4) contemporary statements by
decisionmakers on the record or in minutes of their meetings. ‘

| ‘Analysis under t.he Sylv‘ia test is challenging as Plaintiff has not identified the-classification on
which the decision was tased. The Plaintiff has failed to show a consistent pattern of actions
disparately impacting either overgrown lots or the Plaintiff individually. The Plaintiff also gives‘ no
information regarding traditional treatment of overgrown lots with structures.

If one examines these factors in consideration of the Plaintiff as a class of one, the Plaintiff’s
equél protection allegation also fails where he-cannot show a consistent pattern of discriminéﬁion by
Defendant Grant. In fact, Defend_an.t Grgnt extendcd. numerous exten.sions to the Plaintiff to allow him
to clc':ar his property and also requested he contact her so that they could work together on a resolution.

(Exhibit B, Grant’s depo., p. 49, I1. 1-5).

In Sylvia Development Corp., the Court held the Plaintiffs failed to establish a statistical
pattern of discriminatory impac‘t and noted i‘he Plaintiffs neglected to provide informatidn ’on the entire
applicant pool or the voting records of individual county council members. Seehl_d. at 823, Under
Fourth Cir‘cuit case law, the Plaintiff in the case at hand should have furnished this Court with .the -
results on the entire pool of overgrown lots with stnlcnxl'és rather than referencing a single adjacent lot.

oo
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(Exhibit B, Grant’s depo, p. 56, 1. 11-p. 57.1. 19) The Plaintiff’s presentation of vague and unspecific

allegations regarding treatment of overgrown lots has failed to demonstrate discrimination.
Defendants request this Court grant the Motion for Summary Judgment where the Plaintiff has failed

to support his discrimination claim with statistical information.

Takings

" The Plaintiff seems to be raising a takings argument in his Complaint, but failed to identify a
protected property interest of which he was deprived. As a result, any takings’ argumém fails on its
face. The Plaintiff did not take any correctiv.e action related to his property following the summons, so
the 'property remained in the same status and also remained in his ownershibp. (Exhibit A, Pfainﬁff’s
depo. p. 53., 1. 18-22; p. 60, 1L i8-. 22). The structure‘on his property was _néver condéxhned and he was
never required to remove it. The Plaintiff acknowledged he never received anything from tile City of
Geérgetown that the house héd been condemned. (Exhibit A, Plaintiff’s depo., p. 46, 1L. 16-2}; Exh.ibit
B, Grant’s depo., p. 47, 1. 5—.p. 49 1. 5) The structure on his property did, however, collapse on its own
due to its d\lapidated status. When it collapsed, it fell on the City of Georgetown sidewalk. (Exhibit A,
Plamtlﬂ‘“s depo., p 42,1, 24- p. 45,1. 7). Where the Plaintiff was never deprived of h1s plopelty, any
takings claim must fail. Defendants request this Court grant the Defendants’ Motion for Sum1mry

Judgment as to all takings allegations.

Procedural Due Process

In order to demonstrate procedural due process, the Plaintiff must show "‘(I) they had broperty
or a property interest (2) of which the [Defendants] deprived them (3) without due prbcess of law.”

Sylvia Development Corp. V. Calvert County, Md., 48 F.3d 810, 826 (4th Cir. 1995).

In order for the Plaintiff to have a valid property interest, he must have a “legitimate claim of

entitlement to it”. Board of Regents of State Colleges v. Roth, 408 U.S. 564, 577, 92 S.Cr. 2701, 2709,

270
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33 L.Ed.2d 548 (1972). In Sylvia Development Corp., the Court found the Plaintiffs had no property
intereét 1‘{ght in the County’s approval of the Plaintiffs’ property as a Transfer Zone District, which
would allow Plaimi‘ff to construct a residential neighborhood. Id. at 826

Even, if the Plaintiff could show he had a property interest in his lot being overgrown and the
Ci‘t'y of George’tow.n unfairly deprived hinlw. of this interest, the Plaintiff still fails to sub.stantiate a due

process claim. The Fourth Circuit has held that even if a hearing was determined to be unfair, an

unfair hearing does not mean a due process violation occurred. Sunrise Corp. of Myrtle Beach v. City

ofM‘yrtle Beach, 420 F.3d 322, 328 (4th Cir. 2005). A “due process violation actionable under § 1983

" is not complete when the deprivation occurs; it is only complete if and when the State fails to provide

due process.” Tri County Paving, Inc. v. Ashe County, 281" F.3d 43}0, 437 ‘(4th Cir. 2002).

In this instance, the Plaintiff cannot recover on his procedural due prdcess claim because
Plaihtiff received a.l'J the processv,that was due. “We havﬁ, however, recognized 'that postdeprivation
remedies made available by the State can satisfy the Due 'Proce'ss» Clause. In such cdses, the normal
prcdcpnvatnon notice and. opponmmty to be huud 1S pmtcrm\ttcd if the gtaté pxowdu% a postdcbrwatlon

remcdy Panattv Taylor, 451 U:S. 523,538, 101 S.Ct. 1908, ]9]4(USNeb 1981).

Defendants pI”OVlde the Plaintiff with several processes by which he could avoid the summons
altogether and also appeal his conviction stemming from the summons. , The Plaintiff was given
several warnings to clear out the overgrowth on his lot prior to receiving the summons and had the

opportunity to avoid the issuance of the summons through compliance. Even after the summons was

~issued, the Plaintiff was given another opportunity to clear his property and avoid prosccution. After

receiving the summons, the Plaintiff was again given due process through the opportunity to have a

jury trial on the charge. Following his conviction, the Plaintiff availed himself of two different

\ ,\ “ 14 175.
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appellate processes before his appeal was ultimately rejected by the South Carolina Court of Appeals

as untimely.

“[A] ‘due process violation actionable under § 1983 is not complete when the deprivation

occurs: it is not complete unless and until the State fails to provide due process.”” Tri County Paving,

Inc, v. Ashe County, 281 F.3d 430, 437 (4th Cir. 2002) (quoting Fields v. Durham, 909 F.2d 94, 98

(4th Cir. 1990)). See Mathews v. Eldridge, 424 .U.S. 319, 349 (1976) (“We cénélude that an

evidentiary hearing is not required prior to the termination, of disability benefits and that the present

administrative procedures fully comport with due process.”); Wudtke v. Davel, 128 F.3d 1037, 1063

(7th Cir. 1997) (“Post-depri\'ation'remedies ‘are a constitutionally acceptable substitute for

pl'édeprivation remedies i many iprOCCC'iUI‘al due process cases.”); Crawford v. Parron, 709 F. Supp.
234, 238 .(D.D.C. 1986) (As he has neithe‘r alleged that the District of Columbia fails to provide
adequate :.post'—dcprivatioﬁ remedies, nor in any. way challenged ‘defendant’s assertion ‘that such
remedles are in fact dvallable to hlm plamtiff’s procedural due process cl‘aim must be di.smissed for

failm'e to state a claim upon which relief can be granted.”).

Further, the Plaintiff’s failure to timely file his inital appeal has no bearing on whether

Defendants violated the Plaintiff’s due proceés rights. See Tri County.Paving; Inc. \ Ashe County,
28i F.3d 430, 436 (4th Cir. 2002) (concluding summary judgment was appropriate on the plaintiff’s
proccdural due proceés claims becausc the plaintff “was provided with more than constitytionally
adequate pre-and postdeprivation process” but simply “failed to take advantage of much of it”).

" Where the Plaintiff recciv.cd due process, this Court should grant the Defendants’ Motipn for

Summary Judgment on these grounds.

RoR- 275
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Substantive Due Process

Whérc the Plaintiff’s due process claim is not clearly outlined, this Court may find the Plainuff
raiséd a substantive due process claim alleging that Defendant Granl’ls issuance of the summ'ons waé
discriminatory. This theory is undercw by the fad that Det‘endanf Grant originéily contacted Ms.
Alford to clear the property and only approached the Plaintiff when she found out his role as the

owner. (Exhibit B, Grant depo., p. 58, 1. 1-14)

The Plaimntift’s cause of action for a violation of his substantive due process rights also fails. To -

establish a violation of substantive due process, a plaintff “must demonstrate (1) that [he] had property
or a property interest; (2) that the state deprived [him] of this property or property interest; and (3) that

the state’s action falls so far beyond the outer limits of legitimate governmental action that no process

could cure the deficiency.” MLC Automotive, LLC v. T.()wn.,of S. Pines, 532 F.3d 269, 281 (4th Cir.

2008) (quoting Sylviz_i Dev. Corp. v. Calvert Couhty, 48 F.3d 810, 827 (4th Cir. 1993)). However,

“[s]ubstantive due process protects only those specific liberty interests that are generally recognized as

basic or fundamental to our way of life,” Prism Constr. Co. v. Montgomery County, Md., 37 F.3d

1495, at *3 (4th Cir. 1994) (unpublished table decision) (citing Bow.ers' V. Ha_rdWick, 478 U.S. 186,

194-95 (1986)). “Substantive due process rights are created ohly by the Constitution of the United

States.” 1d. at *3 (citing Regents of the Univ. of Mich. V. Ewing, 474 U.S..2I4, 229 (1985) (Powell,

J., concwrring); Edwards V. .lohr%son City Health Dep’t, 885 F.2d 1215, 1219 (4th Cir. 1‘989)).

In MLC Automotive: LLC, the Fourth Circuit stated,

[M]n the context of a zoning action involving property, it must be clear that the state’s action
“has no foundation i reason and is a mere arbitrary or wrrational exercise of power having no
substantial relation (o the public health, the public morals, the public safety or the public
welfare in its proper sense.” Nectow v. City of Cambridge, 277 U.S. 183, 187-83 (1928). In
making this determination [on whether a plaintiff has established a violation of substantive due
process] we may consider. among other factors, whether: (1) the zoning decision is tainted with
tundamental procedural irregularity; (2) the action is targeted at a single party; and (3) the
action deviates from or is consistent with regular practice. A Helping Hand, LLC. v~

L . 277
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Balt.imorc County, 515 F.3d 356, 373 n.10 (4th Cir. 2008); sce also Scott v. Greenville County,
716 F.2d 1409, 1419-21 (4th Cir. 1983). )

MLC Automotive, 532 F.3d at 281.

As stated repeatedly, the Plaintiff cannot pr:cvail on the substantive due process claim where he
has not identified any protected property interest at issue. In this case, the City of Georgetown issued a
proper summons for 4 code violation where the City of Georgetown Ordinance Article 1, Public
Nuisance Section 11-26, idemiﬁes Public Nuisances as being:
(3) Any building or’ part of any building which, on account of its condition, its
occupancy or use, may endanger life or health;
(7) Any property, whether ocqxpied or vacant, upon which gréss, weeds, or
undergrowth exceeding eighteen (18) inches in height,. trash, -garbage, offal,
stagnant water, build>ing materials, glass, wood,. metal or other matter deleterious
to good Health and public sanitation is permitted- or caused to accumulate in any
manner which-is or may become a nuisance caus'ing inju‘ries (;r sickﬁess to the
public or neighboring property;
(8) Any property which, because of its cond-ition, may promote the breeding or
harborage of flies, rates, snakes, vermin or other insects and animals.
The Plaintiff does not dispute the évergi‘owtll exceeded eighteen inches. At trial, Defendémt
Grant testificd that she fear the di\'apidated structure was a danger where it may fall onto the sidewalk
(it eventually did), and she also indicated that the property led to the breeding of mice and snakes
which had been reported to the City of Georgetown. (Exhibit F, Municipal Cour't Trial Transcript, p. 1-
2) Therefore, the property clAearly fell within the definition of the i’ublic Nuisance‘statﬁte cited by

Defendant Grant as the basis of'the Plaintiff’s summons.

! $1¢
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The Plaintiff certainly cannot demonstrate the right an overgrown lot is a right that is “basic or

fundamental to our way of life.” Further, the Plaintiff failed to show the Summons was irregular

where the Plaintiff has not provided any examples of similarly situated properties that were not given a
summons after they refused to clear the lot upon request, which is what occuried in the Plaintiff’s

situation. As to the basis of his alleged discrimination, the Plaintiff indicated he did not know the

reason for the alleged discrimination. Therefore, the Plaintiff has failed to meet any of the factors set

forth in MLC Automotive. Detendants humbly.submit this Court should grant Defendants’ Motion for-

Summary Judgment on these grounds..

Defendant City of Geogetown is Not Liable Under Monell

According to U.S. Supreme Court case law, in order to have a valid § 1983 action against the

City of Georgetown,. the Plaintiff must the alleged constitutional violations are the result of the City of

Georgetown’s implementation of a City custom or policy. Monell v. Dept. of Soc. Serv. of City of

N.Y..436 U.S. 658, 98 S.Ct. 2018, 56 L.Ed.2d 611 (1978). The Plaintiff must further demonstrate that
the policy or custom at issuc amounted to a “deliberate indifference” of Plaintiff’s constitutional rights.

Pembaur v. Cincinnati, 475 U.S. 469, 106 S.Ct. 1292, 89 L.Ed.2d 452 (1986).

[n the matter before this Court, the Plaintiff has failed to identify, an objectionable custom or,
policy of the City ot Georgetown that resulted in Plainuff’s deprivation of constitutional rights.
Consequently, Defendants request this Court grant Defendants Motion for Summary Judgment as (o all

claims against the City of Georgetown on this basis.

Defendants Janét Grant, Ricky Martin and Robert O’Donnell are protected by Qualified

Immunity
The Plaintiff raises specific allegations of due process and equal protection violations against

individually named Defendants. These due process and equal protection claims all fail for the reasons

18
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identified above. Moreover, to the extent Defendants Janet Grant, Ricky Martin and Robert O’Donnell
are sued in their individual capacitics, they are entitled to qualified immunity as a matter of law. In

Harlow v. Fitzgerald, 457 U.S. 800, 818 (1982).-the Supreme Court held that “government officials

performing discretionary functions generally are shielded from liability for civil damages jnsof'dl" as
their conduct does not violate clearly established statutory or constitutional rights of which a
reasonable person would have known.” The Court noted that reliance on this standard of objective
rea@nableness, or objective legal reasonableness as measured by clearly established law, is népessary
to “avoid excessive disruption of government and.[to] permit the resolution of many insubstantial

claims on summary judgment.” Id.

A further explanation of the Harlow standard was made in Anderson v. Creighton, 483 U.S.

635, 107 S.Ct. 3034 (1987). The standard to be applied here to the Defendants in their individual
capacities is one of “the objective legal reasonableness” of official conduct, “assessed in light of the
legal rules that were ‘clearly established” at the time it'was taken.”” Anderson, supra, 107 S.Ct. at 3038&.

As the Fourth Circuit stated in Turner v. Dammon, 848 F.2d 440, 444 (4" Cir. 1988), the Defendants

are entitled to “summary judgment unless there is a genuine issue as to whether the Defendant in fact

committed a violation of clearly established law.’

Applied to the instant case, the standard proposed in Harlow, Anderson, and their progehy of

cases would, as a matter of law, entitle the individual'ly named Defendants to qualified immunity as
there is no competent evidence that the Defendants engaged in unlawful conduc.ly or violated any
clearly established statutory or constitutional right which is subject to redress upder Section 1983.
Additioﬁally, Defendant Grant testified that her decisién, as City of’Georgetown employee requesting
the Plaintiff clean his lot and then 1ssuing a summons after his failure to do so, was based on Fhe

Georgetown nuisance ordinance cited above. (Exhibit B, Grant depo., p. 14, 1. 16-22) As such, to the

19
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extent these Defendants are sued in their individual capacities, they are entitled to qualified good-faith
immunity from suit as a matter of law and should be entitled to Summary Judgment in accordance with
Rule 56 (c) of the Federal Rules of Civil Procedure.

South Carolina Tort Claims Act

Though the Plaintitf’s Complaint does not appear to raise any-state law causes of action, in the
even this:COmT interprets one qf his allegations to be a state law cause of action, the befendants seek
dismissal of the same under the South Carolina Tort Claims Act. The South .Carolina Tort Claims Act
prevents the Plaintiff from suing the Der‘endants- in their individual capacity. The Tort Claims Act “is

the exclusive civil remedy available for any tort committed by a governmental entity, its employees, or

1S agéms exccpg as provided mn § 15-78-70(b).” Wells v. City of Lynchburg, 331 S:C. 296, 302, 501
S.E.2d 746, 749 (Ct. App. 1998). The South Carolina Tort Claims Act § 15-78-70 says that an
employee acting in the course of the scope of his employment cannot be held individually liable. As a

result, Plaintift’s state law causes of actions are covered under South Carolina Tort Claims Act.

§ 15-78-70. Liability for act of government cmployee; requirement that
-agency or political' subdivision be named party defendant; effect. of
judgment or settlement. ‘

(a) This chapter constitutes the exclusive remedy for any tort committed by an
employec of a governmental entity. An employee of a governmental entity who
commits a tort while acting within.the scope of his official duty is not liable
therefore except as expressly provided for in subsection (b).

(b) Nothing in this chapter may be constiued to give an employee of a
governmental entity immunity from suit and liability if it is proved that the
employee's conduct was not within the scope of his official duties or that it
constituted actual fraud, actual malice, intent to harm, or a crime involving

moral turpitude.

Code 1976 § 15-78-70.
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Clearly, Defendants’ interactions with the Plaintiff occurred during the scope of their

employment and/or official positions with the City of Georgetown and consequently, they arc
protected from individual liability by § 15-78-70 (a). Further, § 15-78-60 (4) states that governmental

entities are not liable for losses resulting from the execution, enforcement or implementation of an

ordinance. .In the case at hand, the Plaintiff’s claims stem from Defendants enforcement of the City of

Georgetown Public Nuisance ordinance. As such, Defendants’ actions fall within the énumerated
exceptions to waiver of governmental immunity see below.

SECTION 15-78-60. Exceptions to waiver of immunity.

The governmental entity is not liable for a loss resulting from:

(1) legislative, judicial, or quasi-judicial action or inaction;

(2) administrative action or inaction of a legislative, judicial, or quasi-judicial nature;

(3) execution, enforcement, or implementation of the orders of any court or execution,
enforcement, or lawful implementation of any process; -

(4) adoption, enforcement, or compliance with any law or failure to adopt or enforce
any law, whether valid or invalid, including, but not limited to, any charter, provision,
ordinance, resolution, rule, regulation, or written policies;

(5) the exercise of discretion or judgment by the governmental entity or employee or the
, performance or failure to perform any act or service which is in the discretion or
judgment of the governmental entity or employec;

Moreover, where any state law claims have been brought against a governmental entity and its
officers and employees; this Action is governed by the South Carolina Tort Claims Act’s two-year
Statute of Limitations See. S.C. Code Ann. §15-78-10, ef. seg. (1976 as amended). Pursuant to §15-
78-110, any Action brought pursuant to or under the Tort Claims Act is forever barred unless the
Action is commenced within two years after the date the loss was or-should have been discovered. 1d.
In the case at bar, the statute of limitations began to toll when the Plaintiff received the summons on
September 17, 2010. As plevlously noted, this case was not filed until May 14, 2015, which was four

and half years after the initial ticket and nearly four years after his July 13, 2011 conviction, As a

result, this case should be dismissed for violating the Statute of Limitations.

21
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Judicial Immunity

The Plainuft acknowledgcé that all of his claims related to Defendant O’ Donnell’s involvement
in the land transfer were known to him in 2007. (Exhibit A, Plaintiff’s depo., p. 61, 1. 4-p. 67, 1. 13).
As a result. the Statute of Limitations has expired on these issues. ~The remaining allegations
pertaining to Defendant O’Donnell relate to Defendant O’Donnell"sAinvolvemem in the Plaintiff’s case
as the presiding municibal judge. However, judges arc immune from habilty for damages for acts
committed within their judicial jurisdiction, even \\fhe;w it is alleged the judge was acting ma.liciously

and corruptly. Pierson v. Ray, 386 U.S. 547 (1967). Defendants’ request the Court grém this Motion

for-Summary Judgment as to all allegations against Defendant O’Donnell on the basis of judicial
mmunity.
Conclusion
- Based on the foregoing, the Defendants request that the Court grant Defendants’ Motion for

Summary Judgment.

Richardson. Plowden & Robinson, P.A.

/s/ Douglas Charles Baxter
Douglas Charles Baxter

Federal District Court No. 4778
Post Office Drawer 7788
Columbia, South Carolina 29202

(803) 771-4400
(803) 779-0016 (fax)
dbaxteririchardsonplowden.com

Attorneys for the Defendants
June 1, 2016 '
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THIS OPINION HAS NO PRECEDENTIAL VALUE. IT SHOULD NOT BE
CITED OR RELIED ON AS PRECEDENT IN ANY PROCEEDING
CNCEPT AS PROVIDED BY RULE 268(d)(2), SCACR.

THE STATE OF SOUTH CAROLINA

' In The Court of Appeals
- City of Georgetown, Respondent,
v,

Willie Singleton, Appellant.

Appellate Case No. 2012-212102

Appeal From Georgetown County
Benjamin H. Culbertson, Circuit Court Judge

Unpublished Opinion No. 2015-UP-009
Submitted October 10, 2014 — Filed January 7, 2015

VACATED

Willie Singleton, pro se, of Georgetown.

Robert Wade Maring, of Maring Law Firm, P.A of
Georgetown, for Respondent.

PER CURIAM: Willie Singleton appeals the circuit court's order affirming his
municipal court conviction of maintaining a public nuisance. We vacate the circuit

court's order.

We find the circuit court lacked appeliate jurisdiction over this appeal because
Singleton failed to timely appeal to the circuit court. See S.C. Code § 14-25-95
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{Supp. 2013} {"Any party shall have the right to appeal from the sentence or
“judgment of the municipal court to the Court of Common Pleas of the county in
which the mial is held. Notice of intention to appeal, setting forth the grounds for
appeal, must be given: il writing and served on the municipal judge or the clerk of
the municipal court within ten days after sentence is passed or judgment rendered,
or the appeal is considered waived."). Singleton was convicted on July 13,2011;
however, he did not serve his notice of appeal unti July 29, 2011. Because
Singleton failed to file and serve his notice of appeal within ten days, his appeal
was untimely. Therefore, the circuit court lacked appellate jurisdiction over the
, appeal. See Elam v. S.C. Dep't of Transp., 361 S.C. 9, 14-15, 602 S.E.2d 772, 775
A (2004) ("The requirement of service of the notice of appeal is jurisdictional, i.e., if
” | a party misses the deadline, the appellate court lacks jurisdiction to consider the
“appeal and has no authority or discretion 1o 'rescue’ the delinquent party by
extending or ignoring the deadline for service of the notice."); Town of Hilton
Head Island v. Godwin, 370 S.C. 221, 224, 634 S.E.2d 59, 61 (Ct. App. 2006) ("A
party who fails to timely appeal or take any other timely action necessary to correct
; an error is procedurally barred from contesting the validity of the conviction.").
Therefore, we find the circuit court erred in not dismissing this appeal for lack of
appellate jurisdiction. Accordingly, we vacate the circuit court's order.’

S VACATED.’

HUFF, SHORT, and KONDUROS, JJ., coneur.

"In light of our decision, we do not address the remaining issues.
* We decide this case without oral argument pursuant to Rule 215, SCACR.




