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STATE OF SOUTH CAROLINA ' |
IN THE COURT OF COMMON PLEAS

N Nt N

COUNTY OF JASPER

South Carolina Public Interest
Foundation, Edward D, Sloan, Jr,
individually and on behalf of all others
similarly situated,

C.A. No. 2014-CP-27-468

Order

Vs.

Jasper County School District and the
Hon. Berty Riley, in her official capacity
as Chairman of the Board of Trustees of
the Jasper County School District,

)

)

)

)

)

. Plaintiff, : )
_ _ . )

)

)
)

)

)

Defendant.

' N-ow before the Court is Defendants’ motion for summary judgment. The motion was
heard before the under§igned on August 4, 2015 “Summary judgment is proper where there are

no genuine issues of material fact and the movant is entitled to judgment as a matter of law.”

Sims v. Amisub of S. Carolina, Inc., _ S.E.2d. _, 2015 WL 4751030, at *3 (S.C. Aug. 12, 2015).

The Complaint

The complaint’s “First Cause of Action” section states that, “procurement of construction
services of $50,000 or more by Exhibit E violates the District's Procurement Code Poiicy, andis
unlawful.” The complaiﬁt’s “Second Cause of Action” section states that, “Defendants' undated
determination (Exhibif D) is insufficient to satisfy the requirements of Procurement Code Policy
§2-103 [and therefore the] procurement violates the District's Procurement Code Policy, and is

unlawful.” 1d. To their complaint, Plaintiffs attached.the Jasper County School District (JCSD)
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Procurement Code (exhibit B), the JCSD’s Request for Proposals (exhibit C), the JCSD’s
Written Detefminatiqn (exhibit D), and the contract between the JCSD and M.B. Kahn
Construction Cdmpany, Inc. for-design-build delivery of the “Renovation of 3776 Bees Creek Rd
Property for use as Centralized District Administrative Offices (Owner solicitation #14-06-01)"
(exhibit E). The complaint also attacks the efficacy of the defendants’ Méy 11, 2015
Resolution. (exhibit G).

Discretion of the Defendants

In Glasscock Company v. Sumter County, 361 S.C. 483, 604 S.E.2d 71 8, 722 (2004), the .
Supreme Courf stated that procuremént decisions are “a function of [the governing body’s]

discretion, the exercise of which they are accountable for as publicly elected officials.” A

- guiding principle is that, “In reviewing discretionary decisions of a legislative body, our courts

have been loath to substitute their judgment for that of elected representatives, Such decisions
should not be upset on appeal unless they are arbitrary, in obvious abuse ‘of disérefion, orin
excess of lawfully delegated power.” Sloan v, Gr.eenvflle County, 356 S.C. 531, 590 S.E.2d
338, 351 (2003) (internal quotation omitted). “[L]ocal governments should be éfforded a

reasonable degree of latitude in devising their own individual procurement ordinances and

procedures ....” Glasscock, 604 S.E.2d at 722.

In addition, “The boards of trustees of the several school districts may prescribe such
rules and regulations not inconsistent with the statute law of this State as they may deem
necessary or advisable to the proper dispbsitidn of matters brought before them.” S.C. Code
Ann. § 59-19-1 iO. “The official record of a school board meeting imports verity, and, except
where fraud or fnistake is shown, it is_ conclusive as to the matters set forth therein.” 78 CJS.

Schools and School Districts § 209.2 “If the facts and circumstances are such that reasonable

2 Consequently, because South Carolina school boards do not operate through “ordinances” in the way
that local governments (cities and counties) do, the distinction between an “ordinance” and a “resolution”
is not relevant to the effect of the adopted school board Resolution attached as Complaint Exhibit G.
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men may differ as to the wisdom and expediency of the decision, ihe decision must be upheld. A
clear abuse of discretion is required to warrant judicial interference ? Gamble v, Wzllzamsburg
County School District, 305 S.C. 288,290, 408 S.E.2d 217, 218 (1992).

Design-Build is Permissible

Jasper County School District (“JCSD) Procurement Code (“Code™) Article 4 pertains
specifically to procurement of construction. Section 4-101 provides, “The school dlstnct will
utilize the South Carolina School Facﬂitles Planning and Construction Guide prepared by the
South Carolina Department of for new construction, additions, or renovations used in
connection with public education.” In South Carolina, the State Department of Education Office
of School Facilities controls school construction. S.C. Code Ann § 59-23-210. This is done
through its Planning and Construction Guide, which is established and incorporated by statute.
{d. The Planning and Construction Guide contains a section on Procurement which states, “The
[Office of Schcol Facilities] recognizes all procurement methods authorized and defined in South
Carolina Code Ann. Section 1 1_-35'-291 0 and 1'l~35-3005.” Design-Build is one of these
recognized “p.rocurement methods.” SC Ccde Ann.§ 11-35-3005.

JCSD’s Ccde § 4-101 states, “The school district must have discgetion to select the
appropriate ccnetruction contracting method for a particularv project. In determining which
method to use, the school district must consider its reciuirements, resources, and potential
contractor capabilities.?’ Section 4—101, penéining speciﬁcally to construction and tied directly
| to the OSF Guide (and thereby to the design-build method), permits to the JCSD any '
construction delivery method listed in S.C. Code Ann. §l 1-35-2910 and 11-35- 3005

Section 4-101 would be rendered meaningless by the Plaintiffs’ that JCSD Code § 2- 102
supersedes JCSD gode § 4-101 when procurement is for construction, requiring only low-bid .
“competitive seaied bidding” (a.k.a. “design-bid-build”) for construction contracts. Such an

interpretation is also inconsistent with the legislative discretion noted in Glasscock, supra.



Competitive sealed proposalé are the method of source selection for design-build
delivery. “Generally, there are two ways through which a construction contract may be awarded:
1) RF Ps or Design/Build process; and 2) Invitation for Bids or Design/Bid/Build process, also
referred to as competitive sealed bidding.” Sloan v. Department of Transportation, 365 S.C.
299, 618 S.E.2d 876 (2005) . The State Procurement Code provides .that, “Contracts for design—
build must be procured by competitive sealed p}oposals ...” 8.C. Code Ann. § 11-35-301 5(5)‘
(emphasis added). The General Assembly has thus determined that competitive sealed proposals
are sufficiently competitive for this delivery method. The latitude given to JCSD pursuant to
S.C. Code Ann. § 11-35-50 certainly includes following State Code’s listed source selection and
delivery methods. |

The Board has the legal discretion,'enshri'r.led in § 4-101 of its Procurement Code, to
utilize design-.build construction and procure such construction accordingly. See, Glasscock, 604
S.E.2d at 7é2. No allegation is made that the exercise of this discretion to use the design-build
delivery method was arbitrary or an obvious.abuse of discreti;)n, only that it was outside the

lawful authority of the Defendants.
JCSD’s Written Statement is Sufficient

JCSD Rrocurement Code § 4-101 also states, “The school district must include in the
contract file a written statement setting forth the facts which Iea to the sele_étion of a particular
method of construction contracting for each project. In selecting the construction contracting
method, the school district should cohsidef the results achieved on similar projeéts in the past
-and metﬁodé used.” JCSD issued this written statement setting forth facts which led to the
selection of design-build. (Complaint Exhibit D) (emphasis added). This requirement is written
in the past tense. Page 2 of Exhibit D to the Amendment Complaint explains why the JCSD
determined that competitivé sealed bidding was not advantageous, and whj/ the JCSD -

determined that its design-build source selection had been successful and appropriate for the



award of a contract. ¢

Section 2-103 of the JCSD Code provides that when the “school district determines in
writing that the- use of competitive seaied bidding is either not practicable or not advantageous to
the school district, a contract inay be awarded by competitive sealed proposals.” (Complaint
Exhibit B) (emphasis added). This requirement is written so as to apply to the award of a
contract, which occurs at the end of a procurement; it is not, as contended b_y plaihtiffs; wrltten B
to require a “written determination” prior to commencing a procurement. A

If the governing body “and the public can I‘ook to the wriften determination and
comprehend the [entity’s] rationale in utilizing the design-build method as arguably the most
timely, economical, and potentially successful option, then the determination is sufficient.”

Sloan v. Greenville County, supra, |
| _Exhibit D was issued October 10, 2014 (agreed in oral argument). The éontract was
awarded November 14, 2015 (Complaint § 1.5). Exhibit D sa.tisﬁes the pre-construction
requirement of § 4-101 and the pre-contract requirement of § 2-103, |
The Resolution |
While this case was pending, the Board of Trustees of the JCSD adopted a
Resolution on May 11, 2015. (Complaint Exhibit G) (the “Board Resolution™). The Board

Resolution reads as follows

_ Whereas, S.C. Act No. 476 of 1998 provides that, “The central authority of Jasper
County's education system is the Jasper County Board of Education (board) which is, ex officio, _

the board of trustees of the Jasper County School District, and all powers and functions vested in

school trustees by general or special enactment are vested in the board;” and :

Whereas, S.C. Act No. 288 of 1989 provides that, “In addition to those powers and duties
of the county board of trustees now devolved on the board and those already provided for by
general and special legislation, the board has the following powers and duties relative to the
public schools of the district: (10) purchase and sell land, plan and construct new school
facilities, and maintain and repair existing facilities;” and :
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|owned by the District, which building does not comply with modern building codes, including

Whereas, the Bees Creek Facility has been vandalized and damaged since the District
ceased to occupy the site, and is in need of work to remove the dangers presented by its current
conditions; and '

Whereas, the current district administrative offices are split between three locations; and
Whereas, the main central administrative office is in an older, wood-frame building not

most importantly accessibility for the disabled; the electrical, plumbing, heating and air
conditioning are all in poor condition for the central office functions of the district; and

Whereas, the administration has given several public presentations on the'plann.ed
renovation of the Bees Creek Facility as a new central administrative office and, budget
permitting, space for community use, since at least January of 2014; and

Whereas, the District advertised a competition for Design-Build Services in South
Carolina Business Opportunities, for the renovation of the Bees Creek Facility,on June 2, 2014;
and '

Whereas, the Bees Creek Facility design-build project procurement competition was held,
respondents weére shortlisted, and shortlisted respondents submitted design-build proposals for
the Board’s consideration; and :

Whereas, no protests were filed of the solicitation, the short listing, or the proposals; and

Whereas, on September 8, 2014, the Board adopted a motion that, “pursuant to
Solicitation Number 14-06-01 for design-build services at the Bees Creek facility, award be
made to MB Kahn, that notice of intent to award be issued, that the contract be drafted in
accordance with the solicitation and proposal during the notice period, and that the contract be
executed by the District at the end of the protest period;” and

Whereas, no protest of the intended award was filed during the protest period; and

* Whereas, during this time the contractor made public presentations on its plans for the
Bees Creek Facility; and ‘

Whereas, on November 10,' 2014, the Board adopted a motion “to accept the agreement
for the Bees Creek Road Property between Jasper County School District and M.B., Kahn;” and

Whereas, the District and Contractor have commenced the work of the project; and

Whereas, subsequent to all of the foregoing events, third parties have initiated litigation
in an attempt to invalidate the procurement of the design-build contract, which litigation has
caused the progress of this project to halt because of uncertainty over payment to the contractor
for the services it is to provide under the contract; )




' |

NOW THEREFORE BE IT RESOLVED by the Board, in its full legislative authority:

1. The Board confirms the contract for design-build delivery of services for the Bees
Creek Facility project is acceptable and proper to the Board as the means to achieve the purpose
of carrying out the Board’s powers and duties under law with regard to the Bees Creek facility
and the provision of suitable central administrative offices for the District and Board.

2. The Board heréby ratifies the procedures and results of Solicitation #14-06-01
(Renovation of Bees Creek) and waives any alleged procedural irregularity therein,

3. To any extent Resolution #2 above does not remove from any doubt the validity
of the contract between the District and M.B. Kahn already approved by the Board on November
10, 2014, the Board also hereby exercises its legislative power to affirm and ratify, to the extent
necessary, if any, the contract between the District and M.B. Kahn already approved by the
Board on November 10, 2014. :

4, To any extent Resolutions #2 and #3 above do not remove from any doubt the
validity-of the contract between the District and M.B. Kahn already approved by the Board on
November 10, 2014, the Board also, to the extent necessary, if any, exercises its exemption
authority to remove from any doubt the validity of the contract between the District and M.B,
Kahn already approved by the Board on November 10, 2014, '

3. To any extent the contract is found void or voidable, the Board commits to the full
extent of its authority to pay under principles of quantum meruit the value conferred upon the
-(District by M.B. Kahn, up to the contract sum, for its performance under the contract in the event
the contract is subsequently invalidated. '

6. The Board does not interpret its District Procurement Code § 2-102(1) to require
competitive sealed bidding for all construction procurement over $50,000, but rather interprets
.|Article 4 of that Code to control the process and availability of construction delivery methods
and construction source selection methods, so as to permit the use of any appropriate delivery

statement required by § 4-101 as equivalent to the written determination for purposes of § 2-
102(1) when the procurement is for construction,

7. The Board interprets its District Procurement Code § 2-103(7) as satisfied by the
written minutes of the Board when the Board itself makes the determination of the most
advantageous competitive sealed proposal. :

8. The Board does not interpret its District Procurement Code § 2-103(1) to require a
written determination prior to the solicitation of competitive sealed proposals, but rather
interprets § 2-103(1) to require a written determination prior to the entry into an actual contract
whose source was selected via competitive sealed proposals,

9. By these Resolutions the Board in no way admits that any element of procedure
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under Solicitation #14-06-01 was defective, and in no way admits that the contract between the

* {District and M.B. Kahn is in any way ultra vires.

The Board has the legislative power and discretion to interpret its own Procurement
Code, and has the legislative power and discretion to exercise all of the powers noted in the
Resolution.  (See “Discretion’ of the Defendants” supra). S.C. Code § 11-35 50 “does not
impose a specific requirement that all public procurement be carried out by way of a single,
narrowly deﬁned procedure. ... We find no logic.or consistency in recognizing some flexibility
at the state level ‘while handcuffing local governments with none.” Glasscock Company v.
Sumter County, 361 S.C. 483, 604 S.E.2d 718 (2004). Procurement decisions are “a function of
[the governing body’s] discretion, the exercise of which they are accountable for as publicly
elected officials.” Jd, |
In both the regular course of the procurement activity and in the Board Resolution, the
Board itself made the decision to proceed with design-build delivery, and the Board itself fnade
the decision to award the contract to M.B. Kahn. These are not mere administration decisions.
Thus, even if the administration of the JCSD somehow misconstrued the Board’s procurement ’ ‘
policies in the manner alleged by the plaintiffs, the Board’s direct participation, and later its
Resolution, were each effective to cement the validi_ty of the contract.

Conclusion

SO ORDERED.

Thomasg kusso, Circuit Judge

oo s

October . 3 2015
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South Carolina Public Interest A
~ Foundation, Edward D. Sloan, Jr., Denise C.A. No. 2014-CP-27-468 , . © —
" G. Davidson, and Milton Woods, Jr., o= T

individually and on behalf of all others ORDER

similarly situated ,

Denying Plaintiffs’ Motion to
Alter or Amend Order

Granting Summary Judgment

Plaintiffs,

vs.
Jasper County School District and the
Hon. Berty Riley, in her official capacity

as Chairman of the Board of Trustees of
the Jasper County School District,

Defendants.

N S S N N N N A N N S N S N N

Now before the Court is Plaintiffs’ motion to alter or amend this Court’s Order dated
October 30, 2015, granting Defendants summary judgment. Under S.C. R.Civ. P. 59(%), this
Court retained jurisdiction over the motion. / , _ |

The Plaintiffs essentially argue, outside the record, that the current political landscape is

such that the Jasper County School District’s Board of Trustees is ¢onsidering not proceeding
with the project for which the challenged design-build construction contract procurement sub

Judice was conducted.

The Defendants counter that the summary judgment granted in their favor was ripe and

appropriately brings ﬂnality to the dispute,‘%i[; neceséary for the Defendants in their dealings
with the design-builder that is already under fmallenged contract, regardless of whether or not
the Board proceeds with either or both of the contract or the project.

The Court finds that the order granting sufnmaryjudgment to the Defendants is not.in
need;f’?éaltcmation or amendment, and that keeping this case open for trial when dispositive

issues exist would serve only to impede and/or delay the Board of Trustees in its exercise of its




powers and political discretion as explained in the summary judgment order.
Accordingly the Plaintiffs’ Motion to Alter or Amend Order Granting Summary
Judgment is DENIED.

Thomas A. Russo, Circuit Judge

| F\W\@“W ,S.C.
REAY 1D a0t
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*JaAMES G. CARPENTER

3 C james.carpenter@carpenterlawfirm.net

- JENNIFER J. MILLER

CARPENTER . . jennifer.miller@carpenterlawfirm.net

. L. WARREN CLAYTON, lil

ATTORNEYS AND COUNSELORS AT LAW ’ warren.clayton@carpenterlawfirm.net

*LICENSED IN S.C. & N.C.

March 23, 2015

The Hon. Margaret Bostick
Clerk of Court

PO Box 248

Ridgeland, SC 29936

Re:  South Carolina Public Interest Foundation er ai. v. Jasper County School District
Civil Action Number 2014-CP-27-468

Dear Ms. Bostick:

We enclose for filing in this acticn an original and one copy of an Order from Judge Buckner
denying the Defendants’ Motion to Dismiss.

Please file the original and return the extra copy to me, file stamped, in the enclosed postage-paid
envelope. . '

Thank you for your help and cooperation.

Sincerely yours

James G. Carpenter

Enclosures :
CC w/ enclosures: Keith R. Powell, counsel fer the Defendants

THE CARPENTER LAW FIRM, P.C. « 819 EAST NORTH STREET + GREENVILLE, SC 29601
TELEPHONE (864) 235-1269 + FACSIMILE (864) 331-3083 « WWW.CARPENTERLAWFIRM.NET

11
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STATE OF SOUTH CAROLINA ) -IN THE COURT OF COMMON PLEAS

COUNTY OF JASPER

CIVIL ACTION NO. 14-CP-27-468

South Carolina Public Interest Foundation, -
Edward D. Sloan, Jr, Denise G. Davidson,
and Milton Woods, Jr., individually and on
behalf of all others similarly situated,
Plaintiffs,

Order Denying Defendants’
Motions to Dismiss

V.

Jasper County School District and the Hon.
Berty Riley, in her official capacity as™
Chairman of the Board of Trustees of the
Jasper County School District

Defendants.

vv‘vvvvv\_/vvvvvv

This matter .came before the Court on March 4, 2015 at the Jasper County Courthouse on
the Defendants' Motion to Dismiss. Present for the Plaintiffs was James Carpenter, and present
for the Defendents was Keith Powell. In the Complaint, Plaintiffs allege that the Defendants
procured design and construction services in violation of the District Procurement Code Policy.
Defendants moved to_dismiss under SCRCP 12(b)(6) and (7). Tﬁe Court will consider the -
dismissal under SCRCP 12(b)(6) and then consider dismissal under SCRCP 12(6)(7).

In considering a motion to dismiss‘ a Complaint based on a failuré to state facts sufficient

N

to constitute a cause of action, the trial court must base its ruling solely on the allegations set

forth in the Complaint. Spence v. Spence, 368 S.C. 106, 116, 628 S.E.2d 869, 874 (2006). If
the facts alleged and inferences reasonably deducible therefrom, viewed in the light most

favorable to the Plaintiff, would entitle the Plaintiff to relief on any theory, then dismissal under

Rule 12(b)(6) is improper. Baird v. Charleston County, 333 S.C. 519, 527, 511 S.E.2d 69, 73
(1999). The Complaint should not be dismissed merely because the Court doubts the Plaintiff

will prevail in the action. Toussaint v. Hamm, 292 S.C. 415, 416, 357 S.E.2d. 8, 9 (1987).

12
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As stated in Spence, the Court is confined to looking at the allegations in the Complaint.
The Plaintiffs' Complaint incorporates the District Procurement Code Policy by reference. The
Plaintiffs allege that District’s Procurement Code Policy § 2-102(1) requires, “Contracts of
$50,000 or more must be awarded by competitive sealed bidding . . . except as provided herein.”
The District Procurement Code Policy § 2-103(1) states:
- Conditions for use: When the school district determines in writing that the
use of competitive sealed bidding is either not practicable or not
advantageous to the school district, a contract may be awarded by

competitive sealed proposals. . . . Proposals must be solicited through a
request for proposals. '

The Complaint then alleges that the Defend.ants unlawfully used the pfocedure for competitive
sealed proposals, in violation of the District Procurement Code Policy.

Only looking at fhe four corners of the Complaint, if the allegations made by the
Plaintiffs are true, then there would be a violation of the District Procurement Code Policy.
Therefore, the Motion to Dismiss is denied as to SCRCP 12(b)(6).

Thé Defendants also move to dismiss on the ground that the Plaintiffs have failed to join
a necessary party under SCRCP 19. Specifically, the Defendants contend that this action must
be dismissed because Plaintiffs failed to join the contractor, M.B. Kahn. If the Defendants
believe that the contractor should be joined, théy are free to join the contractor as a party, but the

Court finds the absence of the contractor is not a reason to dismiss the case. Therefore, the

" Motion to Dismiss is denied as to SCRCP 12(b)(7).

A
Perry M. Budkpér III, Cirduit Jddge

' March 19, 2015
Walterboro, South Carolina

13
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STATE OF SOUTH CAROLINA )
' ) = INTHE COURT OF COMMON PLEAS
COUNTY OF JASPER )
South Carolina Public Interest ) _
Foundation, Edward D. Sloan, Jr, ) C.A. No. 2014-CP-27-468
individually and on behalf of all others )
similarly situated, ) DUPLICATE ORIGINAL ORDER
' : ) DENYING PRELIMINARY INJUNCTION
Plaintiffs, ) ~
| ) =L B
vs. : : ) ' o
) = it
Jasper County School District and the ) (R S
Hon. Berty Riley, in her official capacity ) o -
as Chairman of the Board of Trustees of ) ) S
the Jasper County School District, ) o \: g
. ) .
Defendants. )

This matter came before the Court on March 30, 2015, at the Jasper County Courthouse,

on the Plaintiffs' Motion for a Preliminary Injunction pursuant to SCRCP 65. James G.
Carpenter represented the Plaintiffs, and Kenneth L. Childs and Keith R. Powell represented the
Defendants. Plaintiffs allege that the Defendants procured design and construction services in

violation of the District Procurement Code Policy.

The standard for a preliminary injunction is established by Po _ynter Invs. v. Century

Bu11ders of Piedmont, Inc., 387 S.C. 583, at 586- 87, 694 S.E. 2d 15, at 17 (2010) A preliminary

injunction should issue only if necessary to preserve the status quo ante, and only upon a

showing by the movmg party that without such relief it will (1) suffer irreparable harm (2) that it

~ has a likelihood of success on the merits, and (3) there is no adequate remedy at law.

The Court will first address the llkehhood of the Plaintiffs succeeding on the merits.
Accordmg to the Plaintiffs, the District’s Procurement Code Policy § 2- 102(1) requlres
“Contracts of $50,000 or more must be awarded by competitive sealed bidding . . except as

provided herein.” 1t is stated in the Amended Complaint and admitted in the Answer' that the

14
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contract at issue was worth more $50 000, with a guaranteed maximum price of $2.9 mrlhon and
the Defendants used a method of selection of source other than competrtrve sealed bidding.
Amended Complaint, at paragraph 15.

However, the Dlstrrct Procurement Code Policy allows for selection by competrtrve
sealed proposals under §2-103, which states: "when the school district determines in writing that
the use of competmve sealed bidding is either not practicable or not advantageous to the school

district, a contract may be awarded by competrtrve sealed proposals. . . Proposals must be

: solicited through a request for proposals."

The Plaintiffs allege that the Defendants have vrolated the District Procurement Code
Policy because the written determmatron required by §2-103 must be rssued prior to the

Defendants issuing a request for proposals The Plaintiffs further allege and the Defendants

“admit that on July 14, 2014, the Drstrrct issued Request for Proposals 14-06-01. Amended

Complaint, at paragraph 14. The Plaintiffs argued at the hearing that the written determmatron
must be 1ssued before the request for proposals, and that the Defendants issued the written
determination nearly three months after the District issued the request for proposals, in violation
of the District Procurement Code Policy

The Plaintiffs are asking the Court to unply that a written determination must precede the
sohcrtatlon of proposals, but this requrrement is not clearly stated in the District Procurement
Code Policy. While the Plaintiffs' argument has practical appeal, there is no explicit timeliness
requirement in the District Procurement Code Policy. The Court must hear testimony to
determine whether there is a timeliness requirement for the written determmatron The
Defendants argued that the written determrnatron can be issued after the request for proposals,
and, if true, the Plaintiffs wouldhave drffrculty succeedrng on the merits. |

The Court must hear testimony from all the parties involved in the contract before it is

able to determine whether the Plaintiffs have presented sufficient evidence of a likelihood of



s

success on the ‘merits.‘ Additionally, a hearing on the merits is needed to allow all parties whose
rights are affected to be heard. Since the Court must determine Whe_ther the Plaintiffs have
sufficient evidence of a likelihood of success on the merits, the Plaintiffs' Motion for a
Preliminary Iﬁjunction is denied and a hearing for a declaratory judgment is to be scheduled as

soon as reasonably practicable.

ﬂjl.‘

Hon. Perry M. Buckner, Circuit Judge

Walterboro, South Carolina .

April 10, 2015
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STATE OF SOUTH CAROLINA - | |
) IN THE COURT OF COMMON PLEAS

R

COUNTY OF JASPER
_ CIVIL ACTION NO. 14-CP-27-

South Carolina Public Interest

Foundation, Edward D. Sloan, Jr,

individually and on behalf of all others

similarly situated, and

Plaintiffs, Summons

v.

Jasper County School District and the
Hon. Berty Riley, in her official
capacity as chairman of the Board of
Trustees of the Jasper County School
District

Defendants.

vvvvvvvvvvvvv‘v

TO THE DEFENDANTS:

You are hereby summoned and required to serve upon the attdmey at the address below an
Answer to the attached Complaint within 30 days of the date of service hereof. If you fail to do

so, judgment by default will be entered against you for the relief demanded in the Complaint.

Respectfully submitted,
THE CARPENTER LAW FIRM, P.C.

L

esG. C
/gg Bar Noﬁ 1136

819 E. North Street
Greenville, SC 29601
Telephone: (864) 235-1269
Facsimile: (864) 242-5500
Attorneys for Plaintiffs
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STATE OF SOUTH CAROLINA

COUNTY OF JASPER

South Carolina Public Interest-Foundation, '

Edward D. Sloan, Jr, Denise G. Davidson,
and Milton Woods, Jr., individually and on
behalf of all others similarly situated, and
Plaintiffs,

V.

~Jasper County School District and the Hon.

IN THE COURT OF COMMON PLEAS

CIVIL ACTION NO. 14-CP-27- '

Complaint for Enforcement of
District Procurement Code

Berty Riley, in her official capacity as
Chairman of the Board of Trustees of the
Jasper County School District
Defendants.

Nl e N N N N S N N N N N N N

Plaintiffs, complaining of the .Defendants, would show unto the Court:

Plaintiff South Carolina Public Interest Foundation is a corporation not for profit, organized

and existing under the laws of the State of South Carolina and dedicated to the public

" interest, including the proper enforcement of procurement codes and the Constitution of

Plaintiff Edward D. Sloan, Jr, is a citizen, resident, taxpayer, and registered elector of
Plaintiffs Denise G. Davidson and Milton Woods, Jr., are citizens, residents, taxpayers, and

Defendant Jasper County School District (“District”), was created by and exists pursuanf

1.
the State of South Carolina.
Greenville County, South Carolina.
3.
registered electors of Jasper County, South Carolina.
4.
to an Act of the General Assembly.
5.

Plaintiffs possess standing to bring this action as citizens, residents, taxpayers, and
registered electors; and because the great public importance and manifest urgency of the

matters they allege in this action.
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10.

11.

12.

13.

14,

15.

16.

South Carolina Consolidated Procurement Code, S.C. Code Ann. §511-3.5-10, el. seq.,
requires a political subdivision to use its own procurement policy adopted pursuant to S.C.
Code Ann. § 11-35-50.

S.C. Code Ann. § 11-35-50 requires all political subdivisions to adopt policies and

procedures embodying “sound principles of appropriately coinpetitive procurement.”

S.C. Code Ann. § 11-35-310(23) defines political subdivisions to include school districts.

“District’s letter to Sloan dated October 22 (Exhibit A) indicates that § 11-35-50 applies to

District.
May 5, 2010, pursuaﬁt to § 11-35-50, Defendants’ adopted a Procurement Code Policy

(Exhibit B), which is now in force.

" District’s Procurement Code Policy § 2-102(1) requires it to use competitive sealed bidding

to select its source of procuremént of construction services exceeding $50,000.

District’s Procurement Code Policy § 4-301 requires it to use negotiations to select its
source of procurement of architectural services.

Competitiv