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" STATE OF SOUTH CAROLINA |
" COUNTY OF HORRY

,:  Zachary Bullock,
i, S.C.D.C. No, 357427,

v,

U :" State of South Carohna,

':'-'.:.. 5\

Respondent

Applicant,

. iies:})ondent.'

'IN THE COURT OF COMMON PLEAS.
FOR THE FIFTEENTH JUDICIAL CIRCUIT

e/ N’ o’

Case No.: 2016-CP-26-02627
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Thxs matter comes before the Court by way of an appheatlon for post-convxcnon rehef X ~‘ :_

ﬁled by Zaehuy Bullock (“Applxc

about January 27, 2017 Apphcant

t”) on. Apnl 21 2016 Respondem made its’ return on or e

thereafter amended by ﬁlmg on March 6, 2017. Respondent . '_

made 1ts amended retum on October 13, 2017 The Coirt convened an ewdenuary heanng mto'

the matter on Monday, November 2

7 2017 at the Horry County Courthouse m Conway, South '

Carolma. Appheant was present at 1he hearmg and repreeented by Lacey M. Thompson, Esquu'e,‘ ,

Jolumy Elhs James Jr. of the

 South Carolma Attomey General’s Ofﬁce repmemed '_

Apphcant testxﬁed on his own behalf at the ev1dent1ary heanng Appllcant’s tnal .

eounsel, John M. Hilliard, 111, Esquire (“Counsel”) also tecnﬁed. The Court had before it

Applicant’s records from the South

Carolina Department of Corrections, a copy of the original

trial transcript, the records of the Horry County Clerk of Court regarding the subject conyictions,

Applicant’s direct appeal records, the.pleadings, and copies of caselaw provided by the parties at

the hearing, The Court finds as follo

WS
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L PROCEDURAL HISTORY |
Applicant is confined i in the South Carolma Department of Correetlons pursuant to orders
of commitment of the Horry County Clerk of Court. Apphcant was mdxcted at the October 2012
term of the Horry County Grand Jury for burgla.ry, first degree (2012-GS-26-04334) John M .
Hilliard, Esq reptesented Apphcant, and J. Stephen Grooms, of the Frfteenth Circuit Selicitor’s _‘
" Office, prosecuted the case. Appllcant procwded to trial before the Honorable Steven H. John

L and a Jury on October 7, 2013 'I‘he Jury found Apphcant guxlty as mdrcted on October 8, 2013

'.4‘

| Judge Jo}m sentenced Apphcant to lmpnsonment for a term of 15 years ; R :
Apphcant ﬁled a tlmely notxce of appeal and a dxreot appeal was Peffmed bY Kaﬂ“m H
5 . Hudgms, Esq who ratsed the followms issue to the S°“th thm Court °f Ap pe als :

D1d the trial Judge et in allowmg a: detecnve to testrfy about madmlssnble hearsay
statements mphcatmg [Apphcant] :made_by two eo—defendants .When bath co-
- defendants tesuﬁed against [Apphcant] at trial, the-trial tesnmony was. consnstent
.- with the" pnor statements, the ‘hearsay- testimonly improperly” bolstered the
testunony of the co-defendants and the. credibility of these two co-defendant
wmesses was a crmoal factor for the j _|ury to determme'? . :

s . By unpubllshed opmton decnded December 2 2015 the Court of Appeals aﬂirmed Appllcant’

RO convnctlons State ., Bullock 0. No. 2015-UP-549 (s C.Ct App 2015) The Remtttltur was.

o 1ssued on December 22 201 S

Present Application
In his post-conviction relief application, as supplemented by filings on March, 6, 2017,
and November 7, 2017, Applicant alleges he is being held unlawfully for the following reasons:

1. “Trial counsel failed to investigate the first degree burglary charge by failing to
contact the victims of the burglary.”

a. “The victims of the burglary have sa1d they were never contacted by trial

counse] or the solicitor during the time the case was pending. The victims

said they were never asked by trial counsel or the solicitor as to what they
wanted in the case,”
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b. “This was'highly pre]ud1c1al during his case because Mrs. Skipper, one of
the victims, would not have warted to press charges. -This information is - -

extremely favorable to [Applicant] .and should have ‘been uséd by trial
counsel when negotiating with the solicitor, as the sohcltor did not have

thls information as well when he made [Applicant] a plea offer- of seven.

years to burglary second degree or when he offered probation to. both co-
defendants after their testimony against [Apphcant] -With the

homeowner’s ’ nt that they did not want to press.charges against -

" [Applicant), there is a reasonable probability that trial counsel could have

negotiated a significantly ‘more. favorable plea offer than seven years in -

ptison, especially smce Petitioner had no prior record.”

- Trial counsel objectqd based on relevance, but it was also inadmissible

. it was inadmissible v1|ct1m nnpact testimony,”
. M, Sklppet tesuﬁed (during trial that they left that mght and moved the

' ."'_"next day. He said’ ‘We didn’t sleep atiather day in"that house. This ' swas |
e ~d1rect1y unplymg thar he and his famﬂy moved because of the burglary, :

‘which was not true at/all.”
. “In addition to not otgectmg to the madm1ss1ble victim unpact statement,
trial counsel failed to jimpeach the credibility of Mr Skipper. In the initial
- police report, Mr. Skipper testified to the ofﬁcer that he.and his family

T were _moving in two \yeeks Furthermore, after the trial, trial counsel was'

' ~able to obtain newly discovered evidence which further shows Mr.

. .Skipper was not bemg truthful about movirig out, that night due.to the.
burglary. Mr, and . Skipper’s landlord, James Perkins, signed an

affidavit dated October 13 2013 stating that Mrs, Skipper had contacted
him around January l 2012 about breaking the lease because she could
not afford to pay the 1‘rent The landlord, James Perkins, said he agreed to
allow her to break the lease. Furthermore, trial counsel failed to speak
with Jill Lankford, Ms. Lankford is Mrs. Skipper’s sister as well as the
neighbor who called the police after noticing a burglary had occurred at
her sister’s house. }Ms Lankford could have also nnpeached Mr.
Skipper’s testimony that they moved out that night due to the burglary.
Ms. Lankford would have testified that although she is not sure if Mr, and
Mrs. Skipper were m(lmng before the burglary, that she did know they
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were lookmg because the house was too small, and they needed more
. room,”
. “[IIneffective assistance of counsel based on trial counsel’s failure'to mvestrgate'
the case by failing to subpoena [Apphcant’ s] phone tecords.”
4. “[Applicant] did own and operate a cell phone during the time of the
burglary. He had. commumcatxons with his co-defendants some of which
may have been exculpatory. Trial counsel never subpoenaed these phone
records. PCR counsel did subpoena the phone records, however, becanse
of retention policies- of the cell phone companies, was unable to retrieve
the necessary data for GPS location or text message content. If these
records hed been obtained, they could have shown the actual relationship
[Apphcant] had with his co-defendants to support that he was not involved
in the burglary » . -

II FINDINGS OF FACT AND CONCLUSIONS OF LAW

This Court has revrewed the testxmony presented at the evrdentrary hearmg, observed the

_wrtnesses presented at the hearing, passed upon their credlbrhty, and werghed the testxmony
. accordmgly Further, this Court has reviewed the records submrtted fo itby the partles and the T
- legal arguments made by the: attomeys Pursuant to S.C. Code Ann, § 17-27-80, thJs Court'-

_makes the followmg f‘mdmgs based upon all of the probative evndence presented. B nse.'

Apphcant’s ﬁrst and thrrd allegat:ons mvolve common questlons of law, they are addressed g
together. . ] | l
| A. Ineffectwe Assistance of Connsel h

In a post-conviction relief action, an applicant has the burden of proving the allegatrons

in his or her application. Rule 71.1{e), SCRCP; Butler v. State 286 S.C. 441, 334 S.E.2d 813

(1985). When an applicant alleges ineffective assistance of counsel as a ground for relief, he or
she must prove “counsel’s conduct so undermined the proper functioning of the adversarial
process that the trial cannot be relied upon as having oroduced a just result.” Butler at 442, 334

S.E.2d 441 (quoting Strickland v. Washington, 466 U.S. 668, 686 (1984)). The proper measure
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LY LTS . v

» -“'-‘.:,,-artzculates a vall_d menson for emp]c

requxredmenmmalcases I_d_,_

51gmﬁcant decisions i in the exercise

.s E2d 441 (quoting. Stnekland a

7,689 Edwardsv State 392 sc 4

_,meﬂ'ectwe assrstance of counsel” gr
(2010) (cmng Qmog v, s;ge, 338
Courts use & two-pronged teet m evaluatmg allegatlons ~of_ meﬂ‘ectrve assrstance of ol

_eounsel Flrst, the apphcant must p

of performanee is whether an attomey prowded represenbauon w1thm the range of competence:"-. L

<Ll

“[C]ounsel 1s sl:rongly presumed to have rendered adequate assxstance and made all

C recelve rehef Cher;rx v, Stag 300- sc 115 118, 386 SE2d 624 625 (1989)

-

Cherry at 117, 386 SE2d at 625

49 456-57 710 SE2d 60 64 (2011)

of reasonable professronal Judgment.” Butler w442, 334, "

690) The appltcant must overcome thrs presumpnon to"“..,.i

:'scrutmy of counsel’s performanee must be hlghly deferennal as 1t 1s all too. temptlng for a o '

S defendant to second-gﬂess counsel’s assrstance aﬁer convrcuo' :or an adverse sentence, and it 1s"_ i
all too easy for 8 "'°““= exanumng counsel’s defense after it has proved unsuecessﬁxl to

cl ;'.conclude that ‘8 Pﬂltlcular act or omxssron of counsel was unreasonable v ggcklgd, 466 U S at S

i .._.._..-_.4-

Srmth u Statg, 386 sc 562,;:-567 689 S. E2d 629 632.'1;'
sc 103 110 5258E2d514 517(2000)) ; '

- prong, attorney performance is measured by 1ts ‘reasonableness undet professnonal norms,"_ o

(citing. Strickland at 688). Seoond, counsel’s deficient

performance must have prejudiced the applicant such that “there is a reasonable probability that,

but for counsel’s unprofessional errors, the result of the proceeding would have been different.”

Cherry at 117-18, 386 S.E.2d at 625 (citing Strickland at 694),

The standards do not establish mechanical rules; the ultimate focus of inquiry must be on

the fundamental fairness of the proceeding whose result is being challenged. Strickland at 696.
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. A court need not. ﬁrst determme whether counsel’s performance was deficient before exammmg

o the prejudlce suffered by the defendant as a result of the alleged deﬁcrenctes, if 1t is easier to

'd1spose of an ineffectiveness clalm on the ground of lack of sufficient prejudtce, that course

E should be followed. Strickland, 466 U.S. at 696-97.

I Fadure to Invesﬂgate Victim W‘mlesses, Cell Plume Records
Applicant alleges Counsel was deﬁcxent for faxlmg to contact the burglary victims pnor
to tnal in order to mqmre as to thelr dlsposmon regardmg the case Apphcant further alleges ,
s . Counsel was meffectwe for fmlmg to. mvesugate and obtam potenttally exculpatory cell phone
. records, whloh could have shown his locauon at the t1me of the crime a.ndlor his text messages i S
' In order to prevall upon a clarm that oounsel did riot adequately mvesttgate a case,

K apphcant must present evrdence of what counsel could have dlseovered or what other defenses

LY

{ applxcant could have requested counsel develop and present had counsel been more prepar\'ed_ “____ _
~ Harris v: §tate, 377 S, C 66; 75-76 659 8. E2d 140 145-46 (2008) (citing Jacksonv State 329

- 8.C. 345, 353-54 495 SE 2d 768 772 (1998)). Furthermore, an appheant must also present
' ._ _ ewdence to show how the d:scoverable mattexs would have multed ina dtﬂ'erent outcome Id

(cmng Davxs v. State 326 S C 283 288, 486 S.E.2d 747, 749 (1997), Skeen v, State, 325 SC

: 210 214, 481 SE2d 129 132 (1997)) Mere speculatton as to how the alleged lack of
preparation prejudiced an applicant is not sufficient to support a grant of relief. Id., 3778.C. at -

75, 659 S.E.2d at 145 (citing Glover v. State, 318 S C 496, 498 458 S.E.2d 538, 540 (1995)).:

Victim Joseph Skxpper testified on behalf of the State at trial. Tr, 59-74 Mr. Skipper
explained Applicant, his neighbor, knew he was a fan of Glock firearms and knew he owned
guns, Tr, 65-66, Mr. Skipper also testified he and his family moved out of the burglarized house

immediately after the crime and never slept in it again. Tr. 67-68.
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At the evxdenuary heanng, victim Amy Sklpper testified her name was on the lease of the ?

.. -harsh, Ms. Slgpper admxtted;she never attempted to call e1ther Counsel or the State,
| Cdunsel testified his undemtandmg in preparing for tnal was that Mr. Sklpper' was angfy -
.about:the burglary Counsel explained he afﬁrmatively decided agamst coxitactiné Mr. -Skippef -
g - -_,.due to the nsk of only further angermg a hostile victim. witness, Counsel dlscussed w1th
. o Apphcant his relatwnslnp with the victim and. believed ma; Mr: Sklpper dxshked Applicant.

3 cnmmal defense attomey, but was mncertam as to whether the State would have: “played ball"

..'_thls case if the vxctlm was aetually favorable to Apphcant.

* . Mr, Sklpper- explamed he wasn’t med at Appheant speclﬁcally, but was generally upset at .
“'-'_whoever was responsnble for the burglary The v1ctun expressed he dxd not know what he wouId' b
. _.have wanted in terms of resolutlon at the tnne of trial. .

The Court ﬁnds 1o deﬁclencx von the part of counsel nor prejudlee thereﬁ'om. Counse] .

articulated clear and vahd strateglc reasomng for not contacting the v1ct1ms—the risk of
inflaming an already hostde victim. ; The information available and known to Counsel prior to
trial supports his reasoning. Because. a valid sh'ategic reason has been provided by Counsel on
the record, this Court finds no ineffectiveness of counsel on this ground, and Applicant’s request
for relief by way of this allegation is DENIED.
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L -'.house burglanzed, but ne1ther Counsel nor the State ever mqmred as.to her desu'ed dlsposmon of' .

- the mvestlgatlon and case. Ms Sklpper expressed her belief: that Apphcant’s pumshment was - e

o .t::,__- Counsel adrmtted he has gotten charges dxsmlssed diie to. fnendly vxctlms in his experlence asa: - EE

In reply testunony, Mr. Skxpper testlﬁed he spoke w1th the sohcxtor and mvestlgators T

w D ﬁ'equently before tnal The prosecution kept Mr. Sklpper aware of ‘what was gomg to happen. L




cany

As for the cell phone records Counsel testified at the ev1dent1ary hearmg he could not h

recall consxdermg whether to seek phone records Melmda Elhson, a membier of PCR counsel s -

.l . staff, testified she attempted to attain such reeords but was mformed they no longer exlsted As L

such, no records were mtroduced at the heanng Consequently, this Court is leﬁ only to o

speculate as to what, 1f anythmg, the records would have shown-—they could have exoulpated_~ y

'. Apphoant by placmg hml somewhere other than, the looatton of the enme or they could have', |

. further moulpated hrm by plaemg th on scene, Mere speculauon is not enoughr See Harns
o 377 S. C at 75 659 S E. 2d at 145 Accordmgly, thrs Court ﬁnds no meﬁ'eettveness on the part of.: ::.

ERne counsel and Apphcant’s request for rehef by way of thrs al]egatron 1s also DENIED

o 2 Fadure to Ob]ect t Victrm Impact Testrmony '. ,‘

Appltcant alleges Counsel was meﬁ‘eotrve for fallmg to adequately objeet to madmrssrhle. o

| o Victim unp_act testrmony at tnal There is no per se rule regardmg the_treatmer{t of victrm-lmpact..':-"-{

a evrdenoe dunng the guilt phase ofa non-caprtal tnal rather, the decision’ to adm‘it or excludef. : L
such eVIdence is gurded by ‘the standard 1..sues of relevanee md even if relevant, whether 1ts :-. .,

. prob!mve value is outwelghed hy the nsk of undue preJudrce See Rules 401-403 SCRE o

. As prevrously noted, Mr Skrpper tesnﬁed at tnal that he and h13 famrly moved out of the:j .

. burglanzed house 1mmed1ately aﬁer the crime and never slept in it agmn Tr 67-68. Counsel' S

1mmed1ately objected on the basrs that the testlmony was not relevant and was overruled by the
trial court. Tr. 67,11, 15-18, Because the record shows that Counsel timely objected on the
appropriate ground, the allegation is without any factual support. Accordingly, this Court finds
no ineffectiveness on the part of counsel and Applicant’s request for relief by way of this

allegatio)n is DENIED.
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| IIL CONCLUSION |
Based on all the foregom , this Court finds and concludes that Apphcant has not'

) established any constrtuuonal v1olat10ns or depnvatlons that would require this Court to grant hns. ; : :' '

pphcauon. Therefore this appllcauon for post-conviction relief must be denied and dlsmxssed‘_ B
with prejudice, | .
Tlns Court notlﬁee the Appllcant that he must ﬁle and serve a notice of appeal wnhm

N tlurty (30) days from the me1pt by counsel of written. nouee of enn'y of Judgment to secure the:.. :

,,"appropnate appellate revnew See Rule 203, SCACR. Pursuant to Austm v. State, 305 S C 453- o

. F o
Lo (1991), an Appheant has a nght to an appellate counsel’s asslstance m seekmg revnew of the...- :

e : denial of PCR. Rule 71. l(g), SC CP provxdes that lf the Appllcant Mshes 1o seek appellate o
i rev1ew, PCR counsel must serve and ﬁ]e a Notlce of Appeal on the Apphcant’s behalf,. Your""_ :

| _','- '_ attentlon 1s du-ected to South Carohna Appellate Court Rule 243 for appropnate procedures for_ \,\_

;pm.l.‘._ B - . o . e

: IT IS THEREFORE ORDERED

-

TN

1. - That the Appbeatlon‘ for Post-Conv1ct10n Rehef must be demed and
- dlsmlssed with prejudlee, and . :

2. - The Apphcant must e remanded to the custody of the South Carolina - -
o Department of Corrections.

2018.

ANDIT IS SO ORDERED this _Z S day of

TLLIAM H. SEALS, JR,
Presiding Judge
Fifteenth Judicial Circuit

A%—. s South Carolina
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STATE OF SOUTH CAROLINA

o : ) IN THE COURT OF COMMON PLEAS. -
"COUNTY OF HORRY ) ' :
 Zachary Bullock, 357427, ) S CASENO.
O] Plaintiff'. = - ) L 2016-CP-26-2627
V. <) MOTION ANDORDER INFORMATION
e T ) " FORM AND COVER SHEET
"~ State Of South Carolina ) ' '
‘ IZ Defendant )
: Plamuﬁ's Attorney: ' Defendant’s Attomey '
{ Lacey M. Thompson Esquxre, BarNo 101285 Johnny E. James Jr, BarNo 101260
Address: .© . { Address: - '
".. |.516.25th Avenue, North Myrtle Beach, SC 29577 | Post Office Box 11549 Columbla SC 29211 1549
. | phone; (843) 444-6122 fax: - .| phorie (803) 734-3737 fax: (803) 734-41 13 [
- e-maxl lthompson@grandstrandlaw com other e-mall j_lames@scag gov other' '

Ny L—_] MO’I'ION HEARING REQUESTED (attacb wrltten motlon and complete SECTIONS I and IH)
| [.] FORM MOTION, NO HEARING REQUESTED: (complete SECTIONS 1 and- l]I)

. _&PROPOSED ORDER/CONSENT ‘ORDER (complete SECTIONS II and Il])
I Vo -SECTIONI: Hearmg Informatlon e :
J Nature of Motmn

«. . |'Estiited Time Neoded: _ Court Reporier Needéd; [] YES / r_‘]No

bee SECTION II: Mation/Order 'l‘ype
AU Dwmlnononmched ; _..-.._.______‘ ‘_~__ _ -_—_:_—.'-. A e e - _ -
& FomMotion/Order™ - . .. - . o0 o R o
... Thereby movxefor,rel' r actjdh by the court ge-pe forthmthe attached proposed order g
% Mﬁﬂoﬁ =S
_ dant g ~®"Sti:.’sub@tteg
. RN Lt .,-; g I . . fr e . ' - QP‘»J m _< .
2| ] PAID ~ AMOQ v ’ ; L S A~
B EXEMPT: .[] Rule to Show Cause in Chxld or Spousal Support SRR -48;'_”_' 2 8- '
(check reason) [] Domestic Abuse a or Abuse and Neglect - . : . D P =
. -[]Indigent Status * [] State Agency'v. Indxgent Party =~ =~ &~ - <
[] Sexually Violent Predator Act % Post-Conviction Relief xS
{_] Motion for Stay in Bankruptcy

[} Motion for Publication  [_] Motion for Execution (Rule 69, SCRCP)
] Proposed order submitted at request of the court; or,
reduced to writing from motion made in open court per judge's instructions

Name of Court Reporter:
[J Other:
JUDGE'S SECTION
-] Motion Fee to be paid upon filing of the attached
order. JUDGE
[] other:
CODE: Date:
CLERK'S VERIFICATION :
Date Filed:
Collected by:
MOTION FEE COLLECTED:

SCCA/233 (11-03)




STATE

2 OF SOUTH CAROLINA

COUNTY OF HORRY
IN THE COURT OF COMMON PLEAS

ZACHARY BULLOCK, #357427,
‘ Applicant,
V.
STATE OF SOUTH CAROLINA,
Respondent.
CERTIFICATE OF SERVICE

' The undersigned hereby certifie

Lace
M;

This 15" day of March, 2018.

s that a true copy of the Order of Dismissal has been served

upon the applicant by mailing one (1) copy in the United States mail, postage prepaid, addressed to:

y M. Thompson, Esquire
-516 29th Ave. N.
yrtle Beach, SC 29577

gl a_

MALLORY M IS
LEGAL ASSISTANT FOR RESPONDENT

SWORN to before me this 15" day of March, 2018.
—_—
tary Public for South olina.

My Commission Expires:
’ 07/

202y

! 2016-CP-26-2627
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