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APPELLANT'S STATEMENT OF ISSUES ON APPEAL

Did the trial judge err in sentencing appellant to life imprisonment without the possibility
of parole because such a sentence was excessive and disproportionate in violation of the Eighth
Amendment to the United States Constitution and Article I, section 15 of the South Carolina
- Constitution in light of appellant's intellectual functioning as revealed through
neuropsychological data, his level of culpability, and the statistical data illuminating the life
expectancy of individuals in the Department of Corrections?

RESPONDENT'S COUNTERSTATEMENT OF ISSUES ON APPEAL

The plea judge properly sentenced appellant to life imprisonment without the possibility
of parole after appellant voluntarily chose to plead guilty to remove the possibility of the death
penalty, and the judge exercised his discretion after consideration of all information provided at
the plea hearing to decide the appropriate sentence for appellant within the statutory range for

murder., ' '



STATEMENT OF THE CASE

On February 10‘, 2017, appellant pled guilty to murder, conspiracy, and possession of a
weapon during the commission of a violent crime. (R.p.25, lines 3-12; pp.98-104). Bill
McGuire and John DeJong represented appellant. (R.p. 1‘). Solicitor Walt Wilkins and Betty
: Stfom represented the State. (R.p.1). The State served appellant with a notice of intent to seek

the death penalty. (R;p.8, lines 20-24; p.i8, lines 2-7). However, through negotiations with
| counsel, it was agreed appellant Would plead guilty as indicted and leave sentencing in the trial
court's discretion. (R.'p;18, lines 8-23). |

o The Honorable Eugene C. Griffith sgntenc_:ed appellant to life imprisonment for murder,
and ;concurrent terms of five years each for conspiracsf and the weapc;ns charge. (R.p.46; line 25-
pv..47,-line 9. | |

This appeal follows.



ARGUMENT

The plea judge properly sentenced appellant to life irriprisonment
without the possibility of parole after appellant voluntarily chose to
plead guilty to remove the possibility of the death penalty, and the
judge exercised his discretion in sentencing after consideration of
all information provided at the plea hearing to decide the
appropriate sentence for appellant within the statutory range for
murder. '

Appellant's sentence of life without the possibility of parole is not excessive and .
disproportionate and does not violate the Eighth Amendment because it was properly determined
after the plea judge considered all the relevant information presented to him at the ‘plea hearing.

- The judge was within his discretion to sentence appéllant to life after both defense counsel and '
appellant conceded they understood the only‘agre‘ement between the parties was to remove the
possibility of a death 'sent.ence, and appellant voluntarily chose to plead guilty to avoid the risk of
trial.

The record reveals the plea judge took into account all the information available to him,
including a sentencing memorandum prepared by the defense which included results of testing
which appellant argues demonstrétcs a diminished level of culpability. This is so even though
the results of the neuropsychological tésting have never been litigated and no court has ever
made a finding of intellectual disability, a point acknowledged by defense counsel during the
plea hearing.

Accordingly, appellant's sentence of life without parole'is not disproportionate under the
Eightthmendment, the plea judge did not err in making his determinaﬁori, and the sentence

should be affirmed.

Guilty Plea Hearing-

Appellant pled guilty to the indicted charges of murder, possession of a weapon during



the commission of a violent crime, and conspiracy on February 10, 2017, before the Honorable
Fugene C. Grifﬁth. (R.p.l; p.25, lines 3-12; pp.98-104). Judge Griffith ekplained the rights
appellant was giving up by pleading guilty, asked appellant repeatedly if.he understood, and
appellant indicated he did. (R.p.5, line 23-p.7, line 19). The judge also noted appellant had two
"very competent attorneys" advising him and discussing possibvle defenses and evidence with
him, and asked appellant again if he was waiving his right to a trial "freely and voluntarily," to
~ which appellant reéponded, "Yes, sir." (R.p.7», line 20-p.8, liné 13).

The State; told the plea judge briefly the facts of the casé. Crystal Williams (Williams)

~ called 911 at about 3:45 a.m. on J anuary 26, 2014, claiming sbmeone shot her husband, Sﬁane,
the_vic‘fim. (R.p.9, lines 12-18). The couple's ten-year-old son was also in_the home in Pickens
County, heard gun_éhots, ran out of his bedroom, and saw his father lsling on the floor. (R.p.9,
lines .19—21). ‘The i»n\'/esti.gation subsequently revealed Williams planned the murder with

_ apbellant, commu_nicatiné u‘sing‘a meSsaging ap_p.] (R.p.9, line 22-p.10v,‘line»13).

Williams ga;/e a statement and Avadmittgd to the pian, and told. invevstigators- she an(i
appellant agreed to split the proceeds from an insuranpe policy. (R.p.lo; lines 18-25). The two ;
.co-defendants were classmates in junior high and reconnected two to three years before the
murder. (R.p.10, lines 14-17). Williams stated appellant sent her pictures of guns, including the
one he would use to shoot her husband. (R.p.11, lines 1‘-4)'. On ‘the night of the murder,
Williams's son and husband each went to bed after watching televisiqn while she messaged
appellént to come over. (R.p.11, lines 5-17). Appellant arrived wearing-all black and gloves,
and Williams lbet him inside the homg. (R.p.11, lines 18-210). When Williams told appgllant her

~ son was in the house and she was scared, Williams told investigators appellant responded, "God

' The co-defendants used the "Kik" app which allows users to register without providing a phone
number and to delete communications after viewing, preserving anonymity. (R.p.10, lines 2-6).
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‘ damn, come on man. Let's go." (R.p.11, lines 20-25). Williams stated appellant told her to’
wake the victim up and she did, telling him the wood burning stove needed more firewood, and
he left the bedroom and Williams heard gunshots, her husband yell ’;no,;' and Williams heard one
more shot. (R.p.11, line 25-p.12, line 7) |
Investigators‘obtained a search warrant for appellant's home and found a gun hidden
under a mattress? and a box of ammunition l'atér determined to be consistent with that used in the ‘
‘shooting. (.R.p‘.l2, lines 11-21). Aﬁer being ad\./ised of vhis righté, appellant also gave a
statement to investigators in which he admitted he was invol?éd in.the murder. (R.p.12, line 22-
b.1-3, line 5). Appellant stated he and Williams started pianning the crime in October 2013,
agreeihg.they would split the money from 'th¢ iﬁsurance pOliC}".‘ (R.p.13, iines 6-16). On the
m‘érning of the murder, Williams messaged appellant, "Let's gb ahead and do it, hurry hp anci '
let's go." (R.p.13, lines 21-24). Consistent with Williamé’s statement, gppellaht told
! investigators the two arranged for Williams to let Him in'her house, she would wake her husband
“up and Send him out, and appellant would shoof him. (R.p.13, line 25-p.14, liné 9). ‘Appellant
admitted "he e'n_lptied the gun'as he was walking toward the doof of [Williamé's] house.™
(R.p.14, lines 9-11). " |
At frial, the State was preﬁared to present evidence of appellant's wriften statement, as
well as that of Williams. Further, iﬁvestigators had evidence appellaht contacted a friend
| multiple times over Facebook ébout purchasing a gun‘and silencer, and could connect physical
evidence found at apfae;llant"s home to the shooting. '(pr.12, lines 11-21; p.14, iine 16-p.15, line
21). In additi}on, the State would present the autopsy report which reveéléd appellant shot the
victim three times. (R.p.15, line 22-p.16, line'7). Other evidence that would have been |

presented included the rnés_sages recovered from the "Kik" app which detailed the plan between -



appellant and Williams. (R.p.10, lines 6-8).
Following the State's recitation, the plea judge asked appellant if the facts were accurate
~and appellant replied, "Yes, sir." (R.p.17, line 21-p.18, line 1). |
The pleajudge élso made sure appellant understood the sentencing possibilities. The -
case was originally noticed as a death penalty potential trial. (R.p.8, lines 20-24; p.18, lines 2-7). |
However, through negotiatiéns, it was agreed appellant would plead guilty and leave sentencing‘
in the judge's discretion—with the understandiﬂg the sgntencé could be anywhere in the statﬁtory
range of thirty years to life. (R.p.18, lines 8-18). Defense counsel acknowledged it was "a
straight up plea" and there were no negotiations "other than taking the death penalty off the
- table." (R.p.18, lines 19-23). Appellant agreed he did not receive the promise of any particular
se‘ntence: | |
. THE COURT: [Appellant], the same question to you. Were you
promised anything else other than not facing a jury and a potentlal
death penalty to get you to plead guilty?

[APPELLANT]: No, sir.

THE COURT: Have you been threatened o.r coerced by ahyone to
get.you to plead guilty?

[APPELLANT]: No, sir.
(R.p.18, line 24-p.19, line 7). The judge then noted for ‘appellan't the consequences of the guilty
plea, before asking appellant:
THE COURT: Are you pleading guilty to these three offenses —
~ murder, possession of a weapon during the commission of a
violent crime, and conspiracy — today freely and voluntarily?

[APPELLANT]: Yes, sir.

THE COURT: Are you pleading guilty on those three offenses
because you are in fact guilty of committing them?



[APPELLANT]: Yes, sir.
(R.p.19, line 8-p.20, line 18; p.25, lines 3-12). The judge found the plea was freeiy, intelligently,
and knowingly entered. (R.p.26, line 17-p.27, line 11). | |
Prior to sentencing, the victim's father spoke briefly about thé impact losing his son had
on his family; telling the plea judge his son was taken by "a selﬁéh act of greed" and -his loss left

"~ a void "that will never be filled." (R.pp.28, line 12-p.29, line 2). |

Néxt, several people spoke on appellant's behalf, in an ‘effqrt to give the judge a better
understanding of appéllant's social history and pers'onality. Defense counsel first noted he had a
sentencing memorandum to make ei_n exhibit whichuclzontained the bnsis for appellant's argument
for the minimum statutory sentence of thirty years. (R.p.29, lines 8-11; p.42, lines 4-16).

’ Counsei tnen told the plea judge everyone they intérviewe(i had"only good things:tq\say about
appellant, he was well-like(i and trusted, an(i the murder was out of charaétei for him. (R.p.29,
line 24-p.30, line 13), Counsel read a bricf statement ffom appellant's mother, then stated those
who were there to speak in miiigation would piesent a pioﬁle of a man who scored low on
neuropsychological testing, wanted to be liked and could beA eaisily m‘isled, and his co—defendani
lied to and took advantage of him. (R.p.30, line 14-p.32, line 16).

Appel_lant;s broiher spoke ﬁrsAt,‘ stating the person‘vx‘lh(.) committed murdei was not the
individual he grew up with. '(R.p.‘33., lines 3-10). Kermit Johnson (Kermit) aidmitted appellant
made "some not-so-great choices" in life, but stated appellant was always willing "to help those
aroundihim” and had a ;'knack for ﬁxing things,"’ especially vehicles. (R.p.33, line 11-p.35, line
4). Appellant did not do well in school and his brother thought he dropped out in the tenth g_rade,
and Kermit tried to encourég’é him to return by taking him to college with him occaéionally;

(R.p.35, lines 5-18).



Appellant's sister-in-law told the plea judge she had always known appellant to be "a
kind, caring, hard-working, and fun guy." (R.p.38, lines 5-12). Hope J ohneon (Hope) believed
"things went downhill" for appellant after he was shot. in the leg and it became overwhelming" for
him to keep up with his affairs, and he was not able to y\'/ork as much. (R.p.39, line 1 l—p.40,‘line 4

12). |

A former employer told the plea judge appellant was always a good employee, there
wllen he needed him,‘and dependable. (R.p.40, line 20-pl.4l, line 13). Appellant's ex-girlfriend
and mother of his eight-year-old son also spoke. (R.p.36,‘ lines 20-23; p.37, lines 6-10). Ashley
Ramey (Ramey) stated appellant was a "truly great person” who made a mistake, and she asked
the judge to "have some mercy" and give appellant "a sentence of somet_hing other than life."
A(R.p.37, line 21-p.38, linel). |

Finally, appellant spoke. He expressed remorse for_ the murder, and apologized to the
victim's family. (R.p.43, lines 5’-8)5 " |

Defense counsel ernphas1zed again "everybody is at a complete loss as to how somebody
could convince this man to do this." (R.p. 41 lines 19-21). Counsel told the plea judge the
school records and neuropsychological .testing, along with the statements about appellant's
character, made by those who knew him, previded a starting innl to better understand "how he
eonld:be duped, be gullible." (R.p.41, line 2l-p.42, line 3). Connsel asked for the minimum,
sentence and asserted, upon consultation with appellate attorneys at South Carolina Commission
of Indigent Defense, he had a duty and obligation to object to any sentence exceeding the

minimum "based on a very strong [intellectual disability] claim,’ [appellant's] level of

2 Respondent notes there has never been a finding that appellant is intellectually disabled as no
such clalm has ever been litigated.



culpabilify, the neuropsychological data, and-statbistics from the Department of Corrections"
regarding life expectancy of inmates: (R.p.42, line 4-p.43, line 2).

" Defense counsel relied on information confained in the seﬁtencing mve;morar_ldum to make
his objection. It appears from school'records_attached to the memoraﬂdum appeilant répeated
first and third grades, and left school in the tenth grade. (R.i)p.69—74). Neuropsychological :
_testing completed by Tora Brawley, Ph.D., iﬁdicéted éppellant self-reported he was an average
student who was in‘regular classes, ﬁot special education or self-contained clasées. (R.Ap.5_4;
pp.87-89). Appellant received a full scale IQ score of 75 on th'e Wechsler Adult Intelligence
 Scale-IV (WAIS-IV) test, preliminarily placing him in fhe borderline range of intellectual
functioning. (R.p.54; pp.88e89). Further, some of appellant's .reported cognitive issues bégan in
2012 after he was shot in the leg and fell from his truck, well after the developmental ége of
~ eighteen.’ (R.p.89). The memorandum also containéd statistics obtained from the South -
Carolj_né Departrr{ent of Corrections (;SCD.C), énd iﬁdicated the avefage age bf deat.h- by nétﬁral
causes of male inmaites in correctional institutioﬁs. (R.p.SS; pp..93-97).' In additidn, the
document contained a social .hist.ory obtainea through interviews conducted by the defense which -

defense counsel maintained iessene‘d appellant's level of culpabil’ity.4 (R.pp.56-62).

T
:

3 South Carolina law defines an intellectual disability as "significantly sub-averagé general
intellectual functioning existing concurrently with deficits in adaptive behavior and manifested
during the developmental period,” which is before the age of eighteen. S.C. Code Ann. § 44-20-
30.

* Respondent notes the majority of the social history is hearsay and affidavits of those
interviewed were not attached to the memorandum or otherwise presented to the plea judge, nor -
did all of them speak at sentencing. However, as discussed below, the judge noted he considered -
the document prior to determining appellant's sentence. (R.p.46, lines 11-17); see also State v.
Gulledge, 326 S.C. 220, 220, 487 S.E.2d 590, 594 (1997) (citing United States v. Silverman, 976
F.2d 1502, 1509 (6th Cir. 1992)) (explaining the admissibility of evidence at sentencing is
limited by constitutional provisions which require the evidence be relevant and reliable, but
hearsay evidence which is inadmissible at trial may be considered at sentencing).
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“The State noted for the plea judge the plea negotiations with appellant and defense |
;ounsel were not the result of the evideﬁce contained in the sentencihg m‘emorandum. (R.p.43,
lines 12-195. The State maintained it was not _cénceding to-any assessment that indicated
appellant was ﬂintellectually disabled. (R.p.43, line 20-p.44, line 6). Defense counsel agreed,
stafing the memorandum "provided sort of the underpinning of an [intellectuél disability] claim,"
but because the parties reached a plea agreement, the issue had not beén fully litigated. (R.p.44,
lines 7-16). | |

The State briefly gave appellant's crirhinal history, which included p.leas to assault and
béttery of a high and aggravated nature and two counts of assault and battery, and reiterated its
request for a life sentence. (R.p.17, lines 15-19; p.44, line 23-p.45, line 7). The State asked the
plea judge to consider several factors when determining appellant's sentence, including: (1)
evidence of appellant's malice, such as his continuous attempts over two months to éoﬁtact a
-friend ébout bl‘lyin.g”a‘ gun; (2) éppellant wasair'lstrt.lrhental m carryihg out the rhurder as the
person who shot the victim; (3) arr_lbushing' the victim as he came out of .his bedroom; (4) killing
‘the victim in order to get money from the life insurance policy; (5) appellant's co—&efendant
prev‘iously pled guilty and was sentenced to life without pafole; and, (6) appellant had multiple
opportuﬁities to walk away from the plan and failed to do so. (R.f).l6, line 8-p.17, line 14; p.45,
lines 8-24). |

The plea judge accepted appellant's guilty pleas. (R.p.46, line 11). Then, contrary to -
appellant's asSerﬁon that the judge sentenced appellant without any explanation, the judge made

clear he relied on everything. before him to éxercise his discretion in determining appellant's |
sentence. Prior to‘ sentencing, the judge stated, "[c]onsidering everythihg that has been presented

to me," which included the opportunity to review "the sentencing memorandum with all

10



attachments" and statements made during the heéring. (R.p.46, lines 12-20). The jlidge then
sentenced appeilant to life imprisonment for murder, and .con,currént terms of five years each for
the weapons charge and conspiracy. (R.p..46,’ line 25-p.47, line 9).
| Analysis
Standard of Review
 tis Well settled that an appellate coﬁrt has né jurisdiction to disturb, because of alleged
excessiveness, a sentence within the statutory limifs .unless the statute itself violates the
prohibition g{gainst'cruel and -uﬁusual punishment or the sentence is thq result of prejudice or
partiality. Wood v. State, 257 S.C. 179, 182, 184 S.E.2d 702, 703 (1971). A‘trial court has broad
discretion in'sentencing within statutory limits. Brooks v. State, 325 S.C. 269? 271,481 S.E.2d
712,713 (1997). A sentence is not excessive if it is witﬁin the statutory limits aﬁd there are no
| facts supporting an allegation of prejudice. Garretz: v. State, 320 S.C. 353, 356, 465 S.E.2d 349,
350 (1995).j o
The éZea Judge Did Not Abuse His Dz's?retion in Senfencing Appellant -
THe_ plea judge was well withinAhis discretion fo sentence ébpellant to 1ife after he freely,
| vo!untarily, and iriteili g'entlsl chose to plead guilty to avoid the déath penalty. The sentence
appellant Areceive’d was within the statutory range for murder and propevrly determined after the
jnge considéred all the relevant information presentéd to him at the plea heafing.
"A persdn who is convicted of or pleéds guilty to murder must be punished by death, or a
mandatdry minimum term of imprisoﬁment for thirty years to.life"f S.C. Code Ann. § 16-3- l
- 20(A). If sentenced to life, it means without the possibility of _parole; Id. The severity of a-
sentence designated for a particular offense remains a matter of legislative prerogative. State v.

Burdette, 335 S.C. 34,41, 515 S.E.2d 525, 529 (1999). When exercising discretion to. de“[ermine.
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* a sentence within a given designated statutory range, a judge must be permitted to consider any
and all information that fcasonably might bear on the propér sentence for a particular defendant.
State v.‘-Hicks, 377S.C. 322, 325,659 S.E.2d 499, 500 (Ct. App. 2008) (citing Wasman v. United
States, 468 U.S. 559 :(1_984)); see also State v. Ffanklin, 267,8;(‘3. 240, 246, 226 S.E.2d 896, 898
(1 976) (holding,‘in exercising his discretién, a semencing judge "may appropriately conduct an

~ inquiry broad ‘in scope, largely unlimited eithem as to the kind of information he may considér or
the source from which it may come") (citatibns omitted).

" The plea judge did not abuse his divscr'etion when the record reveals he considered all the
information before him, including the sentencing memorandum prepared by defense counsel and
statements made at thé hearing. The memorandﬁm contained hearsay Ifrom interviews conducted
‘ by the defense team, results of neuropSychblogical testing, and statistics from SCDC, all of

* which appellant argued at the plea hearing, and continues to argue on Vappeal, demonstrates a
diminished level of culpability. (R.p.29; p.42). Defense counsel made clear his argument for the
mimmum statutory sentence rested on the bésis provided in the memorandum and counsei
believed mat informationA,»along with the people who spoke on appellant's behalf, provided a
stérting péint for the judg¢ to better understand "how [appellant] could be duped, be gulliBle."

" (R.pp.41-43). There is n‘o indication in the record the judge ignored the information.or did not
give it any weight. Prior to sentencing, the plea judge noted for the record he considered
everything that had been'presenfed to him, indicating he took into _acco>unt the very informat%on
appellant wished him to examine. (R.p.46); see also Hicks, 377 S.C. at 325, 659 S.E.2d at 500
(noting a sentencing judge's discretion includes consideration of any and all information that
reasonably might bear on thelpr‘oper statutory sentence of a particular defendant).

However, the judge also weighed and considered information from the State. The judge

12



lis_tened‘ to the statement from the victim's father, as well as the facts of the case as presented by
the solicitor. The State argued a life sentence was appropriate given the facts of the case;
including evidence of malice such as appellant's coﬁtinuous attempts to purchase a gun, lying in
- wait and ambqshing the victirﬁ as he walked ouf to get ﬁrewvood, and commifting murder to get
money from an insurance policy, and that appellant's co-defendanﬁ pled guilty and was seﬁtenbed
to life. (R.pp.16-17,; p.455. While appellaht hoped his guilty plea to murder énd two other
chérges would result ihia minifnurn sentence of thirty years' fmpr-iéohment, the only agreemeﬁt
between the pvarties' was to remove the possibility of a death sentence, and both defense counsel
and appelvlanlt tc?l‘d the_ judge during the. hearing they understqod the negotiatioﬁs.‘ (R.pp.18-19); .
see also Daltor; v. St_dte, 376 S.C. 130, 137-38, 654 S.E.2d 870, 874 (Ct. App. 2007) (finding |
admiésion‘s made .during a guilty plea shbtﬂd be considerea conclusiv._‘e. unléss a defendén“c
presents valid réasbns why he should be allowed to depart from the ~trut}; of his stafemen£s)
- (citing Crawford v. United States, 519 F.2d 347 (4th Cir. 19755, ov_erru‘ledtlon o-ihér gr’ounds by
United States v. Whitley, 759 F.2d 327 (4th Cir. 1985)). Appellant cannot.now cqyﬁplain about
" his sentence when he voluntarily chose to plead guilty to avoid the risk of going to tri'al and
ag__reed.s'entencin'g Was in the plea judge's discretion. (R.pp.5-8; pp.18-20; pp.25-27); see also
State v Ray, 310 S.C. 431, 437, 427 S.E.2d 171, 174 (1993) (holding a defendant's knowing and
véluntary waiver of rights must be established by é complete record, and may be accomplished °
| by the colloquy between the plea judge and the defendant, the jﬁdge and defense counsel, or
both). | | |

Accordingly, thé record demonstrates the judgé did not abuse his discretion in sentencing
appellant fo a te;’m within the st_afutorily permitted rangé for murder and this Court should afﬁrmv

his determination.
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Appellant’s Seﬁtence Not Excessive, Cruel and Unusual, or Disproportionate

The sentence appellant received for the murder-for-hire conspiracy that left the father of a
young son dead did not violate the Eighth Amendment. It was not excessive, cruel and unusual,
or disproportionate to the crime appellant committed. Appellant”s argument on appeal attemprs
~_to expand guilty plea jurisprudence in our jurlsdiction. The Eighth Xmendment prchibits cruel
- and unusual punishrnent. U.S. Const. anqend..Vlll. However, the Eighth Amendment only
-forbids extreme sentences that are grossly disproperti'onate to the crime. Harmelin v. Michigan,
501 U.S. 957, 1001 (1991). What constitutes cruel and unusual 'punishment is an evolving
standard and involves looking at hcw society presenlly views a particular punishment. State v.
W‘ilson., 306 S.C. 498, 509-10,413 S.E.2d 19, 26 (1992). The clearest and most reliable
expressiion of a society's contemporary values is derived from laws enacted by this country's
leg1slatures State v. Pittman, 373 S. C 527, 563 647 S.E.2d 144 162'(2007). To establish
evolv1ng standards of decency preclude a part1cular pumshment the appellant bears the heavy
' burden of showmg our culture and laws have emphatlcally and V1rtually un1versally rejected a
part1cular sentencing practrce Id at 565 647 S.E.2d at 164 "Tt is not the burden of the state to
establish a natlonal consensus approving what their cmzens have voted to do; rather, it is the
heauy burden of the defendant to establish a national consensus ,.against it." State v. Williams,
380 S.C. 336, 347, 669 S.E.2d 640, 646 (Ct. App. 2008).-

As discussed, both defense counsel and appellant acknowledged at the plea hearing the
only agreement during negotiations was to remove the possibility of a death sentence. (R.pp.18-
19). Sentencing was to be in ‘rhe plea judge's diScretion. Appellant cannot on appeal assert a
lower level of responsibillty for the murder based dn a clalm of diminished intellectual

functioning that has never been challenged and where no court has ever made a finding of
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intellectual disability. As correctly pointed out during the plea Iieaiing and conceded by counsel,
any iss;ue of intellectual disability was never- fully litigated because appellant chose to plead
guilty. (R_.pp.43-44).‘ Appellant continually maintains in his brief he is intellectuélly disabled,
the néture‘ of his disability makes him less culpable than others corivicted of the same offense,
and an imposition of a life séhtence is cruel, unusuai, and excessive. Again, there_ hés never been
a finding by any court that aippeilant is intellectuall)-f disabled. See SC Code Ann. § 44-20-30

- (defining intellectual disability ais "signiﬁcantisl sub-a»v‘erage» generai intellectual functioning
- existing concurrently with deficits in adaptive Behavior and irrianife‘sted during the developmental
period"); 'see. also Atkins-v. Virgiﬁia, 536 U.S'..304, 317-18 (2002) (caiutionirig "[n]ot all people
‘who élaim to be mentally retarded will be so iinpaired as to fall i)vithin the range oi ineriially
rétarded offcnders abou‘i ‘whom there is a national consensus,'-" and relying on a clinical definition
of intellgctual disébility that requiréd sub-aveiagé intellectual functioning and significant
limita_ﬁons in adaptive skilis such as .comrnunication., self—care',. and,s'eif-ciirectibri that manifestedv
before age eighteen, tiie devélopmental age). Further, while those with intelléciliai disabilities .
vare categorically excluded ffo'm ei<ecufioi1, Which was -not at iséue here as ~app¢llaint chose to
plead gliilty-, the Atkins Court cautioned r:n.ental "deficiencies d(i not warrant ari exemption from
cririiinal sénctions," but ';d'o diminish their peisoiial culpability” ias it related to the most extreme
sanction avaiiable to.a state—i.e. the death penalty. See Atkins, 536‘U.S.. at.318-20. By .
appellant's Iow‘n admission of guilt at his pleé hearing, his level of culpability was the same as his
co—defendént; not less. Moreover, as previouély demoristrated, the pléa judge considered the
results of neuropsychological testing as.part of his overall inquiry at the hearing and the sentence
was a proper exercise of his discretion. |

Likewise, appellémt is not entitled to an individualized seritencing hearing despite' his
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discussion of cases holding mandatory life witﬁout parole sentences for juveniles violated the
Eighth Amendment. First, those cases involved a categorical challenée to a sentence and the
analys‘is'does not apply here. Second, there is no requirement for individualized sentencing in a
.. guilty plea hearing for an adult offender oqtside a capital context. Appella‘nt present_f;d
mitigation evidence at the discretion of the plea judge who coﬁéidered it prior to sentencing, but
it was not required. See Franklin, 267 S.C. at 246, 226 S.E.2d at 898 (holding, in exercising
discretion in sentencing, a judge may conduct a broad inquiry, la"rgely’unlimited, as to the kind of
information &bnsidered or the source from which it may come). The United States Supreme
Court has expressly rejvec_:»ted the concept of "required niifigation" in any confext other than its
’ déath penalty jurisprudence, and has only recenﬂy expanded that to include proceédings |
involving juveniles facing life without ‘parole sentences for homicide. See Harmelin, 501- U.S. at
99.5‘—96 (holding a claim that it is cruél.an.d_ uﬁusual to impose a severe, mandatory sentencé‘
. withoﬁt consideration of mitigating factors has éome'éupport in the "indi\;idualized capital-
.sentenci‘ng doctrine" of the Court's death penalty jurisprudence, but thé doctrine may not be
ektended outside the capitai context because of the qualitative differences between déafh and all
other penéltiés); see also Miller v. Alabama, 567 U.S. 460, 479‘-80.("2012)- (holding the Eighth
Amendment prohibits sentencing. juvenile homicide offenders to mandatory life without parolé
without ﬁrst considering the hallmark features of youth). Similarly, our Supréme Court has only
codified the requirement for indiVidualized sentencing in the capital trial context. See generally
S.C. Code Ann. §§ 16-3-20(B)-(C) (proviaing for the sentencing prpcéeding in a death penalty
eligible trial or plea). Our courts also provide for such sentencing proceedings for juveniles. See
Aiken v, Byars, 410 S.C. 534, 545, 765 S.E.2d 572, 578 (2014) (explaining juvenile homicide

offenders could still receive life without parole sentences, but only after "an individualized
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hearing where the mitigating hallmark features of youth are fully explored")(. However, because
appéllant was an adult offender not subjéct to the death penalty, he was not entitled to an
individualized sentencing hearing.” The plea judge followed the proper procedure and used his
discretion to allow family rhemb.e:rs; friends, and former employers to speak on appellant's behalf
prior to sentencing. N

Accor'dingly_, t\h>e sentence was not disproportionate to the crime corﬁrﬁitted, fit the |
offender given the infofmation ayailable and reviewed by the plea judge, and should be éfﬁrmed
by this Court.

Relief Sought Is Not Proper'

Finally, the relief sought is not proper under our case law. In an action at law on appeal,
fhe jurisdiction of thé appeilate court exteﬁds merely’ to the corre-ction of errors. of law. Way v.
~ State, 410 S.C. 377,382,764 S.E.2d 701, 704 (2014) (citing Carson v. CSX Tfansp., Iﬁc., 400
' S.C. 221, 734 S.E.2d 148 (2012)). "In the ¢ase of an illegal'sénte’nce, the well seftléa practice in
this J urisdiction is to affirm the conviction but set aside the sentence aﬁdrremand the cése to the
trial court for the purposé of're’:sentencingl the defendant." State v. P?rry, 245 S.C. 40, 42, 138
- S.E.2d 643, 645 (1964) ’(citatioﬁ omitted). | | |

Appellant asks the Court to vacate his sentence and impos}é the "mandatory rﬁiﬁimum
sentence of‘thirty years' imprisdnment." While respondent maintains the senteﬁce appellant |
received was proper and should be affirmed, even if this Court were t(; find the pleajudg_e abused |

his discretion, at most, our case law would only allow the Court to vacate the sentence‘and

5 In addition, neither Miller nor Aiken foreclosed a court's ability to impose a life without parole
sentence on a juvenile. Miller, 567 U.S. at 479-80; Aiken, 410 S.C. at 545, 765 S.E.2d at 577-78.
Neither opinion supports the argument the plea judge in appellant's case was prohibited from
sentencing him to life imprisonment, as neither opinion references the applicability of life
without parole for an adult offender who voluntarily chose to plead guilty to avoid the risk of .
going to trial.
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remand for resentencing.

In summary, the record demonstrates the plea judge did not abuse his discretion when he
sentenced appellant to life for murder following the consideration of all the relevant information
presented to him at the plea hearing, the sént_ence was not disproportionate to the crime
committed and fit the offenaer given the information available, and the sentence should be

affirmed by this Court.
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CONCLUSION

For all of the foregoing reasons, it is respectfully submitted this Court should affirm the
plea judge's sentence imposed following appellant’s freely, voluntarily, and intelligently entered

guilty plea.
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