THE STATE OF SOUTH CAROLINA

[n the Supreme Court

APPEAL FROM THE COUNTY OF %ﬂ//"l

Court of Common Pleas

The Honorable Circuit Court Judge, William H. Seals, Ir.

Case No. M/}" C/?"‘ lé - 078@/

/403%7 Mecr t14- j2. 2 4  SCDC# 3S Jg’[,?’ Petitioner,

State of SOULh CAroling, ..coceciinreice v see e s eenses e saesesessesmsessnsrasesseasas Respondent.

NOTICE OF APPEAL

— The Petitioner appeal the Honorable William H. Seals Jr.’s Order filed on
Febroa & ) 5/, Do/¥ 2018, denying post conviction relief to the Petitioner.

The Order was received by the undersigned counsel on March 21, 2018. A copy of the said Order

on appeal is attached to this Notice.

This is the 24th day of March, 2018.

/L/

Steven W. Fowler

Fowler Law Firm

730 Main Street, Unit 237
North Myrtle Beach, SC 29582
Telephone: 843-663-0006
Fax: 843-280-0003
myfowlerlaw@gmail.com
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THE STATE OF SOUTH CAROLINA

In the Supreme Court

APPEAL FROM THE COUNTY OF ///0 ﬂ ﬂ ;'/

Court of Common Pleas

The Honorable Circuit Court Judge, William Seals

CaseNo. X 0[S - C? D6 -0_‘7 gé/
/%/'3%7 /l/“//“#_f— ;-Z‘?’A 'SCDC#_M.% ......... Petitioner,

State Of SOULh CaroliNg, .......cveceeiiiecee e cesesee e sesess e s ssastsnssssensseesesrassssssenessnsesnes Respondent

PROOF OF SERVICE

I, Steven W. Fowler, court- appointed attorney for Petitioner, certify that | have today served
within Notice of Appeal and Copy of the Order signed by the presiding Judge upon the Respondent by
depositing a copy of it in the United States Mail, postage prepaid, addressed to the following:

1) Assistant Attorney General, PO Box 11549, Columbia, SC 29211 and
2} Clerk of the South Carolina Supreme Court, 1231 Gervais St, Columbia, SC 29201

| further certify that ali parties required by Rule to be served h
named date.
This is the 24th day of March, 2018.

been served on this below

Steven W. Fowler C—
Fowler Law Firm

730 Main Street, Unit 237

North Myrtle Beach, SC 29582
Telephone: 843-663-0006

Fax: 843-280-0003

myfowlerlaw @gmail.com

SC Bar #69683



ax e

STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS

) FOR THE FIFTEENTH JUDICIAL CIRCUIT
COUNTY OF HORRY )
Kristy Merritt Rich, ) Case No.: 2015-CP-26-07861
S.C.D.C. No. 352864, )
_ )
Applicant, )
) ORDER OF DISMISSAL
v ) 2
) B0 =B
State of South Carolina, ) oot Mm%
) <N <
Respondent. ) oS @ <
) gvic-_\r' y <
o * X
wS W T
This matter comes before the Court by way of an application for postcgom?'ictioarclic’f

filed by Kristy Merritt Rich (“Applicant”) on November 3, 2015. Respondent made its return on

or about May 16, 2017. The Court convened an cvidentiary hearing into the matter on

Wednesday, November 29, 2017, at the Horry County Courthouse in Conway, South Carolina.
Applicant was present at the hcaring and represented by Steven W. Fowler, Esq. Johnny Ellis
James Jr., of the South Carolina Attorney General’s Office, represented Respondent.

Applicant testified. on her own behalf at the evidentiary hearing. Applicant’s prior PCR

counsel, Kenneth B. Massey, Esq. (“Counscl”) also testified. The Court had beforc it

Applicant’s records from the South Carolina Department of Corrections, a copy of the original
plea and sentencing transcripts, the records of the Horry County Clerk of Court regarding the

subject convictions, the Order of Dismissal of Applicant’s prior PCR aclion, and the pleadings.

The Court finds as follows:

I. PROCEDURAL HISTORY
Applicant is confined in the South Carolina Department of Corrections pursuant to orders

of commitment of the Horry County Clerk of Court. Applicant was indicted at the May 2012
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term of the Horry County Grand Jury for kidnapping (2012-'GS-26-02215), and burglary, first
degree (2012-GS-26-02217). Laura L. Hiller, Esq. represented Applicant, and J. Stephen
Grooms, of the Fifteenth Circuit Solicitor’s Office, prosecuted the case. On September 13,
2012,' Applicant pled guilty as indicted before the Honorable W. Jeffrey Young. On October
12, 2012, Judge Young sentenced Applicant to imprisonment for concurrent terms of 25 years on
each charge. Applicant did not appeal her plea or sentence.
First PCR Application: 2013-CP-26-06669
Applicant filed her first application for post-conviction relicf on October 4, 2013 (2013-

CP-26-06669). She alleged the following grounds for relief in his application:

—

. “I am not guilty of the crime charged and convicted of.”

2. “I had ineffective assistance of counsel. 1 met with my attorney four times prior
to my plea for a total of an hour of time.”

3. “My attorney was not and is not a criminal attorncy.”

4. “All of the co-defendants are doing dramatically less time than [ am.”

S. “I had no prior criminal record. My attorney knew all of the above but yet failed
to zealously represent me.”

6. “There was no trial preparation done by the attorney, no going over all the
criminal discovery with my attorney, so [ had no preparation, no legal help cxcept
to get me to plea.”

7. “She never told me if she had any meetings with the solicitor other than she had
received the plea offer.”

8. “I only met with her for my plea the day of my plea.”

Respondent made its return on June 2, 2014, and an evidentiary hearing into the matter was
convencd on February 3, 2015, before the Honorable GG, Thomas Cooper, Jr. Applicant was
present at the hearing and represented by Kenneth Blaine Massey, Esq. Joshua L. Thomas, of
the South Carolina Attorney General’s Office, represented Respondent. At the evidentiary

hearing, Applicant proceeded forward on the following grounds:

!“I'he Court notes what appears to be a scrivener’s error on the face of the plea transcript, which indicates Applicant
pled guilty on September 13, 2013, The sentencing sheets and sentencing transcript both indicate Applicant was
sentenced October 12,2012, :
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1. Ineffective assistance of counsel for failing to invcstigate.

2. Ineffective assistance of counsel for failing to adequately preparc for trial.

3. Ineffective assistance of counsel for failing to secure a plea offer in line with
Applicant’s co-defendants.

4, Ineffective assistance of counsel for failing to file a notice of appeal.

Applicant testificd on hcr own behalf, and Laura .. Hiller, Esq., also testified. By written order
dated March 17, 2015, and filed March 25, 2015, Judge Cooper denied and dismissed the
application. Applicant did not appeal the final order of the Court,
Present Application
In her second post-conviction relief application, Applicant alleges she is being held
unlawfully for the following reasons:

1. *Ineffective assisiance of counsel,”

a. “My 1* attorney Laura Hiller failed to file an appeal. She never explained
that an appcal or a sentence reduction could be filed immediately. She
only advised my family that I would have to file a PCR once I was at
prison had [ known about an appeal or a sentence reduction I would have
filed for it. Had her performance been adequate the outcome of my
situation would have been different.”

b. “She failed to present character witnesses, cxpert testimony, failed to
make mention of less capable involvement in the charged offense.”

¢. “She failed to prepare a plausible and viable defense. She failed to
prepare and properly inform me of the strategic defense of accepting an
open cnded plea. This violates my constitutional rights of the 8" and 14"
amendment.”

2. Ineffective assistance of PCR counsel, in that:

a. “l also had a PCR hearing and when | was denied 1 was led to believe my
attorney filed an appeal but at a later time was informed he did nothing but
after months informed my family there was nothing he could do that I
need 10 write the parole board and plead my casc.”

At the evidentiary hearing, Respondent renewed its motion to dismiss the claims of incffective

assistance of counse] and proceed only on the claim pursuant to Austin v. State, 305 S.C. 453,

409 S.E.2d 395 (1991).
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I1, FINDINGS OF FACT AND CONCLUSIONS OF LAW
This Court has reviewed the testimony presented at the evidentiary hearing, observed the
witnesses presented at the hearing, passed upon their credibility, and weighed the testimony
accordingly, Further, this Court has reviewed the records submitted to it by the partics and the
legal arguments made by the attorncys. Pursuant to 8.C. Code Ann. § 17-27-80, this Court
makes the following findings based upon all of the probative evidence presented.
A. Respondent’s Partial Motion to Dismiss
Respondent argues Applicant’s allegations of ineffective assistance of plea counsel
should be summarily dismissed as untimely and successive. The Act provides that:

An application for relief filed pursuant to this chapter must be filed within one
year after the entry of a judgment of conviction or within one year after the
sending of the remittitur to the lower court from an appeal or the filing of the final
decision on appeal, whichever is later.

S.C. Code Ann. § 17-27-45(A). Applicant pled guilty on September 13, 2012, and was
sentenced October 12, 2012. Appiicam did not appeal. Therefore, the statute of limitations ran
on Monday, October 14, 2013. The present application as not filed until November 3, 2015.

Excepting Applicant’s White and Austin claims, the application is time-barred.

Furthermore, Courts disfavor successive applications and place the burden on applicants
to establish that any new ground raised in a subsequent application could not have been earlier

raised in a previous application. Foxworth v. State, 275 S.C. 615, 274 S.E.2d 415 (1981);

Arnold v. State, 309 S.C. 157, 420 S.E.2d 834 (1992). Section 17-27-90 of the South Carolina

Code states:

All grounds for relicf available to an applicant under this chapter must be raised in
his original, supplemental, or amended application. Any ground finally
adjudicated or not so raised, or knowingly, voluntarily, and intelligently waived in
the proceeding that resulted in the conviction or sentence or in any other
proceeding the applicant has taken to secure relief, may not be the basis for a
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subsequent application, unless the court finds a ground for relief asserted which
for sufficient reason was not asserted or was inadequately raised in the original,
supplemental, or amended application.

Under this statute, successive post-conviction relief applications are forbidden unless an
applicant can indicate a “sufficient reason” why new grounds for relief were not raised or were
not properly raised in previous applications. Aice v. State, 305 S.C. 448, 409 S.E.2d 392 (1991).
Any new ground raised in a subscquent application is limited to those grounds that “could not
have been raised ... in the previous application.” 1d. at 450, 409 S.E.2d at 394. If thc applicant
could have raised these allegations in a previous application, then the applicant may not raise
those grounds in successive applications. Id. Applicant bears the burden of showing the
allegations could not have been previously raiscd. Land v. State, 274 S.C. 243, 262 S.E.2d 735
(1980).

Excepting only the Austin claim, Applicant’s current allegations were or could have been

raised in the proceedings bascd on Applicant's prior applications for post-conviction relief; thus,
the current application is successive and barred under S.C. Code Ann. § 17-27-90. The
arguments provided by Applicant at the evidentiary hearing were not compelling. Applicant has
failed to establish any sufficient reason why she could not have raised her allegations of
ineffective assistance of plea counscl in her previous application for post-conviction relief.
Applicant's allegations are either identical to, or very closely overlap thosc allcgations raised in
her first application for post-conviction relief.

For thesc reasons, the Court affirms its ruling at the evidentiary hearing, Respondent’s
motion to dismiss Applicant’s claims of ineffective assistance of plea counsel is GRANTED,

and Applicant’s allegations of incffective assistance of plea counsel are DISMISSED.
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B. Austin Claim
Applicant alleges that she was denicd the right to appeal the dismissal of her previous
post-conviction relief application, Where an Applicant is denied an opportunity to properly
appeal an adverse final ruling of a court in a post-conviction relief action, he or she may seek
limited relief in a subsequent action to correct the unfairness. Austin v, State, 305 S.C. 453, 454,

409 S.E.2d 395, 396 (1991). “A PCR applicant is entitled to an Austin appeal if the PCR judge

affirmatively finds either: (1) the applicant requested and was denied an opportunity to seek
appellate review; or (2) the right to appcllate review of a previous PCR order was not knowingly
and intelligently waived.” Odom v. State, 337 S.C. 256, 262, 523 S.E.2d 753, 756 (1999) (citing
King v. State, 308 S.C. 348, 348-49, 417 S.E.2d 868 (1992)). If the PCR court finds an applicant
~ was denied his or her right to appeal, the applicant can petition for certiorari and the South
Carolina Supreme Court will review whether he or she was prejudiced by the failure to obtain
appellate review. [d, “The one-year statute of limitations for PCR applications is not applicable
to appeals filed pursuant to Austin v. State.” Id., 337 S.C. at 263, 523 S.E.2d at 756.

At the evidentiary hearing, Applicant testified Counsel told her he was working on
something after her first application for relief was denied. Applicant testified she asked if she
nceded to file an appeal. On cross-examination, Applicant expanded on her answer, and
explained she wrote a letter to Counsel about a month later. Applicant testified her sister was
involved in assisting her in the matter and had staycd in contact with Counsel.

Counse] testified he talked to Applicant about her right to an appeal, but that she never
asked for any appeal. Counsel indicated Applicant called him roughly a month-and-a-half after
he sent the order denying relief. Counse! denied Applicant’s sister ever prompted him to file an

appeal from the prior PCR.
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The Court finds Applicant is entitled to no relief pursuant to Austin v. Stale. The Court
finds Applicant was fully apprised of her right to appeal from an adverse result in a PCR action
by both Counse! and by the Order of Dismissal itself. The Court finds Applicant simply failed to
request Counsel seek an appeal in a timely manner, thereby waiving her right.  Accordingly, .

Applicant’s request for Austin relief is DENIED.

ITI, CONCLUSION

Based on all the foregoing, this Court finds and concludes that Applicant has not
established any constitutional violations or deprivations that would require this Court to grant his
application. Therefore, this application for post-conviction relief must be denied and dismissed
with prejudice.

This Court notifies the Applicant that she must file and serve a notice of appcal within
thirty (30) days from the receipt by counsel of written notice of entry of judgment to secure the
appropriate appellate review. See Rule 203, SCACR. Pursuant to Austin v. State, 305 S.C. 453
(1991), an Applicant has a right to an appellate counsel’s assistance in seeking review of the
denial of PCR. Rule 71.1(g), SCRCP prbvides that if the Applicant wishes to seek appellate
review, PCR counsel must serve and filec a Noticc of Appeal on the Applicant’s behalf. Your
attention is dirccted to South Carolina Appellate Court Rule 243 for appropriate procedurcs for

appeal.

[Order & Signature on following page]
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IT IS THEREFORE ORDERED:

1. That the Application for Post-Conviction Relief must bc denied and
dismissed with prejudice; and

2. The Applicant must be remanded to the custody of the South Carolina
Department of Corrections.
2
AND IT IS SO ORDERED this /S _ day of /24 , 2018,

pedl—

ILLIAMMH. SEALS, JR.
Presiding Judge
Fifteenth Judicial Circuit

Mﬂ(»:/ , South Carolina
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STATE OF SOUTH CAROLINA )
) IN THE COURT OF COMMON PLEAS
COUNTY OF HORRY )
)
Kristy M. Rich, #352864 ) CASE NO.
(] Plaintiff ) 2015-CP-26-7861
)
V. ) MOTION AND ORDER INFORMATION
) FORM AND COVER SHEET
State Of South Carolina )
X Defendant. )
=
Plaintiff’s Attorney: Defendant’s Attorney: go” @
Steven W. Fowler, Bar No. 69683 Johnny E. James Jr, Bar No. 1 L
Address: Address: et :'i = X
730 Main St., Unit 237 N. Myrtle Beach, SC 29582 | Post Office Box 11549  Colu @SC 2R 1-1549
phone: fax: phone: (803) 734-3737 fax: (80 7'34-411 g
e-mail: other: e-mail; other: S0 Z

] FORM MOTION, NO HEARING REQUESTED (complete SECTIONS 11 and &17'

39
=
(] MOTION HEARING REQUESTED (attach written motion and complete SEC&‘I?ENS f A 100y
-
X PROPOSED ORDER/CONSENT ORDER (complete SECTIONS II and IIT) o

SECTION I; Hearing Information
Nature of Motion:

Estimated Time Needed: Court Reporter Needed: [] YES / [ JNO

SECTION II: Motion/Order Type
[] Written motion attached
& Form Motion/Order
I hereby move for rel

as set forth in the attached proposed order.

February 8, 2018
ature of Atigsfiey f'or aintiff / gD éfendant Date submitted

SECTAON I1L: M F
O PAID~AMOUN4:/ 4 yﬁ M *

<1 EXEMPT: [] Rule to Show Cause in Child or Spousal Support
(check reason) [ ] Domestic Abuse or Abuse and Neglect
[ Indigent Status ] State Agency v. Indigent Party
[J Sexually Violent Predator Act X Post-Conviction Relief
[ Motion for Stay in Bankruptcy
] Motion for Publication ] Motion for Execution (Rule 69, SCRCP)
(] Proposed order submitted at request of the court; or,
reduced to writing from motion made in open court per judge’s instructions
Name of Court Reporter:
[] Other:

ANy

JUDGE’S SECTION
[[] Motion Fee to be paid upon filing of the attached

order. JUDGE
(] Other: :
CODI:: Date:
CLERK'S VERIFICATION

Date Filed:

Collected by:

[] MOTION FEE COLLECTLED: ol B s
[] CONTESTED — AMOUNT DUE: —2/5]1£ - Qe

SCCA/233 (11-03)




ALANWILSON
ATTORNEY GENERAL

S0
:nrr;f:f‘,
February 26, 2018 E?E—' i
Sl
=l
The Honorable Renee N. Elvis zar
Clerk of Court, Horry County g
Post Officc Box 677 B\
Conway, SC 29528-0677

Re:  Kristy M. Rich, #352864 v. State of South Carolina
2015-CP-26-7861

Dear Ms. Elvis:

gh 2K 82834 gioe

A

i3
3

—q

-

Enclosed pleasc find the original Order of Dismissal signed by the [Tonorable William I1.

Seals, Jr., in the above-captioned case, for filing in your office.

Pursuant to Rule 71.1(f), of the South Carolina Rules of Civil Procedure, pleasc “provide

notice of entry of judgment and scrve a copy of the order or judgment to the parties as provided in
Rule 77(d), SCRCP.”

In addition, please forward proof of service and a time stamped copy back to our office for
our file.

Should you have any questions, plcase do not hesitate to call me at (803) 734-3737.

Sincerely,

hnny FtisTames Jr.

Assistant Attorney General
JEJ/mm

Enclosure
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USPS TRACKING # Foz S 007.700
§§ = 0004733851 MAR 23 2018 -
P 2 MAILED FROM ZIP CODE 28455
8
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9114 9014 9645 0940 8254 81

Fowler Law Firm )
730 Main Street _FOWLER - .- -

Unit 237
N)MB. SC 29582

5 Clerk /4'37L.v/,0 |
2SS Supreme Courd
| )’3, 6""/ Ua:SA_ S"'lqc

PRIORITY®

i MAIL

ATES POSTAL SERVICE
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January 2008




