STATE OF SOUTH CAROLINA
IN THE COURT OF APPEALS

Appeal from Laurens County
The Honorable Frank R. Addy, Circuit Court Judge

THE STATE,

Appellate Case No. 2016-002244

Respondent,
vs.

DESHANNDON MARKELLE FRANKS,

Appellant.

FINAL BRIEF OF RESPONDENT

RE@EEVE

MAR 21 2018
5C Court of Appeals

ALAN WILSON
Attorney General

DONALD J. ZELENKA
Deputy Attorney General

MELODY J. BROWN
Senior Assistant Deputy Attorney General

WILLIAM EDGAR SALTER, III
Senior Assistant Attorney General

P. O. Box 11549
Columbia, South Carolina 29211
(803) 734-6305

DAVID STUMBO
Solicitor, Eighth Judicial Circuit
Post Office Box 516
Greenwood, South Carolina 29648-0516
(864) 942-8800

ATTORNEYS FOR RESPONDENT.



Bt e

TABLE OF CONTENTS

TABLE OF AUTHORITIES ................... e ............... 3
~APPELLANT’S STATEMENT OF ISSUE[S] ON APPEAL .................... . R 7
RESPONDENT’S COUNTERSTATEMENT OF ISSUES ON APPEAL ...l 7
STATEMENT OF THE CASE ......... e .8
STATEMENT OF FACTS...........oooomccrmmmersrerseerssesssossi e — 8
ARGUMENTS ................. 20
L. Appellant’s claim that Sgtl. Dan Kelley was erroneously allowed to testify as

an expert is not properly before this Court on appeal because he never
- contested Sgt. Kelley’s qualification as an expert at trial but, rather, the
State’s inability to establish the reliability of the historical cell site data upon
which Kelley relied; and he failed to specifically object to the reliability of the
data when the cell phone records were admitted into evidence earlier in the
trial. Alternatively, the trial judge’s finding that he had waived any challenge
to the reliability of the data by not raising this specific objection when the cell
phone records were admitted into evidence is the law of the case because he
_has not argued on appeal that this finding was erroneous. (Respondent’s

Issues I-III) ............ SPRRPR BRI O SO TP 20
Appellant’s moﬁon to suppress.;...........;: ..... — S A..' ........... e 21
Introduction of th; cell site data into eVidence...............ccocovveevesrerennnnn. eeerrrrean 22
The qualification of Sgt. Kelley and Appellaht’s objection...... S 23
Discussion....;.....,............_ ................... rerrereetenreraees e s _ | .28
1.A Appellaﬁt’s argument is procedurally barred .......... 28

2. Alternatively, the trial judge’é finding that Appellant had waived his ability
to challenge the reliability of the data in the Verizon records by not objecting on
that ground when the State introduced the records is the law of the case because

Appellant has not challenged this finding on appeal ..., 33

3. The trial Judge did not abuse his discretion by permitting Sgt. Kelley’s
TESTIIMMOILY ...ttt it .33



IL. -

Assuming arguendo that Appellant’s unrecorded objection preserved this
issue for appeal, the trial judge did not abuse his discretion by charging the
jury on the permissive inference that may be drawn from the use of a firearm
in a homicide case because, unlike the facts in State v. Belcher, there was no
evidence presented at trial that would have reduced, mitigated, excused or

justified the homicide.............................o e [RRTPPIS 40

A. _ How issue developed at trial...................cocooniini R ....40

~ B. »Dis.c.'ussion ..................................................... ettt 42
CONCLUSION: ..o e e S 45



TABLE OF AUTHORITIES

Cases

Benton v. Davis, 248 S.C. 402, 150 S.E.2d 235 (1966) .......................................................... veenen 42
Burgess, State, 391 S.C. :15, 703 S.E.2d 512 (C.APP. 2010).cmiiiiiiniiiiiiiicrei ‘45
Burnside v. State, 352_ P.3d 627 (Nev. 2015) ... ovorvveerenrrrnn, e 35
Caprobd v. State, 338 S.C. 103, 525 S.E.2d 514 (2000) .............. ettt e 33
Carolina Chlofide, Inc. v. Richland County, 394 S.C. 154,714 S.E.2d 869 (2011).....ccvvnnins 33
Collins v. State, 172 So. 3d 724 (Miss. 2005) it 34
Daubert v. Merrell Dow Pharm., Inc., 509 U.S. 579 (1993) it 36 -

Deep Keel, LLC v Atl Private. Equzty Grp., LLC, 413 S.C. 58, 773 S.E.2d 607
(Cte ADD. 2015) oo seeeeeessie st 30

" Glasscock, ]nc.‘v. United States Fidelity and Guar. Co., 348 S.C. 76,557 S.E.2d 689

(Ct. App. 2001) ... e e e 32
Goodmg V. St Franczs Xavier Hosp., 326 S.C. 248, 487 S.E2d 596 (1997)cvvevriiiciininn. 29, 34
Graves V. CASMed Sys Inc 401 S.C. 63, 735 S.E.2d 650 (2012) ........ 34
Holmes v. South Carollna 547 U.S. 319, 126 S.Ct. 1727 (2006) ............................. s 45
* Honea . Priof, 295 S.C. 526,369 S.E.2d 846 (Ct. App. 1988) .ocveeverniiiiiinn, s 29
Huntellﬂvv: Staples, 335 S.C. 93, 515 S.E.2d 261 (Ct. ApPp. 1999) oo 32
I'On, L.L.C. v. Town of Mt. Pleasant, 338 S.C. 406, 526 S.E.2d 716 (2000)......cc.convvriririnnnn. 30
Jackson v. Allstate Ins. Cé., 7854F.3d 1193 (8th Cir. 2015) it 36
Jdckson v. Bi-Lo Stores, Inc.,313 S.C. 272,437 S.E.2d 168 (Ct.App.1993)........... ................. 33
Maybank v. BB&T Corp,, 416 S.C. 541, 787 S.E.2d 498 (2016) ..oveoviiiiriiiiiiis 30

People v. Davis, 2006 WL 2965368 (Cal.Ct. App.2006) .......oeceevevininiininniinnnn, e s 37

3



| Perez v. State, 980 So. 2d 1126 (Fla. 3d Dist. Ct. App. 2008) ..o 35
Perry v..New Hampshire, 565 U.S. 228, 132 S.Ct. 716 (2012) e, e 38
.~ Pullin v. State, 272 Ga. 747, 534 S.E.2d 69 (2000) ......c...nv.. ................................. 37
S.C. Dep't ofTransp. v. First Carolina Corp. of S.C., 372 SC 295, 641 S.E.2d 903 (2007)...... 32
State v. Aleksey, 343 S.C. 20, 538 S.E.2d .24’8 (2000) .............. e ............. 37
State v. Bailey, 298 S.C. 1, 377 S.E.2d 581 (1989) 30, 39
State v. Be;"l_che.r, 385 5.C. 597, 685 S.E.2d 802 (2009) i T, 40, 41, 42, 43, 45
State v. Bennett, 415‘ S.C. 232,781 S.E.2d 352-(201'6)' ..................... SO 43
State v Black, 400 S.C: 10, 732 S.E.2d 880 (2012) ............... e B .33
>_State V. Blaékburn, 271 S.C. 324, 247' S.E._2d 334 (1978) ..... ........................... 40
| Stqre'v. Brand_t, 393 S.C. 526, 713 S.E.2d 591 (2011) .ococevvvvvrvrerrerrrerrrreeen S ——— 42
..‘vStq‘te v, Burton, 326 S.C. 605, 486 S.E.2d 762 (CLADD. 1997 oo . — 31
_'Staze' v. Cottrell, Op.‘No. 27754, 2017 WL 6503904 (S:C.S.Ct, Dec. 20, 2017) oo e 42
 Staie V. 'Drayt_on, 4118.C. 533} 769'S.Ez2d,254 (Ct. APP. 2015)....ccvvvivvrrrrrrssssses RS 22
State v. Dunbar, 356 S.C. 1\38; 587 S.E.2d'691' (2003) v s [T e o 30
 State v Edwards, 127 s.'_c. 116, 120 S:E. 490 (1923) ivvvvvsevssmnsvensvnssrssnnssinssessssssis .43
State v Grant, 275 S.C. 404; 272 S.E.2d 169 (1980) ........................ 39
State v. Gregory, 198 S.C. 98, 16 S.E.2d 532 (1941) ........................... 45
State v. Halcomb, 382 S.C. 432, 676 S.E.2d 149 (Ct. A'pp. 2009) e 32
State v. Hess, 279 S.C. 14,301 S.E.2d 547.(1983)..' ........... ............. S 42
State v. Hoffman, 312 S.C. 386, 440 S.E.2d 869 (1994)............ e 31
State v. Holder, 382 S.C. 278, 676 S.E.2d 690 (2005) ......................... ST 40

4



. State v. Johnson, 298 S.C. 496, 381 S.E.2d 732 (1989) ...cocviiiiiiiiiriiirciirer e, 40

State v. Jones, 273 S.C. 723,259 S.E.2d 120 (1979) et et ssensens 30
State v. Jones, 343 S.C. 562, 541 S.E.2d 813 (2001) ....coevcurns e e 36
State v. Larmand, 415 S.C. 23, 780 S.E.2d 892 (2015) ittt 44
State v. Lynn, 277 S.C. 222,284 S.E2d 786 (1981)...vviviiiniiiiiiiiiiiiiiciiv 32
.,“State v. Mayfield, 235 S.C. 11, 109 S.E2d 716 (1959) wvovvvviiiirnisiinicinne et 32
State v. McDonald, 2017-UP-285, 2017 WL 4791156 (S.C. Ct. App. J.uly 12,2017) e, 35
“ State v. Pagan, 357‘S.C. 132, 591 S.E.2d 646 (2003) ............ .39
State v. Penland, 2775 S.CA. 537,273 S.E.2d 765 (1981) ............................................................... 32
Sta?e V. Pittman, 373.8.C. 527, 647 S.E2d 144 (2007) cccooovvvriiiniiiirscicienene NI 43
State v. Prioleau, 345 S.C. 404, 548_S.E.2d 213 (2001).....c.co. N T 31
State v. Robinson, 396 S.C. 577, 722 S.E.2d 820 (Ct.App.20l2)......................................; .......... .30 |
State v. Sherard, 303 S.C. 172; 399°'S.E.2d 595 (1991) ..... e ... 38
State v. Smith, 307 S.C. 376, 415 S.E2d 409 (Ct. App. 1992) e o e
State v. Tapp, 398 S..C. 376, 728 S.E.2d 468 (2012) ........ e 29, 39
~ State v. Torfence, 305 S.C. 45, 406 S.E.2d 315 (1991)............ e e, — 32
State v. Watts, 321 S.C. 158, 467 S.E.2d 272 (Ct.App. 1996)....'. ............................. N 30
“ State v. Webb, 389 S.C. 174, 697 S.E.2d 662 (Ct. App. 2010)....... e 31,42
State v. White, 382 S.(;/; 265,676 S.E.2d 684 (2009) ....ovverirererrceerrnnierevennsiennneeion 27, 34,36, 38
United State v.. Jones, 918 F.Supp.2d 1 (D.D.C.. 2613) ................................................................ 37
United States V. Baker, 496 Fed. App'x 201 (3d Cir. 2012) coveviiiiiiiiinns e 35
. __United States v. Evans, 892 F. Supp. 2d 949 (N.D.IIL 2012) c..oooviniiiniiniisincinecniinns 35
United States‘v. Kennard, 472 F.jd 851 (11th Cir. 2006) .....coviiimiirieiiiinienceesreicii 39

5



United States v. Lewisbey, 843 F.3d 653 (7th Cir. 2016) ....vvvverrereereerreereeee e 37

Watson, 389 S.C., 699 S.E.2d cereovvrrereersreesssresse e et 34
York v. Conway Ford, Inc., 325 S.C. 170,480 S.E.2d 726 (1997)...ccovvvvveicrennne R 42
Rule 208(b)(1)(B), SCACR .oooeccocoreeeessese T S i i 33
Rule 220(b), SCACR ....cooice oo JE— e .......... .34 )
Rule 403, SCRE o o e SR i3T

" Rule 702, SCRE ......... ........ 7,20,33, 34,»3.6
Rule 901(a), SCRE ......................................... - i3, 36
O‘.ther. Authorities . :

20 Am.Jur., Evidence § 265 . 254 (1939) oo 44, 45



I

1

V.

APPELLANT’S STATEMENT OF ISSUE({S] ON APPEAL

Whether the court abused its discretion by qualifying Greenville County
[Sheriff’s] officer Dan Kelley as an expert to testify regarding where the contents
of appellant's iPhone where the data allegedly showed the locations appellant was
at on the night of the murder at different times, since Kelley deferred to Verizon,
and Verizon engineers, regarding the accuracy of the data, because the court

erroneously abdicated its gatekeepmg function on rehablhty of this Rule 702,

SCRE ev1dence‘?

'Whether the equrt erred By charging the jury the Belcher instruction that "inferred
. malice may arise when the deed is done with a deadly weapon,” since this was a

purely circumstantial evidence case as to who the shooter was, the state admitted
it had no theory of a motive for dppellant to shoot the victims, and where the
defense sought to show that a third-party more likely was actually the shooter,
since the court improperly reasoned the instruction was proper because there were
no lesser-included offense involved, but there was evidence in this case which
"mitigated" against a verdict of murder?

'RESPONDENT’S COUNTER-STATEMENT OF THE ISSUES PRESNTED

~ Whether Appellant’s claim that Sgt. Dan Kelley was erroneously allowed to

testify as an expert is not properly before this Court on appeal where he never
contested Sgt. Kelley’s qualification as an expert at trial but, rather, the State’s

~_.inability to establish the reliability of the historical cell site data upon which
. Kelley relied, and where he failed to specifically object to the reliability of the

data when the data was admitted into evidence earlier in the trial? (Argument I). -

Whether the trial judge’s finding that Appellant had waived any challenge to the

" reliability of the cell site data by not raising this specific objection when the cell
. phone records (State’s Ex. 34) were admitted into evidence is the law of the case

because Appellant has not argued on appeal that this finding was erroneous?

\ (Argument D).

Whether the trial Judge abused his discretion by admitﬁng Sgt. Kelley’s testimony
because the record supports trial. judge’s finding that Kelley’s testlmony satisfied

. the reliability threshold? (Argument I).

Whether Appellant’s unrecorded objection failed to preserve his challenge to the ~
trial judge’s malice instruction for appeal? Alternatively, did the trial judge abuse
his discretion by charging the jury on the permissive inference that may be drawn -
from the use of a firearm in a homicide case because, unlike the facts in Staze v.
Belcher, there was no evidence presented at trial that would have reduced

" mitigated, excused or justified the homicide? (Argument II).



STATEMENT OF THE CASE

Appellént, DeShanndon Markelle Franks (Appellant) is-confined in the Soufh Carolina
Depgftment of Corrections (SCDC) as the result of his Laurens County murder convictions and
sentence for murdering Sammie Darryl Leake and Nikesha James on January 31, 2014. The
Laurens County Grand Jhry indicted him in July 9, 2014, for both murders (2014-GS-30-0499 &
' ‘—0500, respectively) and one count of posseésion of a piétol during the commission of a violent
- crime (2014-GS-30-0501). See R. 452-57. J. Faulkner Wilkeé repfesented him on these charges.
vAppellant received a jury trial b¢fore the Honorabie Frank R. Addy on Augﬁst 24-28,

2016. The jufy foﬁnd him guilty of all :indicted offenées. R. p. 446, line 12 — p. 448, line,]?.
- Judge Addy sentenced him to concurreht forfy—ﬁve year.senteAnces for eéch murder and imposed
a concurrent five year sentence for the weapons charge. R. p. 450. Appellant timely served and
filed a notice of appeal. | | N

STATEMENT OF FACTS

Viewed in the light most favorable to the State, the direct and circumstantial evidence
presented at trial is that Sammie Darryl Leake and Nikesha James shared a mobile home in the .
Cross Hill area of Laurens County in January 2014. R. p. 93-95.

Nikesha was close friends with both Atrayel Williams and Laquesha Cunenton. She was.
supposed to fix Cunenton’§ hair on January 31, 2014, but Currenton was unable to reach her by
phone. Williams was likewise unable to reach Nikesha by phone. Currenton picked up Williams
and they went to the Cross Hill barber shop where Nikesha worked. Still ﬁnablé to reach Nikesha
by phone, the two friends went to her mobile home, where they found her and Sammie déad.

Williams called 911. R. p. 92; 102-07.



Although Nikesha’s two friends were unaware of who murdered the victims, the S‘tate’s
remaining evidence po}inted' unerringly to Appellaﬁt as their murderer. Lavashta Pulley testified -
thét she went to Washes Club with her aunt and uncle at approxirﬁatély 11:00 pm on January
30, 2014. While there, she séw Appellanf and Te\;in Hill: R. p. 182-83. Appéllant was “hyper][,]

| "[p]umpéd, [or] amped,” and she had never seen him like that before in the ye:ars that she had
* known him. Also, she identified State’s Ex. 38 as “a [tan] body overall suit [1like a hunting
suit” that he \;vxas wearing that night. R. p. 1 84.

A_s they talked, Appellant pulledlout a blaék gun.. She’told him to get ihé guﬁ away from
her“t—)ecéu_.s_e she did not “mesé with guns.” He resbonded by telling her that ‘she did not have to
WOrfy .be'causel it was a‘Rugef and the séfety was on. He tﬂen placed the gun oﬁ‘t}}e_ counter.
When "La\‘/ashta left Washeéat 11:_30 p.m. or so, 'Appellan.t fpllowed her outside while Hill
’remained. iﬁ the club'..R, p. 183; 18_5-90. She hearsi about the victims® murders the following

“r‘noming ‘énd} she told law enfOrceméht what sﬁé knewWhern Coﬁtacted by them later.that day. R.
pis6.
B i“amia Kinard testified that ‘she lives in Laurens. She has known Api)ellant éll-of her lifej.-
- They are rélafed and they v;/ent to school together. Tamia also knew Nikesha Jémes thfoﬁgh
| school and. considered Nikesha a “very close friend.” R. pp. 192-93. Tamia and hef daughter
' wént to Nikesha’s residence a;[ 8:00 pm on the evehing of January 30™ because she and Nikeéha
' wer.el cdoking that night. At first, only the three of them were present. H_owevér, they were later
joined by T_amia’s aunt and, then, by Sammie Leake. R. pp 193-94.

Tamia’s aunt left around 9:30 p.m. R. p. 1§7. Appellant and Tevin Hill came tb the
' residenée at roughly 12515 a.m. on JanuaryA31“. Appellant was wearing State’s Ex. >38, which

~ Tamia described as a “brown jumpsuit, like a hunting suit.” Tamia confirmed that Appellant was



.acting “hyper. Like amp, you could say. He was just wild. Like he was talking loud. He was
jumping around like. He just wasn't acting normal.” R. pp 194-95; 197; 199-200.

Appellant and Nikesha began ‘talking about something that she put on Facebook™ and he'
asked Her to talk to him abouf it “like a woman.”. R. p- 195. They éventually went back to
Nikeshé’s bedroom and continued their conyersation for “maybe 10, 15 minutes.” H.ill went back
there while they wére talking because hé was readyA‘t‘o leave, but Appellant finished h1s
vconversatic‘)n with Nikesha. When _they emerged from her bedroom, .they were laughing and
talking normélly. R. pp.l 195-97. |

Shortly after 1:00 a.m., Tamia asked Hill to take her and her baby home and he drove her
back to her mbbilé home in his “Crown vehicle.” Their route took them by Milton ‘Grant’s
mobile home. Appellant was.sivtting‘ down, drinking gin and soda Wheﬁ Tamia left Nikesha’s.
Sammie and N.ikesha were'thé only other people in the residenc'e at that point. .R. pp. 197-99.

- .. - Tevin Hill teStiﬂed that he was li\king.with his grandmother i1-1'Cr0_'ss Hill in January 2014.
He has known Appel-lant ?111 of his life. He also knewv both murder victims. Hill was originally
charged with the murdérs but'the State enteréd a plea bargéin wi'th him:-if .h'e cooﬁerated _anq
testified truthﬁilly, the mﬁrder charges Would Be dropped and he lwo;ll'd- only be charged with
1y1ng to pohce R. pp. 210-11; 234; 238-39.

Hill and Appellant got together around 7:00 p.m. or 8: OO p.m. onJ anuary 30, 2014, and
they thereafter went to Washes, in Mountville. They rode in Hill’s Crown Victoria, which Hill
‘drove. :Hill described Washes as “a liquof house.” Both men were drinking and they stayed'there

for roughly three hours. R. pp. 212-13; 215.

10



Hill .testiﬁed that Appellant vwas wearing “a brown jampsuit, overalls,” and he identified
State’s Ex. 38 as Appellant’s clothing.] Hill saw Lavashtia Pulley talking to Appellant at
Washes, and he saw Appellant follow her outside when she left. R. pp. 213-1 5. It was close to
midnight by the time that Appellant and I-lill left Washes, and they went to Cross Hill. Hill asked
Appellant if he wanted to go to Nikesha James’ house “[b]ecause that [is] where everybody used
to [hang out] at. (Sic). It's just a hangout place where people be at.” (Sie). R. p. 215. |
~ They then went to her house. Nikesha, Sammie, Tamia Kinard, and her baby were there
: when-they 'arrived. R. pp- 21 5-l 6. Appellant “was kind of like lodd. Klnd of amp like.” Tamia
~ did not like this because her baby was sleeping. R. p. 216. |
- Hill also‘witnes'sed App.ellant’s conversation with Nikesha. While the conversation began
" in the main roorn,_ Appellant and Nikesha went back to her bedroom and continued- their
diseussion. ‘Hill -could not hear them, he d1d not know yvhat the converaation was about, and he
did not e’ven hear the tone of their voices. R. pp. 216-17.
Hrll was begmnmg to get tired and he was hungry So, he read1ly agreed to give Tam1a'
and her baby a ride when she asked h1m to take her home. R. pp. 21 7-18. Hill followed a route'
* that took him by Milton Grant S res1dence and he had his bnght l1ghts on at the time. R. pp. 218-
19. After he took Tamia Kmard and her baby to her res1dence he went to his grandmother s
house and ate. He arrived between 2:00 and 3:00 a.m. on January 31°. R. pp. 219-21.
| After he had been there for thirty or forty minutes, Appellant called and asked him to
come outside. When Hill went outside, Appellant was walking up‘ to him and coming from the
direction of Nikesha James” mobile home. Appellant was “[shaky] a little bit” and “not normal.”

Appellant repeatedly said “stuff went bad” but he would not tell Hill what he meant. Instead, he

' According to Hrll Appellant wore the clothing all that night and on the morning of the 31St
p. 233.
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asked Hill to give him a ride and Hill did so. He first claimed that “he had some females up the
road ... in ‘Greenville .... But once we got ... almost to Fountain Inn he said we’re going to
l)erek Scurryl’s] house.” R. pp. 221-227 |

On Appellant’s instructions, Hill took back roads to get there, instead of travelling a
direct rou‘te.vAppellant tried calling someone as they Were riding, and Hill thought it was Scurry.
: They eventually reached Scurry’s residence, where they slept until 8:00 a.m. R. pp. 223-25 .
Scurry had already left by the time Hill and Appellant returned to Cross Hill. Along the
- way to Cross Hill, Appellant said, * [W]e got to get the guns out of the house or something
* Hill did not know to What Appellant was refemng. Once they reached Cross Hill, Hill dropped
‘A.ppellant off at the residence of Appellant’s grandmother before going to his grandmother’s to
sleep. R. pp. 225-26; 232, |
- l—Iowever, Hill was soon awaked by-the sound of sirens from police cars, and he went
outsrde to investlgate The police had gone to Nikesha’s mobile home. A glroup of people were
standlng arouhd “and someone in the group told him what had happened. Hill 1mmed1ately“
phoned his brother, told his brother that he had been at Nikesha’s the. previous night and asked -
his-brother what he should do. His brother told hirn to tell all of this to law enforcement and that - -
the victims were “well and healthy” when he left. R. pp. 226-27. |

After his conversation with his brother, Hill walked down the road. As he was wall(ing,
Lt. Bryant Cheek, an investigator with the Laurens County Sheriff’s Ofﬁce, pulled up and
stopped. Cheek recognized Hill and gave him a ride. Hill got out of Cheek’s vehicle without

‘heeding his brother’s advice of tellingiLt. Cheek what he knew. Next, he received a call from his

2 Scurry and Tevin Hill are cousins. R. p. 223.
| 12



cousin, Laurens County Deputy Sheriff Rakeisha Hill. Hill went to the crime scene following
this call. R. pp. 227-29; 236-37.

At some point, Hill called Appellant “because she told me to call him and tell him he
.'needed to come down here.” She saidrthat “they need[ed] to talk to .us?” but that Appellant was’
not answering her calls. R. p. 229. Iﬁ Hill’s conversation with Appellant, Appellant first asked if.
Hill had heard’dbout what had happened to Nikesha and Samfnie.3_ Hill said yes and .told .
Appellgnt that the SheriAff’ s Office wanted to spe_ak to them. Appeliant was leery of coéperatipg

. and he told Hill that Hill knew what to say. R. pp. 229-30. |
| * Appellant wéntea Hill. to”say that aftgr he _dfopped Tamia off at her house, Appel]ént‘
flagged him down, got-into his car iand they"he'aded towards Greenville to see some women.
“However, the .women’ “did not answer thé-ph‘one once he and Appellant got to Greenville:
Therefore,. they went to 'Fo-untaip Inn and sleptﬂait -S‘;urr};’s residence, before comiﬁg back to
- (.Iross‘Hill Iatér that morning. So, the first statement HiH', gave to the Sheriff’s Office included
| this infonnatidfl;_'even though it was not true. They never ;gvent to Gregnﬁlle that mqming a_ﬁd
Hill had only lied in his ﬁrét istate;nent because- Appellant had instructed him to dq SO éﬁd
- because he felt threatened if hé did not. R. pp. 230-32.
| Séveral (iays following his arrest, Tevin Hill gave a second, truthful.‘statement to th¢
Sheriff’s Department. R. ))p. 238-39. Finally, although he did not s‘ee Appellant with a gun on -
J anuéry 30™ or 31, he had seen Abpellént with a gun resembling the oné depicted in State’s Ex.

6, a photograph retrieved from Appellant’s iPhone. R. p. 233.

‘ 3 He asked this question even though nothing in the record demonstrates that someone had told
him of the double homicide before their conversation.

13



Sixty-one year old Miltoﬁ Grant testified that he lived three mobile homes down ﬁom
the victims and that he knew both of them. He was awakened sometime after 1:00 a.m. on the
morning of January 31, 2014, by a car shining its bright lights through his bedroom window.
Wheﬁ he got up and looked out the window, he saw a brown lisord.4 Unable to go back to sleep,
he Watche(i television‘.. R. pp. 202-06; 208. | |

| Around 3‘:(50 a.m., he heard three gimshots ﬁred in rapid succession. He gotvup and

looked outside. According to Mr. VGranft, the area ardﬁnd Nikeéha’s residence was well lit. “The
night ligﬁt was on. The porch light was on. The door was open and the‘light on it was coming out
of the house.” Severallminutes later, he saw som¢body comé out of the door of Nikesha’s mqbile
ﬂOme. At ﬁrsf, the person, who was wearing ‘isomet}-ling brown,” went down fhe‘steps. Theh,’ the
person went back up, turned off the porch light and closed the door. The person walked up and
down the stcps several fimes before disappearing from Mr. Grant’s viéw. R. pp. 206-08.

Rodrigus Scurry testified that he was living in Simpsonville, with his mother in Jéﬁuary,
2014 Te.vin' Hill is .his cousin. He had also ‘known_ ~Abpella’nt since el'efnentary school and
considered him a friend. Scurry received a call fr01'n' Appellant sometime after 3:00 am. on
January 31°%, Appellant claimed that he and Hill needed a place to sleep because they had been to
Greenville and were too intoxicated to make it home. R. pp.. 241-44. |

The call had awékened Scurry and he did not know if what Appellant said was true, but
he agreed to let them stay at his plaée. After that call, Scurry went back to sleep. Hé feceived
an(;thef call from Appellant around 4:00 a.m. Appellant said that he was outside. Scurry
eventually got up and let the two men into the house. Appellant was wearing clothing with a -

. brown ¥strap.” Appellant and Hill stayed there that morning and were still there when Scurry |

4 Mr. Grant’s testimoﬂy corroborates testimony by Tamia Kinard and Tevin Hill concerning the
route they traveled when Hill took Tamia home-in his Crown Victoria. -
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went to work. In a telephone convetsation latef on January 31%, Appellanf asked Scurry if he Had
spoken to the police. R. pp. 244-48. - |
Lt. Bryant' Cheek corroborated Hill’\é -teétirr.lony regarding their cr'lcounter as Lt. Cheek
was responding to the crime scene on January 31%. He explgined that he had known Hill before
~ the murders and recognized Hill. He .,remembered telling Hill, “I hope"you didn’t have anything
to do v;/ith this éjtuation down here.” R. p.p.‘25 0;52.
| Lt. Cheek also spoke to Apbellant at the scene oﬁ January 31%. Appellant was not a
| suspect: but his name h‘ad,corrie ﬁp in the brief in{/estigation. Lt. Cheek asked him to give a
Voluniary staterﬁent, similar to thosé that the officers had taken from others thaf day. Apf)ellant :
agreed to do so aﬁd he provided a handwritten stateﬁlem (State’s Ex. 47) that Lt. Cheek .
.witnes»sed._ R. pp. 253-55; 323. | -
Lt. Cheek published Appellant’s statement tb' fhe jury: |

"I ... Deshanndon Franks am not under arrest for, nor am I being detained for any
criminal offense concerning the events I'm about to make known. I understand I

~am free to walk away without saying anything, and I volunteer the following
information of my own free will for whatever purpose it may serve. I am 26 years
of age and I live ... [in] Cross Hill, South Carolina. I can read and write and I
completed the.twelfth grade in school. .... [I] [l]eft Wash about 12:30. Got to .
Kesha's house. It was Kesha ... Tamia, her baby and Darryl. We chilled. about ...
15 to 20 minutes. Tamia asked Tevin to take her home. He left to do so, and I was
talking to Kesha and Darryl ... and [I] called Tevin and told him hold on. I'm

. going up the road. I met him at the top of the driveway and we left and ... went to )
Greenville. [I] [c]alled a girl 1 was going to see. .... [S]he didn't answer, so 1
called Scurry and spent the night up the road at the house in Fountain Inn." And
then it's initialed by him and a line is marked through. And at the bottom of the
‘page it says, "I have read each page of this statement consisting of one page. Each
page of which bears my signature and corrections if any bear my initials and I
certify that the facts contained herein are true and correct." The statement was
completed at 4:45 p.m. on the 31st day of January, 2014. And it has the signature
of the person giving the voluntary statement and then my signature as a witness.
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R. pp. 256-577°

Deputy Rakeisha Hill testified that she was called fo the crime scene on January 31%, to
assist in fhe investigaﬁon and help control the crowd. She saw her cousin, Tevin Hill, at the
scéne. Appellaht was not there initially, but he later arrived. R. pp. 276-77. She asked if e'i‘ther'
manv had a problem turning over his phone,_ an(_l each volun‘tarily surrendered his phbne to her.-
Appellant’s iPhone waS introduced as State’é Ex. 41. Deputy Hill immediately surrendered both
phones to Lt. McIntosh. R. pp. 278-80.. |

Lt. Keith McIntc.)sh testified that he received the cell phones frorr-lvDeputy Hill. On
February 1_5.‘, he obtained a search warrant (Court’s Ex. 3) before law enforc;ement looked at aﬁy
of the information on either phone or performed a cell phone “dump” of the information on the
‘phones. After the warrant was obtained and thé phones were gearched, .he found a photograph of |
a semit—auto,r'natic pistol (State’s Ex. 6) on Appellant’s phone. R. pp. 304-05; see also R. p. 323.

Lt. McIntosh was interestéd_ in the cell phone tower locations used by the defendants’
phones. He determined that Verizon Wireless was Appellant’s cellular provider and he obtained
a copy of the company’s records for Appellant’s iPhone A(Staie’s Ex. 34) from them, by making_
an “éxigent circumstance” request. The recoras were sent by e-mail and‘ he transferred them to a
CD-ROM discT R. pp. 305-07. See also Argumént L. |

It was important to get these records quickly be‘cause ﬁo one had been arrested for the
murders, ahd some peol;le in the community were concerned about their safety. R. pp. 307;08.

~

Mclntosh wanted to use the cell tower information to “plot [the] locations of the cell phone.” He

> Lt. Cheek also witnessed a statement from Senny DeMarco Hill and was aware of a statement
taken from James Morgan Hill, but nothing in either man’s statement warranted further
investigation. R. pp. 273-74.
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could do some of this but he had to enlist the assistance of Sgt. ban Kelley, from the Greenville
Count§ Sheriff’s Office to fully and accurately plot the locations. R. p. 308.

Sgt. Kelley, who works in édministration for the Greenville County Sheriff’s Office,
testified that his section goés over the evidence, looks at the informatidn, and gathers phone
records in all major césgs for that office. Because phone records are quite voluminous when first
_ receiv.ed, he uses a software program called GeoTime to streamline a review of those recdrds.

GeoTiﬁe 1s “widely used” by law enforcementAan-d “is becoming the industry standard.” R. pp.
352-54; 362. See also Argumept L
Using'GeoTime to énalyzé the voluminous amount of information provide’drin this case,
Sgt. Kelley was able to track Appellant’s phone activity for the morning of Janpary 31,2014. R.
pp.‘368-69. The first call was made at 2:53:52 a.m. on the 3151. The phone was using a tower on
John_Grant St.,v'in erss Hill, South Carolina. A second call was placed at 3:06:28 a.m. and,
~again, it used a tower in Cross Hill‘; Finally, a call placed .at 4:04:43 a.m. used a tower lin
'Fountain Iﬁn, Soutﬁ Carolina. None of these calls was placed from Greenville. Rather, all were
. eastof Laurens, uptil the pﬁone was onto 1-385 North_. R. pp. 374;77. See also Argument .-

SLED. Agent Mindy Worley and t_Wp ‘(')ther mpmbers of SLED’s crime scene unit
processed the crime scene on the afternoon of JgnparySIS‘. They.found Nikesha in the loveseat
in the living room and v.Sammy was on the living room Aﬂoor. Both victims had been shot.‘
Officers Ialso saw signs of a struggle in the living room.° They seized three projectiles or

~ fragments of projectiles from bullets (State’s Ex. 42). One was “right next to the front door” and

% The rug was folded over on itself, coffee mugs in the floor, picture frame knocked on the floor.
. There was blood, especially around [Mr. Leake], on the floor.” Also, “two of the couch cushions
were off the couch. One [cushion] was on top of a thlrd one, and the other was propped in front
of the couch.” R. p. 124.
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the other two were close to Sammy. They also seized a cartridge casing off of the kitchen counter
and ranother that was lying upder a seat cushion. They likewisé found a drug pipe. R. pp. 121-33.

. Officers did not find anything of evidentiary value anywhere else in the residence. Agent '
Worley later r_eturned to the scene and visually searched for more evidence, but she did not find
anything, R. pp. 134-37. .

- Lt. Ben Blackmon testified that he obtained a search V\;arrari‘f for the crime scene on
January 31%, and SLED responded to .it that day. He also Weﬁt to Milton Grant’s mobile home
that day. From the doorstep of Mr. Grant’s residence, there was a clear view of thé_front of
Nikesha’s mobile home. R. pp. 283-85. | |

IIn' addition to obtaining the statements from Appellant énd Tevin Hill on the 31%, in
‘which they adm'it-ted that they had been to the Victimsv’ residence on January 30", officers spoke
tb Tamia Kinard the following day. >She told them that Appellant had Abeen ‘wearing brov.vn‘
- overalls or COveralls on the >30‘h, and that Appeliant had stéyed with the‘yictims when Hill drov.e‘ '
'he_,rshomg. ‘By .February 3% ofﬁcers.had also §poken to Mr. Gfant, v;/ho had seen an individua1
leaving the victirﬂs’"residencé in bréwn overalls or coveralls. R. pp. 286-88.

In light of this vinformation, officers obtained and executed a search warrant for
Appellant’s bedroom in his grandmother’s residence on February 4. In his bedfoom, they found
a pair of b%ovx;n coyerallé'(State’s Ex. 385 and a red baékpack (State’s Ex. 39). In the backpéck,
they discovered “a double stacked élongafed magazine for a firearm (State’s Ex. 29). R. pp. 288-
92; 323. Mr Scﬁrry cooperated with law ehforcement and éonsep_ted to a search of his residence,
bﬁt nothing of evidentiary value was found there. R. pp. 293. 'Appellant and Tevin Hill were

arrested for the murders on February 5" R. p. 324.
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~ Dr. James_Fulcher,.\ the forensic pathologist who p‘jerformed autopsies on tﬁe victims’
bodies, testified that Nikesha died as.a result of a gunshot to the chest. The wound entered just
below her right clavicle and artgled “[shérply] downward.” R. p. 153. It “[p]enetrated deeply into
the chest'to make some"'very large holes in the heart .which o v[.were] fatal. And then it ...
: sigpiﬁcantly dantage[d] the left lung before embedtiing in the fat of her baek on the left side.” R '
pp. 151-52. |
' .D.r..:Fu’lcher found “a significant amount oflblood in the chest cavity and in the 'sack.that
_sufrounds the heart.” He Optned that .I\tikeshat would have died within minutes without ;11edical
treatment. Because this was a distant gunshot wound, the manner of death was homicide. R. pp
- 153-54. ‘ |
Santmie Leake di’e‘d from two gunshot,s te the head. Each wound penetrated into hi.s.brain, e
“each wound eaused significant damage to his”brainv, and either would have been almost instantly ‘
féte.ili..Ag'ein, the manner Of death was homicide end Dr. Fuleher‘found no evidence‘ that these -
wotmds were' close range bor contact wQunds,A such ae stippl_ing. R pp. 154-58. Dr. Fu'leher
llreeovered a ptojeetile from Nikesha’s ,baek and he founa “a deformed projectile lo‘ese irt his
elothing in the body. bag” for Sammie. R. pp. 15 7-58.
| Ira Parnell testified that he is retired..’He had previously worked\ as “a firearm and tool
mark examiner with SLED for 42 years.” In that capacity, former he examined the fired bullets
and bullet fragments and the cartridge cases submitte_d by the Laurens County Sheriff’s Office in
this case. R. pp. 159-63. |
He opined that the two fired bullets- in State’s Ex. 42, as well as the bullets intro’dpced ae
State’s Ex. 44 and 46 were all fired by the same weapon, but the fragment introduced as State’s

Ex. 45 was unsuitable for identification. He further opined that all of the cartridge cases (State’s
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Ex. 43) were also fired by the same weapon. Ruger was one of approximately eighty different
gun companies that could have made the weapon used to fire the bullets. R. pp. 163-67. All of
the fired bullets and the casings were fired by a semi-automatic weapon and were most
consistent with having been fired by a 9 mm. R. pp. 169-70; 175.

Because Mr. Parnell did not receive a weapon in this case, however, he could not say that
the éasings and bullets came from the same weapon. R. pp. 170-71. Mr. Parnell testified that
State’s Ex. 29, which was seized by the Sheriff’s Office during a search of Appellant’s bedroom,
‘was “an extended hlgh capacity magazine which appeared to be consistent with a 9 millimeter
caliber.” He explained that this magazine could hold up to thirty bullets, and that it “[v]ery
possibly” would be consistent with a Ruger 9 mm. The photograph retrieved from Appellant’s
phone (State’s Ex. 6) was consistent with being a Ruger 9-mm. pistol. R. pp. 171-74.

ARGUMENTS

I. Appellant’s claim that Sgt. Dan Kelley was érroneously allowed to testify as an expert is
not properly before this Court on appeal because he never contested Sgt. Kelley’s
- qualification as an expert at trial but, rather, the State’s inability to establish the reliability
of the historical cell site data upon which Kelley relied; and he failed to specifically object
to the reliability of the data when the cell phone records were admitted into evidence
earlier in the trial. Alternatively, the trial judge’s finding that he had waived any challenge
to the reliability of the data by not raising this specific objection when the cell phone
‘records were admitted into evidence is the law of the case because he has not argued on

~ appeal that this finding was erroneous. (Respondent’s Issues I-11I).

For the first time on appeal,' Appellant claims that the trial judge erroneously qualified
Sgt. Dan Kelley as an expeft because his testimony about the location of Appellant's cell pho.ne '
when Appellant made several calls on the morning of the murder supposedly deferred to the
Verizon and its engineers regarding the accuracy of the historical cell site data upon which Sgt.

Kelley relied. He further contends that by allowing this testimony “the trial court abdicated its

gatekeeping function on reliability ... Rule 702[,] SCRE.” The State submits that his argument is
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" not propérly before this Court on appea1> because he never cpnfésted Sgt. Kelley;s’qualiﬁcation
as an expert at trial. Rather, he conceded that Keeley was qualified and, instead, challenged the
S.tate’s‘inab'ility fo establish the réliability .o.f the histor_icai cell site data‘ upon which Kelley
relied, aﬁd he failed to speciﬁqally object to thé reliébility_ Gf :the data when the cell phone |

- recé)rds (State’s Ex. 34) Were admitt.ed into evidence earlier:in the trial. Alternatively, the trial
judg¢’s ﬁﬁding that.he had waived any éhali’énge to the reliability of the data by not raising this
speciﬁc, obje’c'tio.-n when the celi phone records were édmiﬁed into evidehce is the Iaw of the case
becra,usé' he has not:'argu’ed‘ dn appeal ihaf tﬁié finding was elirone‘ous.' Furfhér, Appellant_.’.s

~ argument fails on the “merits.” |

A. | 'Appel-lant5s motion to suppress.

: ‘Appel.bl'ant moved pretrial to suppress evidence resulting f,rovm the s_earch of his iPhone_.
On]J aﬁugry 31, 2014 and before he or his co-defendaht, Tevi‘n Hill, were sfu'spect‘s in the double
homicide, bofﬁ.in'en had surrendered their phones to Laurens‘ Couﬁty Deﬁu"ty Sheriff Rakeisha .
Hiil; who was Hill’s cousin. Appéllant’s iPhone was admitted as Stéte’ s Ex. 41. R. pp. 44—49;
52-53.'Lt.. Kei‘;h Mclntosh obtained a seérch warrant (Cofirt’s Ex. 3) before law ehforcemeﬁt
: looked' at any of the information on either phone or performed a_ cell phone ,“dumb”,of-."
information. R. pp. 52-57. | |

Lt. McIntosh also obtained historical cell site infdrmation for Appellant’s phone from
Verizon Wireless, Appellant’s cellular providér, by faxing Verizon an “emergency situation
discioéurc” on February 4™, He did not seek é search warrant for the cell site data because it
would take longer to obtain the data by a search warrant; there were people in the Cross Hill area

where the murder occurred who were afraid; and law enforcement did not have a suspect(s) at

7 Appellant does no’t challenge the warrant on appeal.
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the t.imef R. pp. 58-.60; 65-67. He explained that the GPS coordinates are maintained by Verizon -
as business records. R. p. 59. |

Appellant argued that the seizure of his iP}ior-le vioiated 'the. Fourth Amendment. He
contended that officers should have gotten a search warrant for the phone before taking it} from
him and that the éubse,quént search warrant was not suppbrted by probable cause. R. pp. 69-71.
He also argued that the State’s expert testimony wouldv be based on the cell site records from
Verizon and asserted thét

[tThose récofds were obtained rwithout ‘a search warrant. They were obtained just

by asking for them. And I would submit to the Court that a search warrant could

have been obtained. Obviously [a warrant] could have been obtained if they had

probable cause. C ' :
‘R. pp. 71-72.

While }he further argued that he “érguably ha[d] a privacy interevst’;' in these records and
_that it was not enough for the State to claim that these were business records (R. p. 72; p. 74), he
did riof lclaim that >the records were unreliable ’bvecause the State was not presenting someone
frpm Verizon to testify to the r‘eliabﬂ’ity' of the data contained in the records. Thé trial judge
_ denied the motion to éuppress the historical cell site location data in light of then-existiﬁg
precedent. See State v. Drayton, 411 S.C. 533, 769 S.E.2d 254 (Ct. App. 2015) (defendant did
not have legitimate expectation of privacy in his historical ceil phone cilte location records which
would be protected under the Fourth Amendment), cert. granted in part, judgment \;a_cate'a’ in

part, 415 S.C. 43,780 S.E.2d 902 (2015). R. p. 75.

B. Introduction of the cell site data into evidence.

¥ Appellant has not argued on appeal that the trial judge erred in denying his motion to suppress.
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Lt. Mclntosh testified before the jury that he was in the criminal investigation division of
the Laurens County Sheriff’ s Office. He received Appellant’s iPhone (State’s Ex. 41) and Hill’e
cell phone (State’s Ex. 42) from Depufy Rakeisha Hill.’” He went to a megistrate the following
morningend obtained a search wafrant- in order to search the rphones’_contents. He foond‘ a
photograph (State’s Ex.v6) on Appellaht’s phone. R. pp. 302-05. Lt. McIntosh determined that
A;')pellant"s cellular provid’er' was Verizon Wireless. He wanted.' to 'obt.ain the location of cell -
towers rthat Appellant’s phone méy have hit off of oh January 31“. Th‘e cellular provider was the .
ohly one thatv could provide this 'infom_lation. So, he sent an “exigent eircumstances” fax to
Verizon;10 and Verizon sent'lhim the requested ihfohmation electronically, via e-mail, and he
| tranéferred them onto a CD-ROM disc. R pp- 305-07.

Appellant renewed his Fou_rth Amendment objection when the State offered the cell site ™
records into evidence as State"s Ex. 34, and the triai judge overruled 1t R. p. 306, lines 16-25. Lt.
‘ Mcintosh further explaihed that he wanted to “plot [the] locatlons of the cell phone He could
~do some of th1s but he had to enlist the assistance of Sgt. Dan Kelley, from. the Greenville
County Sherlff’s Office to fully and accurately plot the locations. R. p. 308.

C. The qualiﬁcation of Sgt. Kelley and Appellant’s objection.

Sgt. Dan Kelley testified that he works in administration for the Greenville County
Sheriff’s Office. After testifyirig to his vwork history, he tesvtiﬁed that his section goes over the

evidence, looks at the information, and gathers phone records in all major cases for that office.

He explained that when his office initially receives phone records, “it is a ...voluminous amount

? The trxal judge overruled Appellant’s renewed objection that his phone was unlawfully selzed
in v1olat10n of the Fourth Amendment. R. p. 303. :

10 He explained to the Jury that there were people in the Cross Hill area, where the murder
occurred, who were afraid; and law enforcement did not have any person arrested; and it would
have taken longer if he had sought a warrant to obtain this information. R. pp. 307-08.
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of data that you get” and it can take “weeks and months to sort through” the data manually. In i
order to speed up this proceés, the SBerist’ Office uses GeoTime, a’ software program.that
“works in conjunction with a program called the CRT ... or the Call}Records Tool.”!! He
analogized GeoTime to “a _big coin sorter” for phone records that “makes it niceA,‘n_eat and eassl
for us to see the data that we need to see.” R. pp. 352-54.

- Sgt. Kélley-had been Working with cell phones, cell phone technology and cell phone |
records for‘ﬁfteen years, and he had used GeoTime for three or four years. He added that'this
was a “substantia;d'portion” of his job duties. He had previously been qualified as an expert
foughly fifty times and he had previdusly been qualified as ;‘an expeft witness in the use of
GeoTime technology and call records translation tqols” in the Eighth' ACircuit. R. p. 354. The
Stéte then proffered him as “gn expert in the use of GeoTime softwére and call. records ,
translation tobls.” R. pp. 354-55.

~ On Appellant’s voir dire of Sgt. Kelley, he testified that GeoTime is Microsoft.based and
"that he believed that Mi-cros,oft was a partner, but Be did no;t know _\Nhether itAhad been éertiﬁed
- by Microsoft. He explained that one of GAeoTimAe’-s‘ functions was to convert the Greenwich Mean . -
“Time on the records tb the apprqpriafe tirﬁe in the area where the call was placéd. While he coulci |
not testify.to the algorithms erniﬂoyed by GeoTime, he could “testify to the use of the software .
-and the data that it translates.” R. pp. 355-56."% Also, in each of the cases he has used GeoTime,
he has verified the reliability of'thelongitudes and latitudes stated in the data. R. pp- 356-57. ‘

He explained that:

" The GeoTime software is more fully explained on the FAQ page of the manufacturing
company’s website, https://geotime.com/about-uncharted/faq/.

> Contrary to Appellant’s derisive assertion, he did not attempt to “dodge” the question posed.
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..[W]hen when we get the data, a lot of the data that consists when you get from
phone companies, [is] all about the phone records, about their billing. So it has
latitude and longitude. And so, that is the main focus of most records, where those
points are. And we've used their mapping system, and we've used Esri's mapping
system which has a lot of -- they're the recognized industry leader. We use their
mapping system as well. And we also use Google to see where the points would
line up with the data that we got and the pomts were accurate.
R. pp. 357-58.
Sgt Kelley does not personally have contact with a phone company and he rece1ved the
phone records for Appellant’s phone from the Solic1tor s Office. R. p. 359. The raw data
- - received from the phone company includes “the latitude and longitude of each call,” the number,_ a
of -the phone placing the call, “text numbers, [and] phone numbers.” Also, some of the data
received is realtime transmission (RTT) data or “ping data,” which is the timea signal from a -

phone “hits the tower and it comes back to the handset.” This shows their best estimate of where .

that-handset is at the time that phone was talking in commnnication with the tower.” R. pp. 359-

-7 60.

He admitted that only the service provider’s engineers could testify to the accuracy of the
RTT data and the tower. He also conceded that RTT data is billing data and is not specifically
~ location data-according to Verizon, but he quickly explained, “i..‘ it does have location data in
there as far as where the handset is at the time ithe call was made. R. p. 361. On further voir dire
by the State, Sgt. Kelley testified ihat GeoTime software is “widely used” by law enforcement,
that “[a] lot of the larger agencies in the nation are using this soﬂware;” and that “it is becoming
industry standard.” R. p. 362.
| In response to the trial judge’s questioning, he testified that he first saw Geo_Time at a
seininar on mapping. There\yas a booth displaying GeoTime and law enforcement officers who

had actually used it in cases were also present. He contacted those officers and spoke to them
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about it. He also watched some seminars and thereafter persuaded the Gréenville County
Sheriff’s Office “if we could get a demo for it.” He reiterated, “It is becoming rapidly the
industry standard.” R. p. 363. |

Appellant’s counsel then argued as follows:

MR. WILKES: Your Honor, my argument is. not as much with
GeoTime. It is with the data in which we feed into GeoTime. ...  think his
testimony was the accuracy of the information, the data that they receive from the
phone company, is subject to the testimony of Verizon's expert as to how accurate
it is. The question of scientific evidence would be that RTT data, for instance, is
-accepted in the scientific community to’be accurate, that it has the sufficient
testing, the sufficient -- what would be peer review type of analysis and the

- examinations to say that this information, this type of data, when it is collected
properly, stored under the proper method and then transferred to the Solicitor's
Office under proper methods, becomes credible and accurate for them then to
testify as an expert in using GeoTime, that it's reliable. So the objection --.

THE COURT: Your argument is essentially garbage in, garbage out -- .

MR. WILKES: It is precisely that. And then the burden is on the State to
establish the reliability, the scientific acceptance of this data that he relies on. It's

. not ... a question that he's not very proficient with what he does and that he
knows how to use GeoTime. But the question is, if Verizon cannot testify and
will not send an expert to testify to the accuracy of it, then how can we say that no
matter what happens after that, that that scientific — you know, because there's
several steps in it. And the verification to say, well, we just checked it on Google.
‘But they're checking the same data that has not been established as reliable.

R. pp. 364-65 (emphasis added).
The State pointed out that his objection had not been made contemporaneously with the
introduction of the records, and the trial judge agreed. R. p. 365. The trial judge then stated that:

For purposes of a 702 expert, reliability analysis, ... the Court's gate keeping
function is basically to determine whether the methodology, in this case
GeoTime, is a reliable trusted method of obtaining relevant data. Relevant
information. And I'm hearing from Mr. Wilkes that he does not have so much of a
problem with the underlying reliability of GeoTime. So the Court would. be
inclined to go ahead and qualify this witness as an expert in the field of using this
technology, as well as call records and translation tools. So I will qualify him as
an expert in that particular field."
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R. p. 365.

When the trial Judge told Appellant’s counsel that any objections to the underlying data
was a “completely separate matter” that went “to the weight as opposed to the admissibility of
testimony” (R. pp. 365-66), counsel stated that his understanding ‘was “the weight versus
admissibility has been held not to be the standard, because ... the gate keeping function also
applies to the scientific data and te‘stim‘ony on that data.” R. p. 366. The judge understood-: that

counsel was reférn'ng to State v. White, 382 S.C. 265, 676 S.E.2d 684 (2009)’, which “sort of
altered the 702 analysis.”
. He tﬁen_ruled that Sgt. Kelley expert testimony was admissib]e:

The Court' s function as gate keeper is to 'determine whether the ‘scientific

testimony is reliable, peer reviewed or whether it's trusted, and- essentially can be

used or is appropriately admitted under [Rule] 702 for expert testimony. Your

issue is with the data provided. Your issue is [with] the data provided from the

phone company. From Verizon Wireless. That's something completely separate.

agree with you if that information is -- if for some reason Verizon provided

inaccurate data then perhaps you would have an inaccurate result. But there was

_ no objection to the admission of the underlymg data on reliability grounds,
" only under search grounds was my understanding -- or, sorry, under the
issue of the warrant grounds. .... So I understand your point. I am familiar with -

that. I thmk it is the White case, 1f I'm not mistaken. .

R. pp. 366-67 (empha31s added).{

Appellant’s counsel claimed that he had not waived a challenge to the reliability of the
data and the State’s “burden to establish it as scientific evidence” by féiling to object earlier on
that ground. R. p- 367.

- The trial judge understood counsel’s position and noted cdunsel’s objection. However, he

stood by his earlier ruling and comments. R. p. 367. He then instructed jurors that he had found

Sgt. Kelley “to be an éxpert in the use.df GeoTime and also ... other call record translations. So
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" he can give opinion testimony in that regarci that you can use as you deem appropriate on the
reliability of the evidence.” R. pp. .36 7-68. -

Sgt. Kelley testified on direct examination that Verizon is the largest cell phone and
cellular service provider, and that he had worked with information providéd_ by Verizon iri ,
previous cases. He has found that the information provided by the compariy is “reliable and it's
overwhelming sometimes Awi‘th the amount of data that tiiey supply.” He used GeoTime ti) _
analyze the voluminous amount of information pravided in this case and he was able to track
Appellant’s phone activity foi the moining of January 31, 2014. Without objection, the State
introduced “a portion of the céll phone record that was received from Verizon™ (State’s Ex. 50)
containing the daté and tiines of calls, the phone numbers, tile cell phone locations, and a'
" “confidence level’i foi the data’s reliability provided by Verizcini R pp- 368-73.'Again without
objection, the State intri)duced two documents. (State’s Exs. 24 and 25) create.d from ;‘Screen
shots that. GeoTime put out,” that rgﬂecited three phone calls made: iiy Appellant’s. phone on
January 31, 2014. R. pp. 373-74. | |

The first call was made at 2:53:52 a.m. on the 31%. The phone was iising a tdiwer an John
' Grarit St., in Cross Hill, South Cafolina. A seconci call was piaced at 3:06:28 a.m. and, again, thé
phcine uaed a tower.in Cross rHill. Finally, on a call placed at 4:04:43 a.m., the phdne.used a
tower in Fountain Inn, South Carolina. Norie of these calls was placed from Greenvilla. Rather,
all were east of Laurens, until the phone was onto 1-385 North. R. pp. 374-77.

E. . Discussion.

1. Appellant’s argument is proceduraliy barred.

Initially, Respondent subriiits that Appellant’s argument that Lt. Kelley was not properly

qualified to testify as an expert is procedurally barred for two separate reasons. First, he did not
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challenge Kelley’s qoaliﬁcations to testify -as an expert at trial. On -appeal, Appellant has
' confused the qualification of Sgt. Kelley. ae an expert with the admissibility of his expert opiniorl
testimony. Although the two concepts are - quite obviously - cloeely related, the South Carolina
Supreme Court has made clear that they are distinct: “To be clear, the reliability of a Witness's '
testimony is not a pre-requisite to determining whether or not ttle witness is an expert. The
expertise, reli.ability,.and'the ability, of the testinrony to assist the trier of fact are all threshold
determinations to be omade prior to the admission of expert testimony, and generally, a witness's
expert status will be determmed przor to determining the rehablllty of the testimony.” .State V.
T app 398 'S.C: 376, 388, 728 S.E.2d 468, 474-75 (2012) (emphasis in original) (footnote
' omitted).
Rule 702, S.CRE, provides that:
-If scientific, technical, or other specialized knowlédge will assist the trier of . fact
_to understand the evidence or to determine a fact in issue, a witness qualified as ‘
an expert by knowledge, skill, experience, training, or education, may testify
thereto in the form of an opinion or otherwise.
“The 'quv_aliﬁcation of an expert witness arrd the admisSibility of the expert‘s testimony are
. matters within the tria} court’s{disc‘retion.” Gooding v St. Fr.anc’is Xavier Hosp., 326 S.C. 248,
252,487 S.E.2d 596, 598 (1997). “There is no exact requirement concerning how know]edge or
| skill must be acquired.” Honea v, Prior, 295 S.C. 526, 530, 369 S.E.2d 846, 849 (Ct. App. 1988)
(citation omitted). In determining a witness's qualiﬁcations as an expert, the trial court should not
have a solitary focus, but rather should make a broad inquiry. Maybank v. BB&T Corp., 416 S.C.
541, 567, 787 S.E.2d 498, 511 (2016), reh'g den. (July 13, 2016). “The test for quallﬁcatlon of

an expert is a relative one that is dependent on the partlcular witness's reference to the subject.”

Wilson v. Rivers, 357 S.C. 447, 452, 593 S.E.2d 603, 605 (2004). State v. Robinson, 396 S.C.
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577, 586,722 S.E.2d 820, 825 (Ct.App.2012). Any “defects .in the ameunt or quality of
education or experience go to the weight of the expert's testimony and not its admissibility.”

Appellant did not challenge wﬁether Sgt. Kelley was qualified to testify as an expert at
trial and he did not obtain a ruling on Kelley’s qualification from the trial | judge. To the contrary,
Appellant conceded that‘ “It's not ... a question thaf [Sgt. Kelley’s] not yery proficient Witi‘l what
he does and that he knows how to use GeoTirﬁe.” Appellant likewise did not challenge the
reliability of GeoTime. R. p.364. Accordingly, he may not now raise a challenge to Sgt.'Kelley’s
qualification as an expert for the first time on ap‘peal. See State v. Baz:ley, 298 S.C. 1, 5-6, 377

S.E.2d 581, 584 (1989)”(a'party cannot argue one theory in support of his objection or motion at

| tﬁal and raise a different the01"y on appeal); State v. Watts, 321 S.C. 158, 167, 467 S.E.éd 27I2, |
278 (Ct.App. 1996) (“To be preserved for appellate review, an issue must be beth presented to
‘and passed upon by the triaj court”)l; State v. Dunbar, 356 S.C. 138, 142,. 587 S.E.2d 691, 694
(2003) (“A perty neea not use the exact name of a legal dectrine in efder t.o preser;/e it, but it
must be clear »that’.the argument has been preéented on that gfound”j; I'On, LL.C. v. T own of Mt.
Pleasant, 338 S.C. 406, 422, 526 S.E.2d 716, 724 (2000) (explaining vthat -imposin'g issue
preservation requirements on the appellant is-mealyl't to enable the luower court to rule properly
after it has -consider_ed all relevant facts, law and ar.guments;‘and noting that the purpose of en
appeal is to determine whether the trial court erroneously acted or failed to act, and when
appellant's contentions are not presented or passed upon by the trial court, such contentions Will
not be considered en appeal).

Secondly, Appellant’s argument is not preserved because he failed to specifically raiée an
" objection to the reliability of the data when the data was admitted into evidence, earlier- in the

trial, as State’s Ex. 34. R. pp. 307-08. He also did not object to the State’s failure to adequately
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authenticate the records under Rule 901(a), SCRE, even though  the documents were not admitted
through a records custodian from Verizon, or another appropriate vVerizon employee.. See Deep
Keel, LLC v. Atl. Privazf_e Equity Grp., LLC, 413 S.C. 58, 64, 773 S.E.-Zd 607, 6v10 (Ct. App.
2015) (stating the burden to authenticate .ev.idence is not high and requires only that the
proponent of the evidence offer a satisfactory foundation from which the Jury could reasonably
find the evidence is authentic)'. If Appellant had contemporaneously .objected to 'inadeqaate
authentication, then the State .could have introduced these records through a Verizon records
castodian or otner emp_loyee who may have been able to answer the questi.ons as to relrability
th_at Appel_lant subse(juently raised.‘ |
-Appellant was undoubtedly aware that the State planned to present an expert, whose
| testimony nvould assist jurors in understanding the cell phOne records. Thus, h1s argament"is
: procedurally barred,.in the absence of a contemporaneous and spec1ﬁc objection at the time the
‘records were 1ntroduced See, e.g., State v. Webb, 389 S.C. 174, 183-84, 697 S E. 2d 662 667 (Ct |
- App..2010) (“In order to preserve an error for appellate review, a defendant must make a
conter_nporaneou_s objectron- on a spe01ﬁc ground™); State v. ‘Hoffman, 312 S.C. 386, 393, 440
S.E.2d 869, 873 (1994) (“A contemporaneous objection is required to properly preserve an error °
for appellate review”); State v. Prioledu, 345 S.C. 404, 411,,54.8 S.E.2d 213, 216 (2001) (an
objection shouldh be addressed to the trial court in a sufficiently specific manner that it brings
attention to the exact error); S.C. Dep't of Transp. v. First Carolina Corp. of S.C., 372 S.C. 295,
301-02, 641 S.E.2d 903, 907 (2007) (to be preserved for appellate review, an issue must have
~ been (1) '_raised to and ruled upon by‘the tr‘iat court, (2) raised by the appellant, (3) raised in a
timely manner, and (4) raised to the trial court with ‘suﬁ?cient specificity); State v. Burton, 32‘6

: S.C.V605, 609, 486 S.E.2d 762, 764 (Ct. App. 1997) (“Failure to object when the ev_idence is
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offered constitutes a waiver of the right to object”); State v. Halcomb, 382 S.C. 432, 676 S.E.2d
149 (Ct. App. 2009) (defendant abandoned appellate elaim regarding hie cooperation with police
about co-defendaﬁt’s sﬁbsequent murder, where defendant's appellate brief dird not contain any
arguments about th1s clalm) Cf. State v. Penland, 275 S.C. 537,538,273 S.E.2d 765, 766 (1981)
(" One may not preserve a vice until he learns what the result will be and then, take advantage of
the error on appeal”); State v. Lynn, 277 S.C. 222, 226,284 S.E.2d 786, 789 (1981) (stating the
failure -to make a proper contemporaneous objection to the admission of evidence “cannot be
later bootstrapped by a motion for a mistrial” and waives any objectioﬁ to the evidence); State v. -
Mayfield, 235 S.C. 11, 23, 109 S.’E.2d 716, 723 (1959) (;‘But if indeed the jury was not ‘swem,.-'
~that was a fact known to appellant during the trial and which he should _then and there heYe
cailed to the attention of the trial j‘udge”).13 | |

Moreover, an appellant may‘ not ﬁse the reply'brief to argﬁe issues not argue_d in the
initial brief. Hunter v. Staples, 335 SC 93, -103, 515 S.E.2d 261, 267 (Ct. App. 1999) (where the
Department argued.in the initial brief that the evidence was inadmissible under Rule 608 and 613 ,
and'did not argue error under Rule 609(a)(2) in its initial brief, it was precluded ffem asserting
this argument for the first time in its reply brief); Glasscock, Inc. v. United States Fidelity and
Guar. Co., 348 S.C. 76, 81, 557 S.E.2d 689, 692 (Ct. App. 2001) (... an argument in a reply
brief cannot present an issue to the appellate court if it was not addressed in-the initial brief”);
Jackson v. Bi—Lp Stores, Inc., 313 S.C. 272, 2717, 437 S.E.2d 168, 171 (Ct.App.1993) (“The

partners make several new arguments relating to estoppel and ratification in their reply brief.

"> Respondent submits that a failure to enforce this procedural bar would encourage sandbagging
by trial attorneys. Contra Penland, 275 S.C. at 538, 273 S.E.2d at 766. The Supreme Court’s
concern about possible sandbagging by trial counsel in capital cases was one reason the Court
abolished in favorem vitae review. See State v. Torrence, 305 S.C. 45, 64- 65 406 S.E.2d 315,
326 (1991) (Toal, J., concurring in result).
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Howe\}er, these arguments are not properly before this Court' because an appellant cannot make
- new arguments for reversal in a reply brief’)“ (citation omitted); Jean Hoefer Toal et al.,

: Appellate Praetiee in South Carolina 75-76 A(2d. ed. 2002).

2. Alternatively, the trial judge s finding that Appellant had waived:his ability

. to challenge the reliability of the data in the Verizon records by not objecting
on that ground when the State introduced the records is the law of the case
because Appellant has not challenged this finding on appeal.

‘Addressing the issue that was preserved for this Court’s ret/iew, 1.e., the admissibility of
- _ngt._ Kelley’s testimony, Respondent submits that the trial judge found that Appellant had waived
his challenge to the reliability of the data in the VeriZOn records‘by not objecting on that ground
when the State introduced the records. R. p. 365, lines 10-11; p. 366, lines 22-414 line 5. On |
iappeal Appellant has not presented this Court with any challenge to the trial Judge ] adverse B
| ﬁndrng in his Initial Brief of Appellant Therefore the trial Judge s finding that Appellant waived
his challenge to the reliability of the data in the Verizon records by not obJectrng on that ground
“when the State introduced the records is law of the case. See e.g., Rule 208(b)(1)(B) SCACR

'(“Ord1nar11y, no pornt will be con81dered which is not set forth in the statement of the 1ssues on
| appeal”); Carolina Chloride, Inc. v. Richlana’ County, 394 S.C. 154, 714 S.E.2d 869 (2011) (an
unchallenged rulrng, right or wrong, becomes the law of the case) Caprood V. State 338 S.C.
‘103 525 S.E.2d 514 (2000) (where the appealing party does not challenge a ruhng, it becomes
the law of the case and will not be considered by this Court); see also State v. Black, 400 S.C. 10,
- 28,732 S.E.2d 880, 890 (2012). | |
3. The trial did not abuse his discretion by permitting Sgt. Kelley’s testimony.
Further, the trial did not abuse his discretion by p‘ermitting' Sgt. Kelley’s testimony.

Contrary to Appellant’s contention, the trial judge did not abdicate his duty as a gatekeeper on

the reliability of the evidence.” Rather, he properly applied Rule 702, SCRE, White, and its

33



progeny by determining that Sgt. Kelley’s expert testimon_y was admissible. Again, “[t]he
qualification of an expert witness and the admissibility of the expert's.testim'ony are matters
within the trial court's discretion.” Gooding, 326 S.C. at 252, 487 S.E.2d at 598.I The Supreme
Court has explained that: | |

In determining whether to admit expert testimony, the court must make three
- inquiries. First, the court must determine ‘whether “the subject matter is beyond
the ordinary knowledge of the jury, thus requiring an expert to explain the matter
to the jury.” Watson, 389°S.C. at 446, 699 S.E.2d at 175. Second, the expert must
have “acquired the requisite knowledge and skill to qualify as an expert in the
~particular subject matter,” although he “need not be a specialist in the particular
branch of the field.” Id. Finally, the substance of the testimony must be reliable.
~1d.- 1t is this final requirement of reliability which is the central feature of the.

inquiry. White, 382 S.C. at 270, 676 S.E.2d at 686 :

If the proffered testimony is scientific in nature, then the circuit court must
determine its reliability per the factors set forth in Council. Id. at 449-50, 699
S.E.2d at 177. Under Council, the court must consider the following: “(1) the
publications and peer review of the technique; (2) prior application of the method
to the type of evidence involved in the case; (3) the quality control procedures
used to ensure reliability; and (4) the consistency of the method with recognized
scientific laws and procedures.” 335S.C. at 19,515 S.E.2d at 517.

Graves v. CAS Med. Sys., Inc., 401 S.C. 63, 74-75, 735 S.E.2d 650, 655 (2012).
The State submits that Sgt. Kelley’s testimony fully supportS'the finding that he was
qualified to testify as an expert under Rule 702, SCRE, even though it was not neeessary for him

to be so qualified."* Also, while Appellant contests both his qualification as an expert and the

* This Court has previously affirmed a case pursuant to Rule 220(c), SCACR, in which the
appellant asserted that his murder and armed robbery convictions should be reversed because the
trial court allegedly erred in permitting two witnesses to testify regarding cell phone location
data without qualifying them as experts. See State v. McDonald, 2017-UP-285, 2017 WL
4791156, at *1 (S.C. Ct. App. July 12, 2017). Other jurisdictions have likewise consistently
found testimony that simply describes the information in a cell phone record, such as that given
by Kelley, is proper lay testimony. See Collins v. State, 172 So. 3d 724, 743 (Miss. 2015)
(holding that testimony that merely informs the jury as to the location of cell phone towers is
proper lay testimony when it is based upon the personal observations of the witness); Perez v.
State, 980 So. 2d 1126, 1131-32 (Fla. 3d Dist. Ct. App. 2008). (finding a cellular company's
records custodian was not required to be qualified as an expert to testify regarding geographic
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‘reliability (;f his testimony, he conceded in the trial court that' Sgt. Kelley was qualified to give
expert testimony. R.» D 364.

' Funher, the record fullyl supports , the triai juage’s .ru‘ling that his testimony was
admissible. H¢ explained how the raw daté recei\"}ed from the phone company records includes
“the latitude and lovngitude of each ‘call,” the number of the phone placing the call, “text numbers,
[and] phone numbers.” Also, ﬁe testified thét some. of fhe data received is realtirﬁe transmission
(RTT) data or “ping data,” which is the time a signal from a phone “hits the tower and it comes
.back to the handset.” R pp- 359-60. Moreover, he fully explained

e How he had been working with cell phone rec_c;rds and cell phone technology for
. roughly fifteen years and with GeoTime software for three to four years;

- o how GeoTime, the program on which he based his expert testimony “works in
conjunction with a program called the CRT ... or the Call Records Tool,” to
simplify and organize the “voluminous™” amount of data from cell phone records,
thereby “mak{ing] it nice, neat and easy for us to see the data that we need to

- see,” (R pp. 352—56)

T . how he first came to Gise GeoTlme and the educatlonal trammg he received on its
use (R. p. 363)

e that GeoTlme .18 Mlcrosoft based and that he beheved that Mlcrosoft was a
partner;

o . that in each of the cases he has used GeoTime, he has verified the reliability of the

~ longitudes and latitudes stated in the data by comparing this information to the

longitudes and latitudes obtained by using “Esri's mapplng system” and Google
(R. pp. 356-58);

coverage of a typical cell tower and factually explain the contents of phone records); United
States v. Baker, 496 Fed. App'x 201, 204 (3d Cir. 2012) (finding a federal agent's testimony as to
his use of computer mapping software to create map of defendant's general location from cell
phone records did not involve expert testimony); United States v. Evans, 892 F. Supp. 2d 949,
953 (N.D.III. 2012) (finding creation of a map plotting cell towers utilized by a defendant's

- phone does not require specialized knowledge and is admissible through lay opinion testimony);

Burnside v. State, 352 P.3d 627, 636 (Nev. 2015) (holding the State was not required to notice as
an expert witness a detective who made a map of cell phone sites that handled calls from cell
phones reglstered to the defendant) :
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. ~that GeoTime software is “widely used” by law enforcement, that “[a] lot of the
larger agencies in the nation are using this software;” and that “it is becoming !
industry standard” (R. p. 362).
Appellant’s contention that the testimony was not sufficiently reliable because Sgt.
Kelley could not precisely determine the reliability of the underlying data misses the mark and
igno.res experts are not required to testify to the precise reliability of the underlying da_ta,las
] opposed to the reliabilitsz of the underlying science, generally. See White, 382 SC at 2l4, 676
S.E.2d at 688; State v. Jones, 343 S.C. 562, 572, 541 S.E.2d -813',. 818 (2001) (holding scientific
evi(lence is admissible under 2, SCRE, if the trial court determines the underlying science is
reliable after applying the factors set forth in State v. Jones, 273 S.C. 725‘ 259 S.E.2d 120
(1979))."° The State would l1kew1se note that several courts have rejected challenges to the
reliability of cell phone mapping technology, with some finding that it is so well accepted in both
sc1enceand law that a hearing on its admissibility i is unnecessary.v See, e.g., Jackson v. "Allstate
 Ins. Co., 785 F.3d 1193, 1204 n. 5 (é‘h Cir. 2015) (rejecting a challenge to the reliability of cell :
phone mapping technology); United .States v.,v.Lewisbey, 8’43 F.3d 653, 65§ (7‘th Cir. 2016)
(“Using call records and cell towers to detennine the general lo_cation ofa phone at specific times |
isa well-accepted, reliable methodology™); United State v, Jones, 918 F.Supp.2d 1, 6-7 (D.D.C.
2013) (finding the reliability of cell phone. mapping is so well-established that a Daubert v.

Merrell Dow Pharm., Inc., 509 U.S. 579 (1993), hearlng was unnecessary) People v. Wells,

2007 WL 466963, at *11 (Cal Ct.App. 2007) (“It is simply not true, as defendant contends, that

' The fallacious nature of his position is readily apparent if one imagines a hypothetical case in
which each party has an expert in a given field, each expert relies upon different underlying data,
and each reaches a different conclusion(s) based upon his or her underlying data. Each party
could then argue that the other party’s expert could not sufficiently establish the reliability of his
testimony. This is an absurd result. Additionally, it appears that Appellant is making an effort to
backdoor a Rule 901(a), SCRE objection by calling authentication something else.
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the ﬁse of cell phones to locate a caller is new to the law. Cell phone evidence has been
introduééd for that burpose ih a nufnber of cases across the country...;”); People v. Davis, 2006
WAL 296536é, at *10 (Cal.Ct..App.2006) (“[TThe technology in question is neither new to science
- or the law.”); Pdllin v. State, 272 Ga. 747, 534 S.E.2d 69, 71 (2000). |
'Additiqnally, the. récord reﬂects that Sgt. Kelley testified fhat" he was familiar with

Verizon's status in the hieraréhy gf the cell phone providers and service providers and that it was
the largest. He also’ testified th~a4t he had worked with Verizon’s infbrmation in previous éases
that he hadi invést“igatedz and that their _information Was “reliablé and it's overwhelming
'sometimes with the amount of data that they supply:” R. p. 368. Therefore, he did testify that the
underlying data was reliable.l ‘ o | |
| : Sgt; Kelléy’s .testimo'ny also passes a Rule 403, SCRE, analysis because the danger of
unfair prejudic'e does not substanti_all'ly outweigh its probativeAvalue?. Sée State v. Aleksey, 343
o ; S.C. 20, 35, 538 S.E.Zd 248, 256 (2'000.).‘ It was I‘extremel.y probaltive‘becaus_e it_circumsta_ntially
corro;t;orated testimony from Tevin Hillfthat he and Appellant had not .gone to Greenville oﬁ the -
31.5t,"b'}1't~ had stopped whéﬁ they re;"iched Fouhfain Inﬁ. Thus, the tesﬁmony 'circumstantia_lly ‘
proves tiaat both Appellapt. and Hill (ét Appellant’s direction) ;gave false iﬁfofmation to the
| »Sheﬁff’s bépartment in their January 31% statements. |

o It also corrobérates’the_‘ tirﬁeframes‘éf the calls to which Hill and Scurry testified, as
‘discussed in the‘ “Statement of Facts.”,Theré was no danger of unfair prejudice because Sgt.
: Kelley’s testimony didl not establish. any point that was not already before the jury. Given the
i)resent record, the trial judge did not abuse his discretibn by permitting Sgt. Kelley’s expert
- testimony and he properly reasoned that Appellant’s attacks on the State’s perceived failure to -

» establish the reliability of the testimony was merely fodder for the jury but did not render the
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testimony inadmissible. See Wite, 382 S.C. at 273-74, 676‘S.E.2d at 688 (explaining that the
trial court may determine that challenge to expert’s testimony goes to the weight testimony
should receive as opposéd to arrlmissibility “only after making a threshold determination for
purposes of admissibility™). See also Perry v. New Hampshire, 565 U.S. 228, 237, 132 S.Ct. 716,
723 (2012) (“The Constitution ... protects a defendant against a conviction based on evidence of
questionable reliability,. not by prohibiting introduction of the evidence, but by affording the
defendant means to persuade the jury that rhe evidence should be discounted as unworthy of |
credit. Consfitutional safeguards available to defendants to counter the State's evidence include
~ the Sixth Amendment righrs to couhsel,r ... compulsory process, ahd confrontation plus cross-
examination of witnesses .... Apart from these guaranteos, we have reoognized, state and federal
statutes anrl rules 'ordinarily govern the admissibility of evidence, and juries are assigned the task
of determining tho reliability of the evidence ‘presented atv trial”) (citations omitred).

» Moreover, any error in admitting Kelley’s expert testimony must be viowed as harrhless
beyond avreasonable doubt, éince introduction of it could not reasonably have affected the resuit
of-Appellant’s trial. See 'State V. Sherard, 303 S.C. 172, 175, 399 S.E.2d 595, 596 (1991) (“Error
in a criminal prooecution is harmless when it could not reasonably »}rave affected the result of the
triaI”); State v. Boiley, 298 S.C. 1, 5, 377 S.E.2d 581, 584 (1989) (“When guilt has be‘er‘ll
conclusively proven by competent evidence such that no other rational conclusion can be
reached, the Court should not set aside a conviction because of insubstantial errors not affecting
the result”). “Whether an error is harmless depends on the circumstances of the particular case.”
Tapp, 398 S.C. at 389, 728 S.E.2d at 475. |

Even though the case was based on circumstantial evidence, there was overwhelming

‘circumstantial evidence of Appellant’s guilt. Appellant was the last person seen with the victims
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| before they were mnrdered; seife_ral witnesses identified State’s Ex. 38, clothing seized from his |
bedroom, as the distinctive brown clothing thet he was wearing on J anuar.y 30™-31%; and Milton
“G’rant testified that the person he saw emerge from Nikesha’s reeidence'Was wearing “something
brown.”_Inferably, ehonly after the shooting occurred, Appellant ’T[elephoned' Tevin Hill and
enlisted Hill’s assi.stance in fleeing the scene,' which further evinces his guilty knowledge.l‘6
Also, the weapon used to kill the Viet.ims was a .9 mm eemi;automatic pistol; Appellant
'Wes displaying a Ruger 9 mm. only hours before th'elmurders; he had a photograph of ; Weapon
| consistent‘w’ith a 9 mm. on his iPhOne; and -he had a clip that could hold up to thirty rounds in his
~ bedroom that could» be used on a 9 mm. ‘Furfher, ‘he lied to the Sheriff's Office about his
Whereabouts on the morning of J anliary 31 amd he initially managed to persuade Trevin Hill to
" tell the same lie. Indeed, about the only thing missing from the prosecution’s evidence was an |
eyewitness to, er a video recording of, the murders. |
And, as noted, Sgt Kelley’s testimony did not .establis.h any point that WE.IST not anea(.iy‘

before the jury. Instead, it circumstantially corroborated the testimony‘ of Hill and Scurry.'” Thus,

6 See State v. Pagan, 357 S. C. 132, 591 S. E.2d 646 (2003) (evidence of flight constitutes
evidence of defendant’s guilty knowledge and intent); State v. Grant, 275 S.C. 404, 407, 272
S.E.2d 169, 171 (1980) (“[A]ttempts to run away have always been regarded as some evidence
of guilty knowledge and intent™) (01tat10n omitted). See also United States v. Kennard, 472 F.3d
1851, 855 (11" Cir. 2006) (“People, including jurors, realize that while “[t]he wicked flee when
no man pursueth,” Proverbs 28:1(KJV), they really flee when law enforcement is looking for
them. That is why evidence of flight is admlss1ble and probative™).-

"7 As discussed in the “Statement of Facts,” Hill testified that he followed Appellant’s
instructions and took back roads when he drove from Cross hill to Fountain Inn. As they were
riding, Appellant tried calling someone and Hill thought it was Scurry. They eventually reached
Scurry’s residence, where they slept until 8:00 am. R. pp. 223-25. Also, Appellant had
instructed Hill to say that they had gone to Greenville on the morning of January 31st and Hill
said this in the first statement he gave to authorities. However, he testified that this was not true
- and that they never went to Greenville. R. pp. 230-32.
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Lt. Kelley’s testimony was harmless beyond vf.l reasonable doubt because it was merely
cumulative to other testimony admitted without objection. See State v. Johnson, 298 S.C. 496,
499, 381 S.E.2d 732, 733 (1989) (“The admission of improper evidence is harmless [when] it is
mergly cumulative to other evidence..”); Staté v.*Holde.r,‘ 382 S.C. 278, 289, 676 S.E.2d 690, 696

(2009) (the erroneous admission of evidence is harmless when, in view of the record as a whole,

the impact of the evidence was minimal and it was cumulative to other evidence admitted

| without objection); State v. Blackburn, 271 S.C. 324, 329, 247 S.E.2d 334, 337 (1978) (“Under
settled prinéip]es, the admission of improper evidence is harmless where it is merely cumulative
_ to other evidence”). Therefore, Appellant’s first argument lacks merit.

II. Assuming arguendo that Appellant’s unrecorded .objection preserved this issue for
appeal, the trial judge did not abuse his discretion by charging the jury on the permissive
inference that may be drawn from the use of a firearm in a homicide case because, unlike
the facts in State v. Belcher, there was no evidence presented at trial that would have
reduced mitigated, excused or Justlfied the homlclde

Relymg upon State v. Belcher, 385 S.C. 597 612, 685 S.E.2d 802, 810 (2009)':‘

Appellant’s-remaining contentlon is that the trial judge erred -by giving a jury instruction on the
permissive inference that may be drawn from the use of a firearm in a homicide case. Assﬁming
arguendo that Appellant’s unrecorded objection preserved this issue for appeél, the State submits

. that his reliance on Belcher is misplaced and that there was no error because, unlike the facts in

Belcher, there was no evidence presented at trial that would have reduced, mitigated, excused or .

justified the homicide. Rather, Appellant was either guilty or not guilty of the crime of murder.

A. How issue developed at trial.

Scurry testified that he received a call from Appellant sometime after 3:00 a.m. on January 31st.
Appellant claimed that he and Hill needed a place to sleep because they had been to Greenville
and were too intoxicated to make it home. R. p. 244. The call had awakened Scurry and he did
not know of what Appellant said was true, but he agreed to let them stay at his place. After that
call, Scurry went back to sleep. He received another call from Appellant around 4:00 a.m., who
was outside. Scurry eventually got up and let the two men into the house. R. pp. 244-46.
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Appellant waived his right to testify at trial and the defense was given the last closing
argument. R. pp. 387-88. The trial judge apparently previded the parties _With his proposed jury
instructions (see R. pp. 385-86) and those proposed instructions apparently did not include a
charge ‘oni the permissiye inference of malice that may be drawn from the use of a firearm in e
homici('ie case. Following' the State’”s cllosing argument, the trial judge exeused the jury and
1nformed the partles that | |

THE COURT: The reason | demded to call a brief break when the State delivered.
* its closing it occurred to the Court that the Court had not included the inference of
malice language from use of a deadly weapon in the construction concerning
‘malice and I.did not want to sandbag Mr. Wilkes or anyone, because under my
reading of Belcher, a case that's actually out of Laurens County, that instruction
would be appropriate in this case because there's no evidence tending to reduce
the homicide to a voluntary or an 1nvoluntary homicide. Accordingly. 1 have
included the inference of malice language, as well as a definition of what
constitutes a deadly weapon under South Carolina law. I have included those in
my new instructions and I wanted Mr. Wilkes to be able to.deal with that in his'
closing if he chose to, to try to deal “with that or address that in his closing
argument, hence . the Court taking a brief break. The Court has now, of course,
. included that language, and I do understand Mr. Wilkes' objection to that that he
‘made at sidebar. Despite that objection, the Court has included that language.

et

R. p. 410, line 22 — p. 411, line 16.
As part of the trial judge’s instructions on inferred malice, he thereafter charged jurors
that:
Inferred malice may also arise when the deed is done with a deadly weap'oﬁ. A
deadly weapon is defined under our law as an article, instrument, or substance
which is likely to cause .death or great bodily harm. Whether an' instrument has
been used as a deadly weapon depends on the facts and circumstances of each:
case. The following are examples of instruments recognized under our law which
may be deadly weapons. A pistol, shotgun, rifle, dirk, dagger, knife, slingshot,
metal knuckles, razor, gasohne firebomb or Molotov cocktail, or lighter fluid.
R. p. 433, lines 15-25.

Appellant took exception to this portion of the jury instruction for the reasons that he had

given at the unrecorded sidebar. R. p. 439.

41



\ B. . ‘Discussion.

Initially, Respondent submits that AppeHant’s second issue is not preserved for this
Court’s review on appeaI. “In order to preserve an error for-appellate review, a _defendant must
make a contemporaneous objection on a vspecfﬁc ground.”» Webb, 389 S.C. at 183-84, 697 S.E.2d
at 667; State v. Hess, 279 S.C. 14, 301 S.E.2d 547 (1983). “An objection mede during an off-the--
.reeord confefence Awhich is not made paﬁ of tﬁe record does not bfeserve the question for
| review.” York v. éonway Ford, Inc.,‘ 325 8.C. 170, 173, 480 S.E.2d 726, 728 (1997). See also
Ben;oﬁ v. Davis, 248 S.C. 402, 410, 150 S.E.2d 235, 230 (1966) (“The duty to make timely
* objection to portions of the charge considered errddeoué is not discharged by an objectien made
- at an informal conference in the judge’s chameers v'vldfch is not recorded as a part of the .record”)..

Therefore, Appellant’s second argument is noﬁ properly Befere this Court on appeal. 1d.
Even if he had preserved this issue for appe]i;ite review, it lacks merit. “The law to be
charged must be determined from the evidenee presented et trial.” State v. Brandt, 393 S.C. 526,
549, 713 S.E.2d 591, 603 (2011). “An appeilate court will only reverse a trial court'sdecisidn
regarding a jury cherge if vthere is éri abuse of discretion.” State v. Cottrell, Op. No. 27754, 2017
WL 6503904, et *8 (S.C.S.Ct., Dec. 20, 2017) (citing State v. Pittman, 373 S.C. 527, 570, 647
| S.E.2d 144, 166 (2007)). As the Court noted in Cottrell, “[t]his Court's landmark decision in

‘[Belcher] depdrted frdm the then-c_ommon practice of charging the jury that—.it may imply malice
from the use of a deadly weapon, even where the defendant presents evidence that he used the
weapon in self-defense.” Cottrell, 2017 WL 6503904, at *8 (citation td Belcher omitted)

In Belcher, the Court held that “where evidence is presented that would reduce, mitigate,
excuse or J:ustify a homicide ... caused by the use of a deadlyAweapon, juﬁes shall not be charged'

that malice may be inferred from the use of a deadly weapon. The permissive inference charge‘
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. concerning the use of a deadly weapon remains a correct statement of _'the law where the
only issue presented ‘to the jury is whether the defeﬁdant has'coml-hitt’ed murder ...”
| Belcher, 385 S.C. .at 612, 68_5 S.E.2d at 810 (emphasis ad(ied) (footnote omitted).

Iﬁ the present case, the anly eyidenee presented was that> Appellant was either guilty or -
not guilty of murdering the victims. Thus, the iﬁstruction was appropriate. Id. Appellant is ésking
this Court to extend Belcher to the present case‘becaushze the State could not establish a motive for |
the doubl¢ murder and beeause it relied apen circuthstantial e\tidence to prove his guilt. He
: 'ibfurthér cantends .thatLthe charge was erroneotis because the defehse ""é'ought to show that a third-
party more likely was actually the shooter.” Ez}"ch of ~these :arguments is flawed and does not .
show thelt the trial judge eﬁed by‘ giviag the chaileaged inst'ructiotx.v

- “In this stéte, 1t is well settled;that motive is not an‘elemént'of_ murder ahd, therefore, the
State need not prove motive.” 'State v. Smith, 307 S.C. 376, 385, 415 S.AE{.2d 409, 414 (Ct App.
| 1992), cert. granted (April 7, 1993) cert. a’isatisse‘d as impra'vidently grantéd(Ndv. 10, 1993);
State v. Thrailkill, 73 S.C. 314, 53 S. E. 482 (1906) cf. State v. Edwards, 127 S.C. 116, __ ,120 |
"S.E. 490 491 (1923) (holding the absence of motive is a mere c1rcumstance to be considered by
-the jury and rej ectjng an instruction that the absence of motive may raise a reasonable doubt as to
- the.defe'ndant?s guilt because it was a charge on-the facts). Also, the Supreme Court has not
applied its holding in éelcher to cases-proven by eircumstantial evidence, where there is no
evidence in the record that that would reduce, mitigate, excuse or justify the homicide committed .
by the use of a deadly weapon. Nor should this Court extend Belcher in this case. Cf. State V.,
Bennett, 415 S.C. 232, 237, 7811 S.E.2d 352, 354 (2016) (“although the jury must consider
alternative hypotheses, the court must concern itself solely with the existence or non-existence of

evidence from which a jury could reasonably infer guilt. This objective test is founded upon
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reasonableness. Accordingly, in ruling on a directed verdict motion where the State relies on
circumstantial evidence, the court must determine whether the evidence presented is sufficient to -
allow a reasonable juror to find the defendant guilty beyond a reasonable doubt”); State v.
Larmand, 415 S.C. 23,732, 780 S.E.2d 892, 896 (2015) (“Although Respondent presented
plausible explanations for each of these facts, our duty is not to weigh the plausibility of the -
parties' competing’ explanaﬁons. Rather, we must assess whether, in the light. most favorable to
the State, there was substantial circumstantial evidence- from which the jury could infer
Respondent's guilt™).

L1kew1se there is no merit to his cla1m that the trial Judge erroneously gave the charge
because ¢ the defense sought to show that a third-party more hkely was actually the shooter.” His
argument ignores that proof of third party guilt does not tend to “reduce, mitigate, excuse or
| justify a homicide” committed by use of a deadly weapon, as Beeher requires. 385 S.C. at 612,
. 685 S.E.2d at 810. To the contrary, it is evidence that someone other than the accused committed
the murder.

- Further, in State v. Gregory, 198 S.C. 98, 104, 16 S.E.2d 532, 534-535 (1941), the South
Carolina Supreme Court set forth the rule governing the admissibility of evidence offered by the
defendant to establish that someone else committed the offense with which he was charged. This
rule for the admission of “third party guilt” was stated as follows:

“ ‘[E]vidence offered by accused as to the commission of the crime by another

person must be limited to such facts as are inconsistent with his own guilt, and to

such facts as raise a reasonable inference or presumption as to his own innocence; -

evidence which can have (no) other effect than to cast a bare suspicion upon

another, or to raise a conjectural inference as to the commission of the crime by
another, is not admissible..... [B]efore such testimony can be received, there must

be such proof of connection with it, such a train of facts or circumstances, as

tends clearly to point out such other person as the guilty party.” ” 198 S.C., at

104-105, 16 S.E.2d, at 534-535 (quoting 16 C.J., Criminal Law § 1085, p. 560
(1918) and 20 Am.Jur., Evidence § 265, p. 254 (1939), footnotes omitted).
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. (quoting 16 C.J., Criminal Law § 1085, p. 560 (17918) and 20 Am.Jur., Evidence § 265, p. 254
(1939)) (fbotnotes omitted). | | |
In Holmes v. South Carolina, 547 U.S. 319, 328-29, ‘12A6 S.Ct. 1727, 1733 (2006), the
United States Supreme Court held thaf subséq'uent decisions of the Sopth~ Carolina Sﬁpremé ,
Court “had_r_adically changed and extended the rule,” and fhaf this exter_lsioﬁ violated dué process
by cohsidering the weight of the prosecution’s evidence when ru‘lihg‘ §n the admissibil.ity of such
. evigience. 547 U.S. at 328-30, 126 S.Ct. at 1733_-l34. However, the ﬁle as 'announ;:ed in Gregory
ié constitutional and remains in effect. Id at 328, 126 S.Ct. at 1733. See also State v Burgess,
391 S.C. 15,23,703 S.E.2d 5:1'2, 516—17‘(Ct.App~. 2010). o |
In the present cavse,‘Appellant did not present ény evidence that the third party he asserted
‘rriay be responsible, J ames Morgan Hi’lll (who was supposedly dating Nikesha J ames)», was
anywhere near the crime scene on J a{nuéry 3 IS‘,'énd he rested hié case withouf, availing himself of
“the tri‘al jﬁdge’ s offer to let him (::all -Jaﬁes Morgan Hili or Sionny‘H‘ill as a witness. Séé R. pp.
31 5-21 M8 Moreoi_\}er, the‘triai judge foﬁﬁd thét he did not pres"entAsufﬁcient evidence to satisfy the
réquirements for presenting evide.ncé,vof'third ;;arty guilt, as opposed to questioning the adequacy
of 1a(2v en'fofcement’.s investi»gatiovn.in. the c‘.as.‘e (see R. pp. 259-74; 296—97; 309-19; 330-38), and
: he‘has not appealed the trial judée’é ruiing in thié regard. So, the q'uestioh o-f.third party guilt is
: merely a red herring thaf obfuscates the issue before this Court.
Therefore, Appellant cannot p-rov.e that the trial judge erred in giving a Belcher'charge.

CONCLUSION -

'® James .Morgan Hill was in bthe hospital during the trial but, pursuant to the trial judge’s order,
the State determined that he would have been available to testify. R. p. 335.
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For all of the foregoing reasons, this Court should. affirm the judgment, convictions
and sentencé.
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