STATE OF SOUTH CAROLINA IN'THE COURT OF COMMON PLEAS:

COUNTY OF BERKELEY CASE No. 2016-CP-08-00591
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This matter comes before the Courf pursuant ko' the Motion to, Dismiss Case and

for: Sanctions (“Motion”) filed by Defendant Richatd C. Ivey ajk/a Richard Curtis Ivey

(“Defendant”) agairist Federal. National Mor tgagL Association { Plamtxtf ). A hearing
was: held before this Court on ]anuary 9 2018: Present and patticipating at thé hearing
were William P. Stork, attorney for Plaintiff; and John R, Cantrell, Jt., attomey for

Deféndatit. Based upon a review of the file, evidence presented and -admitfed iri the

record, arguments of cotiisel, and applicable South Carolina statiitory and: case law, 1
hereby find that: the relief sought in Defenidant’s: Mation for sanctions ‘against Plaintitf
~and/or- Plaintiff's counsel is hereby DENIED: I further firid that the portion of

Defendant’s Motion seeking dxsmlssal of the: case is hereby granted ‘without prejudice

baséd’ ‘upon consent: of the parties.




FINDINGS:OF FACT AND CONCLUSIONS OF LAW

L 1 hereby find .and conclude as a matter of law thit the Soiith Carélina
Supreme Court’s:2011 Administrative Order does fiot apply to'the Defendanit:
‘nor the subject property-in;this: ‘matter.

In Defendant’s'Motion, he alléges that Plaintiff is iri- contempt of the South'Carolina.
Supreme court's May 22011 Admlmstratwe Order ("Administrative Order”), and, thus,
Deferidant ds entitled to sanctions against the Plaifititf and/or Plaintiff's counsel. This
argument is without métit, however ‘because: Defendant nor. the subject property is
entltled tothe protection afforded by the, Admlmstratwe Order.

The Administrative:Order eX«pfesslyi'and:s;“(')'lé’lyi. ap‘.pl'iés" to the ~‘1‘Mgrfgqg_9r};f “ which
is defined in the 'Aéi;mjihf’is’tratiiv;e.'tﬁ()f‘rid‘éﬁ- as, “every owner; m’orfgager;-'afnd: debtor under

the noté and mortgage:at issue.” [emphasisiadded]. In this caseé, Defendant was:not a

party to the original, uniderlying “noté and mortgage at issue.” Rather, Marion K. Ivey

‘and Frank R. Tvey (the D.e"f'enc‘laﬁnf_tffsfdeee_a_sed <pavr,en't-sﬁ');.(ciolzé,ctiv'élizyi “Mortgagors”ywere
- thie only “owners; mortgagors; and debtors” Who exéeuted and delivered the rote and
mortgage to Plaintiff’s predecessor in interest. Defendant did niot acquire his infierited
interestin the subject property-until well after his parents, the:Mortgagors; closed orthe:
underlyirig' note and mortgage transaction. <A-éjcf'6"r?d-‘ifﬁgly, a plain reading of ‘the
- ‘Administrative Order dictates ‘tﬁét&-téﬁfi‘s:{COurff-"ffin’d that Defendant was not in privity-of
' contraet with Plaintiff nor'its predecessor thh regard:to thé hote and.: mortgage: at issue;
and therefore, -any protections afforded by the: Adininistrative ‘Order do. not apply to -
Defendant.

To'further bolster this Court's finding and conclusion that the AdmxmstranveOrder
does not apply to Defenidant-in this case, this Court specificlly takes judicial notice,
pursuant toRule 201 of the South Carolina Rules of Evidence, of the:South Carolina Court
Administration’s formal letfer dated June'7, 2011 (“Admin Explanation Létter”), which.
interprets and explairis the intent, scope,-and application of the Administrative Order.
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~ Pursuant to the Admin Explanation Letter:

In paragraph A(1),: concerning who'is-entitled to part1c1pate ini foreclosre
mtervention the: definition of “Mortgagor,” read in context includes only
parties. involved in' the mortgage transactwn in. questlon [empha.s.l_s‘
added]:

Adiiin Explanation Letter, LP‘agéiz..

In this case; Defendant s not a “party invelved in the mortgage transactxon in:

question,” as: the mortgage transaction: was. ‘betwiser and among the Mortgagors : and_

— Plaintitf’s predecessor in intetest, only. As stated.above, Defendant merely obtained an,

inherited-interestin the mortgaged, pmperty; ssubject to Plaintiff's first ‘priority mortgage

lien, gfter the note and moitgage tlansactxon/closmg was Completed between the:
Borrowers and Plainitiff's predecessor.

I hereby fmd: and conclude that, because the Defendant is. notentitled. to’the

‘ protecnons afforded. by the: Admmxstrahve Order, neither Plamhﬁ nor. Plaintiff’s coungel

can be sanctloned for any’ alleged v1olat10n of said Admlmshatlve .rder T;\“Iei.thep‘
Plaintiff nor Plaintiff’s courisel is, nor ever ‘was,required to CQmP!Y :Wl't‘.l;]_;‘_an.}{‘:(‘)f the terms.
of the Administrative Order with respect to: Defendant 1 thi casey tﬁexiéfére! it is
axiomatic that Plaintiff or Plaintiff's counsel can'not be‘safictiotied ‘f":"’crafaih'ng; todothat
‘which:ismnot: requ'ir.ed ‘by law. |

| ‘Based .on the foregomg, I hereby find and conclude that Defenidant’s MOf.'IOI’l for
sanctlons based upon-an alleged vielation of the Admunbtranve Order faxls as a matter:

of; Iaw and is demed




II.  Inthe alternative; even it the event that this Coiitt were- 10 :assume that the
Administrative:Order applies to:Defendant, I hereby: firid afid conclude as a
matter «of law that Plaintiff fully complied with the terms of the
Administrative Order.

Subsegtient 6 the filing of ‘this /dctién, Plaintiff actually, and in good faith,
participated inloss: mitigationeffortswith the Defendant which: resultedin the Defendant
entering:into-a trxal.medlflcahon wlth’ Plamtnff‘soﬁ or about ]u’ly:'2017 "( “Trial Mod™).. The
Administrative Order doesnot xmpose any specificrequiréments on the' Mortgagee whien.
the partles have merely entéred into:a temporary or trial work-out: solutlon Instead, the

Administrative Qrderonly sets: forth certain frequxred procedures in, the event that the

‘partiés agree to.a formal and firalloan: modificatiori or loss mitigation ‘planias follows:

In: the event that the Mortgagor and: Mortgagee agree on any loan.
‘modification. .or othér loss mitigation _plan (" "Agreement”); ‘sich
Agreement shall be reduced to writing, executed by the Mortgagor and
Mortgagee, and served:on.all L parties in: ‘the case. Any: pending case shall be -
stayed, :and’ no hearmg oF foree osure sale held for 90 .days tollgwmg, the
entry: of any Agreement ‘unless the' Mottgagor shall not comply with. the
terms of the Agreement. [émphasis:added].

,If the Mortgagor shall. be in comvhance w1th theterms of the mementf

- -after 90 days, the Mort tgagee’s attomev shall promptly file & notice of
' dxsmnssal of the actlon thhout pre1ud1ce, and the :case:will be' dlsmxssed
“(emphasis added) -

In this «case, the Parties ‘é'id not: é"g’free torany final “[oati modification or loss
‘mitigation plan” as contemiplated by-the Admlmstratlve ‘Order. Rather;:Plaintiff allowed? '
Defendant:to participate in a tentative work-6ut solution ini, the form of the Trial Mod.,
- TheTrial Mod-enterediinto by Defendant and Plaintiff in:this case was merely. temporary,
with the express provision that if Deferidat ‘were to default iinder the Trial Mod,

Defendant would: ‘be denied a pérmdnent loan modn‘xcatzon L ‘therefore, find and:

concludé that the Trial Mod does not constxtute an “Agreement” as défined in the




Administrative Order, and, thus, Plaintiff did not violate any provision of the
Administrative'Order with'respect to:thie Trial Mod.,
III.  Plaintiff -and its «counsel ‘complied with Rule 11,. SCRCP .at all ‘times

throughout the ‘caseé, and, therefore, any alleged violation théreof cannot
support a basis for'sanctions againgt Plaintiff and/or Plaintiff’s couinsel.

Under'Rule 11(a), SCRCP, a party and/or "the party’s attorney may be sanctioned
for filing afrivolous pleading; motion, or other paper, orformaking frivelous ar gumeuts ‘
The party and/or-attorney may also be sanctloned for: flhng a pleadmg. motion;:or. other |
: lp‘,a:__pe_r in bad faith Whether ornot v_ﬂ_’lEI;e;,_jS good ground o :-SLu.Rp:(;)r‘;:gil_-g,;_ Ex parte Gregory.
378 S.C. 430, 663 SE.2d 46 (2008). Ridfe 11 réquires ‘[a]ll motions filed éh’a’"ﬂ' cofitain.an
affirmation that the movant's Sunsel prior to filing the motion has commumcated orally
Qr m wrltmg With opposmg counseland has attémpted in. good faith toresolve the matter

unless the:movant’s counse] céfrtifies that- consultahon would servenoiiseful purpose,
“orcould notbe:tiniely held ThL penalty for' noncomphance isto stnke the motion unleSS% _
. the attorriey promptly amiends the document fo comply with the file,” ]admon s Speed
326 5.¢. 289, 310, 486 S:E. 2d 750, 761 (1997) The deétermination. whether to lmpose
sanctions is at the discretion of the Judge and “sounds. in. _equity rathet than at Taw."” |
Holmies v, Haﬂxswm th; Smkle; & Boid, PA 408 S.C. 620; 641, 760 S.E2d 399 410, (2014) =
‘reh e denzed (Aug: 5, 2014) ,
Counsel for Plaintiff.filed 1ts Motion te:Strike- puxsuant tor Rule 40(j) on or about,
Ogctober 31,:2017 (* ‘Motion to! Strlke") Seeking: ahearingand Order Striking:the case*fromA
| t:he-acctrve*doeket toallow the patties sufficient-time to resolve the: matter In decordance
: thh the reqtiirements of Rule 11, 'SCRCP, priorto Jfiling its.Motion to Strike, counsel for
.ZPlamtlff discussed Plaintiff's:desire to strike the:case with leave to restore with: cotirisel
for Defendant arid ‘;nés"fjéétffuljl‘-y' requested Deferidant’s ‘consent ‘to Plaifitiff’s Motion to

Strike, Plaintife concedes ‘that counsel. for- Defendant .advised Plairitiff that Defendant:



w»&i’ou-’l'c’'{:" not consent to ‘the. Motion to 'Sbvi-ke.. The: Motion. :erronéoufsjiy asserts: that

Counsel for;D_efend‘antr asserts t‘hat,_t;..l’lam‘h‘f,f_ ‘”’w:il.lfu’il':lY"" fil“?fd the:Motion to Strike
tnder R’Lﬁiiiéil’@_(j_)} without Defendant’s :consérit, and as such; Plaintiff violated Rule 11,
SCRCP.  Defendant’s assertion is correct that ‘the Motion was factually ‘incorrect
regarding consent. Further, the citation to R’u‘le40’(j'«) is incorrectas a dismissal tinderthat

Rule requiresiconsent of which there: was.none; However the Motion to Strike expressly

| provxded that the parties:did not'reachan agreement as to the Motion’ to Strike, and that

a hc_armg: was %n‘eeessatyg The filed:Motion to Strike clearly stated that a ff}ﬁ‘ea*r’i’ng on the
matter ‘would be required. whichr would here allowed Defendant a full and fair
:oppoxtumty to dispute: and/or algue agamst the: Motion. to Strike. Unfortunately, the: -
Court erroneously execiited the proposed ‘Order.. However such Order was rescinded
and the parnes ‘were:allowed an opportumty to beiheard as to the Motlon to Strike.
Itis:well settled that “The cotitt at: every stage of the proceedmg must disregard

any: error or defect in- the proceedmg wluch does ot affect the substantial rlghts of'the

partiés.” Rule 61, SCRCP Any defect:in PIamnff’s ‘Motion to Strlke wasia Karmless error

:fmodrflcatlon reView, .was-approved and isaiow eurrent., Whether the:caserwas strlkeni |
“from the docket -or-whether-it was dlsmxssed i§ now: 1rre1evant 'since the loan is current
and Plaintiff consents to; the rhatter being dismissed. - |
Lastly, Déteridarit claims that Plaintiff filed the Monon to: Strlke merely fot the
plirpsses: of delay and ‘that such alléged Improper motlve is Thproper undet Rule 11,
‘SCRCP: Defendant has provided no evidence whatsoever that su pports th‘ns*cont"e'ntioﬁ'
Defendant failed ‘to show .any’ pre;udlce to him resultmg from the Motion to Strike,.and

Plaintiff estabhshed good grounds to'file such Motion to Strike,




For ‘the foregoing: reasons, Deférdant’s claim that Plainfiff’s counsel andjor
Plaintiff viclated Rule:11 SCRCP:ssinsufficient to stupportanaward of sanctions-against.
:P.Iamt'xrf-.as:z@:maft}it.er_ of law:

IV.  Dismissal '
The parties:agree that the Trial Loan Modificafion'was stccesstul ‘and: sqh,s@%e@:}’ a
permanent Loan Modification was entered into and executed by: the parties. Therefore
both partiesagree:and conserit this action should be dismissed with dut-préjudice..
ORDER - |

Based.on the foregoing, it is heteby ORDERED, ADJUDGED, AND DECREED
that:
| 1.. The Sotith Carolina Supreme Colirt’s 2011 -Administrative Order does tiot.

apply to the Defendant 1ior the subject PI,‘.QPEI"-’Y: in this matter:

2. Defendant’s Motion for Sanctions ‘against Plaintiff and/or Plaintiff’s counsel

based uponan _éll;e.'g'e'ai violation of the Admiinistrative:Order is deriied;

3. Defendant’s. Mction for Sanctions against Plairitiff and/or Plaintiff's counsel

Béééa"‘”'?@“ an alleged vibifa‘tibmf”Rulef1f_i-.gifsg the South Carolina Rules of Civil:

P ro'cedure" iSdériié}ﬂ.-’% (
4, Theicase is dismiissed w1thout PYGIUdlce, and

ITIs: SO ORDERED.

2018 ' 'Berkeley County Master in. Eqmty




