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STATEMENT OF ISSUE ON APi’EAL.

Did the trial judge err in admitting Appellant’s statement where the police violated
Appellant’s rights purls”uant to the Fifth and Fourteenth Amendments by interrogating him a

second time within minutes after he invoked his right to silence about the same crime?




STATEMENT OF THE CASE

On November 17, 2014, a Barnwell County grand jury indicted Appellant for criminal
sexual conduct in the first degree (2014-GS-O6-359). R. 393-394, On July 18, 2016, the
grand jury indicted him for arson (2016-GS-06-205) and murder (2016-GS-06-210). R. 396-397;
R.399-400. On july 19, 2016, the state, represented by David Miller and Wilder Harte, called

the case for a hearing pursuént to Jackson v. Denno, 378 U.S. 368 (1964), before the Honorable

Robert E. Hood. R. 1. Michael Chesser represented Appellant. R. 1. At the conclusion of the
hearing, Judge Hood ruled all three statements given by Appellant were admissible. R. 40, 1. 3 —-

. R.41,1.11; R.42,1.9—R. 43, 1. 11.

Subsequently on October 17-19, 2016, the state, represented by Miller, éalléd the case to
trial before the Hgnorable Doyet A. Early, I11, and a jury. R.57. Chesser represented Appellant.
R. 57. The jury found Appellant guilty as charged. R. 374, 1. 23 —R. 376, 1. 15. Judge Early
“sentenced Appellant to life imprisonment for murder, thifty years’ imprisonment for criminal
sexual conduct, and thirty years’ imprisonment for arson.h R. 384, 11. 11-17; R. 395; R. 398; R.
401. He ordered all sentences to be served concurrentfy. R. 384, 1. 18; R. R. 395; R. 398; R.

401.

On October 28, 2016, Appellant served his notice of appeal. This brief follows.



ARGUMENT

The trial judge erred- in admitting Appellant’s statement where the police violated

Appellant’s rights pursuant to the Fifth and Fourteenth Amendments by interrogating him a
second time' within minutes after he invoked his right to silence about the same crime.
Relevant facts

On October 31, 2013, Donna Dempsey stayed home while hef ﬂmcé, Loy Mitcham,
went to spend Halloween with his grandson. R. 113, 1l. 14-15; R. 114, 1L 5-1'7. Mitcham left
Dempsey’s home around 6 p.m. R. 114, 1. 22-25. The.two spoke to each other “[j]ust before
midnight.” R. 115, 11. 16-18. The fdllowing morning shortly after 10 a.m., Mitcham, Mitcham’s

| son, the son’s common law wifé, and Mitcham’s grandsbn went to Dempsey’s home. R 116, 11.

17-23; R. 117, 11. 15-18; R. 121; 1. 21-23.

Mitcham knocked on the front door, but got no answer. R. 118, 11. 3-8. Mitcharhr noticed
a smell like gasoline. R. 119, ll. 1-5. After ensuring the griil on the porch was off, Mitcham
returned to the door where he noticéd “a black soot streak at the corner of the trim.” R. 119, 11.
5-16. Mitcham yelled for his son to join him in the Back yard because Mitcham planned to enter
through the doggy door. R. 119, 1I. 18-21. However, Mitcham was able to enter through the
unlocked back door. R. 120,1. 7 -R. 121, 1. 6. Mitcham was greeted by dark bellowing smo!ce.
R. 121,11 12-17.

“Everything was completély black.” R. 122, 1L 11-12. Mitcham found Dempsey. He
“saw her legs with her long skirt on.” R. 123, 1I. 4-6. "He “saw her legs and her panties to her
knees.” R. 123, ll. 7-8. He called for his son té call 911. R. 123, 11. 9-11. Mifcham tried to lift

her, but was unable to do so. R.123,1.21 —R. 124,1. 3.



Later, Mitcharn informed law enforcement of some items that were missing from
Dempsey’s home, including a large black drum set, several laptops, and a keyboard. R. 125, 11.
1-7.

The police charged Appellant and Matthew | Bolen with Dempsey’s murder and
accompanying crimes. R. 139, 1l. 9-19; R. i91, II. 4-24. The state’s entire case against

Appellant was Bolen’s testimony. Bolen claimed that on October 31, 2013, he and Appellant

were Visiting with their friend Keem Mixon when Dempsey arrived. R. 152,1. 8 = R. 153, 1. 7.

Later in the evehing when Appellant and Bolen were behind Appellant’s mother’s house,
Dempsey showed up agam R. 153, 11. 16-22. The trio left to buy alcohol and get money from

the ATM. R. 154, L 8 - R. 155, 1 9. Bolen and Dempsey went to Dempsey’s house and

engaged in sexual intercourse until Dempsey requested Bolen stop. R. 156,1.20 —R. 157,1. 19;

R. 196,1.24 —R. 197, 1. 25. Thereafter, Dempsey performed oral sex on Bolen. R. 198, 11. 8-11.

“When Dempsey passed out in the bathroom, Bolen and Mixon went to Appellant’s rno_th_er’s

house. R. 158, . 3-8.

Later, according to Bolen, he, Appellant, and CeeLo went to Dempsey.’s heuse. and stole
items, including ételevision and laptop. R.162,11. 1-13. Appellant, Bolen, and two women then
went to play cards eit a friend’s house. R. 162, 1. 14 —R. 163, 1. 19. Thereafter, the two women
went home and Bdlen and Appellant returned to Appellant’s mother’s house. R. 164, II. 1-13.
Bolen and Appellant decided to return to Dempsey’s house to steal a drum set. R. 1 64, 11. 18-23.

'According. to Bolen, Appellant saw that Dempsey was asleep in her bedroom. R. 165, 11. |
10-13. After getting the drum set out of the house, Bolen claimed Appellant “said he was going
to go in the room and try to have sex” with Dempsey. R. 167, 1I. 14-16. Bolen allegedly busied

himself with loading upthe drums during this time. R. 167, 1l. 17-19. Bolen claimed he told
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Appellant he needed help, but all he heard was “some moaning from the bedroom.” R. 168, 11. 3-
| * ". w«g
7. The second time Bolen wanted help, he “poked” his head in the bedroom. R. 168, 1. 8-10.

Bolen claimed Appellant invited him in and asked him to help tie up Dempsey using a belt. R. /

168, 11. 10-14. Bolen was unsuccessful and went back to loading the drums. R. 168, 11. 23-25. "' N “’M‘)

Bolen claimed he walked back into the house later saw what “looked like somethirff
/ burning on the stove.” R. 171, 1. 7-11. He further claimed hé saw Dempsey run from her
bedroom followed by Appellant. R. 171, H', 12-14. Appellant then put Derﬁpsey ina chokehold
and the pair fell to the floor. R. 172, 1l. 1-15. Dempsey went slack.  R. 1‘72, 1. 24. When
Dempsey began to move, Appellant punched her in the chest and put her -back in a chokehold. .
R. 173, 1L 21-22; R. 174, 1. 4-11. When Dempsey went s_laék again, Appellant grabbed a

hammer from the “stove countertop area” and hit Dempsey on the head with the hammer. R.

174,11. 16-21."

Bolén claimed Appellant placed Ithe hammer in his waistband and pulled out a gun, which
he placed in Bolen’s face, telling him to keep his mouth shut. R. 175, Il. 14-21. Bolen also
claimed Appellant told him to “finish burning this shit down.” R. 176, 11. 19-24. Bolen saw a
fire on top of a piano in the liviﬁg room. R. 177, 11. 2-4. Some books near a candle were on fire
on top of the piano. R. 177, 11. 6-16. .Bolen took off his shirt, gfabbed the book and threw it into
‘a bathtub. R. 177, 11. 17-24. In.the bathroom, Bolen observed hanging over a towel rack with a
candle undernéath. Although it was not on ﬁre, he threw it in the bathtub as well. R. 178, 11. 5-9.

Bolen and Appellant then left. R. 179, 1l. 7-10. Appellant was upset when he realized
Bolen had not loaded the stolen items into the car. R. 179, 11. 19-25. The two “startéd heading to

Columbia” when Bolen “kind of blacked out.” R. 183, 1. 18-19. When Bolen woke up at a rest

' No hammer was ever found. R. 187,1. 16 —R. 188, 1. 8.
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area, he took over the driving duties. R. 184, 1l. 7-20. - Bolen drove to Piedmont where his

\

grandparents had a trailer. R. 185, 11. 1-5. They pawned the drums at a pawnshop in Easley on
November 1, 2013. R. 185, 11. 14-25; R. 186, 11. 23-25.

Regognizing the erakness in the case as it rested entirely on Bolen, the solicitor
cautioned the jurors in his opening étatement that Bolen was not on trial that day, buf that he
would “have his time.”, R. 108,'11. 13-19. In closing, the solicitor was even more direct.
According to the solicitor, the star witness, Bolen, was “a piece of trash.” R. 337, 1. 2. No.one
who ever had a co‘nversation with Bolen “went away from that conversatién” thinking Bolen was

- “a pretty nice guy‘.’b’ R. 337, 1L 3-7. ‘.Bolen was not a good guy, but, in the words of the solicitor,
either he was brilliant, which the solicitor “didn’t see from that stand,” or hé was “telling the

truth.” R. 337, 11. 8-13. Later, the solici i imself by telling the jurors they should

not think Bolen was “credible in any w.” R. 351, 1l. 15-16. However, the

solicitor implored the jurors to trust Bolen now because “Ih]is story ma‘ich?gd the evidence. His
story matched what [the police] could see. His story matched what [the police] knew.” R. 352,
11. 2-6. According to the solicitor, “all of the faéts, all of the evidence line[d] up” with Bolen’s
testimony. R. 353, .11. 24-25. Yet, Bolen, who was “not a good person,” minimized his
involvement. R. 354, 1. 1-4.)
Motion to suppress staiement to police

Prior to trial, the parties §onvened before Judge Hood to detgrmine the admissibility of
three statements made by Appellant to 1aw enforcement. During the hearing, it waé revealed that
Appellant gave three stétements to law enforcement. The first statement occurred -on November
10, 2013. The second statément occurred on November 11, 2013. The final statement occurred

on February 18, 2014. Appellant challenged the admissibility of the second portion of the



November ll, 2013, statement as violating his rights pursuant to the Fifth and Fourteenth
pm—__ ‘

'Amendments because he invoked his right to silence, but law enforcement did not scrupulously -

honor his request.
First statement

SLED Agent Craig Collier _ a_ncl Detective Brian Owens interrogated Appellant on
November‘lo; 2013. R. 5, 1. 10-20. This interrogation occurred at the Barnwell County
Sheriff’s Office and lasted over two hours. R. 6, 1l. 3-8. Accorlding to Collier, he advised.
Appellant of his rights at 3:13 p.m. R. 7, 11. 5-15; R. 51. Cellier claimed Appellant waived his
rights, indicating he. wanted to speak to him. R. 7, Il 13-l4. Pursuant to SLED policy, the
statement was not audio or video recorded. R. 8, 1. 22 — R. 9, 1. 6. Nevertheless, Appellant
handwrote a statement fer law enforcement. R. 9, 1. 13-16; R. 52-54. Additionally, Appellant
handwrote answers to questions Written by Collier. R. 9,11. 17-24; R. 52-54.
Second statement

On November 11, 2013, the day after Collier and Banks interrogated Appellant, SI;ED
Agent Sterling Seals responded to the Barnwell Police Department so that he could interrogate
Appellant. R. 17, 1. 3-8; R. 18, 1l. 6-8. Detective Glen Rice‘ from the Barnwell Police
Department was also present for the intenogation. R. 17,11. 15-21; R. 31,1. 13 —R. 32, L. 6.
This interrogation lasted “jnst short of two hours.” R. 18, 1. 15-18; R. 25, 1. 23-25. Appellant
was in handcuffs and wearing prison clothes. R. 26, 1. 1-6. |

During the interrogation, Seals advised Appellant of his constitutional rights using a

form. R. 19, 1. 16 —R. 20, L. 25; R. 55.. Additionally, although it was against SLED’s policy, this

interrogation was audio and video recorded. R. 21, 1l. 7-13; Court’s Exhibit #4.



During the interrogation, Appellant indicated “he wanted to stop questioning.” R. 21, 1.
18-22; R. 26, 11. 23-25. Seals “ended the interview and stoppéd it at that point.” R. 21, 1I. 23-25.
Seals, Rice, and Appellant left the interrogation room. R. 22, 11. 17-19; R. 27, 11. 4-7. Rice aﬁd
Appellant were in a hallway together. R. 27,1. 11. Rice spoke “briefly” with Appellant. R. 22,
1. 20; R. 27, 1. 11. Rice had no recollection of what was said “off camera.” R. 33, Il. 12-15; R.
35, 1. 7-9. i)espite have no recollection of the off caméra discuss_ion,_.Rice claimed hé did not
make any threats or promises to Appellant. R. 33, 11. 16-22. Rice did not remember if Appellant

~

requested to return to the interrogation room. R. 33,1.23 —R. 34, 1. 4. In fact, when asked if he

could testify that ‘Appellant requested to have the interrogation continue, Rice testified that he

could not say what the two talked about off camera. R. 35, 11. 10-13. Howei/er, Rice claimed

— T T e
Appellant tried “to keep talking to [him] after [he] had walked out of the interview room with
[Appellant].” R. 34, 11. 5-7. ‘ '

= .

Then, Rice informed Seals that Appellant wished to speak to him again. R. 22, 1. 21-22;
R. 27, 1. 12-13; R. 29, 1. 25 — R. 30, 1. 1. Everyone reentered the interrogation room and
continued the interrogation. R. 22, 11. 22-23; R. 27, 11. 14-18.

Seals was a skilled interrogator, having been trained in various interrogation techniques,
including “the Reid Technique.” R. 27, 1. 22 — R. 28, 1. 12. Using these techniques, it was not

uncommon for Seals to life to a suspect regarding the evidence. R. 29, Il. 10-17. Rice told

..... e e

Appellant that he was going to talk to the co-defendant, Matthew Bolen, in the case after

completion of Appellant’s interrogation. R. 33, 11. 3-7. Rice told Appellant the interrogation was

e e e e e

his chance to talk and say what he knew because the police were going to get the other side of

the story from Bolen. R. 33, 11. 8-11.

g




Rice explained that when a suspect invokes his right to silence, Rice “can still talk to” the

éuspect “unless” the suspect “specifically ask[s] for a lawyer.” R. 35, IL 14-18. Only when a
suspect requests a lawyer does Rice terminate an inteﬁogation. R. 35, 1. 18-19. Rice was
certain Appellant did not request a lawyer during the interrogation. R. 35, 11. 20-22. When asked

| if he continued the interrogation after Appellant asked to stop, Rice responded thai Appellant

I
talked to him in the hallway, but Rice did not “know exactly what the conversation was.” R. 35,

1. 23— R. 36, 1.' 1. When asked if Appellant requested for the interrogafion to continue, Rice
\ responded, “He may have, he may not have, I don’t recall.” R. 36, 1L. 3-5.

The‘video recording revealed that after the police had been interrogating Appellant for
almost an hour, Appellant said, “I already know. I’'m ready to go. I'm ready to go.” Court’s
Exhibit #4 at 56:23. He ﬁﬁher stated that he knew the policg were protecting Bolen, not ‘
Appellant. Court’s Exhibit #4 ai 56:23. Appellant was shackléd and his chains made a horrible
racket whén he moved to leave from the room. Appellant told Rice, “Glén.you can come talk to
me tomorrow.” Court’s Exhibit #4 at 56:40. Althqugh muffled and indecipherable, the audio
captured the police continuing to speak to Appellant off camera. Coﬁrt’s Exhibit #4 at 57:07 —
59:00. After a few minutes, Appellant re-entered the interrogation room with the police and the -
interrogation resumed. Court’s Exhibit #4 at 59:00.

Third statement

Seals and Rice interrogated Appellant a third tim¢ on February 18, 2014 at the Barnwell
County Sheriff’s Office. R. 17, .11. 13-21; R. 18, 11.12-14; R. 32, 11. 7-9. This final interrogation
lasted “about an hour.” R. 18, H. 19-20. Seals advised. Appellant of his constitutional rights

during this interrogation as well. R. 23,1 4 —R. 24,1 8; R. 56. This interrogation was audio,

and video recorded as well. R. 24, 1l. 14-17; Court’s Exhibit #6. Appellant’s attorney was



- present for this interrogation, and Appellant never indicated he wanted to stop the questioning.

R. 25, 1I. 4-12.
Argument on the Motion %
Trial counsel moved to sﬁppress the portion of the interrogation from November 11,

2013, subsequént to Appellant’s invocation of his right to términate the interrogation. R. 36, 1l '

20-23. Trial counsel argued that law enforcement had an obligation to terminate the

-interrogation, but instead, the police “disregarded his invocation of his right to silence and they

continued to question him and then they brought him back in the interview room and continued - k

this interview.” R.36,1.23 -R. 37,1 3. ‘ . - | —
The prosecutor arguea the recording of the interrogation, which had not beén published at |

that time, revealed Appellant said he would still talk to Rice. 'R. 37, 1. 10-25. According to the

prosecutor, this occurred after Appellant left the interrogation room and was no longer visible on

the video footage. R. 37,1l 23-25. The prosecutor claimed it was “clear from the surrouﬁding

circumstances” on the video that Appellant wanted to continue the interrogation. R. 38, 1. 1-7.

Further, the prosecutor argued there was “absolutely no evidence that they took him and forced

him ‘or coerced him into continuiné with his statement.” R. 38, 1. 17-19. Without any. _

e\@wr‘c, Ath.e*p_gosecutor"‘submit[ted] that was what was going on during that period

of time, was that he was explaining that he needed to get back on the camera.” R. 38,1. 24 —-R. -

39,1 2.

" Ruling on the Motion

Judge Hood found all three interrogations were custodial requiring advisement of
Miranda warnings. R. 40, 1l. 11-16. He also found that Appellant was informed of his rights. R.

40, 11. 16-17. As to the November 10 and February 18 interrogations, Judge Hood determined

10



the state had proven :by a prepénderance of the evidence that Appellant voluntarily waived his
rights. R. 40, 1. 18-22. He concluded these two statements wére given “knowingly,
intelligently, and voluntarily without any threat, coeréion, force, intimidation, or pressure, that "
his will was not overborne considering all of the circumstances.” R. 40,1. 22 -R. 41, 1. 11.

After watching the recording of the November 11, 2013, interrogation, Judge Hood found
the statement was “freely, voluﬁtarily, knowingly, and intelligently made after his advice of )
Mifanda warnings; that he was without any threat, coercion, force, intimidation, or pressure.” R.
42, 11. 9-13. Duri‘ng the middle of the interrogation, Appellant “basically” said he was “ready to
g0, somethir;gY of that nature.” R. 42, 1. 13-16. Reminiscent of Rice’s testimony on this point,
Judge Hood‘stated'Ai.Jpellant did not “say anything about wantjng a lawyer” or that he would not
talk without a lawyer. R. 42, 1. 16-18. In Judge Hood’s view, the p.olice complied with
Appellant’s request to terminate the interrogationf R.42,1. 19. Judge Hood could “clearly” hear
Appellaﬁt say to Rice “you can come back and talk to me, something of ‘that nature where he
wishes to continue the interview at that time.” R. 42, 11. 21-24. Approximgyt\jvo mir?egs
later, Appellant re-entered the interrogation room and sat down R., 1l. 24-25. JudgeHoodnoted
that Appellant did nét re-invoke his right to silence at that point because he did not say, “I don’t ‘
want to be here” or “I don’t want to have anything to do with this” or “I don’t want to talk.” R.
43,11, 1-3. Thus, Judge Hbod found the entirety of the statement admissible. R. 43, 1. 6-11.
Discussion

The United States Supreme Court held that “[i]f [an] individual indicates in any manner, at

| any time prior to or during questioning, that he wishes to remain silent, the interrogation must cease.
[Alny statemenf taken after the person invokes his privilege cannot be other than the product of

cbmpulsion, subtle or otherwise.” Miranda v. Arizona, 384 U.S. 426, 473-474 (1966). “Without

11



the right to cut off questioning, the setting of in-custody interrogation operates on the individual to

overcome free choice in producing a statement after the privilege has been once invoked.” Id. In

Michj,qan v. Mosley, 423 U.S. 96, 101 (1975), the Court confronted “under what circumstances, if
any, a resumption of questioning is permissible.”

The Court explained that “[t]Jo permit the continuation of custodial interrogation after a
" momentary cessation would clearly frustrate the purposes of Miranda by allowing repeateci rounds
of qﬁestioning to undermine the will of the vperson being questioned.” Id. at 102. However, the
Couﬁ was unwilling to establish “a blanket prohibition agailjst the taking of voluntary statements or
a perrrianent immunity from ﬁn‘fher interrogation, regardless of the circumstances.” Id. If a suspect
’ ‘inV(‘)kes his right to silence, the intérrogators must scrﬁpulously honor the invocation. Id., at 103;
Sfate v Benjamin, 345 S.C. 470, 476, 549 S.E.2d 258, 261 (2001). “Through the exercise of his
option to terminate questioning he can control the time at which questioning occurs, the subjects
discussed, and the duration of the interrogation.” Mosley, 423 U.S.‘ at 103-104. “The requirement
that law enforcement authorities must respect a person’s exercise of that option counteracts the
~ coercive pressures of the custodial setting.” Id. at 104. |

A suspect invokes his right to silence by clearly articulating his desire to end the

interrogation and must do so “unambiguously.” Berghuis v. Thompkins, 560 U.S. 370, 381 (2010);

Davis v. United States, 512 U.S. 452, 459 (1994); State v. Reed, 332 S.C. 35, 42, 503 S.E.2d 747,

750 (1998). The South Carolina Supreme Court éxplained that “before law enforcement officers are

required to discontinue questioning, the suspect must clearly articulate his desire to end the

interrogation.” State v. Aleksey, 343 S.C. 20, 31, 538 S.E.2d 248, 253 (2000). Additionally, “law
- enforcement officers may certainly speak with a suspect who reinitiates communication subsequent

to an invocation of rights.” Id. (citing Edwards v. Arizona, 451 U.S. 477, 485 (1981)).

12



The South CaEQIina Subreme Court concluded a suspect’s statement ““That’s all I've got o
| say,” was not an ﬁﬁeq;livocal invocation of his right to discontinue questio;lirifg?.?-’ Aleksey, 343 8.C.
at 31, 538 'S.E.2d at 253. The Court determined the state was “ambiguous” in the context. Id. at 31,
538 S.E.2d at 253-254. The suspect’s statement could have indicated a “desire to discontinue
questioning or simply the end of his story.” Id. af 31,538 S.E.2d at 254. The Court issued an
- alternative ruling — “even if the statement [were] interpreted to be an invocation of [the suspect]’s
right to remain silent, it is uncontroverted that [the suspect] himself reinitiated conversation with the
agents after the tape recorder was turned off.” Id. The Court concluded that “[o]fficers dé not fail
to ‘scrupulously honor’ an invocation of rights when they engage in conversation initiated by the
suspect.” I_d__ |
In Mosley, the Supreme Court held his “‘right to cut off questioning’ was fully reépected.”
msky, 423 U.S. at 104. | Prior to the initial interr;)gation, the police advised Mosley of his rights,
which he stated he understood. Id. When Mosley indicated he did not want to discuss the

robbenes the detective 1mmed1ately stopped the mterrogatlon and did not try to resume questioning

or attempt to persuade Mosley to reconsider. Id. More than two hours later, a different officer at a

e VAV

different lpcatiqn questioned Mosley about a different crime after advising Mosley of his rights. Id.
According to the Court, “[t]he subsequent questioning did not undércut Mosley’s previous decision ‘
not to answer” the first detective’s questions. Id. at 105. Critically, the second officer did not
resume the interrogation about the robberies, but instead focused on a different crime — “different in
nature and in time and place of occurrence.” Id. Based on these facts, thé Court concluded “[t]his
[was] not a case ... where the police failed to honor a decision of a person in custody to cut off
questioning, either by refusing to discontinue the interrogation upon request or by persisting in

repeated efforts to wear down his resistance and make him change his mind.” Id. at 105-106.

13



analyze to ascertain whether the defendant’s right to cut off questioning was scrupulously honored.

The first is whether the police warned the defendant of his Miranda rights at the first interrogation.

@ The second is whether the police immediately stopped the interrogation when the defendant

indicated he did not want to answer questions. The third is whether the police resumed questlonmg
——

only after passage of a s1gn1ﬁcant period of time® The fourth is whether the police provided a

second set of Miranda warnings prior to the second 1nterrogat1on Fmally, the fifth factor is whether

S TR

the second interrogation was restricted to a crime that had not been the subject of the earlier

interrogation. Benjamin, 345 S.C. at 476-477, 549 S.E.2d at 261. These “factors provide a

frémework for determining whethér, under the cifcumstances, an accused’s right to silence was
scrupulously honored.” Id. at 477, 549 S.E.2d at 261.
In Benjamin, the South Carolina Supreme Court agreed with other courts that a second
interrogation on the same subjevct»matter is not rendered unconstitutional automatically. Id. at 477,
| 549 S.E.2d at 262. After Benjamin was arrested, he was not advissd,of his Miranda warnings and
told the quesﬁoning officer that he did not want to talk to him. Id. at 475, 549 S.E.2d at 261.
Approximately one hour later, a SLED agent interrogated Benjamin. The SLED agent advised him
of his rights and Benjamin agreed to waive those rights and speak. I_cL‘ In deciding that the
statement was admissible, the Court noted that the initial officer did not advise Benjamin of his right
to silence, that the ofﬁcer immediately ceased talking to him, and there was no immediate
resumption of questioning. Id. at 478, 549 S.E.2d at 262. The Court explained that “[w}hat is
parambunt is that police, under the totalif[y of the circumstances, ‘scrupulously honor’ the suspect’s

" right to remain silent.” Id.
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Applying the factors to the case presented, it is clear the judge erred in admitting the
statement and finding the police scrupulously honored Appellant’s invocation of his right to

silence. Appellant clearly and unequivocally invoked his right to silence approximately one hour

—_—— e

into the interrogation on November 11, 2013, when he said-he-was “ready to go” twice. Both
\_———-——-""—__'——-——. e
officers understood Appellant wanted to end the-questioning as'the officers began gathering their

e

things .and exiting-the interrogation room.QNevertheless, according to the video and “the

testirr/lony/,at least one officer — Rice — continued to question Appellant. While the substance of

the conversation was not decipherable on the video, it was clear there was a conversation

Tw

&etyy_pen Appellant and the police. Although Appellant stated that Rice could talk to him the

foﬂéwing day, he was not re-initiating the interrogation. According to the Supreme Court, the
AN

"

requirement-that the police scrupulously honor the invocation is that the suspect may control the -~ /

——
e

interrogation. Appellant expressed that he may be willing to talk to Rice the following day. By
< :

- forcing Appellant to continue with the ‘interrogation, the police were violating Appellant’s right

—_— e —

to control the interrogation and failed to scruplilously honor his Fifth Amendment right to

silence.

p /—‘—T—‘*“\ .. . T » . . g
4> Although t}m\p‘dh_é'e‘wamgd Appellant of his rights during the first interrogation, the

police did not provide a second warning prior to the second interrogation on November 1 1, 2013,
e LT __f_m‘

afté‘r\Appéll_fm‘inyolged—hiS‘r-i:g-ht to silence.“eAdditi'onally, the police did not wait for the paésage
) B — e e

\-/
gtﬁi/grli@:mﬁ_pﬂdad._of time. The second interrogation began within minutes of the invocation.

Frankly, the interrogationi never ended as the officers continued to talk to Appellant even after

everyone understood Appellant had invoked his right to silence. While the police appeared to

T,

have stopped the interrogation, the police continued to question Appellant. This was

corroborated by Rice’s testimony. According to Rice, when a suspect invokes his right to

T

e

15




silence, Rice “can still talk to” the suspect “unless” the suspect “specifically ask[s] for a lawyer.”

R. 35, 1l. 14-18.- Rice only terminates an interrogation when a suspect requests a lawyer, and he

was certain Appellant did not request a lawyer. 7‘13./35,_11‘._1.&22.;1{1'36 was certain Appel}ant did

o I rennmm o -

- b -~

[ ‘ \
not request a lawyer during the ir}err’égation. R. 35, 1. 20-22. Conveniently, Ric)e did not

4 /
“know exactly what the conversation was” in the hallway “off camera.” R. 35,1.23 -/R. 36, 1. 1.
e Sl o eyt
When specifically asked if Appellantrequested for the interrogation to continue; Rice responded, L C
. G e

P

“He may have, he méy not have, I don’t recall.” R. 36, Il. 3-5. Rice’s uhderstanding of the Fifth £, e
. ’ Coesidt

—

Amendment and his recollection of what transpired during the interrogation of November 11, “°7

2013, corroborates the video that Rice failed to scrupulously honor Appellant’s invocation.

g Finally, there can be no question but the police interrogated Appellant concerning, the same

crime as was the subject of the earlier interrogation. Appellant invoked his Fifth Amendment right

to silence on this subject, and law enforcement erred by re-initiating questioning. The trial judge
. . . - —

compounded this error by admitting the statement into evidence at the trial. /

TS vch ¢v clenCe.  was not- Wf%kv[‘ | \
o —h?_m\ / A= WO (C/Q have /WL CanSe -
AA\Q baj Q’(J(QCKJL, T[\P Sa/ffcr:&yz v>e 'A

e '~PV/0(VO/((“Q QZSQ;{/JJ’ ) ij\{?ﬁwﬂ ) ,671 Cow(\f/&/gb/)
v,[_g;\ \Q_V?ﬁo.)ﬂc—/"\ was ad Sy (26'5_( ‘Lo

Do s o~ s vedlofe s *w Speele(t
”IZ’(J e A gcirmandf— WL T A0 o F 25
N {f~ fo— com 2 (L%e,auz;,“)
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CONCLUSION

. Appellant respectfully requests this Court reverse his convictions and remand for a new

Susan B. Hackétt z

Appellate Defender

trial.

ATTORNEY FOR APPELLANT

This 25th day of July, 2017.
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