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STATE OF SOUTH CAROLINA
COUNTY OF RICHLAND
EDWIN M. SMITH, JR.,

Plaintiff,

‘ Vvs.
DAVID A. FEDOR,

Defendant.

N el Nl N M N N S N N Nl S Nl

IN THE COURT OF COMMON PLBAS
FIFTH JUDICIAL CIRCUIT

C/A #2001-CP-40-4203

PLAINTIFE’S RESPONSE TO
DEFENDANT’S 60(b) MOTION

TO: LEO A.DRYER, ATTORNEY FPOR DEFENDANT

YOU WILL PLEASE TAKE NOTICE that the undersigned, as counsel for Edwin M. Smith, i,

(hereinafter “Plaintiff”),-respectfully requests this Court to deny Defendant’s Motion for Relief from the

Confession of Judgment (the “Judgment™) sought pursuant to Rule 60(b), SCRCP. The Judgment was

filed with the Court on February 27, 2013 declaring that Plaintiff have judgment against David A. Fedor

(hereinafter “Defendant”) for the principal amount of $350,000.00. Based on documents in possession of

both the Plaintiff and the Defendant and under the provisions thereof, Plaintiff will establish at the

hearing on this motion that the debt recited in the Judgment has not-been paid in full and that the

Judgment should not be rescinded.

Due to the foregoing reasons, this Court should deny the Defendant’s Motion for Relief from the

i udg_ment or Order.

Colutbia, South Carolina
April ,2013

Respectfully submitted,

GRIMSLEY LAW FIRM, LLC

Byg((

‘Edward L. Grimsley””
P.O. Box 11682
Columbia, SC 25211
(803) 233-1177
Attorney for Plaintiff
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON _
PLEAS

FIFTH JUDICIAL CIRCUIT
COUNTY OF RICHLAND

EDWIN M. SMITH, JR., “C/A #2001-CP-40-4203
. Plaintiff,
CERTIFICATE OF SERVICE

' vs.
DAVID A. FEDOR,

Defendant.

Vvvvvvv'vvvvvv ~

The undersigned hereby certifies that she caused a copy of PLAINTIFE’'S
RESPONSE TO DEFENDANT’S 60(B) MOTION, filed in the abov captioned case,
to be served, via United- States Mail, on the party listed below this day of Apiil,

2013: , '

Leo A. Dryer, Esq.

DRYER LAWFIRM -

Post Office Box 11567 ,
Columbia, SC 29211 . : '
Attorney for Plaintiff ’

")
Monica M. Sutton
Paralegal
Grimsley Law Firm, LLC.
Post Office Box 11682
Columbia, South Carolina 29211
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RECEIVED)

-~ SEP 14 2015
- SC Court of App‘ea,s

Certiﬁcate’of Counsel

The undersigned hereby certifies that the Appendix to the Record on Appeal
contains all material proposed to be supplemented by any of the parties and not any other
material. '

September 11, 2015

William M. Hogan (S.C. Bér No. 65272)
James R. Gilreath (S.C. Bar No. 02133)

: . THE GILREATH LAW FIRM; P.A.

y ' 110 Lavinia Avenue (zip 29601)
P.O. Box 2147
Greenville, SC 29602
Telephone: (864) 242-4727
ATTORNEYS FOR APPELLANT
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This is to certify that I have this day served counsel for the Appellant in the
foregoing matter with a copy of the AMENDED RECORD ON APPEAL by depositing
same in the United States Mail with adequate postage affixed thereon to ensure delivery,
addressed as follows to: i

Katherine Carruth Goode, Esquire
229 South Congress Street
P.O0.Box 1175

Winnsboro, South Carolina 29180

L/,,Qé o M. focpen

William M. Hogan (S.C. B No. 65272)
James R. Gilreath (S.C. Bar No. 02133)
THE GILREATH LAW FIRM, P.A.

110 Lavinia Avenue (zip 29601)

P.O. Box 2147

Greenville, SC 29602

Telephone: (864) 242-4727

Fax: (864)232-4395

bhogan@gilreathlaw.com
September 28, 2015 jim@gilreathlaw.com
Greenville, South Carolina. ATTORNEYS FOR APPELLANT
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COURT OF COMMON PLEAS
FIFTH JUDICIAL CIRCUIT

STATE OF SOUTH CAROLINA
COUNTY OF RICHLAND

] Cuse Number: 2001-CP-4()-4203
EDWIN M. SMITH, IR, S

PLAINTIFF,

A\

DAVID FEDOR

DEFENDANT.

LA S WP AN W L W R L W W R NN

This matter came before the Court on August 26, 2013 al a hearing on Delendant’s
" molion lo be relieved from-a confession of judgment. Present at the hearing were Eric Ruschky,
Esquire, counsel for Plaintiff, and Leo A. Dryer, Esquire, counsel for Defendanl. After

considering the law, the memoranda submitted by the parties, the arguments of counsel, and all

matters submitted, Defendanl’s motion to be relieved from the confession of judgment is

GRANTED.

BACKGROUND

This case dales back lo the filing of the summons and complaint on December 12, 1998,
However, the underlying merits of the suit are not presently al issue. Afler several ycars of
litigation, the Céur( was informed by a letier filed on September 26, 2002 that a "medialed
setilement had been reached in the case.” Subsequently, on November 4, 2002, an Order of
Dismissal (with Prcjudice) signed by ‘The Honorable G. Thomas Cooper was filed with the
Court. Thereafter, on Scplcmp;r 17, 2002, the parties and (hei'r attorneys executed a written
instrument titled "Confidential Settlement Agreement." This document. was never recorded with

the Courl. The Defendant also executed a Confession of Judgment in consideralion for the
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Plaintiff's agreement to release all claims against him and to dismiss the underlying suit with
prejudice.

Nearly cleven years after the dismissal ofv the casc, on February 27, 2013, the Plaintiff
filed the Coﬁfcssion of Judgment and a Partial Satisfaction of Judgment with the Court,
FollowinAg the entry of the Confession of Judgment, the Defendant filed a motion f-)ursuanl to
Rule 60(b)(5), SCRCP to be relieved from judgment. This motion was filed on April 23, 2013,

Al the hearing held on August 26, 2013, Counsel for the Defendant urged the Court to
consider only the terms on the face of the Confession of Judgment, whicllx provides, in pertinent
part, that "[(jhe Defendant hereby authorizes the entry of the Order and judgment against
Defendant, and in favor of Plaintiff, in the principal amount of $350,000.00, less any payxhems
received by Plaintiff from Defendant (lirough the date of filing hereof. Thereaflter, post-
judgment interest shall accrue as allowed by faw, until the judgment is paid in full."

Both partics conceded during the hearing that the Defendant has paid an amount in excess
~ of the $350,000.00 set forth in the Confession of Judgment. However, Counsel for the Plaintiff
urged the Court to also consi(le;cermin provisions sct forth by the parties in the confidential
scttlement agreement referenced above. According lOIPiaimiff‘s Counsel, the terms of the
selilement agreement would demonstrate (o the Court that the Defendant failed to satisfy his
obligations, as set forth in the settlement agreement; thus, making the entry of the Confession of
Judgment proper.

DISCUSSION

. Confidential Settlement Agreement

At the time the settiement ugréemcnl was executed in 2002, Rule 43(k), SCRCP provided

in relevant part that "No agreement between counsel affecting the proceedings in an action shall

be binding unless reduced to the form of a consent order or written stipulation signed by counsel
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and entered in the record, or unless made in open courl and-noted upon the record.". Reed v.

Associated Investments of Edisto Island, Inc., 339 S.C. 148, (52, 528 S.E.2d 94, 96 (Ct, Apb.

2000). Rule 43(k), SCRCP was lau;r amended in 2009 to provide a third method for creating an
enforceable settiement agreement, which permits partics (o a sctllement to reduce the agreement
to a writing signed by the parlies and their counsel.

In this matter, the parties acknowledged that the 2002 confidential setticment agreement
wis never .qnlcrcc'i into the record. Consequently, the parties failed to adhere to the version of
Rule 43(k), SCRCP in effect at the time of the execution of the setilement, which renders the

purported confidential: settlement-agreement not binding on this Court. See Buckley v. Shealy,

.370 S.C. 317, 322, 6.;55 S.E.2d 76, 78 (2006) ("Because the .purpor(cd agreement the parlies
reached following mediation was neither entered into the coust's rec;)rd nor acknowledged in
open ‘c-ourl and ;)i;\écd upon the record, Rule 43(k), SCRCP, plainly provides that the agreement
is unenforceabic."). Assuming arguendo that 2002 confidential scttlement agreement complied
with the 2009 amendment of Rule 43(k), SCRCP because it was reduced (0 wriling and signed
hy the partics and their-counsel, the agreement is still unenforceable because the amendment was

prospective and not retrospective in nature. See Hercules Ine. v, 8.C. Tax Comm'n, 274 S.C.

137, 143, 262 S.E.2d 45, 48 (1980) (statutes arc to be construed prospectively unless there is an
express provision or a clear legislative intcnt to the contrary). As a result, the Court will not
consider the terms of the confidential settlement agreement execuled by the parlies.
1L ' Confession of Judgmenl
Confessions of judgment share the legal significance of 4 judgment entercd by the Court.
"Though no adjudication is in fact required in enleriﬁg a judgment of confession without action,

... it has all the qualities, incidents, and atlributes of other judgments, and cannot be valid unless
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entered in a court which might have legally pronounced the same judgment in a contested

action.” Triangle Auto Spring Co. v, Gromlovitz, 270 S.C. 386, 389, 242 S.E.2d 430, 431

(1978) (quoting Ex parte Ware Furniture Co., 49 S.C. 20, 27 S.E. 9 (1897). Rule 60(b)(5),
SCRCP provides that a judgment can be set aside if the judgmcﬁl has been salisfied, Perry v.

Heirs at Law of Gadsden, 357 S.C. 42, 48, 590 S.E.2d 502, 505 (CL. App. 2003).

The confession of judgment at issue provides that "[(Jhe Defendant hercby authorizes the

cntry of the Order and judgment against Defendant, and in fav;Jr of Plaintiff, in the principal
amount of $350,000.00, less any payments received by Plaintiff from Defendanl through the date
of filing hereof." At the hearing, both of the parties agreed that the Defendant has in fact paid
more than $350,000.00. Thus, I find that the judgment was satisficd, und the Defendant is
entitled to be relieved from the confession of judgment.

ORDER

For the foregoing reasons, Defendant's Motion for Relief from the Confession of
Judgment is GRANTED.

AND IT IS SO ORDERED.

DeAndsea Gist Benjamin
Presiding Judge

October @ , 2013
Columbia, South Carolina
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FORM 4

STATE OF SOUTH CAROLINA JUDGML INACIVILCAge Exhibit D
COUNTY OF RICHLAND
IN THE COURT OR COMMON PLEAS CASE NUMBER: 01CP4004203R
Edwin M Jr Smith C . _David A Fedor
. o Edwards A G & Sons Incorporated
PLAINTIFR(S) . A " "DRFENDANT(S) —
{ Submitted by: Attorney for : [ Plaintiff [] Defendant or [T} Selt-Represonted Litigant

DISPOSITION TYPE (CHECK ONR) .
[1 JURY VERDIGT. This actlon came before the conrt for a frial by jury. Tha issues have been tried and a verdict rendered,

- -
[} DECISION BY THE COURT, This action came to tria) or hearing before the couet, The issues havedeen tigd or hea/@/band a
: decision rendered, 5 3"(—
U] ACTIONDISMISSED (CHECK REASON): [ JRule [2(5), SCRCP; [ Rule 41(a), SCRCP (Y. Norit), iy
] Ruls 43(K), SCRCP (Settled); [ other : O =T T
0} ACYTON STRICKEN (CHECK RE4SON): [ Ruls 40(), SCRCP; ] Bankruptoy: oA LT ‘;'\go‘
[ Binding arbitration, subject to right to restors to contivm, vacate or modify arbitration award; 73 @cr R el
[J DISPOSITION OF APPEAL TO THE CIRCUIT COURT (CHECK APPLICABLE 0X): = Ty =3
OAfimmed; 3 Reversed; ] Remanded; * dOU1cr ’ oL I - ‘):{/
NOTE:  ATTORNEYS ARE RESPONSIBLE FOR NOTIPYING LOWEBR COURT, TRIBUNAL, OR ADMRNISTRATIVE AGENCY Of‘?;l“ }iﬂ;b!RCLHI‘COURI )
RULING IN THIS APPEAL, > ¥
IT IS ORDERED AND ADJUDGED: [X] See attached order (format order to follow) [ Statement of Judgment bf‘;fhe Court;

ORDER INFORMATION

This order ] ends [ ] does siot end the case.
Additlonal Information for the Clerk :

’ INRORMATION ¥OR THE PUBLIC INDEX .
Completo this seciion bolow when the judgment affects titls to real or personal property or if any smount should be enrolled, Iftiiere
is no judgmnent information, indicate “N/A” in one of the boxes below, ’
Judgment hy Pavor of (List name(s) below) | Judgment Agatnst (List name(s) below) | Judgment Amount To be Enrolleg

3

3

If applicable, describe the propesty, including tax map information and addfess, referanced in the order;

The judgmant Information above has been provided by the submitilig party. Dispoles concerning the amounts confalned fy this fonn may be
eddressed by way of motion pursvant to the SC Rules of Civil Procedure. Amounts to be computed such as Interest or additional taxable cosls not
avallable o1 the time the form and fina) order are submitted 1o tho Jjudge may be provided 1o the clerk, Note; Titla abstractors and resonrchiors
shoutd refer {a the offlelal court order for Judginent detalls,

Cireuit Court Judge . . Judge Code ) Date

Tor Clerk of Court Offico Use Only

This judgment was entered on the day of , 20 and a copy maifed first class oy placed in the approptiate
attoruey’s box on this 4 November 20} 3 (o attoimeys of record or to partles (Owvhen appearing pro se) as follows:

——

James R, Glireath Edward L. Grimsley Leo A. Dryer Jt,

ATTORNEY(S) FOR THBPLAINTIFEES) - ATIORNEV(S FORTHE DEFERDANT(S)

L4
.
Court Reporter Clerlcof Court W

SCRCP Fonn 4C (10/2011)

SCANNED
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FORM 4

STATE OF SOUTH CAROLINA JUDGMENT IN A CIVIL CASE

COUNTY OF RICHLAND .

IN THE COURT OF COMMON PLEAS - CASE NUMBER: 200 1-Cl’-40-4203K
Edwin M. Smith, Jr. David A. Fedor ’

PLAINTIFF(S) . DEFENDANT(S)

Submitted by: - - Attorney for s [ Plaintitt [[] Defendant or [ Self-Represented Litigant

DISPOSITION TYPE (CHECK ONE) -
{J JURY YERDICT. This action came before the court for a trial by jury. The issues have been tricd and a verdict rendered.

] DECISION BY THE COURT. This action cane to trial or hearing before the court. The issues have been \eied or heard and a
= b

D)

decision rendered. SAR- =
] ACTION DISMISSED (CHECK REASON): [ Rule 12(b), SCRCP;  [] Rule 41(a), SCRCP (Vol. Nﬁ(xsuic); P
i = e

[J Rule 43(k), SCRCP (Settled); {1 Other )
(] ACTION STRICKEN (CHECK REASON): (] Rule 40(5), SCRCP; [_1 Bankeupley; O
[ Binding arbilration, subject to right to restore to confirm, vacate or modify arbitration award; P1Ohe> o
{1 DISPOSITION OF APPEAL TO THE CIRCUIT COURT (CHECK APPLICABLE BOX): . R '
I 2

{7 Affirmed; [ Reversed; []Remanded; [ Other
. . T - g B
NOTE:  ATTORNEYS ARE RESPONSIBLE FOR NOTIFYING LOWER COURT, TRIBUNAL, OR ADMINISTRATIVE AGENCY OFTHE CIRCUIT COURT
s

....

RULING IN THHS APPEAL. [

p

IT IS ORDERED AND ADJUDGED: [] Sce attached order (formal order to follow) 7] Staiement of Judgmcm-...tgy thé Court;

ORDER INFORMATION
This order [_] ends {_] daes not end the case..
Additional Information for the Clerk : Motion for Reconsideration has been denicd because the Court did not receive & copy of
’ the motlion within ten days of the motion being filed. .

INFORMATION FOR THE PUBLIC INDEX _
Complete this seclion below when the judgment affects title to real or personal property or il any amount should be enrolied. If there
is no judgment inforination, indicate “N/A” in one of the boxes below.
Judgment in Favor of (List nane(s) below) | Judgment Against (List name(s) below) | Judgment Amount To be Enrolled
3
$
$

The judgment information above has been provided by the submitting party. Disputes concerning the amounts contained in this form may be
addressed by way of motion pursuant to the SC Rules of Civil Procedure. Amounts to be computed such as interest or additional taxable cos!s not
available at the (ime the form and final order are submilted o the judge may be provided to the clerk. Note: Title abstractors and reseavchors
should refer to the official court

or_der fjdgment details.
. / . - D= 2079
Circult Court Judge y . Judge Code- 2161 Date N

For Clerk of Court Office Use Only

This judgment was ‘:ntc-cd un the . day of ot , 20 and a copy mailed first class or placed in thc appropriate

attormey’s box on this day of fg 1 Q g‘Z .20 E Sj to atlorneys of record or ta pariies (when appearing pro se) as follows:

Leo A. Dryer
ETE (S) R

Edwin L. Grimsley

ATTORNLY(S) FOR THE PLAINTIFF(S) ATTORNEY(S) F

" Court Reporter ] Clerk ;)f Court

A\
SCRCP Form 4C (10/2011) | $0 ANNE@

008

0016




’ B . FORM 4 :
STATE OF SOUTH CAROLINA ~ JUDGMENT IN A CIVIL CASE

COUNTY O RICHLAND

IN THE COURT OF COMMON PLEAS CASE NUMBER: 2001LCP404203R .
Edwin M. Smith, Jr _ David A. T. Fedor ‘y
PLAINTIFE(S) DEFENDANT(S)

Subumitted by: Attorney for : [] Plaintiff [[] Defendant or [] Self-Represented Litigant

DISPOSITION TYPE (CHECK ONE)
JURY VERDICT. This action came before (he court for a trial by jury, The issues have been tried and a verdict rendered.

DECISION BY THE COURT. This action came to-{rial or hearing before the courl. The issues have been tried or heard and a
decision rendered.

O

X

i3 ACTION DISMISSED (CHECK REASON): ] Rule 12(b), SCRCP; {7 Rute 41(a), SCRCP (Vol. Nonsuil);
{7 Rule 43(k), SCRCP (Settled); 7 other
[l ACTION STRICKEN (CHECK REASON): [1 Rule 40(j), SCRCP; [l Bankruptcy,
[ Binding artbitration, subject to nght to restore to confirm, vacate or modify arbitration award;; E] O@r 2
[J DISPOSITION OF APPEAL TO THE CIRCUIT COURT (CHECK APPLICABLE BOX): - £y
{JAffirmed; {] Reversed; [} Remanded; [ Other :'.: r-'l E{J, &

NUTH:  ATIURNEYS ARE RESPONSHSLE FOR NO'TIFYING LOWER COUNT, TRIBUNAL, O ADMINISTRATIVE AL;BNLA’{)F'I HE L.mC T COURT
KULING IN TS AVPRAL.
IT IS ORDERED AND ADJUDGED: [T] Sce attached order (formal order to follow) - [X} Statement of}udgment*uy tl‘xe

ORDER INFORMATION »F -
This order X} ends [} does not end the case. o o -
Additional Information for the Clerk : Mohon for 1ccons:dcral|on las been denied. S W

INFORMATION FOR THE PUBLIC INDEX
Complc(c this scction below when (hejudgment affects title to real or personal property or lfany amount should be enrolled. If there
is no judgment information, indicate “N/A™ in one of the boxes below.
Judgment in Favor of (List naruc(s) below) | Judgment Against. (List name(s) below) | Judgment Amount To be Enrolled
3
$
$

The judgment information above has been provided by the submilting party. Disputes concerning the amounts contained in (his form may be
addressed by way of motion pursuani to the SC Rules of Civil Procedure, Amounfs o be computed such as inlerest or additional (axable costs not
available at the tine the form and final order are submitted to the Judgc may be provided lo the clerk. Note: Title abstractors and researchers
shauld refer to the official couct order for judgment details,

Cireuit Court Judge Z ) : ' Jn(lgc Code 2161 Date Q -5 "/L/
4 & - 7
I‘or Clerk of Court Office Use Only
‘This judgment was eatered on the of , 20 and a copy mailed first. class or placed in the appropriate
atiorney's box on this §, day of _ N ”_) , 20§ ”’ {o 'l(lomcy.. of rccord or to partics (when appeering pro sc) as follows:

Edwin L, Grimsley

Leo A. Dryer
ATTORNEY(S) FOR THE PLAINTIFF(S) ATTORNEY(S) FOR THE DEFENDANT(S)
Court Reporter Clerk of Court

SCRCP Form 4C (10/2011)
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STATE OF SOUTH CAROLINA. )
‘ ) IN THE COURT OF COMMON PLEAS
COUNTY OF RICHLAND- - ) '
Bdwin M. Smith, Jr. ) Docket No. 01-CP-40-4203
Plaintiff, )
- )
. ) & me
) : > 5
David A. Fedor, ) CONFESSION OF IUDGMEN’L::Q @ 7
) 5 DB _—
Defendant. ") e ST
) oy = M
_' vy )
Pursuant to South Carolina Code Annotated § 15-35-350 ez, seq., the undersignée, beig first
: 2 [ 2

. & m
duly swomn, shows the following to the Court:

1. Plaintiff, Bdwic M. Smith, Jr, is a citizen and resident of Calhoun County, South

Carolina,

2. Defendant David A. Fedor is a citizeu and resident of Richland County, South
Carolina,

3. - Defeadant is indebted to Plaintiff and agrees to execute this Confession of Judgment,
dated Septemberedy 2002, in the principal sum of $350,000.00 plus all post-judgment interest as
atlowed by faw, -bQQMg Tom the date of entry ofé‘ﬁ‘,()r‘da’mrcaﬁfem‘éﬁ‘of‘mdgment.

4. . Defendant executed this Confession of Judgment i;w consideration for the Plainfiff’s
agreement to release all claixt;s against him and to dismisé with prejudice that certain lawsuit

captioned Edwin M. Smith, Jr., v, David A. Fedor, Docket No. 2001-CP-40-4203.
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S. The indebtedness owed by Defendast to Plaintiff arose pursuant to- a confidential
. .Settlement Agreement between Defendant and Plaintiff dated September 17, 2002, in which the
lawsuit referenced above was settled.

6. Defendant ﬁas no defense to thé payment of or ' right to set off against, the
indebt’edn;ass, debt, or liability, and Defendant waives, aﬁd‘ will not assert or allege, any defense or
ght 1o set off with respect to the judgment confessed 'herein. |

7. The Defendant hereby authorizes the entry of an Orde; and judgment against
Defendant, and in favor of Plaintiff, in the principal amount of $350,000,00; less an; paymeut;
received by .Plaintiﬁ'ﬁ—om Defendant through the date of filing hereof Thereafler, post—ju'dgmeﬁt
interest shall acerue as allowed by law, until the judgment is paid ju full.

8. The undersignedbrepresents that he signs this Confession of Judgment of his own free
will, and that he fully understands the meaning and legal effect hereof.

9. This Confession of Judgment may not be filed upless and until there bas been a default

by Defendant on his payment obligations as set forth in the Confidential Settlement Agreement.

10.  This Confession of Tudgment toay not be filed unless and uatil there has been a default

by Defendant on his payment obligations as set forth in the Confidential Settlement Agreement.

[P D S SO U VO PR

Pending such a default, this Confession of Judgm ilf be held in escrow by Plaintiff’s attomney,

James R. Gilreath, Bsquire.

_ : David A. Redor
SWORN TO BEFORE ME this 2{;™

dayof _September” 2002,

ublic for South

ic fi Cardlina
My Commission Expires; 10 203
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS

FIFTH JUDICIAL CIRCUIT

COUNTY OF RICHLAND '
. 2001-CP-40-4203

Bdwin M. Smith, Jr., :

Plaintiff,
PARTIAL SATISFACTION

V. , OF JUDGMENT P
David A. Fedor,

Deféndént.

The Plainti‘ff, Edwin 'M . Smiith, Jr., holds a Confession of Judgment executed‘g;‘%vid ‘E:
Fedor on September 26, 2002, in the original amount of Three Hundred Fifty Thousané\’})g;llars
($350,000). Subsequent to the execution of the Confession of Judgment, but prior to the
recording of same, Edwin M. Smith, Jr. received principal payments from the Defendant of
Three Hundred Thirty-Five Thousand Dollars ($335,000). Edwin M. Smith, Jr., by and through
his undersigned colmsel, hereby acknowledges a credit to the Confession of Judgment, reducing
the unpaid balance therefore to the sum of Fifteen Thousand Dollars ($15,000) through the date
of the recording of the Confession of Judgment. The Confession of Judgment shall otherwise

remain in full force and effect.

THE G THLAW FIRM, P.A.

By: /
Iamels;./ Gilreatl{ (SC Bar #02133)
110 I/dvinia Avenue (29601)

P. 0. Box 2147

Greenville, South Carolina 29202
Phone: (864) 242-4727

Fax: (864) 232-4395
jim@giireathlaw.com
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SWORN TO AND SUBSCRIBED before
me this 26™ ddy of February 2013.

—7{% M. »V/Wm Gager

: . Notary Publi¢ for South Carolina

My commission expires: /0 // % // 3
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STATE OF SCUTH CAROLINA

" comnty o _£1CHLAND

IN THE COURT OF COMMON PLEAS
SHUDICIAL CIRCUIT

casgNo.: _200] o HO - R203W

)

)

)

)

) MOTION AND ORDER INFORMATION
-

)

)

)

)

EDwin M. S e, e,

FORM AND COVERSHEET

Plaintiff,

\DPMDNFED'?J

Defendant.

P!gyi_utiﬁ“ § Attorney: Defendant's Attorney:
Jumes Guilrgadlr  BarNo. J oA DIy _,BarNo. 1799
Address;

Address:
"0.0.80x 2187, Gueeawi e, S 2602

) Domestic Abuke or Abuse and Negiect
O} Indigent Status\_ [ State Agency v. fndigent Party
[J Sexually Violent Fredator Act {1 post-Conviction Relief

{7 Motioa for Stay in Bankruptey .
0] Motion for Publication  [J Motion for Execution (Rule 69, SCRCP)

{1 Proposed order submitted at request of the court; o,
reduced to writlng from motion made in open court per judge’s instructions

Name of Court Reporter:

- (check reason)

Phone: BbY-242- YT2Fax, Bad-232- 4395 AAR. Fax S0 3-12 {e = [ 270
E-msil: Other: N/A__ . E-mail; KA Other: __al g
MOTION HEARING REQUESTED (attach written motion and complete SECTIONSI aud X)
OFORM MOTION, NO HEARING REQUESTED (complete SECTIONS HTend D) OV &8 -
(JPROPOSED ORDER/CONSENT ORDER (com Jete SECTIONS I and - -
i SECTION I: Hearing Informationt germ oy
Nature of Motion: (00( b\' o _.'r-;_ir___"_..:'-‘ 3
Estimated Time Needed: 20 _0ia. Court Reporter Needed: OVYES/X NO &, w &
SECTION I: Motion/Order Type ;.,,-’E 3 Mmda
OWritten motion attached < ne O
®Farm Motion/Order /. "w & &
1 hereby move for relief or actjon squrtasset forth in the attached proposed o@r. 3 -
. . / \3" Z(OVTS
Sigdatlre 9Mm£y/for / l’aixétfﬂ‘ -ngefendant Date submitted
SECTI@N I: Motton Fee
& PAID - AMOUNTZ S 025%0 /
O EXEMPT: [J Rule to Show ?ause in Child or Spousal Support

[J Other:
JUDGE'S SECTION .
) Motion Fee to be paid upon filing of the attached | JUDGE CODE
arder, :
O Othet: Date:
CLERX’S VERIFICATION
Date Filed: j»é?/la

Collected by: p:
0} MOTION FEE COLLEGTED: $

.0 CONTESTED — AMOUNT DUE: §

SCCA 233 (11.2003)

13 0
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STATE OF SOUTH CAROLINA
IN THE COURT OF COMMON PLEAS

[Py Py V-

COUNTY OF RICHLAND
01-CP-40-4203%

EDWIN M. SMITH, JR.,

)
]
PLAINTIFF, )| DEFENDANT'S 60 (b) MOTION
] .
Vg, ]
] C.
DAVID A. FEDOR, ] ’; g 3
DEFENDANT. ] pigal § nE
] M e =P
L 8 =z
. Rox <
Now 4 i ; X4
comes your Defendant herein, and by prov1s§g! oﬁ&iulﬁjc,
) .C
S

60(b) (S) (SCRCP), your Defendant does hereby move for ~r§.4e§from =
the Confessgion of Judgment, as filed by Plaintiff's counsel on or
aftef February 26, 2013. , .

As will be argued before this Court, the Confession of
Judgment plainly récites a money amount of $350,900.00, and it is
undisputed that Defendant has paid to the élaintiff, an amount in
excess of-the named $350,000.00 and thus premised-upon the clear
wording of the Confession of Judgment, as prepared by Plaintiff's
counsel, the debt recited therein has been satisfied énd

Plaintiff's filed Confession of Judgment should be rescinded.

.O Box 11967
Columbia, S& 29211
(803) 926-123%5

(803) B826-~1276 FAX

March 26, 2013
Columbia, South Carolina
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RULE 11 CBRTIFICATION

Your undersigned movant hereby certifie
" in good faith to resolve the matter containg

that he has attempted
d in the within Motion.

motion.doc/13030504 /mbp

M c2uavem

"SDRdID
3883 M 31IINVI
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STATE OF SOUTH CAROCLINA

COURT OF COMMON PLEAS
.2001-CP-40-4203

— S e

COUNTY OF RICHLAND

S W oo N AW N

Edwin M. Smith, Jr.,
Plaintiff,
VS. TRANSCRIPT OF RECORD
David Fedor,

Defendant.

NP T T

August 26, 2013
Columbia, -South Carolina

BEFORE:
THE HONORABLE DEANDREA G. BENJAMIN, JUDGE.

APPEARANCES:

ERIC WILLIAM RUSCHKY, ESQ.
Attorney for the Plaintiff

LEO A. DRYER, JR., ESQ.
Attorney for the Defendant

DEBCRAH M. McCURDY, RPR
0fficial Court Reporter
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INDEX OF WITNESSES

(WHEREUPON, no witnesses were called

during these proceedings.)

EXHIBITS

[

(WHEREUPON, no éxhibits were introduced

during these proceedings.)
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AUGUST 26, 2013
THE COURT: Edwin M. Smith, Jr., vs. David

‘Fedor. 2001-CP-40-4203. Is that correct?

MR. RUSCHKY: Correct, Your Honor.

THE COURT: Okay. 20017

MR. RUSCHKY: Yes. .

THE COURT: A1l right. And if everyone could
just state their name for the record, even though I
have Mr. Ruschky, but if you could state your name
just for the record.

MR. RUSCHKY: Eric Ruschky, of counsel to the
Grimsley Law Firm.

MR. DRYER: And Leo Dryer, far the Defendant.

THE COURT: A1l right. And this is the
Plaintiff's --

MR. DRYER: It is the Defendant's motion.

THE COURT: The Defendant's motion. A11
right.

MR. DRYER: Yes, ma'am.

THE COURT: This is the Defendant's motion to
set aside judgment?

MR. RUSCHKY: Yes.

THE COURT: A1l right. And if one of you all
can give me a Tittle bit of background on what 1is

going on so I'11 have a better understanding.
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Catch me up.

‘MR. DRYER: I noticed that the Court observed
the case number, and indeed the case was resolved:
many years ago. And my client paid the sum of
$15,000 a month towards the satisfaction of the
debt that was alleged and decreed with Mr. Smith,

" The debt was sécure by a confession of

judgment which is before you -- and I am

referencing the Plaintiff's Exhibit in writing --
but the confession is before you, if not 15 the
Court's file, it-is before you by reference to
Plaintiff's Exhibit B. The confession is in the
sum of $350,000. It is undisputed that the
Defendant has paid a sum to the Plaintiff in excess
of -- in fact, $385,000. |

I don't need to remind the Court that the
confession of judgment bears all the dignity and
finality of the'éntry of judgment. And therefore
neither the Plaintiff nor the Defendant can inquire
behind the confession and seek to now reargue the
merits and such. We have a confession for
$§50,000. It is undisputed that the Defendant has
paid $385,000.

I would also.draw the Court's attention to

Paragraph 7 of the confession. The confession of
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courée is prepared by the Plaintiff. It is their
own work and their own language, and this is what
they prepared.

The Defendant hereby authorizes the

-entry of an order and judgment against

Defendant and in favor of Plaintiff in

the principaT amount fess any péyments

received by Plaintiff from Defendant

through the date of filing here.

That is their language. And it is undisputed
that the Defendant has satisfied in abundance the
confession for $350,000. And that is what the
confession speaks.

And therefore we ask that the confession, és
recorded earlier this year, be vacated.

Thank you, Judge.

THE-COURT: So you are asking that the
confessiocn be vacated? qum what you are saying,
the Coﬁfession has been satisfied?

MR. DRYER: Exactly. Excuse me for being
seated. |

| THE COURT: Oh, no, that's.okay. That's fine.

MR. DRYER: I am perspiring battery acid from

one of the treatments,

THE COURT:- That's fine. You're fine.
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A1l right. Yes, sir?
MR. RUSCHKY: 1If it please the Court? And I

“appreciate the Court scheduling us last because, as

I view the sensitivity of this matter, I have the
highest regard and respect for Mr. Fedor. One of
my most memorable cases before Judge Perfy,had

Mr. Fedor on the opposite side, and I have a1wéys
respected him and regarded him-as Defense counsel.

THE COURT: - Mr. Fedor has Tots of memorable

-cases.,

MR. RUSCHKY: Yes, he does, He has had a
remarkable career -- is having a remarkable career.
THE COURT: Yes, he's still good. He is.

MR. RUSCHKY: Unfortunately, Your Honor, my
uﬁderstahding of this case is that it originated
from a Tawsuit against Mr. Fedor alleging
malpractice.

" MR. DRYER: Your Honor, if I might object. We
have a confession of judgment that ended -- that
has to be respected as-a finality of this case.

Elaborating on the merits of the case I would

"object to. We are confronted with the confession

of judgment. That's it,
The confession of judgment has all the

authority of the entry of an order for judgment,
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and therefore inquiring or describing the nmerits,
and so forth, I-would object to.

THE COURT: A1l rjght.. In regard to his
objection? .. '

MR. RUSCHKY: As I.was saying, that Tawsuit
was mediated, which resulted in -- and I've been
1nstructed‘and do solicit the Court's guidance
regarding what Has been termed and described as a
confidential settlement of agreement. It was
reached through the mediation of a retired Chief
Justice of the Supreme Court. |

The original settlement was $400,000, with

- $50,000 paid down upfront, and a judgment, a signed

confession of judgment, for the balance of $350 to
be reserved against failure to pay the total $350.

Mr. Fedor made his énnua1 payments up until
the last year, when he did not pay the final
$35,000.

The parties negotiated. Neither the Grimsley
Law Firm nor Mr. Dryer were involved in all of
those negotiations.

Our position is that Mr. Fedor did not make
his final $35,000 payment, but in fact made a
$20,000 payment, leaving $15 due on the last

payment.
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‘When that was not 'paid ultimately by Fébruary
of this year, the P1a1nt1ff and his attorney filed
the confess1on of ]udgment

Now, I understand the Defendant's position

that -- and we concede' that he has paid a total of

- $385,000, but -that includes the initial $50 paid

upfront before the confession of. judgment for $350

was signed.
As I said, withAa11 due respect to Mr. Fedor,

his affidavit, which we received Friday, 1in.which

"~he-.says that he has paid to Plaintiff or his
. atfofhey the sum of $385,000, we agree with that,

that sum being in excess of the sum recited in the
Deféndant's confession of judgment. The confession
of judgment does recite the $350, Your Honor. And.
the confession of judghent should be deenmed
satisffed.

However, we rely on th%s confidentiél
settlement, which obviously, because it all arose

out of an allegation of malpractice, was treated

- very confidentially. This case was settled for

$400,000: And so Mr. Fedor still owes $15,000.
I submit that Mr. Fedor's affidavit stretches

the Timit of credulity. If-Mr. Fedor thought that

he only owed $350,000, then why were there
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. negotiations Tast year regarding the final payment~

of $35,000? At that point he had overpaid the
judgment of $350,000.. . - |
MR. DRYER: Your Honor, I dbject to any
paraphrasing of-negotiation-ffoh last year. I
believe at best it is hearsay and not supported by
any affidavit. -
MR. RUSCHKY: Your Honor, I believe we

submitted an affidavit of. James Gilreath, who was

the attorney for the Plaintiff. -

THE COURT: I saw that. Let me ask~you'this.
Okay. So -- I'm tr?ing-to.find ﬁhe -~

~ MR. RUSCHKY: We.have the confidential

settlement if you'd']ike7to see it, Your Honor.

THE COURT: Yes.

(Complies.). . ‘

THE COURT: He is saying he paid $385.

MR. RUSCHKY: Well, he has, inc]uding'the
initial $50. . A

MR. DRYER: . I would renew my objeciion as to |
inquiring of‘the merits, which 1slthis settlement
agreementi which is noi 1ﬁ the record.and is fuﬁ]
of scratch-overs and sfrike-throughsq' It is not --
it is not clear upon its face.’

But, again, we are going behind the confessioh
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and we are again sorting through the merits, which
I don't believe is appropriate. The confession is
as far as we need to go.

THE COURT: Well, I'm not concerned about the
merits. I'm trying to figure out what the 4
agreement was..

MR. DRYER: Well, exactly, Your Honor. And
the agreement goes behind the confession. We have
the confession clear upon its face.

- THE COURT: What was filed with the Court?
Was there anything filed with the Clerk of Court's
0ffice?

MR. DRYER: Not until the confession was filed
th%s spring, I believe.

MR. RUSCHKY; I believe that's correct, Your
Honor:

THE COURT: And do we have that, what was
filed with the -- my only concern, Mr. Ruschky,
about the confidential agreement is -~ it has not
been made a part of the record in the past; is that
correct?

MR. DRYER: Exactly.

MR. RUSCHKY: Not in the past, Your Honor. We
have -- I know Mr. Grimsley's office prepared an

affidavit of James R. Gilreath.
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THE COURT: Okay. I have seen that,

MR. RUSCHKY: That has not -- is that filed?

THE COURT: It was mailed. I don't see a
stamp on it. It was mailed to my office.

MR. RUSCHKY: .A11 right. I think the
problem -- ' ‘

THE COURT: It was e-mailed to my office.

MR. RUSCHKY: Okay. I think the problem, Your
Honor, is that Mr. Grimsley has been struggling
with the 4-page document, which is entitled
Confidential Settlement Agreement, because of the
tern conffdenfia7 at the top of the handwrittén
document.

It bears the signature of Mr. Fedor,'his
attorney, the Plaintiff, and the Plaintiff's
attorney. And it is dated December 17th, 2002. We
feel that it is necessary for the Court to see this
document if the Court is going to consider the

legitimacy of Mr. Dryer's argument that $385,000

vhas been paid towards the confession of jﬂdgment.

THE COURT: Well, that's what I -- I mean, I'm
not sure I can make a decision. That's what I'm
trying -to figure out. Mr. Dryer may be able to
give us some guidance as to how -- basically you

all have an agreement;
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“MR. DRYER: Well, Your Honor --.°~
THE COURT: And you want me to --
MR. RUSCHKY: " We don‘t -- Mr.:Dryer and I
weren't in the case back then.

THE COURT: Well, there is an-agreement that

. you all--- and he-doesn't want it -- I understand

he doesn't want it -- it is confidential. He

doesn't want it-a part of thevrecord. -I'm not sure

- how I can consider it if it is not @ part of.the

record.’ _ '
MR. RUSCHKY: Take it under seal, Your Honor,
THE COURT: Well, I thought about that. But
how'I -- but I'm not sure how I get to the final’
answer if I don't see the agreement.
' MRt RUSCHKY: I agree, Your Honor.
THE. COURT: " That is kind of the problem I

‘have. - Unléss Mr. Dryer has some other»suggestion.

MR. DRYER: Your-Honor, the confession of

"~ judgment ended the case. The confession of

judgment is cléar and concise on its face. Needs
no e]aboratioﬁ. Needs nothfng further. It recites
the sum of $350,000. And moreover -- and I didn't
cohpose this --

THE COURT: No, I see what you are-talking --

can you -- Mr. Hollis, can you pasé that up? I see
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what you afe-ta1k1ng about when you refer to the
confess%on of judgment that was filed on
February 2013;

MR. RUSCHKY: I have.a copy, YodfﬂHonor.

THE COURT: .Is.thatAwhat you are ta]king'
about? ' '

MR. RUSCHKY: 'That's it

- THE COURT: Okay.

(Complies.) |

THE BAILIFF: Do you need this one too, Your
Honor?

THE COURT: No, I have it. Okay. Here you
go. . ' iy

MR. RUSCHKY: It is in thé file? ‘

THE COURT: Yes. It is.attached to your
Exhibit B. Okay, so this is é conféssion of

judgment that was filed by -- Tooks like filed by

Mr. Fedor on February 27th, 2013.

MR. RUSCHKY: No. ,
MR.-DRYER: It was against Mr. Fedor and was
filed earlier this year. | A

MR, RUSCHKY: - Filed by the Plaintiff's

attorney. It was filed by Janes Gilreath on behalf

of Edwin Smith.
THE.COURT: Okay. Now, this does say -- and
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it is your position, Mr. Dryer, is that the
confession of judgment that was.f11ed with the
Court says $350,000? '
MR. DRYER: Yes. Yes. Plainly upon its face.
Furthermore, it says in Paragraph 7:
Less any payments received by the
Plaintiff from Defendant through the
date of filing -- filing of this
~confession.

And it is.undisputed that $385,000 has been

" received. Therefore, I submit the confession has

been satisfied in an abundance and there is no --

‘but I also submit, Your Honor, that there is no

"need to inquire behind this. This ended the case.

And this is the confession drawn by the Plaintiff.
And therefore -- and plain on its face. There is
no need to look behind it.

THE COURT: So your position is if it was
$400, that Mr. Gilreath should have put $400 in the

-confession?.

MR. DRYERf Exactly. Exactly. And I can't
explain why, but that is the confession: that Mr.
Fedor signed. There is no need to go behind it
because it is clear -- abundantly clear upoﬁ its

face.
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THE COURT: And is this -- was it drafted
by -- Mr. Ruschky,-was‘it drafted by Mr. Gilreath?

MR. RUSCHKY: I assume, Your Honor. I do not
know.

THE COURT: - A11 right. I'11 be glad to hear
from you. Any response to what was just said?

MR. RUSCHKY: Your Honor, the confession of .
judgment, I submit, has t6 be read in the context
of the 4-page confidential settlement agreement,
which we did not file as a publicly accessible
document out of deference to Mr. Fedor and asking
for guidanbe from the Court.

MR. DRYER: And if I haven't already made it

abundantly clear ‘on the record, I object to the

introduction of the 4-page document. ‘It is not

clear and concise on its face. I was troubled When
I reviewed it. But plainly the confession is the
intent of the parties that it is as reduced in
writingh I don't think it is a stretch to say that
counsel for the Plaintiff drew this instrument.
But, in any event, it was accepted. And it doesn't

say $400,000, it says $350. And it says less any

payments. And it is undisputed amongst the parties

that there has been payments in excess of that

$350,000.
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Now, I haven't asked in this proceeding for
return of any overpayment. I just want to cut the
misefy here on Mr. Fedor, who has -- well, anyway,
I ask that this confession of judgmenf be read
accordingly. He didn't confess for $400,000, he
confessed for $350. And it is undisputed that that
sum and more has been paid.

-A.THE‘COURT: A1l right.
MR. RUSCHKY: Your Honor, granted, the

 confidential settlement agreement -- I'm sure

Mr. Dryer could have drafted a better one. Retired
Chief Justice David Harwell drafted it. I believe
it is-in his handwritingn And if -- I understand
why Mr. Dryer is not asking for a refund of $35,000 -
here, because he is not entitled to it under the
terms of the agreement. And the confession of
judgmeﬁt has to be read in the context of the
confidentié1 settlement agreenent.
» THE COURT: And that was in 2002, right?

MR. RUSCHKY:. The settlement agreement is
dated September 17th, 2002.
~ THE COURT: A1l right. Let me ask you this,
because this happens sometimes.

MR. DRYER: Your‘Honor -

THE COURT: Hold on one second. There is a
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settlement and then there is -- I'm trying to
figure out, how did we get to the confession being
filed in the earlier part of this year? 1 mean,
apparehtly something ~-- of February 20137

MR. RUSCHKY: Right.

THE COURT: The problem I have is, I don't
know if there was some other discussion, but there

is a confession that is signed, and it says

~ $350,000 about 10 years later -- 10, 11 years

later. So --

MR. RUSCHKY: Paragraph 3, Your Honor.

As security Defehdant agrees  to. give to

Plaintiff confession of.jddgment for

$350,000 to be held in escrow by the

Plaintiff's attorney and not to be

recorded unless the Defendant defaults

on any payments. . The amount of the

judgment shall be net of all payments

made to date.

THE COURT: A1J right. So the Plaintiff has
received $385,000?

MR. RUSCHKY: Right, out of $400.

THE bOURT: Okay.

MR. DRYER: The Defendant acknowledges that he
has paid -- and it is undisputed -- $385,000.
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- Now, it is anybody's guess as to why he
overpaid whatever. But the confession is for
$350,000. And there is no need to go beyond the
corners of this dinstrument. It speaks for itself.
And it says $350. |

Now, counsel for the Plaintiff goes on to

quote from an agreement -- a writing, if you
will -- that is not recorded and isnot-clear upon
its face --"many strike-overs and

strike-throughs -- and I object that the assumption
that Chief Justice Harwell composed and wrote it.

He did not, according to the knowledge that- I have.

‘I believe it was done by counsel for the Plaintiff.

But, in any event, the confession is what I'm
here to argue about. And it has been overpaid.

THE COURT: A1l right. Any case law out there
that you all are aware of regarding when the

confession is satisfied or what -- I'm guessing’

"there is nothing on point regarding some other

agfeement on confidentiality?

MR. RUSCHKY: Your Honor, I don't know if
there is anything on point. I would be glad to
be -- and I would solicit the opportunity to
research'this and submit a brief.

THE COURT: Or maybe if you all can just send
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me proposed orders and in that proposed order if
there is any research you need to cite, any case
law -- what I'11 do is --

MR. RUSCHKY: Well, Your Honor, I would also
1ike the opbortunity to research submitting
something to the Court under seal, because we feel
that it is imperative that the Court see this '
confidential settlement agreement.

THE COURT; A1l right, That will be fine.
Strike the paft about the proposed orders. If you
all -- I'11 give you -- how many days do you need
to research it, regarding the document.coming in
under seal? |

MR. RUSCHKY:.~0n both issues?

THE COURT: Both issues.

MR. RUSCHKY: Both issues. I'm leaving town a
week from Thursday, so --

THE COURT: Thirty days?

MR. RUSCHKY: Oh, 30 days would be great
because I'11 turn my work in to the Grimsley law
firm and they can file something. _ |

THE COURT: Is that okay with you, Mr; Dryer?

MR. DRYER: . Yes.

THE COURT: .The only -- he's saying he should

be able to -- I'11 take -- and I am‘going to do
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some research on the confession of judgment and the
confidentiality. He's saying that the Court should
be able to review it. I'm not going to look at it
at this point until f get some authority that
says -- or I am ab1elto look at some case law about
confidentiality agreement. I know there is some
stuff out there, I just haven't --

MR. DRYER: Your Honor, I'17-say -again, ~the

‘confession. ended the case.

THE COURT: I understand. And I .am going to
take a look at that too.

MR. DRYER: We didn't draw it up.

THE COURT: Yes, sir.

MR. DRYER: And it bears all the dignity and
finality of a jury verdict, a Court's verdict. It
says what it says. And it is clear on its face.

By the way, ‘so the record might be complete -;

THE COURT: Yes, §&ir.

MR, DRYER: ---I don't think it is in dispute,
but I would offer the affidavit of Mr. Fedor, which
simp]y affirms that he has paid the sum of
$385;000. And that -- I don't think that is in

~dispute.

THE COURT: No, I don't believe it is.
MR. DRYER: So let me --

0045

037




& © © ~N o o s~ w N =

N N N N N N — - - - — - - - —_
(8] BN w N - o [de} (@] ~J » [¢;] Pt (o4 N -

21

MR. RUSCHKY: Your Honor, which includes
$50,000 that was paid before the confession of

judgment. _
THE COURT: You doﬁ't dispute that a total of

'$385,000 has been paid?

~ MR. RUSCHKY: Towards. $400,000, no. We don't
dispute that he has paid $385.. He has paid $385,
but it includes $50,000 that was paid before the
confession of judgment was_ signed.

MR. DRYER: Well, yes. And I appreciate the
graéiousness of counsel that they<é§ree; however,
it is their confession, quoting:

Defendant hereby authorizes the entry o%

the ofder in the brincipa1 amount Tless

any payments received by Plaintiff-from

Defendants. o

And it is undisputed that the Plaintiff has
received $385,COO towards the recited amount of
$350,000. Therefore, this confession has been
satisfied. |

Now, if the Plaintiff chooses to back up and
start over and chase the alleged balance of
$15,000, more power to him. But at the moment,
this confession is of record, and it plainly has

been paid.
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THE COURT: A1l rfght. AT right, I'11 give

‘ "you 30 days to get me sonething on both sides. And

in the pfocess, my law clerk and I will try to see

what we can find out there too. Al1 right. Thank

you.

MR. DRYER: Judge, I appreciate the Court's
patience.

THE COURT: Oh, no problem.- No problem. No
problem at ail. Thank you all. Thank you all for
being patient. ' '

(WHEREUPON, the proceedings were concluded.)

(END OF TRANSCRIPT)

0047

039




-

NN N N N N 2 A @A A A A s e A
m.bmm—xococo\:ovm.uwm—xocom\loum.hww

23

CERTIFICATE OF REPORTER

STATE OF SOUTH CAROLINA- . )
. L )
COUNTY" OF RICHLAND )

I, Deborah M. McCurdy, Official Court Reporter for
the Fifth Judicial Circuit of the State of South
Carolina, do hereby certify that the foregoing is a

true, accurate and complete Transcript of Record of the

~proceedings had and evidence introduced in the trial of

the captioned case, relative to appeal, in the Court of
Common Pleas for Richland County, South Carolina, on the.
26th day of Auéust, 2013.

I do further ce}tify that I am neither of kin,

counsel nor interest to any party hereto.

September 20, 2014

8 | Deboral W, Welondy, RPR

Deborah M. McCurdy, RPR
Fifth Circuit Court Reporter

0048

040




$

$15{1] 7124

$15,000 (3] 4/58/2221/23

$20,000{1] 7/24- -

$35,000 (4] 7/18 7/239/2 16/14

$350 [7] 7/14 7/15 8/7 8/15 15/22 16/6 18/5

$350,000 [12] 4/13 4/22 5/12 8/259/3 12/22
14/3 15/25 17/9 1714 18/3 21/19

$385 [3] ¥1721/72177

$385,000 [11] 4/15 4/23 8/G 8/12 11/19 14/10
17/21 17125 20/22 21/5 21/18

$400 [3] 14/19 14/19 17/22

$400,000 {S] 7/12 8/22 15/22 16/5 21/6

$50 (2] 8/69/19

$50,000 (3] 7/1321/221/8

1

102] 17/917/9
1[0 17/9
17th 2] 1U16 1621

2

apparently [1] 17/4

appeal {1} 23/13
appreclate [3] 6/321/10 22/6
appropriate {1) 10/2
argue [1] 18/15
argument (1] 11/19
arvose [1] &/19 :
aside [1] 3/21

ask [4] 5/14 9/11 16/4 16/22
asked (1] 16/1
asking (3] S/17 15/11 16/14
assume (1} 15/3
assumption 1] 18/10
at (9] 9/2 9/6 11/12 20/3 20/4 20/5 20/11
21723229
attaclied {1} 13/15
attention (13 4/24
attorney (9] /18 1/20 &2 8/12 9/10 11/15
1116 13/23 17/15
August [3] 1/93/123/15
authorlty [2] 6/25 20/4
authorizes {2] 54 21/13
aware [{] 18/(7

20 [1] 23/19-

2001 {1} 3/5

2001-CP-40-4203 (2] 1/2 33

2002 [3) 11/16 16/19 16/21

2013[6) 1/93/1 13/3 13/18 17/4 23/15
2014 {1] 23/19

26021 1/93/11

26th [1) 2315

27th 1] 13/18

concluded [1] 22/11

confess [1] 16/5 .

confessed [1] 16/6

confession [55]

confidential {11] 7/9 8/18 9/13 10/19 11/11
11/12 12/7 15/9 16/10 16/18 19/8
canfidentiality [3) 18/20 20/2 20/6
confidentially [1] 8/21

confronted [1] 6/22

consider [2] 11/18 12/9

context (2] 15/8 1617

copy [1} 13/

corners [1] 18/4

coriect (4] 3/3 3/4 10/15 10/21

counsel {7} 3/11 6/8 15720 18/6 18/13 21/11
23/17

COUNTY [3] 1/223/523/14

course [1] §/1

Court's [6] 4/L14/24 777 10/11 20/15 22/6
CP[2] 1/23/3

credulity {1] 824

cut f1] 1672

B

D

date [3] 5/9 14/8 17/19

background [1] 3/24

balance [2] 7/14 21/22

basically [1] 11/24

battery [1] 5/23

Bears (31 4/17 11/14 20/14

behal€ {1] 13/23

behind {6] 4/20 9/25 10/8 14/14 14/17 14/23

dated [2] 11/16 16/21

David (31 1/773/216/12

days [4] 19/11 19/§8 19/19 22/2
DEANDREA (1] /14

DEBORAH [d) 1/24 23/8 23/21'23/23
debt [2] 476 477

December [1] 11/16

decision {1} 11722

decreed [1] 4/6

deemed [1] 8/16

defaults {1} L7/16

Defendant [15] 1/8 1/20 3/13 4/14 4/19 4/22
5/4 5/6 5/8 5/11 14/7 17/32 17/16 17/24
21/13

Defendant's [S] 3/16 3/17 3/20 8/4 8/14
Delendants {1] 21/16

3 - BENJAMIN (1] /14
best (1) 9/6

30[2] 19/1922/2 better [2] 3/25 16/11

4 beyond [1} 18/3
bit[1] 3/24

d-page [3) 11710 15/9 15/15 both [4] 19/14 19/15 19/16 222

4203 (2] 1/23/3 brief{1] 1824

A C

able [4) 11723 19/25 20/3 20/5 called [1] 2/4

abundance [2] 5/1114/12
abundantly (2] 14/24 15/14

accepled (1) 15/21

accessible (1) 15/10

according [f] 18/12

accordingly [IJ 16/5

accurate {1} 2311

acid (1] 523 .

ackiow] Iedges 1] 1724

affidavit [6} '8/10 8/23 9/7 $/9 10/25 20/20
affirms [1] 20/21

again [3) 9/25 10/1 20/8

agninst (4] 5/5 6/16 7/15 13/20

ago [1] 4/4

aguee [3) &12 12/1521/11

agreemoent (18] 7/9 9/22 10/6 10/8 10/19
11/11 11/25 12/5 12/14 15/9 16/10 L&/16
16/18 16/20 1877 18/20 19/8 20/6  *
agrees [1] 17/12

allegation [1] 8/20

alleged [2) 4/6 21122

alicging (1] 6/16

already {1] 15/13

always [1) 6/7

-fam [6] 4/8 5/23 19/25 20/5 20/10 23/16

amongst [1] 15/23

amount (4] 5/7 17/17 21/14 21/18
annual {13 7/16

answer [{] 1/14

anybody's 1] 18/1

anyway [1] 16/3

can [9) 3/24 4/19 11/22 12/9 12/25 12/25
18/25 19/21 224

can't {1 14721

captioned [1] 23/13

career [2] 6/12 6/12

CAROLINA {5} 1/1 1/923/423/10 23/14
cases [2] 6/6 6/10

Catcli (1] 4/1

CRRTIFICATE (1] 23/

certify [2] 23/1023/16

chase [1] 21722

Chief (3] 7/10 16/12 18/11

chooses {1} 21/21

Circuit {2] 23/923/23

cite [1] 1972

clear [9] 9/24 10/9 12/20 14/24 14/24 15/14
15/16 18/8 20/16

clerk {2} 10711 22/3

cllent 1] 4/d

Columbia [{] 1/9

coming {1] 19/12

COMMON {2} V12314

complefe [2] 20/17 23/11

Complies {2] 9/16 13/9

compose (1] 12/23

composed [1} 18/11

concede [1] &/5

concern (1] 10/18

coucerned [1] 104

concise [2] 12/206 15/16

Defense [1] 6/8

deference [1] 15/11

deseribed [1) 7/8

describing [1) 7/1

did [5] 7/17 7222 15/10 17/2 18/42
dignity [2] 4/17 20/t4

discussion [1] 1777

dispute (4] 20/1920/23 214 2117
document [6] 11/10 11/£3 11/18 15/11 15/15
19/12

does (3] 6/11 8/15 13125

doesn't [4] 12/6 12/7 12/8 15/21
done [1] 18/13

dawn [1] 7713

drafted (4] 15/1 15/2 16/11 16/12
draw [2] 4/24 20/12

drawn [1] 14/15

drew [1) 15/20

DRYER [10] 1/193/137/20 11/23 12/3
12/17 14/1 16/11 16/14 19/22,
Dryer's {1] 11/19

due[2] 7/24 8/9

during [2} 2/52/14

E

e-mailed [1] 11/7

eartier [3] 5/1513/2117/3
Edwin [3] 1/43/213/24
Elalborating {1] 6721
claboration (1] 1221
END [1] 22/25

0049

041




L

10/8 10/17 10/24 11/1 11725 12/17 13/4
13/12 14/19 16/11 17/6 18/12

ended [4) 6/19 12/19 14/14 20/9
enfitled {2] 11/10 16/15

entry [4] 4/18 5/5 6/25 21/13
ERIC (2} /i83/11

escraw (1] 17/14

ESQ[2] VI8 1/19

even[1} 3/8

event [2] 15/21 18/14

everyone {1] 3/7

exactly [5) 5/20 18/7 10/22 14/21 14/21
excess [3] 4/1d4 8/13 15/24
Excuse [1] 5/20

exhibits [1] 2/13

explaln {11 14722

haven't [3] 15/13 16/1 2077
having {1} 6/12

he [25]

he's [3] 6/13 19/24 20/2
hear {1] 15/5

heavsay [11 9/6

held [1] 17/14

hereby [3] 544 21/13 23/10
heveto (1] 23/17

highest [1} &/5

Hold [1] 16/25

Hollis {1] 12/25
HONORABLE [1] 1/14
however [2] 8/1821/11

lots [1] 6/3 °

M

I

1

face {9] 9724 10/9 12/20 14/4 14/16 14125
15/1G 18/9 20/16
fact [2] 4/157/23
fallure (1] 7/15
far 1] 10/3
favor [1] 5/6
February [d] 8/1 13/3 13/18 17/4
Febroarcy 2013 [2) 13/3 17/4
Februavy 27th 1) 13/18
Fedor [18] 117 3/3 6/5 6/7 6/9 6/16 7/16 7122
8/9 8722 824 11/14 13/18 13/20 14/23 15/31
16/3 20120
Fedor's [1] 8/23
feel [2] 11/17 19/6
Fifth [2] 23/9 23723
figure (3] 10/511/2317/2
file [4] 4/L1 13/14 15/10 19/21
fGled [14) 8/2 10710 10/11 10/13 10/18 1172
13/2 13/17 13/17 13/21 13/22 13/23 1412
1773
fillng [3] 5/9 14/8 14/8
final (4] /17 7/239/112/13
finality (3] 4/18 6/20 20/15
find [2] 9/1222/4
finc {4] 5/22 /25 5/25 19/9
firm (3} 3/127/20 19121
forcpoing (4] 23/10
forth (1] 7/2
Friday [1] 8/10
full [1] 9/22
further 2] 12/21 23/16
Furthermore (1] _14/5 :

T (8] 3725 15/5 19/3 19/11 19/20 19/25 20/8
2211

I'm (13) 9/12 10/4 10/5 11/21 11/22 12/8
12/1316/10 17/1 18/14 18/18 19/16 20/3
T've 1] 7/6

imperative (1] 19/7

includes [31 8/621/121/8

{ncluding [1] 9/18

indeed [1} 4/3

initial [2} 8/6 9/19

inquire [2] 4/19 14/14

inquiring [2] 7/1 9/21

instructed [1} 7/77

fnstrument [2] 15/20 18/4

intent [1] 15/18

interest {1] 23/17

introduced [21 2/13 23/12

intraduction {1] 15/15

involved [17 7/20

is[97]

issues [3) 19/14 19/15 19/16

it (83]

its [9] 9/24 10/9 12/20 14/4 14/16 14/24
15/16 18/9 20/16

{tsclf [1] 18/4

meiled (3] 11/3 11/4 1177

malpractice [2] 6/17 820

many {3] 4/4 18/9 19/11

matler {1] 6/4

maybe [1] 18/28

McCURDY {4] 1/24 23/8 23/21 23/23
mean (2] 11721 173

mediated [1} 7/6

mcediatton (1] 7/10

menorable [2) 6/66/9

merlts {6] 4/21 6/217/1 9/21 10/1 10/5
might (2] 6/1820/17

misery [1] 16/3

nmontent {17 21/23

month [1] 4/5

nmorcover [1} 1222

most [1] 6/6

motion [3] 3/16 3/17 320

Mr[8] &9 8/23 10724 11719 14/19 14/22
15/11 1922

Mr. [27]

Mr. Dryer [7] 7/20 11/23 12/3 12/17 14/1
16/11 16/14

M. Fedor [13) 6/5 6/7 6/9 6/16 7/16 7/22
8122 8/24 11/14 13/18 13/20 16/3 20/20
Mz, Gilreath (1) 15/2

Mur, Grimsley (1] 11/9

Mr, Hollis [{] 12/25

Mv. Ruschky [3] 3/9 10/18 15/2

M, Smith (1] 4/6

N

J

James [3} 9/9 10/2513/23
Ir(3) V4119312

JUDGE [4] 114 5/16 6/6 22/6
judgment [31]

Judicial [1] 23/9

G

Justice [3] 7/11 16/12 18/11

name (2} 3/8 3/9

necessary [11 11/17

need [9] 4716 10/3 13/10 14/14 14/17 14/23
18/319/2 19/11

Neods [2] 12/20 12/21

negotiated {1} 7/49

negotiation [1] 9/5

negotiations (2] 7/21 9/1

neither [3) 4/19 7/19 23/16

net [1] 17/18

nor {3] 4/197/20 23/17

nothing {2} 1221 18/19

noticed (1] 4/2

now [7] 420 8/4 13/25 16/1 18/1 18/6 21721

10

Gilveath [5] 9/9 10/25 13/23 14/19 15/2
give [S] 3/24 11/2417/12 19/11 2211
glad [2] 15/518/22

goes [2] 10/8 18/6

good [1] 6/13

gractousncss [1] 21/£1

granted [1] 16/9

great {1] 19/19

Grimsley [4] 3712 7/19 11/9 19/20
Grimsley's [1] 10/24

guess [1] 18/1

guessing [1] 18/18

guldance [3] 7/7 13/24 15/12

K

kin {13 23/16
kind [1] 12/16

knowledge [1] 18/12
L .

ianguage [2] 5/2 5/10

last (S} 6/3 /177124 9/19/5

Iater [2} 17/9 17/10

law [7] 3/127/20 18/16 19/3 19/20 20/5 22/3
lawsuit 2] 6/16 7/5

leaving [2] 7/24 19/16

legitimacy [1] 11/19

H

LEO (2] 1/193/13
less {d] 5/7 14/6 15/2221/14

handwriting [£] 16/13

handwritten {11 13/12

happens (1] 16/23

Harwell (2] 16/12 18/11

lhave [19]) 3/9 3/254/21 6/4 6/7 6/19 9/13

let [3] 9/1116/22 20/25

lhnit (1] 824

littte (1] 3/24

look [4) 14/17 20/3 20/5 20/11
looks [1] 13/17

* Jovers [2] 9/2318/9

object [6) 6/18 6/227/2 9/4 15/14 18/10
objection [2] 7/4 9/20
observed (1) 4/2.

obviously [1] &19

offer (1] 20/20

office [4] 10/12 10/24 11/4 1177
Offic¢ial [2] 1/2523/8

Oh [3) 5/2219/1922/8

on [26G)

only [3] 8/25 10/18 19/24
opportunity (2] 1823 19/5
opposite 1] 6/7

arder [4] /5 6/25 19/121/14
orders [21 19/1 19/40

oviginal (1] 7/12

originated [1] 6/15

Owr {11 7/22

overpaid [3] 9/2 18/2 18/15
overpayment {1} 16/2

owed [1] 8/25

0050

042




0

owes [1] 822
own [2] 5/2 512

rely [1] &18
remarkable [2] 6/12 ¢/12
remind (1] 4/16

renew [1] 9/20

P

page (31 11/10 15/9 15/15

paid [19] 4/4 4/14 4/237/13 8/1 8/5 8/6 811
9/17 11/20 16/7 17725 20/21 21/2 2U/5 21/7
21/721/8 21125

Parvagraph [3] 4/25 14/5 17/11-
paraphvasing [1} 9/5

part {51 10/20 12/8 12/9 17/3 19/10
parties [3] 7/19 15/18 15/23

party (1] 23/17

pass [1} 12/25

past (2] 10/20 10/23

patience [1] 22/7

patient {1} 22/10

pay {2} 715117

payment {d] 7/23 7/24 7/25 9/1

payments (8] 5/7 7/16 14/6 15/23 15/24
17/17 17118 2115

Perry (1) 6/6

perspiring {1] 5/23

plain [1] 14/16

plainly [3] 14/4 15/17 21/24

Plaintiff [21] /5 1/18 4/14 4/19 5/1 5/6 5/8
8/2 8/11 9/10 11715 14/7 14/15 15/2017/13
117/20 18/6 18/13 21/15 21/17 21/21
Plaintiff's (6] 3/154/94/12 11/1513/22 -
17/15

PLEAS [2] 1/123/14

point [4] 9/2 18/19 18/22 20/4

position [4] 7/22 8/4 14/1 14/18

-lpower {1] 21/23

prepared [3] 5/15/3 10/24

prlncipal [2) 577 21/14

preblem {7] 11/6 11/8 12/16 17/6 22/8 22/8
22/9

proceeding (1] 16/1

procecdings [4] 2/5 214 22/11 23/12
process [1] 22/3

proposcd [3] 19/ 19/1 19/10

publicly [1} 15/10

put [1] 14/19

Reporter (d] 1/25 23/1 23/823/23
research {S] 18/24 19/2 19/5 19/12 20/1
reserved [1] 7/15

resolved [1] 4/3

respect (2] 6/58/9

respected [2] 6/8 6/20

response [1] 15/6

reswlted [1] 7/6

retired [2] 7/10 16/11

return [13 16/2

review [1} 20/3

reviewed [1) 15/17

RICHLAND (3] 1/223/523/14

RPR (3] 1/24 23/21 23/23

RUSCHKY [S] 1/183/9 3/11 10/£8 15/2

submitted (1] 9/9

submitting [1] 19/5

such {1} 4/21

suggestion [11 12/17

s (9] 4/4 4/134/14 8/12 8/13 8/13 12/22
16/7 20/21

supported [1] 9/6

Supreme [1] 7/1L

sure {4]_11/22 12/8 12/13 16/10
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s/Deborah [1] 23/21

sald [2] 89 15/6

satisfaction {1} 4/5
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saw (1] 9/1L
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schieduling (1] 6/3

scvatch [1] 9723

seratch-overs [11 9/23

seal [3] 12/1119/6 19/13

seated [1] 5/21

second [1] 16/25

secure {11 477

security (1] 17/12

seek [1} 4/20

seen 1] 11/

send [1] 1825

seasitivity (1] 6/4

Sceptember {2] 16/21 23/19
September 17th {1} 16221

set [1] 3/21

settled 1] 821

seftlement {12] 7/9 7/12 8/19 9/14 9/21 11/11
15/9 16/10 16/18 16/26 17/1 19/8

quotc {1) 1877
quoting [1] 21/12 .

R

reached (1] 7/10

vead (3] 15/8 16/4 16/17

reargue [11 4/20

received [7] 5/8 8/10 14/6 14/11 17/21 21/15
21/18

recite [1] 8/15

recited (2] 8/1321/18

recites [1] 12/21

record [11] 1/6 3/8 3/10 9/22 10/20 12/8
12/10 15/14 20/17 21/24 23/11

recorded (3) S/15 17/16 18/8

reduced [{] 15/18

refer {1] 1371

veference (1] 4/11

referencing (1] 4/9

refund {1) 16/14

regard [2) 6/57/3

regarded {1} 6/8

vegarding [S] 7/8 9/1 18/17 18/19 19/12
relative (1] 23/13

shall {1} 17/18

should {4] 8/16 14/19 19/24 20/2
side (1] &7

sides (1) 22/2

signaturc [1] 11/14

signed {S] 7/13 8/8 14/23 17/8 21/9
simply [1] 20/21

Smith [4) 1/4 3/2 4/6 13/24

solicit [2] 7/7 18/23

something {4} 17/4 19/6 19/21 22/2
sometimes [11 16/23

sorting (1] 1071

SOUTH [5] 1/1 1/9 23/4 23/9 23/14
speaks [2] 5/13 18/4

spring {1} 10/14

stamp (1] 11/4

start [1) 2022

stretch [1] 15/19

stretches 1] 8/23

strike [4] 9/23 18/9 18/10 19/10
strike-overs {1} 18/9
strike-throughs [2] 9/23 18/10
struggling [1] 11/9

stuff (1] 20/7

submit [S] 8/23 14/11 14/13 15/8 18/24

talking [3] 12/24 13/113/5

teem [1) 11712

termed [1) 7/8

terms [1] 16/16 -

Thank [4] 5716 22/4 22/9 22/9

that [83]

(hat's [8] 5/22 5/22 5125 6/23 10/15 1121
11/22 1377

theic [5) 3/8 5/1 5/25/10 21/12

there [20] 825 10/11 12/5 14/12 14/43 14/16
14/23 15/24 16/25 17/1 1777 17/7 18/3 18/16
18/19 18/22 19/2 20/6 2077 22/4
thercfore [6] 4/18 5/14 7/1 14/11 14/16
21/19

they [3) 5/3 19/2121/11

think [5] 11/5 11/8 15/19 20/19 20/22
Thirty [1] 19/18

this [36]

though (1} 3/8

thought {2] 8/24 12/12

through [4] 5/97/10 10/1 14/7
thvoughs (2] 9/23 18/10

Thuwsday (13 19/17

too [3} 13/1020/1122/4

top [1] 11/12

total [3) 7/158/521/4

towards [4] 4/5 11/2021/6 21/18

town (1] 19/16

TRANSCRIPT (3] 1/622/2523/11
treated [1] 8/20

teeatinents (1] 5/24

trial (1) 23/12

troubled [1] 15/16

true (1] 23/11

tey {1] 2273

teying (4] 9/12 10/5 11/23 1711

turn {11 19/20

U

ulttmately [17 8/1

under [4] 12/11 16/15 19/6 19/13
understand [4] 8/4 12/6 16/13 20/10
understanding [2] 3/256/1S
undisputed [8] 4/13 4/22 5/10 14/10 15/23
16/6 17/25 21/17

Unfortunately {1] 6/14

unless {2} 1217 17/16

until [3] 7/16 10/13 20/4

upfront [2] 7/13 877

vpon [51 9724 10/9 14/4 14/24 18/8

v

vacated (2] S5/155/18
verdict {2] 20/15 20/15
very [1] 8/21

view (1] 6/4

w

was (38]
way [1] 20/17
we [24]
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week [1] 19/17

weren't [1] 12/4 :
what [19] 3/24 52 5/12 5/18°7/8 10/5 10/10
10/17 11721 1122 12/24 13/1 13/5 15/6
18/14 18/18 19/3 20/16 22/4

whatever [1] 1872

WHERGUPON [3] 2/4 2/13 22/11

wly [4] 8/25 14/22 16/14 18/1

will [3] 18/8 19/922/3

WILLIAM [1] /18

witnesses [1] 2/4

work [2] 5/2 19720

writing [3] 4/9 15/19 1877

wrote {1} 18/14
1Y '

year {7]-5/157/17 &2 9/1 9/5 13/21 17/3
years [3] 4/4 17/9 1719

you [35}

you'd [1] 9/14

You're {1} 5/25
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS
FIFTH JUDICIAL CIRCUIT

COUNTY OF RICHLAND
C/A#:; 2001-CP-40-4203

EDWIN M. SMITH, IR,

Plaintiff,
MEMORANDUM IN OPPOSITION
vs. TO DEFENDANT’S MOTION TO
DAVID A FEDOR. | VACATE JUDGMENT
Defendant.

1. Ou.Septembel_‘ 17, 2002, the Plaintiff Edwin M. Smith, Jr. (the “Plaintifl”) and
the Defendant David A Fedor' (the “Defendant”), each represented by counsel, signed a
sctilement agreement mediated by retired Chief ‘ Justice David Flarwell, in which the
Defendant agyeed to pa;the Plaintiff “the total sum of $400,000.00 in complete settlement of
all claims® (the Agreement™). A frue copy of the Agxic‘;cmcnt.is aftached hereto as Exhibit A.
The Defendant was to pay $50,000.00 within three days, and the balance of $350,000.00 was

“to be paid in aonual instaﬂmenté of $35,000.00. As secun'ti the Defcudant. agreed to and did
sign a Confession of Judgment for $350,000.00, ;(o' be held in escrow by the Plaintiff's
attomey and not to be recorded unless the Defendant defaulted on any payménfs.

2. Ou September 26, 2002, the Defendant signed a Confession of JTudgment (the
“Judgment”), indicating that the Defendant was indebted to the Plaintiff in the principal sum
of $350,000.00 plus all post-judgment interestvns allowed By law, beginhing from the date of
enftry of Judgment. A true copy of the Judgment is- attached hereto as Exhibit B. The
Judgment was executed in consideration for thc.Plaimiff agreeing to rejease all claims against

the Defendant and dismiss the above captioned matter (the “Suit”).
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3. The Judgment authorized entry of an Order and judgment against the
defendant “in the principal amount of $350,000.00, less any payments received by Plgintiff
from Defendmlt through the date of ﬁlmg h.ereof.” .

4, The Judgement provided that it would rot be filed “unless and until there has
been a default by the Defendant on his payment obligations as set forth m the Confidential
Settlement Agreement.” |

S. The Plajnﬁff contends that such a default bas occumred. Therefore, on

February 27, 2013, the Judgment was filed. Consistent with the provisions of Paragraph 7 of -

the Judgmént, the Plaintiff also filed a Palﬁal Satisfaction of Judgment, 'mclﬁding that the
Defendant paid $335,000.00 of the $350,000.00 principal amount.

6. On or about March 26, 2013, the Defendant filed a Motion pursuant to
'SCRCI.’ {60(b) for relief from the Judgment, arguing that the Defendanfc had paid “an amount
in excess of the named $350,000.00,”

7. The Plaintff submits that the amount of the seitlement referred (o in the
Agreement was $400,000.00, which cons?sted of $50,000.00 paid at or about the time of the
seftlement, and the balance of $350,000.00, secured by the exécu(ion of the Judgment. Thus,
* “the initial $50,000.00 was not included in the $350,000.00 covered by the Judgment.

8. The Plaintiff specifically rejects any suggestion or argument that the initi'al
$50,000.00, paid on or about September 26, 2002, was to be included in the $350,000.00
covered by the fudgment

9. . The terms of the Agreement specifically provide that an initial $50,000.00
payment would be made, followed by payment of $350,000.00 through a series of payments
of $35,000.-OO under the provisions of a Confession of Judgment to be executed by Mr. Fedor.
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10. At no place within the terms of the Agreement or the Judgment is there a-

staternent or provision that Mr. Fedor would be given credit for the $50,000.00 payment
(made as part of the Agreement) towards the $350,000.00 dué under the terms of tﬁe
Judgment. '

11. At no time during the negotiations with Mr. Swagart over the $35,000.00
balance due on the Judgmnent did be ever state or irnply that Mr. Fedor should get or expect to
get credit for the $50,000.00 payment made under the provisions of the Agreement.

12. At no time during the negotiations with Mr. Swagart over the $35,000.06 -

balance due on the Judgment did he ever state or imply that because of the initial $50,000.00
being credited to the Judgment, the amount die under the provisions of the Judgment had
been over paid by Mr. Fedor and that M.r.AFedor was entitled to a $15,000.00 refund.

13. It is PlaintifPs firm belief that Mt Fedor and Mr. Swagart both know that the
$50,000.00 initial payment was not to be credited toward the $350,000.00 amount due under
the provisions of the Judgment.

Submitted this the 3%7 day of July 2013.

Bdward L. Grimsley ©
Eric Wm. Ruschky

- Attomeys for Plaintiff
GRIMSLEY LAW FIRM, LLC |
Post Office Box 11682
Columbia, South Carolina 29211
Telephone: (803)233-1177
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STATE OF SOUTH CAROLINA. ) ‘
: ) . ) IN-THE COURT OF COMMON PLEAS
COUNTY OF RICHLAND ) _
Bdwin M. Smith, T, ) Docket No. 01-CP-40-4203
- :
Plaintiff, )
)
V. ) » e
) - x =
David A. Fedor, ) CONFESSION OF JUDGMENTE> ™ ooy
.. ) :_m‘-a' N
Defendant. ) . oz T
) - oy g [
: , ‘ w8 e
Pursuant to South Carolina Code Annotated § 15-35-350 er. seq., the undersignéd beigg first
=2 [<~]

duly sworn, shows the following to the Court:

1. Plaintiff, Bdwin M. Smith, Jr., is a citizen and resident of Cathoun County, South

Caroliva.

2, Defendant David A. Fedor is a citizen and resident of Richland County-, South
Carolina. | }
| 3. Defendant is indebted to Plaintiff and agrees to execute this Confession of Judgment,
ddted Septembenzé 2002, in the principal susn of $350,000.00.plus all post-judgment interest as
allowed bytaw, beginning Gom the date of entry. of 4 Otder o CORfessiv of Tudgment.
4. Defendant executed this Confession of Judgment i'n consideration for the Plaintif"s
agreement to re]en§e all claims against him and to dismisé with prejudice that certain lawsuit

captioned Edwin M, Smith, Jr., v. David A. Fedor, Docket No. 2001-CP-40-4203,
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5. The indebtedness owed by Defendant to Plaintiff arose: pursuant t0,a confidential

. Settiement Agrccmerit between Defendant and Plaintiff dated September 17, 2002, in which the

lawsuit referenced above was settled.

6. Defendant has no defense to the payment of, or right to set off against, the
indebtedness, debt, or liability, and Defendant waives, and will not assert or allege, any defense or
right to set off with respect to the judgment confessed herein.

7. "The Defendant hc_mb).; authorizes the entry of an Order and judgment against
Defendant, and in favor of Plaintiff, in the pdﬁcipal amount of $3‘50,000,00'> less any payments
received by Plaintiff from Defendant through the date of filing hereof. Thereafter, post-judgment
interest shall accrue as allowed by law, until the judgment is paid in fll.

8. The undersigned represents that he signs this Confession of Judgment of his own free
will, and that he fuily understands the meaning and legal effect hereof.

9. This Confession of Judgment may not be filed unless arid. until there has been & default
by Defendant on his payment obligations as set forth in the Confidential Settlement Agreement.

10.  This Conftssion of Judgment may not be filed unless and until thcr‘e has been a default
by Defendant on his payment obligations as set forth in the Confidential Sgttlemént Agreement.

Ponding such a default, this Confession of Judgmenéyyill be held in escrow by Plaintiff’s attorney,

Tanes R. Gilreath, Esquire. ' Q%/

. David A. Redor
SWORN TO BEFORE ME this 27
daypf _September , 2002,
My Commission Expires; 10
2
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS
' FIFTH JUDICIAL CIRCUIT

COUNTY OF RICHLAND

C/A#: 2001-CP-40-4203

BDWIN M. SMITH, JR.,

Plaintiff,’
vs AFFIDAVIT-OF JAMESR.
' GILREATH
DAVID AFEDOR.
Defendant.
L. My name is James R. Gilreath. Iam a lawyer practicing in Greenville, South

Carolina. My South Carolina Bar number is 2133,

2. In 2002, I represented Bdwin M. Smith, Jr, (‘Mr. Smith”) in the above
captioned matter (the “Suit”). David A. Fedor (“Mr. Fedoy”) was represented by Hamry A.
Swagait, [T, Bsquire (“Mr. Swagait”). .

3. The case was mediated by retired Chief Justice David Harwell and resulted in
a settlement. The terms of the settlement were reduced to a settlement agreement prepared by
Mr. Swagart and signed by both parties and both attormeys on ASeptember 17, 2002 (the
“Agreement”). A true copy of the Ag\egmenf is attached hereto as Exhibit A, Among other
things, Mr. Fedor agreed to pay Mr. Smith the total sum of $400,000.00, to be paid in the
following manner: $50,000.00 within three days of the date of the Agreement, and the
balance of $350,000.00 to be paid in annual installments on or before September 1st of each
‘year beginning 'on September 1, 2003. As security, Mr. Fedor signed a Confession of
Judgment on September 26, 2002 (the “Judgment”) in the amount of $350,000.00, and the
Judgment was to be held in escrow by me and not-to be recorded unless Mr. Fedor defaulted
on any payments. A true copy of the Judgment is attached hereto as Bxhibit B. If default
under the provisions of the Judgment occurred, then credit would be applied to the Judgment
for all payments received under the terms of the Judgment and required thereby. The
Agreement finther provided that the Suit would be dismissed once the initial payment under

provisions of the Agreement was made and the Judgment was executed by M. Fedor.

0065

057




4, Through 2011, Mz Fedor made his required payments, leaving a balance due
on September 1, 2012 of $35,000.00 Dollars. M. Fedor did not make that payment.

5.°  On November 14, 2012, Mr. Swagart contacted .me and advised that Mr.
Fédor did not have the full $35,000.00 in order to make the payment. Mr. Swagart asked if
Mz. Fedor could pay the $35,000.00 through a series of monthly payments. This offer was
rejected. ' o
6. On November 16, 2012, Mr. Swagart indicated that Mr. Fedor could pay
$15,000.00 within one week, and $10,000.00 per month thereafter.

7. On November 20, 20i2, Mr. Swagart offered $20,000.00 within the next few
days, and the rest in a week or two. This offer was accepted and payment on that amount was
received. | '

3. By Janmary 31, 2013, Mr. Fedor had not paid the final $15,000.00.

9. 'On February 4, 2013, Mr, Swagait told melthat Mr. Fedor did not have the
funds to pay the final $15,000.00. ‘ '

10. On February 27, 2013, I caused the Confession of Judgment and a Partial
Satisfaction of Judgment to be‘ filed, indicating that Mr. Smith had received $335,000.00,
reducing the vwnpaid balance to $15,000.00. '

11.  The terms of the Agreement specifically provide that an initial $50,000.00
payment would be made, followed by payment of $350;000.00 through a series of payments
of $35,000.00 under the provisions of a Confession of Judgment to be executed by Mr. Fedor.

12. At no place within the terms of the Agreement or the Judgment is there a -

statement or proyision that M. Fedor would be givei credit for the $50,000.00 payment
(made as part of the Agreement) towards the $350,000.00 due under the terms. of the
Judgment. ‘

13. At no time during my negotiations with Mz, Swagart over the $35,000.00
balance due on the Judgment did he ever state or imply that Mz. Fedor should get or expect to
get credit forthe $50,000.00 payment made under the Iirovjsions of the Agreement.

‘14, At no time during my negotiations with Mr. Swagart over the $35,000.00
balance due on the Judgment did he ever state or imply that because of the initial $50,000.00
being _credited to the Judgment, the amount due under the provisions of the Judgment had
been over paid by M. Fedor and that Mr. Fedor was entitled to a $15,000.00 refund.
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15. It is my firm belief that Mr. Fedor and Mr. Swagart both know that the'
$50,000.00 initial payment was not to be credited toward the $350,000.00 amount due under

ﬁ//%éﬁ{

Jafres R 1336{/

the provisions of the Judgment.

-SWORN to before me this

5T = day of :J"u M ,2013

d{({jﬂ&w M /é/&ﬂﬂzﬂ?‘/\

Notary Public, State of __Jovry _(YeoLiovn
My Conunission Expires: _79/0
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STATE OF SOUTH CAROLINA

) ' 4
) IN THE COURT OF COMMON PLEAS
COUNTY OF RICHLAND ) .
Edwin M, Smith, Ir. ) Docket No. 01-CP-40-4203
- ) -
Plaintiff, )
)
o
v. ) M w
) > 8 =&
David A. Fedor, ) CONFESSION OF JUDGMENT T - 5 -
) o N =L
Defendant, ) pog e
I o, g Mg
we o g
Pursuant to South Carolina Code Annotated § 15-35-350 et. seq., the undersigne_l‘g, beigs first =
2 W <

o m
‘duly sworn, shows the following to the Court:

1. Plaintiff, Edwin M. Smith, Ir,, is a citizen and resident of Calhoun County, South

Carolina.

2. Defendant David A. Fedor is a citizen and resident of Richland County, South

Carolina.

3. Defendant is indebted to Plaintiff and agrees to execute this Confession of Judgment,

dated Septemberedd, 2002, in the principal sum of $350,000.00 plus all post-judgment interest as
allowed bylaw, beginning from the date of entry of'ﬁ‘ﬁ’Of'dET'tm‘Cﬁﬁfésﬁfbh‘df”]hdgment. ‘

4. Defendant executed this Confession of Judgment in consideration for the Plaintiff’s
agreement to release all claims against him and to dismiss with prejudice that certain lawsuit

captioneﬂ Edwin M. Smith, Jr., v. David A. Fedor, Docket No. 2001-CP-40-4203.
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5. The indebtedness owed by Defendant to Plaintiff arose pursuant to a confidential -

.S ettlement Agreement betWeer} Defendant and Plaintiff dated September 17, 2002, in which the
lawsuit referenced above was settled.

6. Defendant has no-defense to the payment of, or right to set off against, the

indebtedness, debt, or liability, and Defendant waives, and will not assert or allege, any defense or -

right to set off with respect to the judgment confessed herein.
7. The Defendant hereby authorizes the entry of an Order and judgment against

Defendant, and in favor of Plaintiff] in the principal amount of $350,000.00, less any payments

received by Plaintiff from Defendant through the date of filing hereof. Thereafter, post-judgment

interest shall accrue as allowed by law, until the judgment is paid in full.
8. The undersigned represents that he signs this Confession of Tudgment of his own free
will, and that he fully undérstands the meaning and legal effect hereof.
9, This Confession of Judgment may not be filed unles; and until ﬁere has been a default
by Defendant on his payment obligatic;ns as set forth in the Confidential Settlement Agreement.
| 10. Thxs Confeésion of Judgment may not be filed unless and until there has been a default
by Defendant on iu's payment obligations as set forth in the Conﬁdential Settlement Agreement.

— U S VORI

Pending such a default, this Confession of Judgm ill be held in escrow by Plaintiff's attorney,

James R. Gilreath, Esquire. %/

David A. Pedor
SWORN TO BEFORE ME this Q5™
dayof September™ 2002,
Notary Public for South Carolina
My Commission Expires:_® 10}
2
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STATE OF S0UTH CAROLINA ] ’

IN THE COURT OF COMMON PLEAS
COUNTY OF RICHLAND ]

01-CP-40-4203

EDWIN M, SMITH, JR.,

PLBINTIFF,
' AFFIDAVIT OF DAVID FEDOR
vs. :
DAVID A, FEDOR,
DRFENDANT.

L.JI—-IA—II—IHI-—‘I—-‘\-_“ L

BEFORE ME, the undersignad Notary Public in and for the County
"and State aforesaid, personally appeared David Pedor who undexr oath
affirms that he ig the Defendant and that he has paid to the
Plaintiff, or his attorney, the sum of .)9 ZJM that sum being '
in excess of the pum recited in Defendant's Confession of -Judgment

and that the Confessioﬁ of Judgm t should be deemed gatiafied,

~ David Fadoy % Zﬁ ' ¥
8worn to and subscribed before me this[ day of C:7 . %7

Tkl D, B~

;zy-rublic for the State of /€.
COmmssion Expilres: ? Zf ;080

- |‘1}’
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RECEIPT FOR EXHIBITS *

Case No. | O[WC{I)klfO'l{?ﬁ Judge D 16‘ @MW\"

prainttt: EOLALIM. W O, JF sty LE2 D/L'éd,cd R
Dsfendant: [Dﬁ/l/l a, A ﬁ’fﬁé’?@ Def's. Alty.

Date Trial Started: 8 z{ /5 Date Trial Endad: QZ\/Z,LG “5
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September 23, 2013

Honorable DeAndrea Benjamin
P.O., Box 192
Columbia, SC 29202

RE: Edwin M. Smith, Jr.
VS: David A, Fedor

Docket No.: 2001-CP-40-4203
Our File No: 13030504

Dear Ms. Benjamin:

Upon the -close of the hearing, on my motion, you requested that
counsel - for the Plaintiff provide you with a memorandum, to include
any authority to reopen the sealed record. To date, I await the
opportunity to provide a reply memorandum but hesitate to delay any
further, I provide hexewith memorandum to support
Defendant's/Movant's motion. ’

~ Very truly yours,

Leo A. Dryer
DRYER LAW OFFICE

LAD/tat
cc: Jameg R. Gilreath, Esqg.

P.0. Box 2147
Greenville, SC 29602
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STATE OF SOUTH CAROLINA - ]

IN THE COURT OF COMMON PLEAS
COUNTY OF RICHLAND

—

" 01-CP-40-4203
EDWIN M. SMITH, JR.,

PLAINTIFF, DEFENDANT/MOVANT

MEMORANDUM
vs.
DAVID A. FEDOR,

DEFENDANT.

el e e St Md d e U g b )

Defendant sgeeks to void Plaintiff's recordation of its
Confession of Judgment. The Confession of Judgment sets forth an
amount of $350,000.00 whereas the parties are undisputed that this
amount and more, has been paid to the Plaintiff. Thus, Defendant

argues that the Plaintiff’'s Confession of Judgment should be deemed:

satisfied and its recordation rescinded and voided. The Plaintiff
argues, over Defendant's objection that, in fact, the settlement

was for $400,000.00 and thus the payments to date do not satisfy.

the agreed settlement.

Defendant, relying upon Section 15-35-370 and the status/holding

that a Confegzion of Judgment sustains the same finality as an

Order of Judgment, see Southern Porcelian Manufacturing Co. vs.
Thew 58C5 (1873):

"A judgment by confession has all the characteristics of
an ordinaxy judgment and cannot be attacked collaterally.
The remedy is by application to the court in which the
confession is entered to vacate or modify it, if it is
insufficient in form or for any reason void."

Plaintiff cannot cite any failing or insufficiency in the wording
of its Confession, as drafted and composed by the Plaintiff. Said
Confespion is clear and without any discrepencies upon its face as
prepared by Palintiff, almost 11 years prior.

The finality of the Confession, as an Oxrder, is further reinforced
by the suceeding Sectlon 380 where it provides an Execution may be
issued upon a Confession.

Plaintiff now seeks to have this Court reconsider the finality of
_its Confession, although it should be noted that Plaintiff has
filed no counter motion to amend or correct its Confession, by
mistake, scrivenor's exrror etc., Defendant believes that such an
ommission/failure by the Plaintiff to file its own Rule 60b(1)
(mistake, etc.) motion precludes any further arugment by Plaintiff
that would allow this Court to look behind the finality of the
subject Confession and objects thereto.

0074

066




While Plaintiff attempts to argue that the true settlement is
5400,000.00, reduced by a beginning lump sum payment of $50,000.00,
Plaintiff is bound by its own language (see paragraph 7 of subject
Confession) : .

"The Defendant hexeby authorizes the entry of an
Order and judgment against Defendant, and in favor of
Plaintiff, in the principal amount of $350,000.00,less
any payments received (emphasis added) by Plaintiff from
Defendant through the date of filing hereof..,,*

And by Plaintiff's own language, the initial $50,000.00 was
intended to be credited against the $350,000.00 figure.

While Plaintiff asks this Court to open the sealed, confidental
Settlement Agreement, which it described, over Defendant's
objections, would sustain the greater $400,000.00 figure, again,
the final. woxd/judgment is contained within the Confession of
Judgment, as drafted/composed by Plaintiff, and recites $350,000.00
less any payments. Thus there is no sustainable argument toc justify
opening the sealed gettlement. Defendant: further objects to the
inclusion of the hand written "Confidential Settlement Agreement!
upon Plaintiff's submission to the Court believing that such
gubmission was and is a violation of the "Confidential" caption and
intent of the parties and again objects thereto.

In conclusion, it is both unneccessary, for this Court to inquire
beyond this Confesgsion and contraxry to the finality  of the
Confegsgion.as a final Oxder, to look behind such a final Oxder
particularly upon the fact that Plaintiff composed and drew the
subject Confession and should be bound thereby.

Respectfully Submitted,

Leo A. Dryer
. . Attorney for Defendant
September ; 2013

order.doc/13030504/tat
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Page intentionally omitted per Order of the
Court of Appeals dated September 17, 2015.
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STATE OF SOUTH CAROLINA . IN THE COURT OF COMMON PLEAS
_ . FIFTH JUDICIAL CIRCUIT

COUNTY OF RICHLAND ,

C/A#: 2001-CP-40-4203

EDWIN M. SMITH, R,

Plaintiff, o
MEMORANDUM IN SUPPORT OF
Vs, ' - " ENTERING SETTLEMENT AGREEMENT
INTO EYIDENCE .
DAVID A FEDOR. " '
quendant.
I. The Settlement Agreement meets tlie exception to the pavol evidence rule as

stated in Smith v. McClam.

“The parol evidence rule prevents the introduction of extrinsic evidence of agreements or

understandings contemporaneous with or prior to execution of a written instrument when the evidence

is to be used to confradict, vary, or explain the written instrument.” McGill v. Moore, 381 S.C. 179,
188, 672 .E.2d 571, 576 (2009). This rule has many exceptions. One common exception is that parol
evidence is admissible to shc.>w a “scpar‘ate and inélependent agteement, \;vhich is not inconsistent with
the terms of a contemporaneous or subsequent wriﬁ;il agreémcnt, if it can be inferred that the parties
did not intend the written paper to be a complete integration of the agr.eement-, Stith v. McClam, 289
S.C. 452, 457, 346 S.2. 2d 720, 724 (1986).

Tn Harbour Town Yacht Club Boat Slip Owners' Ass'n v. Safe Berth Mgmt, Inc., the cout
found that, because the agreement in question did not oontajgl an intcgration clause, and made
reference to a;proposed égrcemcnt, the agreement in question was n(;t completely integrated and parol
evidence was admissible, 421 F.Supp. 2d 908, 911-12 (D.S.C. 2006). |

In order for a settiemeﬁt agreement to be admissible info evidence under the exception td the
parol evidence rule, the court states in McClam it must be (1) a separate and independent agreement,

(2) the terms may not be inconsistent with the terms of the confession of judgment, (3) there must be

1
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an inference that the parties did not intend the confession of judgment to be a complete integration of
their agreement. McClam, 289 S.C. at 457,346 S.B.2d at 724.

The settlemment agreement now before this court (the “Seftlement Agreement”) can be

established as a separate and independent agreement due to the fact that it was negotiated and entered

into prior to the cxecution of the confession of judgment which is also before this court (the
“Confwsi'on of Judgment”). Thereafter, the Confession of Judgment'was made conceming the
payment terms and the method by which the remaining settlement paymentls would be made and
served by agreerr;ent as security for the Settlement Agreement.

The terms of the Settlement Agreement are not inconsistent with the terms of the Confession
of Judgnent The terms in both aga.eemcnts prov1dc for the same payments. The Settlement

Agreement merely supplements the term missing from the Confessmu of Judgment. Comment three

. to the parol evidence rufe codified in section 36-2-202 of the Souih Carolina Code states that “(ilf the

. N 3 .
additional terms are such that, if agreed upon, they would certainly have been included in the

document in the view of the coutt, then evidence of theu' alleged making must be kept fcozn the trier of
fact” S.C. Code § 36-2-202 (1976). The payment term that is in the Setflement Agreement, but 1eﬁ
out of the Confession of Iudgment, would not have “certamly been included” in the Confcssmn of
Judgment because the term left out of the Confession of Judgment was for an amount of money that
had already been paid prior to the execution of the Confession of Judgment. ‘The Confe:ssion of
Judgment was to be security for the remaining unpaid settlement -amoun't, as set forth in the Settlement

Agreeraent.

Finally, the parties did not intend the Confession of Judgment to be a éompletc integration of

their agreement. Tkns is evidenced by the fact that the Confession of Judgment does not contain an

integration clause. AMcClam, 289 8.C. at 457, 346 S.E.2d at 724. Itis also evidenced by the fact that
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the Confession of Judgment makes reference to the Settlement Agreement stating that the

indebtedness owed “arose pursuant to a Confidential Settlement Agreement between the parties.”

This parallels the findings in Harbour Town Yacht Club. 421 F. Supp. 2d at 911-12.

B_eca.use the parties had a separale agreement that did not contradict the termns of the
Confession of Judgment, but merely supplegnentéd them, and that the parfies did not intend for' the
Confession of Judgment to be a complete integration of their agreement, the court éh‘ould allow the
Seftlernent Agreement to be entered into evidence in order to provide-the.terms-missing: ﬁom the
Confession of Judgment. .

. . Allowing'a party to breach a contract on the grounds that the contraet is
confidential is confrary o public policy and would Jead fo unjust results. -

Plaintiff's disclosure of the Settlement Agreement to this court is necessitated by Defendant's

motion for relief and failure to perform under the confidential seftlement agreement. “A litigant cannot .

complain of prejudice by reason of an issue he bas placed before the court.” Gibson v. Wright, 403
S.C. 32, 43, 742 SB2d 49, 55 (Ct. App. 2013). Based on the above statement of the “door-opening
. doctrine,” the Defendant, by ﬁling_ his motion with the court, has opened the door for the Settlement
~ Agreement to be entered into evidence. Jd, If the Defendant had not filed the motion for relief and
abided by the terms of the Settlement Agreement, there would be no need to enter the Settlement
Agreement into evidence to show the true intent of the parties and amount of settlernent. By not
allowing the- Settiement Agreembent into evidence, the court will allow the Defendant to breach the
Settlement Agreement, hide behind its terms, and face no consequences. Such a decision would seta
inrmedeﬂt which would jncentivize others to breach settlement agreements which have been labeled

confidential in the hope that they too will be able to avoid giving the compensation that they agreed to.
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IL  The Defendant’s failure to perform his dufies undexr the agreement amounts
to a material breach of the agreement, which releases the Plaintiff from his dufies uuder

the agreement.

By filing the “Confidential Settlement Agreement” with the cém’r, the Plaintiff would ﬁot be
breaching the terms of ﬁxc Seftiement Agreément because Defendant has already materially breached
the Settlement Agreement, thereby releasing Plaintiff from its'dutics under the .Settlement Agreement,

In Silver v. Abstract Pools & anas, Ine., the pléinﬁff, a homec')Wner, contracted for work to be
done to his home with the defendant, a contractor. 376 S.C. 585, 588, 658 S.E.2d 539, 540 (Ct. App.
2008). When the plaintiff failed to make any further installment payments the contractor ceased

warking on the plaintiff's property. Jd at 589, 658 S.E.2d at 541. Plaintiff brought a breach of

contract action against the defendant, who counterclaimed that the plaintiff had breached the contract.

Id. at 590, 658 S.E.2d at 541, ‘The Master in Equity found in favor of the plaintiff. 74 The defendant
appealed and the Court of Appeals held that the Master in Equity erroneously found for the plaintiff
and that the failure of the plaintiff {o pay the agreed upon amount under the contracted amounted to a

material breach which justified the dcfcndant’s cessation of performance under the contract. [d. at 594,

. 658 S.E2d at 543.

The circumstances in Sifver are similar to those in the instant case. The Defendant failed to

make the final payment under the terms of the Settlement Agueemeﬁt resulting in a material breach of

the contract. Due to the Defendant’s breach the Plaintiff is no longer bound by the terms of the |

Settlement Agreement, including the confidentiality provision, and should be able to file the

Settlement Agreement with the comt.,
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IV. In the alternative the Seftlement Agreement should be reviewed in camera
and sealed by the court should the court find that it can not otherwise review the
agreement due to concerns of confidentiality for the document.

While the Plaintiff does not believe there is a need to seal the Settlernent Agreement, in the
event this court finds that it can not review the Seftlement Agreement out of concern for
. | confidentiality, Plaintiff would ask the court to review it in camera and file it under seal. While Rule
41.1 of the Sowth Carolina Rules of Procedure (t1_1e “Rule”) provides guidance as to the sealing of
documents and settlement agreements, it states that it does not apply to private agreemeats. However,
it firther provides 4that the enforceability of confidentiality provisions in settlement agreements is
éo_vemed by general legal principles and 1ot this Rlile. Based on the legal principles and iaolic}es set
fortﬁ in the paragraphs above, the court, in the altexnative, should review the Settlement Agreemenf in
camera and file it ﬁndcr séal. By not allowihg the Settlement Agreement into evidence, the cowt will
not have a true undexstanding of the payments made under the Confession of Judgment and will allow
the Defendant to breach the terms of the Settlement Agreement, hide behind its terms, and face no
consequences.

Conclusion .

Based on the above analysis, the Settlement Agreement should be allowed into cvidence to

clarify and provide the term not in the .Confession of Iudgment.

]
Bdward L. Grimsley i;

déy of September 2013.
Bric Wm. Ruschky

‘Attomeys for Plaintiff

GRIMSLEY LAW FIRM, LLC

Post Office Box 11682 ,

Colurmbia, South Carolina 29211
Telephone: (803)233-1177 ‘ .

Submifted 2%~
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IN THE COURT OF COMMON PLEAS

STATE OF SOUTH CAROLINA ) OURT OF COMMO
. N ) FIFTH JUDICIAL CIRCUIT
COUNTY OF RICHLAND ) C/A. No. 2001-CP-40-4203
EDWIN M. SMITH, JR., )
)
Plaintiff, )
)
is. ) MOTION AND ORDER INFORMATION
o ) FORM AND COVER. SHEET
DAVID A. FEDOR, )
: )
Defendant. )
)
Plaintiff’s Aﬂdr::;é.y: Bdward L. (_}rim“ 'sl‘ey: . _Defppdanté :Mfomey - G pos
Ber No.: 2326 Bar No: fl"l o .
Attorttey for the Plaintiff Addiess: - P :
Addréss: Post Office Box 11682 . ol 63 L
Colutibia, South Carolina 29211 ' RTINS
Phione: 8032330797 Pax: 803233 0798 Phone; Fax: S or
Buail: egnmsley@gnmsleylaw.com Otber:. . _Bmajl: Other ,‘. LR
1 MOTION REARING REQUESTED (attath written motion and complcte SECTIONSIand @D ,; © = ¢
1 FORM MOTION; NO HEARING REQUESTED (complete SECTIONS Il and X BRI ot
£l PROPOSED ORDER/CONSENT ORDER (¢coniplete SECTIONS XX and XI) L e
o @

_ SECTION Lt Hearing Tnfoxrmation
Nature of Mation: Motion for Reconsideration '
Bstimated Time Needed: *¥*Est Tiwe Necded*** Court Reporter Neéded: CIYES

SECTION M: Motion/ Order Type’
X1 Written Motion Attached '
3 Form Motion—

{1 MOTION FEB COLLECTED:
{1 CONTESTED —AMOUNT: DUE

T hereby move for refief or agtion by the court as sef forth in the atlached proposed, order. -
M : November 8, 2013
Signature of Atformey for‘E’ Plaiitiff Tl Defendant  Daic subinifted
: SECTION I0: Motjon Fee
& Paid - Amount: [1 Rulato Show Cause in Child or Spousal Support
$25.00 1 Domestic Abuseor Abuse and Neglect )
{1 Exempt: T IndigentStatus O State.Agency v. Indigent Party
(check reason) O Sexvally Viclent PredatorAct [ Post-Conviction Relief
I Molion for Stay in Baznkeuptcy
1 Motion for Publication I Motion for Bxecution (Rule 69,SCRCP)
u Proposed order submitted at request of the coutt; or, reduced to-writing from midtion mdde in épen
court per judge’s instructions
Nams of Court Reporfer:
.. B other
JUDGE’S SECTION
[ Motion Fee to be pald upon filing of the atfachcd order
[ Other: JUDGE
Code: Date:
CLERIC’S VERIFICATION
) Date Filed:
CdHectedBy;
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STATE OF SOUTH CAROLINA . IN THE COURT OF COMMON PLEAS
FIFTH JUDICIAL CIRCUIT
COUNTY OF RICHLAND - :
: 2001-CP-40-4203
Bdwin M. Smith, Jt., )
' Plaintff, _ MOTIONFOR £ [
RECONSIDERATION 0 &
v. S &
il L
David A. Fedor, : o T
. ) R N
Defendant. SNSRI
N <>
s

"P~ur'sua'nt to Rules 52(5), 59(e) and 60(a) of the South Carolinia Rules of Civil Procedure,
Plaintjff Edwin M." Smith, Jr. hereby moves the Cowt for reconsideration of the October 31,
2013 Orde'rA granting Defendant’s Mofion for Relief from Confession of Tudgment (“the Order”).

Bdwin M. Smith, Jt. (“Plaintiff”) respectfully submits that the Order qoutéi,nsiegal 6ITOIS
'thaé impacted the Court's analysis and ultimately its ruling. Therefore, Plaintiff respectfully
'teguc‘sts fhat the Gouirt ieconsider the Order, amend its ruling, and deny the motiori of David A.
Fedor (“Defendant‘?) to l_Je' refieved.from ln'é Confession of Judgment,

SUMMARY.

The issues in this ‘current matter date back fo September 17; 2002 when the parties

participated in a-mediation conducted by David W. Harwell as miediator. That day the parties
entered into a “Conﬁdeuﬁal Settlement Agreement” personally signed by both parties and their
attomeys, The Confidential Settlement Agreement was not recorded with the Court. Shortly
thereafter, the parties informed the Couft by a letter filed on September 26, 2002 “that a

mediated seftlement had been reached”. That same day, the Defendant also execnted a

Confession of Judgment for $350,000 in consideration for the Plaintiff’s agreement to release all
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claims against him and to dismiss the underlying suit with prejudice. (Confession of Judgment,
14). According to the Confession of Judgment, the indebtedness it secured “arose pursuant to &

conﬁdenﬁal Settlement Agreement between Defendant and Plaintiff dated September 17,

2062...” (Id at §5)(erophasis added). In addition the Confession of Judgment stated the Plaintiff
would not file- the éonfcssion “until there [was] a default by Defendant on his payment
obligations r;s set forth in the Confidential Settlement Agg'eemeﬁt.” (Id at 999 and 16) (emphasis
-added). _

Ten yeané after the dismissal of the case, the Plaintiff on February 27, 2013 filed the
Confession of Judgment and a Partial Satisfaction of Judgment with the Coutt. The Partial
Satisfaction stated that the Defendant had paid $335,000 towards the balance owed under the

Confession of Judgment, leaving an unpaid balance of.$15,000. Following the eniry of the

Confession of Judgment, the Defendant filed a motion to be relieved from the judgment pursuant -

to Rule 60(5)(5), SCRCP.

At the August 26, 2013 héaring, counsel for the Defendant asked the Court to consider
only the mxms.on the face of the Confession of fudgmcnt whi(.;h provides in part that “[t]he
Defendant h_creby authorizes the enfry of an Order and judgmént against Defendant, and in favor
of Plaintiff, in the pﬁncipal amount of $350,000, lqss any payments received by Plaintiff from
. Defendant through the date of ﬁiing hereof.” (Coﬁfession of Judgment, §7). Defendant’s counsel
asked this Court to ignore the terms of tﬁc Confidential Settlement Agreement specifically
referenced in the Confession of Judgment.

Both parties agreed during the hearing that the Defendant had paid sums fo the Plaintiff

in excess of the $350,000 amount set forth in the Confession of Judgment.. However, Plaintiff’s

counsel pointed out to the Court that the Defendant had more than one payment obligation to the .
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Plaintiff under the Confidential Settlement Agreement and that not all the Defendant’s payments

were towards the obligation secured by the Confession of Judgment. It was ﬂiercforc necessary
to réview the referenced Confidential Settlement Agreement to determine if the Defendant had
met his payment obligations secured by the Confession of Judgment.

In tho subject Order, the Coutt declined to consider the tenms of the Confidential

Settlement Agreement. T, he Order stated that the 2002 version of Rule 43(k), SCRCP, pertaining -

to the enforceability of settlement agrcements, applieci fo this..case.and. that,the: 2002 rule
prohibited enforcement of the Confidential Settlement Agreement since the agreement. was not
entered in the court xecord. As a result, the Court held that the payments in excess of $350,000

satisfied the Confession of Judgment and granted the Defendant’s Motion for Relief from the

Confession of Judgment.
ARGUMENT
I The current version of Rule 43(1) is applied retrospectively makmg the confidential

settlement agrecment enforceable.

This Court held that Rule 43(k), SCRCP as amended in 2009 and currcnﬂ).( in effect did
not apply to the matter presently beforé the Court. The Court applied to thié case the 2002
version of Rule 43(k) as interpreted by the Supreme Court in 2006 in Buckley v. Shealy, 370 S.C.
317, 322, 635 S.E.2d 76, 78 (2006). As a result, the Court declined to consider the ‘tcnns of the
Confidential Settlement Agrécmcnt the parties executed on September 17, 2002. Under our
state’s appellate case law, the present version of Rule 43(k) is to be applied to cascs currently
pending before the Coutt, including this matter. |

As a rule of procedure, the amended Rule 43(k), SCRCP is to be employed in all actions
pending before the cowt at the time of amendment and in all actions heard by the court

thereafter. This precise issue was addressed by the South Carolina Court of Appeals in Graham
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v. Dorchester County School District, 339 S.C. 121, 528 S.E.2d 80 (Ct. App. 2000). The Court
upheld the trisl judge’s ruling that an amendment to the Rules of Civil Procedure, such as Rule

40(j) SCRCP at issue in that case, should bo given retroactive application to cases pending at the

time of its enactment,

In explaining that amendments to the Rules of Civil Procedure apply retroactively, the

Court of Appeals stated:

In cases dealing with statutory law changes, courts bave discussed the
general rules of prospective and retroactive application. By analogy, those same
principles can be applied to determine whether an amended procedural rule
should have prospective or retroactive effect... .

Our Supreme Court has held that statutes ave presumed to be entitled to
prospective construction unless there is an express provision or a clear legislative
intent to the contrary. Hercules Inc. v. South Carolina Tax Comm’n, 274 8.C. 137,
262 S.B.2d 45 (1980) (holding a statute which has the effect of tolling a statuté of
limitations affects the remedy and not the right and is therefore subject to
retroactive application). A principal exception js remedial or procedwral statutes
are generally held to operate retrospectively. Id.; see Jenkins v. Meares, 302 S.C.
142, 146, 394 S.E.2d 317, 319 (1990) (“Our decisions recoguize a presumption
that statutory enacitnents are to be given prospective rather than retroactive effect,
An exception to this presumption avises when the enactment js remedial or
procedural in nature, such as a statute of limitations.”). ’

The South Carolina Rules of Civil Procedure provide that the rules, which
initially took effect on July I, 1985, would “govern all proceedings in civil
actions brought after they take effect.” Rule 86(a), SCRCP. Moreover, the rules
also govern “all further proceedings in actions then pending” unless to do so
“would not be feasible or would work injustice.” Id.; see McGann v. Mungo, 287
S.C. 561, 340 S.B.2d 154 (Ct.App.1986) (holding the new rules of civil procedure
apply to all further proceedings in pending actions); James F. Flanagan, South
Carolina Civil Procedure 583 (2d ed. 1996) (“Rule 86(a) made these rujes
applicable to cases then pending at the time of [sic] rules were adopted, A similar
result follows when new civil rules are promulgated.”). '

Graham v. Dorchester Cnty. Sch. Dist., 339 S.C. 121, 124, 528 S.E.2d 80, 81-82 (Ct.App. 2000)!

(emphasis added).

~ 'See also Green v. Lewis Truck Lines, Inc., 314 8.C. 303, 443 SE.2d 906 (1994} (holding that
the same rules of construction used in inferpreting statutes apply in interpreting the South
Carolina Rules of Civil Procedure). )

4
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Defendant can make no plausible argument that retroactive application of the 2009
amendment of Rule 43(k) is not feasible or would work an mjustice. When this case was
mediated and seftled in September 2002, Rule 43(k) at that time was interpreted a;1d applied by
the Supra.lic Court under its fulhlg in Ashfort Corp. v. Palmetto Constr. Group, Inc., 318 S.C.
492, 458 S.E.2d 533 (1995). In Ashfort, the Supreme Court allowed two exteptions to the
requirement that agreements between counsel must be entered on the record to be binding. The
court stated that “[t[he 1ule does not apply where the agreement js admitted or has been carried

into effect.” Id at 493-94, 458 S.E.2d at 534 n.1. Therefore in 2002, settlement agreements that

(1) bad been admitted by the paties, or (2) canied into effect did not have to be entered on the

record to be enforceable by the court.
In this case, the Confidential Settlement Agreement has been admitted by the parties

since both parties personally signed the agreement along with their counsel. In addition, the case

was disinissed with prejudice, and the Defendant admittedly made over $350,000 in payments

since then. So the Conﬁde;ntial Settlement Agreement has been carried into effect. Thus under
the Ashfort application of Rule 43(k) in effect in 2002, the Confidential Settlement Agreément
did not have to be entered on the record and was enforceable without cowrt revl-ew when the
parties signed their mediated Confidential Settlement Agreement on September 17, 2002.

It was not until 2006 in Farnsworth v. Davis Heating & Air Conditioning, Inc. that the
Supreme Cowrt declined to continue following the two exceptions it previously enunciated in
footnote 1 in Ashfort. See Farnsworth v. Davis Heating & Air Conditioning, Inc., 367 S.C. 623,
627 S.B.2d 724 (2006). With the Farnsworth and Buckley rulings in 2006, the Supreme Court

began requiring “admitted” settlement agreements to be placed before the trial court.
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Since the current version of Rule 43(k) follows the same requirements in force in 2002
when the parties executed the Confidential Settlement Agreement, it would work no hardship on
the Defendatt to apply the present version of Rule 43(k). The Defendant should have expected
the lawful agreement to be enforceable in 20 02'aﬁd should expect the same now as well. With no
resulting injustice, the current version of Ruie 43(k) ébvems this matter, making the Confidential
Settlement Agreement binding on the parties.-

II.  Exceptions to the parol evidence rule allow admission of the Confidential Settlement
Agreement for Conrt consideration.

The parol evidence rule bars adn;ission of extrinsic evidencé if the writing on its face
appears to express the whole agreement. Blackwell v. Failceh‘, 117 S.C.VGO, 108 S.E.2d 295
(1921). Conversely, when a document on its face does not appear to expresé the whole
agteement, the parol e\-'idencc' rule is not applicable. See Lingefelt v. Forest Hills Homes, Inc.,
305 S.C. 197, 200-01, 406 S.E.2d 394, 396 (Ct. App. 1991) (alloﬁing admission')of parol
agreement that was not intended to be replaced by and merged into-litigated agreement). As
explained below, the Defendant’s ﬁnilatmally signt.ad Confession of J udénnént was not. intended
to be the complete agreement of the parties, making the Cdnﬁdentiality Settlement Agreexﬂent
admissible. | | |

A. A confession of judgment is not an.integx'ated agreement barring parol evidence
but is a starting point for the investigation of outside evidence,

The Confession of Judgment signed by. the Defendant is a unilateral statement signed by

him alone. The Plaintiff is not a signatory to the docnment.

The parol evidence rule is one of substantive contract law, not a rule of evidence.

Gilliland v. Elmwood Properties, 301 S.B. 295, 302, 391 S.E. 2d 577, 581 (1990). The parol'

evidence rule therefore has no application to the unilateral Confession of Judgment. In fact, the
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anfession of Judgment is a document whose very purpose is to guide the reader to extrinsic
evidence about the terms of the subject debt or obligations.

South Carolina Code § 15-35-360 provides that a Confession of Judgment “must state
concisely the fgcts out of which 1t arose . ..” S.C. Code Ann §15-—35-360(2)(er;1phasis added).
The South Carplina Supreme Court has stated that “all the statute required was a c_oﬁ_cis_e, nota

particular or detailed staterent of the facts out of which the indebtedness arose.” Weinges v.

Cash, 15 S.C. 44 (1881) (emphasis in original). Since the confession of: judgment statute.

required that the statement be a concise statement of facts, the legislature did not intend the
confession of judgment to be an all-encompassing, integrated, document. To that same point, the
Supreme Court stated “what I think the statute intended [a creditor] should have is sufficient of

the facts to enable him to inquire into the transaction and to form his opinion of the bonesty of

the judgment from the facts lie shall ascertain.” Id. (emphasis in original).

The Supreme Court further explained that the concisely stated facts in a confession of
judgment are not meant to be the only facts a third party reading the confession of judgment can
accept about the debtor’s debt. It is the obligation of the third party reading the confession of
judgment to firther investigate the circumstances behind the debt. The .Supreme Court
expounded on that point by stating:.

A creditor who was disposed to question this [confession of] judgment would not,

of course, accept the debtor’s statement as correct even if it had been full to the

minutest detail. All he would want to know would be what was claimed to e the

origin and consideration of the debt, and he would inquire for himself into the

details.

Id. at 65-66,
The Supreme Court also explained that a third party reading the confession of judgment

would use the concisely stated facts out of which the judgment arose to investigate extrinsic
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evidence to determine how much ought fo be due. Id..at 66. Thereon, Supreme Court

p10n011nccd

.. With these facts fiunished to himn by the statement, the c1ed1t01 would have it
in his powet, by his own invcstigations, to ascertain how rouch ought to be due, -
and it is not to be expected that his action in the premises would be influenced by
any details that might be contained in the statement, but by the result of his own
investigations, which the facts there stated epabled him to institute... :

Id. (emphasis added).

As the Court later stated in the opinion, tlie confession of judgment is designed to provide
the origin-and consideration of the debt in ordef thata third party would then have “such s’tar.t'mg
point [to] . . . proceed with his own investigations. . .” Id. The purpose of the Confession of
Judgment is to direct this Court o extrinsic evidence —in this case to the Confidential Settlement

Agreement —to ascertain the amounts due.

B. Collateral agreement exception allows intreduction of the Confidential

Secttlement Agreement as the parties’ Jarger master agreement.
Closely related to the.independent agfeement exception to the parol evidence rule,

previousty discussed in Plaintiff's Memorandum in Support of Entering Settlement Agreenient

into Bvidence, is the collateral agteement excelgtion where the litigated agreement {i.e.,-the’

Confession of Judgment) is a part of a larger agreement (e.g., the Confidential Settlemént
Agreement), As stated by the South Carolina Supreme Court:
While it is a general rule that a cdxitract in wiiting, complete in all its teoms, .draws
into it all parol confracts preceding it, yet . . . if it is only a part of a general
whole, it is perfectly competent to supply all those missing qualities by testimony .
giving all the precedent agresments of the parties.
City of Greenville v. Washington dmerican League Baseball Club, 205 8.C. 495, 32 S.B.2d 777,
782 (1945) (holding oral agreement to provide facilities and lighting for baseball team was the

larger agreement out of which real estate lease grew and therefore was admissible parol
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evidence); see also Parr v. Parr, 268 S.C. 58, 64, 231 S.E.2d 695, 697 (1977)(holding whete
deed referenced another agreement on “othei' valuable consideration”, extrinsic evidence was
admissible to explain the other agreement referenced in the deed).

This is pr'ecis'ely'ﬂle situation at issue in this case. _‘Thc Confession‘of iudgment in three
places references the Confidential Settlement Agreement. It also declares that the indebtedness
pertaining to the Confession of Judgment “arose pursuant to a conﬁdent;ial Settlement Agreement
between Defendant and Plaiuﬁﬁ;’. The éonfession of Judglﬁf:nt explicitly provides that it is part
of an overall larger agreement entered into by the parties. In the words of the Parr court, the
Confidential Settlement Agreement is shﬁply oxplanatory of what the parties’ ovefall agrccihent
was. The Confidential Settlement Agreement is therefore admissible to explain the part'ies’
larger agreement which contains the Confession of .‘Tudgment as one of its parts.

C. Inducement exception permits nse of Confidential Seftlement Agreement.

Parol evidence is admissible to show an outside agreement that was an inducemnent to the

execution of the document af issue. In other words, the Confidential Settlement Agrcement is
admissible since it waé the agreement that induced the Defendant to sign the Confession of
Judgment. See Knighton v. Des Portes Mercantile Co., 119 S.C. 340, 112 S.E. 343 (1922)
(holding ﬂl;dt existen;:e of extrinsic agreement betwaén parties, under which one party signed
promissory note, may always be shown when enforcement of the obligation is attempted since
promissory note would never have been signed without the extrinsic confemporaneous parol
agreement).

The South Carolina Supreme Court described the inducement exception as follows:

Further, it is proper to admit testimony in proof of a contemporaneous or

independent agreement on the same subject matter, the meaning of which
is not at variance with the principle agreement. Especially is this true
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when the purpose of such contemporaneous or independent-agreement was
‘to induce the execution of and entering into the principle agreement,

Ganttv. Van der Hoek, 251 S.C. 307, 317-18, 162 SE.2d 267,272 {1968).

The inducement principle stated in Ganif is precisely the circumstance we have in this
case. The Confession of Judgmenfstates:

Defendant executed this Confession of Judpment in copsideration of the

Plaintiff’s agreement to release all.claims against him and fo dismiss with

prejudice that certain lawsuit captioned Edwin M. Smiith, Jr. v. David A. Fedor,

docket number 2001-CP-40-4203.

Coufession of Judgment, § 4.

The Defendant then states in the next paragraph:

The indebtedness owed by Defendant to Plaintiff arose pursuant to a Confidential

Settlement Agreement between Defendant and Plaintiff dated September 7, 2002

in which the lawsuit referenced above was setled.

(Confession of Judgment, §5).

Clearly, the release Defendant received from Plaintiff and the dismissal of the lawsuit he
obtained from Plaintiff, as pait of the Confidential Settlemnent Agreemeént, induced Defendant to
exccute the Confession of Judgment. As the very inducement for executing the Coufession of
Tudgment, the Confidential Settlement Agiecmtmt, as specifically referenced in the Confession

of Judgment, is admissible to explain the agreement surrounding the Confession of Judgment.

Cf. Ray v. S.C.Nat'l Bank, 281 S.C. 170, 173, 314 S.E.2d 359, 360 (Ct. App- 1984) (barring

evidence of alleged oral agreement of a condition precedent not expressed in the unconditional

promissory note).
D. Parolevidence is admissible to explain ambiguities.
The Court noted in its order that both parties agreed during the hearing that the Defendant

had paid an amount in excess of the $350,000.00 set forth in the Confession of udgment. Order

10
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at p. 2. This begs the obvious question - whty did the Defendant pay more than $350,000.00 if

he were not obligated to do so? The Defendant has made no claim in these proceedings for a

refond of the excess, nor has he made a refund claim in any other forum or manner, It is quite

' apparent there are more terms to the partics’ agreement than those éontaincd in the Confession of
Iudgmen&. The Confidential Settlernent Agreement pursuant to which the Deﬁ;,ndant was
making his payments required him to pay additional sums to the Plaintiff over and above the

.$3§0,000.00 secured by the Confession of Judgment. Only a review of the Confidential
Seftlement Agreement can explain this discrepancy between the amounts paid and the debt
secured by the Confession of Judgment. - |

E. No terms of confidentiality prevent disclosure of the Confidentiality Settlement
Agrecment,

The Confidential Settlement Agreement does not contzain any terms of cohﬁdcntia]ity that
would prqhibit the disclosute of the terms of the agreement to a third party: 'The word
“Confidential” only shows up in the tifle, but there are no confidential pfovisions thhm the
- agreement. See Garner v. Houck, 312 S.C. .481, 486, 435 S.C.2d 847, 849 (1993) (holding
limifation in heading i.s not applicable where the text itself contains no lim.itation because the title
alone Ad.oes not govem the substantive terms of the docmucnt).. The only possible pravision
within the Confidential Settlement Agt'eenlent fbat refetences any ﬁon~disolosure is the
requireme.nt also contained in the Confession of Judgment that the Plaintif’s attorney will hold
the Confession of Judgment in escrow and not record it until there has been a default under the
Confidential Settlement Agreement. (Coixfession of Judgment, § 10). Sir'lce ti:ei'e has been a
default in the Confidential Seftlement Agreement, such n-on-disclosure requirement is no longer

applicable:

11
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IV.  Set-off of payments is prohibited by the Confession of Judgment. -

Paragraph 6 of the Confession of Judgment states as follows:

Defendant has no defense to the payment of, or right to set off agai‘n;st, thé

indebtedness, debt, reliability, and Defendant waives, and will not assert or aflege,

any defense or right to set off with respect to the judgment confessed therein.

Confession of Judgment, § 6 (emphasis added).

Under paragraph 6 the befendant wa.ived the right to set off payments made on onc
obligation agaiust payments owed under another obligation. Tl_le Confession of Judgment does
not detail which payments are prohibited from being set ;)ff against the $350,000 debt, As is
obvious by the Defendant’s payments in excess of $350,000.00, the Defendant has more than
one payment obligation to-the Plaintiff. The lack of a detailed and particularized description of
the payment obligations in the Confession of Judgment renders the set-off proscription
ambiguous. Without resort to the Confidential Settlernent Agreement, the proper allocation of
Defendant’s payments cannot be properly determined, |
V.. Plaintiff was never provided the Defenda;lt’s brief.

The Defendant never provided to Plaintiff’s counsel a copy of the brief he submitted to'
the Court in this case. The Defendant also did not file a copy of his brief with the Court,
Therefore, even as of this date the Plaintiff has been unable to obtain a copy of t'he Defendant’s
brief which has been sh.own only to the judge and 1ot to Plaintiff’s counsel. As a result, the
Plaintiff has been unable to respond to the arguments brie_fed by the Defendant. Rule 5(b)(3)
requires that ‘;a:iy party providing a . . .' paper to the court for its ‘consideration in any pending
matter shall serve the same on all c’ounsel of record at t1.1.e same time and by the same means.”

Rule 5(b)(3), SCRCP.

12
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ﬁecause of the lack of service of the.Defendant’s brief on Plaintiff’s counsel, ﬂle Plaintiff
is forced to address in tlﬁ§ MOtiO-Il for Reconsideration the Defendant’s arguments made at the
hearing. Plaintiff therefors would assert that his inclusion in this Motipn of responses to the
Defenda;nt’s arguments adoptéd in the Court’s Order J's'proper under the circustances, given the

Tack of service of the Defendant’s brief,

Respectfully submitted,

S

Bdward L. Grimsley
Eric Wm. Ruschky

~ Attorneys for Plaiatiff
GRIMSLEY LAW PIRM, LLC
Post Office Box 11682
Columbia, South Carolina 29211
Telephone:, (803) 233-1177

November § ,2013
Columbia, South Carolina.
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STATE OF SOUTH CAROLINA

. PLEAS

COUNTY OF RICHLAND
EDWIN M. SMITH, JR.,

- Plaintiff,

. Vs,
DAVID A, FEDOR,

Defendant.

N Ml e Mt N e N M N’ e S e S

IN THE COURT OF COMMON
FIFTH JUDICIAL CIRCUIT
C/A.#2001-CP-40-4203
- CERTIFICATE OF SLRVI(‘,‘E
O

(, -1
b .
i

|‘\

(u

The undermgned hereby certifies that she caused a copy of PLAINTIIT’&;
MOTION FOR RECONSIDERATION, filed in the abov‘;?capuoned case, tor bE>

served, via United States Mail, on the party listed below this
=

2013:

Leo A. Dryer, Esq.
DRYER LAW FIRM
Post Office Box 11567
Columbia, SC 29211
Attorney for Defendant

o b

"Monica M. Sutton”

Paralegal

Grimsley Law Fimm, LLC.

Post Office Box 11682
Colunbia, South Carolina 29211
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Page intentionally omitted per Order of the
Court of Appeals dated September 17, 2015.
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N THE COURT OF COMMON PLEAS

STATR OF SOUTH CAROLINA )
_ ) FIFTH JUDICIAL CIRCUIT
COUNTY OF RICHLAND ) C/A No. 2001-CP-40-4203 &
EDWIN M. SMITH, JR,, ) ’
)
Plaintift; )
vs. ; MOTION AND ORDER INFORMATION
j FORM AND COVER SHEET
DAVID A. FEDOR, )
Defendaat, ;
) ) os
Plaintiff's Attomey: Bdward L. Grimsley Defendants Attorney P = =g
Bar No.: 2326 Bar No: R e &
Attotney for the Plaintiff Address; 2 G‘) e
Address: Post Office Hox 11682 ot G
Colwnbia, South Carolina 29211 . TR MG
Phone: 8032330797  Fax: -803 233 0798 Plioue; Fax: ol TR DG
Bmail: egiimsley@griinsleylaw.com  Other: Bmail! - Other 8 ke L
EMOTION HEARING REQUESTED (attach ritten motion and complete SECTIONS and ) %7 . J
{0 FORM MOTION; NO HEARING REQUESTED (complete SECTIONS W.and 1) H )

0O PROPOSED ORDER/CONSENT ORDER (complete SECTIONS XX and YII)

SECTYON X: Heaving Juformation
Nature of Motion: Mofion for Reconsideiation
Estimated Time Needed: 30 Court Reporter Needpd: RIYES ~ ONO

. SECTION IT: Motion / Order Typo
X1 Written Motlon Altached
3 Form Motion—~
T hereby move for relief or action by the cqurt as sef forth § m the attached proposed order.

August4, 2014

Slgnature of. Attomey for (@ Pla 8] Defendant Date submitfed
_ SECTION 1Mt Wlotion Kee

@ Paid - Amouat: 0 Rule to Show Cause in Child or.Spbusal Support
$25.00 O Domestic Abuse or Abuse and Neglect,
O Bxempt: O Indigent Btatus [T State Ageney v. Indigent Party
(oheck reason) 1 Sexvally Violent Predator Act 3 Post-Convition Relief
1 Motlon for Stay.in Bankruptey
O Motion for Publication 1 Motion for Bxecution (Rule 69 ,SCRCP)
O “Propased order submifted at request ofithe court; or; reduced fo writing fmmmotion made in open
court per judge’s insfructions
Name of Court Reporter:
O Other
JUDGE'S SECTION
[T Motion Fee to be paid wpon filing of the attached order
O Oher: TUDGE
Code; Dates
CLERICS VERIFIGATION
Date Filed:
Coliected By:

1 'MOTION FER COLLECTED
1 GONTBSTED ~ AMOUNT DUE:
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IN THE COURT OF COMMON PLEAS

STATE OF SOUTH CAROLINA
- . FIFTH JUDICIAL CIRCUIT
COUNTY OF RICHLAND . -
. ‘ 2001-CP-40-4203 R,
Edwin M. Sriith, Jz,,
Plaintiff, '
. [
v. A , MOTION FOR - nos .
RECONSIDERATION o, 32 2
David A. Fedor, oM &5 =
JGet g s
_ gol 'l i
Defendant. o S
: . (,; o X l:.'f—g ,
ey % !
5 oo
eddf Civil ;

Pursuant to Rules 52(b), 59(b) and (e), and 60(b) of the -SouthCaroﬁn_a i{ul
~ Procedure, Plaintiff Edwin M. Smith, Jr. hereby moves the Court fo,t reconsjderation ¢f the Order
of July 27, 2014 (“the Order”) denying Plamtlff’ s Motion for Recousidel;ation submitted
.Novenib_ér 8, 2013 due to the Court’s ﬁnding that the orjginal Motion for Recopsideration v.vas
not timely received by the Court,
4Edwin M. Smith, Jr. (“Plain(iﬁ?’) respectfully submits that the Order contains a.'lcg_al error
é.n_d an error of fact that manifestly mevacted the Court’s denial of the original Motion for
Reconsideation, Therefore, Plaintiff ré.suecffu‘l.ly.'rcqucsts that the Court reconsider the Order of
A 1i1y 22, 2014, take into considem.tiqn P.Iaiinﬁff’ s Motion for Réconsideration submitted.
November 8, 2013%, and deny the motion of David A. chor (“Defendant™) to be relieved fiom
his Cop'féssidnof Judgmcht. |
ARGUMENT

1. Plaintiff properly delivered a copy of the Mofion for Reconsideration to the Gourt.

The Court’s Order of July 22, 2014 states as follows:

! PlaintifPs Motion for Reconsideration dated November §, 2013 at Bxliibit A 'is hereby
incorporated hetéin as if fully set forth in this Motion.
‘ 1
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Motion for Reconsideration has been denied because the Court did not receive a
copy of the motion within ten days of the motion being filed.

Order of July 22, 2014.

The undersigned would show this Court as set forth below that the Motion for
Reconsideration was timely filed with the Courﬂ Plaintiff acknowledges that a copy of the filed
Motion for Reconsideration may have inadvertently not been delivered to the presiding judge.
See Rule 59(g), SCRCP (“A. party filing a written motion nnder this rule shall provide a copy of
the motion to the judge w.ithin ten (10) days after the filing of .the moﬁﬁn.”); §_e_§ also Rule 52(d),
SCRCF (same). The failure to provide a copy to thé péesid.ingjudge was inadvertent and not
infended to prejudice any party. Defendant’s cou;nscl wa.s nlz;iled a ;:opy of the motion at the
same- time it was mailed to the Clerk of Court and is therefore on notice of the issues raised in the
original Motion for Reconsideration. Plaintiff thereby requests that the Court relieve him from
the dismissal of his Motion for Reconsideration uader Rule 60(b)(1), SCRCP.

“The ten day requirement of Rule [59] is... ayule of limitation, not a rule of jurisdiction

... [and] does not affect the jurisdiction of the court.” In re Beard, 359 S.C. 351,358,597 S.E.2d

835, 838 (Ct. App. 2004) (quoting Standard Fed. Sav. & Loan Ass'n v. Mungo, 306 S.C. 22, 26

n 1,410 S.E.2d 18,20 n. ] éCt.App.199 1)). Rules 52(&) and 59(g) are'thus more in the nature of
rules designed for the court’s admin'istraﬁi'e convenience and are not meant to be inflexible rules
of jurisdiction. Cf. Fed. R. Civ. P. 52 and 59 (no requirement for attorney se':vice of motion on
presiding judge); cf. also Rule 59(g), A.R.Civ.P. ( “Presentation of any post-trial motion to a .
judge is not required in oxder to perfect its making” under Alébama version of Rule 59). Given
the Jack of prejudice on Defendant, Plaintiff asks this -Court to consider his Motion for

Reconsideration on its merits.
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- 1L Plaintiff’s delivery and filing of the oxiginal Motion foxr Reconsideration meets the
filing requirements of Rules 52(b) and 59(e).

The relevant dates in this case for consideration of the timeliness of the Motion. for

" Reconsideration are as follows:

October 30, 2013 — Oxder signed by the Court (Bx. B, Order of Oct. 31 2013)

Qctober 31, 2013 — Oxder filed with the Clerk of Court (Ex. B, supya) and emaﬂed by
Ashley Wheeling-Goodson, law clerk to the Honorable DeAndrea G. Benjamin, to
Plaintiff’s counsel (Ex. C, E-mail of Oct. 31, 2013);

November 4, 2013 ~ The Order of October 31, 2013 was mailed by the Clerk of Court by
First Class Mail to Plaintiff’s attoxneys or placed in attorney’s box (Bx. D, Form 4 order); -

November 8, 2013 — Plaintiff’s attorney imailed original Motion for Reconsideration to
the Clerk of Court and to Defendant’s attorney (Ex. A, Cover letter, Mot. Recons., and
Certif. of Serv.); and

Novembex 15, 2013 Clerk of Couut filed Plaintiff’s original. Mollon for Recon31derat10n
(See Ex. A, Mot. Recons.)

Rule 52(b) states:

Upon motion of a party made not later than ten (10) days after receipt of written
notice of entry of judgment, the court may amend its findings or make additional
findings and may amend the judgment accordingly . . .

_ Rule 52(b), SCRCP.

Likewise, Rule 59 regarding Ameridment of Judgments states in paragraphs (b) and (e):
" In non-jury actions the motion shall be made not later than 10 days after the

receipt of written notice of the entry of judgment or of the filing of an order

disposing of the action, if no judgment has been entered...A motion to alter ox

amend the judgment shall be served not later than ten (10) days after receipt of
written notice of the entry of the order.

Rule 59(b) and (e), SCRCP.?

2 See Wilson v. Dollar General Corp., 2012 WL 1144616, at *2 (W.D. Va. April 5, 2012)
(explaining that Rule 52(b) applies only to judicial findings made in non-jury actions and is thus
a trial 1ule, while Rule 59(e)-applies to orders following motions for summary judgment; court

3
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The South Carolina Supreme Court has interpreted a Rule 59(b) motion to alter or amend

the judgment as being “mede” when the motion is placed in the mail for service on opposing

counsel. Curtis v. Blake, 381 S.C. 189, 191, 672 S.E.2d 576, 577 (2009). In that case the Cowrt

specifically stated as follows:

The ques’(ionv here is whether the post—tria;l moﬁon~ W':;S “made’; at the time it was

filed with the court or when it-was served on opposing counsel. We find the

motion was “made” when it was placed in the mail for sexrvice on opposing

coursel, -

Cwitis v. Blake, 381 S.C. at 191, 6?2 S.E. 2d at 577.

In this case, the Motion for Reconsideration was mailed on ﬁOVexnbcr 8, 5.013 as
c‘vi&cnccd by the Certificate of Service of Monicz; M Sutton, paralégal to the Grimsley Law -
Firm, LLC. November 8 is eight days from the date the Order was filed, and nine days from {he
date the Order was signed by the Honorable J udge.Benjamin. Regardless of whether the date of
signing, filing, or e-mailing to the attomeys df record js used®, Plaintiff timely made his Motion
for Reconsideration by serving it on November 8,2013, which date is within ten (10) days of the
Court’s October 31, 2013 Order. "

CONCLUSION

Because Plaintiff “made” his Motion for Reconsxderatlon by maﬂmg it to the Cle1k of

Court-and opposing counsel within ten days of the October 31, 2013 Order, Plaintiff’s Motion

for Reconsideration was timely. Therefore, Plaintiff would ask this Court to review his original

Motion for Reconsideration and grant the relief requested based on the merits of the case.

recognized a motjon filed under both rules may be considered under standard applicable to Rule
39().

> See Bowman v. Richland Mem. Hosp., 335 S.C. 88, 91,'515 S.B.2d 259, 260-61 (Ct. App.
1999) (holding order is not final until date it is entered by clerk of court for purposes of .
calculating 10-day filing reqmrement)
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July 31, 2014
Columbia, South Carolina.

Respectfully subnitted,

Edward L. Grmsley - P PRI ST
Eric Wm. Ruschky

Attorneys for Plaintiff

GRIMSLEY LAW FIRM, LLC

Post Office Box 11682

Columbia, South Carolina 29211

Telephone: (803)233-1177
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RS Exchibit A

GrIVSLEY Lavw Frm, LLC Qg% AP\‘Q

© Aflomeysotlanr
f\“
Facsiavlo (603) 233-0708

. [ B imst
Edwoid L Ginley ) : S unsloimicem

. - N .
BagmmEGmﬁey : . * Mso ademitivd in Nonh Caroling

03 Ls ef Strae}
P.O, Bek 11882 (20211}
Coh:mb!s South Errotna 20204

%V Telephone (803) 2331177

Noverber 8, 2013 - o5

The Honorable Jeaneite McBride
Clesk of Court, Richiand Couaty
Post Office Box 2766

1701-Main Street, Room 205

_ Columbla, South Cato]jna.29?02~2766

Re:  EdwinlM, Smi_th, Jr. vs. David A. Fedox, et al.
CasgeNo.; 2001-CP-40-4203

Dear Ms. McBride:

Buclosed please find the 6ﬁgmals and one copy each of Plalnfiff's Mofion for
Reconsiideration, and Certiticate of Service iu comnection with e above-referenced matter.
Please file and retoun the clocked coples in the envelope provided.

Y appreciate your assistance Ju this matter,

Sincerely,

ve: Leo A. Dryer, Bsq,, Attotniey for Plaintiff

ELG/muis
Raclosures

dhwi\')omm Lé' O Cownts. 0¥5. B
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON
PLEAS ;
g ) FIFTH JUDIGIAL CIRCUIT
COUNTY OF RICHLAND ) -
) G
EDWIN M. SMITH, IR, ) CIA #2001 cp407:4203~ 2
) rn C: Gt o
( ) ;D)--l, ‘T) ’ “’7.5(; . . .:)i '
Plaiitiff, ) ST e T /
) CERTIFICATE @F%Enmcm >
) . . VS, ) w (.:, (.. .
DAVID A. FEDOR, ) & Y5 2
) 50
Defendant. ) =
)

-~

The undersigned hereby cerhﬁes that she caused a copy of the MOTION FOR

RIJCONSIDERATION filed in the above-captioned oase; to be served via United
States Mall, on the party listed below this é day of August, 2014:

Leo A. Dryer, Bsq,
DRYER LAW FIRM
Post Officc Box 11567
Columbia, SC 29211
Attorney for Plaintiff

Monica M. Suttan

Paralegal ’

Grimsley Law Firm, LLC,

Post Office Box 11682
Columbia, South Carolina 29211
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THE STATE OF SOUTH CAROLINA
In The Court of Appeals

APPEAL FROM RICHLAND COUNTY
Court of Common Pleas

The Honorable DeAndrea Gist Benjamin, Circuit Court Judge

Case No. 2001-CP-40-4203

EDWIN M. SMITE, TR, oo eeer st sttt APPELLANT,

V.

DAVID A. FEDOR, woooosseessreeesseesssessssessssssssssssstsssssssssscsssssssisssasssssnes RESPONDENT.
NOTICE OF APPEAL

Edwin M. Smith, Jr. appeals the order of the Honorable DeAndrea Gist Benj amin dated
October 31, 2013 (a copy which is attached as Exhibit A). [This. appeal is taken from the Order
of the Honorable DeAndrea Gist Benjamin, dated July 22, 2014, which denied Appellant’s
motion to alter or amend the judgment (a copy of which is attéched as Exhibit B). Appellant
received written notice of entry of this ordcf on July 28; 2014.]

August 21,2014

William M. Hogan (S.C. Bar #65272)
James R. Gilreath (S.C. Bar #02133)
THE GILREATH LAW FIRM, P.A.

110 Lavinia Avenue (zip 29601) et N
P.O. Box 2147 Rﬁi@;flﬂ\\[lﬂr@
Greenville, SC 29602

AUG % 5 2014
S0 Court of Appeals
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OTHER COUNSEL OF RECORD:

Edward L. Grimsley '

" Eric Wm. Ruschky

GRIMSLEY LAW FIRM, LLC
1703 Laurel Street (zip 29201)
Past Office Box 11682 ’
Columbia, SC 29211
Telephone: (803)233-1177
eprimsley@grimsleylaw.com
mruschky(@aol.com

ATTORNEYS FOR APPELLANT

Leo A. Dryer, I,
DRYER LAW OFFICES
P.0.Box 11567
Columbia, SC 29211

“Telephone: (803) 926-1235

dryer{@ss.ir.com

. ATTORNEY FOR RESPONDENT

Telephone: (864) 242-4727
Fax: (864)232-4395

-bhogan@gilreathlaw.com

iim@gilreathlaw.com

ATTORNEYS FOR APPELLANT

RECEIVE])
AUG 2 5 201
SC Court of Appeals
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) 'ORM 4
STATE OF SOUTH CAROLINA ) JUDGML 'IN A CIVIL CASE

COUNTY OF RICHLAND -
IN THE COURT OF COMMON PLEAS CASE NUMBER: (01CP4004203R
Edwin M Jr Smith David A Fedor
o Edwards A G & Sons Incorporated
PLAINTIRE(S) : " DEFEBNDANT(S)
Subsmitted by - Attorney for: [ Plaintiff [] Defendant or [ ] Self-Reprosented Litigant

DISPOSITION TYPE (CHDCK OND)
{71 JURY VERDICT. Thls actlon came before the court for a frlal by jury. The issues have been tiled aud a verdict rcndcreﬁ)

{7} DECISION BY THE COURT, This action came to trial or hearing before the court, ‘The issues havc&een h]g& or hea(gmd a

decision rendered. w >
1 ACTION DISMISSED (CHECK REASON). [ Rule 12(b), SCRCE; [j Rule 41(s), SCRCP (\‘j}i Nm@t), ¥
[ Rule 43(K), SCRCP (Settled); ] Other e
[0 ACTION STRICKEN (CHECK REASON): [ Rule 40(j), SCRCP; ] Bankruptey: o X ¥ Mo
{1 Biuding arbitration, subject to right to restore to confirin, vacato or modify arbliteation award; [ O&xel g 1
[} DISPOSITION OF APPEAL TO THE CIRCUIT COURT (CHECK APPLICABLE BOX): P Ty =
{3 Affirmed; [ Reversed; [ ] Remanded; [T Othrer @O E :‘}
NOTE:  ATTORNBYS ARB RESPONSIBLE FOR NOTIPYING LOWSR COURT, TRIBUNAL, GR ADMINISTRATIVE AGBNCY oéﬁ‘m%‘gmcwﬂcou&’r
RULING IN THIS APPBAL,
IT IS ORDERED AND ADJUDGED: {X See altached order (formal order to follow) [ Statement of Judgment bﬂo Court;
ORDER INFORMATION

This order (] ends [] does not end the cass,
Additional Information for the Clerk :

INFORMATION FOR THE PUBLIC INDEX
Completc this section below wiien the judgment affects title to real or personal property or I€ any amount should be enrolled, If thcro
is no judgment hiformalion, indicate “N/A” in one of the boxes below,

Judgnient in Favor of (List nane(s) below) | Judgment Agalnst (List names) below) | J udgmenf_Amount To bo Inrolled

$

38

g

1f appticable, describe the property, including tax map informmation and address, referenced in the order:

The judgment infarma(iou above has been provided by the submiting party. Dlsputes concernlng the amotnls contalued In this form may be
: addrcsscd by way of motlan pursuant fo the SC Rules of Civli Proccdure, Amounts ta be camputed such as intotest or addillonal taxable costs not
valable at the thue the form and final order are submitied to tho Judge may be provided to the clerk, Note: Tlilo 'abslractors and vesoarchers
“sltoutd rofer to the officlal court ovder for judgmient detalls.

‘Cireult Court Judge ‘ : Judge Code Dnte
Tor Clerk of Court Office Use Only
This judgment was enfered on the day of y 20 and a copy majled first class or placed in the appropriate

altontey’s box on this 4 November 2013 to attorneys of record or to partles (when appearing pre se) as follows:

James R, Gilreath Edward L. Grimsley Leo A. Drycr Jr.

ATTORNEY(S) FOR THE: PLAINTIRE(S) T , ATTORNEY(S) FOR THE DEVENDAN, 1'(S)

Court Reparter Cloz k of Court : ; ; MM M

%Eemwg}
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STATE OF SOUTH CAROLINA

) COURT OF COMMON PLEAS
) RIFTH JUDICIAL CIRCUIT
COUNTY OF RICHLAND ) _ :
, ) Case Number: 2001-CP-40-4203 »
EDWIN M. SMITH, IR., ) .
- ) w2
PLAINTIFF, ) 01% % —
PR -t = Ly
g ' ’ g . , C”,.\z vl i{" {’.‘;
VS, ) ORDER '-:Qrf\ — ‘é \\ Ay
- o5 o €
DAVID FEDOR ) e B
. ) . .sl) -(g:\ ﬁ
DEFENDANT., ) @
)

This ‘matter came before the Courl on August 26, 2013 al & hearing on Defendant’s
molion to be relieved from a confession of judgment. Present at the heariné were Eric Ruschky,
Bsquire, counsel f:or Plaintiff, and Leo A. Dryer, Esquire, counsel for Defendant. After
considering the law, the memoranda submitted by the parties, the z.trgumen(s of counsel, and ull

matlers submitted, Defendant’s motion to be relieved from the confession of judgment is
GRANTED.

BACKGRGUND

Thls case dates back to the filing of the summons and complaint on December 12, 1998
However, the underlylng merits of the suit are not presently at issue. Afler several years of
litigation, the Courl was informed by a letter filed on September 26, 2002 that a "mediated
settlement had been reached in the ca‘se!“ Subsequently, on November 4, 2002, an Order of
Dismissal (with Prejgdice) signed by The Honorable G. Thomas Cooper was [iled with lh;:

Court. Thercaft.er, on Seplember 17, 2002, the parties and their atlorneys executed a wrillen

instrument titléd "Confidential Settlemnent Agrcéme:m:“ This document was never recorded with

the Court. -The Defendant also executed a Confession of Judgment in corsideration for the
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PIaiﬁtiff‘s agreement {0 release all claims against him und to dismiss the underlying sult with
pre_]UdlCC

" Nearly eleven years after the dismissl of the case, on February 27, 2013, lhe Plaintiff
filedithe Confesston of Judgment and a Partial Satisfaction of -Judgment with the Court.
Followlng the entry of the Confession of Judgment, the Defendant filed a motion pursuani to
Rule 60(b)(5), SCRCP to be relieved from judgment. This motlion was filed on April 23, 2013.

/311 the'hcaring held on ‘Augusl 26, 2013, Counse! for the Defendant urged the Courl to
consider only the terms on the face of the Confession of Judgment, which provides, in pertinent
part, that “[{]he Deféndznnl hereby authorizes lhe entry of-the Order and judgment against
Defendant, and in favor of Plaintiff, in the principal amount of $350,000.00, Jess any paymenls
received by Plaintiff from Defendant through the date of filing hereof. Thereafter, post-
judgment Interest shail accrue as allowed by law, until the judgment is paid in full."

Both partics conceded during the hearing that the Defendant has paid an amouant in excess
of the $350,000.00 sct forth in the Confession of Judgment. However, Counsel for the Plaintiff
urged the Court to :also consider certain provisions set forth by the parties in the confidential
setilement agreement referenced above. According lo Plaintiff's Counsel, the lerms of the
seltiement agreement would demonstrate 1o the Court thal the Defendant failed to satisfy his
obligalions, as set for,t‘h in the settlement agrccn%ent; thus, making the chn'y of the Contession of

Judgment proper..

_DISCUSSION

L ‘Confidential Settlement Agreement

Al the time the sctllement agreemcnl was executed in 2002, Rule 43(k), SCRCP provided
in rc]evant part that "No Agreemenl between counsel dffcc,ung the proceedings in an dCllOI\ shali

be binding unless reduced to the form of a consent order or writlen stipulation signed by (.ounsel

0111
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and entered in the record, or unless made in open court and noted upon the record." Reed v.

Associated lnvestments of Bdisto Island, Inc,, 339 S.C. 148, 152, 528 S.E.2d 94, 96 (Ct. App.

2000). Rule 43(k), SCRCP was later a.mended in 2009 to provide a third method for creating an
énforceébie settiement agreement, which parmi'(s parties lo a seltlement (0 reduce (he agreement
to a wriling éigncd by the parties andAlheir counsel.

In this matler, }he parties acknowledged that the 20()2‘confidpntial seltlement agreement
was never entered into the record. Consequently, the parties failed Lo adhere to the version of
Rule 43(k), SCRCP in cffccl. at the time of the execution of the selt]exﬁanl, which renders the

purported confidential settlement agreement not binding on this Courl. See Buckley v. Shealy,

: 370 S.C. 317, 322, 635 S.E.2d 76, 78 (2006) ("Because (he 'purpor(ed agreement the parties
reached following mediation was neither entered into the courl's record nor acknowledged in
open court and placed upon the record, Rule 43(k), SCRCP, plainly provides that the agreement
is unenforceable."). Assuxﬁing arguendo that. 2002 confidential seltlement agrecment complied
with the-2009 amendment of Rule 43(k), SCRCP because it was reduced lo writing and signed

by the partics and their counsel, the agreement is still unenforceable because (he amendment was

prospective and not reLrospcc(ivc; in nature. See Hercules Inc. v. S.C. 'fux Comm'n, 274 S.C.
137, 143, 262 S.E.2d 45, 48 (1980) (slatutes are to be construed prospectively unless there is an
express provision or a clear legislative intenl to the contrary). As a result, the Court will not
consider the terms of the confidential settlement agrecment execuled by the parties.
1L Confession of Judgment
Confessions of judgment share the legal significance of a judgment entered by the Court,

"Though no adjudication is in fact required in entering a judg’ménl of confcssi(l)n withoul action,
o it has all lh(.’, qualities, incidents, and attributes of other judgments, and cénno('bc valid unless

RECEIVE]) |
UG 25 201
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entered in a court which might have legally pronounced the same judgment In a contested

action.” Triangle Auto Spring Co. v. Gromlovitz, 270 S.C. 386, 389, 242 S.E.2d 430, 43!

(1978) (quoting Ex parle Ware Furniture Co., 49 S.C. 20, 27 S.E. 9 (1897). Rule 60(b)(5),

SCRCP provides thal a judgmcni can be set aside if the judgment has been satisfied, Perry v.

Heirs at Law of Gadsden, 357 S.C. 42, 48, 590 S.E.2d 502, 505 (Ct. App. 2003).

The cor1fcssiox140fjudgmenl at issue provides that "[{}he Defendant hereby authorizes the
entry of the Order and judgment against Defendant, and in .-fﬂ.véruof Plaintiff, in the principal
amount of$350,()00.()0, less any payments received by Plaintiff from Defendant through the date
of filing hereof." At the Hearing, both of the parties agreed that the Défendzm( ‘has in fact paid
more than $350,000.00.- Thus, 1 find that the judgment was satisfied, and the Defendant is
entitied (o be relieved from the confession of judgment.

ORDER

For the foregoing reasons, Defendant's Motion for Relief from- the Confession of
Judgment is GRANTED.
AND IT IS SO ORDERED.
DeAndrea Gist Benjamin
Presiding Judge

" Qctober | 3 /O ,2013
Columbia, South Carolina

AUG 25204
SG Court of Appsais
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v " FORM 4 3

STATE OF SOUTH CAROLINA . ~ JUDGMENT IN A CIVIL CASE
COUNTY OF RICELAND
IN THE.COURT OF COMMON PLEAS CASENUMBER:  2001-CP-40-4203f&_
Edwin M. Smith, Jr. . . David A, Fedor
PLAINTIFEGS) — AEA— DRFENDANT(S)
Fjbmitted hy: - Attorney for : [ ] Plaintiff [] Defendant or [ ] Self-Represented Litigant
’ l"" ’ DISPOSITION TYPE (CHECK ONE)

{1 JURY VERDICT. This action came before the court for a trial by jury. The issues have been trled and a verdict rendered.

[0 DECISION BY THE COURT. This action came to trial or hearing before the court. The issues have@gen (;uzd or hwd and a
"~ decision rendered.

[] ACTION DISMISSED (CHECK REASON):  [[] Rule 12(b), SCRCP; [] Rule 41(a), SCRCP <va N{nsult), =
[ Rule43(k), SCRCP (Settted);  [] Other o 2 = o

{1 ACTION STRICKEN (CHECK REASON): ] Rule 40(j), SCRCP; [] Bankruptey; Oty = "'

] Binding arbitration, subject to right to restore to confirm, vacate or modify arbitration award;.[~] ‘@thsr (r\ P
[l DISPOSITION OF APPEAL TQ THE CIRCUIT COURT (CHECK APPLICABLE BOX) . W I

[ Affirmed; [} Reversed; [ ] Remanded; [ Other «:-.m'—g = e
"(jTB ATTORNEYS ARE RESPONSIBLE FOR NOTIRYING LOWER COURT, TRIBUNAL, OR ADMINISTRATIVE AGENCY- OIJ“I’«HE CI’RCU!.'I‘ COUR'l

RULING IN THIS APPEAL. ;o o
IT IS ORDERED AND ADJUDGED: [ See attached order (forma order to follow) [] Statement of Iudgmen'Igy the Court:
ORDER INFORMATION

This order (] ends [_| does not end the case.
Additional Information for the Clerk : Motion for Reconsideration has been denied because the Court did not receive a copy of
" the motion within ten days of the motion being filed,

INFORMATION FOR THE PUBLIC INDEX
Complete this section below when the judgment affects title to real or personal property or if any amount should be enrotled. If there
is no judgment information, jndicate “DN/A* in one of the boxes below.
Judgment in Favor of (List uame(s) below) | Judgment Against (List name(s) helow) | Judgment Amount To he Enrolled
. $ -
$
$

The judgment information sbove has been provided by the submitting party. Dispules concerning the amounis contained in this form may be
°qldrcssed by way of motion pursvant to the SC Rules of Civit Procedure. Amounts to be computed such as jnterest ot additional taxable costs not
,arlable at the lime the form and final order are submitted (o the judge may be provided (o the clesk. Note: Title abstractors and researchers

shox{ld refer to the official court W Jydgment details.
Circuit Court Judge - / : Judge Code 2161 Date 7"“ }af///

For Clerk of Court Office Use Only
This judgment was entgied on the _ day of , r .20 and a copy mailed first class or placed in the appropriate
" attorney’s box on this day of §.a gl dm , 20 ! to attorneys of record or to parties (wheu appearing pro se) as follows:

Eduwin L. Grimsley Leo A. Dryer
ATTORNEY(S) FOR THE PLAINTIFE(S) ATTORNEY(S) FOR ; »
Court Reporter _ Clerkof Court ( e M

SCRCP Férm 4C (10/2011) | - %@NNED
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THE STATE OF SOUTH CAROLINA OCT 16 2015

" In The Court of Appeals
* SC Court of Appeals

APPEAIL FROM RICHLAND COUNTY
" Court of Common Pleas

The Honorable DeAndrea Gist Benjamin, Circuit Coutt Judge

Case No. 2001-CP-40-4203

EDWIN M. SMITH, TR. cevvrevvoreesrensesivsesisssssesssssssssssssssssssssssssstsntsssssassssssessssnsoss APPELLANT,
V.

DAVID A.FEDOR, ....ccc..cc. SO OO URO RO SOPUP PRI SO RESPONDENT.

PROOF OF SERVICE OF NOTICE OF APPEAL

This is to certify that I have this day served counsel for the Respondent in the foregoing
matter with a copy of the foregoing NOTICE OF APPEAL by depositing same in the United

States Mail with adequate postage affixed thereon to ensure dehvcxy, addressed as follows:

Leo A, Dryer, Jr.

DRYER LAW OFFICES

P.O. Box 11567

Columbia, SC 29211

ATTORNEY FOR RESPONDENT

August 21,2014
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William M. Hogan (S.C. Har #65272) enl
James R. Gilreath (S.C. Bar #02133) E%.\]Y n R E’
THE GILREATH LAW FIRM, P.A. X 1
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P.O. Box 2147

Greenville, SC 29602
Telephone: (864) 242-4727
TFax: (864) 232-4395 .

‘bhogan@gilreathlaw.com

iim@gilreathlaw.com

ATTORNEYS FOR APPELLANT

Edward L. Grimsley

Eric Wm, Ruschky
GRIMSLEY LAW FIRM, LLC
1703 Laurel Street (zip 29201)
Post Office Box 11682
Colunbia, SC 29211
Telephone: (803) 233-1177
egrimsley@grimsleylaw.com
muschky(@aol.com

ATTORNEYS FOR APPELLAN T
RECE IVE])
AUG 25 2014
SC Court of Appggs
2

0118

110




RECEIVED)

OCT 16 2015
SC Court of Appeals

Certificate of Counsel

The undersigned hereby certifies that the Amended Record on Appeal contains all
material proposed to be supplemented by any of the parties and not any other material.

October [3 , 2015

(il g 1. o200
William M. Hogan (S.C. Bar No. 65272)
James R. Gilreath (S.C. Bar No. 02133)
THE GILREATH LAW FIRM, P.A.

110 Lavinia Avenue (zip 29601)
P.O.Box 2147

Greenville, SC 29602

Telephone: (864) 242-4727
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INTRODUCTION

This case presents the issue of whether the Lower Court, when ruling on a Rule
60(b)(5), SCRCP, motion to discharge a confession of judgment, should consider
documents beyond fhe confession of jﬁdgment in determining if the debtor has met his
financial obligations to his creditor. More specifically, this case involves the question of
whether the Lower Court should have reviewed a written settlement agreement signed by
the parties and their counsel during a mediation, where the settlement agreement
specified: (i) the debtor-defendant’s (Respondent’s) payment obligations to the plaintiff
(Appellan;c), and (2) the terms of a confession of judgment to secure the defendant’s
installment payments to the plaintiff.

In brief, the appellant Edwin M. Smith, Jr. (“Plaintiff”) sued respondent David A.
Fedor (“Defendant”).' for fraud and other related causes of action. The parties entered into
é written confidential settlement agreement (“Confidential Settlement Agreement”)
drafted by the mediator David W. Harwell at the conclusion of their mediation on
September 17, 2002. The Confidential Settlement Agreement required Defendant to pay
Plaintiff $400,000, payable by an initial payment of $50,000, followed by ten (10) annuai
installment payments of $35,000 beginning the follqwing year on September 1, 2003. To
secure the $350,000 payable in annual installments, the Confidential Settlement
Agreement required Defendant to execute a confession of judgment for the $350,000
balance owed. After the agreed-upon date for the initial $50,000 payment, Defendant
executed on September 26, 2002 the $350,000 confession of judgment (“Confession of
Judgment”) which expressly stated it arose pursuant to the parties’ Confidential

Settlement Agreement.
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Beginning the year following the mediated Confidential Settlement Agreement
and for the subsequent nine years, Defendant paid $335,000 of installment payments.
After paying an overall total of $385,000 ($50,000 down payment plus $335,000 of
installment payments) towards the $400,000 obligation, Defendant quit paying his
installment payments. Plaintiff then filed theA Confession of Judgment for the remaining -
debt of $15,000 ($400,000 obligation less $50,000 initial payment less $335,000 of
installment payments). Defendant claimed since he paid $385,000 and the Confession of
Judgment was for $350,000, he did not have to make any more payments and was
entitled to be relieved from the Confession of Judgment. Defendant argued that the

Lower Court could look at extrinsic evidence of the payments he made but was not

- entitled to review the Confidential Settlement Agreement to determine his payment

obligations. Defendant claimed the Lower Court could look only at the Confession of
Judgment to determine his payment obligations. The Lower Court agreed, and this
appeal followed.

STATEMENT OF ISSUES ON APPEAL

1. Did the trial judge commit reversible error in refusing to consider the terms of the
Confidential Settlement Agreement executed by the parties when determining whether
Defendant had satisfied his Confession of Judgment arising out of the Confidential
Settlement Agreement?

2. Should the Lower Court have considered the merits of Plaintiff’s Motion for

Reconsideration which was timely mailed to the Clerk of Court and to Defendant’s

. counsel] even though an additional copy was not mailed directly to the presiding judge?
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3. Is the parties’ Confidential Settlement Agreement sufficiently clear, explicit and
unambiguous such that this Court should remand this case to the Lower Court with

instructions to deny Defendant’s Rule 60(b) motion?

STATEMENT OF THE CASE
The history of the proceédings in the Lower Court is as follow‘s:'
1. In 2001 Plaintiff filed a lawsuit alleging various fraud related causes of action,
legal malpractice and breach of contract against Defendant arising out of the

parties’ business relationship and Defendant’s professional legal services. (Tr. p.

" 6:14-17) (R. p. 23, lines 14-17).

2. On September 17, 2002 the parties conducted mediation before former Supreme

Court Chief Justice David Harwell. Pursuant to the mediation, the parties entered
into a Written Conﬁdential Settlement Agreement that date. Both parties and their
attorneys signed the Confidential Settlement Agreement written by the mediator.
(Conﬁdential Settlement Agreement; Tr. p. 16:9-21) (R. pp. 50-53; R. p. 33, lines
9-21).

3. Under the terms of the Conﬁdential Settlement Agreement Defendant agreed in
paragraph 1 to pay Plaintiff “the total sum of $400,000.00 in complete settlement
of all claims...” (Confidential Settlement Agreement pp. 1-2) (R. pp. 50-5 1).

4, Under pafagraph l.a of the Conﬁdenﬁal Settlement Agreement, the $400,.OOO
settlement was to be paid by an initial $50,000 payment to be delivered within
three (3) days of the Confidential Settlement Agreement. (Id.)

5. Under paragraph 1.5 of the Confidential Settlement Agreement, the balance of
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10.

$350,000.00 was to be paid in annual installments of at least $35,000.00 on

September 1 of each year beginning September 1, 2003 until paid in full. (Id. at 2-

3) R. pp. 51-52).

‘Under paragraph 3 of the Confidential Settlement Agreement, Defendant agreed

to give Plaintiff an executed Confession of Judgment for $350,000.00 as security
for the remaining $350,000 balance to be paid in installments. (Id. at 3) (R. p. 52).
The Confidential Settlement Agreement stated in paragraph 3 the amount of the
Confession of Judgment “shall be net of all payments made to date.” Paragraph 3
further stated that the Confession of Judgment would be held by Plaintiff’s
attorney in escrow until Defendant defaulted on any payments. (Id.) (R. p. 52).
The Confidential Settlement Agreement in paragraph 5 required Plaintiff to write
a letter to the South Carolina Bar Grievance Committee providing notice that the
parties’ case had been resolved to the mutual satisfaction of all parties. (Id. at 4)
R. p. 53).

Nine days after the mediation Defendant executed a Confession of Judgment
dated September 26, 2002. The Confession of Judgment acknowledged. that
Defendant was indebted to Plaintiff as of September 26, 2002 in the principal
amount of $350,000. The Confession of Judgment further recited that it was

executed in consideration for Plaintiff agreeing to release all claims against

Defendant and to dismiss with prejudice the subject lawsuit captioned Smith v.

:Fedor, Docket No. 2001-CP-40-4. (Confession of Judgment at Y 3-4) (R. p. 11).

The Confession of Judgment stated: “The indebtedness owed by Defendant to

Plaintiff arose pursuant to a confidential Settlement Agreement between
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11.

12.

13.

14.

15.

16.

17.

18.

19.

Defendant and Plaintiff dated September 17, 2002 in which the lfa.wsuit referénced
above was settled.” (Id. at  5) (R. p. 12).

The Confession of Judgment authorized entry of a judgment against Defendant
“in the principal amount of $350,000.00, less any payment received by Plaintiff
from Defendant through the date of filing hereof.” (Id. at § 7) (R. p. 12).

The Confession of Judgment provided that it would not be filed “unless and until
there has been a default by Defendant on his payment obligations as set forth in
the Confidential Settlement Agreement.” (Id. at § 9) (R. p. 12).

Defendant made an initial payment of $50,000 as part of the Confidential
Settlement Agreement. (Gilreath Aff. at §12) (R. p. 58).

From September 1, 2003 through September 1, 2011 Defendant made nine annual
instaliment payments of $35,000 each for a total of $315,000 of instaliment
payments, leaving a balance due of $35,000. (Id. at §4) (R.. p- 58).

On September 1, 2012 Defendant failed to make an installment paymént. (1d. at
19 4-5) (R. p. 58).

Shortly after November 20, 2012 Defendant made a payment of $20,000. (Id. atq
7) (R. p. 58).

Defendant made total payments to Plaintiff or his attorney of $385,000 in this
case. (Resp’t Aff.) (R. p. 62).

On February 27, 2013 Plaintiff’s 2002 trial attorney James R. Gilreath filed the
Confession of Judgment, along with a Partial Satisfaction of Judgment, for default
in the unpaid balance of $15,000. (Gilreath Aff. a% 710) (R. p. 58). |

On or about March 26, 2013 Defendant filed a motion pursuant to Rule 60(b)(5),
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20.

21.

22.

23.

24.

SCRCP, for relief from the Confession of Judgment claiming the debt recited in
the Confession of Judgment had been satisfied. (Def.’s 60(b) Mot.) (R. pp. 15-17).
Prior to the date of the hearing on Defendant’s motion, Plaintiff’s counsel

submitted to the trial judge (1) a Memorandum in Opposifion to Defendant’s

- Motion to Vacate J udgment which included as exhibits the Confidential-

Settlement Agreement and the Confession of Judgment, and (2) an affidavit of

James R. Gilreath which included the same eihibits as Plaintiff’s Memorandum in

* Opposition. (Mem. Opp’n Def.’s Mot. Vacate J.) (R. p. 46-59).

The Lower Court, with the Honorable DeAndrea Gist Benjamin presiding, held a
hearing on Defendant’s Rule 60(b)(5) motion on August 26, 2013. The Lower
Court heard oral arguments from counsel for both parties. Counsel for Defendant
objected to any inquiry into the Confidential Settlement Agreement on the basis
that it was not in the record, was full of scratch-overs and strike-throughs and was
not ¢lear upon its face. (Tr. p. 9:20-24) (R. p. 26, lines 20-24).

The Lower Court reviewed the Confession of Judgment but declined to review the
Confidential Settlement Agreement at the hearing. (Id. at p. 20:3-6) (R. p. 37,
lines 3-6).

The Lower Court granted Defendant’s Rule 60(b)(5) motion by order filed

October 31,2013 (*Order”). The Order stated: “...As a result, the Court will not

consider the terms of the confidential settlement agreement executed by the
parties.” (Order p.3:18-19, Oct. 31, 2013) (R. p. 5, lines 18-19).
On November 8, 2013, Plaintiff’s attorney timely mailed Plaintiff’s Motion for

Reconsideraﬁon to the Clerk of Court for filing with a duplicate copy to
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Defendant’s counsel. (R. pp. 74-88 and 96). A separate copy of the Motion for
Reconsideration was e-mailed to the trial judge’s office on June 4, 2014. (Ex. A to
(Second) Mot. Recons. filed Aug. 4, 2014) (R. p. 96).

25. By a form 4 Order dated July 22, 2014, the Lower Court denied Plaintiff’s first
Motion for Reconsideration staﬁng: “Motion for Reconsideration has been denied
because the Court did not receive a copy of the motion within ten days of the
motion being filed.” (Order, July 22, 2014) (R. p. 8).

26.  Plaintiff, following receipt on July 28, 2014 of the form 4 Order mailed by the
Clerk of Court on July 24, 2014, timely served his Notice of Appeal on August
21, 2014. (See Aug. 21, 2014 Notice of AppealI and Order, July 22, 2014) (R. pp.
98-99 and 107-109).

STANDARD OF REVIEW

“A party seeking to set aside a judgment pursuant to Rule 60(b) has the burden of

presenting evidence entitling him to the requested relief.” Perry v. Heirs at Law of
Gadsden, 357 S.C. 42, 46, 590 S.E.2d 502, 504 (Ct. App. 2003). “.. .[M]otions for relief
under Rule 60(b) are addressed to the discretion of the court and appellate review is

limited to determining whether the trial court abused its discretion.” Saro Inv. v. Ocean

Holiday P’ship, 314 S.C. 116, 124, 441 S.E.2d 835, 840 (Ct. App. 1994). “An abuse of

discretion occurs when the trial court’s decision is based upon an error of law or upon

! On August 4, 2014 Plaintiff’s counsel filed and served on defense counsel and the trial
judge a second Motion for Reconsideration for Lower Court review of the July 22, 2014
order. As of August 21, 2014, no ruling had been made on the second Motion for
Reconsideration. Under the filing requirements of Elam v S.C. Dept. of Transp., 361
S.C. 9, 602 S.E.2d 772 (2004) and Collins Music Co. v. IGT, 353 S.C. 559, 579 S.E.2d
524 (Ct. App. 2002) which held that a second post-trial motion did not toll the deadline
for filing a notice of appeal, Plaintiff proceeded with this appeal within the appeal
deadline related to his first Motion for Reconsideration.

7
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factual findings that are without evidentiary support.” Fields v. J. Haynes Waters

Builders, Inc., 376 S.C. 545, 555, 658 S.E.2d 80, 85-86 (2008); see also Saro Inv. v.

Ocean Holiday P’ship, supra (holding trial judge abused its discretion and committed

reversible error by not considering Rule 60(b) motion with the view of determining if
plaintiff’s judgment had prospective application).
“The admission or exclusion of evidence is a matter within the sound discretion of

the trial court and absent clear abuse, will not be disturbed on appeal.” Gamble v. Int'l

Paper Realty Corp. of 8.C., 323 S.C. 367, 373, 474 S.E.2d 438, 441 (1996). “...[T]o
warrant reversal based on the admission or exclusion of evidence, the appealing party

must show both the error of the ruling and prejudice.” Fields v. J. Haynes Waters

Builders, Inc., 376 S.C. at 557, 658 S.E.2d at 86 . Prejudice is a reasonable probability

that the fact-finder's determination was influenced by the challenged evidence or the lack

thereof. Id.; see also Hill v. S. Carolina Dep't of Health & Envtl. Control, 389 S.C. 1, 14,

698 S.E.2d 612, 619 (2010).

ARGUMENT

THE TRIAL JUDGE COMMITTED REVERSIBLE ERROR IN
REFUSING TO CONSIDER THE CONFIDENTIAL SETTLEMENT
AGREEMENT EXECUTED BY THE PARTIES WHEN DETERMINING
WHETHER DEFENDANT HAD SATISFIED HIS CONFESSION OF
JUDGMENT ARISING OUT OF THE CONFIDENTIAL SETTLEMENT
AGREEMENT.,
The issues in this matter date back to September 17, 2002 when the parties
participated in a mediation conducted by David W. Harwell as mediator. That day the
parties entered into a “Confidential Settlement Agreement” personally signed by both

parties and their attorneys. (Confidential Settlement Agreement p. 4) (R. p. 53). The
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Confidential Settlement Agreement was not filed with the Court in 2002 (Tr. p. 10:10-
23) (R. p. 27, lines 10-23). On September 26, 2002 Defendant executed a Confession of
Judgment for $350,000 in consideration for Plaintiff’s agreement to release all claims
against him and to dismiss the underlying suit with prejudice. (Confession of J udginent,
4 R. p..11). According to the Confession of Judgment, the indebtedness it secured

“arose pursuant to a confidential Settlement Agreement between Defendant and Plaintiff

déted September 17, 2002...” (Id. at §5) (R. p. 12) (emph'asis added). In addition the
Confession of Judgment stated Plaintiff would not file the confession “until there [was] a

default by Defendant on his payment obligations as set forth in the Confidential -

 Settlement Agreement.” (Id. at ] 9 and 10) (R. p. 12) (emphasis added).

Ten years after the dismissal of the case, Plaintiff on Februé.ry 27,2013 filed the
Confession of Judgment and a Partial Satisfaction of Judgment with the Richland County
Clerk of Court. The Partial Satisfaction stated that Defendant had paid $33 5,000 towards
the balance owed under the Confession of Judgment, leaving an unpaid balance of
$15,000. (Gilreath Aff. §10) (R. p. 58). Following the entry of the Confession of
Judgment, Defendant filed a motion to be relieved from the judgment pursuant to Rule
60(b)(5), SCRCP. (R. p. 15-17).

At the August 26, 2013 hearing before the Lower Court, counsel for Defendant
asked the Court to consider only the terms on the face of the Confession of Judgment
which provides in part that “[t]he Defendant hereby authorizes the entry of an Order and
judgment against Defendant, and in favor of Plaintiff, in the principal amount of

- $350,000, less any payments received by Plaintiff from Defendant through the date of

filing hereof.” (Confession of Judgment, §7) (R. p. 12). Defendant’s counsel asked the
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Lower Court to ignore the terms of the Confidential Settlement Agreement specifically
referenced in the Confession of Judgment. (Tr. pp. 9:13 — 10:3 and 15:7-16) (R. p. 26,
line 13—p. 27, line 3 and p. 32, lines 7-16). |

‘Both parties agreed during the hearing that Defendant had paid sums to Plaintiff
in excess of the $350,000 amount set forth in the Confession of Judgment. (e.g. Tr. pp.
4:13-15 and 21:6-9) (R. p. 21, lines 13-15 and p. 38, liﬁes 6-9). However, Plaintiff’s
counsel pointed out to the Court that Defendant had more than one payment obligation to
Plaintiff undér the Confidential Séttlement Agreément and that not all Defendant’s
payments were towards the obligation secured by the Confession of Judgment. (Tr. pp.
8:6-8 and 21:1-9) (R. p. 25, lines 6-8 and p. 38, linés 1-9). It was therefore necessary to
review the referenced Confidential Settlement Agreement to determine if Defendant had
met his payr;lent obligations secured by the Confession of Judgment.
o In the subject Order, the Lower Court declined to consider the terms oflthe
Confidential Settlement Agreement. (Order p.3:18-19, Oct. 31, 2013) (R: p. 5, lines 18;
19). The Order stated that the 2002 versién of Rule 43(k), SCRCP, pertaining to the
enforceability of settlement agreements, applied to this case and that the 2002 rule
prohibited enforcement of the Confidential Settlement Agreement since the agreement
was ﬁot entered in the court record. (Id. pp. 2-3) (R. pp. 4-5). As a result, the Lower
Court held that the paymeﬁts in excess of $350,000 satisfied the Confession of Judgment
and then granted Defendant’s Motion for Relief from the Confession of Judgment. (R. p.
6).

A. The current version of Rule 43(k) is applied retrospectively, making
the Confidential Settlement Agreement enforceable. ’

Rule 43(k), SCRCP regarding settlement agreements of counsel currently states:

10
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!_..___ ______

No agreement between counsel affecting the proceedings in an action shall
be binding unless reduced to the form of a consent order or written
stipulation signed by counsel and entered in the record, or unless made in
open court and noted upon the record, or reduced to writing and signed by
the parties and their counsel.

Rule 43(k), SCRCP (emphasis added).

The Confidential Settlement Agreement was obviously reduced to writing, was |
signed by the parties and also by their counsel. The Confidential Settlement Agreement
met all three requirements of the current Rule 43(k) underlined above and is thus
enforceable under current Rule 43(k).

The Lower Court however held that Rule 43(k), SCRCP as amended in 2009 and
currently in effect did not apply to the -1%1atter before the Lower Court on August 26,
20i3. The Court applied to this case the 2002 vefsion of Rule 43(k) as interpreted by the

Supreme Court in 2006 .in Buckley v. Shealy, 370 S.C. 317, 322, 635 S.E.2d 76, 78

(2006). As-a result, the Court declined to consider the terms of the Confidential
Settlement Agreement tﬁe parties executed on September 17, 2002. Under our state’s
appellate case' law, the présent version of Rule 43(k) is to be applied to cases currently
pending before the trial court, including this matter. -

As a rule of procedure, the amended Rule 43(k), SCRCP is to be emf;loyed in all
actions pending before the court at the time of amendment and in all actions heard by the

court thereafter. This precise issue was addressed by this Court in Graham v. Dorchester

County School District, 339 S.C. 121, 528 S.E.2d 80 (Ct. App. 2000). The Court upheld
the trial judge’s ruling that an amendment to the Rules of Civil Procedure, such as Rule
40(j) SCRCP at issue in that case, should.be given retroactive application to cases

pending at the time of its enactment.

11
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In explaining that amendments to the Rules of Civil Procedure apply
retroactively, this Court stated:

In cases dealing with statutory law changes, courts have discussed
the general rules of prospective and retroactive application. By analogy,
those same principles can be applied to determine whether an amended
procedural rule should have prospective or retroactive effect...

Our Supreme Court has held that statutes are presumed to be -

entitled to prospective construction unless there is an express provision or
a clear legislative intent to the contrary. Hercules Inc. v. South Carolina
Tax Comm'n, 274 S.C. 137, 262 S.E.2d 45 (1980) (holding a statute which
has the effect of tolling a statute of limitations affects the remedy and not
the right and is therefore subject to retroactive application). A principal
exception is remedial or procedural statutes are generally held to operate
retrospectively. Jd.; see Jenkins v. Meares, 302 S.C. 142, 146, 394 S.E.2d
317, 319 (1990) (“Our decisions recognize a presumption that statutory
enactments are to be given prospective rather than retroactive effect. An
exception to this presumption arises when the enactment is remedial or
procedural in nature, such as a statute of limitations.”).

The South Carolina Rules of Civil Procedure provide that the rules,
which initially took effect on July 1, 1985, would “govemn all proceedings
in civil actions brought after they take effect.” Rule 86(a), SCRCP.
Moreover, the rules also govern “all further proceedings in actions then
pending” unless to do so “would not be feasible or would work injustice.”
Id.; see McGann v. Mungo, 287 S.C. 561, 340 S.E.2d 154 (Ct. App.1986)
(holding the new rules of civil procedure apply to all further proceedings

. in pending actions); James F. Flanagan, South Carolina Civil Procedure
583 (2d ed. 1996) (“Rule 86(a) made these rules applicable to cases then
pending at the time of [sic] rules were adopted. A similar result follows
when new civil rules are promulgated.”).

Graham v. Dorchester Cnty. Sch. Dist., 339 S.C. 121, 124, 528 S.E.2d 80, 81-82 (Ct.

App. 2000)* (emphasis added).
Therefore under Graham, Rule 43(k) is to be applied retroactively to all cases

pending before the court “unless to do so ‘would not be feasible or would work

? See also Green v. Lewis Truck Lines, Inc., 314 S.C. 303, 443 S.E.2d 906 (1994)
(holding that the same rules of construction used in interpreting statutes apply in
interpreting the South Carolina Rules of Civil Procedure).
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injustice.”” Id. Defendant can make no plausible argument that retroactive application of
the 2009 amendment of Rule 43(k) is not feasible or would work an injustice.

When this case was mediated and settled in September 2002, Rule 43(k) at that
time was interpreted and appiied by the Supreme Court under its ruling in Ashfort Corp.

v. Palmetto Constr. Group, Inc., 318 S.C. 492, 458 S.E.2d 533 (1995). In Ashfort, the

Supreme Court allowed two exceptions to the requirement that agreements between
counse] must be entered on the record to be binding. The court stated that “[t[he rule doés
not apply where the agreement is admitted or has been carried into effect.” Id. at 493-94,
458 S.E.2d at 534 n.1. Therefore in 2002, settlement agreements that (1) had been’
admitted by the parties,l-or (2) carried into effect did not have to be entered on the record
to be enforceable by the court. |

In this case, the Confidential Settlement Agreement has been admit_ted byv the
parties since both partieé personally signed the agreement along with theif counsel. In
additibn, the case was dismissed with prejudice,_ and Defendant admittedly made.over
$350,000 in payments since then. So the Confidential Settlement Agreement had been
carried into effect. Thus under the Ashfort application of Rule 43(k) in effect in 2002, the
Confidential Settlement Agreement did not have to be entered on the record and was
enforceable without court review when the parties signed their mediated Confidential

Settlement Agreement on September 17, 2002.

It was not until 2006 in Farnsworth v. Davis Heating & Air Conditioning, Inc.
that the Supreme Court declined to continue following the two exceptions it previously

enunciated in footnote 1 in Ashfort. See Farnsworth v. Davis Heating & Air

Conditioning, Inc., 367 S.C. 623, 627 S.E.2d 724 (2006). With the Farnsworth and
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Buckley rulings in 2006, the Supreme Court began requiring “admitted” settlement
agreeinents to be placed before the trial court.

Since the current version of Rule 43(k) follows the same requirements in force in
2002 when the parties executed the Confidential Settlement Agreement, it would work no
hardship on Defendant to apply the present version of Rule 43(k). Defendant should have
expected the lawful agreement to be enforceable in 2002 and should expect the same now
as well. With no resulting injustice, the current version of Rule 43(k) governs this matter,
making the Confidential Settlement Agreement binding on-the parties.

B. Exceptions to the parol evidence rule allow admission of the
Confidential Settlement Agreement for Court consideration.

The parol evidence rule bars admission of extrinsic evidence if the writing on its

face appears to express the whole agreement. Blackwell v. Faucett, 117 S.C. 60, 108

S.E.2d 295 (1921). Conversely, when a document on its face does not appear to express

the whole agreement, the parol evidence rule is not applicable. See Lingefelt v. Forest

Hills Homes, Inc., 305 S.C. 197, 200-01, 406 S.E.2d 394, 396 (Ct. App. 1991) (allowing

admission of parol agreement that was not intended to be replaced by and merged into
litigated agreement). As explained below, Defendant’s unilaterally signed Confession of
Judgment was not intended to be the complete agreement of the parties, making the

Confidentiality Settlement Agreement admissible.

14
0139




1. A confession of judgment is not an integrated agreement
barring parol evidence but is a starting pomt for the
investigation of outside evidence.

The Confession of Judgment signed by Defendant is a unilateral statement signed
by him alone. Plaintiff is not a signatory to the document. The only document Plaintiff
~ signed is the Confidential Settlement Agreement.

The parol evidence rule is one of substantive contract law, not a rule of evidence.

Gilliland v. Elmwood Prop., 301 S.E. 295, 302, 391 S.E. 2d 577, 581 (1990). Since the

parties’ agreement is embodied in the Confidential Settlement Agreement, the parol
evidence rule has no application to the unilateral Confession of Judgment. In fact, the
Confession of Judgment is a document whose very purpose is to guide the readef to
extrinsic eviden;:e about the terms of the subject debt or obligations.

South Carolina Code §15-35-360 provides that a Confession of Judgment “must
state concisely the facts out of which it arose . . .” S.C. Code Ann. §15-35-
360(2)(emphasis added). The South Carolina Supreme Court has stated that “all the

statute required was a concise, not a particular or detailed statement of the facts out of

which the indebtedness arose.” Weinges v. Cash, 15 S.C. 44 (1881) (emphasis in

original). Since the confession of judgment statute required that the statement be a
concise statement of facts,‘the legislature did not intend the confession of judgment to be
an all-encompassing, integrated, document. To that same point, the Supreme Court stated
“what | thmk the statute intended [a creditor] should have is sufficient of the facts to
enable him to inquire into the transaction and to form his opinion of the honesty of the

judgment from the facts he shall ascertain.” Id. (emphasis in original).

15
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The Supreme Court further explained that th_e concisely stated facts in a
confession of judgment are not meant to be the only facts a third party reading the
confession of judgment can accept about the debtor’s debt. It is the obligation of the
third party reading the confession of judgment to further investigate the circumstances
behind the debt. The Supreme Court expounded on that point by stating:

A creditor who was disposed to question this [confession of] judgment
would not, of course, accept the debtor’s statement as correct even if it had
been full to the minutest detail. All he would want to know would be what
was claimed to be the origin and consideration of the debt, and he would
inquire for himself into the details.

Weinges v. Cash, 15 S.C. at 65-66.

The Supreme Court also explained that a third party reading the confeséion of
judgment would use the concisely stated facts out of which the judgment arose to
investigate extrinsic evidence to determine how much ought to be due. LcL at 66.A
Thereon, the Supreme Court pronounced:

... With these facts furnished to him by the statement, the creditor would
have it in his power, by his own investigations, to ascertain how much
ought to be due, and it is not to be expected that his action in the premises
would be influenced by any details that might be contained in the
statement, but by the result of his own investigations, which the facts there
stated enabled him to institute...

1d. (emphasis added).

As the Court later stated in the 6pinion, the confession of judgment is designed to
provide the origin and consideration of the débt in order thaﬁ a third party would then
have “such starting point [to] . . . proceed with his own investigations. . .” Id. The
purpose of the Confession of Judgment is to direct this Court to extrinsic evidence —in

this case to the Confidential Settlement Agreement — to ascertain the amounts due.
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2. Collateral agreement exception allows introduction of the
Confidential Settlement Agreement as the parties’ larger
master agreement. - :

Closély related to the independent agreement exception to the parol evidence rule
is the collateral agreement exception where the litigated agreement (i.e., the Confession
of Judgment) is a part of a larger agreement (e. g., the Confidential Settlement
Agreement). As stated by the South Carolina Supreme Court:

While it is a general rule that a contract in writing, complete in all its

terms, draws into it all parol contracts preceding it, yet . . . if itis only a

part of a general whole, it is perfectly competent to supply all those

missing qualities by testimony giving all the precedent agreements of the
parties. '

City of Greenville V Washington American League Baseball Club, 205 S.C. 495, 32

S.E.2d 777, 782 (1945) (holding oral agreement to provide facilities and lighting for
baseball team was the larger agreement out of which real estate lease grew and therefore

was admissible parol evidence); see also Parr v. Parr, 268 S.C. 58, 64, 231 S.E.2d 695,

697 (1977) (holding where deed referenced another agreement on “other valuable
consideration”, extrinsic evidence was admissible to explain the other agreement
referenced in the deed).

This Court has explained how the law in this state construes multiple instruments
known to all parties and executed to accomplish an agreed purpose, stating:

In South Carolina, two contracts executed at different times relating to the

same subject matter, entered into by the same parties, are to be construed

as one contract and considered as a whole...[W]here one of the contracts

explains, amplifies, or limits the other, those provisions will be given

effect between the parties so that the whole agreement, as actually

contracted by the parties, may be effectuated...One contract draws
contractual sustenance from the other.

Ellie, Inc. v. Miccichi, 358 S.C. 78, 93, 594 S.E.2d 485, 492-93 (Ct. App. 2004).
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The presence of collateral agreements drawing contractual sustenance from each
other is precisely the situation existing in this case. The Confession of Judgment in three

places references the Confidential Settlement Agréement. It declares that the

 indebtedness pertaining to the Confession of Judgment “arose pursuant to a confidential

Settlement Agreement between Defendant and Plainti_ff . The Confession of Judgment
explicitly provides that it is part of an overall larger agreement entered-into by the parties.
In the words of the Parr court, the Confidential Settlement Agreement is explanatory of
what the parties’ overall agreement was. The Confidential Settlement Agreement is
therefore admissible to explain the parties’ larger agreement which contains the
Confession of Judgment as one of its parts.

3. Inducement exception permits use of Confidential Settlement
Agreement. :

“Parol evidence is admissible to show an outside agreement that was an
inducement to the execution of the document at issue. In other words, the Confidential
Settlement Agreement is admissible since it was the agreement that induced Defendant to

sign the Confession of Judgment. See Knighton v. Des Portes Mercantile Co., 119 S.C.

340, 112 S'E: 343 (1922) (holding that existence of extrinsic agreement between parties,
under which one party signed promissory note, may a;ways be shown when enforcement
of the obligation is attempted since promissory note would never have been signed
without the extrinsic contemporaneous parol agreement).

The South Carolina Supreme Court described the inducement exception as
follows: ’ '

Further, it is proper to admit testimony in proof of a
contemporaneous or independent agreement on the same subject
matter, the meaning of which is not at variance with the principle
agreement. Especially is this true when the purpose of such
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contemporaneous or independent agreement was to induce the
execution of and entering into the principle agreement.

Gantt v. Van der Hoek, 251 S.C. 307, 317-18, 162 S.E.2d 267, 272 (1968).

The inducement principle stated in Gantt is exactly the circumstance we have in

‘this case. The Confession of Judgment states:

Defendant executed this Confession of Judgment in consideration of the
Plaintiff’s agreement to release all claims against him and to dismiss with
prejudice that certain lawsuit captioned Edwin M. Smith, Jr. v. David A.
Fedor, docket number 2001-CP-40-4.

Confession of Judgment, 1]'4 R.p. 11).
Defendant then states in the next paragraph:

The indebtedness owed by Defendant to Plaintiff arose pursuant to a
Confidential Settlement Agreement between Defendant and Plaintiff dated
September 7, 2002 in which the lawsuit referenced above was settled.

(Confession of Judgment, § 5) (R. p. 12)..

Clearly, the release Defendant received from Plaintiff and the dismissal of the
lawsuit he obtained from Plaintiff, as éart of the Confidential Settlement Agreement,
induced Defendant to execute the Cdnfession of Judgment. As the very inducement for
executing the Confession of Judgment, the Confidential Settlement Agreement, as
specifically referenced in the Confession of Judgment, is admissible to explain the

agreement surrounding the Confession of Judgment. Cf. Ray v. S.C.Nat’l Bank, 281 S.C.

170, 173, 314 S.E.2d 359, 360 (Ct. App. 1984) (barring evidence of alleged oral

agreement of a condition precedent not expressed in the unconditional promissory note).
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4. Parol evidence is admissible to explain amblgumes in the
Confession of Judgment

The Coutt poted in its order that both partieg agreed during the hearing that
Defendant had paid an amount in excess of the $350,000.00 set forth in the Confession of
Judgment. (Order at p. 2, October 31, 2013) (R. p. 4, lines 13-14). This begs the obvious
question — why did Defendant pay more than $350,000.00 if he were not obligated to do
so? Defendant has rdade no claim inthese proceedings for a-refund of the excess, nor has

he made a refund claim in any other forum or manner. It is quite apparent there are more

- terms to the parties’ agreement than those contained in the Confession of Judgment. The

Confidential Settlement Agreement pursuant to which Defendatnt was making' his
payments required him to pay additionél sums to Plaintiff over and above the -
$350,000.00 secured by the Confession of Jddgment. Only a review of the Confidential
Settlement Agreement can explain this discrepancy between the amounts paid and the
debt secured by the Confession of Judgment. .

The amblguous nature of the Confession of Judgment is demonstrated by the

~ struggles the Lower Court encountered trying to understand the parties’ agreement solely

from the Confession of J udgment. At oral argument the trial judge voiced her dilemma -~

. stating:

Well, I'm not concerned about the merits. I’m trying to figure out what the
agreement was.

Tr. p. 10:4-6 (R. p. 27; lines 4-6).
The Lower Court again showed its inability to comprehend the terms of the
parties’ settlement from reviewing only the Confession of J udgtnent, stating:

All right. Let me ask you this, because this happens sometimes...There is
a settlement and then there is — I’m trying to figure out, how did we get to
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fhé confession being filed in the earlier part of this year? I mean,

apparently something — of February 2013...The problem I have is, I don’t

know if there was some other discussion, but there is a confession that is

signed, and it says $350,000 about 10 years later — 10, 11 years later.

Tr. pp. 16:22 — 17:10 (R. p. 33, line 22—p. 34, line 10).

When the Lower Court applied the terms of the Confession of Judgment, which
stated an indebtedness of $350,000 as of September 26, 2002, with the actual payments
of $385,000 combined with the filing of the Confession of Judgment eleven years after its
execution, Defendant’s payment obligation became arnbiguousv. An uncertainty about the
amount of Defendant’s indebtedness owed to Plaintiff — the subject of the Confession of
Judgment — arose when the words of the Confession of Judgment were applied to

Defendant’s actual payments on the indebtedness. In other words, the Lower Court faced

a latent ambiguity when interpreting the' Confession of Judgment. See Beaufort Cnty.

Sch. Dist. v. United Nat. Ins. Co., 392 S.C. 506, 526, 709 S.E.2d 85, 95 (Ct. App.
2011)(stating “[a] latent ambigﬁity exists when there is no defect arising on the face of
the instrument, but arising when attempting to apply the words of the instrument to the
object or é:lbj ect described).

When confronted with a latent ambiguity in a contract, this Court has held that.
© parol testimony may be received in construing the instrument cbntaining the latent

ambiguity. Id. This Court has further held that this principle appliés to documents

executed by only one party. See Bob Jones Univ. v. Strandell, 344 S.C. 224, 231, 543

S.E.2d 251, 254 (Ct. App. 2001) (allowing admission of extrinsic evidence to clarify
latent ambiguity in a will). Not only does this Court allow the admission of extrinsic
evidence to clear up a latent ambiguity, “a court may admit extrinsic evidence to

determine whether a latent ambiguity exists.” Id.
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In this case the Confidential Settlement Agreement would clarify the ambiguities’
arising from the Confession of J udgm_ent when applied to the debt payments made by
Defendant. Paragraph 1 of the Confidential Settlement Agreement provides that the total
settlement amount owed by Defendant is $400,000, which explains why Defendant paid
more than $350,000 to Plaintiff.- Paragraph 1.a speciﬁes that Defendant was obligated to
make an initial payment of $50,000 towards the $400,000 debt. Paragraph 1.b speciﬁes
that Defendant then owed a balance of $350,000 which was to be paid in annual |
installments of at least $35,000 starting in September of the following year, 2003.
Paragraph 3 then provided that Defendant would sign a Confession of Judgment for the
remaining $350,000 balance (after payment of the initial $50,000) which would be held
over course of the installment payments until there was a default. With installment
payments of $35 000 per year, the payments would last 10 years or until September 2012.
The spemﬁed payment schedule of 10 years combined with the requirement that the
Confession of Judgment not be recorded until a default in payments occurs explains why
the Confession of Judgment was filed 10 years and 5 months after its execution.

. The latent ambiguity contained in the Confession of Judgment is exemplified by
the statements of Defendant’s counsel at oral arguments before the Lower Court. He
stated:

The Defendant acknowledges that he has paid — and it is undisputed --

$385,000.

Now, it is anybody’s guess as to why he overpaid whatever. But the

confession is for $350,000. And there is no need to go beyond the comers .

of this instrument. It speaks for itself. And it says $350.

Tr. pp. 17:24 — 18:5 (R p. 34, line 24—p. 35, line 5).

Defendant’s payment of $385,000 is confusing when viewed only in the light of
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the Confession of Judgment with its $350,000 stated indebtedness. In actuality, though,
it is not anybody’s gﬁess why Defendant paid $385,000 when the Confession of
Judgment is examined along with the Confidential Settlement Agreément. The
Cénﬁdential Settlement Agreement makes it clear there were two payment obligations
Defendant owed to Plaintiff - one being the initial $50,000 payment and the other being
the remaining $350,000 balance to be paid in annual installments starting in 2003. The
collection of the Confession of Judgment is a classic example of a latent ambiguity that is
precisely explaiﬁed by the terms of the Confidential Settlement Agreement.

The latent ambiguities with which the Lower Court struggled at oral argument are

‘easily cleared upAby a review of the Confidential Settlement Agreement -- the very
document the Confession of Judgment stated it was founded on.

C. Amount stated in the Confession of Judgment is logically consistent

with the debt Defendant owed Plaintiff under the Confidential
Settlement Agreement.

Defendant’s counsel at oral argument argued that if the total debt to be paid was
$400,000, Plaintiff’s attorney who drafted the Confession of Judgment “should have put
$400[,000] in the confession”. (Tr. p. 14:18-25) (R. p. 31, line 18-25). Since ‘$350,000
was stated in the Confession of Judgment, Defendént claims that a total of only $350,000
must be owed. . |

But.putting $400,000 in the Confession of Judgment would be illogical. When
Defendant made the initial payment of $50,000 towards the $400,000 total debt, only
$350,000 was then due. Why would any debtor sign a confession of ju.dgment for
$400,000 when all he owed at the time of signing the confession was $350,000? A

confession of judgment represents money due or to become due, not amounts that have
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II.

already been paid and are no longer owed. See S.C. Code Ann. §15-35-360(2)
(confession of judgment “... must show that the sum confessed therefor is justly due or to
become due”).

Most importantly, the Confidential Settlement Agreement stated in paragraph 3

that the amount of the Confession of Judgment “shall be net of all payments made to

date.” (Confidential Settlement Agreement p. 3) (R. p. 52). Since the initial $50,000
payment had already been made as of the date of the Confession of Judgment, the parties’
Confidential Settlement Agreement called for the Confession of Judgment to state the net
balance then due of $350,000.

- THE TRIAL COURT SHOULD HAVE CONSIDERED THE MERITS OF

PLAINTIFF’'S MOTION FOR RECONSIDERATION WHICH WAS

‘TIMELY MAILED TO THE CLERK OF COURT AND TO

DEFENDANT’S COUNSEL.

Defendant in his motion for relief under Rule 60(b), SCRCP, did not raise the
1ssue of whether the Lower Court had authority under Rule 43(k), SCRCP, to enforce the
Confidential Settlement Agreement, nor did he raise it at oral argument before the court.
The issue argued at the hearing and addressed in Plaintiff’s post-hearing brief submitted
prior to the Order centered on the admissibility of the Confidential Settlement Agreement
under the parol evidence rule. (see e.g., Tr. pp. 14:13-17 and 18:1-5) (R. p. 31, lines 13-
17 and p. 35, lines 1-5). Neither the trial judge nor any of the parties mentioned Rule
43(k) at oral argument. The first time the subject of Rule 43(k) was broached in this case
was in the Lower Court Order of October 31, 2013. Because the new issue of Rule 43(k)
first appeared in the Lower Court’s Order of October 31, 2013, Plaintiff timely filed a
motion for reconsidefation of the Order granting Defendant’s Motion for Relief. The
Motion for Reconsideration asked the Lower Court to alter its ruling on the basis that the
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proper application of Rule 43(k) allowed the court té review and enforce the parties’
Confidential Settlement Agreement. The arguments on Rule 43(k) submitted to the
Lower Court in Plaintiff’s Motion for Reconsideration are the same arguments presented
in this appeal.

Plaiﬁtift’s Motion for Reconsideration was served on Defendant’s ‘counsel and
simultaneously mailed to the Richland County Clerk of Court for the Court of Common
Pleas on November 8, 2013, less than ten days éfter the date of the Order. Plaintiff’s trial
counsel, however, did not send an additional copy of the Motion for Reconsideration to
the trial judge’s chambers until June 4, 2014.

The Lower Court then ruled on Plaintiff’s Motion for Reconsideraﬁoh by a Form
4 order dated July 22,2014 which stated:

Motion for Reconsideration has been denied because the Court did not
receive a copy of the motion within ten days of the motion being filed.

' Order, Tuly 22, 3014 (R. . 8).

The Motion for Reconsideration was timely filed with the Clerk of Court and
served on Defendant’s counsel. i’laintiff acknowledges that a copy of the filed Motion
- for Reconsideration was inadvertently not delivered to the presiding judge within ten
days of filing. See Rule 59(g), SCRCP (“A party filing a written motion under this rule
shall provide a copy of the motion to the judge within ten (10) days after the filing of the
‘motion.”); see also Rule 52(d), SCRCP (same). The failure to provide a copy to the
presiding judge was an ovgrsight not intended to prejudice any party. Defendant’s
qounsel was mailed a copy of the motioh é.t the same time it was mailed to the Clerk of

Court. He was therefore on notice of the issues raised in the Motion for Reconsideration.
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* Plaintiff submits the Lower Court erred in failing to consider the ‘merits of his Motion for
Reconsideration.

"‘The ten day requirement of Rule [59] is... a rule of limitation, not a rule of
jurisdiction ... [and] does not affect the jurisdiction of the court.” In re Beard, 359 S.C.

351, 358, 597 S.E.2d 835, 838 (Ct. App. 2004) (quoting Standard Fed. Sav. & Loan Ass'n

v. Mungo, 306 S.C. 22,26 n. 1,410 S.E.2d 18, 20 n. 1 (Ct. App.1991). Rules 52(d) and
59(g) are thus more in the nature of rules designed for the trial court’s administrative
convenience and are not meant to be inflexible rules of jurisdiction. “The notes to Rule
59, SCRCP, indicate that subsection (g) was added to help insure the judge is promptly

notified that the motion has been filed.” Gallagher v. Evert, 353 S.C. 59, 63, 577 S.E.2d

217,219.(Ct. App. 2002)(holding that failure to transmit a copy of the motion to the
circuit court does not affect the tolling provision of Rule 203(b)(1), SCACR); cf. Fed. R.
Civ. P. 52 and 59 (no requirement for attofney service of motion on presiding judge); cf.
also Rule 59(g), A.R.Civ.P. (“Presentation of any post-trial motion to a judge i; not
required in order to perfect its making” under Alabama version of.Rule 59).

The South Carolina Supreme Court has held that our c;)urts should not apply an
overly technical reading of the rules regarding motions for reconsideration whgre the

motion does not prejudice either party and the court is able to deal fairly with the matter

raised in the motion. See Camp v. Camp, 386 S.C. 571, 689 S.E.2d 634 (2010)(holding
that the appellate court sﬁould review a motion for reconsideration not meeting the
particularity requirement of Rule 7(b)(1), SCRCP, where the trial court was able to both
comprehend the motion and deal with it fairly). Given the lack of prejudice on

Defendant, Plaintiff posits that the Lower Court erred in failing to consider his Motion




for Reconsideration on its merits. Regardless of whether Plaintiff’s Motion for
Reconsiderationhwas improperly denied on procedural grounds of Rule 59(g), this appeal
was timely undertaken within thirty days of the Lower Court’s ruling on the Motion for
Reconsideration. See Coon v. Coon, 356 S.C. 342, 346, 588 S.E.2d 624, 626 (Ct. App.
2003) (holding appellant was not required to file notice of appeal until after trial court .
issued its ordgr denying appellant’s motion to reconsider for failure to comply with Rule

59(g)); see also Jones v. State, 382 S.C. 589, 677 S.E.2d 20 (2009) (reversing judgment

of trial court where trial court denied appellant’s motion for reconsideration for failure o
comply with service requirement of Rule 59(g)).

L THE CONFIDENTIAL SETTLEMENT AGREEMENT IS SUFFICIENTLY
CLEAR, EXPLICIT AND UNAMBIGUOUS SUCH THAT THIS COURT
SHOULD REMAND THIS CASE TO THE TRIAL COURT WITH
INSTRUCTIONS TO DENY DEFENDANT’S RULE 60(B) MOTION.

The appellate courts of this State have long held that “[o]ne of the cardinal rules

of contract interpretation is to ascertain and give effect to the intention of the parties.

S.C. Dep’t of Transp. v. M & T Enters. of Mt. Pleasant, LLC, 379 S.C. 645, 655, 667
S.E.2d 7, 12 (Ct. App. 2008). This Court has further explained:

The construction of a clear and unambiguous contract presents a
question of law for the court...

% Kk ok ,

It is also a question of law whether the language of a contract is
ambiguous... Where an agreement is clear and capable of legal
construction, the court's only function is to interpret its lawful meaning
and the intention of the parties as found within the agreement and give
effect to it... A court must enforce an unambiguous contract according to
its terms regardless of its wisdom or folly, apparent unreasonableness, or

~ the parties' failure to guard their rights carefully.

Id., 667 S.E.2d at 13.
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“If a contract’s language is clear and capable of legal construction, this Court’s
function is to interpret its lawful meaning and the intent of the parties as found in the

agreement.” Windsor Green Owners Ass’n, Inc. Allied Signal, Inc., 362 S.C. 12, 17, 605 -

S.E.2d 750, 752 (Ct. App. 2004).

In this case, the Confidential Settlement Agreement dated September 17, 2002 is
clear and unambiguous. Defendant agreed to pay Plaintiff $400,000 to settle and disrpiss
the lawsuit between the parties. (“Defendant agrees to pay Plaintiff the total sum of
$400,000 in complete settlement of all claims...”). The $400,000 sum was broken into
two parts — a $50,000 initial payment to be delivered “within three (3) days of the date of
this agreement” and “the balance of $350,000 to be paid in-annual installments of
$35,000” beginning in 2003. “As security Defendant agrees to-give to Plaintiff a
Confession of Judgment for $350,000...not to be recorded unless the Defendant defaults
on any payments.” |

The Confidential Settlement Agreement plainly provides for anAindebtedness :
owed by Defendant to Plaintiff of $400,000. It is uncontroverted that Defendant paid
Plaintiff oﬁly $3 85,000.. Thusv.De‘f'éndant continues to owe Plaintiff $15,000.

The Confidential Settlement Agreement is a clear and unambiguous contract
between the two parties, negotiated with both parties having the benefit of counsel. This
Court’s function therefore is to enforce the Confidential Settlement Agreement according
to its terms.

CONCLUSION
The Confession of Judgmellﬁ was explicitly founded on the parties’ Confidential

Settlement Agreement of September 17, 2002. That agreement was enforceable by the
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Lower Court under Rule 43(k), SCRCP as existed on the dates of the Confidential
Settlement Agreement and Confession of Judgment and on the date of Lower Court’s
hearing on August 26, 2013. In addition, the Confidential Settlement Agreement was a
colléteral agreement with the Confession of Judgment, thus requiring the Confession of
Judgment to be interpreted in conjunction with the Confidential Settlement Agreement.
Further, the Confession of Judgrhent was not an integrated agreement bérring extrinsic
evidenc;, but was an instrument containing latent ambiguities only understood in the
light bf the Confidential Settlement Agreement. The Confession of Judgment, when
interpreted in conjunction with the Confidential Settlemént Agreement, is clear and
unambiguous. This Court should reverse the Lower Court’s grant of Defendant’s Motion
for Relief from the Confession of Jucigment and enforce the Confession of Judgment filed
for the remaining $15,000 owed by Defendant to Plaintiff.
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STATEMENT OF ISSUES ON APPEAL

Pursuanf to Rule 208(b)(2) of the South Carolina Appellate Court Rules;
respondent prevides this alternative statement of the issues on appeal:
1. Does the “two issue rule” ~require affirmance of the lower court’s order?
2. Are the arguments and authorities cited in support of appelle.nt’s first and third
issues and arguments, presented for the first time in the motion for reconsideration or on
appeal, preserved for appellate review?
3. Should this court consider factual recitals not shpported by evidenAce and
documents not properly admitted into evidence?
4, Did the lewer court approp'riately grant the motion for relief from the confession
of judgment, where the undisputed evidence established that respondent had paid to
appellant a sum in excess of the amount confessed?
5. Did the lower court appropriately decline to consider a purported “Confidential
Settlement Agreement”?
6. Did the lower court appropriately deny appe]lanf’s motion for reconsideration,
both procedurally and substantively, but if the court erred, was appell'aﬁt prejudiced
thereby?

7. Is the relief requested in appellant’s third issue and argument inappropriate?

STATEMENT OF THE CASE
Appellant, Edwvin M. Smith, jr., brought this action against respondent, David
Fedor, in 2001 in the Richland County Court o_f Cemmpn Pleas. Respondent executed a
confession of judgment, in the amount of $350,000, less any payments received by

appellant from respondent through the date of filing of the confession of judgment. R.
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pp: 11-12. The actioﬁ was dismissed with prejudice by order of dismissal dated October
29, 2002, filed November 4, 2002. R. p. 10. |

On February 27, 2013, appellant filed the confession of judgment in the Richland
County Clerk’s Office, together with a document titled “Partial Satisfaction of Judgment”
whibh asserted that respondent had paid $335,000 toward the confession of judgment,
leaving an unpaid Ba]ance of $15,000. R. pp. 13-14. As of that date, however, it is
undisputed that respondent had in fact paid to appellant $385,000, a sum in excess of the
confessed amount of $350,000. R. pp. 4, 25, 38, 62.

On April 23, 2013, respondent filed a motion. pursuant to Rule 60(b)(5) of the
South Carolina Rules of Civil Procedure, seeking relief from the confession of judgment,
on the grounds that the j'udgment had been satisfied. R. pp. 15-17. Appellan.t opposed
this motion. App. to R. p. 2.

A hearing was held August 26, 2013, before Judge DeAndrea Gist Benjamin. At
.tl‘le hearing, respondent submitted an affidavit which recited he had paid appellant the
sum of $385,000. R. pp. 37, 62. Respondent’s affidavit was received witho;t objection.
R. pp. 37-38, 62-64. Indeed, counsel for appellant repeatedly conceded that rgspondent
had paid appell.ant $385,000. R. bp. 25, 38. No other evidence was presented by either
party. l

Throughout appellant’s principal brief (in an “Introduction,” in the Statement of
the Case,.and in Argument), appellant makes assertions abOut facts not in evidence that
this Court should disregard. These assertions pertain fo a purpbrted “Conﬂden-t.ial
Settlement Agreement.” The purported agreement is a handwritten document that was

not admitted into evidence and was not considered by the lower court. Indeed,
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respondent objected fo the court’s consideration of this document on multiple grounds:
(1) it'was not in the record, (2) it was full of scratch-overs and strike-through.s, and (3) it
was not clear on its face. R. ‘p. 26, lines 20-24; p. 27, lines 1'9-21; p. 32, lines 13-17; p.
35, lines 8-10. Respondent further objected and disputed opposing counsel’s assertions
as to the origin of the document. R. p. 33, lines 11-13; p. 35, lines 10-13.

No witness testified conéerning the purported confidential settlement agreément.
It was not authenticated and was not admitted into evidence. The factual recitals
concerning this document throughout appellant’s brief are not supported by any evidence,
and those statements should be disregarded in their entirety.”

'It‘appears that an affidavit of attorney James Gilreath' was submitted by appellant
prior to the hearing. See R. p. 26, lines 8-11; p. 27, line 24 — p 28, line 4. However, the
Gilreath affidavit was not offered or' admitted into evidence, and it is not in the case file
1naintéined by the office of fhe Richland County Clerk of Court or in the possession of
the lower court’s eviden‘ce'c_ustodian. R. p. 64 (Receipt for Exhibits of Richland County
Clerk of Court in case no. 01-CP-40-4203, dated August 26, 2013). Had the Gilreath
affidavit been offered into evidence, respondent’s former céunsel would have made the
same objections as those he asserted with respect to matters stated by opposing counsel
during the hearing: (1) an objection to representations about and consideration 'of the
purported confidential settlement agreement, (2) an objection to and dispute as to who
prepared the purported agreement, (3) an objection to comments about and consideration

of negotiations that may have occurred between the parties, and (4) an objection to

' Although attorney Gilreath was not listed as counsel of record for appellant in the
proceedings with respect to the Rule 60(b)(5) motion in the court below he is now acting
as counsel for appellant in this appeal
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hearsay. R. p. 26,,1ines 4-6, 20-24; p. 27, lines 19-21; p. 32, lines 13-17; p. 35, lines 8-

13. Because the affidavit was not offered as an exhibit, these and any other objections
were not made. The Gilreath affidavit is not in evidence, and it should not be considered
by this Court.

In addition to designating for inclusion in the record on appeal the purported

- confidential settlement agreement and the Gilreath affidavit, appellant designated for

inclusion in the record. on appeal two other documents that are not in the court file:
Plaintiff’s “Membraﬁdum in Opposition to Defendant’s Motion to Vacate Judgment” and
Plaintiff’s “Memorandum in Support of Entering Settlement Agreemeni into Evidence.”
Respondent has designated a document entitled .“Defendant/Movant Memorandum,”
which was submitted by respondent’é former counsel to Judge Benjemin by letter dated
September 23, 2013. ,R. pp. 65-67. .This document is also not in the court ﬁje.z

On October 30, 2013, Judge Benjamin signed an order granting respondent’s

- motion to be relieved from the confession of judgment. R. pp. 3-6. The court declined to

consider the purported conﬁdential settlement agreement. R. pp. 4-5. The court further
held that the confessiqn of judgment, “in the principal amount of $350,000.00, less any
payments received by [éppellant] from [respondent] through the date of filing hereof,”

had been satisfied by respondent’s payment to appellant of more than $350,000. R. p. 6

\

* Upon reviewing the court file and not finding the documents referenced. above, supra
pp. 3-4, respondent’s appellate counsel sought the assistance of the staff of the Richland

- County Clerk of Court in locating these documents elsewhere in the clerk’s office, in the -

evidence room, or in the judge’s chambers. An employee of the Clerk of Court attempted
to locate the documents that are not contained in the court file and informed counsel that
the documents could not be located in the clerk’s office and are not in the possession of
the evidence custodian or Judge Benjamin and her staff.
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(emphasis in court’s order). Finding thaﬁ the j.udgment was satisfied, the court held
respondent was entitled to be relieved from the confession of judgment. /d

Appellant ﬁled a motion for reconsideration of the court’s; order. R. pp. 75-87.
None of tl{e arguments and noné of the authoritiqs cited in that motion had previously
been argued in the lower court — they were not cited or argued in either of the earlier
memoranda and they were not cited or argued at the hearing held August 26, 2013. On
July 22, 2014, Judge Benjafnin signed a Form 4 order denying the motion for
reconsideration because the court did ﬁot receive a copy of the motion within ten days of
the motion being filed. R. p. 8. Thereafter, appellant filed a second motion fc;r
reconsideration, arguing. the original motion was timely served and filed; resubmitted the
original motion for reconsideration; and asked the court to rule on the merits of .the
original motion. R. pp. 91-95. Appellant filed this apbeal before the court ruled on the
s;cond and resubmitted motion. By Form 4 order dated September 5, 2014, the court

again denied appellant’s motion for reconsideration. R. p. 9.

STANDARD dF REVIEW

Appeliant c‘orrectly recites the appropriate standard — abuse of discretion — for
appellate review of Judge Benjamin’s order granting relief from the confession of
judgment. See Final Brief of Appéllant, pp. 7-8. Howe":ver, appellant fails to mention
other considerations that are relevant to appellate review of the lower court’s order..-

On appeai, the appellant has the burden of convincing the reviewing court that the
lower court was in error. Conran v. Joe Jenkins Realty, Inc., 263 S.C. 332, 334, 210
S.E.2d 309, 310 (1974); South Carolina Dep’t of Soc. Servs. v. Williams, 412 S.C..458,

468, 772 S.E2d 279, 284 (Ct. App. 2015). The lower court’s order comes to the
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appellate court with a prcsumption of correctness, and the appellént bears the burden of
denlopstraiing reversible error.  See Weaver v. Recreation Dist., 328 S.C. 83, 88, 492"
S.E.2d 79, 82 (1997); McCall v. IKON, 380 S.C. 649, 659- 60 670 S.E.2d 695 701 (Ct.
App. 2008); Dicks & Gillam, Inc. v. Cleland, 295 S.C. 124, 367 S.E.2d 430 (Ct. App.
1988). To do so, the appellant must place in the record sufficient testimony to serve as
the foundation for his argumept. State v. Attardo, 263 S.C. 546, 550 n.l, 211 S.E.2.-d 868,
869 n.1 (1975);. Conran, 263 S.C. at 334, 210, S.E.2d at 310. |

Under the “two issue rule,” where a decision is based on more than one ground,
the appellaté court must affirm unless the appellant appeals all grounds, because the
unappealed gxlend is the law of the case. Athntic Coast Builders & Contfaclors, LLCv.
Lewis, 398 S.C. 323, 328, 730 S.E.Zd 282, 284 (2012); Jones v. Lott, 387 S.C. 339, 346,

692 S.E.2d 900, 903- 04 (2010) Mason v. Mason, 412 S.C. 28, 48, 770 S.E.2d 405 415

(Ct. App 2015).

An issue or argument raised for the first time on appeal is not preserved for
appellate review. See Steveﬁs & Wilkinson of South Carolina, Inc.,; v. City of Columbia,
409 S.C. 563, 567, 776'2 S_.E.2d 693, 695 .(2014); CoastalStatés Bank v. Hanover Homes of
South Carolina, LLC; 408 S.C. 510, 518 n.3, 759 S.E.2d 152, 157 n.3 (Ct. App. 2014);
Busillo v. Cityv of North Charleston, 404 S.C. 604, 607, 745 S.E.2d 142, 144 (Cf. App.
2013). Moreover,' a party cannot use a Rule 59(e) motion to advance an issue or
argument the pafty could have raised to the lower court prior to judgment, but did not.
See Stevens & Wilkinson, 409 S.C. at 567,762 S.E.2d at 695. An argument first raised in

the Rule 59(e) motion is not preserved. Smallwood v. Smallwood, 392 S.C. 574, 583, 709
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S.E.2d 543, 547-48 (Ct. App. 2011); McClurg v. Deaton, 380 S.C. 563, 579, 671 S.E.2d
87,96 (Ct. App. 2008), aff’d, 395 S.C. 85, 716 S.E.2d 887 (2011).

A party may not present one theory in the lower court and a different theory on
appeal. Kennedy v. South Carolina Retirement Sys., 349 S.C-. 531, 533, 564 S.E.2d 322,
323 (2001); Butler v. Town ofl:fdgeﬁela’, 328 S.C. 238, 248, 493 S.E.2d 838, 843 (1997);
szzrgan‘ious v. City ofBe;zufort, 317 S.C. 481, 488, 454 S.E.2d 912, 916 (Ct. App. 1995).

The appellate court may -afﬂrm the judgment of the lower court on any ground
appearing in the record on appeal. See Rule 220(c), SCACR. A' party who prevailed in
the court below may. argue aciditiorial reasons for afﬁrrﬁance that appear in the record,
even if not advanced in the court below. See Rule 208(5)(2), SCACR; I'On, L.L.C. v.

Town of Mt. Pleasant, 338 S,C. 406, 419, 526 S.E.2d 716, 723 (2000).

ARGUMENT

L THE “TWO ISSUE RULE” REQUIRES AFFIRMANCE OF THE LOWER
COURT’S ORDER.

The issue before the lower court, based on the Rule 60(b)(5) motion filed by
‘ respondent, was the questiAon>whether respondent was entitled to relief from a confession .
of judgment because the judgment had been satisfied. This case was not an action to
enforce a settlement agreement. No pleading filed by appellarﬁ placed. the purported
settlemeﬁt agreement before the court. When appelfant sought to have the court construe
and enforce a purported confidential settlement agreement, respondent objected. The
court considered two questions: whether it could consider énd eﬁforce the purported
agreement (R. pp. 4-5, Discussion, Part I) and whe.ther the confession of judgment had

been satisfied (R. pp. 5-6, Discussion, Part II).

7
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On appeal, the issues framed and argued by appellant all address the finding of -

the court with respect to the purported agreement. Appellant has not stated as an issue on

“appeal any challenge to the ruling of the court in Part II of the order’s discussion — the

determination that the confession of. jﬁdgment had been satisfied. This unappealed ruling

is the law of the case, and the court’s order must be affirmed. See Arlantic Coast

Builders, 398 S.C. at 328, 730 S.E.2d at 284; Jones, 387 S.C. at 346, 692 S.E.2d at 903-

04; Mason, 412 S.C. at 48, 770 S.E.2d at 415.

1. THE ARGUMENTS AND AUTHORITIES CITED IN SUPPORT OF
APPELLANT’S FIRST AND "THIRD ISSUES AND ARGUMENTS,
PRESENTED FOR THE FIRST TIME IN THE MOTION FOR
RECONSIDERATION OR ON APPEAL, ARE NOT PRESERVED FOR
APPELLATE REVIEW.

The arguments in appellant’s brief with respect to appellant’s first issue on appeal
were either first raised in the motion for reconsideration or in appella-ntA’s opening brief.

The brief’s Argument I, A, is essentially the argument made in the motion for

reconsideration as Argument 1. See Final Brief of Appellant, pp. 10-14; R. pp. 77-80.

. The brief’s Argument I, B, parts 1, 2, 3, and 4, were first made in the motion for

reconsideration as Argument II, parts A, B, C, and D. See Final Brief of Appellant, pp.

14-20; R. pp. 80-85. A portion of the brief’s Argument I, B, 2, is entirely new. See Final

~ Briet of Appellant, p. 17. All but the first paragraph of the brief’s Argument I, B, 4, is

entirely new, raising an issue of ambiguity and new argument and authorities not raised
in the court below. See Final Brief of Appellant, pp. 20-23. The logical consistency
argument of the brief’s Argument I, C, is made for the first time on appeal. See Final
Brief of Appellant, pp. 23-24. "The third argument and the authorities cited therein are

also raised for the first time on appeal. See Final Brief of Appellant, pp. 27-28. These
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arguments are not preserved for appellate review, because they were either not made or
not timely made in the court below.

Appellant’s arguments first made in his motion for reconsideration pursuant to
Rule 59(e) are not preserved for appellate review. See Stevens & Wilkinson, 409 S.C. at
567,762 S.E.2d at 695; Smallwood, 392 S.C. at 583, 709 S.E.2d at 547-48; McClurg, 380 .
S.C. at 579, 671 S.E.2d at 96. Appellant’s new arguments, made for the first time in his
appellate brief, are also not preserved. See Stevens & Wilkinson, 409 S.C. at 567, 762
S.E.2d at 695; CoastalStates Bank, 408 S.C. at 518 n.3, 759 S.E.2d at 157 n.3; Busillo,
404 S.C. at 607, 745 S.E.2d at 144.

The theory presented in the court Below, brior to the motion for reconsideration,
was a ‘different theory Fhan that argued in the motion for reconsideration and now
presented on appeal with respect to appellant’s first issue. In his “Memorandum in
Support of Entering Settlement Agreement into Evidence,” submitted following the
August 26, 2013, appellant presented entirely different theories and arguments for having
the court consider the purported confidential settlement agreement than those now
vasserted on appeal. R. pp. 69-73. After the court ruled against him, he abandoned those
arguments and presented new theories, arguments, and authorities in his motion for
reconsideration. R. pp. 75-87. The argurﬁenfs made in the memorandum filed prior to the
court’s ruling ére not raised in this appeal, and the authorities cited in that memorandum
are not cited in appellant’s brief. Rather, in the motion for reconsideration and on appeal,
appellant abandoned those arguments and. authorities and presented entirely new theories,
arguments, and authorities. This Court should not address the arguments now ;asserted

with respect to appellant’s first and third issues, because they are unpreserved.
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“‘Preserving issues for appellate review is a fundamental component of appellate
p1'actige.”’ Kennedy, 349 S.C. at 533; 564 S..E.2d at 323, quoting Jean H. Toal, Shahin
Vafai & Robert Muckenfuss, Aﬁpellate Practice in South Carolina, at 65 (1999). “Issue
preservation rules are designed to give the trial court a fair opportunity‘to ru.le on the
issues, and thus provide the Court with a platform for meaningful appellate review.”
Stevens &.Wilkinson, 409 S.C. at_567, 762 S.E.2d at 695. In this case, appellant has not
complied with the rules of preservation, and this Cdurt should not consider any of the
arguments and authorities contained in argument of his first and third issues on appeal.
Il THIS COURT SHOULD NOT CONSIDER FACTUAL RECITALS NOT

_SUPPORTED BY EVIDENCE AND DOCUMENTS NOT PROPERLY.

ADMITTED INTO EVIDENCE.

The factual recitals and arguments "made by appellant throughout his bfief are
wholly unsupported by any evidentiary record. No testiﬁony was taken at the heéring of
August 26, 2013. The affidavit of attorney James Gilreath was ﬁot admitted into
evidence. The purported confidential settlement agreement was not admitted into
evidence. Appellant did not call any witness to lay Aa foundation for the adfnission of the
purported agreement. '

Respondent’s trial counsel made numerous speciﬁc objections to the factual
assertions made by opposing counsel and to any consideration of the agreement. R. p.
26, lines 4-6, 20-24;‘ p. 27, lines 19-21; p. 32, lines 13-17; p. 35, lines 8-13. Had any
evidentiary support been introduced by counsel for appellant, respondent’s trial couﬁsel
would have had an opbortunity to cross-examine appellant’s witnesses concerning the

making of the alleged agreement, the identity of its drafter, the irregularities contained in

the document itself, and the events that may have transpired between the making of the
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alleged agreement on Sgptember 17, 2002, and the execution of the confession of
judgment by respondent on September 26, 2002. No evidentiary foundation was laid for
admission of the document. It was not authenticated in any way, as require'd by the South
Carolina Ru}es of Evidence and case law. See Rule 901(a), SCRE (authenticationv
requirement); see also Clark v. Cantrell, 339 S.C. 369, 386, 529 S.E.2d 528, 536 (2000);
State v. Rich, 293 S.C. 172, 173-74, 339 S.E.2d 281', 281-82 (1987.); Deep Keel, LLC v.
Atlantic Privale-Equify Group, LLC, 413 S.C. 58, 64, 773 S.E.2d 607; 610 (Ct. App.
- 2015). To the extent that 'the Gilreath affidavit might be argued to authenticate the
document, that affidavit also was not offered into evidence, and respondent’s trial counsel
had no opportunity to object to its admission. Under these circumsténcés, this Court
should not consider eithér the purported agreement or the affidavit, and it should not
consider the factual recitals throughout appell.ant’s brief that are based on those

documents.

IV, THE LOWER COURT DID NOT ABUSE ITS DISCRETION IN GRANTING
THE MOTION FOR RELIEF FROM THE CONFESSION OF JUDGMENT,
WHERE THE UNDISPUTED EVIDENCE ESTABLISHED THAT
RESPONDENT HAD PAID APPELLANT A SUM IN EXCESS OF THE
AMOUNT CONFESSED.

As noted abové, the court’s decision to grant relief from judgment on thé basis
that the judgment has been sgtisﬁed is reviewed under an abuse of discretion standard.
See Perry v. Heirs at Law of Gadsden, 357 S.C. 42, 47, 590 S.E.2d 502, 504 (Ct. App.
2003). |

The confession of judgment states, in relevant part:

The Défendan.t hereby authorizes the entry of an Order and judgment

against Defendant, and in favor of Plaintiff, in the principal amount of

$350,000.00, less any payments received by Plaintiff from Defendant
through the date of filing hereof.

11
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R. p. 12, 1{ 7 (emphasis acided). The.’ev'idence presented at the héaring August 26, 2013,
established that respondént has paid to appellant $385,000, an amount in excess of the
confessed amount of $350,000. R. 'p. 62 [Plantiff’s Exhibit 1]. Indeed, appellant
concedes respondent ha§ paid $385,000 to appellaﬁt. R. pp. 25, 38. The confession of
judgment is clear énd unambiguous on its face. The amount of the judgment is plainly
stated as $330,000. That amount has been paid. The judgment is satisfied. The lower
court did not abuse its discretion in finding the judgment is satisfied and in granting relief
from the confession of judgment. R. p. 6.

In arguments that have been abandoned (Memorandum in Support of Entering
Settlement Agreement into Evidence) or that were not timely ~made and are therefore not
preserved (Motion for Reconsideration), see R. pp. 69-70, 80-85, appellant argues that
the parol evidence rule allows for modification of the clear, pléin, and unambiguous
lai;guage of the cénfession of judgment. The parol evidence rule is'applicable in the area
of contract construction. It is not al principal applicable to construction of jz(dg}ﬁénts. A
confession of judgment is not a contract. Rather, it is the legal equivalent of a judgment
entered'by a court. As the court noted in its order,

“Though no adjudication is in fact .required in entéring a judgment' of

confession without action, .... it has all the qualities, incidents, and

attributes of other judgments, and cannot be valid unless entered in a court

which might have legally pronounced the same judgment in a contested

action. Triangle Auto Spring Co. v. Gromlovitz, 270 S.C. 386, 389, 242

S.E.2d 430, 431 (1978) (quoting Ex parte Ware Furmture Co 49 S.C. 20,
27S.E.9 (1897)

R. pp. 5-6.
The parol evidence rule does not provide an avenue for modiﬁcation of a court’s

judgment, and it cannot be invoked to modify the plain language of the confession of
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judgment. Indeed, alfhough appellant invoked the parol evidence rule in the court below
and in his appellate brief, he specifically acknowledges it does not apply to a confession
of ju_dgment: “The parol evidence rule is one of substantive contract léw‘. ... [Tlhe
parol evidence rule has no appli_cation t;) the unilateral Confession of Judgment.”A See
| Final Brief of Appellant, p.A15 (emphasis added). By appeilant’s own admission, parol
evidence simply cannot'be cons_idefed to modify the ter;ns]of the confession of judgment.

This Court should affirm the court’s determination that the judgment has been satisfied

and that respondent was éntit1¢d to reliéf from the confession of judgment.

. V. THE LOWER COURT DID NOT ABUSE ITS DISCRETION IN REFUSING
TO CONSIDER OR ENFORCE THE PURPORTED CONFIDENTIAL
SETTLEMENT AGREEMENT.

The lower éourt properly held that it coﬁld not consider the purported agreement
in determining if the confession of judgment had been satisfied and further propérly held
the agréement was not binding on the court. The court premised its decision with respect
to the purported agreément on its application of Rule 43(k) of the South Caroliné Rules
of Civil Procedur.e, as in effect when the parties entered into the purported agreement in
2002. The court’s analysis of the applicability of Rule 43(k) was corréct. Moreover, the’
court’s decision is also supported by additional sustaining grounds. .

| 1. . Rule43(k), SCRCP.

When the agreement was all¢g¢d1y reached in 2002, Rule 43(k) provided, in
relevant part:

- No agreement between counsel affecting the proceedings in an action shall
be binding unless reduced to the form of a consent order or written

stipulation signed by counsel and entered in the record, or unless made in
open court and noted upon the record.

7
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See Rule 43(k) (2002).1' This rule applies to settlement agreements. Ashfort Corp.' V.
" Palmetto Constr. Group, Inc., 318 S.C..492, 494-95, 458 S:E.2d 533, 534-35 (1995).
As the court’s order found, the paftiés acknowledgé that the purported confidential
settlement agreement was never entered ipto the record. R. p. 5. Under the language of
former Rule 43(k), the purported agreement is not biﬁding on the court. See Buckley v.
Shealy, 370 S.C. 317, 322, 635 S.E.2dA 76, 18 (2006); Farnsworth v. Davis Heating & Air
Conditioning, Inc., 367 S.C. 634, 638, 627 S.E.2d 724, 726 (2006). |

In an argument first made in the motion for reconsidera-tion, appellant contends a

2009 amendment to Rule 43(k) _should"Be applied retrospectively. The court corréctly
found this amendment applies prospectively. “In the construction of statutes, there is a
presumption that 'statutory' enactments are to bé considered prospéctive rather | than
retroactive in théir operatio'n unless there is a specific provision or clear legislative intent
to the contrary.” .Hercules Inc. v. South Carolina Tax Comm’n, 274 S.C. 137, 143,.262
S.E.2d 45, 48 (1980). This presumption of prospectiyg application applies with equal
force to new rules of court. See Graham v. Dorchester Coounty Sch. Dist., 339 S.C. 121, .
124, 528 S.E.2d 80,-81-82 (Ct. App. 2000).1 The court correctly found the gmendment to |
-Rule 43(k) in 2009 did not apply retroactively to an agreement allegedly entered into in

2002, | | |

Appellant contends Graham dictates that Rule 43(k) be épplied retroactively to all
cases pending Before the court “unless té do so ‘would.not be feasible or would work
injusticef” See Final Brief of Appellant, pp. 12-13. This argument, first madé in the
motion for réconsideration,' is not sound, for several reasons. First, Graham was

4

addressing a change in a different rule, one with a clearly procedural pﬁrpose. It was not
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addressing the question whether a settlement agreement is binding on the court. Second,
the passage in Graham quoted by appellant addressed the applicability of rule changes to
-actions pending when the change was adopted or brought thereafter. This action was
brought ip 2001, the purported settlement was reached -in 2002, and the. action was

dismissed in 2002, long before the adoption of the 2009 amendment to Rule 43(k).

Third, and most importantly, retroactive application of the change in Rule 43(k) is

not feasible and would work serious injustice, not only in this case but in c‘ountiess

others. Retroactive application of Rule 43(k) would have the effect of reviving litigation

A 'long before ended and would upend established results. An agreement in existence prior

to the effective date of the rule change in 2009, formerly deemed not binding on the

court, would suddenly regain vitality and undo the finality that existed in cases concluded

prior to the amendment in 2009. "Such a result wc;uld be unfeasible and would work
injustice in cases long ago resolved and concluded.

An unpublished decision of. the Court of Appeals from 2011; while having no
precedential effect, is instructive. In Price v. Investors Title Ins. Co., Opinion No. 2011-
UP-359 (June 30, 2011), a panel of this Court applied the earlier version of Rule 43(k) to
a mediated settlement agreemem reached in 2008, _prior to the 2009 amendment. The
Court noted the 2009 amendment to Rule 43(k) but construed the 2008 agreement under
the former version df the rule. Acknowledging the discussions in Hercules and Graham,
cited above, see Price, .2011 WL 11735003, at p. 2, n.2? the Court did not apply the

amendment retroactively. Instead, the Court construed the 2008 agreement under the

version of the rule in effect on the date of the agreement. Similarly, in this case, the
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lower court correctly appliéd the version of Rule 43(k) in effect in 2002 Qhen the
purported agreement was m";ide and the case was dismisséd. | |
| -Appellant furthef argues, in an argument first made in the m‘otion fbr
;'econsideration,"that a footnote in the Ashfort decision of 1995 yields a different
construction of the language of Rulé 43(i<) in effect in 2002; See Final Brief of |
Appellant, p. 13; see Ashfort,‘ 318 S.C. at 494 n.1, 458 S.E.2d at 534 n.l. Appellant’s
arguﬁwnt is both misleading and unfounded. Appellant claims, based on fhé Ashfort
footnote, that in 2002 there existed aﬁ éxception to the applicability of Rule 43(k) for an
agreement that is admitted or has'be4en carried into effect. However, the Supreme Court
Has squarely rejected the premise of éppellant’s argument, holding that the statement in
the footnote in Ashfort was dictum. ‘ See Fa.rnsworth, 367 S.C. at 637--38, 627 S.E.2d at
~ 726. The Supr;ame' Cc').urt disavowed this dictum as being inconsistent wi;[h the language
of Rule '43(k). 1d The so-called exception, noted in dictum, simply did not exist, as '
Farnsworth lat'er ﬁqade clear. However, if such exceptioh'had existed, it would be
inapplicable hel-'e, where the alleged agreement is in dispute and has not been established
by competent evidence. See Argument III, supra at 10-11.

2. Sufficiency of Confession of Judgment.

Appellant'challenges the sufficiency of the confession of judgment én the baslis of
" a decision from 1881, a. decision which -appellant cites out of context. See Finél Brief éf
Appeuant, pp 15-16. This argunjqent was made for fhe ﬁrst'time in the -mbtioﬁ for
reconsidera.tion and is unpreserved. However, it also is unfounded.

The case on which appellant. relies, Weinges v. Cash, le S.C. 44 (1881),

addressed the sufficiency of a confession of judgment to put a third party on notice of the .
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facts from which the confession arose, so that the third-party creditor could investigate
and determine if the confession was entered into by fraud and in an effort to place the
claim of the person to whom..the confessed amount was owed ahead of the claim of the
third-party. creditor. See Weinges',. 158.C. at 61-66. The Weinges decision had nothing to
do with whether the confession was enforceable as between the confessor and the person
to whoxn the judgment amount was owed. Indeed, the Supreme Court noted that the |
circuit court conc]uded the judgment in Weinges was good between the confessor and the
person to whom the judgment was owed. See id,, 15 S.C. at 57.

Significantly, Weinges and another decision make clear that the amount confessed
does not have to be the equivalent of the amount of the indebtedness or the amount of the
consideration for the confession, in order for the confession to be validv. See Weinges, 15
S.C. at 47, 65 (confession for an amount less than the ;amount actually owed was a
sufficient statement); Wis‘e v. Hardin, 5 S.C. 325, 330-31 (1874) (confession was not void
merely because the value of the consideration was not equal to the confession amount).

Contrary to appellant’s assertions, the confession of judgment was sufficient
"~ under the reql.lire'ments of S.C. Code Ann. § 15-35-360. It precisely stated the amount of
the judgment and authorized entry of judgment therefor, and 1t stated the facts out of
which it arose and that theAsum confessed for was justly due. See S.C. Code Ann. § 15-
35-360(1), (2).°

3. Parol Evidence Rule.

Notwithstanding appellant’s acknowledgement that the parol evidence rule does

not apply to the confession of judgme‘nt, discussed supra at 12-13, appellant nonetheless

* A third requirement of the statute addressing contingent liabilities is inapplicable here.
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adheres to his argumenté based on the parol‘evidence rule, arguments raised for the first
time in thé motion for reconsideration and on appeal. Sée Final Brief of Appellant, pp.
17-24. Essenrially, appellant claims the parol evll-dence rule makes the purported
agreement admissible to vary the terms of the confession of judgmerlt. As noted above,
the confession of judgment is not an agreement. It is a unilateral document executed by
respondent before a notary public. It is the equivalent of a judgment entered by the court. ~
See Triangle Auto, 270 S.C. at 389, 242 S.E.2d at 431. The arguments premised on the
parol evidence rule and the authorities cited in those arguments are simply inapplicable,
~as appellant concedes el‘sewhere in hispb'rief. See Final Brief of Appellant, p. 15.

Appellant asserts that the purported settlement agreement is admissiple to explain
ambiguities in the confession of judgment. See final Brief of Appellant, pp. 20-23. Only
the first paragraph of this argument was raised below; and it was raised for the first time., '
in the motion for reconsideration. The remainder pf the Aargument,lFinal Brief of
Appellant, pp. 20-23, and the authorities cited in support of this _érgume_nf, were never
raised in the court below but are raised- for the first time in appellant’s opening brief.
Contrér? to this uxrpreserved argpm.ent, the lénguage of the confession is clear and
unambiguous. 'Appellant is attempting to have the court consider the purported
agreement and the amount actually paid in order tp create an ambiguity where noﬁe
exists on the face of the document itself. This is not the purpose of the parol evidenceA
rule, and the court correcltly refused to consider the extraneous document.

Moreover, under recognized ru.les of construction, an ambiguity in an instrument
must be constr‘ued. against trle party who drafted the instrument. See Duncan v. Little,

384 5.C. 420, 426, 682 S.E.2d 788, 791 (2009) (ambiguity in contract, if any, construed
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against the drafter); Southern Atl. Fin. Servs., Inc., v. Middleton, 356 SC 444, 447-49,
590 S.E.2d 27, 29-30 (2003) (ambiguity in promissory note construed against drafter);
Heritaée Fed. Savs. & Loan Assoc. v. Eagle Lake & Golf Condominiums,ﬂ 318 S.C. 535,
542, 458 S.E.2d 56'1, 565 (Ct. App.. 1995) (ambiguity in amended master deed construed
against developer who drafted deed). If an ambiguity exists in the confession of
judgment, which respondent disputes, that ambiguity must be resolved in respondent’s
favor, and agaiﬁst appellant, whose attorney drafted the confession of judgment. R.p.31. °

4, Evidentiary Foundation. |

As noted in the Statement of the Case and addressed in Argument III, supra,
appellant offered no evidence whatsoever o establish the authenticity of and foundation
for admission of thé purported settlement agreement. Appellant offered no testimony
concerning the circumstances s‘urrogndiﬁg the making of the purported agreement and the
events that occurred between its alleged makiflg and the execution of the confession of
judgment on a later date. Without a proper évidentiary foundation, the court could not
admit this document or consider it for any purpose. ‘See Rule 901(a), SCRE; Clark, 339
S.C. at 386, 529 S.E.2d at 536; Rich, 293 S.C. at 173-74, 359 S.E.2d at 281-82; Deep
Keel, 413 S.C. at 64, 773 S.E.2d at 610.
V1. THE COURT APPROPRIATELY DENIED APPELLANT’S MOTION FOR

- RECONSIDERATION, BUT IF IT DID'NOT, APPELLANT SUFFERED NO

PREJUDICE.

Appellant-filed a motion for re.consideration following the issuance of the court’s
order, but he did not comply with Rule 59(g), which provides: .

A party filing a written motion under this rule shall provide a copy of the
motion to the judge within ten (10) days after the filing of the motion.

' 19
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See Rule 59(g), SCRCP. By order dated July 22, 2014, the court denjed the motion for *
reconsideration because éf appellant’s non-compliance wit-h this rule.. R. p. 8 Appellant
claims this rgling was 'erronéous. |

”fhe authorities on which appellant relies are not germane to the issue he raises.
Three of ﬂ'.lOSC-dCCiSi'OHS address whether appeals weré uﬁtimely'because of an allegédly
deficient Rule 59(e) mc;tlon or because of failure to comply W1th the reqmrement of Rule
59(g). See Camp V. Camp, 386 S.C. 571 574- 76 689 S.E.2d 634, 636-37 (2010) (appeal
not untimely where Rule 59(e)'mo.tion was sufficient under Rule 7(b)(6), S_CRCP); Coon =
v. Coon, 356 SC 342, 346, 588 S.E.2d 624, 626 (Ct. App. 2003) (appeal nof untimely‘ |
Wheré party failed to comply with Rule 59(g), SCRCP); Gall'agher v. Evert, 353 S.C. 59,
63-64, 577 S.E.2d 217, 219 (Ct. App. 2002) (same). None of those decisions addressed a
claim of error in the court’s denial of the post-trial motion because of non-compliance
with Rule 59(g). In Gdllqgher, the Court of Appeals expressly noted that the léwer court
stated it could have deniéd the motién *‘on this ground alone,’” and the Court of Abpeals
did not address or correct this assertion. - See Gallagher, 353 S.C. at 63, 577 S.E.2d at
219. | '

Appellant’s characterization of the holding of Jones v. State, 382 S.C. 589, 677
S.E.2d 20 (2009), as “reversing judgment of triai court where court denied appellant’s
motion for reconsideration for failure to comply with service reduirement of Rule 459(g)"’
_ is rﬁisleading. See Final Brief of Appeliant, p. 27. In Jones, the Supreme Court noted
that the trial court “dismissed the Sfate’s motion for recpnsideration on the ground the
State failed to comply with th.e ten-da}; service requirement of Rule 59(g).” See Jones,

382 S.C. at 594, 677 S.E.2d at 22. However, the Suprémé Court did not address whether
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this ruling was V\'i;hin the court’s discretion or was erroneous. Rather, the majority and
corllcu‘rring opinions both addressed the -merits of issues raised on appeal, without
addressing the procedural basis for the court’s denial. of the post-trial motion. See id.,
382 S.C. at 595-97, 677 S.E.2d at 23-24 (majority opinion); 382 S.C. at 598, 677 S.E.2d
at 24 (concurring opinion). Counsel is unaware of any appellate decision of this state that
ﬁas addressed the precise issue presented here.

The language of the rule is mandatory, using the word' “shall.” See Rule 59(g),

~SCRCP. The conduct of the proceedings in the lower court rests in the sound discretion
of the trial judge? and the court’s ruling should not be disturbed absent a showing of
abuse of disctetior;,' error of law, and resulting prejudice. See American Fed. Bank, FSB,
v. Number One Main Joint Venture, 321 S.C. 169, 174, 467 S.E.2d 439, 442 (1996);
Manios v. Nelson, Mullins, Riley & Scarborough, LLP, 389 S.C. 126, 147, 697 S.E.2d
644, 655 (Ct. App. 2010). Here, the court acted within its discretion and did not commit
any error of law in denying the motion based on non-compliance with a mandatory rule
of procedure.

Nor is there any resulting prejudice. Appellant filed a second motion for
reconsideration, refiled the original motion for reconsideration, 'and asked the court to
review the original motion on the merits. The court then issued an order denying the
motioﬁ for reconsideration. Appellant has not been denied appellate review as the result
of the first order that denied his motién. Moreover, because the gourt’s rulings were all

correct, there is no prejudice.
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VIL THE RELIEF REQUESTED IN APPELLANT’S THIRD ISSUE ON APPEAL
AND ARGUMENT IS INAPPROPRIATE.

Appellant asks this Court to remand this caée to the lower court with instructions
to deny respondent’s Rule 60(b)(5) motion, arguiﬁg that the purported confidential
settlement agreement is clear and unambiguous and should be enforced. As with other
" arguments made by appeilant on appeal, this argument and fhe authorities on which it
relies appear for the first time in appellant’s opening brief, érid it should notA be
considered by this Court. See Stevens & Wilkinson, 409 S.C. at 567, 762 S.E.2d at 695;
’Coasl'taleates Bank, 408 S.C.'at 518 n.3, 759 S.E.2d at 157 n.3; Busillo, 404 S.C. at 607,
745 S.E.2d at 144. However, if the argument is considered, the rélief requested is
inéppropriate under the circumstances of this case.

As previously noted, this case was not an action by appellant to enforce a
settlem_ént agreement. It was an action by respondent for relief from a confession of
judgment that has been satisfied. .Thg: purported .agreement has not been introduced into
evidence. No testimony has been taken concerning the facts surrounding its making, who
drafted it, who participa.t.ed in its making, the many, alteratipns showing on its face, or any

further events that may have occurred and that may be relevant to its authenticity or

enforceability. Under these circumstances, this Court should deny the relief requested in -

appellant’s third issue and argumenf.

CONCLUSION
For all the reasons set forth above, this Court should affirm the order of the lower
court in its entirety and deny appellant’s request for a remand.

Respectfully submitted,
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Plaintiff-Appellant, Edwin N. Smith, Jr. (“Appellant”), respectfully submits this
Reply Brief in opposition to the brief of Defendant-Respondent David Fedor
(“Respondent”).

I. THE “TWO ISSUE RULE” DOES NOT REQUIRE AFFIRMANCE OF |
THE LOWER COURT’S ORDER.

The Lower Court in its Order of October 3 1, 2013 divided its discussion into two
parts, both of which Appellant has challenged in this appeal. The first part of the Lower
Court Order addressed the enforceability of the parties’ Confidential Settlement
Agreement executed on September 17, 2002. (Order, October, 31, 2013, pp. 2-3) (R. pp.
4-5). Appellént specifically challenged the Lower Court’s ruling on that issue in paft Iof
&s Motion for Reconsideration dated November 8, 2013. (Mot. For Recons., pp. 3-6) (R.
pp. 77-80). That same issue has been raised in this appeal in Appellant’s Initial Brief as
argument I, A. (Initial Br. of Appellant, pp. 10-14).

After ruling the Confidential Settlement Agreement was not enforcegble, the
Lower Court then found in Part I of its Order that Respondent’s payments exceeded the
amount Respondent claimed he owed, thus.declaring the Confession of Judgment
satisfied. (Order, Octo.ber,.31, 2013, pp. 3-4) (R. pp. 5-6). In Argument III of his Initial
Brief, Appellant has explicitly challenged the Lower Court’s finding that the Confession
of Judgment had been satisfied. (Initial Br. of Appellant, pp. 26-28). Appellant
succinctly stated in Argumé_nt III that Respondent owed $400,000, paid an initial $5 0,000
down payment plus $350,000 in installments for a total of $385,000.00. He thus owes
$15,000 on the Confession of Judgment (Id. at p. 27). Respondent’s insufficiency in
payments is also detailed on page 2, pages 3-5 (in paragraphs 3, 13-18), and again on

pages 21-22 of Appellant’s Initial Brief. See, Herron v. Century BMW, 395 S.C. 461,
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466, 719 S.E.2d 640, 643 (2011)(“when an issue is not specifically set Aout in the
| statements of issues, the appellate court may nevertheless consider the issue if it is
reasonably clear from an appellant’s arguments.”) (italics in original).

The insufﬁ_cienéy of Respondent’s payments was also the central issue in the
hearing in the Lower Court. (Hr’g Tr., pp 7:12 - 8:220) (R. p. 24, line 12 - p. 25, line 22).
Appellant in this appeal has raised both the preliminary issue of the enforceability of the
parties’ Confidential Settlement Agreement and the penultimate issue on the sufficiency
of Respondent’s payments towards the Confession of Judgment.

II. ALL ISSUES RAISED IN APPELLANT’S INITIAL BRIEF WERE
PROPERLY PRESERVED FOR APPEAL.

Respondent cannot head off a review by this Court of the merits of the jcase by
claiming Appellant did not freserve the issues for appeal. Respondent c':ontencis
Appellant’s arguments in Argument I, B, parts 1, 2, 3 and 4 of his Initial Brief; which
address the parol evidence mle, were not properly-raised below. (Initial Br. of Resp’t, p.
8). However, prior to the Lower Court’sv Order of October 31, 2013, Appellant argued in
Part I of his post-hearing, pre-Order brief the application of the parol evidence frule to the
Confidential Settlement Agréement and Confession of Judgment. (Mem. In él;pp. of
Enteﬁng Settlement Agreement info Evidence, pp. 1-3) (R. pp. 69-71). Arguments
regarding the admissibility of the Confidential Settlement Agreement under the parol
evidence rule were again presented in Appellant’s motion for reconsideration da;fed
November 8, 2013 in Argument II thereof. (Mot. for Recons., pp. 6-11) (R. pp.i’80-85). ‘
The arguments in Argument I, Section B of Appellant’s Initial Brief again adcifess the
exceptions to the parol evidence rule that would allow the admissibility of the.

Confidential Settlement Agreement‘. (Initial Br. of Appellant, pp. 14-22). The same
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arguments in the Motion for Reconsideration are set forth in Appellant’s Initial Brief

nearly verbatim with the exception of the reference to the case of Ellie, Inc. v. Miccichi, _

358 S.C. 78, 594 S.E.2d 485 (Ct. App. 2004), which was added as additional supi)orting
authority for the previously raised collatéral agreément excéptioﬁ to the parol evidence
rule. (Initial Br. of Appellant, pp. 16-18). The mere fact that Appellant’s Initial Brief
cités an additional authority not included in the memorandum to the Lower Court does

not transform the argument into a second, separate and distinct issue. See, Denton Cnty

v. Huther, 43 S.W.3d 665, 667 (Tex. Ct. App. 2001). Fuﬁher, Argument I, B, 4 of

Appellant’s Initial Brief includes as its first paragraph the same paragraph verbatim as in
péragraph D of Argument I in Appellant’s Motion for Reconsideration of November 8,
2013. (Initial Br. of Appéllant, pp- 19-22; Mot. for Recons., pp. 10-11) (R. pp. 84-85).
The material added to that paragraph 1n Appellant’s Initial Brief consists primarily o_f |
reféreﬂées to the hearing transcript ordered for this appeal. The oral statements discussed
therein relate to the parol evidence issue of ambiguities in the subject Confession of
J;Jdgment — a topic already raised below. (Initial Br. qf Appellant, pp. 20-22). The only
other additional material are the cites to two South Carbliﬁa cases supporting .the same
argument, which again does not transform the argument into a separate and distinct issue.

Section C of Argument I of Appellant’s Initial Brief is simply an argument based
on a logical reading of the subject Confession of Judgment. (Initial Br. of Appellant, p.
23). It responds to vthe Respbndent’s oral argument below that the Confession of
Judgment should have stated $400,000 instead of $350,000. (Hr’g Tr. p. 14:18-25) (R. p.
31, lines 18-25). Appellént replied to Respondent’s statement at oral argument by

referencing the text of the Confidential Settlement Agreement that “[tJhe amount of the

0194




. judgment shall be net of all payments made to date.” (Hr’g Tr. p. 17:17-19, quoting
Conﬁdential Settlement Agreement, 9§ 3) (R. p. 34, lines 17-19). Section C exélams why
it was logiéal to put $350,000 in the Confession of Judgment instead of $400,000. This is
not a new issue.

As stated in Argument I above, Appellant’s statements in Argument 11T
concerning Respondent’s insufficiency of payments were reiterations of the pésitions
taken before the Lower Court. Appellant added to his Initial Brief the citations
céncerning the scope of review of the appellate court on the subject issues. Tﬁose case
citations were not included in the Lower Cpurt briefs since they would have been
irrelevant to the Lower Court. Those arguments pertain only to actions availabie to an
appellate court.

The arguments regarding enforceability of the Confidential Settlement Agreement
under Rule 43(k), SCRCP were raised before the Lower Court in Appellant’s I\:/Iotion for
Reconsideration of November 8,2013, in Argurﬁent I. (Mot. for Recons., pp.-3-6) (R. pp.
77-80). The Motion for Reconsideration was Appellant’s first opportunity to address the.
Rule 43(k) issue with the Lower Court. Rule 43(k) was not raised in Respondent’s Rule
60(b) Motion. (Def.’s 60(b) Mot.) (R. p. 16). Respondent did not raise the issu:e of Rule
43(k) at oral argument, nor did the LoWer Court raise the issue to either parties at the
August 26, 2013 hearing. The first time Appellant saw or heard anything about the Rule

43(k) issue in this case was in the Lower Court’s Order filed October 31, 2013:!

' Respondent submitted a post-hearing, pre-Order brief to the Lower Court but:
Appellant’s counsel did not receive a copy, and Respondent did not file a copy with the
Clerk of Court. (See Mot. for Recons., p. 12) (R. p. 86). Appellant’s counsel has not seen
that brief as of this date and has no md1cat10n from any source that Respondent S
memorandum addressed Rule 43(k).
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Since the issue of Rule 43(k) was first presented in the Lower Court’s Order,.

Appellant’s obligation was to raise the matter in a post-hearing motion which Appellant

did on November 8, 2013. See Godfrey v. Heller, 311 S.C. 516, 520, 429 S.E.2d 859,
862 (Ct. App. 1993)(noting appellant must raise by a Rule 59(e) motion to alter or amend

the judgment an issue that first appears in the trial court’s order) (citing and quoting

‘ Pelican Bldg. Ctrs v. Dutton, 311 S.C. 56, 60—61, 427 S.E.2d 673, 675—76.(1993)(“whére
an appellant learns for thé first time when the appellant receives the Order that '
respondent would be granted certain relief, appellant must move pursuant to Rule 59(e),
SCRCP, to alter or amend judgment to ‘preserve the record for appeal’ ”)).

II. ALL DOCUMENTS RECITED AND PRESENTED IN THIS APPEAL -
'~ WERE PROPERLY PRESENTED TO THE LOWER COURT AND
RESPONDENT. '
This Court has previously ruled that the Confidential Settlement Agreement
presented to the Lower Court and Respondent is properly before this Court for review.

(See Order, Court of Appeals, dat.ed April 2,2015). Appellant’s. arguments in his Return
to Respondént’s Motion Rule 210(c) supporting this Court’s review of the parties’
Conﬁdential— Settlement Agreement are also'applicable to the affidavit of James R.
Gilreath, Esquire, and other documents submitted to the Lower Court-and included in the
Record on Appeal (e.g., Appellant’s Mem. In Opp’n to Def.’s Mot. Vacate Judg) (R. pp. '.
46-59).2

In his Initial Brief, Respdndent cléimed Appeilant laid no evidentiary foundation-

for consideration of the Confidential Settlement Agreement. (Initial Br. of Resp’t, pp. 10-

2 The Lower Court did not reject consideration of the Gilreath affidavit or Appellanf’s
Memorandum In Opposition To Defendant’s Motion to Vacate Judgment.
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11). The Gilreath affidavit, though, authenticated the copy of the Conﬁdential‘SettIement-
Agreement submitted to the Lower Court, stating:

... The terms of the settlement were reduced to a settlement agreement

prepared by (Respondent’s attorney) Mr. Swagart and signed by both

parties and both attorneys on September 17, 2002 (the “Agreement™). A

true copy of the Agreement is attached hereto as Exhibit A.
Affid. of James R. Gilreath, § 3 (R. p. 57)

Six to seven weeks béfore the Lower Court hearing, Aﬁpellant submitt;:d to the
Lower Court and Respondent’s counsel the Gilreath affidavit in response to Respondent’s
Rule 60(b) Iﬁotion. (Edward Grimsley Ietter' to Hon. Robert Hood (July 3, 2013)) (R.pp.
46-59). The presiding Lower Court judge received the Gilreath affidavit for review.
(Hr'g Tr. 9:8-12'and 10:23 - 11:4) (R. p. 26, lines 8-12 and R. p. 27, line 23 — p. 28, line
4). Respondent had ample time to challenge the authenticity of the Confidential
Settlement Agreement by counter affidavit, or by live testimony if he chose. He did not
(and could not). See Rule 6(d), SCRCP (opposing affidavit due no later than two days
before the hearing). -

Submission of affidavits is a proper method of supporting and contesting a motion

for relief from judgment under Rule 60(b). See Bowers v. Bowers, 304 S.C. 65, 67-68,

403 S.E.2d 127, 129 (Ct. App. 1991) (stating evidence in a Rule 60(b) motion.is usually
provided through affidavits).

Respondent made no objection to the Court’s consideration of the Gilréath
affidavit on the grounds of authenti-city or hearsay. Respondent’s only obj ection to the
Gilreath affidavit was to the Court’s consideration of the Confidential Settlement

Agreement, which objection was based apparently on the Confidential Settlement
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Agreement being parol evidence. (Hr’g Tr. pp. 9:20 - 10:3) (R. p. 26, line 20— p. 27, line
3)3
With all fhe' documents having been presented to the Lower Court and to

Respondent in the proceedings below, citation to and discussion of the documents

 submitted to the Lower Court are proper. See Woodson v. DLI Properties, LLC, 406

S.C. 517, 525-26, 753 S.E.2d 428, 432-33 (2014)(stating that petitioner provided proper

appellant record where memoranda, affidavits and other evidence presented to the lower

court were in the record on appeal even though petitioner provided no transcript of the

lower court proceedings) A A

IV. THE LOWER COURT COMMITTED AN ERROR OF LAW AND AN
ABUSE OF DISCRETION IN FINDING THE CONFESSION OF
JUDGMENT SATISFIED WHEN PROPER CONSIDERATION IS GIVEN
TO THE RELATED CONFIDENTIAL SETTLEMENT AGREEMENT.

“When consideration is given to the parties’ Confidential Settlement Agreement, as

it properly should be, the only possible conclusion is that Respondent has not satisfied the

Confession of Judgment and still owes Appellant $15,000. In arguing against review of

~ the Confidential Settlement Agreement, Respondent in Argument IV of his Initial Brief

misapprehends Appellant’s argument about the application of the parol evidence rule to
this case. (Br. of Resp’t, p. 13). Appellant contends the parol evidence rule, which
generally bars admission of extrinsic evidence in consideration of written documents, is

not applicable to a Confession of Judgment. Therefore, the Confidential Settlement

3 Respondent’s only objection at the hearing based on hearsay pertained to statements
regarding prior negotiations contained in the Gilreath affidavit. However, the issue of
prior negotiations is not before this Court, nor was it a part of the Lower Court Order.
(Hr’g Tr. pp. 8:24 - 9:7) (R. p. 25, line 24 — p. 26, line 7).

*Unlike Woodson v. DLI Properties, LLC, supra, Appellant has provided the Lower
Court transcript in addition to the memoranda, affidavits and motions presented to the
Lower Court and Respondent’s counsel.
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Agreement is relevant to an understanding of the Confession of Judgment. Alternatively,

even if the parol evidence rule were applicable, its various exceptions would allow for

consideration of the Confidential Settlement Agreement along with the Confession of

Judgment.

V. LOWER COURT COMMITTED AN ERROR-OF LAW AND AN ‘ABUSE
OF DISCRETION IN REFUSING TO CONSIDER AND ENFORCE THE
CONFIDENTIAL SETTLEMENT AGREEMENT.

In addressing which year’s version of Rule 43(k) applies to the parties’

- Confidential Settlement Agreement of 2002, Respondent references the initial

presumption that statutory enactments are to be considered prospective rather than

retroactive. (Resp’t Br. at pp. 13-16, citing on p. 14 Hercules Inc. v. South Carolina Tax

Comm’n, 274 S.C. 137, 262 S.E.2d 45 (1980) and Graham v. Dorchester County Sch.

Dist., 339 S.C. 121, 528 S.E.2d 80 (Ct. App. 2000)). Respondent, however, omits a
critical exception to the general rule on retroactivity as stated in both cases, which
provides: “A principal exception is remedial or procedural statutes are generally held to

operate retrospectively.” Hercules, Inc. v. South Carolina Tax Comm’n, 274 S.C. at 143,

262 S.E.2d at 48; also Graham v. Dorchester County Sch. Dist., 339 S.C.at 124, 528

S.C.2d at 82. Changes to the “rules of civil procedure apply to all further proceedings in

pending actions.” Id.; see also Allen v. S.C. Public Employee. Ben. Auth., 411 SC 611,

622, 769 S.E.2d 666, 672 (2015) (holding amendments to administrative law court rules
of procedure incorporating South Carolina Rules of Civil Procedure “will be accorded a
retroactive application in the sense that it will be applied to pending actions and

proceedings™) (quoting State v. Davis, 336 S.C. 348, 520 S.E.2d 614 (1999)). .
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Respondent cites to the unreported case of Price v. Investors Title Ins. Co.,

Opinion No. 2011-UP-359 (June 30, 2011). (Initial Br. of Resp’t, p. 15). Asan
unpublished decision, this opinion has no precedential effect. Further, it is significantly
distinguishable.- The court in Price did not address the exception to the prospective
application of statutory changes that allows for retroactive application of changes in the

Rules of >Civil Procedure recognized in Hercules and Graham and most recently in Allen,

supra. In addition, the plaintiff in Price specifically rejected the settlement agreement
before it was ever carried into effect. In contrast, the parties in this case operated under
the Conﬁdential Settlement Agreement for ten years. (Gilreath Aff. {3 - 4; Hr’g Tr. p.
7:12-18) (R. pp.-57-58 ; R. p. 24, lines 12-18). Ahy claim that the application of the
current Rule 43(k) would work an injustice or is unfeasible is meritless given the parties’
ten-year history with the Confidential Settlement Agreement. As such, no conditions

exist that would prevent the application of the current version of Rule 43(k) to this case.

Respondent also argues that the cases of Weinges v. Cash, 15 S.C. 44 (1881) and

Wise v. Hardin, 5 S.C. 325 (1874) are not applicable because they deal with the

- relationship between a third party creditor and the Confession of Judgment, whereas this

case involves the two parties to the Confession of Judgment. (Initial Br. of Resp’t, pp. 16~

[ 17). The relevance of the Confession of Judgment to third parties is exactly the point in
this case. A Confession of Judgrﬁent is a document designed to ’provide some specified
amount of notice to a third party. It is not desiéned to be the exclusive document
between the two pérties in the creditor-debtor relationship. That is why the rﬁore detailed

Confidential Settlement Agreement is relevant to this action.
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CONCLUSION

For all the reasons stated above, this Court should reverse the Lower Court’s grant

of Respondent’s Motion for Relief from the Confession of Judgment and enforce the

Confession of Judgment filed for the remaining $15,000 owed by Respondent to

Appellant.

Dated: October 13,2015
Greenville, South Carolina.

Respectfully submitted,

THE GILREATH LAW FIRM, P.A.

By: ONIA M.
William M. Hogan (S.C. B§#65272)

James R. Gilreath (S.C. Bar #02133)
THE GILREATH LAW FIRM, P.A.
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Greenville, SC 29602
Telephone: (864) 242-4727
Fax: (864) 232-4395
bhogan@gilreathlaw.com
jim@gilreathlaw.com

ATTORNEYS FOR APPELLANT

10
0201




THE STATE OF SOUTH CAROLINA
In The Court of Appeals EECEEVE

APPEAL FROM RICHLAND COUNTY 0 ;
Court of Common Pleas _ cr 16 2015

The Honorable DeAndrea Gist Benjamin, Circuit Court J ngyff of A,Opea /S>

Case No. 2001-CP-40-4203R :
Appellate Case No. 2014-001826 ;

EDWIN M. SMITH, TR erooeooooooooeooooeooeoeoeesoeoeeeeeesesessoeseeessssssseee e APPELLANT,

vs. B

YNV 15) 3510 0): S RESPONDENT.
CERTIFICATE OF COUNSEL

‘The undersigned certified that the Final Brief of Appellant and the F,inal:'Reply

Brief of Appellant comply with Rule 211(b), SCACR.

William M. Hogan (S.C. gar No. 65272) .

James R. Gilreath (S.C. Bar No. 02133)
THE GILREATH LAW FIRM, P.A.
110 Lavinia Avenue (zip 29601)
P.O. Box 2147
Greenville, SC 29602
Telephone: (864) 242-4727
Fax: (864) 232-4395
’ bhogan@gilreathlaw.com
October 16, 2015 jim@gilreathlaw.com
Greenville, South Carolina. ATTORNEYS FOR APPELLANT

0202




ECEIVELS
THE STATE OF SOUTH CAROLINA :
In The Court of Appeals 0CT 16 2015

APPEAL FROM RICHLAND COUNTY G C.Qurt of Appeals
Court of Common Pleas

The Honorable DeAndrea Gist Benjamin, Circuit Court Judge

Case No. 2001-CP-40-4203R
Appellate Case No. 2014-001826

EDWIN M: SMITH, JR. c..ooiiiiiiiiiciininsininennrenie sttt sressessnsssssens APPELLANT,

Vs.

DAVID FEDOR, ...ttt ssss s s sassessssens RESPONDENT.
PROOF OF SERVICE:

This is to certify that I have this day served counsel for the Appellant in the
foregoing matter with a copy of the FINAL BRIEF OF APPELLANT, FINAL
REPLY BRIEF OF APPELANT, AND THE AMENDED RECORD ON APPEAL
by depositing same in the United States Mail with adequate postage affixed thereon to
ensure delivery, addressed as follows to:

Katherine Carruth Goode, Esquire
229 South Congress Street
P.O.Box 1175

Winnsboro, South Carolina 29180

William M. Hogan (s C. Bar No. 65272)
James R. Gilreath (S.C. Bar No. 02133)
THE GILREATH LAW FIRM, P.A.

110 Lavinia Avenue (zip 29601)

P.O. Box 2147

Greenville, SC 29602

Telephone: (864) 242-4727

Fax: (864)232-4395

bhogan@gilreathlaw.com
October 16, 2015 jiim@gilreathlaw.com
Greenville, South Carolina. ATTORNEYS FOR APPELLANT

0203




THE STATE OF SOUTH CAROLINA
In The Court of Appeals

Edwin M. Smith, Jr., Appellant,
V.
David Fedor, Respondent.

Appellate Case No. 2014-001826

Appeal From Richland County
DeAndrea G. Benjamin, Circuit Court Judge

Opinion No. 5523
Heard February 7, 2017 — Filed November 22, 2017

AFFIRMED

James R. Gilreath and William Mitchell Hogan, both of
The Gilreath Law Firm, PA, of Greenville for Appellant.

Katherine Carruth Goode, of Winhsboro, for Respondent.

- LOCKEMY, C.J.: Edwin Smith, Jr. appeals the trial court's order granting David
Fedor's motion for relief from judgment, arguing (1) the trial court erred in
refusing to consider the confidential settlement agreement in determining whether
Fedor satisfied the confession of judgment, (2) the trial court should have
considered the merits of Smith's motion for reconsideration even though it was not
provided to the court within ten days of filing, and (3) this court should remand the
matter to the trial court for denial of the motion for relief from judgment because
the confidential settlement agreement is sufficiently clear, explicit, and
unambiguous. We affirm.
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FACTS

In 1998, Smith filed a lawsuit against Fedor, which resulted in a "mediated
settlement” in 2002. As part of the settlement, Fedor executed a confession of
judgment for $350,000 plus post-judgment interest to serve as security against the
debt owed to Smith; in return, Smith released all claims and dismissed his lawsuit
with prejudice. The confession of judgment provided,

5. The indebtedness owed by [Fedor] to [Smith] arose
pursuant to a Confidential Settlement Agreement
between [Fedor] and [Smith] dated September 17, 2002,
in which the lawsuit . . . was settled. . . .

7. [Fedor] hereby authorizes the entry of an Order and
judgment against [him,] and in favor of [Smith,] in the
principal amount of $350,000, less any payments
received by [Smith] from [Fedor] through the date of
filing hereof. . . .

The confession of judgment also stated it "may not be filed" until Fedor defaulted
on his obligations "as set forth in the Confidential Settlement Agreement."

On February 27, 2013, Smith filed the confession of judgment and a partial
satisfaction of judgment with the trial court. The partial satisfaction of judgment
claimed Fedor paid $335,000 but still owed $15,000 pursuant to the confession of
judgment. Fedor moved for relief from judgment pursuant to Rule 60(b)(5),
SCRCP, asserting he had paid Smith more than $350,000, satisfying the debt.
Smith filed a response to Fedor's motion for relief, stating the confidential
settlement agreement required Fedor to pay a total sum of $400,000—$50,000 up
front, followed by annual installment payments of $35,000 secured by the
confession of judgment. Smith contended the $50,000 initial payment was not
included in the $350,000 debt secured by the confession of judgment, and neither
the agreement nor the judgment indicated the initial payment of $50,000 would be
credited toward the $350,000.

On August 26, 2013, the trial court held a hearing on Fedor's motion for relief from
judgment. At the hearing, both parties agreed Fedor had paid $385,000 to Smith;
the dispute concerned whether Fedor owed Smith an additional $15,000. Fedor
argued the confession of judgment stated only the amount of $350,000, he had
satisfied the judgment, and was not obligated to pay any additional amount. Fedor
entered an affidavit into evidence stating he "paid to [Smith] ... the sum of
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$385,000(,] that sum being in excess of the sum recited in [Fedor]'s Confession of
Judgment and that the Confession of Judgment should be deemed satisfied." Fedor
asserted the confession of judgment is final and the parties cannot "inquire behind
the confession and seek to now reargue the merits." Smith countered that the
parties settled for $400,000, as provided for by the confidential agreement, and
Fedor still owed $15,000. Smith mentioned an affidavit from James Gilreath that
stated the total amount due was $400,000 including $50,000 to be paid prior to the
signing of the confession of judgment, but the Gilreath Affidavit was never offered .
or entered into evidence. Smith conceded Fedor had paid $385,000, but that
included the initial $50,000 payment; thus, Smith maintained Fedor had paid only
$335,000 of the amount secured by the confession of judgment.

Fedor objected to any introduction or discussion of the confidential settlement
agreement, which he said was not in evidence, "full of scratch-overs and strike-
throughs," and "not clear upon its face." Fedor contended "the confession of
judgment ended the case" and was "clear and concise on its face" that the amount
owed was $350,000. Smith countered that "the confession of judgment . . . ha[d]
to be read in the context of the [four]-page confidential settlement agreement."
The trial court requested the parties submit memoranda regarding when a
confession of judgment is satisfied and whether the confidential settlement
agreement was admissible.

Fedor submitted a memorandum, in which he argued the confession of judgment
was satisfied because the parties did not dispute that Fedor had paid over $350,000
and the confession of judgment receives the same finality as an order of judgment.
Additionally, Fedor contended the court should not consider the confidential
settlement agreement because the confession of judgment contained the "final
word/judgment." Smith filed a memorandum, arguing the trial court should admit
and consider the confidential settlement agreement because it met the exceptlon to
the parol evidence rule stated in Smith v. McCann."

1289 S.C. 452, 457, 346 S.E.2d 720, 724 (1986) (noting "parol evidence may be
admitted to show a separate and independent agreement, which is not inconsistent
with the terms of a contemporaneous or subsequent written agreement, if it can be
inferred that the parties did not intend the written paper to be a complete
integration of the agreement").
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In the order granting Fedor's motion for relief from judgment, the trial court

- concluded (1) the version of Rule 43(k), SCRCP? applicable at the time of the
execution of the agreement rendered the confidential settlement agreement not
binding on the court, (2) the 2009 amendment to Rule 43(k) was only prospective,
and (3) the confession of judgment was satisfied based on the parties' agreement at
the hearing that Fedor had paid more than $350,000.

On November 8, 2013, Smith filed a motion for reconsideration, arguing (1) Rule
43(k) 1s retrospective and the confidential settlement agreement is therefore
enforceable, (2) the agreement is admissible pursuant to several exceptions to the
parol evidence rule, (3) the agreement lacked any specific provisions requiring
confidentiality and Fedor's default on the obligations contained in the agreement
rendered any non-disclosure requirement no longer applicable, and (4) the
confession of judgment prohibited set-off of payments.

On July 22, 2014, the trial court issued a Form 4 order denying the motion for
reconsideration "because the [c]ourt did not receive a copy of the motion within ten
days of the motion being filed." Smith filed a subsequent motion for
reconsideration, arguing the original motion was timely because it was properly
mailed to Fedor and the clerk of court and Fedor suffered no prejudice from the
failure to provide the court with the motion within ten days of filing. Smith re-
submitted his original motion and requested the trial court consider the merits.3
The trial court ultimately denied the motion in a Form 4 order on September 5,
2014. This appeal followed.

STANDARD OF REVIEW

"The decision to grant or deny a motion for relief from judgment lies within the
sound discretion of the trial court and will not be disturbed on appeal absent an
abuse of discretion." Stearns Bank Nat'l Ass'n v. Glenwood Falls, LP, 373 S.C.
331, 336, 644 S.E.2d 793, 795 (Ct. App. 2007). "An abuse of discretion arises

? In 2002, when the agreement was executed, Rule 43(k) provided, "No agreement
between counsel affecting the proceedings in an action shall be binding unless
reduced to the form of a consent order or written stipulation signed by counsel and
entered in the record, or unless made in open court and noted upon the record." In
2009, the rule was amended to provide a third method—if the agreement is
"reduced to writing and signed by the parties and their counsel." Rule 43(k),
SCRCP.

3 Smith filed and served his notice of appeal on August 21, 2014, before the trial
court ruled on his second motion for reconsideration.
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where the judge issuing the order was controlled by an error of law or where the
order is based on factual conclusions that are without evidentiary support." Id.

LAW/ANALYSIS
I. Confidential Settlement Agreement

In 2002, Rule 43(k), SCRCP, provided, "No agreement between counsel affecting
the proceedings in an action shall be binding unless reduced to the form of a
consent order or written stipulation signed by counsel and entered in the.record, or
unless made in open court and noted upon the record." See Reed v. Associated
Invs. of Edisto Island, Inc., 339 S.C. 148, 152, 528 S.E.2d 94, 96 (Ct. App. 2000)
(quoting the version of Rule 43(k) that remained in effect in 2002). In 2009, the
rule was amended to provide a third method for making such an agreement
enforceable—if the agreement is "reduced to writing and signed by the parties and
their counsel." Rule 43(k), SCRCP. "In other words, an agreement is non-binding
until a condition is satisfied. Until a party is bound, she is entitled to withdraw her
assent." Farnsworth v. Davis Heating & Air Conditioning, Inc.,367 S.C. 634, 637,
627 S.E.2d 724, 725 (2006). "Rule 43(k) applies to settlement agreements." Id. at
637, 627 S.E.2d at 726. The rule "is intended to prevent disputes as to the
existence and terms of agreements regarding pending litigation." Ashfort Corp. v.
Palmetto Constr. Grp., Inc., 318 S.C. 492, 493-94, 458 S.E.2d 533, 534 (1995).

In Farnsworth, our supreme court reversed the trial court's granting of the
respondent's motion to compel the appellant to comply with a settlement agreement
because Rule 43(k) had not been satisfied. 367 S.C. at 636, 627 S.E.2d at 725.
The respondent's attorney had signed a letter received from the appellant that
offered a settlement, but the parties never entered the written document on the
record. Id. The appellant rescinded the agreement and the court concluded, "As
soon as [the respondent] received notice of rescission, the letter signed by counsel
ceased representing an agreement. The [trial] court, therefore, ordered [the
appellant] to comply with an agreement that did not exist." Id. at 637, 627 S.E.2d
at 725; see also Rule 43(k), SCRCP (stating a written agreement between counsel
1s not binding unless "signed by counsel and entered in the record").

We find the trial court was correct in deciding the former version of Rule 43(k)
applies to the confidential settlement agreement because the settlement agreement
was signed in September 2002, before the rule was amended. Because the
settlement agreement does not comply with the prior version of Rule 43(k), the
agreement is not binding on the court. See Hercules Inc. v. S.C. Tax Comm'n, 274
S.C. 137, 143, 262 S.E.2d 45, 48 (1980) (stating the general rule is that statutes are
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to be construed prospectively rather than retroactively, absent an express provision
or a clear legislative intent to the contrary). Additionally, this matter was not

~pending when the rule was amended in 2009, and thus, the exception providing for
civil procedure rule changes applying to pending matters is inapplicable. See
Graham v. Dorchester Cty. Sch. Dist., 339 S.C. 121, 124, 528 S.E.2d 80, 82 (Ct.
App. 2000) (providing new rules of civil procedure apply to proceedings in actions
pending at the time the rule is amended). The underlying lawsuit was dismissed
with prejudice in 2002, and Smith did not file the confession of judgment until
2013. Therefore the trial court correctly found Rule 43(k) applied only
prospectively.

II. Motion to Alter or Amend Judgment

The trial court properly denied Smith's motion for reconsideration because he
failed to provide the motion to the trial judge within ten days of filing. Rule 59(g)
would lack any purpose if trial courts committed error by denying the motion for
failure to comply with the rule. Further, our language in Gallagher v. Evert, 353
S.C. 59, 63-64, 577 S.E.2d 217, 219 (Ct. App. 2002) implies a trial court may deny
the motion solely on the basis of the rule. See 353 S.C. at 63,577 S.E.2d at 219
("Because the [trial] court found it appropriate to hear the matter, we find no error
in the [trial] court's decision to decide the motion despite [the appellant's] failure to
comply with Rule 59(g), SCRCP." (emphasis added)). Accordingly, the trial court
properly denied Smith's motion for reconsideration because he did not timely
provide a copy of the motion to the judge.

Because the trial court did not err in denying Smith's motion for reconsideration,
the arguments presented in that motion are unpreserved. The trial court never
ruled on Smith's arguments that the agreement was admissible pursuant to
exceptions to the parol evidence rule. Moreover, Smith raised several exceptions
to the parol evidence rule in his motion for reconsideration that had not been raised
before the trial court issued its order. See Hickman v. Hickman, 301 S.C. 455, 456,
392 S.E.2d 481, 482 (Ct. App. 1990) ("A party cannot use Rule 59(e)[, SCRCP] to -
present to the court an issue the party could have raised prior to judgment but did
not."). Consequently, none of Smith's arguments concerning exceptions to the
parol evidence rule are preserved for review.

III. Confession of Judgment

According to Rule 60(b)(5) of the South Carolina Rules of Civil Procedure, "On
motion and upon such terms as are just, the court may relieve a party . . . from a
final judgment . . . [if] the judgment has been satisfied . . . ." In order to correctly
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find the Confession of Judgment satisfied, the trial court must have found Fedor
paid $350,000 to Smith after the execution of the Confession of Judgment. See

.S.C. Code Ann. § 15-35-360(2) (2005) (providing a judgment by confession "must
show that the sum confessed therefor is justly due or to become due"). The
evidence before the trial court included the Fedor affidavit, which stated Fedor
"has paid to [Smith] ... the sum of $385,000[,] that sum being in excess of the sum
recited in [Fedor]'s Confession of Judgment and that the Confession of Judgment
should be deemed satisfied;" the Confidential Settlement Agreement, which was
not enforceable; and the affidavit from James Gilreath. While there was competing
evidence, we cannot say the trial court abused its discretion in granting Fedor's
motion for relief from judgment in this case. Stearns, 373 S.C. at 336, 644 S.E.2d
at 795 ("An abuse of discretion arises where the judge issuing the order was
controlled by an error of law or where the order is based on factual conclusions
that are without evidentiary support."). Accordingly, we affirm the trial court's
granting of Fedor's motion to be relieved from judgment.

Conclusion

Based on the foregoing analysis, the circuit court's order is
AFFIRMED

HUFF and THOMAS, JJ., concur.
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Appellantb,r Edwin N. Smith, Jr. (“Smith”), petitions the Court for rehearing and
reconsideration en banc of Opinion No. 5523 filed November 22, 2017 pursuant to Rule
221(a), SCACR. Appellant asks this Court to"reciorisider the decision to affirm the Lower
Court’s Order and hold that Rule 43(k), SCRCP, as existed on the date of the Lower
Court’s hearing on August 26, 201'3 should have béen applied t.o consideration of the
Confidential Settlement Agreement, thereBy making the Conﬁdentiai Settlement
Agreement -enforceable. This Court should reverse the Lower Court’s grant of
Respondent’s Rule 60(b) Motion for relief from the Confession of Judgment and enforce
the Confession of Judgment filed for the remaining $15,000 Respondent owes to
Appellant.

L. Graham v. Doréhester Cty. Sch. Dist. does not require that a case be pending
on the trial court roster on the day a change in a rule of civil procedure goes

into effect in order for the new rule to be applied to cases subsequently
coming before the court. :

This Court, in its Order of November 22, 2017, held.:”“Because the settlémentl
agreement does not comply with the prior version of Rule 43(k), the agreement is not
binding on the court. . . . Additionally, this matter was not pending when the rule was
amended in 2009, and thus, the exception providing for civil procedure rule changes

applying to pending matters is inapplicable. See Graham v. Dorchester Cty. Sch. Dist.,

339 S.C. 121, 124, 528 S.E.2d 80, 82 (Ct. App. 2000).” Smith v. Fedor, Op. No. 5523

(S.C. Ct. App. filed Nov. 22, 2017) (Shearouse Adv.Sh. No. 44 at 49) (internal citation
omitted).

Graham v. Dorchester Cty. Sch. Dist. does not require that a case be pending at

_the time a change in the rule is made in order for the new rule of civil procedure to be
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applied retroactively. The statement from Graham v. Dorchester Cty. Sch. Dist. that, “the

rules also govern ‘all further proceedings in actions then pending’ unless to do so would
not be feasible or work an injustice” is meant to point out how broadly sweeping the
retroactive principle regarding changes in the Rules of Civil Procedure is to cases before

the trial court. Graham v. Dorchester Cty. Sch. Dist., 339 S.C. at 124, 528 S.E.2d at 82. It

1s not meant to limit the circumstances in which rule changes are applied retrospectively.

In fact, in Graham v. Dorchester Cty. Sch. Dist., the Court of Appeals applied the

change in Rule 40, SCRCP, retroactively to a case that was not pending at the time Rule
40 was changed to add Rule 40(j). In addition, the case before the trial court was not a
newly filed matter either. In that case, the plaintiff’s original suit had been filed in 1991
and then stricken from the rosfer in 1993. On January 1, 1995, Rule 40(c)(3) was
amended and replaced by Rule 40(j). An order to restore the case placed the case back on
the roster in April of 1998. This Court held that the newly enacted Rule 40(j) applied
retroactively to the restored case.

Similarly in this case, Appellant’s original action was dismissed by settlement in
2002. (R. p. 10). The case was subsequently restored to the roster as case number |
01CP4004203R, by adding “R” to the prior case number for the restored case, following
Respondent’s filing of his Rule 60(b) Motion to vacate the Confession of Judgment. (R.

pp. 7-10, 15-16). A restored case, such was at issue in Graham v. Dorchester Cty. Sch.

Dist. and this case, is not a pending case on the date of the applicable rule change. See

Rule 40(a), (b), and (j) (providing that restored cases go to the foot of the roster). Yet

this Court has held in Graham v. Dorchester Cty. Sch. Dist. that changes in a rule of civil

procedure are applied retroactively to restored cases.
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IL Rule 43(Kk) is a rule of procedure affecting a remedy and is not a rule of
substantlve contract law and therefore should be applied retroactlvely

The version of Rule 43(k), SCRCP, as a ) rule of procedure, that existed on August
26, 2013, should have been applied to the proéeedings before the Lower Court. This
Court noted that, as a general ruie, statutory changes are construed prospectively rather
than retroactively absent an exéress provision or a clear legi’slative} intént to the contrary.
However, as this Court has previously held, “a principal exception is remedial or

procedural statutes are generally held to operate retrospectively.” Graham v. Dorchester

Cty. Sch. Dist., 339 S.C. at 124, 528 S.E.2d at 82. Rule 43(k) is a procedural rule not a

substantive rule of contract law. The South Carolina Supreme Court in Farnsworth v.

Davis Heating & Air Condition, Inc. stated in footnote 3 thereof that under the prior
Circuit Court Rule 14, the agreement signed by the parties’ counsel “would be
enforceable.” The Supreme Court therefore found that the version of Rule 43 then in
effect determined whether the settlement agreement was enforceable. Farmsworth v.

Davis Heating & Air Condmonmg Inc., 367 S.C. 634, 638, 627 S.C.2d 724, 726, n.3

(2006). A rule of law that is a matter of enforcement is a procedural law. See Edwards v.

State Law Enf’t Div., 395 S.C. 571, 580, 720 S.E.2d 462, 466 (2011) (stating that a

“procedural” law sets out a mode of procedure for a court to follow, or “prescribes a
method of enforcing rights.”). Rule 43(k), which sets out the method for enforcing the
rights under settlement agreements, is therefore a procedural law entitling it to be applied
retrospectively at the date of the hearing.

This Court held that the Confidential Settlement Agreement is not binding on the

Court under the prior version of Rule 43(k) and therefore applied the prior rule
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prospectively. In effect, this Court made Rule 43(k) a rule of contract law creating
substantive rights. However, the General Assembly, in the enabling statute for the South
Carolina Rules of Civil Procedure, declared that “neither the promulgation of the rules
nor this act may be construed to effect the substantive legal rights of any party to any
civil litigation in the courts of this State but shall affect only matters of practice and
procedure.” 1985 S.C. Acts No. 100, § 3 (“Act 100”) (emphasis added).
HI. The Lower Court erred in failing to consider Appellant’s Motion to Alter or
Amend Judgment under Rule 59(g) when the late mailing of the motion to

the Lower Court judge caused no prejudice to Respondent or caused no
detrimental effect on the Lower Court judge.

In the case of Patton v. Miller issued after briefing and oral arguments were made
in this case, our Supreme Court reversed the ruling of the trial court under an abuse of
discretion standard where the circuit court did not conduct a prejudice analysis under
Rule 15. The Supreme Cogrt stated: “While we have consistently held that a circuit
court’s ruling on any Rule 15 motion to amend is within its discretion, a court’s failure to

exercise discretion is itself an abuse of discretion.” Patton v. Miller, 420 S.C. 471, 490,

804 S.E.2d 252, 262 (2017).

Similarly, in this case the Lower Court did not point to any kind of prejudice that
resulted from the judge receiving the Appellant’s Motion for Reconsideration untimely
even though the motion was timely filed with clerk of court and timely submitted to .
Respondent. The Supreme Court pointed out that: “Today, however, we operate under
the far more flexible notice pleading provisions of the Rules of Civil Procedure. As
Professor Flannigan observed, ‘the purpose of the rules is to secure justice, and
consequently, they reduce formalities and technicalities.”” /d. at 492, 804 S.E.2d at 263

(citing James F. Flannigan, South Carolina Civil Procedure (2d ed. 1996)). The South

4
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Carolina Supreme Court further quoted the United States Supreme Court concerning the
overriding purpose of the rules of civil procedure to secure justice and reduce formalities
and technicalities, by stating:

“It is too late in the day and entirely contrary to the spirit of the ... Rules
of Civil Procedure for decisions on the merits to be avoided on the basis of
such mere technicalities. The ... rules reject the approach that pleading is
a game of skill in which one misstep by counsel may be decisive to the
outcome and accept the principle that the purpose of pleading is to
facilitate a proper decision on the merits.”

Id. at 493 (quoting Foman v. Davis, 371 U.S. 178, 181-82, 83 S.Ct. 227, 230 (1962)).

In reviewing the full record, it is indisputable that the valid Confidential
Settlement Agreement of the parties settled Appellant’s malpractice claims against
Respondent for $460,000 by payment of $50,000 within three days of the agreément with
- the $350,000 balance to be paid over ten years beginning the following year and to be
secured by a $350,000 confession of judgment. (R.' pp. 50 — 52). Respondent has paid
only $385,000 by his own admission. (R. p. 62). He therefore owes Appellant the
remaining $15,000. |
IV.  Petition for Rehearing En Banc.

Pursuant to Rule 219, SCACR, Appellant respectfully requests that this Court
réhear Appellant’s Petition en banc. Appellant submits that consideration' by the full
Court is necessary to secure or maintain uniformity of its decisions since this Order

conflicts with this Court’s prior ruling in Graham v. Dorchester Cty. Sch. Dist.

Moreover, the issue of whether the South Carolina Rules of Civil Procedure should be
applied only prospectively or retroactively will face the circuit courts on a frequent and

repeated basis; therefore, this issue involves one of exceptional importance. See Rule

219(2), SCACR.
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CONCLUSION

The retroactivity of the South Carolina Rules of Civil Pfocedure, including Rule
43(k), is not limited to only those situations where a newly-filed action is before the trial
court or a case is pending action on the court roster when a rule is changed. The Rules of
Civil Procedure in effect at the time of the hearing are to govern the proceedings of the
Lower Court. Therefore, Rule 43(k), SCRCP, in effect in 2013, which holds that
settlement agreements signed by both counsel and the parties are enforceable, should be
applied in this case. Further, all other arguments of Appellant are preserved under
Appellant’s Motion for Reconsideration that was timely filed and served on Respondent
and which created no prejudice by the late submission to the Lower Court judge.
For the foregoing reasons, Appellant requests that this Court grant this Petition for

Rehearing and Reconsideration en banc.

Respectfully submitted,
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Edwin M. Smith, Jr.,

Appellant,

David Fedor,

Respondent,
RETURN TO PETITION FOR REHEARING EN BANC

Respondent, bavid Fedor, respectfully submits this reﬂm to the petition filed by
_ appel.lant,.Edwin'M. Smith, Jr., for rehearing en banc of the decision of the Court of Appeals
filed Nov'emlA)ér 22, 2017, Opinion No. 5523. That decision, by a unanimous panel of this
Court (Loqkerﬁy, C.J., and Huff and Thomas, JJ), afﬁfmed the order of the-lower court
granting respondent relief from a judgment filed by appellant, because the judgment had
been satisfied. The Court of Appeals granted respbndent leave to serve and file a return to
appellant’s petition for rehearing en banc by January 4, 2018. The petition for rehearing, and

for rehearing en banc, should be denied in all respects.
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ARGUMENT AND AUTHORITIES
Abpellaﬁt brought this action against respondent in 2001 in the Richland County
Court of Common Pleas. Respondent executed a confession ofjudgment, in the amount of
$350,000, less any payments received by appellant from respondent through the date of
filing of the conféssion of judgment. R.pp. 11- 1.2. The action was dismissed with prejhdice
by order of dismissal dated chober 29, 2002, filed November 4, 2002. R. p. 10.

: On Febm@ 27, 2013, appellant filed the confession of judgment in the Richland
County Clerk’s Office, together with a document titled “Partial Satisfaction of Judgment”
Which asserted that resbor%dent had pﬁid $335,000 toward the confession of judgment,
leaving an unpaid balance of $15,000. R. PP 13-14. As of that date, 'ﬁpwever, it is
undisputed that respondent had in fact paid to appellant $385,000, a sum in excess of the
confessed amount of $350,000. R. pp. 4, 25, 38, 62,

» On April 23, 2013, respondent filed a motion pursuant to Rule 66(b)(5) of the South
Carolina Rules of Civil Procedure, seeking relief from the cénfession of judgment on the
grounds tﬁat the judgment had been éatisﬁed. R. pp. 15-17.

A hearing was held August 26, 2013, before Judgé DeAndrea Gist Behjamin. Atthe
~ hearing, respondent submitted an affidavit which recited he had paid appellant the sum of
$385,000. R. pp. 37, 62. Respondent’s affidavit was r-eceived in evidence without objection. |
R. pp. 37-38, 62-64. Counsel for appellant repeatedly conceded that respondent had paid
appellant $385,000. R. pp. 25, 38. No other evidence was presented by either party.

In his petition for rehearing, as he did in his final brief and ﬁngl reply brief
previously filed, appellaﬁt makes assertions about faéts notin evidence”that this Court should

disregard. The assertions pertain to a purported “Confidential Settlement Agreement.” The

2
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purported agreement is a handwritten document that was not in evidence and was not
considered by the lower court. No witness testified concerning the purported confidential
settlement agreement. It was not authenticated_ and was ﬁot admitted into evidence. .,See
Final Brief of Respondent, pp. 2-4, 10-11, 19, incorporated herein by reference. Appellant’s
factual recitals concefning this document are not supported by evidence, and those
statements should be disregarded in their entirety.

In his petitipn for rehearing, as he did in his final briefs, appellant argues for
~ enforcement of the purported “Confidential Settlement Agreément.” Appellant is seeking a
remedy not available under the procedura] posture of this case. This case was nof an action
~ by appellant to enforce a settlement agreement. It was an action b‘y respohdent for relief
from a confession of judgment that had been satisfied. The purported agreement was not in
.evid'ence. No testimony was taken éonceming the facts surrounding its making, who drafted
it, who participated in its m;aking, the many alterations showing oﬁ its face, or any further
events that may have occurred and that may be relevant to its authenticity or enforceability.
Because it was ﬁot offered into evidence, there was no occasion during the hearing for
respondent’s trial counsel to object to its admission on thesg or other grounds. |

The lower court correctly reviewed the confession of judgment and cor;ectly held
respondent was entitled to relief from the judgment, because it had been satisfied. The
unanimous panel of the Court of Appeals correctly analyzed the issues it decided and ‘
c~orrAectly affirmed the order of the lower couﬁ. No basis exists for rehearing this appeal or
for rehearing en banc. This Court should deny appellant’s petition for rehearing and for

rehearing en banc.
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L. The Court of Appeals properly affirmed the trial court’s ﬁndiﬁg that the purported
confidential settlement agreement is not binding on the court. (Opinion,
Law/AnaJy§_;is, D)

Sections I and IT of appellant’s petition for rehearing address the Court of Appeals’
| discussion of the purported confidential séttlement agreement in the opinion’s Law/Analysis
section, under ‘heading L 'Appellant’s sections I and II aré‘ interrelated aﬂd are therefore
addressed together in tlﬁs réturn. The Court-of Appeals did not misconstrue or misapply |
Graham v. Dorchester County School District, 339 S.C. 121, 528 S.E.2d 80 (Ct.App. 2000),
and the Court correctly found the 2009 amendment té Rule 43(k) of the South Carolina
Rules of Civil Procedure does not apply retroactively. The Court corr-ect]y. affirmed the
lower court’s holding that the purported settlement agreement is not binding on the court.

The lower court held that it could not c_:bnsider the purported | agreemeqt in
determining if the confession of j udgmént had been satis'ﬁed.g.nd further held the agreem'ent'
was n.ot bindiﬁg on the court. The court prérhised its decision with respect to the 'purport-éd
agreemenf on ité appliéation of Rule 43 (k) of the South Carolina Rulesi df‘Ciyil Procedure, as .
in effect when the parties ent-ered into the purported agreement in 2002. The court’s analysis
of the applicébility_of thé earlier version of Rule 43(k) and the Court of Appeals’ decision
affirming as to this issue were both correct. |

| When the agreement was allegedly reached in é002, Rule 43(k) provided, in relevant
part: | |

No agreement between counsel affecting the préceedings in an action shall be

binding unless reduced to the form of a consent order or written stipulation

signed by counsel and entered in the record, or unless made in open court and
noted upon-the record. _ '
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See Rule 43(k) (2002). This rule applies to settlement agreemenfs. Ashfort Corp. v.
Palmetto Constr. Group, Inc., 318 S.C. 492, 494-95, 458 S.E.2d 533, 534-35 (1995). In
this case, the purported confidential settlement agreement was never entered into the record.
Under the language of former Rule 43(k), the purported agreement is not binding on the
couﬁ. See Buckley v. Shealy, 370 S.C. 317, 322, 635 S.E.2d 76, 78 (2006); Farnsworth v.
Davis Heating & Air Cona’iti_oning, Inc., 367 SC 634, 638, 627 S.E.2d 724, 756 (2006). .
Both the lower court and the Court of Appeals correctly fpund the 2009 amendment
to Rule 43(k) applies prospectively. “In the construction of statutes,'there isa presu(pption
that statutory enaetments are to be considered prospective rather than retroactive in tﬁeir
operation u:ﬂess there is a specific provision or clear legislative intent to the contrary.”
Hercules Inc. v. South Carolina Tax Comm’'n, 274 S.C. 137,143,262 S.E.2d 45, 48 (1980).
This presumption of prospective application applies with equal force to new rules' of court.
See Gra.ham, 339 S.C. at 124, 528 S.E.2d at 81-82. Both the lower court and the Court of
Appeals correctly found the amendment to Rule 43(k) in 2009 did not apply retroactively to
this purported agreement, allegedly entered into in 2002.
In its decision, the Court ot; Appeals noted thet this case was not pending in 2009
when the rule was amended. Appellant makes a new argument under Graham, not
_previously made in his appellate briefs, that it does not matter th'at the action was not -
pending when the rule was amended. In his brief in the Court of Appeals, appellant
contended Graham dictatesAthat the current version of Rule 43(k) be applied retroactively to'
all cases pending before the court. Specifically, appellant quoted 5 lengthy passage from

Graham, then concluded:
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Therefore under Graham, Rule 43(k) is to be applied retroactively to all cases
pending before the court “unless to do so ‘would not be feasible or would
work injustice.”” Id. -

See Final Brief of Appellant, pp. 12-13. In response, respondent pointed out:
the passage in Graham quoted by appellant addressed the applicability of rule
changes to actions pending when the change was adopted or brought
thereafter. This action was brought in 2001, the purported settlement was
reached in 2002, and the action was dismissed in 2002, long before the
adoption of the 2009 amendment to Rule 43(k). -
See Final Brief of Respondent, p. 15. Although appellant filed a reply brief, he did not assert
in reply the argument he now makes in his petition for rehearing — that the action in Graham
was not pending at the time of the rule change at issue there but the amended version of the
rule was applied retroactively.

This new argument, made for the first time in the petition for rehearing, is not
preserved and should not be considered. See Herron v. Century BMW, 395 S.C. 461, 469,
719 S.E.2d 640, 644 (2011); Kiawah Property Owners Group v. Public Serv. Comm’n of
South Carolina, 359 S.C. 105, 113, 597 S.E.2d 145, 149 (2004). However, if it is
considered, it is without merit and should not serve as the basis for granting rehearing.
Under the clear language of Graham, quoted in appéllant’s final brief, changes to the rules of
civil procedure apply to actions “brought after they take effect” and to “actions then
pending”:

The South Carolina Rules of Civil Procedure provide that the rules . .". would

“govern all proceedings in civil actions brought after they take effect.”

Rule 86(a), SCRCP. Moreover, the rules also govern “all further

proceedings in actions then pending” unless to do so “would not be feasible

or would work injustice.” Id.; see McGann v. Mungo, 287 S.C. 561, 340

S.E.2d 154 (Ct.App. 1986) (holding the new rules of civil procedure apply to

all further proceedings in pending actions); James F. Flanagan, South

Carolina Civil Procedure 583 (2d ed. 1996) (“Rule 86(a) made these rules

applicable to cases then pending at the time of [sic] rules were adopted. 4
similar result follows when new civil rules are promulgated.”).
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See Final Brief of Appellant, p. 12, quoting Graham, 339 S.C. at 124, 528 S.E.2d at 82
(empbhasis added). X

Graham addressed a change to Rule '40 of the South Carolina Rules of Civil
Procedure, governing trial rosters énd restoration of a case to the trial roster after it has been
stricken. In Graham, the plaintiff brought her action in 1991, it was stricken in 1993, and

“she brought it a second time, after the intervening change to Rule 40, by moti.on to restore; a
1998 order placed the case back on the activg roster. See Graham, 339 S.C. at 122, 124-25,
528 S.E.2d at 81, 82. The case was later dismissed on statute of limitétions grounds,
pursuant to Rule 40(j). See id.,339S.C. at 123,125,528 S.E.2d at 81 , 82. The restored case -
was a resumption of the original case filed in 1991, and the Graham Court clearly treated it
as a case that was “pending” at the time of the amendment to Rule 40. The Co.urt analyzed

“the retroaétivity issue under the applicable test and determined it was feasible and would not
work injustice to abply the rule change retroactively. /d., 339 S.C. at 124-15, 528 S.E.2d at
82,. citing Rule 86(a), SCRCP. However, if it can be said that the case was not “pending”
when tﬁe rule change went into effect, as appellant now argues, then the restored action was
“brought after” the effective date of the rule change and therefore subject to the new version
of the rule. See RL.lle 86(a), SCRCP.

Unlike the restored action in Graham, the action in this cése was brought in 2001,
resolved by agreement in 2002, and dismissed wi£h prejudice in 2002, Appellant makes the
claim that this case was “restored” because the letter “R” appears in the case number on
certain documents in the record on appeal. There is nothing in the record on appeal to
establish that the case was ever “restored” under Rule 40(j). However, if the letter ‘;R” isan

indicator that the case at some point had been “restored” as contemplated by Rule 40(j), that

7
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‘event occurred prior to the dismissal in 2002, as evidenced by the letter “R” in the case

number on the 2002 order of dismissal. See R. p. 10. Appellant’s argument premised on the '
letter “R” in the case number is disingenuous and spurious.

This case was finally concluded in 2002, long before the 2009 amendment to Rule

" 43(k). The factual circumstances of Graham are entirely different. Graham does not

support applying Rule 43(k) retroactively to a case that was concluded in 2002 and was
neither pending in 2009 nor brought after the 2009 rule change. The Court of Appeals
correctly found the case was not pending when Rule 43(k) was amended..

In his arguments pfemised on Graham in his appellate briefs and in the new argument

asserted for the first time in his petit_ion for rehearing, appellant ignores the very important

language set out in Graham and Rule 86(a) concerning retroactive application of rule
changes. If the ana]ysis"bf Graham could somehow be applied to this action that was
conclucied in 2002, retroactive application of the change in Rule 43(k) is not feasib}e and
would work serious injustice, not only in this case but in potentially countless others.
Retroactive applicat_ion of Ruie 43(k) would have the effect of reviving lit.igati-on lon;g. before
énded and would upend established results. Agreements in existence prior to the-effective
date of the rule change in 2009, formerl)./ deemed not binding on the court, would suddenly
regain vitality and undo the ﬁnality that existed in caSes concluded prior_to the 2009
amendment. Suéh a result would be unfeasible and would work i_njustice by undermining the
finality of cases long ago resolved ahd concluded.

Appellant contends the rule change should be retroactively applied in this case,
clairniné it “is a procedural rule and not a substantive rule of contract law.;’ This assertion is

a misstatement of the standard. Hercules and Graham, which recognize a presumption of
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prospective application of new statutes or rules, note an exception to that presumption where
the new provision is femedial or procedural. .See Graham, 339 S.C. at 124, 528 S.E.2d at 82;
Hercules,274 S.C. at 143,262 S.E.2d at48. But those cases do not inject a con.sideration of
Whether tl"ne rule change is a substantive rule of contract law." Rather, the issue is whether
the change is remedial or procedural in nature. Moreover, if the provision is deemed
' remedial or procedural, that merely impacts the' presumption. See Graham, 339 S.C. at 124-
25,528 S.E.2d ét 82. It does not negate the remainder of the analysis-— wﬁether retroactive
application would not be feasible or would work injustice. See Rule 86(a), SCRCP. Indeed,
in Graham, the rule change was procedural, pertaining to the statute of limitations, but the
Coun'nonethelgss evaluated whether the new rule should be applied retroactively under the
standard of Rule 86(a). See Graham, 339 S.C. at 124-25, 528 S.E.2d at 82.

Here, the amendment to Rule 43(k) was not merely remedial or procedural. The
amendment has the effect of making binding and enforceable settlement agreements that
previously had no binding effect upon the court. To find that the amendment applies
retroactively would potentially resurrect countless actions in which such.agr_eements, not
previously deemed binding and enforceable, could' Be brought before the court even though

the actions in which they were reached were concluded years prior to the effective date of the

' Appellant quotes passages from Farnsworth v. Davis Heating & Air Conditioning, Inc., 367
S.C. 634,627 S.E.2d 727 (2006), and Edwards v. State Law Enforcement Division, 395 S.C.
571, 720 S.E.2d 462 (2011), out of context. Neither supports nor warrants the result
appellant seeks. Appellant implies that former Circuit Court Rule 14 was in effect when the
agreement at issue in Farnsworth was entered but that the Court applied the later Rule 43(k).
This implication is unfounded. The footnote discussing Circuit Court Rule 14 merely stated
that the agreement in Farnsworth would have been enforceable under the former rule. That -
footnote did not state the former rule was in effect when the agreement was entered.-
Although the 2006 Farnsworth decision does not state the date of the agreement, its
discussion of the course of the litigation makes it apparent that the litigation occurred after
the Rules of Civil Procedure went into effect in 1985, not while the former Circuit Court
Rules were in force.
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amendment. Such a result is not feasible and would work injustice by reopening final
litigation outcomes. In this case, there is no basis for retroactive application of the
amendment to Rule 43(k) and clear reason not to allow retroactive application.

For these reasons, and for the -additional reasons outlined in the Final Brief of

Respondent, pages 13-16, incorporated herein by reference, the Court of Appeals properly

affirmed the lower court’s concfusion that the purported settlement agreement was not

binding on the Court; and no rehearing of this issue is warranted.

II. The Court of Appeals properly affirmed the trial court’s denial of the motion for
reconsideration due to non-compliance with Rule 59(g) of the South Carolina Rules
of Civil Procedure. (Opinion, Law/Analysis, IT)

Section III of appellant’s petition for rehearing addresses the Court of Appeals’
discussion of the lower court’s denial of the motion for reconsideration due to appellant’s

failure to comply with Rule 59(g) of the South Carolina Rules of Civil Procedure, in the

opinion’s Law/Analysis section, under heading II. The Court correctly analyzed this issue,

and the new authority cited by appellant does not control or alter the Court’s determination

under Rule 59(g).
When appellant filed his first motion for reconsideration in the lower court, he did
not comply with Rule 59(g), which provides:

A party filing a written motion under this rule shall provide a copy of the
motion to the judge within ten (10) days after the filing of the motion.

See Rule 59(g), SCRCP. The lower court denied the motion for reconsideration because of

appellant’s non-co.mpliance with Rule 59(g). The Court of Appeals affirmed this ruling,

finding “Rule 59(g) would lack any purpbse if trial courts committed error by denying the

motion for failure to comply with the rule.”
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Most of the authorities on which appellant relied with respect to this issue in his

appellate brief are not applicable to the issue presented here, and respondent addressed the |

inapplicability of those authorities in his respondent’s brief. See Final Brief of Respondent,
pp.19-21, incorporaied herein by reference. One of the authorities he cited, however,

actually supports the conclusion reached by the Court of Appeals. In Gallagher v. Evert, 353

S.C. 59, 63-64, 577 S.E.2d 217, 219 (Ct.App. 2002), the Court of Appeals expressly noted

that the lower court stated it could have denied the motion “‘on this ground alone,’” and the

Court of Appeals did not correct this assertion. See Gallagher,353S.C. at63,577S.E.2dat

219. In this case, the Court of Appeals correctly found Gallagher implies that a trial court

may deny the motion solely on the basis of Rule 59(g).

The Court of Ap;ﬁeals appropriately decided this issue based on the rule’s.

requirement of notifying the judge of the motion to reconsider within 10 days of its ﬁling.‘

The language of the rule is mandatory, using the word “shall.” See Rule 59(g), SCRCP. It : '

co_ntaiﬁs no additional language setting forth a basis for reviewing-a Rule 59(e) motion on
the merits where the requirement of Rule 59(g) has not been met. The Court appropriately
affirmed the lower court’s denial of the Rule 59(e) motion due to non-compliance with Rule

59(g).

Citing Patton v. Miller, 420 S.C. 471, 804 S.E.2d 252 (2017), decided by the

Supreme Court after briefing and argument but prior to the decision of the Court of Appeals

in this case, appellant contends the Court of Appeals erred in not conducting a prejudice
analysis. The Patton decision, which construed Rule 15(a) of the South Carolina Rules of
" Civil Procedure, is inapplicable to the Rule 59(g) issue this case. Rule 15(a) addresses the

standard for granting leave to amend pleadings. Significantly, the rule explicitly mandates a

11
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prejudice analysis. , See Rule 15(a), SCRCP (“leave shall be freely given when justice so

“requires and does not prejudice any other party”). The’ Supreme Court addressed the -

.

language of Rule 15(a) that requires the court to consider the prej-udice resulting from

amendment of a coinp]aint, and the Court reversed based on the lower court’s failure to

conduct this mandated prejudice analysis. |

Unlike Rule 15(a), no language in Rule 59(g) requires a prej'udice analysis where the
moving party fails to p;ovide a copy of the motion to the judge \;vithjn 10 days of filing the
motion. Under the rule’s language, the Rule 59(g) requirement is mandatory. The Court of
A;.)pealis apprqpﬁate]y upheld the court’s decision to deny the motion on the basis of the
movant’s failure to comply with this requirement.

1I.  The Court of Appéais properly affirmed the trial court’s grant of relief from
judgment under Rule 60(b)(5), and appellant has not sought rehearing of this issue,
which is now final. (Opinion, Law/Analysis, 1IT)

The Court of Appeals determirie'dvthe trial court did not abuse its discretion in
grémting respondent’s motion for relief from judgme'ntwana affirmed tﬁe order granting suéh
relief, in the opinion’s Law/Analysis section, under heading I11: Appellé.nt’s petitiqn for
rehearing does not seek further review of this deterrninaﬁon, and it is the law of the case.
The Court of Appeals’ decision affirming thé lower court on the central issue before it —
whether the confession of judgment had been satisfied — is not challenged in the petition fo'r
rehearing. It is a final determination of the- action. |

A§ previously noted, the issue before the lower court, based on the Rule 60(b)(5)
motion filed by respondent, was the question whet-her respondent was entitled to relief from
the confession of jﬁdgﬁent because the judgment had _beén satisfied. This case was not an
action to enforce a settlement agreement. No pleading filed by appellant placed the

12
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pﬁrporte'd settlement agreement before the court. When appellant sought to have the court
construe and enforce a purportéd confidential settlement agreement, respondent objected.
The lower court’s order addressed two questions: whether it couid consider and enforce fhe
pumoﬁed égreement (R. pp. 4-5, Discuésion, Part I) and whether the confession of judgment
had been satisfied (R. pp. 5-6, Discussion, Part I). The Court of Appeals separately
addressed each of these issues (Law/Analysis, I, Confidential Settlement Agreement, and
Law/Analysis, 111, Confession Qf Judgment), and it affirmed as to each is_sue. |
In his petition for rehearing, Appellant has not raised as an issue a challenge to the -
Court of Appeals’ determination that the lower court did not abuse its discretion in finding
the confession of judgment was satisfied and respondent was entitled to relief from-the
judgment. (Law/Analysis, 111, Confession of Judgment). This determination is the law of
the case. | |
" Under the “two issue rule,” where a decision is based on more than one ground, a
feviewirig court must-afﬁrm unless the appellant appeals all grounds, because the unappealed
ground is the law of the case. Atlantic Coast Builders & Contractors, LLC v. Lewis, 398
S.C.323,328,730S.E.2d 282, 284 (2012); Jones v. Lott, 387 S.C. 339, 346, 692 S.E.2d 900,
903-04 (2010); Mason v. Mason, 412 S.C. 28, 48, 770 S.E.2d 405, 415 (Ct.App. 2015):
Here, appellant has not sought rehearing of the determination made by the Court of Appéals_,
as to the confession of judgment, and that determination is dispositive of the case.
Accordingly, no rehearing should be granted on any other ground.
IY. There is no basis for granting reheaing en banc. |
The éxtraordina:y and disfavored remgdy of rehearing en banc is not appropriate in

this case. The South Carolina Appellate Court Rules provide:

13
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A hearing or rehearing en bclznc is not favored and ordinarily will not be
ordered except (1) when consideration by the full court is necessary to secure
or maintain uniformity of its decisions, or (2) when the proceeding involves a
question of exceptional importance.
See Rule 219(a), SCACR. In th_is case, neither of these criteria is met. First, contrary to
appellant’s contentions, the determinations of thé Court of Appeals as to every issue
addressed in ifs opinion are cons-istent with and ﬁot contrary to any precedent of the Court of
Appeals, including Graham v. Dofchester County School District, as more ful‘ly discussed
above. Second, the proceedings do not involve a question of exceptional importance.
Appellant asserts the issue of retroactivity of rule changes will face--cifcuit courts on a
' ﬁeduent and repeated basis and that this circumstance makes the retroactivity issue one of
. exceptional irﬁportance. To the contrary, the body 6f case law pertaining to
proSpecﬁve/retroactive application of rule changes provides the necessary guidance to the
circuit court bench on the proper analysis of such questions. Because each rule chaﬂge is
um'éue and the issue_ of prosp_ective or retroactive épplication depends on the nature of the
rule change and.the specific facts of the case in which the prospective/retroactive application
issue is bei;lg decided, the resolution of the issue in tlns case does not have significant
implications on future, as yét unknown, changes to rules other than Rule 43(k). Under these
circumstances, the resolufion of the prospective/retroactive application issue in this case is
unique to its specific factual circumstances and does not have exceptiopal importance so as
to warrant rehearing en bané. The grounds invoked by appellant for rehearing en banc are
unfounded. Because the issues raised By appellant’s petition do not fit within the narrowly

drawn criteria for rehearing en banc, that aspect of appellaht’s petition for rehearing should

be denied.
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CONCLUSION
For all the reasons set forth above, and based on all the arguments and authorities
cited in the final brief of respondent, this Court correctly addressed the issues it decided and

correctly affirmed the decision of the lower court. No basis exists for the Court of Appeals

. torehear this case, and no basis exists for rehearing en banc. The petition for rehearing filed

by appellant should be denied in every particular.

Respectfully submitted,

e o0y

- Katherine Carruth Goode
229 South Congress Street

- P.O.Box 1175
Winnsboro, South Carolina 29180

- Telephone: (803).799-4440
South Carolina Bar number 008951
Attorney for Respondent
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The South @ar_n[iﬁa:@nurt.nf Appeals

Edwin M. Smith, Jr., Appellant,
2
David Fedor, Respondent.

Appellate Case-No. 2014-001826

ORDER

After careful consideration of the petition for rehearing, the Court is unable to
discover that any material fact or principle of-law has been either overlooked or
disregarded, and hence, there is no basis for granting a rehearing. Accordingly, the
petition for rehearing is denied.

Columbia, South Carolina

CcC:

William Mitchell Hogan, Esquire (Z[/W, 0?‘%901 Cg/
James R. Gilreath, Esquire o » 14
Katherine Carruth Goode, Esquire
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