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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS FOR
COUNTY OF CHARLESTON ) THE NINTH JUDICIAL CIRCUIT
) f', ,,.-"", 2
) %,
) 2
Alton Chisolm, # 241794, ) 2015-CP-10-5718 . QL&
) | \. Y
Applicant, ) s,
) CONDITIONAL ORDER OF DISMISSAY,
\2 ) \ "ff‘,\c.'
' )
State of South Carolina, ) \
) N
Respondent, )

)

This matter comes before the Court by way of the application for post-conviction relief
(PCR) filed October 22, 2015. Respondent made its Return requesting the application be
summarily dismissed.

PROCEDURAL HISTORY

Applicant is presently confined in the South Carolina Department of Mental Health
pursuant to orders of commitment of the Charleston County Clerk of Court. Applicant was
indicted at the February 2003 term of the Charleston County Grand J ury for three counts of lewd
acts upon a minor (2003-GS-10-881, 1003 and 1005), criminal sexual conduct-2™ offense, and
failure to change address for the sex offender registry (éOOB-GS-l 0-1006). He was represented
by James Smiley, Esquire. Deborah Herring Lash, Esquire, prosecuted the case. On August 29,

2003, Applicant pled pursuant to North Carolina v. Alford to two counts of lewd acts upon a

minor. Applicant pled guilty as indicted to failing to change address for sexual offender registry.
The criminal sexual conduct charge was nolle prossed, as well as, one charge of lewd act upon a
minor (2003-GS-10-881). Applicant was sentenced by the Honorable Deadra L. Jefferson to

confinement for a period of eight (8) years both counts of lewd acts upon a minor and ninety (90)

(_35\ o
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days for the failure to change address charge. The charges were to run cc;ncurrently and
Applicant was to be given credit for time served. Applicant filed a pro se notice of appeal.

On August 19, 2004, the South Carolina Court of Appeals dismissed Applicant's appeal
for failure to show that the notice of appeal had been served within the ten-day requirement of
Rule 203(b)(1), SCACR. On December 30, 2004, the Court of Appeals dismissed Applicant's
subsequent petition for rehearing and issued the Remittitur on January 18, 2005, The Applicant
then filed a motion to recall the remittitur which the Court of Appeals denied on February 15,
2005.

2005-CP-10-267

Subsequently, Applicant filed his first post-conviction relief application on January 21,
2005 alleging that he was being held in custody unlawfully as a result of; ineffective assistance
of counsel, lacic of subject-matter jurisdiction, and due process violations. Respondent made its
retuﬁ on July 27, 2006. On November 14, 2007, an evidentiary hearing into the matter was
convened at the Berkeley County Courthouse before the Honorable J. Cordell Maddox Jr.
Applicant was present and represented by David L. Michel, Esquire. Salley W. Elliott
represented Respondent. On January 11, 2008, Judge Maddox denied and dismissed the

application with prejudice.

CURRENT APPLICATION

In his second and current pro se application, Applicant alleges he is being held in custody
unlawfully for the following reasons:

1. Actual-innocence - jurisdictional defects.




Also, before the Court are the records of the Charleston County Clerk of Court regarding the
subject conviction, Applicant’s prior PCR and appellate records, and Applicant’s records from
the South Carolina Department of Corrections.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

The Court has revicwed the pleadings and all relevant supporting documents. Pursuant to
S.C. Code Ann. § 17-27-70(b), the Court makes the following findings of fact and conclusions of
law:

Statute of Limitations

The Court finds that the application is summarily dismissed for failure to comply with the
filing procedures of the Uniform Post-Conviction Procedure Act. S.C. Code Ann. § 17-27-10 to
-160 (“the Act”). Specifically, the Act requires as follows: |

An application for relief filed pursuant to this chapter must be filed within one

year after the entry of a judgment of offense or within one year after the sending

of the remittitur to the lower court from an appeal or the filing of the final
decision on appeal, whichever is later.

S.C. Code Ann. § 17-27-45(A).
The South Carolina Supreme Court has held that the statute of limitations shall apply to

all applications filed after July 1, 1996. Peloquin v. State, 321 S.C. 468, 469 S.E.2d 606 (1996).

Applicant was convicted of the offense he currently challenges on August 29, 2003. The
Remittitur from Applicant’s unsuccessful appeal was issued on January 18, 2005. Applicant was
therefore required to file any application for post-conviction relief on or before January 18, 2006.
However, Applicant did not file this Application until October 22, 2015, well after the statutory
filing period had expired.

A motion for summary judgment may properly be used to raise the defense of statute of

limitations, McDonnell v. Consolidated School District of Aiken, 315 S.C. 487, 445 S.E.2d 638




(1994). Summary dismissal of a PCR application is appropriate when the application is filed

after the statutory filing period. Leamon v. State, 363 S.C. 432, 611 S.E.2d 494 (2003). In

addition, S.C. Code Ann. §17-27-70(c) (1985) authorizes the Court to “grant a motion by either
party for summary disposition of [an] application when it appears from the pleadings ...that there
is no genuine issue of material fact and the moving party is entitled to judgment as a matter of
law.” Therefore, this application is dismissed for failure to file within the time mandated by the
Act.
Suécessive

The Court also finds that this application is successive to Applicant’s previous PCR
application. Courts disfavor successive applications and place the burden on applicants to
establish that any new ground raised in a subsequent application could not have been earlier

raised in a previous application. Foxworth v. State, 275 S.C. 615, 274 S.E.2d 415 (1981);

Arnold v. State, 309 S.C. 157, 420 S.E.2d 834 (1992). Section 17-27-90 of the South Carolina
Code states:

All grounds for relief available to an applicant under this chapter must be raised in
his original, supplemental, or amended application. Any ground finally
adjudicated or not so raised, or knowingly, voluntarily, and intelligently waived in
the proceeding that resulted in the conviction or sentence or in any other
proceeding the applicant has taken to secure relief, may not be the basis for a
subsequent application, unless the court finds a ground for relief asserted which
for sufficient reason was not asserted or was inadequately raised in the original,
supplemental, or amended application.

Under this statute, successive post-conviction relief applications are forbidden unless an
applicant can indicate a “sufficient reason” why new grounds for relief were not raised or were
not properly raised in previous applications. Aice v. State, 305 S.C. 448, 409 S.E.2d 392 (1991).
Any new ground raised in a subsequent application is limited to those grounds that “could not

have been raised ... in the previous application.” 1d. at 450, 409 S.E.2d at 394. If the applicant




could have raised these allegations in a previous application, then the applicant may not raise
those grounds in successive applications. Id. Applicant bears the burden of showing the
allegations could not have been previously raised. Land v. State, 274 S.C. 243, 262 S.E.2d 735
(1980).

Applicant’s current allegations were or could have been raised in the proceedings based.
on Applicant’s prior application for post-conviction relief, thus, the current application is
successive and barred under S.C. Code Ann. § 17-27-90. Applicant has failed to establish any
sufficient reason why he could not have raised his current allegations in his previous application
for post-conviction relief. Accordingly, this Court finds Applicant has failed to meet the burden
imposed upon him, and this current PCR application is summarily dismissed as successive to
Applicant’s previous PCR application.

CONCLUSION

Pursuant to S.C. Code Ann. § 17-27-70(b), the Court intends to dismiss .this application
with prejudice unless Applicant provides specific reasons, factual or legal, why the application
should not be dismissed in its entirety. Applicant is granted twenty (20) days from the date of
service of this Order upon him to show why this Order should not become final. Applicant shall
file any reasons he may have with the Charleston County Clerk of Court and shall serve
opposing counsel at the following address: |

Office of the Attorney General
Attn: Rasheeda Cleveland, Esquire
PCR Division - 9" Circuit

P.0O. Box 11549
Columbia, South Carolina 29211




Applicant is cautioned that his response to this order must be actually received by the Charleston
County Clerk of Court and opposing counsel within twenty (20) days, and that that the Court will
not consider any issues raised in his response if not so timely filed and served.

AND IT IS SO ORDERED this }Q‘wda of (k3 ,2017.

“

1STALEA HARR! ((10 ON N
Chief Administrative Jud
Ninth/Judicial Circuit

\’W\br\di'm OQ.M\MJ , South Carolina




ALAN WILSON
ATTORNEY GENERAL

October 6, 2017

The Honorable Kristi Lea Harrington
300B California Ave.
Moncks Corner, SC 29461

Re: " Alton Chisolm v, State of South Carolina
2015-CP-10-5178

Dear Judge Harrington:

Enclosed please find an original proposed Conditional Order of Dismissal in the
above-captioned case. The Honorable Deadra Jefferson, Chief Administrative Judge for the Ninth
Circuit, Charleston County, has a conflict of interest in this matter and has advised our office to refer
all matters pertaining to the above referenced case to your office, T herefore, if this Order meets your
approval, please sign and forward to the Clerk’s office and have her serve the order on all parties, If
you have any questions, please feel free to contact me. :

Sincerely,

Ak CLA_

Rasheeda Cleveland .
~ Staff Attorney

RC/jaj
Enclosures

cc:  Alton Chisolm

[LERDERT C. DENNIS BUILDING o POST OFFICE BOX 11549 a (.‘.\'.lITL-'MBl.'\.SCZ.‘JZI1-1549 o 'TELEPHONE 803-734-3970 » FACSIMILE §03-253-6283




ALAN WILSON
ATTORNEY GENERAL

The Honorable Julie J. Armstrong
Charleston Clerk of Court

100 Broad St., Ste. 106
Charleston, SC 29401-2210

S
L il A

3
v

October 6, 2017

Re: Alton Chi.solm v. State of South Carolina

Dear Ms. Armstrong:

2015-CP-10-5428

SN

/

Enclosed please find the original Return and Motion to Dismiss of the Respondent,
with its accompanying attachments, in the above-captioned case, for filing in'your office.

RC/jaj

Enclosure

Sincerely,
Rasheeda Cleveland
Assistant Attorney General

. cC Honorable Kristi Harrington

Alton Chisolm

REMBERT C, DENNIS BUILDING o POST OFFICEBOX 11549 » COL:UMBIA. 5C29211-1549 o TELEPHONE 803-734-3970 o FACSIMILE §03-253-6283




STATE OF SOUTH CAROLINA )
. )

COUNTY OF CHARLESTON )
)

)

ALTON CHISOLM, #241794 )
Plaintiff, )

VS, )

)

STATE OF SOUTH CAROLINA )
Defendant. )

IN THE COURT OF COMMON PLEAS
NINTH JUDICIAL CIRCUIT
CASENO:  2015-CP-10-5718

MOTION AND ORDER INFORMATION
FORM AND COVERSHEET

Plaintiff's Attorney:

Alton Chisolm, Pro Se.
Address: ¢/o DMH-SVP

7901 Farrow Road; Building 6
Columbia SC 29203

Phone: Fax
E-mail: Other;

Defendant’s Attorney:
Rasheeda Cleveland, Esquire,
Address:

PO Box 11549

Columbia, SC 29211

Phone: Fax
E-mail: Other;

| I[MOTION HEARING REQUESTED (attach written motion and complete SECTIONS I and III)

MFORM MOTION, NO HEARING REQUESTED (complete SECTIONS II and IIl)
[ JPROPOSED ORDER/CONSENT ORDER (complete SECTIONS II and III)

SECTION I: Hearing Information
Nature of Motion:

Estimated Time Needed: Court Reporter Needed: [ JYES/X] NO

SECTION II: Motion/Order Type
[CIWritten motion attached
Form Motion/Order .
Ihereby move for relief or action by the court as set forth in the attached proposed order.

et il

February 13, 2018
Signature of Attorney for [ ] Plaintiff /X Defendant

Date submitted

SECTION III; Motion Fee
(] PAID - AMOUNT: §
EXEMPT: [[] Rule to Show Cause in Child or Spousal Support
(check reason) [ ] Domestic Abuse or Abuse and Neglect
] Indigent Status ~ [_] State Agency v. Indigent Party
(] Sexually Violent Predator Act Post-Conviction Relief
[_] Motion for Stay in Bankruptcy
[[J Motion for Publication [ Motion for Execution (Rule 69, SCRCP)
(] Proposed order submitted at request of the court; or,
reduced to writing from motion made in open court per judge’s instructions
Name of Court Reporter:

[7] Other:
JUDGE’S SECTION
(] Motion Fec to be paid upon filing of the attached | JUDGE CODE
order.
[] Other: Date:
CLERK’S VERIFICATION
Collected by: Date Filed:

(] MOTION FEE COLLECTED: $
[] CONTESTED - AMOUNT DUE: § .

SCCA 233 (11/2003)
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS FOR
COUNTY OF CHARLESTON ) THE NINTH JUDICIAL CIRCUIT
)
)
)
Alton Chisolm, # 241794, ) 2015-CP-10-5718
) < o
Applicant, ) N .
) FINAL ORDER OF DISMISSAL, 2.
v. ) :
)
State of South Carolina, ) X
) N,
Respondent. ) \

)

This matter comes before the Court by way of the application for post-conviction relief
(PCR) filed October 22, 2015. Respondent made its Return requesting the application be
summarily dismissed.

Pursuaﬁt\- to this request, and aﬁef reviewing the pleadings in this matter and all of the
records attached theréto, this Court issued a Conditional Order of Dismissal signed October 19,
2017 and filed October 25, 2017, provisionally denying and dismissing this action, while giving
the Applicant 20 days from the date of service of said Order in which tc; show why the dismissal
should not become final. Attached to this Final Order and incorporated herein by reference is an
Affidavit of Service serving the above-mentioned Conditional Order of Dismissal on Applicant.
However, Applicant refused to accept service as indicated on the bottom of the affidavit.

Applicant filed a document captioned “Objection to Conditional Order of Dismissal” on
November 30, 2017, in which Applicant re-alleges his claim of actual innocence, Applicant also

filed several copies of various documents and “exhibits” in support of his claim of innocence.

Page 1 of 3




This Court has reviewed Applicant’s responses to the Conditional Order of Dismissal in
their entirety, in conjunction with the original pleadings, and finds a sufficient reason has not
been shown why the Conditional Order of Dismissal should not become final.

The Court finds that this Application is untimely. S.C. Code Ann, § 17-27-45(a)
provides: “An application for relief filed pursuant to this chapter must be filed within one year

after the entry of a judgment of conviction or within one year after the sending of the remittitur
to the lower court from an appeal or the filing of the final decision on appeal, whichever is later.”
The statute of limitations. applies to all applications filed .aﬂer July 1, 1996. See Peloguin v.
State, 321 S.C. 468, 469 S.E.2d 606 (1996). Applicant was convicted of the offense he currently
challenges on August 29, 2003. The remittitur from Applicant’s appeal was issued on January
18, 2005. "The time Limjtation in S.C. Code §17-27-45(A) provides that, where a
defendant appea]s his conviction (as Applicant did here), the one-year period begins the
date the remittitur is sent by the appellate court—not the date of conviction.” See McCoy v.
State, 401 S.C.363, 368-69, 737 S.E.2d 623, 626 (2013). Thus, the statute of limitations runs
from the date of remittitur from the appeal of the underlying conviction. Therefore, any
application for post-conviction relief submitted by Applicant was therefore due on or before
January 18, 2006. However, Applicant did not file this Application until October 22, 2015, well
after the statutory filing period had expired.

The Court also finds that this Application is successive to Applicant’s previous PCR
application filed on January 21, 2005. Successive post-conviction relief applications are
forbidden unless an applicant can indicate a “sufficient reason” why new grounds for relief were
not raised or were not properly raised in previous applications. Aice v. State, 305 S.C. 448, 409

S.E.2d 392 (1991). Any new ground raised in a subsequent application is limited to those
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grounds that “could not have been raised ... in the previous application.” Id, at 450, 409 S.E.2d
at 394. If the applicant could have raised these allegations in a previous application, then the
applicant may not raise those grounds in successive applications. Id. Applicant bears the burden
of showing the allegations could not have been previously raised. Land v, State, 274 S.C. 243,
262 S.E.2d 735 (1980). The Application currently before the Court seeks post-conviction relief
on the basis of “actual innocence.” Applicant could have raised his current allegations in his first
application. Accordingly, this Court finds that that the Application is successive.

IT IS THEREFORE ORDERED that for the reasons set forth in the Court’s
Conditional] Order of Dismissal, the Application for post-conviction relief is hereby DENIED
AND DISMISSED WITH PREJUDICE.

This Court hereby advises the Applicant that he must file and serve a Notice of Appeal
w‘it-hin. \30 days of the service of this Order to secure appellate review. See Rule 203, SCACR.
Applicant’s attention is directed to Rule 243, SCACR, for the procedures following the filing and

service of the notice of appeal

AND IT IS SO ORDERED this g@‘“aay of ,l/;};mm,u(\)/ , 2018,

Kz#x’s‘ﬂl LEA HARRINGTON
f

Chie VAdmim’ trative Judge

NinthJudicial Gircuit
%Qm , South Carolina
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ALANWILSON
ATTORNEY GENERAL

February 13,2018

The Honorable Kristi Lea Harrington
Chief Administrative Judge

300B California Ave.

Moncks Corner, SC 29461

RE: Alton Chisolm, #241794 v, State of South Carolina
2015-CP-10-54378

8Ng

Dear Judge Harrington:

Enclosed please find the original proposed Final Order of Dismissal in the
above-captioned case. For your convenience, | am enclosing a copy of the signed and served
Conditional Order of Dismissal for your review. '

If this Order meets your approval, please sign and return to me in the enclosed
envelope, and | will forward to the Charleston County Clerk of Court to be filed and served.

Sincerely,

Rasheeda Cleveland
Assistant Attorney General

RC - jaj
Enclosure

cee Alton Chisolm, #241794
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