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In response, Respondent asserts that this argument is in error because as no .séérch
warrant was obtained in the present case, S.C. Codg Ann, § 17-13 -140 does not provide any
protection or relief to Applicant. See McKnight, 291 S.C. at 115, 352 S.E.2d at 474 (hold_ing that
when a motion to suppr;ass is decided on constitutional grounds rather than S,C. Code Ann. § 17-

13-140, whether the defendant has standing is the appropriate inqﬁiry). Therefore, as the

decedent’s cell phone was searched without a warrant, S.C. Code Aann. § 17-13-140 was not -

utilized in the preseht case and trial counsel cannot be deficient for failing to challenge evidence
based on its grounds. Additionally, Respondent argued that trial counsel cannot be deficient for
failing to challenge the information based on Fourth Amendment grounds, as Applicant lacked
standing to make such a challenge because he had no reasonable expectation of privacy in the
decedent’s cell phone.

This Court agrees with Respondent and finds that Applicant is not entitled to the
protections of 5.C. Code Ann. § 17-13-140 because no search warrant was obtained'by law

enforcement to view and extract information from the decedent’s phone. As S.C. Code Ann. §

17-13-140 is inapplicable, Applicant is only afforded the protections provided by the Fourth

Amendment of the United States Constitution to challenge the warrantless search'of the
decedent’s cell phohe. As discussed above, 'Applicant would need standing to chaIlenge the
search of the decedent’s cell phone, which he is clearly l.acking. Because Applicant had no
standing to challenge the evidence obtained from the decedent’s cell phbne based on either Forth
Amendment grounds 6r S.C. Code Ann. § 17-13-140 grounds, trial counsels werc. not ineffective

for failing to either move to suppress and/or object to the information obtained by the warrantless

Page 12 of 63
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search of the decedent’s phone. Based on the foregoing reasons, this Court finds that the
performance of trial counsel was within the range of competency required and was not deficient
in regards to this-allegation. Therefore, this éllegation must be denied and dismissed with
prejudice.

Alfegation No. 2: Trial counsel rendered ineffective assistance when he failed to present a
suppression motion or enter contemporaneous objections on the basis that the search warrants
obtained for cell phone records were the fruit of the poisonous tree of the warrantless search of

the victim's cell phone and/or in violation of S.C. Code 17-13-140; therefore, the cell phone

records, tower information and testimony should have been excluded.

During the course of the investigation into the murder of Nathaniel Caséy, law
enforcement sought and qbtained search warrants for three numbers: Sprint Number (646) 408-
5502, Cingular Number (843) 615-3711, and Verizon Number (718) 299-6611. Appli@t
introduced a copy of each warrant as Aéplicant’s Exhibits Nos. 11, 12, and 13.'All three waxfants
were obtaingd in Richland County pursuant to S.C. Code Ann. § 17-13-140 and were sent to the
custodian of record for the various cell phone entities,. all located outside of .South Carolina.
Applicant alleges that trial counsel rendered ineffective assistance of counsel i:y failing to object 3
or move to suppress the introduction of cell phone records and testimony relating té.these cell
phone records, which he alleges were obtained in violation of S.C. Code Ann. § 17-13-140: |
because they were sert to entities outside of South Carolina. Applicant again alleges that
although he did not have standing to challenge under the Fourth Amendmeﬁt of the United States
Constitution, he did have standing under S.C. Code Amn. § 17-13-140 and McKnight, supra.

Applicant alleges that since the warrants were invalid because they exceeded the scope of S.C.

Code Ann. § 17-13-140 by being sent to entities outside of the South Carolina, trial cc;uxisel was

" Page 13'0f 63



deficient for failing to challenge these warrants. Applicant further alleges that because the cell

phone records obtained from these warrants were such a critical part of the State’s case, he was

prejudiced by trial counsel’s failure to object to or move to suppress these records and the '

accompanying testimony. In his memorandum of law, Applimnt,'argues that these cell phone
records were one of the primary reasons he became a suspect in the decedent’s murder and were
heavily relied on by the State throughout its case. |

- At the evidentiary hearing, trial counsel testified that he has frequéntly handled cases
involving search warrants during his thirty-three year career and has .p;eviously had cases where
search warrants were obtained for cell phone records. Trial counsel testiﬁed-that he reviewed the
search .warrants in question in preparation for trial and did not see any problems With statutory
coﬁplianoe or have any reason to object that would have resultcd in suppression. He testified
that although the warrants were iésued in Richland County and sent to entities outSi_de of South

Carolina, he does not believe a challenge would have successfully resulted in suppression,

although he acknowledged that he could have made such a motion. He testified that had he made

such a motion, suppression would have been unlikely based on either a “good faith exception” or
by the State obtaining a “D Order” pursuant 18 U.S.C.A. § 2703. |

This Court finds that although trial counsel could have objected to the introduction of the
cell phone records and- accompanying testimony, such an objection would not likely have
resulted in suppression or exclusion of the records and testimony in question. To establish that
counsel was ineffective for failing to move for suppression, an applicant must show that had such

a motion to suppress been made, there is a reasonable probability that the trial court would have

Page 14 of 63
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granted the motion. Bannister v. State, 333 S.C. 298, 304, -509 S.E.2d 807, '810‘(1998). In the
present case, this Court finds that Applicant has failed to establish that such a motion would have.
been granted if made by trial counsel. As trial counsel, the Chief Public Defender for the Fifth
Judicial Circuit, correctly noted during his testimony, such a motion would not likely have beeﬁ
granted based on the “good faith exception” to S.C. Code Ann. § 17-13-140. In State v. Sachs,
264 S.C. 541, 559, 216 S.E.2d 501, 510 (1975), the Supreme Court of South Carolina found a

good faith exception permits the introduction of evidence seized pursuant to a warrant that is

defective under S.C. Code Ann. § 17-13-140 if the officers have made a good faith attempt to,

comply with the affidavit requirement. In the present case, officers fully complied with S.C.

- 'Code Ann. § 17-13-140 and the only complaint made by Applicant is that the Warrahts were

improperly sent to entities outside of the state beyond the magistrate’s authority, This Court
finds that there is no reasonable likelihood that a2 motion to suppress would have been granted
based on the ground that the warrants were sent to entities outside of South Carolina, as a good
faith exception akin to Sachs would not have required exclusion. At the time the warrants were
obtained in 2001, cell phones and other handheld devices were much more of a nbvelty and not
nearly as widespread as today. This is evidenced by. a review of the transcript. See e.g., Tr. p.
732-732. The testimony of Sergeant McDonald, who obtained the search warrants, demonstrates
a good faith attempt to fully comply with all statutory requirements to obtain records for this
burgeoning type of evidence, a proéess that was not nearly as coinmonplace as it is today,

thirteen years later. See Tr. p 832-33.
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Furthermore, this Court finds that had. suéh a motion to suppress been made, it likely
would have been denied as the State could have obtained the records without a search warrant
pursuant to 18 U.S.C.A. § 2703 (d). 18 U.S.C.A. § 2703 (d) states:

“A court order for disclosure under subsection (b) or (c) may be
issued by any court that is a court of competent jurisdiction and
shall issue only if the governmental entity offers specific and
articulable facts showing that there are reasonable grounds to
believe that the contents of a wire or electronic communication,
or the records or other information sought, are relevant and
material to an ongoing criminal investigation. In the case of a
State governmental authority, such a court order shall not issue if
prohibited by the law of such State. A court issuing an order
pursuant to this section, on 2 motion made promptly by the service
provider, may quash or modify such order, if the information or
records requested are unusually voluminous in nature or
compliance with such order otherwise would cause an undue
burden on such provider.”

In State v. Odom, the South Carolina Supreme Court held that any circuit court within South

Carolina is a “court of competent jurisdiction” that can issue orders pursuant to 18 U.S.C.A. §
2703 (d) and determined that such ‘orders are hot a violation of South Carolina law. 382 S.C. 144,
676 S.E.2d 124 (2009). Therefore, had trial counsel moved to suppress the cell phone records
based on a violation of the South Carolina seafch warrant statute, the State easily could have
obtained the information without a warrant pursuant to 18 US.CA. § 2703 (d), as it had
reasonable belief that the electronic communications records were matérial' to an on-going
criminal investigation. There is no reasonable likelihood that the records would not have been
able to be reproduced by the custodians of record for the various entities, and, tﬁerefore,

Applicant cannot show that there is a reasonable likelihood that the result would have been
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different if a motion to suppress had been made. Therefore, this Court finds that Applicant is
unable to establish any prejudice stemming from the alleged deﬁciéncy 6f counsel.

~ Based oﬁ the foregoing, this Coﬁrt finds that Applicant has failed to meet his requisite
burden of proof in regards to this allegatiqn, as there .is no reasonable likelihood that the
informétion would have been suppressed or excluded had such 'a motion been made and
therefore, prejudice cannot be sho;;vn. Tﬁerefore, this Court finds that Appiicant has failed to

establish that trial counsel was ineffective and these allegations must be denied and dismissed

. with prejudice.

Allegation No. 3: Trial counsel rendered ineffective assistance of counsel when he failed obtain/
investigat(e] all surveillance footage from Lowe's and failed to argue that the video surveillance
obtained from Lowe s (Trial Exhibit #8) should have been suppressed due to chain of custody

and other defects. . '

Applicant alleges that trial counsel was ineffective for failing to argue that the video
surveillance obtained from Lowe’s should have been suppressed due to chain of custody and
other defects. Specifically, Applicant alleges that trial counsel. should have objécted to the
introduction of the Lowe’s video based on: chain of cusiody defects because the State did nét
present all persons who handled the video cassette; authenticity because the r'aw"data' footage
showed fifteen or sixteen different angles but only oné was produced at trial; and possible
tampering or altering of thie video cassette because it was taken to Tennessee in an attempt to
have the video enhaﬁced. Applicant again alleges that this surveillance video was crucial to the
State’§ case and trial counsel’s deficiency regarding the tapé caused him great prej.udice.
Applicant failed to produée any of these other “fifteen or sixteen” different angles from the raw

surveillance footage he alleged was originally obtained by law enforcement, nor did he present
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any evidence of tampering or alteration of the vide(:ta‘pe.2 As Applicant has ﬁﬂed to ﬁresent
evidence of any additional footage or any tampering, this Court finds that Applicant has failed to
meet his burden in regards to these allegations and wﬁl instead focus on the alleged déféct_s in the
chain of custody.

A party offering into evidence of fungible items, such as drugs or blood, must establish a
complete chain of custody as faF as practicable. State v, Hatcher, 392 S.C. 86, 91, 708 S.E.2d
750, 752 (2011). “Testimony from each custodian of fungible evidence, ﬁowever, is nét a

prereqliisite to establishing a chain of custody sufficient for admissibility.” State v. Sweet, 374

S.C. 1, 7, 647 SE.2d 202, 206 (2007) (internal citations omitted). “Where other evidence

. establishes the identity of those who have handled the evidence and reasonably demonstrates the |

manner of handling of the evidence, our courts have been willing to fill gaps in the chain of
custody due to an absent witness.” Id.

In con&asg “{w]hile the chain of custody requirement is strict where fungible ev_idénce is
involved, where the issue is the admissibility of non-fungible evidence—that is, evidence that is
unique and identifiable—the establishment of a strict chain of custody is not required: if the

offered item possesses characteristics which are fairly unique and readily idenﬁfiable, and if the

substance of w.:hich the item is composed is relatively impervious to change, the trial court is

viewed as having broad discretion to admit merely on the basis of testimony that the item is the

one in question and is in a substantially unchanged condition.” State v. Freiburger, 366 S.C. 125,

2 Applicant moved for discovery to obtain a copy of the tape, which was granted. Thereafter, Applicant sent
subpoenas to various entities seeking the tape but none of the entilies were able to locate a tape with the different
angles as alleged by Applicant. Although Applicant attempted to get these materials and was unsuccessful, this
Court finds that he has failed to meel his burden, as more than mere speculation is needed to satisfy his burden of
proof. :
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134, 620 S.E.2d 737, 741-42 (2005) (citing State v. Glenn, 328 S.C. 300, 305-306, 492 §.E.2d
393, 395 (Ct.App.1997)). |

In the present case, the evidence in ques.ti(.m, a videotape of 'éuwemgnce footage, is non-
fungible, as it is “fairly unique and readily identifiable.” F_re_lb__u;ggg, supra. Respondent argues
and Applicant concedes that the videotape is a non-fungible item and thereby doés not require
the " establishment of a strict cﬁain of custody._\ ' As a non-fungible item, admission of the
Qideotapé into evidence did not redﬁire a strict chain of custody, but rather, only testimdny that
the videotape is the video in question and in a'SUbstantially unchanged condition. He;e, these
requirements were satisfied through the testimbny of Sefgeant McDonald. Tr. pp. 823-827. As
the State fulfilled its chain of custody requirements in regard.s to this non-fungible evidence, this.
Court finds that trial counsel was not deficient for. not objecting to its admission based on
burported chain of custody defects. |

Additionally, even though this Court finds that the videotape {n question is m_m-fungible,
there are still no defects in thg chain of ~cusu.)dy even if this Court were to determine that the .
vidéotape is fungible evidence. The testimony .of Sergeant McDonald and other officers from
the Richland County.Sherriﬁ’:s Department establishes the identity of those who have handled
the.videotape and reasonably demonstrates the manner of handling the evidence. Therefore,
there is no defect in the chain of custody and trial counsel was not deficient in regafds to this
allegation. .

Fu'rtl'zennm:e, this Court finds that Applicant has failed to meet his burden of establishing.

the requisite prejudice in-regards to this allegation. To establish prejudice in a post-conviction
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relief action on a claim that counsel was ineffective for failing to move to suppresél certain
evidence, an applicant must also show that had his trial attomey challengéd the evidence in
question, there is a reaspnable probability that he would have prevailed and the evidence would
be excluded. Rollison v. State, 346 S.C. 506, 552 S.E.2d 290 (2001). As set forth above, this
Court finds that there were no defects in the chain of custody. Had trial counsel made a2 motion
to suppress the evidence based on defects in the chain of custody, the motiog would have been
denied and the tape would have been admitted._ Furthermore, any poténtial defects in the chain.
of custddy could hﬁve been readily and easily cured by the ‘State calling additional law
enforcement officers, inclu‘dil.lg the law enforcemént officer from Tennessee, and thus
suppreséion based on any defect in the chain is extremely unlikely. Therefore, Applicant is
unable to show any resulting prejudice. In conclusion, und_er the‘ fmrticular facts of thiS case, this
Court finds that the Applicaﬁt has failed to meet his burden of establishing both deficiency and

prejudice in regards to this allegation, which must be denied and dismissed with prejudice.

Allégation No. 4: Trial counsel rendered ineffective assistance of counsel in matters involving

Consuelo Casey, specifically but not limited to: (a) Counsel failed to argue that immunity was - -

improperly granted to Consuelo Casey by a law enforcement officer in exchange for her
testimony and ask for a specific jury instruction on immunity; (b) Counsel failed to properly
cross-examine Consuelo Casey on her “immunity” and the prescription medications she was on
at the time of her interviews with law enforcement; (c) Counsel failed to fully explore the issue of
Consuelo's involvement and guilt in the crimes committed; and (d) Counsel failed to utilize
Consuelo Casey's prior record. »

Applicant alleges that trial counsel was ineffective in regards to the decedent’s wife,
Consuelo Casey, including failure to argue immunity was properly granted in exchange for her

testimony, failure to cross-examine her on her immunity and medications at the time of her
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interviews with law. enforcement, failure to fully explore her involvement, and failure to utilize

her prior record. This Court finds that nothing in trial counsel’s performance was deficient in

| regards to Consuelo Casey and will address each specific allegation below.

Applicant’s first allegation in regards to Consuelo Casey is that she.was improperly
offered immunity from prosecution for her involvement in the drug conspiracy in exchange for
her testimony and that trial counsel was deficient for failing to argue this to the court to exclude
her testimony and/or obtain a specific jury instruction .on immunity. Applicant argued that law
enforcement, particularly Sergeant Mchnald, improperly offered Case.yb immunity in exchange
for her testimony against Applicant. Applicant argues that this offef éf immunity was m;de in -
violation of S.C. Code Ann. § 8-13-705, which prohibits giving or promising énything of value
with the intent to influence testimony. Additionally, Appiicant argues that he was entitled to a
cautionary instruction to the jury regarding Casey’s immunity based on United States v. Brooks,
928 F.2d 1403 (4th Cir. 1991). -

This Court finds that Consuelo Casey was not improperly given immunity from
prosecution for her role in-the drug éonspiracy that ultimately led to her husband’s death. ‘Our |
courts have cbnsistently held that law enforcement may offer a witness who could be prosécuted
as a co-defendant immunity from his or her involvement in a criminal transaction in order to
secure favorable, albeit self-incriminating, testimony from this witness. See State v. Thrift, 312
S.C. 282, 297, 440 S.E.2d 341, 349 .(19A94) (“If the govemﬁent desires.to obtain a stétement
from a citizen w)hich might incfixninate'him, the government has two options. First, it may obtain

from the citizen a voluntary waiver of his right of silence. The second option the government has
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if it desires to require a citizen to testify agaixist himself is to grant the citizen immunity from
- prosecution,”) This Court finds that Sergeant McDonald’s offer of immunity from prosecution
regarding the drug transaction to encourage Casey to be forthcoming and assist into the murder
of her husband was not improper. Furthermore, Applicant’s reliance on S.C. Code Ann. § 8-13-
705 is in error, as this statutory provision is intended to proilibit anything of material value from
being given to influence witness testimony in the form of a bribe and does not peftain to
immunity offered for assistance duriﬁg an on-going criminal investigation. Additionally, this
Court f‘mds'th:.at Brooks, which Applicant cites in his argument that he was epﬁﬂed to a jury
instruction on Casey's immunity, is not‘persuasive or well-aligned to Applicant’s argument. In

Brooks, the court noted that the informant-witness had his chafges dismissed months prior to

testifying before the grand jury z;nd could not have influenced his testimony in any way and
therefore, the defendant was not entitled to a specific charge on the immunity offered. Qm@
States v. Brooks, 928 F.2d at 1409. Similarly, in the present case, Casey was ne;/,er charged with
any crimes -for her role in setting up the drug transaction that ultimately led to her husband’s
death and any “imm@ty" offered to her was in the earliest stages of the invgstigation to
~ encourage her to be open and honest with.law enforcement so he.r husband’s murderef could be
found. As there was nothing improper about the immunity offered to Casey and Applicant was
not entitled to a specific jury charge, this Court finds that trial counsel was not deficient in
regards to these allegations. Additionally, this Court finds that Applicant has failed to establish
the requisite prejudice required under Strickland. | |

"Applicant’s second allegation is that trial counsel failed to properly cross examine Casey
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on her immunity and any prescriptions she was ‘on when she was interviewed by .law
enforcement. In regards to the allegations pertaining to Casey’s medications, Applicant relies on
the direct examination of Casey where she testified that she was placed on medication to help
with sleel.: and anxiety shortly after her husband’s death. Tr. p. 288-89. Applicant introduced a
document comprised of a cover letter from Department of Health and Human Services and
fifteen ‘page double-spaced printout from a wébsitc, introduced as Applicant’s Exhibii No. 15,
which discusses the side effects of two medications that Casey was taking shortly after her
husband’s death to show that trial counsel should have cross-examined her regarding potential
side effects.

This Court finds that this allegation must be denied and dismissed, as the record clearly
demonstrates a vigorous cross-examination of Casey by trial counsel. .'Trial counsel’s cross-
examination of Casey encompasses forty-four pages of the trial franscript and is incredibly well
executed. Trial counsel was able to el:ici't. from Casey eleven times thaﬁ she lied to law

enforcement and highlighted that these lies were memorialized in signed, sworn statements. See

Tr. p. 304; 305; 315; 317; 318. Trial counsel was also able to eliéit testimony from Casey that

she only began being forthright witﬂ law enforcement once irmin;nity was promised in regards to
her role in the drug transaction, showing that she ans motivated by self-interest and s'elf-
preservation, not out of a desire to solve her husband’s murder. See p. 311 In. 13-312 In. 10; 313
Ins. 11-22, Trial counsel then was able to elicit similar testimony &otxi Sergeant McDonéld
during his cross-examination. See 958-959. Additionally, trial counsel highlighted to the jury

that Casey was granted immunity and this was her sole motivation for assisting law enforcement.
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See Tr. p. 1401 In. 22—~ 1403 In. 1. In regards to the allegation that trial counsel was deficient
for not cross-examining Casey on the various medications she was prescribed or investigating

these investigations further, this Court finds that Applicant has failed to meet his requisite burden

of proof. Applicant presented no evidence beyond the website printout introduced as Applicant’s

Exhibit No. 15 in support of this allegation. Applicant presented no testimony or evidence that
Casey experienced any of the possible sidé effects from these médica_tioné. Furthermore,
Applicant presented no gvidenbe that any additional investigation into these medications would
have yielded any beneficial information to aid in trial éounsel’s thorbugh cross-examination of
Casey. Additionally, this Court finds that Applicaﬁt has failed to estéblish the requisite prejudice
required under Strickland. This Court finds that Applicant has failed’ to meet this burden of
proof in regards to this: allegation,ﬁ whi;:h must be denied and dismisséd with prejudice.
Applicant’s third allegation is that the trial counsel was ineffebtive for failing to fully
explore the issue of Casey’s involvement in and guilt of the cripies committed. Specifically,
Applicant argues that Casey was “not an innocent party” and wanted trial counsel to investigate
her involvement -with Willié Jennings‘ and other persons that could have iniplicated her in her
husband’s death Applicant testlﬁed that he wanted trial counsel to speak with several witnesses,
including LaToya Hunter and Momca McClain, on their knowledge of Casey’s involvement and
possible motives for involvement in her husband’s murder. Applicant cites to Casey’s various
statenients to law enforcement that are not consistent and attempt to reduce her involvement,
introduced as Applicant’s Exhibits No. 18, 19, and 20. This Court finds that Applicant has failed

to meet his burden of proof in regards to this allegation. As an initial matter, this Court notes
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that Applicant failed to present any additional witnesses that he wanted trial counsel to speak
with and failed to present any evidence as to what ﬁ:rther‘inv.estigatipn int6 Casey would have
beneficially yielded. Moorehead v. State, 329 S.C. 329, 334, 496 S.E.2d 415, 417 (1998) |
(internal citations omitted) (“Failure to conduct an independent investigation aoes not constitute
ineffective assistance of counsel when the allegation is su;;ported only by mere speculaﬁon.as to
the result. There is nothing in the record to indicate that interviewing the victims would have led
to any different resuit.”). Furthermore, as discussed above, this Court finds that trial counsel’s
cross-examinaﬁon of Casey was thorough and fully explored her iﬁmunity and motiv&tions for
testifying. This Court finds that trial counsel’s performance was reasonable and fell within
brofessional norms. Addi.tionally, this Court finds that Applicant has failed to establish. the
requisite prejudice required under Strickland. Therefore, this allegation must be denied and
dismissed with prejudice.
Finaily, Applicant alleged that trial coﬁﬁsel was ineffective for failing to utilize Casey’s
- prior record fo} impeachment purposes during her trial testimony. In support of this allegation,
Applicant introduced Casey’s criminal record report as Applicant’s Exhibit No. 21, which shows
two convictions fdr misdemeanor possession of marijuana. All other offenses listed in
Applicant’s Exhibit No. 21 were eithe;' dismissed or resulted in non-conviction. This Court finds
that trial counsel was not ineffective for failing to impeach Caséy on her prior reéord, as she was
not convicted of any impeachable offenses. At tl-1e evidentiary hearing, Applicant argued that
Casey was a felon and trial counsel should have impeached her with these prior felonies.

However, Applicant could identify no prior felonies and Applicant’s Exhibit No. 21 clearly
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shows that Casey is not a convicted felon. Casey’s only two convictions were for misdemeanor
' marijuana possession, neither of which is. an impeachable offense. See Rule 608, SCRE; State v.
Lilly, 278 S.C. 499, 500, 299 S.E.2d 329, 330 (1983) (“Simple possession of marijuana is not a
crime of moral turpitude.”) Additionally, this Court ﬁnds that Applicant has failed to establish
the requisite prejudice required under Strickland. Therefore, trial counsel was not.ix-leffective in

regards to t!us allegation, which must be denied and dismissed with prejudice.

Allegation No. 5: Trial counsel rendered ineffective assistance of counsel when he failed to
obtain multi-jurisdictional agreements prior to trial and argue that law enforcement conducted
an extra-territorial investigation '

Applicant alleges that trial counsel was ineffective for failing to challenge the Richland
- County Sheriff’s Department’s investigation, which included meeting with witnesses dutside
Richland County wiﬁdut a multi-jurisdictional agreement. Applicant alleges the Richland
Countj Sheriff’s Department exceeded their jurisdictional authority when ofﬁders traveled to
interview witnesses in Lee and Dillon Counties, specifically Willie Jennings and Shannon Miles.
Applicaﬁt contends that to conduct any investigation outside of Richland County, the Richland

County SherifP’s Department needed to obtain a multi-jurisdictional agreement pursuant to S.C.
Code Ann, § 23-1-215 and that the failure to get such agret;.ments made the investigation illegal.
In support of this claim, Applicant cites to State v. Burgess, 393 $.C. 396, 712 S.E.2d 1 (Ct. App.

2011) and State v. Boswell, 391 S.C. 592, 707 S.E.2d 265 (2011).

- This Court finds that Applicant’s claims are without merit and must be denied and

dismissed with prejudice. First, Applicant’s reliance on S.C. Code Ann. § 23-1-215 is incorrect.

S.C. Code Ann. § 23-1-215(a) states: “In the event of a crime or crimes that have occurred where
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multiple jurisdictions, either county 'or municipal, are involved, law enforcement officers are

authorized to exercise jurisdiction within other counties or municipalfties for the purpose of

criminal investigations only if a written agreement between or among the law cnforcement |
agencies involved has -been executed " Such agreements -are necessary when multrple law
enforcement agencies are workmg in tandem on a case that spans different ;unsdrctrons Seee.g,

State v. Burgess, 393 S.C. 396, 712 S.E.2d 1 (Ct. App. 2011) (where eleven law enforcement

agencies in Lexington County entered into a Lexington County Multi-Agency Narcotics

Enforcement Team to investigate and combat the illegal use of controlied substances and related

crimes across Lexington County). In the oresent case, the crimes occurred squarely within

Richland County and were Being investigated exclusively by Richland County without the

assistance ‘of any outside law enforcement agency. A multi-jurisdictional agreement was

unnecessary. Law enforcement officers are allowed to investigate and interview witnesses

beyond their jurisdictional cOnﬁnes without the use of a multi-jurisdictional agreement. As no

multi-jurisrlictional agreement was necessary, trial counsel cannot be ineffective for failing to

object on this ground.

Additionally, both Burgess and Boswell are readily distinguishable from the present case
for several reasons. First, in Boswell, law enforcement officers from chington County
conducteri a warrantless search and amest of Boswell in Calhoun County without any
involvement, assistance, or presence of Calhoun County law enforcement ofﬁcers In contrast
in the present case, Richland County law enforcement ofﬁcers interviewed witnesses voluntanly

in Lee and Dillon Counties, but made no arrests outside Richland County. Furthermore, the
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present case is distinguishable from Burgess as well. In Burgess, eleven law enforcement
agencies from across Lexington County came together tovg:reate‘ a task force to combat controlled
substances across the county and created a valid multi-jurisdictional agreement. Here, such an

agreement was not necessary, as the Richland County Sheriff’s Deparﬁnent was the only agency

investigating a crime which occurred within Richland County limits. No assistance was needed .

from any other agency and officers ojﬂy traveled to Lee and Dillon Counties to interview

witnesses. For such activity, a xhulti-jurisdictional agreement was not necessary and there was
no error for not securing such needless agreements in the present case. As stated abové, trial
counsel was not deficient for failing to object to the lack of a multi-jurisdictional agreement
when such an agreement was not necessary. Additionally, this Couﬁ finds that Applicaﬁt has
failed td establish the requisite prejudice required under Stﬁcﬂmd. Therefore, this ﬂlegation

must be denied and dismissed with prejudice.

Allegation No. 6: Trial counsel réndered ineffective assistance when he failed to obtain multi-
jurisdictional agreements prior to trial and argue that the execution of the search warrant and
arrest of Applicant at his residence in Charlotte, North Carolina violated requirements set forth
for extra-territorial jurisdiction and investigations, along with Applicant’s 4" Amendment rights.
Trial counsel also failed to argue for suppression of the evidence obtained during the search of
' Applicant’s residence in North Carolina.

Applicant alleges that trial counsel rendered ineffective assistance of counsel when he
failed to obtain multi-jurisdictional agreements prior to trial and argue that the execution of the

search warrant and arrest of Applicant at his residence in Charlotte, North Carolina violated

requirements as set forth for extra-territorial jurisdiction and investigation, along- with

Applicant’s Fourth Amendment rights. In sapport of this allegation, Applicant cites State v.
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Burgess, 393 S.C. 396, 712 S.E2d 1 (S.C. Ct. App. 2011), State v. Boswell, 391 S.C. 592, 707

S.E.2d 265 (2011), and 'the North Carolina case of State v, Jones, 97 N.C.App. 189, 388 S.E.2d
213 (1990). Additiona_lly, in his memorandt‘mi of law, Applicant cited varicus Noi'th_Carolina
statutes pertaining to Search warrants that he contends were violated in his case, including but not
limited to the lack of testimony of the officer who signed the return. Thxs Court finds that this
allegation must be- denied and dismissed with prejudice, as Applicant has failed to meet his
requisite burden of proof in regards to this allegﬁtibn. ' |

As a preliminary matter, this Court finds that Applicant has failed io establish that the
search and arrest warrants in question were defective. Applicant did not introduce aﬁy
documents regarding the arrest warrant, and therefore, as a threshold matter, this Court finds that
he has failed to meet his burden of establishing any defects in the arrest warrants.. In regards to
the search warrant, Applicant asserts that 'the search warrants were defective due to a lack of
signature of the affiant on one c':oby of .the searcﬁ warrant and accompanying application for
search warrant, as well ‘as other violations ;is set forth in his memorandum of iaw. In sﬁpport of
tﬁis allegation, Applicant introduceq docuriients he received in response to his subpqenas sent to
the Fifth Circuit Solicitor’s Office.and the Fifth Clrcuxt Public Defender’s Office réquesting all
documentation on'.the search warrant of his home in Charlotte, Noﬁh Carolina; the documents
were introduced as Applicant’s Exhibits Nos. 23-26. Applicant argued ihat because the
documents contained differing amounts of materials, there was an obvious defect. This Court is
niot persuaded by this argument and notes that the documents regarding the search warrant from

both the Solicitor’s and Public Defender’s file are.essentially the same, with a full and complete
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copy of the search warrant and accompanying application in each.

There is a presumption that search warrants are valid, Contra State v. Freiburger, 366

S.C. 125, 620 S.E.2d 737 (2005), cert. denied, 547 US 1147 (2006) :(“Generally,_'awarrantless
search is per se unreasonable and violates the Fourth Amendment prohibition against
~ unreasonable searches and seizures.”) Reviewing courts shoilld give great déference 1o a
magistrate's determination of probable cause. State v. Bowie, 360 S.C. 210, 217, 60(_)_ S.E.2d 112,
115 (Ct. App. 2004) aff'd in part and vacated in part, 366 S.C. 335, 621 S.E.2d 890 (2005); State

v. Weston, 329 S.C. 287, 494 S.E.2d 801 (1997); State v. Driggers, 322 S.C. 506, 473 S.E2d 57

(Ct.App.1996); see also State v. Sullivan, 267 S.C. 610, 230 S.E.2d 621 (1976) (magistrate's
determix.xation of probabl.e cause should be paid great deference by reviewing court).
Additionally, affidavits are not meticulously drawn by lawyers, but are normally drafted by non-
lawyers m the haste of a criminal investigation, and should therefore be §iewed in a common
- sense and realistic fashion. Bowie, 360 S.C.at 219-20, 600 S.E.2d at 117; Sullivan, 267 S.C. 610,
230 S.E.2d at 622; Dupree, 354 S.C. at 683, 583 S.E.2d at 441

In a post-conviction relief action, burden is dn the party challénging such validity to

establish defects. See Butler v, State, 286 S.C. 441, 334 S.E.2d 813 (1985) (*in a post-

conviction relief action, the applicant bears the burden of proving the allegations in his

application.”). Here, this Court finds that Applicant has failed to satisfy his burden of

establishing any defects to' the warrants. Applicant failed to present any testimony or other

evidence from any member of the Charlotte-Mecklenburg Police Department, who obtained both

‘warrants, to establish any structural or other defects with the warrants. Additionally, North
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Carolina Code § 15A-246 is clear that the signature of the specific officer to whom the warrant is
addressed is not required, only the name. of such officer; here, the search warrant includes this

name. Furthermore, North Carolina Code § 15A-245 allows for oral testimony or affirmation

 under oath before the issuing official and does not indicate that such a Sigrxature is needed.

Applicant’s mere speculation that the lack of an affiant’s signature on one copy of the search
warrant and accompanying documents makes them presumptively defectxve is incorrect and not
sufﬁcxent Furthermore, this Court has reviewed the additional, more minor grounds that
Apphcant has asserted in his memorandum of law and also finds that no defects are present in
the search warrant including Applicant’s argument that no testunony was presented from the
officer listed on the return, CRfWilliams. This Court finds that Applicant has failed to establish
any'defects to the arrest or search'wananﬁ. - Therefore, Counsel was not deficient for not
ehallenging these warrants validity and Appl}cant has failed to establish the requisite prejudice as
required under §m'ekland. o

| Applicant also asserts that trial counsel was ineffective for failing to challenge the
warrants based on violations ‘that occurred during the effectuation of the search and arrest
warrants. Specifically, Applicant asserts that trial counsel “failed to obtain multi-jurisdictional
agreements prior to trial” for this “extra-territorial jurisdictional and investigaﬁon." In support of
this claim, Applicant cites to State v. Burgess, 3.93 S.C. 396, 712 S.E2d 1 (Ct. App. 2011) and

State v. Boswell, 391 S.C. 592, 707 S.E.2d 265 (2011). However, both Burgess and Boswell are '

readily distinguishable from the present case for several reasons.

First, in Boswell, law enforcement officers from Lexington County conducted a'
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warrantless search and arrest of Boswell in Calhoun County without any invo_lvément, assistance,
or presence of Calhoun County law enforcement officers. In contrast, iﬁ the present case,
Richland County law enforcement officers approached the Charlotte-Mecklenburg Police
Department and asked them to obtain search and arrest warrants. Once valid warrants were
issued to the proper jurisdictional authority — the Charlotte-Mecklenburg Police Depa_rtment,
Richland County accompanied Charlotte Mecklenburg officers to Applicant’s residence for the
search and arrest of Applicant. Applicant testified that he did not see any Charlotte-
Mecklenllaurg Police officers during the search’and arrest but does acknowledge that he saw a
Charlotte-Mccklenbﬁrg Police cruiser in his driveway. Additionally, Applicant asserts that
becaﬁse no Charlotte-Mecklenburg officers present during the search testified at his trial, there is
Fhere is no eviderice to support that they were present. However, this logic is clearly flawed, as
Applicant’s own tgstimony clearly establishes the presence of Charlotte-_Mecklenburg law
enforcement at his 'rgsidence during the search and arrest; Furthermore, there was testimony
from numerous Richland County law enforcement officers who were present at the search duﬁng
both bre-lrial hearings and at the trial, and all 'teAsti'ﬁed‘ consistently to the involvement of
Charlotte-Mecklenburg officers in the search and arrest.

Furthermore, the present case is distinguishable from Burgess as well. In Burgess, eleven
law enforcement agencies from across Lexington County came together to create a task force to
‘combat controlled subétances across the county and created a valid multi-jurisdictional
. agreement. Here, such an agreement was not necessary, as Richland County was the only

agency investigating a crime which occurred within Richland County limits. Only short-term
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assistance was needed from the Charlotte-Mecklenburg Police Department for the obtainment
and effectuation of search and arrest warrants. For such activity, a muiti-jurisdictional

agreement was not necessary.

Instead, the present case is more closely ailigned to the factual scenario presented in State

v._ Hammond, 270 S.C. 347, 242 S.E.2d 411 (1978). In Hammond, Greenville City law

enforcement officers executed a search warrant in Greenville County, outside the city limits.
However, the South Carolina Supreme Court found no jurisdictional violations or defects, as the

warrant was properly obtained from a Greenville County magistrate and Greenville County

~ Sheriff’s Deputies were present for the search. Addiiionally, Hammond cites Kirby v. Bento,

426 F.2d 258 (5th Cir. 1970), which fits even closer to the factual scenario here. In Kirby, law
enforcement officers from Dallas executed a warrant in Irving, but because the warrant was
validly obtained from a magistrate in Irving and Irving law enforcement was present during the

search, there were no jurisdictional violations. Based on Hammond and Kirby, which are closely

| aligned to the present case, this Court finds that there were no violations regarding the

effectuation of the search or arrest warrants.
This Court finds that as there were no defects in the search warrant or violations in its

_effectuation, trial counsel cannot be deficient for failing to challenge the warrant. Applicant

~ asserts that trial counsel was deficient for failing to challenge the search and arrest warrants on

Fourth Amendment grounds. In sixpport of this allegation, Applicant references trial counsel’s
testimony from the evidentiary hearing stating that if he should have moved to suppress the

warrants and failed to do so, his performance would have been deficient. However, as discﬁssed
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above, there are no defects to the search or arrest warrants, as well as no violations regarding the
effectuation of said warrants. Because there were no defects or violations to challenge, this
Court finds that trial counsels cannot be deemed deficient for failing to challenge the warrants.
F&rthermore, this Court finds that Applicani_ has failed to establish any resulting prejueice
frem trial counsel’s alleged deﬁciency. To ‘establish prejedice in a post-conviction relief action
on a claim that counsel was ineffective for failing to move to suppress certain evidence, an

applicant must show that had his trial attorney challenged the search and Seizure, there is a

reasonable probability that he would have prevailed in a suppression 'hearing.v qulison v. State
346 SC 506, 509-10, 552 S.E.2d 290, 292 (2001). As established ebove, there were 1'10. defeets
in the warrants and no violations in the effecmation of the warrants. Had trial counsels moved te
suppress the e;/idence, it would -not have been successful. 'fherefore, this Court finds that
Applicant cannot establish any resulting prejudice pursuant to Strickland. Therefore, this Court
finds fhat this allegation must be denied and dismissed with prejudice.

Allegation No. 7: Trial counsel rendered ineffective assistance when he failed to utilize a
ballistics expert as was requested in writing by Applicant. Trial counsel rendered ineffective
assistance of counsel when he failed to object to Dr. Vandersteenhoven's initial qualification as
an expert, failed to object to improper direct-examination, and failed to properly cross-examine
her since she was not qualified as a forensic pathologist.

~ Applicant alleges that trial counsel was ineffective for failing to uiilize a ballistics expert
despite his request that counsel do so. Applicant also alleges that trial counsel was ineffective in
his handling of Dr. Vandersteenhoven, the State’s pathologist who condueted the decedent’s
autopsy and testified at trial. In support of these allegations, Applicant presented testix.nonyA from
homicide reconstruction specialist Wayne N. Hill, Sr., who was admitted as an expert in
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homicide reconstruction over Respondent’s objection.’

In regards to his first allegation, that trial counsel was ineffective for not utilizing a-
bﬂﬁstics expert, Applicant testified that he told trial counsel numerous times that he wanted him
to find and consult with a bailistics expert. Applicant testified that, to the best of his knowledge,
trial counsel failed to do so despite h1s repeated demands. Applicant testified that he wanted trial
counsel to utilize a ballistics expert to show how unlikely it was that he was able to shoot
decedent, who was 5°7”, at the angle necessary to produce. the entry and exit wounds he suffered '
based on his tall stature of 6°8”. Applicant presented testimony and several diagrams from Hill
exemplifying this. Duriﬁg cross-examination, Hill acknowledged that no Qitnesses saw the exact ‘
position of either the shéoter'dr decedent and that his diagrams and testimony were based on the

unverified and speculative assumption that both parties were standing when decedent was shot.

'Hill also conceded that the position decedent was originally in was unknown, which also affected

. his results. Hill testified that while he believed it would have been “unlikely” for a shooter who

was 6”8” to shoot decedent, he testified that this was based on his assumption that the shooter

was standing upright. Ultimately, Hill testified that he could not say to any reasonable degree of

certainty that Applicant could not have shot decedent based on the discrepancies in theif'height.

1

Hill also testified that if he had been retained by trial counsel, he would have highlighted -

? Following a lengthy voir dire, Respondent objected to Mr. Hill’s classification as an expert in homicide
reconstruction, noting that: he had no formal education (including continuing education classes) since 1980; no
training since 1988; had contributed to no publications since 1997; could not name any recent publications or
materials he used to stay current in his field; had never investigated a homicide; his only investigative experience
was taking pholos of a non-homicide crime scene in the 1980s; his only medical training was as an emergency.
medical lechnician from 1975-77; had no pathology training; and he testified that his primary training is “informal
training” including shootmg a variety of ammunition into different masses and analyzing the results. This Court
qualified Hill as an expert in “homicide reconstruction” but noted that Respondem s objections all go towards the
weight of any testimony he provides and that this is a “limited field.”
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problems in the crime scene to trial counsel, suchasa lack of bleod spatter, bullet trajectory, and

additional photos of the crime scene. Hill acknowledged on cross-examination that decedent was
shot in a parking lot and that it is “not uncommon to not find any blood spatter on blacktop™ or t§
not find bullet fragments or trajectory at this type of a crime scene.

.In response to this allegatibn, ﬁﬂ counsel testified that he considered using a ballistics
expert in this case, but ultimately determined that one was not necessary based on'the facts of the
case. Trial counsel elaborated that he felt like he was able to successfully convey to the jury that
it was unlikely that Applicant was the shooter based on ‘the height discrepancy compared with
the entry and exit wounds, which he highlighted demonstratively during his closing afgument.
See Tr. p. 1410Alns. 7’-19. Trial counsel testified that no blood spatter was found in the present

 case, which was to be expected. He elaborated that “it would have been surprising to find blood

spatter” based on this crime scene, as most cases where blood spatter is found occur inside. He-

testified similarly in regards to bullet trajectory, noting that this crime scene was a large and
well-traveled shopping center parking lot. Trial counsel testified that he does not think that the
lack of blood spatter or bullet trajectory is indicativé of faulty investigation, but rather, is typical
based on real world crime scenes.

This Court finds that trial counsel’s performance was not déﬁcient for failing to ﬁtilize a
ballistics expeﬁ. Trial counsel was able to convey to the jury the same information that a
bdﬁstics expert would have, highlighting the difficult angle required for Applicant to have shot
decedent. Additionally, Applicﬁnt’s own expert was unable to say to any reasonable degree of

certainty that Applicant could not have been the shooter, Furthermore, this'Court is not
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persuaded by Applicant’s argument that a consultant such as Hill was necessary to point out
errors in the State’s case. Trial counsel, the Chief Public Defender for the Fifth Judicial Circuit,
has been practicing Ia»‘v for nearly thirty-three years and was able to identify all of the “ﬂaws” in
the iuvesti.gation absent assistance from Hill, who himself has never inilestigated a ho;nicidé.
This Court is firmly convinced that the resplt of Applicant’s trial would have been the same if

Hill or a similar expert had testified at trial. This Court finds that Applicant has failed to meet his

required burden in regards to this allegation in regards to both deficient and prejudice and that

this allegation must be denied and dismi;sed with prejudice.

In regards to Applicant’é second allegation that trial counsel was inefféctive in réémds to
Dr. Vanderstesnhoven, this Court similarly finds that Applicant has failed to establish that tra
counsel was ineffective. Applicant argues that trial éounsel should have objected to Dr.
Vandersteenhoven’s qualification as an e)'cpért-in clinical pathology. This Court disagrees and
finds that cdunsel performeci reasonably in not objecting to her ciualifications, as her edﬁcaﬁdn,
expériences, and board certification clearly demonstrate her expertise in the field of clinical
patﬁology. Next, Applicant.argues that trial counsel was ineffective for failing to object to her
testimony regarding forensic pathology as she was not qualified as an expert in forensic
pathology. Again, this Court is not persuaded by Applicant’s argument, as the record clearly
reflects that triai counsel objected to Dr. Vandersteenhoven’s qualifications as an expert in
forensic pathology, which was sustained by thé trial court as well as additibnal.objections made
on the same basis. See Tr. p. 779-788. This Court finds that trial counsel’s performance was not

deficient. Furthermore, this Court finds that Applicant failed to establish any resﬁlting §rejudice
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from this alleged deficiency as there is no likelihood that the result of the trial would have been
different. Based on trial counsel’s objections to Dr. Vandersteenhoven’s testimony outside her
area of expertise, the' State called forensic pathologist Dr. Clay Nichols, who ultimately
' confirmed all of Dr. Vandersteenhoven’s results and conclusions.' This Court ﬁnds. that
Applicant has failed to meet his requisite burden of proof and this allegation must be denied and
dismissed with prejudice. | |

Allegation No. 8: Trial counsel rendered ineffective assistance when he failed to fully investigate
Applicant’s case or utilize necessary witnesses at trial

Applicant alleges that trial counsel was ineffective for failing to fully investigate his case

or utilize necessary witnesses at trial. Applicant testified that he wanted more witnesses called '_

~ on his behalf at trial, particularly more character witnesses. Applicant testified that prior to his
arrest he was very involved‘ with youth mentoring programs and youth athletics, par(iculérly
basketball, and that several persons who were not called to testified would have been ideal
character_witnesses. Applicant testified that many qf these witnesses are now deceased and
therefore could not be present 'to testify at the Aevidentiary hearing. He testified that he wanted
trial counsel to speak to Jeff Mclnnis and call him as a character witness. I_n support of this
allegation, Applicant presented testimony from Jeff Mclnnis, who testified that he wo.ul_d‘have
testified at Applicant’s ﬁal if called and that he was never personally cdntacted'by trial counsel.
In response' to this allegatién, trial counsel testifi;zd that he employed a private
investigator, Patti Rickborn, to assist on tﬁis case. He_ testified that he selected Rickborn for this
case because of her exemplary record of assisting in capital and other high profile cases. He

testified that Rickbomn was particularly helpful at “shaking down people in Dillon and tracking
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down people in Charlotte.” Trial counsel testified that Applicant provided himself and other
members of the defense team (including second chair, E. Fielding Pringle, Rickborn, and his
paralegal) with numerous character witnesses, all of whom were contacted by 2 member of the

trial team. Trial counsel testified that he could not recall if McInnis was personally contacted,

' but is certain that a member of the trial team talked to McInnis’ mother, Cynthia, at least once

regarding her and her son testifying as character witnesses at Applicant’s trial. He testified that
there were copious discussions with Applicant and the trial team as to whom to call as character
witnesses. He testified that many witnesses provided by Applicant indicated that Applicant
either used or sold drugs or that they had heard rumors to tﬁat efféct,' which was memorialized in
an email between the trial team introciuced as Respondent’s Exhibit No. .9. Trial ;:oﬁnsel ;estiﬁed
that based on this information, he and Pringle had to be careful not to open the door to any bf this
information. He testified that five character witnesses were called on Appliéé.nt’s behalf and that
more were not ca.lled because they wo;ild have been cumulative.

Second chair, E. Fielding Pringle, also testified 'that she personally handled all character
witnesses at trial and spoke to all witnesses at least once before they testified. She testified that

the strategy in calling these witnesses was to show the jury Applicant’s peaceful and non-violent

. nature and that he had an impeccable background. She testified that she was not certain if she

personally spoke with Mclnnis, but is positive that she spoke with his mother Cynthia on more
than one occasion and “begged” both of them to come to Applicant’s trial to testify. _Sﬁe
elaborated that as both lived in North Carolina, she did not have subpoena power to command

their presence. She testified that she could not recall if MclInnis or his mother came to the trial.
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She confirmed that five character w1tnesses were called on Apphcant s behalf and that all

testified that they had known Apphcant for an extended period of time and regardmg his
peaceful nature.

This Court finds that trial counsel was not ineffective in regards to this allegation. In

regards to Applicant’s allegation that trial counsel failed to fully investigate his case, this Counv

finds that trial counsel’s performance was more than reasonable. Trial counsel employed a

private investigator to assist with Applicant’s case and testified that she Was specifically selected
for this case based on her distinguished professional reputation. Furthermore, Applicémt has
failed to establisﬁ what benefits could have been gleaned from any additional‘investigation. This
Court finds that Applicant has failed to meet his burden with regards to counsel’s investigation.

Additionally, this Court finds that Applicant has failed to meet his burden of proof of

establishing that counsel failed to utilize necessary witnesses at trial. Trial counsel and Pringle

both testified that Applicant provided them with numerous potential witnesses and that a member
of the trial team spoke with every witness either directly, or in McInnis’ case, indirectly. This

Court also notes that most of Applicant’s.desired witnesses lived outside of South Caroli;ia and

therefore, could not be sﬁbpoenaed by trial counsel. Five witnesses were called to téstify to

Applicant’s outstanding character and reputation in the community and this Court is convinced
that any additional witnesses would be cumulative and would have had no impact on the

proceedings. Therefore, this allegation must be denied and dismissed with prejudice.
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Allegation No. 9: Trial counsel rendered ineffective assistance when he failed to file notice of
and argue an alibi defense request an alibi charge, and utilize Applicant's testzmany to eslabhsh :
an alibi defense

Applicant alleges that trial counsel was ineffective for failing to utilize an alibi defensé,

including failure to notify the State of such a defense, failure to argue an alibi defense, failure to

_ request a Jury instruction on-alibi, and failure to properly utilize Apphcant s testimony to

establish an alibi. Apphcant testified that he was at home in Charlotte, North Carolina with hlS
father all day on November 21, 2011 and that he was also in court paying traffic tnck;ts on
November 19 and 20, 2001. He testified that he relayed ‘this information to trial counsel and
wanted him to present.an alibi defense, but that counsel failed to do so. He _acknowledged that
his father passed away on May 11, 2002 and a copy of his father’s certiﬁcate‘of death was
introduced as Appﬁcant’s Exhibit No. 48.%

In response to this.allegation, trial counsel testified that Applicant told him that he was at
home alone with his father in Charlotte on November 21, 2001. Trial counsel testified that by
the time he was appointed to repfesent Applicant on December 10, 200_2s , Applicant’s father had
been deceased for more than six months. He testiﬁed that Applicant also told him that he was in
court paying traffic tickets on November 19 and 20, 2001, but that this information was not
useful as the crime occurred on November 21, 2001." Applicant testified that he was unablé to
pursué an alibi defense because there wér_e no witnesées who could testify as to Applicant’s

whereabouts on November 21, 2001. He testified that the defense team attempted to confirm his

¢ Applicant attempted to determine if Applicant’s father was interviewed by law enforcement prior to his death, but -
was unable to do so. See Affidavit L/Cpl. Juli Bames, introduced as Applicant’s Exhibit No. 75. T
% Applicant was originally represented by retained counsel Deborah Chapman Once Chapman’s representation
ceased, Applicant applied for a public defender and trial counsel, acting in his capacity as Chief Public Defender of
the Fifth Judicial Circuit, assigned the case to himself with Pringle as his second chair.
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alibi through other witnesses or evidence but were uhable to find any helpful infoxrnatioh. He
testified that he relayed this information to Applicant in advance of trial. |

This Court finds that trial counsel’s performance was reasonable based on the facts of the

case.. See Walker v. State, --S.E.2d ~-, 2014 WL 1052609 (S.C. Mar. 19, 2014) (“[Clounsel has a

duty to make reasonable investigations or to make a reasonable deciéion that makes parﬁcular

investigations unnecessary. One component of that duty is to investigate alibi Witnesses

identified by a defendant, and the. failure to make some effort to contact them to ascertain

whether their testimony would aid 'the defense is unreasonable.) (internal citations omitted). In

the present case, Applicant’s only possible alibi witness was his father, who passed away well |

before trial and before trial counsel was even appointed to the case. Therefore, Applicant did not
have a viable alibi defense that could have been pursued at trial, 5.nd he was not deficient for
failing to present one. See State v. Robbins, 275 §.C. 373, 271 S.E.2d 319 (1980) (since an alibi

derives its potency as a defense from ihe fact that it involves the physical impossibility of the

accused's guilt, a purported alibi which leaves it possible for the accused to be fhe guilty person

is no alibi at all). Trial counsel testified that he and the members of his trial team attempted to
verify his alibi through other witnesses or means to no avail. Furthermore, this Court finds that
Applicant cannot establish prejﬁdice from this alleged deficiency as he was unable to produce

any alibi witnesses to account for his whereabouts. See Glover v. State, 318 S.C. 496, 499, 458

S.E.2d 538, 540 (1995). This Court finds trial counsel was not ineffective and that this hllegation

must be denied and dismissed with prejudice.
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Allegation No. 10: Trial counsel rendered ineffective assistance when he failed to prepare and -
' argue third party guilt -7

Applicant alleges that trial counsel was Iineffective for failing to prepare gnd argue third

~ party guilt. At the evidexitiary hearing, Appli.cant asserted that trial counsel shoﬁld have grgﬁed
third party guilt agéinst Willie'..l ennings, Marty 'Mofgan, his father, Phillip Crocl;er, I, Jonatiuan
Love, and Ezat Saied. Applicant testified fhat th_(.i physical descriptions of the suspect given by
various witnesses dl better fit these five iﬁdividuals an;i establish that he should have been able
to argue third party gqilt. Additioﬁally, he argued that only his father’s ﬁngeri:ﬁnts were found
on the tub in decedent's car. Applicant argued that trial counsel addressed the iSsue of third
party guilt in a pre-trial hearing,_ but asserts that trial counsel failed to further pursue the issue or
prepare a memorandum in suppof; as requested by the court’ In suépor; of this allegation,

* Applicant cites to Holmes v. South Carolina, 547 U.S. 319 (2006), Where; the United States
Supreme Court held that denying a defendant tﬁe right to present a defense of third pafty guilt.

because the evidence did not raise. an inference as to defendant’s own innocence denied

defendant the right to a fair trial. Applicant acknowledged that Holmes Was more than three
years after his trial.

Trial counsel testified that although it has since been pvertumed by Holmes, the

controlling law at the time of Applicant’s trial was State v. Gay, which held that evidence offered

by a defendant as to the commission of the crime by another person is limited to facts which are

§ Applicant also orally amended his application to include an allegation of ineffective assistance of appellate counsel
for failing to address this issue on appeal in the event that the issue was preserved. This Court finds that the trial
court never formally ruled on the issue of whether Applicant could present a third party guilt defense, as the request
to formally present the request was not pursued by trial counsel after reasonable investigation and case law analysis,
as discussed below. ‘
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_inconsistent with the defendant's guilt. State v. Gay, 343 S.C. 543, 541 S.E.2d 541 (2001)
abrogated by Holmes v. S. Carolina, 547 U.S. 319 (2006). Trial counsel testified that based on
this standard, which was the controlling law at the time of Applicant’s trial, he Was not able o

formally argue third party guilt. He testified that this is why he did not file any motions

regarding third party guilt or formally request to argue third party guilt, 'despiie having initially

addressed the issue with the court and the State in a pre-trial hearing. He testified that third party ,'

guilt is incredibly difficult to formally argue and that he has never been able to do so in the
countless cases he has tried throughouf his more than lhirt'y year career. He tes»tiﬁed'that
although he was not able to formally argue ﬁkd party guili, he was able to‘present evidence of
third party guilt info'rmal.ly throughout Applicant’s tual in reference to the other suspects, which

he believed raised reasonable doubt as to Applicant’s guilt.

This Court finds that Applicant has failed to meet his burden of proof in regards to this

allegation. As trial counsel correctly noted, the controlling law at the time of Applicant’s trial
was Gay and under Gay, Applicant would not have been permitted to present a defense of third
party guilt based on the speculative evidence he presented at the evidentiary hearing. This Court
finds that trial counsel’s strategy of raising' third party guilt through the trial was reasonable
based on the case law af the time of trial and his performance was not deficient. Furthermore,
this Court finds that Applicant cannot establish any resulting prejudice from this alleged
deficiency, as trial counsel would not have been able to present a third party defense under the
controlling case law at the time of Applicant’s trial if he had so moved. Therefore, this

allegation must be denied and dismissed with prejudice.
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- Allegation No. 11: Trial counsel rendered ineffective assistance of counsel when he failed to-
utilize the cross-examination of Willie Jennings to show Jennings ' true level culpability and
expose his role in the matter. Trial counsel rendered ineffective assistance of counsel when he
failed to move for a new trial based upon the plea entered by Willie Jennings post trial.

Applicant alleges that trial counsel was ineffective for failing to proéerly cross-examine
Willie Jennings to show the full nature of his invoivcment, including his continued Social
relationship with decedent’s wife after the mﬁrder. In supbort of this allegation, Appﬁcant
introduced various statements of Jennings,' a polygraph report of fennings,. and various
investigative reports pertaining to Jennings. Applicant als6 alleges that trial ‘counsel was
ineffective for failing to move for a new trial based on the after-discovered evidence of the
di;missal of Willie Jennings’ charges based on Rule 29(b), SCRCrimP. In support of this
allegation, Applicant introduced the case history of Willie Jennings’ Trafficking in Marijuana ~

Ten to One Hundred Pounds charge as Applicant’s Exhibit No. 53, which shows that the charge

was dismissed on October 18, 2004.

" Trial | counsel testified that he cross-examined Jennings at length regarding the
inconsistencies in his statements to law enforcement. Cbuﬁsel testified that he was able to elicit
from Jen;xings that he lied to law énforcement numerous times. See Tr. p. 673-675; 680. Trial
counsel testified that he vigoroﬁsly crossexa;ﬁined Jeﬁnihgs regarding his own involvement in
setting up the drﬁg transaction, which Jennings repeatedly tried to minimize. See p. 690-92. Trial
counsel'also questioned Jennings about possible immunity from law enforcement and other
benefits derived from his involvement with law enforcement. Sece 668-69; 671. “Trial cbunsel

testified that he was able to highlight all of this to the jury during his closing argument.

This Court finds that Applicant has failed to meet his burden of proof in regards to this
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allegation. Trial counsel’s testimony ahdthe record both support a well-planned land well-
executed cross-examination'of Jennings. | As discussed above, trial counsel was able 'to elicit
testimony from Jennings that he lied to law enforcement numerous times, attempted to minimize
his own involvement in the drug transaction out of self-interest, and was hoping for immunity in
exchange for his testimony against Applicant. This Court finds nothing in tria-l. counsels
performance in régards to this allegation to be deficient. Additionaily, this Court finds that
Applicant has failed to meet his requisite showing of prejudice in regards to this allegation.
Furthermore, this Court finds that Applicant has failed to meet his burden of proof
regarding trial counsel’s failuré to file a post-trial motion based on after-discovered evidence
stemining from ﬁe di;smissal of Jennings’ charge. To prevail on a motion for a new trial based on
Iafter discovered evidence,‘. a defendant must show (1) the evidence is such as will probably

change the result if a new trial is granted; (2) the evidence has been discovered since the trial; (3)

the evidence could not have been discovered prior to trial by the exercise of due diligence; (4)

the evidence is material; and (5) the evidence is not merely cumulative or impeaching. State v.

Needs, 333 S.C. 134, 508 S.E.2d 857 (S.C. 1998). This Court finds that had trial counsel made a

motion for a new trial pursuant to Rule 29(b), SCRCrimP, this motion would have been denied |

as the dfsmissal qf Jennings' charge would not “probably change the result if a newv trial is
granted.” Therefore, trial counsel was not ineffective for failing to move for anew tnal based on
Rule 29(b), SCRCrimP. Based on the foregoing, this Court finds that trial counsel’s
perfom_lance was reasonable and effective. Therefore, this allegaﬁon must ﬁe denied and

dismissed with prejudice.

Page 46 of 63

_2535'[




2536

Allegation No. 12: Trial counsel rendered ineffective assistance when he failed to request a
curative instruction when the solicitor improperly cross-examined Applicant andfor committed
improper pitting . o

Applicant alleges that trial counsel was ineffective for failing to request a cu'rative
instruction to improper pitting by'.the solicitor during her cross-examination of Applicaxit. See
Tr. p. 1260-63. The record reflects and trial counsel testified that he objected to this line of
questioning, which was initially sustained and then overruled‘in regards to later questioning,
Outside the presénce ‘of the jury, trial counsel moved for a mistrial, which was denied by the trial
court. See Tr. p. 1335-36. Applicant alleges that once this mistrial motion was denied, trial
counsel should have moved for a curative instruction. Applicanit also moved to orally amend his
application to include an allegation of prosecutb;ial misconduct related to this allegedly improper
pitting. | |

Trial counsel testified that he did not want a jury instruction based on pitting as he made
a strategic decision not to do so because he did not feel there was any beﬁeﬁt to be. gained from
such an instruction.” He elaborated that he thinks any poséible benefit would have been greatly
offset by the prejudice of reminding the jury of the particular' testimony again, which he
described as ringing th_é bel! again and asking the jury to then ignore the ringing. Furthermore,
he testified that he is unaware of any jury instruction that could have ﬁeen given in such a
situation.  He tc;tiﬁed that although he objected to this testimony and found it to be ifnproper, he
did not think it amounted to prosecutorial misconduct. .

This Court finds that Applicant has failed to meet his burden of pfoof in regards to this

allegation. Where counsel articulates a valid reason for employing certain strategy, such conduct
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will not be deemed ineffective assistance of counsel. Caprood v. State, 338 S.C. 103, 110, 525

S.E.2d 514, 517 (2000) (citing Stokes v. State, 308 S.C. 546, 419 S.E.2d 778 (1992)). Trial

counsel articulated valid reasoning for not requesting a curative instruction — that he thought any

minimal benefit to be derived from such an instruction would be greatly outweighe’d.b'y the .

- 2537

prejudice of réminding the jury of the improper testimony once again. ‘This Court finds that trial :

counsel perfoxme’d effectively in regards to this ailegation. Additionally, thi.s Court finds that
Applicant has failed to establish any resulting prejudice as required under Strickland. Therefore,

this allegation must be denied and dismissed with prejudice. Furthermore, this Cdu;t finds that

the solicitor did not engage in prosecutorial misconduct and that the Applicant has failed to meet -

his burden in regards to this allegation, which also must be denied and dismissed with prejudice.

Allegation No. 13: Trial counsel rendered ineffective assistance of counsel when he failed to
object to vouching during the solicitor’s closing argumens; alternatively, Applicant alleges
prosecutorial misconduct. '

During the State’s closing argument on the law, prosecuting Assistant Solicitor Cémpbell -

stated the following:

“When considering a witness's believability or credibility, you can
consider the following things, and the judge will tell you, you can
consider their demeanor on the stand. Were they forthright? Were
they hesitant? Was their testimony corroborated by other
testimony? Was their testimony corroborated by the evidence?
You can believe one witness against many, many against one. You
can believe part of what a witness says, none, or all. It is totally up
to you. You must determine the credibility of what has come
before you. Do they have a bias? Do they have a prejudice? What.
do they have to. gain or lose? I beg you, ladies and gentlemen,
judge Consuelo Casey. She came up here, and [ don' think it was
pleasant for ber. She told you what she was involved with. You
heard from Willie Jennings. What makes him credible? He didn%
want to be here. There's no dispute about that. What makes them
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absolutely crediblé is the evidence. Judge the credibility of each
and every witness the state puts before you. Consuelo Casey got up
. here, and she told you flat out she didn't tell the truth at first. She
. didn't tell the truth for a while. I submit that's what makes her
credxble Why would she choose to pick him if he didn't do it?”
Tr. p. 1391 In. 12 - p. 1393 In. 12. Applicant argues that this passage amounts to 1mpr0per
vouching of the State’s ‘witnesses and that trial counsel should have objected. Altematively,-
Appl_icant alleges proéecutorigi niisconduct based on this passage.

In response to this alle'ga‘tio'n, trial counsel testified that he does not believe ih'c paisSa_ge in
question is objectionable and that it dogs.not, amount to vbuching or prosecutorial misconduct.
He elaborated that this passage is not objectionable because it comments on testimony and
evidence prgsented 'th.roughout the trial and permissible inferences based on the evidence and
testihlpny.

This Court agrees with tﬁﬂ counsel that the passage in question is neither objectionable
nor improper vouching. “A p;oéecu'tor cannot  vouch for the credibility of a witness by
expressing or implying his personal opinioh concerning a witneés' truthfulness. Improper
vouching occurs when the prosecution places the government's prestigé behind a witness by
makixig explicit 'personal assurances of a witness' veracity, or- where a prosecﬁtor implicitly
vouches for a witness' veracity by indicating information not pfesented to the jury suppdrts the
testimony. Vouching occurs when a prosecutor implies he has facts that are not before the jury
for their consideration. State v. Shuler, 344 S.C. 604, 630, 545 S.E.2d 805, 818 (2001) (interﬁal

citations omitted). As the passage in quesiion is not objectidhable, this Court finds that trial

counsel was not deficient. Additionally, this Court finds that Applicant has failed to establish
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any resulting prejudice as required under Strickland. Furthermore, this Court finds that State did

not commit prosecutorial misconduct and Applicant has failed to meet his requisite burden of

proof in regards to this allegation. Therefore, this allegation must be denied and dismissed with'

prejudice.

‘Allegation No. 14: Trial counsel rendered ineffective assistance of counsel when he failed to
object [to] the solicitor s closing argument regarding the charge of murder when the solicitor
informed the jury that malice can be express, implied, or inferred, which he alleges
impermissibly shifted the burden of proof; Solicitor improperly argued the concept of felony
murder amounting to prosecutorial misconduct

During the State’s closing argument on the law, prosecuting Assistant Solicitor Camﬁbell
reviewed the definition of malice with the jury, stating that malice can be express, implied or
inferred. See Tr. p. 1383-85. Applicant argues that this closing argument was confusing, an
improper stattment of the law, and that trial counsel should have objected. Additionally,
Applicant argues that Campbell deliberately argued malice in this way over the triai court’s
ruling during the in-camera discussion on jury charges. Appiicant also argues that Campbell
improperly argued the concept of “felony murder” and submitted to the jury that finding
Applicant guilty of a felony / trafﬁcking should amount to an automatic finding of guilty for
murder. See Tr. p. 1385-1386; 1439-1442. | |

In respbnse to this allegation, trial counsel testified that nothing in eithe_r..ot' these portions
of the State’s closing on the law are objectionable. He élaborated that the Stéte electing to
review malice with the jury as “express, implied, or inferred” may be redundant, as “implied”
‘and “inferred” are essentially the same, but that this does not amount to burden-shifting and does

not prejudice Applicant. He noted that at the time of Applicant’s trial, malice could be inferred
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" based on the use of a deadly weapon, although that is no longer always the case now. He

testified that he recalled the in-camera charge discussion with the court where Campbell asked
for malice to be -charged in all three ways ih the court’s jury charge, which was denied by. the

court, He testified that Campb_ell electing to review malice in this way during her closing on the

_law does not amount to prosecutorial misconduct.- In regards to the felony murder portion of

the State’s closing on the law, trial counsel testified that he does not think this portion is
objectionable or rises to ﬁrosecutorial misconduct.

This Court has reviewed the passages in question, in conjunction with the State’s closing
on the law in fuﬂ and the trial court’s jury charge, and finds that Applicant has failed to meet his
burden o_f proof ih regards to these allegations. First, this Court finds that trial counsel was not
deficient because neither passagé amounts to burden-shifting or is objéctionable. The Court
notes that at the time of Applicant’s trial, malice could be express, impiied, or permissibly

inferred based on the use of a deadly weapon. See State v. Wilds, 355 S.C. 269, 276, 584 S.E.Zd

138, 141 (Ct. App. 2003). Since Applicant’s trial, the South Carolina Supreme Court has held
that a jury chafge instructing that malice may be inferred from the use of a deadly weapon is no
lbnger good law in South Carolina where evidence is presented that woixld reduce, mitigate,

excuse or justify the homicide. State v. Belcher, 385S.C. 597, 685 S;E.Zd 802 (2009). However,

Belcher was decided more than five-and-a-half years after Applicant’s trial and is inapplicable
given the facts of Applicant’s case, as no evidence was presented that would reduce, mitigate,
excuse, or justify the homicide. Therefore, trial counsel was not ineffective for not objecting to

this portion of the State’s closing on the law. Additionally, as this portion of the State’s closing
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was a correct statement of léw, this Court finds that the State did not commit prosecutorial
conduct. This Court rejects Applicant’s argument that because the Court declined to personally

- charge the jury in this manner and the State elected to do so amounts to prosecutorial

misconduct. No portion of the in-camera discussion reflects that the court ruled the State could

not cover all three types of malice in its closing on the law, the trial court simply ruled that it
would not charge all of the State’s requested instructions during its jury charge. See Tr. p. 1342-
1350. Additionally, with respect to the State’s closing on the felony murder rule, which the

Applicant characterized as the State “improperly argued the concept of felony murder and

submitted to the jury that finding Applicant guilty of a felony / trafficking should amount to an

automatic finding of guilty for murder,” this Court finds that this is a mischaracterization of the
- record. The State informed the jury that: “[t]he law says if one intentionally kills another during
the commission of a felony, and the judge will instruct you that trafficking in marijuana is a

felony, the implication of malice may arise.” Tr. p. 1365 In. 23-1386 In. 1 (emphasis added).

The State did not inform the jury that a finding of guilt for'trafficking in marijuana would

automatically result in a finding of guilt for murder; rather, the State simply argued that malice

may be implied. This Court finds that trial counsel performed effectively in regards to this
allegation. Additionally, this Court finds that Applicant has failed to establish any resulting
- prejudice as required under Strickland. Therefore, this Court finds that Applicant has failed to
meet his burden with respéct to these aﬂegaﬁons, which muét be denied and dismissed with

prejudice.
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Allegation No. 15: Trial counsel rendered ineffective assistance of counsel when he failed to
requiest a proper instruction on murder during the charging conference and failed to object to
the Court’s instruction on murder since it was burden shifting and created an impermissible

presumption of malice. '

- Applicant alleges that-trial counset was ineffective for failing to request a proper jury
instruction on murder and failing to object to the trial court’s murder charge, which he
characterizes as “burden-shifting” and “creating an impermissible presumption of hialice.” In its
jury charge, the trial court instructed that malice could be express, implied, or inferred from thé'
use of a deadly weapon. Tr. p. 1452-55. Applicant notes that the jury instruction is more than a

slight deviation from State v. Elmore, 279 §.C. 417, 421, 308 S.E.2d 781, 784 (1983) overruled

by State v. Torrence, 305 S.C. 45, 406 S.E.2d 315 (1991), where the South Carolina Supreme
Court suggests the following charge: '

The law says if one intentionally kills another with a deadly

‘weapon, the implication of malice may arise. If facts, are proved

beyond a reasonable doubt, sufficient to raise an inference of

malice to your satisfaction, this inference would be simply an

evidentiary fact to be taken into consideration by you, the jury,

along with other evidence in the case, and you may give it such

weight as you determine it should receive.” '
The Elmore court “caution[ed] the bench, that hereafter only slight.deviations from this charge
will be tolerated.” Id.

This Court finds that Applicant’s allegations are without merit and must be denied and

dismissed. First, as discussed supra in allegation no. 14, at the time of Applicant’s trial, malice

could be express, implied, or permissibly inferred based on the use of a deadly weapon. See State

v. Wilds, 355 S.C. 269, 276, 584 S.E.2d 138, 141 (Ct. App. 2003). Since Applicant’s trial, the

South Carolina Supreme Court has held that a jury charge instructing that malice may be inferred
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from the use of a deadly weapon is no longer good law in South Carolina where evidence is

presented that would rédu{:e, mitigate, excuse or justify the homicide. State v. Belcher, 385 S.C.

597, 685 S.E.2d 802 (2009). However, Belcher was decided more than five-and-a-half years

after Applicant’s trial and is inapplicable given the facts of Applicant’s case, as no evidence was |

presented that would reduce, mitigate, excuse, or justify the homicide. Therefore, trial counsel
was not ineffective for not objecting to this portion of the trial court’s instruction on malice.
Furthermore, this Court notes that the trial court’s instruction includes the following passage:

“If facts are proved beyond a reasonable doubt, sufficient to raise |

an inference of malice to your satisfaction, this inference would be

“simply an evidentiary fact to be taken into consideration by you,

the jury, along with other evidence in the case, and you may give it

such weight as you determine it should receive.” :
Tr. p. 1455 Ins. 2-8. Applicant’s contention that the court’s jury instruction is “more than a slight
deviation” is wholly without merit, as the instruction contains the exact language requested by
the Elmore court.” As the jury instruction on murder was appropriate, trial counsel was not
deficient for failing to“object or request a different charge. Additionally, this Court finds that
Applicant has failed to establish the requisite prejudice required for relief pursuant to Strickland.
Based on the foregoing, this Court finds that Applicant has failed to meet his burden of proof in

regards to this allegation, which must be denied and dismissed with prejudice.

Allegation No. 16: Trial counsel rendered ineffective assistance of counsel when he failed to

request a limiting or spec:ﬁc instruction on the trafficking charge consistent with the pre-trial .

* and directed verd:ct argument.

_ Applicant alleges that trial counsel was ineffective for failing to request a limiting or

? The initial sentence of the’ suggw!ed Elmore charge is paraphrased more than once on p 1454.
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specific instruction on the trafficking charge consistent with the pre-trial and directed verdict
afgumenfs set forth by Applicant. The trial court’s jury charge on trafficking in marijuana is as
follows:

“The defendant is charged with trafficking in marijuana. The State

must prove beyond a reasonable doubt that the defendant

knowingly sold, manufactured, cultivated, delivered; purchased, or -

brought into this state or provided financial assistance to or .

otherwise aided, abetted, attempted, or conmspired to sell, -~ '

manufacture, cultivate, deliver, purchase, or bring into this state,

. was knowingly in actual or constructive possession, knowingly

attempted to become in actual constructive possession of

marijuana. ' : .

The State must prove beyond a reasonable doubt that the amount

of marijuana was 10 pounds or more but less than 100 pounds.

The charge of trafficking in marijuana’is a felony in the State of

_ South Carolina.”

Tr. p. 1452 Ins. 6-19. Applicant argues that in pre-trial and directed verdict argumeﬁt, trial
counsel argued that the State could only possibly establish that he had coris_pired to sell
marijuané and that, due to a lack of meeting of the minds the Staie could not establish a
conspiracy to sell marijuana. See Tr. p. 1035-1040. Applicant argues that the above charge was
improper because it stated all the ways one could be guilty of trafficking in"marijuana by having:
sold, manufactured, cultivated, delivered, purchased, or Brought into this state or provided
financial assistance to or otherwise aided, abetted, attempted, or conspired to sell, manufacture,
cultivate, deliver, pubg'chase, or bring into this state, was knowingly in actﬁal or cdnstmct{ve
possession, knowingly attempted to become in actual constructive possession of marijuana.
Applicant contends that trial counsel should have requested that the trial court only charge the
jury that Applicant could be found guilty if the State proved that he conspired to sell marijuana
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and left out all the other ways reviewed. In response, trial counsel testified that the cﬁarée given
by the court is directly from the statute on trafficking in marijuana and that he does not believe
this charge was objectionable based on this case.

This Court finds that Applicant haS failed to-satisfy _his burden of proof in regards to this
allegation. As trial counsel ;ioted, the trial court’s jury charge is» virtually identical to the
languagé of S.C. dee Ann. § 44-53-370(e)(i), the statute on trafficking in marijuana. This
Court reject$ Applicant’s argument that trial counsel was deficient for not objecting to a jury
charge that nearly verbatim charges the exact law of the offense. Additionally, this Court finds
that Applicant has failed to establish the requisite prejudice required for relief pursuant to
Strickland. Therefore, this Court finds that trial counsel was not ineffective and that this .

allegation must be denied and dismissed with prejudice.

Allegation No. 17: Trial counsel rendered ineffective assistance of counsel when he failed to

object to the trial court’s instruction providing examples of express malice, which amounted to

an unconstitutional comment on the facts; additionally, Applicant argues that the charge falls
outside the standard/recommended charge for murder -

Applicant alleges that trial counsel was ineffective for failing to object to the trial court’s
instruction on malice. The portion of the jury instruction in which Applicant takes issue is as
follows:

“Expressed malice is shown when a person speaks words which
express hatred or ill will for another, or when a person prepared
‘beforehand to do the act which was later accomplished: for
example, lying in wait for a person, or any other acts of preparation
going to show the deed was done within the defendant's mind
would be expressed malice.” -

Tr. p. 1453 Ins. 14-20. Applicant argues that the term “preparation” is prejudicial to him because
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it shows that evidence of a “plot or plan” can establish express malice. He grgued that because )
the State presented evidence th_at the shooter planned the murder, the trial cdurt’s charge amounts
to an impermissible comment on the facts.

. Trial counsel testified that the express malice charge given by the trial court is the classic
example often given by courts and is not objectionable. He testified that he does ﬁot thmk that it
amounts to an impermissible comment on the facts, but rather, isa correct statement of thé law.

This Court aérees with trial counsel and finds that Applicant has failed to establish'any
ineffective condﬁct of counsel.in regards to this ailegation. As trial counsel noted, the express
malice charge given by the trial court is a common instructiolh often given acr;)ss Sou_th Carolina

and is not an impermissible comment on the facts of the case. This Court rejects Applicant’s

| argument that he is prejudiced by the inclusion of the‘tex‘m “preparation” becaﬁse the State

presented evidence that the shooter planned his crime. The mere fact that a widely used and

correct jury instruction squarely fits with the facts as presented by the State does not amount to
prejudice for é defendant. Therefore,..this _Cdurt finds that trial counsel was not ineffective in

regards to this allegation, which must be denied and dismissed with prejudice.

Allegation No. 18: Appellate counsel rendered ineffective assistance of counsel by limiting the
appellate review to only the drug conviction and sentence and by failing to raise all meritorious -
issues on appeal, including: (a) Improper pitting | improper cross-examination of Applicant; (b)
the trial court’s denial of trial counsel’s request to suppress the testimony of Paula Jones; and
(c) the court's ruling regarding the admission of the cell site information and the qualification of
the witness. : '

Applicant alleges that ﬁppellate counsel was ineffective for failing to raise all meritorious

issues on appeal, including improper pitting, the suppression of the testimony of Paula Jones, and
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the admission of the cell site information. Applicant argues that all three issues were properly

preserved following objections from trial counsel and that he was prejudiced by appellate
counsel’s failure to raise these issues in his appeal.

“A criﬁinal defendant is constitutionally entitled to the 'effective assistance of appellate
counsel. However, counsel is not required to raise every non-frivolous claim, but may Select
among them in order to maximize the likelihood of a favorable dutconie. Generally, in analyiing
a claim of ineffective assistance of appellate counsel, this Court applies the Strickland test just as
it woujd when analyzing a claim of ineffective assistance of trial counsel. Thus, [the appropriate

inquiry is] 1) whether appellate counsel's performance was deficient, and 2) whether [applicant]

was prejudiced by appellate counsel's deficient performance.” Bennett v. State, 383 S.C. 303,
309, 680 S.E.2d 273, 276 (2009). ‘

Applicant’s appellate counsel, John D. Delgado (hereinafter “Delgado), testiﬁgd' that he
has beén practicing law for thirty-eight years and has an extensive trial ahd appellate
background. He elaborated that he has argued before the South Carolina Court of Appeals and
South Carolina Supreme Court countless times and has submitted briefs to both of ‘the South
Carolina appeliate courts; the United States District Court for South. Carolina, and the quﬁh

Circuit Court of Appeals. He testified that he was retained by Applicant to represent him on his

appeal and that he met with Applicant five or six times during the course of his representation.

He described Applicant as having a “strong personality” and being a very demanding client.
Delgado elaborated that many of these demands were unreasonable, including requesting that he

write a letter to the Court of Appeals requesting an apbeal bond and stating that Applicant would
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be living with him while the appeal was pending. See Respondent’s Exhibit:No. 3. He testified
that Applicant frequently made unrealistic. demands, such as that every preserved issue be raised
on appeal and that he file motions in North Carolina. See Respondent’s Exhibits No. 4 and 5.

: Delgado testified that his approach to appellate work is to thorougmy review the trial
transcript, note all preserved issues, and then determine the most meritorious issues to raise in-his
brief. He testified that he carefully selects the most meritorious issues to raise becaus§ he dpes
not believe that the “shotgun approach” of raising numerous issues is effective and disttacts from
the issues on which he might win. He testified that he explained this to Applicant numerous
times, as well as explained the difference between reversible and. harmless error. He testified
that despite these numerous discussions, which he also mgmoﬁalized in written correspondence
to Applicant, Applicant was still adamant that every preservéd issue be raised regardless of its
merit.

* Delgado testified that he decided to raise four issues on appeal and he selected these
issues because he thought they were the mdst meritorious issues that constituted reversible‘ error
and had the greatest chance of success. He testified that he chose not to raise the issue of pitting
on appeal because he did not think that the issue was as meritorious as other issues and that it did
not arise to reversible error. He testified that he likewise did not raiSe ihe issue. regarding the
testimony of Applicant’s former girlfriend Paula Jones because he did not think it wasa
meritorious issue or amounted to reversible error. Finally, in regards to the cell site information
and testimony, Dglgadc') again testified that he did not raise this. issue bec;use.he, did not think it

was meritorious and would detract from more meritorious issues, He memorialized this in a
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letter to Applicant. See Respondent’s Exhibit No. 4.
This Court finds that appellate counsel’s performance was reasonable based on
professional norms. As discussed above, appellate counsel is “not required to raise every non-

frivolous claim, but may select among them in order to maximize the likelihood of a favorable

‘outcome.” Bennett v, State, 383 S.C. 303, 309, 680 S.E.2d 273, 276 (2009). Using his vast -

experiénce as both a trial and appellate iawyer, Delgado selected the four issues which he
believed had the highest likelihood of success on appeal. This Court finds that appellate coun;el
was not deﬁcie;nt for failing to raise the three issues Applicant set forth in this allegation.: This
‘Court finds that Applicant has failed to establish any resulting prejudice as well, as this Court
finds that there is no reasonable likelihood that Applicant’s convictions’ wouid have been
- reversed had Delgado raised the three issues listed in this allegation. Therefore, this allegation

must be denied and dismissed with prejudice.

Allegation No. 19: Ineffective Assistance of Counsel due to trial counsel’s overall
performance pursuant to United States v. Chronic, 466 U.S. 648 (1984).

Applicant alleges that trial counsel’s overall performance tises to a level of
ineffectiveness baéed on cumulative errors that prejudicéd him. In support of this position,
Applicant cites to United Siates v. Chronic, where the United States Sﬁpi’eme Court held that if
counsgl entirely fails to subject the prosecution’s case to meaningful adversarial testing,
ineffective assistance of counsel is presumed without requiring specific inquiry. into counsel’s
actual performance at trial. 466 U.S. 648 (1984). |

This Courtl rejects Applicant’s argument that this Court should employ a cumulative

prejudice analysis to ineffectiveness claims. In Green v. State, 351 S.C. 184, 196-97, 569S.E2d
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318, 324-25 (2002), the South Carolina Supreme Court expressly declined to address whether a

post-conviction relief applicant is entitled to relief based upon the supposed cumulative effect of

trial counsel’s alleged errors. See also Simpson v. Moore, 367 S.C. 587, 604, 627 S.E.2d 701, -
710 (recognizing that “[w]hether several errors, which are independently found nof_ to be
prejudicial, may cumulatively v?arrant relief 1s an unsettled quéstion in Soﬁth Carolina” and
holding t-hat “[blecause the PCR court found fhat only one of Sﬁnpson’s allegations had .merit,
there Was 1o need to conduct a éumulative-error analysis”). This Court finds that such an
analysis is not constitutionally required and declines to employ that analysis. _

ﬁefcre an alleged error may be considered as a factor contributing to cumulative
prejudice, a court first must find that the alleged error is, in fact, constitutional error. Only then
can the cumulative prejudice arising from the error be considefed. To hold otherwise is .to
conclude that even non-deficient peﬁbrﬁapce might result in reversal of a conviction. Such a

conclusion is manifestly contrary to the analysis set forth in Strickland v. Washington. See 466

US. at 687 (“Unless a defendant makes both showings [ie., deficient performance and

prejudice] it cannot be said that the conviction or death sentence resulted from a breakdown in
the adversary process that renders the result unreliable™). Even in the absence of a cuinulégive
pi'ejudice analysis, a reviewing court, quite properly, analyzes the same class of errors together,
such as the failure to present adequate evidence of mitigation. Yet, it is inappropriate to c'ox'lsider |
the cﬁmulative'prejudice from various alleged errors that are not related, such as the failure to
request a jury charge and the failure to introduce certain tés;imony. This is especially true

where, as in this case, counsel’s performance was determined not to be deficient on any of the
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individual claims that Applicant wishes to aggregate, and there wés no prejudice on any Ground. - - |

To hold otherwise is to conclude that even non-deficient performance under Strickland might

result in reversal of a conviction, a conclusion that is manifestly contrary to the analysfs set forth
ip Strickland. See Strickland, 466 U.S. at 687 (“Unless a defendant makes both showings. [i.é.,
both deficient performance and prejudice] it cannot be said that the cdnviction or death sentence
resulted from a breakdown in the adversary process that renders the result unreliable").
Furthermore, as discussed above in great detail in regards to each of Applicant’s
allegations, this Court finds nothing'i‘n trial counsel’s performance to be deficient. Additionally,
this‘Court finds that nothing presented by Applicant gives even the slightest indication that trial
counsel “entirely fail[ed] to subject the prosecution's case to meaningful adversarial testing,
Chronic, supra. In contrast, this Court finds that Applicant was represented at trial by two fnigh’ly
skilled and capable trial attoméys who challenged thg prosecution’s case at every tum This

Court finds this allegation must be denied and dismissed with prejudice.

CONCLUSION
Based on all the foregoing, this Court finds aﬁd concludes that Applicant has not
established any constitutional violations or deprivations that would require this court to grant his
application for post-conviction relief. Thereforé, this application for post-conviction relief must
be denied and dismissed with prejudice. | |
This Court n_otés that Applicant must file and serve a Notice of Ai:peél withih thirty days

from the receipt by counsel of written notice of entry of judgment to secure the apprdpriate

appellate review. See Rule 203, SCACR. Pursuant to Austin v. State, 305 S.C. 453 (1991), an
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applicant has a right to an appellate counsel’s assistance in seeking‘review of the denial of post;
conviction relief. Rule 71.1(g), SCRCP, provides that if the applicant wishes to seek appellate
reviéw, post-conviction relief counsel must serve and file a Notice of Appeal on an applicant’s
bchalf.‘ Applicant is directed to South Carolina Appellate Court Rule 243 for appropriate .
procedures for appeal. |

IT IS THEREFORE ORDERED:

1. That the Application for Post-Conviction Relief shall be denied
and dismissed with prejudice; and :

2. The Applicant shall remain remanded to the custody of the State.

e — '
AND IT IS SO ORDERED this /> day of ~/as~/ , 2014,

A 2]

FAMES R. BARBER, III
Presiding Judge
Fifth Judicial Circuit

()mdaﬁ , South Carolina.
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
COUNTY OF RICHLAND ) FOR THE FIFTH JUDICIAL CIRCUIT
)
Phillip H. Crocker, 11 ) 2006-CP-40-6124 .
Applicant, ) L" &
-b =
v. ) MOTION FOR REHEARING PURSUANT s g
) TO RULE 5%(a), SCRCP, ANDMOTIGNTQ - /-
State of South Carolina, ) ALTER OR AMEND PURSUANT "{0 ~
Respondent. ) RULE 59(e), SCRCP Il

—

This matter comes before the Court pursuant to an Application for Post Cor&icti_q’i}
Relief, which was filed on October 17, 2006. The State submitted a Retum on or about ;\;ay 4,
2007. On May 25, 2010, Applicant, through counsel, filed a Motion for Appointment of
Investigative Serviccs and Motion for Discovery. Applicant also submitted a Supplemental
Motion for Discovery on September 29, 2011. On December 15, 2010, a motion hearing was
held in front of the Honorabie L. Casey Manning at the Richland County Courthouse. On March
4,2011, a chambers meeting was held with the Honorable L. Casey Manning since Applicant
was not transporied due to an inﬂuenza outbreak at South Carolina Department of Corrections.
On November 18,2011, a motion hearing was held in ﬁ'ont.of the Honorable L. Casey Manning.
On December 5, 2011, the Honorable L. Casey Mannihg issued an Order for Discovery and For
Payment of Discovery Fees, which was filed on Decefnber 5,2011. An Amended Order was
issued and filed on February 14, 2012.

On May 22, 2013, Applicant, through counsel, filed a Supplemental Motion for
Discovery and Authorization of Indigent Funds. A motion hearing was conducted at the Richland
County Courthéuse in front of the Honorable James R. Barber, III, on June 6, 2013. Applicant
was present and represented by Tricia Blanchette, Esquire. Respondent was represented by
Megan Harrigan, Assistant Attorney General. An Order for Discévcry and Authorization for

Indigent Funds was issued on June 19, 2013 and filed on July 16, 2013.
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On October 18, 2013, Applicant, through counsel, filed a Supplemental Motion for
Discovery and Authorization of Indigent Funds. On November 18, 2013, a motion hearing was
held in front of the Honorable Robert E. Hood at the Richland County Courthouse. Applicant
was present and represented by Tricia Blanchette, Esquire. Respondent was represented by
Megan Harrigan, Assistant Attomey General. At the hearing, the Honorable Robert E. Hood
issued an Order as requested. |

On January 21-23, 2014, an evidentiary hearing was convened in front of the Honorable
James R. Barber, 111, at the Richland County Courthouse. On February 7, 2014, a chambers
meeting was held and counsel] for both parties were instructed to prepare a Memorandum on
three specific issues raised at the evidentiary hearing, from Which Memorandums were filed. On
July 1, 2014, an Order of Dismissal was signed and filed. Applicant, through counsel, received a
copy of the Order from the Clerk of Court’s Office on July 7, 2014.!

By way of his Amendment, Applicant made specific allegations of ineffective assistance

of counsel, which are on file with the Court. Applicant, through counsel, also made several

~ verbal amendments at the evidentiary hearing. As was instructed by the Court, Applicant,

through counsel submitted written objections to Megan Harrigan, Assistant Attorney General,
upon review of the proposed Order and before submission of the final Order. As a result of
counsel’s objections and several phone conferences with Ms. Harrigan, a number of changes and
additions were made to the proposed Order. Nevertheless, Applicant, through counsel, would ask

the Court to obtain the transcript to ensure that the Order properly reflects the allegations made,

1 Upon receipt of the Order, Applicant’s counsel discovered that Applicant had been moved from Broad River
Correctional Institution to Kershaw Correctional Institution on June 9, 2014. Applicant’s counsel set up a phone
conference with Applicant for July 14, 2014. As scheduled, Applicant’s counsel called Kershaw Correctional
Institution on July 14*, and counsel was informed that Applicant was being moved to Turbeville Correctional
Institution. Applicant’s counsel contacted Turbeville Correctional Institution and was able to have a phone
conference with Applicant on July 15 & 17,2014,
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~ testimony offered and arguments entered at the evidentiary hearing. See Marlar v. State, 375 S.C.
407, 653 S.E.2d 266 (2007), S.C. Code Ann. § 17-27-80. Applicant would also request that the
Court review Applicant’s Memorandum of Law in Support of Application for Post Conviction
Relief (Memo) filed on February 28, 2014 and incorporated hereby reference, to ensure that the
arguments contained therein are properly addressed in the Order of Dismissal. Finally, as to all
findings of overwhelming evidence of guilt in the Order, Applicant would ask the Court to
address the testimony of Douglas S. Strickler, Esquire, regarding the plea offer to a term of five
years and what such an offer indicated regarding the stréngth of the State’s case.

| As to the specific allegations set forth in the Amendment and addressed in the Order of
Dismissal, Applicant would ask this Court to reconsider and/or address the following matters:

Issue Two: The Order fails to address the entire argument made at the evidentiary hearing
and set forth in the above referenced Memo. Specifically, the Order fails to fully address
the prejudice prong argued in detail in the Memo. See Memo p. 7.

Issue Three: The Order fails to address the entire argument made at the evidentiary
hearing and set forth in the above referenced Memo.

Issue Five: The Order fails to address Applicant’s counsel’s request via discovery order
and subpoena for multi-jurisdictional agreements from the law enforcement agencies,
Public Defender’s office and Solicitor’s office.

[ssue Six: The Order fails to address the testimony and argument made at the evidentiary
hearing, as well as the argument set forth in the above referenced Memo. The Order fails
to address Applicant’s counsel’s request via discovery order and subpoena for multi-
jurisdictional agreements from the law enforcement agencies, Public Defender’s office
and Solicitor’s office.

Issue Seven: The Order fails to properly summarize and/or address the testimony of
Wayne Hill. The Order fails to address the entire issue addressed at the evidentiary
hearing regarding Dr. Vandersteenhoven’s qualifications as an expert in forensic
pathology and her qualifications as forensic pathologist to conduct and testlfy about the
autopsy in question and the admissibility of the autopsy report.
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In sum, Applicant would respectfully request that this Court reconsider the Order of
Dismissal, review and properly address Applicant’s Memo, obtain and revicv;/ the evidentiary
hearing transcript, and hold a motion hearing to ensure that all the testimony and arguments are
fully addressed by this Court prior to appeal. Applicant would specifically move before this
Court to direct the eﬁtry of a new judgment, pursuant to Rule 59(a)(2), and/or amend the findings

of fact and conclusions of law in the standing Order of Dismissal, pursuant to Rule 59(e),

SCRCP.
ove,

Tricia A. Blanchette

Attorney for Applicant

Post Office Box 12725

: Columbia, South Carolina 29211

s 1, 2014 | (803) 988-0008
Columbia, SC
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I, Tricia A. Blanchette, Attorney for Applicant, hereby certify that phcehn the <

mail this 17" day of July 2014, a copy of a Motion Pursuant to Rule 59, SCRCE‘IO
Megan Harrigan of the Attorney General’s Office, at:

Office of the Attorney General
ATT: Megan Harrigan, Ast. AG

PO Box 11549
Columbia, SC 292]1 02}\ Q @N\K

Tricia A, Blanchette
Attorney for Applicant
PO Box 12725
Columbia, SC 29211
(803) 988-0008

J ulyﬂ_, 2014
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STATE OF SOUTH CAROLINA

) IN THE COURT OF COMMON PLEAS
.COUNTY OF RICHLAND .) - FOR THE FIFTH.JUDICIAL CIRCUIT
) .
Phillip H. Crocker, III, SCDC #298423, ) Case No. 2006-CP-40-6124
' ‘Applicant, ) .
' ) RETURN TO APPLICANT’S “MOTION
) FOR REHEARING PURUSUAIS_T TO
) RULE 59(a), AND MOTION TOALEER
v. )~ ORAMEND PURSUANT TO RELEF 2
) 59(¢), SCRCP” SRS =
, ) o T
State of South Carolina, : ) P x:%
Respondent. ) ot = 58
) “S 5 Z
w < et
“~T0O .

Respondent, by and through undersigned counsel, making its Return to “l\_@ﬁdﬁ“ for
Rehearing pursuant to Rule 59(a5, SCRCP, and Motion to Alter or Amend pursuant to Rule 59(¢)
'SCRCP,” would respéctfully'show un’o(; this Court:

. : |

Applicant is presently confined in the South Carolina Départment of Corrections pursuant
to orders of commitment of the Richland County Clerk o.f Court. Applicant was indicted during
the January 2002 term of the Richland County Grand Jur&r for Murder (2002-GS-40-4561) and
Trafficking in Marijuana — Greater than Ten Pounds but Less than One-Hundred Poﬁnds (2002;
'GS-40-9503). Chief Public Defender of the Fifth Judicial Circuit, Douglas S. Strickler and Chief"
i’ub_lic Defender of Richland County, E. .Fielding Pringle represented -Applicant. Assistant

| Solicitors Deitrich Lake and Katﬁryn Luck Campbell, of the Fifth Cﬁcﬁii Solicitor’s Office,

| prosecuted the case. On December 1-5, i003, Applicant proceeded ,to.a jm;y trial before the
Honorable G. Thomas Cooper, Jr., where he was convicted as indicted. Judge Cooper sentenced.
Applicant to thirty years impriso‘nnient'for Murder and a concurrent séntence of five years
imprisonmént for Trafficking in Manjuana

. Page 1 of 4
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-A notice of appeal was filed and an' appeal was perfec;ted :01.1 Appiicant’s Behalf by
retained counsel, John D. Delgado, Esquire. The South Carolina Court.of Appeals affirmed
Applicant’s convictions and sentenées by puBiished opinion. State v. Crocker, 366 S.C. 394, 621
S.E.2d 890 (Ct. App.2005). The Remittitur was sent.on November 16, 2605 .

| | | IL -

Applicant filed his pro se épplicaﬁon 'fc;f pqst—conviction relief .on October 17, 2006, in
whic;h he alleged that he was being held in custody unlawfully based on allegations of: actual
_ inn'ocence; ineffective assistance of trial and appellate counsel, due process violations;, and
' judicial misédnduct. Respdndent made its Returh on May 4, 2007, requesting' an _evicientia.ry
. heariﬂg be held. .Thereafter, Applicant, through his counsei, filed an amended application on
R anﬁary 9, 2014, allegix}g nineteen additi.onal. grounds for relief. ‘An evidentiary hearing into thé

matter was convened 'on January 21-23, 2014, before. the Hono_rable J_ames R. Barber, 1.
Applicant was present at the héé.ring an;l represente& by ‘Tricia A. Blanchette,. Esquire.
Respondent was re‘presented‘b}l' Assistant Attorney General Meéan E. Harrigan of the South
Carolina Attorney' General’s Office.’. Testifying at the heéﬁng were Applicant, homicide
reconstruction speciaiist Wayne N. Hﬂl, Sf., trial c<->uhs'els E. Fielding Pringle and Douglas S.
Strickler, appeuatq counsel John D. Delgado, and Applicant.’s friend Jeff McInhis.

At the 'c;mclusion of the .heaﬁpg, the Court requested memofandums froﬁi both parties.
Foliowing its review of -thesé memorandﬁms and the testimony and ev'idenée prescﬁtgd at the
hearing, the Court found that there were no constitutjonai depﬁvaﬁoﬁg or other e_rror; enhthng
- Applicant to relief and denied and dismissed the app_lii:atidn thh prejudice by formal ordér

signed and filed on July 1, 2014. Applicant received the filed Order on, July 7,2014. -

Page 2 of 4
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On July 15, 2014, Applicant served a copy of his “Motion for Reheanng pursuant to Rule
59(a), SCRCP, and Motion to Altér or Amend pursuant to Rule 59(c) SCRCP” on Respondent

This Return follows.
IIL

In his “Motion for Rehearing pursuant to Rule 59(a), SCRCP, and Motion to Alter or

" Amend pursuant to Rule 59(¢) SCRCP,” Applicant notes that the Order of Dismissal “fails to

address the entire argument” for several issues and also fails to includo Counsel for Applicant’s
varioos discovery requests that did not yield any information or materials. Respondent submits
tﬁat ‘this Court’s sixty-three page Order of Dismissal contains the required findings of facts and
conclusions of law as required by S.C. Code Ann. § 17-27-80 (1976) and Rule 52(a) SCRCé.
See also McCray v. State, 305 S.C. 329, 408 S.E.2d 241 (1991). Respondent submits that this
Court fully ruled on all issues properly .presented at the post-conviction relief hearing and that‘
Applicant’s “Motion for Rehearing pursuant to Rule 59(a), SCRCP, and Motion to Alter or
Amend pursuant to Rule 59(e) SCRCP ” should be denied.

Additionally, in this Motion, Applicant requests that this Court reconsider its Order of

Dismissal and “direct ,the entry of a new Judgment.” In this request, Applicant is not requesting

an alteration or amendment to tho Order, but rather, Applicant is asking the Court to reconsider
its ruling and grant Af)plicént post-convictioﬁ relief. Such a request is roore properly addressed
through the appollate process. See Wilder Corp. v. Wilke, 330 S.C. 71, 77, 497 S.E.2d 731, 734
(1998) (ooting the proper use of a Rule 59(e) motion is to preserve issues raised to but not ruled

upon by the trial court). Respondent submits that this Court properly ruled on all issues after -

Page 3 of 4
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ample opportunity for Applicant to present all his issues and that this Motion should be denied in

full.

IV.

WHEREFORE, having made its Return to the motion, the State requests that the relief

requested in the Motion be denied and that said Motion be dismissed.

July 28, 2014

BY:

Respectfully submitted,

ALAN WILSON
Attorney General

JOHN W. MCINTOSH
_Chicf Deputy Attorney General

KAREN C. RATIGAN
Senior Assistant Deputy Attorney General

MEGAN E. HARRIGAN
Assistant Attorney General’

/(/CL%W/ &
ATTORMEYS FOR RESPONDEN
Office ofthe Attorney General
Post Office Box 11549
Columbia, South Carolina 29211
(803) 734-3737
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STATE OF SOUTH CAROLINA .

N0 ONYIHINY .

) . :
4 . ) IN THE COURT OF COMMON PLEAS
COUNTY. OF RICHLAND )
)
) 2006-CP-40-6124 w
. - ) S 2
PHILLIP H. CROCKER, III, #298423 ) =
) om &
: : b 7
Applicant, ; ;Or-z 8 =
W oo M
vs ) AFFIDAVIT OF SERVICE m !
) S5 pea
STATE OF SOUTH CAROLINA, ) % o
‘ ) 5 <
Respondent. ) ‘
i )
L. I am an employee of the Respondent in the above-captioned action.

2. Regular communication by mail exists throughout the State of Southr Carohna and that this
isa proper circumstance of service by mail.

3. Ihave this day served a copy of the Return to Applicant’s “Motion for Rehearing -

. pursuant to Rule 59(a), and Motion to Alter or Amend pursuant to Rule 59(e), SCRCP” in
the above-captioned matter on the followmg person by depositing same in the United States ma11
postage prepa1d

Tricia A. Blanchette, Esquire

Law Office of Tricia A. Blanchette, LL.C
Post Office Box 12725

Columbia, South Carolina 29211

- DATED this 28™ day of July; 2014, -

Sara Moore, Legal Assistant .
For Respondent
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"IN THE COURT OF COMMON PLEAS

STATE OF SOUTH CAROLINA )
COUNTY OF RICHLAND ) FOR THE FIFTH JUDICIAL CIRCUIT
) .
_ Phillip H. Crocker, III, SCDC 4298423, ) Case No. 2006-CP-40-6124
Applicant, ) ‘ ‘
‘ ) ORDER DENYING APPLICANT’S
) “MOTION FOR REHEARING PURUSUANT
) TO RULE 5%(a), AND MOTION TO ALTER
v, ) OR AMEND PURSUANT TO
;]
| 2 BULE 59(e), SCRCP % ,.% 2@_
State of South Carolina, ) Z zZ m\’
Respondent. ) ?’% R 5
) oA O o
_ O o2
o L o . PE 7 %
I'his matter comes before this Court by way of Applicant’s “Motion for Rehearingpgsuggl to Riste
. . B - N )
3%a). SCRCP. and Motion to Altcr or Amend pursuant to Rule 59(e) SCRCP,” asking this uflo alter

or amend its Order of Dismissal denying Applicant post-conviction relict,
L.

The records betore this Cpurt show that Applicant is presently confined in the South Carelina
Department of Corrections pursuant to orders of commitment Qt‘ the Richland County Clerk of Court.
- Applicant was indicted during the Junﬁary 2002 term of the Richland Cou;\t'y Grand Jury tor Murder'(2002—.
(5-40-4561) and Trafficking in Marijuana—(‘xrealerthﬁn Ten Pounds But Less than One-Hundred Pounds
{2002-GS-40-9503). Chief Public Defender of the Fifth Judicial C ircuit, Douglas S. Strickler and Chief
Public Det‘gnder of Richland County, E. Fielding Pringle represented Apﬁlicant. Assistant Solicitors
Deitrich Lake and Kathryn Luck Campbell, of the Fifth Circuit Solicitor’s Office, prosecuted the case. On
December 1-S. 2003, Applicant proceeded to a jury trial betore the Honorable G. Thomas Cooper, Jr..

where he was convicted as indicted. Judge Cooper sentenced Applicant to thirty years imprisonment for

Murder and a concurrent sentence of five years imprisonment for Trafficking in Marijuana.

[ of 3




2564

[}

. A notice of appeal was tiled and an appeal was pertected on Applicant’s behal by retained counsel,

John D. Delgado, Esquire. The South Carolina Count ;)f Appeals affirmed Applicant's convictions and

sentences by published opinion. State v. Crocker, 366 S.C. 394, 621 S.E.2d 890 (Ct App. 2005). The |
Remittitur was sent on November 16, 2005. -

IL

App[icant filed his pro se applicati'on for post-conviction relict on October’ 17, ’.2006., in which he

ulleged that he was being held in ¢ustody uniant’ully based on allegations of actual innocence. ineffective

assistance of triai and appellate counsel, due process violations, and judicial misconduct. Respondent

made it Return on May 4, 2007, requesting an evidéntiary hearing be held. Thereatter, Applicant, through

 his counsel. filed an amended application on Junuary 9. 2014, alteging nineteen additional grounds-for

relief. An evidentiary hearing inﬁb the matter was convened on January 21-23, 2014, before this Court.
Applicant was present at the hearing and represented by Tricia A. Blgncheﬁe; Ebsquire. Rcspoﬁ‘dent was
represented by Assisiaﬁé Attorney General Megan E. Harrigan of the South Carolina Attorney General’s
Ottice. Tes;tifying at the hearing were Applicant, homicide reconstruction specialist Wayne N. Hill, Sr..
teial counsels E. Fielding Pringle and Douglas S. Strickler, .ap'pellate counsel Joha D. Delgado. and
Applicant's friend Jett Melnnis. |

At the conclusion ot the hearing. thi's Court requested memorandums from both parties. Following

its review of these memorandums and the testimony and evidence presented at the hearing, this Court

. found that there were no constitutional deprivations or other errors entitling Applicant to reliet and denied

the application with prejudice by formal order signed and filed on July 1, 2014. Applicant received the

tiled Order on July 7, 2014,

20f3




On July 15, 201‘4, Applicant served a copy of his “Motion for Reheafing pursuant to Rule 59(a),
SCRCP, and Motion to Alter or Amend pursuant to Rule 59(¢) SCRCP™ on Respondent and this Court.
Respondent filed its Return to this motion on or ab;)ut July 28, 2014.,- |
o {IL.

This Court’s find that its sixty-three page Order of Dismissal contains the required findings ot’tﬁcts

and conclusions of law as required by 8.C. Code Ann. § 17-27-80 (1976) and Rule 52(a) SCRCP. See also

McCray v, State, 305 S.C. 329, 408 S.E.2d 241 (1991). Having carefully reviewed the entire record in this

matter, ihis Court t‘m&s that there is no basis for altering or amending its prior ruling.' ‘l‘hergt'ore, this
Court hereby denies the Applicant's Motion in its entirety, and nt‘ﬁrms.the pmviou§ Order of Dismissal.

This Court notes that if the Petitioner desires to sccure appellate revicw of this Order and the Order
of Dismissal, a notice of appeal must.be filed and served within thirty days of the service of this Order.
Petitioner is directed to Rﬁles 203, 206, and 243 of the South Carolina Appellate Court Rules for the

appropriate procedures to follow after notice ot appeal has been timely filed.

AND, [T 1S SO ORDERED this_{ _ day of Asgus ™™ ,20 74

Jaf4ES R. BARBER, [

Presiding Judge,
Fifth Judicial Circuit

J
[DLUMZ 4 , South Carolina

¢

" The Court, in its discretion, has considered this matter based upon the motions submitted by the parties and the post-conviction
relief file, since orat argument will not aid the Court in reaching its decision. See Rule 59(f), SCRCP, .
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STATE OF SOUTH CAROLINA

COUNTY OF RICHLAND
IN THE COURT OF COMMON PLEAS

PHILLIP H. CROCKER, III.,

Applicant,
. \'A
STATE OF SOUTH CAROLINA,
Respondent.
CERTIFICATE OF SERVICE

~ The undersigned hereby certifies that a true copy of the Ordgr Denying Applicant’s
Motion for Rehearing Pursugnt to Rule 59 (e) has been served upon the applicant by fnailing
one (1) copy in the United States mail, postage prepé.id, addressed to:
| Tricia A. Blanchette, Esquire
Law Office of Tricia A. Blanchette, LLC

Post Office Box 12725
Columbia, South Carolina 29211

This 14" day of August, 2014.

Mz*fvf /vﬁ/uu@ww

. HARRIGAN
ATTO Y FOR RESPO T

SWORN to before me this 14th day of August, 2014.

2006-CP-40-6124
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COURT OF GENERAL SESSIONS
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© ARREST WARRANT NO. _ C320443 PHILLIP HENRY CROCKER

ey ®
P
S
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Foreman of Petit Jury
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INDICTMENT FOR MURDER

County present upon: théir oath:

feloniously, wilfully, and:with:

by means of _____igunihi

and that the said- victim dicd:: nat
Code of Laws of South (:jgr'Q na. | o |

Against the peace-and:dignity. of the State, and:contrary to'the statute in such case made and

provided.

SOLICITOR
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T . DOCKETNO. 2002-GS-£0-09603 After being fully advised as to my

WITNESSES to the Grand Jury.

hereby appear in my own proper person and plead
COURT OF GENERAL SESSIONS Quity 1o the within indictment or to
: JANUARY TERM 2002
Q2
Defendant
Witness:

C.C.C.PLS.ANDGS.
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w‘stnjdive 3 s-‘: \ dmmm 1"0158.“" A .
§44-53-370, Code of Laws of South Carolina.

Against the peace and dignity of the State, and contrary to the statute in such
case made and provided.




_S‘T ATE OF SOUTH CAROLINA IN THE COURT OF GENERAL SESSIONS

ANNH:

‘Date.of Offense:
8.C.Code §:
CDR Code #:

" for a determinate termof _ &
and/or to pay a fine-of $
of S

whicharemcurporatedby_ Brep opement
[C] CONCURRENT or [GQ€CO 'secunvewunmon -1 ; ‘
Defendantvstobegwencredctforﬂmewvedmuamtosc cmszma-aomuwmmwwmsm

Department of Corrections.
CJ RESTITUTION: [ Heard, [] Waived, D Ordered
Total: _§ plus 20% fee: |
Payment Terms: )
[ set by SCOPPPS
RFe'dpient
*Fine: ! .
~ §14-1-206 (Assessments 107.5%) ' Fine: be pd. in ual eomowtivo mklylmﬂy
¢ §14:1-211(AX1) (Conv. Surcharge) $100 pmtsn:ys pd. inq beginning
§14-1-211(A}2) (DUI Surcharge) $100 $ paid to Public Defender Fund
2995 (DUI Assessment) $12 Other: ,
35.13 (Public Def/Prob) $500
§73.3, 18 TP (Law Enforce. Funding) $25
33.7, 1B TP (Drug Court Surcharge) $100
556-5-550'215;1%?){1 (lle?:lmAssemTest F“n)mt) 340350 [0 Appointed PD or appointed other nsel §as 137P
ehicle 'ea or cou
.3%'to ‘County (if r ~'+ in instaliments) S Requires $500 be paid to Llerk during prok

PRESIDING JUDGE

t Reporter:

g - Clerk  Green — Corrections Canary - Probation Pink - Defendant SCCA/217 (7/2003)



THE STATE OF SOUTH CAROLINA
In The Supreme Court

APPEAL FROM RICHLAND COUNTY = -4
AUG 24 2016

James R. Barber, IlII, Circuit Court Judge ,
50 BUPREME COURT

Appellate Case Number: 2014-001774

Phillip H. Crocker, III Petitioner,

a4

State of South Carolina Respondent.

Certificate of Service

I certify that I served a copy of the Appendix (six volumes) on the State of South
~ Carolina and prior appointed counsel by pulac‘ing a copy in the US Mail, postage prepaid,
on the date reflected below.

Megan Harrigan Jamison, Esquire
Office of the Attorney General
P.O. Box 11549

Columbia, SC 29211

i

o~
/W
E. Charles Grose, Jr.

The Grose Law Firm, LL.C
404 Main Street

Greenwood, SC 29646

(864) 538-4466

August 23, 2016
Greenwood, South Carolina



