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Memorandum and Authorities

Respondent's motion to dismiss relies on two theories, beginning with the assertion that Judge
Keesley's Order signed June 11, 2015 is a final appealable order. This Order is attached as Exhibit B to
the motion to dismiss.

The Order contained the following language: "Should the Special Referee determine that there
is a valid claim that requires a jury trial, she may notify the circuit court, as provided in the South
Carolina Rules of Civil Procedure." (see Order p. 1) It is axiomatic that the order should be construed
in a way that avoids rendering these words meaningless.

The Order further provided that the Court “did not hear the motion for an order striking
Defendant's jury d_emand.” (see Order p.1) This language also supports the conclusion that the order
_ feferring the case was not a final determination of the jury trial question.

Pursuant to Rule 53, SCRCP, a master or special referee has no power or authority except that
which is provided in the order' of reference. Smith v. Ocean Lakes Family Campground, 315 S.C. 379,
381,433 S.E.2d 909, 910 (S.C. App.1993). In this case, the Special Referee had a clear mandate to
make an assessmeﬂt of the jury trial issue after the facts had been developed as the litigation
progressed.

- A Final Order?

Ah analysis of various preclusive doctrines is relevant in this matter. Regardless of which of
these doctrines is considered, they all fail at the same point. The Order of Reference in this case is not a
final order under South Carolina Law.

A final order is one which requires no additional action before the rights of the parties are fixed.
See e.g., Lewis v. State 368 S.C. 630, 630 SE 2d 464 (2006) (“a conditional order of dismissal is not
the final judgment in a post-conviction relief case since there is another act to be done before the rights

of the parties are finally determined”) Likewise, the Order of Reference in this case is conditional and



not a final order, based on the language cited in this motion.

An order is also not final is it is subject to revision. See e.g. Ashenfelder v. City of Georgetown,
389 S.C. 568, 698 SE 2d 856 (SC App. 2010). The quotedrlanguage in the Order of Reference can only
be read to mandate the revision of the order based on the Special Referee's determination.

The language of the order means there is both a further act to be done (the Special Referee
making a determination) and the June 11, 2015 Order was subject to revision based on the resuit of
that determination.

SC Code § 14-3-330(1)

Rather than subsection 330(2), which was cited by Respondent, the applicable statutory
provision is subsection 330(1) for this intermediate order. This subsection provides in part “provided,
»that 1f no appeal be taken until final judgmenf is entered the court may upon appeal from such final
jud_gment review any intermediate order or decree necessarily affecting the judgment not before
appealed from”.

None of the authoritiés cited by Respondent address the question of finality. An order which is
not ﬁnal, is not immediately appealable regardless of its subject matter.

The final orde'r. on the mode of trial was the Special Referee's Order that ié the subjecf of this
appeal. None of the preclusive doctrines extant under South Carolina Law should have constrained the
Special Referee's consideration of this motion.

| The Question of Consent

Respondent's second theory is a new one, which was not raised in the trial court, that there was
a waiver of a jury trial by consent. The consent is to be inferred from Appellant's “appearing and
litigating the merits of the Counterclaims for well over two years following the reference”.

What has actually been going on for these two years is Appellant seeking, and being granted, an
order vacating summary judgment in favor of Respondent and then a series of other hearings in which

Respondent has failed, in spectacular fashion, to provide sufficient evidence of its total debt or to
2



total debt or to obtain full summary judgment on any of the Counterclaims.

It is entirely reasonable to construe Judge Keesley's June 11. 2015 Order as providing for the
Referee to explore the facts and dispose of the Counterclaims summarily, if possible, but to return the
case to a jury if any of the Counterclaims survived. The conduct which survived as a basis for the
Counterclaims dates from after October 15, 2015. ( See Page 7, Item Number 13, Special Referee
Order dated April 7, 2017 attached as Exhibit C to the motion to dismiss.) This means the conduct was
also after Judge Keesley's June 11, 2015 Order.

Such conduct includes submitting numerous documents to the Special Referee that were marked
“ACTIVE LOSS MITIGTAION™ in clear violation of the South Carolina Foreclosure Intervention
Program. Further examples of Respondent's bad faith and two year efforts to obtain summary judgment
are outlineé in the attached affidavits.

The fapt that the summary judgemnt process has taken so long is a direct result of respondents
failures. Respondent should not be rewarded for ineptitude by a finding that this length of time has
ripened into a waiver by consent. The authorities cited by Respondent are distinguishable from the
Ainstant casé whiéﬁ has never progressed beyond co;lsideration of summary disposition of the case and

because of the particular language of the order of reference in this matter

Respectfully submitted,

N Rl gy I

D. Randolph Whitt
Fleming & Whitt, P.A.
S.C. Bar No. 13068
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‘ West Columbia, SC 29170
January 19, 2018 (803) 422-2176 Tel
' dwhitt2001@aol.com

Attorney for Appellant
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STATE OF SOUTH CAROLINA

COUNTY OF LEXINGTON

i

Federal National Mortgage Association
(“Fannie Mae™), a corporation organized-~
and existing under the laws of the Umted

~ States of America; .. - : 'RE: Defendant Whitt’s Motion to Vacate :
’ Order and Judgment of Foreclosure - .

‘ORDERTO VACATE AND RESCHEDULE

‘PLAINTIFF,
V.

D. Randolph Whitt;:and Pearce W.
Fleming,

DEFENDANTS.

“THIS MATTER came before the Spécial Reféres upon the'filing of a Motion pursuant to
'Rulév5”?9('e.)- arid Rule 60, SCRCP, by the Defendan\t' D. Randolph ‘Whitt on June 2, 2016.
Defendant “Whitt’s ‘Motionl ‘Seeks to vacate the Special Referee’s Order. and Judgmient -of
Foreclosure and- Sale ‘dated April 29, 2016, which was issued after a hearing on the Plaintiff’s
Motion for Summary Judgment, in this contested foreclosure proceeding. Plaintiff filed a Return
‘.to Defendant’s. Motion for Relief from Entry of Judgment and a-héaring ‘'on the Motion was held -
on Junle" 9, 2016, with all parties present or represented. The: previously scheduled sale pursuant
to the April 29™ Order was cancelled and postponed, pending the resolution of the Defendant

Whiit’s Motion. | '

After consideration of the Motion and Return, the information and arguments presented
at the motion hearing by the Defendant Whitt and by counsel for the Plaintiff, and after further
review of the Clerk of Court’s file, the Special Referee finds as follows:

(D Defendant Whitt’s Motion was timely filed and promptly presented.

2) Defendant Whitt’s Motion does not seek to “alter or amend” the Judgment, but
seeks to “vacate” the Judgment and therefore Rule 59(e), SCRCP is not the appropriate basis for
the rehefsought e . C T

3) Defendant Whitt’s Motion should be granted pursuant to Rule 60(b)(1), SCRCP,

on the basis of “mistake, inadvertence, surprise, or excusable neglect”.




Plaintiff responds that notice of the hearing> was properly served. by regular mail to the
Post Office Box listed as the Defendant Whitt’s mailing address on his Answer and Amended
Answer in the Clerk of Court’s file, and which was listed as the Defendant Whitt’s address with
the South Carolina Bar at the time of the notice and hearing. Both the Plaintiff’s Motion for
Summary Judgment'and Affidavit in Support of the Motion for Summary Judgment were also
served by regular mail to the same Post Office Box.

Defendant Whitt claims that the Post Office Box used was a previous address for him, but
that it was cancelled a long timé ago (not specified at thé hearing), and that the élerk of Court’s
Publix Index for the case listed the Defendant’s Whitt’s address as the property address since the
beginning of the litigation. The Clerk’s file also reflects thaf the Defendant Whitt was personally
served with the original Summons and Complaint, Lis Pendens, and Notice of Foreclosure
Intervention at the property address and not the Post Office Box.

The Special Referee is persuaded that whén conflicting information about the address to
use for service of process is available, the best practice would be for notice to be sent to both
addresses. Alternatively, the Plaintiff could have tried to confirm with the Defendant the prope'r
address for service, especially given the prior communications where the Defendant did respond
to e-mail. The Special Referee does not find that Plaintiff .was wrong in using the Post Office
Box address, but that it was an inadvertent mistake to only serve the notice of hearing at the Post
Office Box address, in light of the cir_cumstances now before the Court; This inadvertent
-problem with the service of the hearing notice created the situation where the Defendant was not
aware of the sumrhary judgment hearing, did not participate in the hearing, and was surprised to |
learn after the fact that the case was ended by the granting of the summary judgment motion.

Additionally, the Special Referee finds that the Defendant Whitt presented arguments
raising the existence of a meritorious defense to at least some part of the issues covered by the
Plaintiff’s Motion for Summary Judgment and resulting Order and Judgment of Foreclosure.
The Order from which the Defendant seeks relief is not a default order, but an Order granting
summary judgment in a contested foreclosure, which extended to all facets of the case, including
the right to foreclosure, the calculation of elements of the debt, and counterclaims raised by the
Defendant. In consideration of a motion for summary judgment, the Court must consider
whether any triable issues of fact exist, with all of the evidence, and all inferences which can be

reasonably drawn from the evidence, viewed in the light most favorable to the nonmoving party.



Strother v. Lexington County Recreation Comm'n, 504 S.E.2d 117, 121 (1998). The Special

Referee is persuaded that the Defendant Whitt raised enough questions concerning the clarity
and accuracy of Exhibit 5 preéented at the hearing, to raise a meritorious defense to the
Plaintiff’s assertion that there were no _triéb]e issues of fact, especially concerning the calculation
of portions of the debt over and above the principal and interest calculations.

While the meritorious defense to summary judgment .recognized by the Special Referee,
raised by Defendant Whitt in argument for his motion to vacate, only épplied toa portidn of the
matters before the Court at thé summary judgment stage, the entire Order is.’vacated pursuant to
Rule 60(b)(1) because the problems with the service of the notice of hearing prevented the
Defendant Whitt from having the opportunity to be heard'on all issues before the Court at the
hearing. ‘ ’ '

The Special Referee further finds the resulting prejudice to the Plaintiff upon the granﬁng
of the Defendant Whitt’s Motion to vacate pursuant to Rule 60(b)( 1) is minor, especially
considering the timeliness of the Defendant Whitt’s motion.

In sum, the Special Referee hereby vacates the Order of Judgment of Foreclosure and
Sale dated April 29, 2016, and a separate Notice of Hearing shall follow for the scheduling of the
re-hearing of the Plaintiff’s Motion for Summary Judgment and/or for a final merits hearing, if
necessary. . ‘

Fufthermore ‘and henceforth, all documents to be served upon the Defendant Whitt shall

be served, if served by mailing address, only at the property address (344 Blossom_Y1ew Ct.,

West Columbia, SC 29170), unless or until the Defendant Whitt files a formal Neti
of Add;ess with the Clerk of Court’s Office for Lexington County and serves s

parties to the litigation, or on counsel of record for such parties as appropriate.

IT IS SO ORDERED. S
‘ s 0
0&4 {gw%/

Lisa Lee Smith (
Special Referee for Lexington County

Lexington, South Carolina

ua., /2016
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IN THE COURT OF COMMON PLEAS

Case No. 2014-CP-32-02795

COUNTY OF LEXINGTON
Federal National Mortgage Association
Plaintiff,
VS.
D. Randolph Whitt and Pearce W. Fleming, - i‘;it"fj =2
VT
NIE = e
Defendants. A «:’“ jz
So N T
208 =
Ton =2 O
Rule 59(e) and 60 Motion LRe 9
ot ;"'{‘_‘; N
C\

Defendants D. Randolph Whitt (“Defendant”) offer this motion pursuant to Rule 59(e)
and 60 SCRCP regarding the order filed May 6, 2016. Defendant learned of the possible
existence of an order when he received a letter from a third party advising him of same on May
23, 2016. The Order should be altered or amended for the following reasons.

1) There were irregularities in the scheduling of the hearing that resulted in the order
that is ihe subject of this motion. As the primary defendant, who had answered in
this action, Defendant was entitled to be involved in the scheduling of this matter.
Defendants should have been involved in any telephone calls that were a part of the
scheduling process and should have beern included in any email communications
regarding scheduling. A prior email from Plaintiff's counsel indicated that the

Plaintiff was then not ready to proceed, but also acknowledged that Defendant

should be copied when the Plaintiff was ready to move forward. No communication



2)

3)

of this change in status was ever given to Defendant. Defendant should also have
been able to give equal input on the details of scheduling.

Defendant did not receive any notice of the hearing in this matter. As shown in the
attached printout from the Lexington County Clerk's Office Defendant's address is

listed as 344 Blossom View Ct., West Columbia, SC 29170. However, a single

‘notice was sent to a post office box which had previously been used by Defendant,

but is now closed. The address reflected in the Lexington County Clerk's records is
also the property address of the property that is the subject of this action. Failure to
send a notice to the property address in addition to any other address is a departure
from the standard policy of Plaintiff's Counsel's law firm.

The order was the result of impermissible dual tracking by Plaintiff. Plaintiff's
servicer Seterus offered a Loan Modification on February 18, 2016. During the
pendency of the Loan Modification offer from Seterus, the Plaintiff, FNMA, took
the following actions (i) scheduled a Foreclosure Hearing (ii) attended a
Foreclosure Hearing and presented evidence (iii) submitted a Judgment of
Foreclosure (iv) filed this Judgment after signature by the Judge and (v) scheduled a
Foreclosure sale. A denial letter from the Seterus, as to the Loan Modiﬁcatioh, was
not dated until May 9, 2016, and received by Defendant considerably after that
time. All of the events referred to above, took place before the Notice concerning

the Loan Modification was dated, or received.



CONCLUSION
Therefore, Defendant requests that the court hold a hearing on this motion, inquire

into these matters, vacate the judgment and cancel the scheduled foreclosure sale.

D Rl ity

D. Randolph Whitt

Fleming & Whitt, P.A.
344 Blossom View Ct.
West Columbia, SC 29170
(803) 422-2176 Tel

é/( ,2016




STATE OF SOUTH CARDLINA A AN THE COURT OF COMMON PLEAS
: Case No. 2014-CP-32-02795

COUNTY OF LEXINGT@N , %}

Federal National Mortgage Association
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Affidavit TR
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 Personally appeared before me, D. Randolph Whitt. who on oath says, deposes and says that he
is over the age of eighteen years and makes this Affidavit based on his personal knowledge, Affiant is

~ competent to testify as to the matters stated herein, and he hereby declares under the penalties of

perjury, and states as follows:.
1 have reviewed the factual allegations in the motion dated June 1, 2016 and they are each accurate

statements based on my personal knowledge.
If testifying before the Court, I would so testify as above and my statements are true and

correct.
Further Affiant sayeth not.

D Codd ff WIS

D. Randolph Whitt

Jone (
May 2016

Cai & Selus
SWO}SN to and subscribed before me
this IS dayofdupe 201l

Exp. Apnl 1, 202
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6/1/2016 RE: FNMA vs. D. Randolph Whitt & Pearce Fleming (2014-CP-32-744)

From: Magalie Creech <mcreech@finkellaw.com>

To: 'Lisa Smith' <Lisa@smithsullivanlaw.com>; dwhitt2001 <dwhitt2001@aol.com>; pfleming3 <pfleming3@att.net>;
Dominique Biggers <dbiggers@FinkelLaw.com> 4 -

Cc: Real estate <realestate @smithsullivanlaw.com>
- Subject: RE: FNMA vs. D. Randolph Whitt & Pearce Fleming (2014-CP-32-744)
Date: Tue, Dec 8, 2015 6:09 pm

Good evening, Ms. Smith:

We are not prepared to move forward with the final hearing at this time. We will contact your office and
copy counsel when we are ready to schedule the hearing.

Thanks very much,

Magalie A. Creech, Esquire
Finkel Law Firm LLC
P.0. Box 41489
Charleston, SC 29423
Tel: (843) 577-5460

. Direct: (843) 576-6311
Fax: (866) 800-7948
mcreech@finkellaw.com

* Ifyou cannot reach me and require immediate assistance, please contact Dominique Biggers at dbiggers@finkellaw.com. If you
cannot reach me and require immediate assistance from an attorney, please contact Andy Shook at
ashook@finkellaw.com.

@% Please consider your environmental responsibility before printing this e-mail. Stay Green.

NOTICE REQUIRED BY FEDERAL FAIR DEBT COLLECTION PRACTICES ACT: This firm collects debts for mortgage lenders and other
creditors, and any information obtained will be used for that purpose. However, If you have previously received a discharge in
bankruptcy, this message is not and should not be construed as an attempt to collect a debt but only as an attempt to enforce a lien.

From: Lisa Smith [mailto:Lisa@smithsullivanlaw.com]

Sent: Tuesday, December 8, 2015 11:21 AM

To: Magalie Creech; dwhitt2001@aol.com; pfleming3@att.net

Cc: Real estate

Subject: FNMA vs. D. Randolph Whitt & Pearce Fleming (2014-CP-32-744)

Please advise my office if this case is ready for a hearing to be scheduled. My Paralegal Shelby Sullivan
will schedule the Courtroom in Lexington for the hearing and if you need to contact her, our office
number is 803-941-7256 or her e-mail address is realestate@smithsullivanlaw.com.

Please also be aware that for Special Referee cases involving contested foreclosures, multiple hearings,
multiple causes of action, or complex issues, I charge an hourly rate of $200.00 per hour + a Sale Fee, if



STATE OF SOUTH CAR
COUNTY OF LEXINGTON

Federal National Mortgage Association

Plaintiff,

VS.

D. Randolph Whitt and Pearce W. Fleming,

Defendants.

The undersigned hereby certifies that I served the Motion of Defendant D. Randolph Whitt on June 1

2016 by causing a copy of said document to be placed in a sealed envelope with postage thereon fully

IN THE COURT OF COMMON PLEAS

Case No. 2014-CP-32-02795

Certificate of service

prepaid, in the United States mail, with a return address clearly shown and addressed to

Magalie A. Creech, Esq.
PO Box 41489
Charleston, SC 29423

Pearce W. Fleming
3723 Linwood Rd.
Columbia, SC 29205-2545

Copies were also emailed to Ms Creech at mcreech@finkellaw.com

D. Randolph Whiff
Fleming & Whitt, P.A.
344 Blossom View Ct.
West Columbia, SC 29170
(803) 422-2176 Tel

June 1, 2016

and Mr Fleming at pfleming3@att.net

DW/L\SW
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STATE OF SOUTH CAROLINA Mgg%gum OF COMMON PLEAS
COUNTY OF LEXINGTON "CaSeNo. 2014-CP-32-02795

| MRV 16 PH Ly
Federal National Mortgage Association

Plaintiff,

vs.
D. Randolph Whitt and Pearce W. Fleming,

Defendants.

Affidavit

Personally appeared before me, D. Randolph Whitt. who on oath says, deposes and says that he
is over the age of eighteen years and makes this Affidavit based on his personal knowledge, Affiant is
~ competent to tesﬁfy as to the matters stated herein, and he hereby declares under the penalties of
perjury, and states as follows:.

I reiterate the factual allegations of my previous affidavit in this matter, and my pleadings herein.

The Plaintiff has not remedied any 6f the deﬁciencies identified in the evidence subrﬁitted previously,
and has chosen rather to »adopt the position that the evidence to support the amounts claimed are
“secret” because the note signer is not a party to this action.

The factual assertion in the affidavit submitted by the Plaintiff's servicer jis incorrect as to the
modification opportunities which are available to Defendant, which is shown on the Plaintiff's website
that makes the Plaintiff's servicing guide available. Exhibit A is a page from the servicing @de which
provides that the “borrowers identified in the security instrument ”(emphasis added), do not need to
- sign the note in all cases. The rest of the servicing guide is replete with provisions that provide for
modifications to benefit “borrowers”. Defendant therefore has the status of a borrower.

Plaintiff 's new affidavit makes it clear that the Denial of foreclosure relief dated January 12, 2015 is



factually incorrect. The stated basis of “default on the trial payment plan” is disproved by the Plaintiff's
assertion that they never offered any modification to the Defendant. This document is attached as
- Exhibit B. Defendant has no doubt that Plaintiff's attorneys were nﬁsled by the plaintiff, but there -
would have been no opportunity to be misled if Plaintiff's attorneys had followed the mandate of the
Foreclosure intervention order that “Throughout the foreclosure intervention process and the
foreclosure action the Mortgagee shall communicate with and .otherwise deal with the Mortgagor

through the Mortgagee's attorney”(emphasis added).

The Plaintiff's new affidavit is dated 10/21/16 and shows an increase in escrow advances of over
$2,000.00 dollars few months since the affidavit supplied for the previous hearing. Both the poor
quality of the previous data provided and the amount relative to the approximately $6,000.00 in escrow
.advances from the inception of the case to then, call into question the accuracy of this amount.

The affidavit contains $9.366.51 dollars if corporate advances, which are totally unsubstantiated and

likely contain attorney's fees, as did the previous affidavit.

If testifying before the Court, I would so testify as above and my statements are true and
correct.
Further Affiant sayeth not.

N Podsf W

D. Randolph Widtt

November [¥,2016

SWORN to and subscribed before me it \Zf»’
. - PR N K7
this_{ Y*“Mday of Al pv .20 [y 3‘:“(,@“ RER C,L’%_

\“Juw
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B8-3-03: Signature Requirements for Notes (10/22/2013)

This topic contains information on borrowers’ signatures on notes, including:
Borrowers’ Signatures on Notes

Signature Requirements: Powers of Attarney and Guardianship

Borrowers’ Signatures on Notes

in most instances, all borrowers who are named in the security instrument must sign the note. Special ‘
situations are listed below:

* A person whose income is not used in qualifying for the mortgage but who does have an ownership
interest in the property must be named in and sign the security instrument, but is not required to sign
the note.

e A person who is a co-signer or guarantor and who has an ownership interest in the property must sign
both the note and the security instrument.

* A person who is a co-signer or guarantor and who does not have an ownership interest in the
property must sign the note, but is not named in {(or required to sign} the security instrument.

A borrower’s signature should not contradict the name typed below the signature line on the note. Slight
varistions are acceptable—a missing initial, the omission of a2 “Jr” or “Sr) or an over- or under-signing
{such as a borrower signing as William Thomas Smith when the typed name is William T. Smith, or vice
versa). Significant variations—such as William Smith signing as “Skip” Smith, signing with an “X. or
signing under an “also known as” name—are not acceptable uniess the lender obtains a name affidavit
from the borrower stating that he or she commonly uses the alternative signature.

When an inter vivos revocable trust is the borrower, the trustees must execute the note. See B8-5-02, Inter
Vivos Revocable Trust Mortgage Documentation and Signature Requirements, for more information about
the documentation requirements for mortgages made to inter vivos revocable trust borrowers, including
appropriate torms ot signature tor the note.

Signature Requirements: Powers of Attorney and Guardianship

The following persons also may be eligible to sign the note on a borrower’s behalf in accordance with the
quidelines below. :

* Ap attorney-in-fact may sign the note. See B8 equirements for of orney, for
further requirements governing the use of a power of attorney.

s A court-appointed guardian may sign the note if the borrower is not legally competent, provided that
he or she has unlimited power over the ward’s affairs, including the power to hold, convey, and give a
lien against real property owned by the ward, to make payments from the ward's assets, and to permit
inquiries concerning the ward'’s credit. The lender should obtain a copy of the documents making the
appointment. If the guardian in some other capacity is a party to the loan or sale transaction—for
example, the seller of the property—the lender should ascertain that there are no material conflicts of
interest.

Related Announcements

The table below provides references to the Announcements that have been issued that are related to this
topic.

ement SE1:2013-08 . ; Octoher 22, 2013 g

H

| Announcement SEL-2013-01 | January 17 2013




Exhibit B



b i —— ——

N NI R

FINKEL

January 12,2015 2\
(o -
‘ OB L -
DENIAL OF FORECLOSURE RELIEF o % 3
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D. Randolph Wit 0.0 .
344 Blossom View Ct. ) ook Y
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RE: Federal National Mortgage Association (“Famnie Mze™), & corporation
existing under the laws of the United States of America vs. D. Randolph Whitt; and Pearce
W. Fleming .
Civil Action No.: 14-CP-32-2795
Our File No.: F44356

‘Dear Sir:
Yburloanhasbeenreviewedfmtheforeclosmeintewenﬁon opﬁonsyourequwhedpmummthe

Notice of Foreclosure Intervention you retarned to us. Unfortunately, you are ineligible for the following
1€asons: ‘

YOU REQUESTED REASON FOR INELIGIBILITY

|l
T Deed in Lien
I

Reinstatement
Payoff - )
Payment Plan - ) -

Forbearance Agreement . ,
1.oan Modification 'i'hebmmdefanlmdoniheuialpaymmﬂm

Short Sale

T1 | Other:

Accordingly, this letter shall sexve asFedualNaﬁonalMortgageAssociaﬁon(“FamﬁeMae”), a
cmporaﬁonorganizedandexisﬁngundathelnws of the United States of America’s denial of your eligibility
for foreclosare intervention pursusat t0 the May 2, 2011, Adminisirative Order 2011-05-02-01 of the South
Carolina Supreme Court. Please be advised that you have thirty (30) days from the maiting of fhis letter to file
and serve an answer or ofher response. ’ .

Sincerely,

o Nesdrofie
[ JThomas A. Shook, SC Bar # 68340
A Susan S. White, SC Bar # 5453
[ Elizabeth S. Moore, SC Bar #69236
[] Teresa D. Ven Viake, SCBar # 11118
] Joamne A. Tomssini-Mufiz, SC Bar #100438
Attorneys for Federal National Mortgage Association (“Famnie Mae™), a
corporation organized and existing mmder the laws of the United States of -

America
COLUMBIA CHARLESTON CHARLESTON
1201 Miain Street, Scite 1800 Lifigation, Real Estate & REQ Foreciosure
Post Office Box 1799 (29102) 4000 Faber Place Drive, Suits 450 4000 Fober Pluce Drive, Suite 450
Cotambis, SC 29201  Post Office Box 41489 (29423) Puost Offics Box 71727 (29415)
Tel: (803) 765-2935 Nosth Cherleston, SC 29405 North Cherlestan, 5C 29405

o 0AT 1T ZARD ’rd; (843) 577.5460

e 1
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STATE OF SOUTH CAROLINA , LTE NE COURT OF COMMON PLEAS
COUNTY OF LEXINGTON ase No. 20144¢ ;

. A NOV 16 PR u7
Federal National Mortgage Association ~
BEYH A, CARRICS
CLERK OF GOUL.
Plaintiff, CEXINGTON S0

30

Vs.
D. Randolph Whitt and Pearce W. Fleming,

Defendants.

Certificate of service
The undersigned hereby certifies that I served the Affidavit of Defendant D. Randolph Whitt on
November 14, 2016 by causing a copy of said document to be placed in a sealed envelope with postage
- thereon fully prepaid, in the United States mail, with a return address clearly shown and addressed to :

Magalie A. Creech, Esq.
PO Box 41489
Charleston, SC 29423

Pearce W. Fleming
3723 Linwood Rd.
Columbia, SC 29205-2545

Copies were also emailed to Ms Creech at mcreech@finkellaw.com
and Mr Fleming at pfleming3@att.net

D Pty Wit

D. Randolph WHitt"

~ Fleming & Whitt, P.A.
344 Blossom View Ct.
West Columbia, SC 29170
(803) 422-2176 Tel

November 14, 2016



STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS
COUNTY OF LEXINGTON Case No. 2014-CP-32-02795

Federal National Mortgage Association

Plaintiff,
vs.
D. Randolph Whitt and Pearce W. Fleming,

Defendants.

Supplemental Affidavit

Personally appeared before me, D. Randolph Whitt. who on oath says, deposes and says that he
is over the age of eighteen years and makes this Affidavit based on his personal knowledge, Affiant is
competent to testify as to the matters stated herein, and he hereby declares under the penalties of
perjury, and states as follows:.

I reiterate the factual allegations of my previous affidavit in this matter, and my pleadings herein.

The Plaintiff has not remedied any of the deficiencies identified in the evidence submitted previously,
and has chosen rather to adopt the position that the evidence to support the amounts claimed are
“secret” because the note signer is not a party to this action.

Attorney's fees and costs

At the latest hearing on November 16, 2016, Plaintiff submitted it's second affidavit of attorney's fees
and costs. Regrettably the news affidavit does not correct any of the inconsistencies of the prior
affidavit and in fact introduces new problems. Without any explanation, the new affidavit states that the
hourly attorney fee in this matter is $215.00 per hour. Unfortunately the prior affidavit from the original
hearing says the hourly rate is $200. per hour. Somewhere there is a fee contract that would establish

whether the true rate is either of these figures or some other amount entirely. Given that there have now



been two prior sworn statements that are factually inconsistent, the Plaintiff should be required to
produce this contract before any award of fees is made. Since no explanation has been offered, the only
conclusion is that the Plaintiff doesn't know it has made two conflicting factual assertions or that that it
doesn't care.

Both affidavits are consistent in asserting that flat fee of $2,200.00 is provided for in the
relevant fee agreement. Howevér, both affidavits appear to be wrong based on Exhibit A, which is a
part of the documentation submitted by the Plaintiff at the first hearing. This document contains two
entries that are differentiated from the contested fees identified in other line items. These two entires
are for $385.00 and for $1,165.00, which total $1,550.00, not $2,200.00. Again, the lack of an
explanation suggests that the Plaintiff either doesn't know, or doesn't care about the discrepancies in the
sworn testimony offered on its behalf. Production of the applicable fee contract would also shed light
on what fhe appropriate number is in this regard.

The costs sought are also completely unascertainable. From the evidence before the court. Both
affidavits identify only a $135.00 court reporter fee. However the fourth affidavit of debt contains the
figure of a $485.00 as a “legal posting fee”, a term which has no basis in South Carolina Law. The
fourth debt affidavit also refers to undifferentiated attorney fees and cost in the amount of $9,038.51 for -
a total of $9,523.51. The second attorney's fee affidavit gives a total fee of $10,735.23, with a paid fee
of $7,913.21. Neither of these figures matches the fourth debt affidavit and it is a mystery as to how
any of the numbers can be reconciled.

The basis for the total fee award is also completely opaque. The original affidavit identified
25.80 hours and a fee based on these efforts of $3,467.75. The second fee affidavit identifies 44.7
hours and increase by a facot of approximately 1.7 times. However, the new fee jumps to $10,735.23
an increase by a factor of over 3 times. Although the affidavits pay lip service to the factors for an
award of attorney's fees the record is bereft of any evidence to assess these factors. The raw numbers of

hours do not allow any assessment of which attorneys paralegals or other staff may have been involved.



There is no way to tell whether some of these hours should have been included in the Standard fee of
either $1,550.00 or $2,200.00. No judgment can be made on how many of these hours are duplicative
because the Plaintiff is on their fourth affidavit of debt and their second affidavit of fees and costs. The
Plaintiff should not be rewarded with extra fees and costs because it has failed to do on the fourth try
what it should have done on the first.

The Fourth Affidavit of Debt

Plaintiff is now on its fourth affidavit of debt. The first affidavit from the original hearing was
tested and found wanting in this Court's prior Order. The second was the one that was originally
attached to current motion and can be disposed of simply because it appears to assert that the debt
breakdown is secret, without citing any state or federal statute that prohibits a creditor from providing
proof of its debt in a court proceeding regardless of who the parties. are. The third affidavit was
submitted for the first time shortly before the November 16 hearing and has now been superseded by
the fourth which was served on December 7.

Neither the third affidavit nor the fourth establish a proper basis for the admissions on several
computer screen printouts that were discussed at the November 16 hearing and this Defendant renews
his objection to their consideration based on this ground.

Rather than addressing the defects in the payment history attached to the first affidavit, such as
it not covering the entire life of the loan and starting at a wholly arbitrary point with beginning balances
that had to be taken purely on faith, the fourth affidavits provides no payment history at all. Therefore,
the principal balance stated therein has not been established and the production of a full payment
history beginning at a zero balance and showing all credits and charges should be required.- Such a
payment history would disclosure errors such as improper charges for PMI coverage and other fees
which cannot be validated in the absence of a transparent statement of the inputs that have resulted in
the unsupported number stated.

The interest figure stated is also subject to a material dispute in that a substantial amount of this



interest has accrued during the Plaintiff's four attempts to come up with an appropriate affidavit of debt.
As noted before Plaintiff should not be rewarded with extra interst because»it has failed to do on the
fourth try what it should have done on the first.

The Plaintiff's fourth affidavit reintroduces and error which was not preseﬁt in the third affidavit
by including a $5.00 reconveyance fee. There is no basis in South Carolina Law for awarding such an
amount in a foreclosure judgment. Although the amount of this charge is small, given that such an
illegél claim has likely passed unnoticed by the 99.9% of defendants who have not practiced foreclose
law for 20 years, this is still an abuse that should be stopped.

The Plaintiff's fourth affidavit provides no basis for determining whether the claimed late charge
s are post acceleration and therefore not allowable.

The Escrow items sought also provide no basis for assessing their propriety. Perhaps this is
because the figures stated can be demonstrated to be invalid despite Plaintiff's efforts to hide the ball. In
a frantic bid to pad their figures to the maximum extent possible, Plaintiff's even paid the taxes and
delinquent taxes on a small adjacent lot owned by defendant, on. which they had never made a tax
payment before, as shown in the receipt attached as Exhibit B. Moreover, this receipt and the receipt
for the taxes on the “main” lot for which Plaintiff had always paid the taxes disclose that the payments
were made on December 5, substantially in advance of their mid January due date. The statement in the
fourth affidavit that the charges listed had been incurred to the date of the hearing is false. The fact that
this discrepancy was caught was pure happenstance based on the arrival of the property tax receipts. In
the absence of full documentation there is no way to know what other errors and overcharges may
exist. The due date and date of these payments should have been disclosed. Nondisclosure robs the
Defendant of an opportunity to challenge these amounts and deprives the court of the opportunity of
rluling on this issue. |

The insurance charges are also problematic in light of the Plaintiff's having contrived to have

Defendant's hazard insurance canceled by unilaterally, and falsely, informing the insurer that the



property was vacant, when in fact it was not and never has been vacant. A reference to “force placed
insurance” at the hearing heightens this concern in the absence of documentation of the insurance
charges, their dates, amounts, and to whom they were paid.

The inclusion in the fourth affidavit of both subtotals and the various components of the
subtotals in a single undifferentiated column have the effect of making the document as obsucre as
possible. For example the subtotal for recoverable balance of $10,031,51 is included, followed
immediately by the $485.00 legal posting charge, the $508.00 in phantom property inspections and the
$9,038.51 in legal fees and cost (which cannot be reconciled with the fee affidavit). Similar double
entry occurs for the escrow items. A layman looking at this document is apparently meant to just give
up under the weight of the obfuscation.

FIP Solicitation

The Plaintiﬁs ex post facto rationalization that Defendant was not eligible for any foreclosure
intervention is belied by the Notice of Foreclosure Intervention served with the complaint and of record
herein. This notice advised the Defendant to contact the Plaintiff's counsel to be considered for
foreclosure intervention. This was done resulting in a request for voluminous documentation from this
Defendant. This documentation was provided to Plaintiff's counsel and no additional documentation
was ever requested by plaintiffs counsel. However, once Plaintiffs compliance with FIP was
challenged the Plaintiff asserts that this Defendant was never eligible. If that was the case then the
notice should have been substantially in the form attached as Exhibit C. The notice attached as exhibit
C was actually filed in in May of 2016 in a case where Defendant represents a Plaintiff that does not
offer mortgage modifications.

Plaintiff should be estopped from disavowing the notice served with the complaint. This is yet
another example of Plaintiff's disdain for the idea that any factual assertion cannot just be discarded

when it becomes inconvenient to be substituted with the new reality that is most expedient in hindsight.



Unclean Hands and Bad Faith
There is unlikely to be a more clear record of both the Plaintiff's unclean hands and breach of their
contractual duty of good faith. A vanishingly small portion of the defendants foreclosed on by Plaintiff
have any chance of cutting through the thicket of diversions and noise that makes up the Plaintiff's
evidence in this matter. The Plaintiff should be dissuaded from the idea that this conduct is acceptable,

or was acceptable in any of the other cases where they got away with it.

If testifying before the Court, I would so testify as above and my statements are true and

correct.

Further Affiant sayeth not.

VI =

D. Randolph Wkitt

December Z_’_, 2016

SWORN to and sﬁbscribed before me
thisz |St day of Decamhtr, 20 1 Lo

State of South Carolina
Sounty of Lexington
otary Pubjic ¥ : ok
MwCommission Expires [ WCLO
;- 22



Exhibit A



DDCH

CORDOAATE ADVANCE HISIORY SCREEN 205/001 02717716 19:186:45

745 ChHV 03/01/15

RF YHITT L:A F:A B: R: 11/01/13 TYPS CONV. RZS. MAN F
344 BLOSSOM VIEY CT WREST COLUMBIA SC.29170-2337 ; .
= -———— < HORE A——————
C/fA PAYEZ - _  Taan - RSH _ SR ESC PAYEE
_ 5037 __SORT . _ SORT _ SORT _ SORT
B DATE QANGE: THRU °
’ - c/a .
TRN USR DATE TRAK AMT. ESC PAYEE PAYEE RSH DISCRIPIIOR ORIG DSB
€30 NIV 05/05/15 s 2380.00 AT1S604 2SRSO CCLE CONTFPSTZDLITEEZR )
:ksso_ HIV 04/06/15 385.00 ATAE604.  39RS7 LFFC IRGAL FEES— FCL jk
"1 631 WIV 04702735 15.00 EB1837  39RS? FPIF PROY IRSPZCIION
745 CHV 03/03/15 .6.00 39757 ¥SKF SUBMYSSIONFZE-FC
745 CHV 03701/15 25.00 39757 FISE TRCH SUBMISSION
745 CHV 03/01/15 - 225.00 39R57 LXSC TITLESEAQCHATYY
745 QW 03/01/15 230.00 89R57 LPNC PUBLICATN NoOTIC2
748" CNV 03/01/18 15Q.00 39857 LREC LEGALEPOSTIRGCOST
*745 cuv 03/61/15 1,185.00 39157 LEFC LEGAL FERS- FCL
249.00

39R57 FPYF PROP INSPECIION




Exhibit B



PLACE
STAMP

HERE

JIM ECKSTROM, TREASURER
" xas COUNTY OF LEXINGTON
212 SOUTH LAKE DR, SUITE 101
230 EXINGTON, SC 29072-3499
SRR TR TR TR QI BRI T R A T

County of Lexington

Office of the Treasurer
212 South Lake Drive, Suite 101

Jim Eckstrom . H : Tel. (803) 785-8217
Treasurer Le?('ngton’ 5C 29072-3499 Fax {803) 785-0023

BILL NUMBER TAX YEAR DISTRICT ASSESSMENT PROPERTY TYPE
2016-184800-107 2016 1 _ .30 REAL ESTATE
PROPERTY DESCRIPTION SCHOOL TAX 10.54
TMS#: 005552-01-076 GOUNTY TAX 3.54
BLOSSOM VIEW CT MAGNOLIA RIDGE SUBDIVISION LO";. MUNICIPAL TAX .00
WHITT, D RANDOLPH TOTAL PAID 14.08
344 BLOSSOM VIEW CT S : PAID 12/05/2016

WEST COLUMBIA SC 29170 ° 5-000034

VISIT LEXINGTON COUNTY’'S WEBSITE AT "Www.lex-co.corm’
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS

COUNTY OF LEXINGTON Case No. 2016-CP-32-
Plaintiff,

vS.
Defendant.

Notice of Possible Foreclosure Intervention

To the Defendant §

PLEASE TAKE NOTICE THAT pursuant to the South Carolina Supreme Court Administartive
Order 2001-05-02-01, you may be eligible for foreclosure intervention for the purpose of resolving the
above-referenced foreclosure action.

The only foreclosure intervention offered by the Plaintiff is a deed in lieu of foreclosure, which allows
you to voluntarily deed your interest in the property that is the subject of this action to the Plaintiff to
conclude this action. If you wish to exercise this option, you must advise the undersigned by mail at
344 Blossom View Ct., West Columbia, SC 29170, or by email at dwhitt2001@aol.com, within thirty
(30) days of service of this notice on you.

PLEASE NOTE that with respect to foreclosure intervention you must communicate with the Plaintiff
in writing by mail or email through its attorney, D. Randolph Whitt.

PLEASE ALSO NOTE that D. Randolph Whitt represents the Plaintiff in this action. D. Randolph
Whitt does not represent you, and is prohibited from giving you legal advice

PLEASE ALSO NOTE THAT IF YOU FAIL, REFUSE, OR VOLUNTARILY ELECT NOT TO
PARTICIPATE IN FORECLOSURE INTERVENTION , THE FORECLOSRE ACTION WILL
PROCEED. )

D. Randolph Whitt
Fleming & Whitt, P.A.
344 Blossom View Ct.
West Columbia, SC 29170
(803) 422-2176
Dwhitt2001@aol.com

,2016




STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS

COUNTY OF LEXINGTON Case No. 2014-CP-32-02795
Federal National Mortgage Association
Plaintiff, RECEIVED
vs. APR 05 2018
D. Randolph Whitt and Pearce W. Fleming, SC Court of Appeals
Defendants.

Certificate of service
The undersigned. hereby certifies that I served the Supplemental Affidavit of Defendant D. Randolph
Whitt on December 22, 2016 by causing a copy of said document to be placed in a sealed envelope
Wi-th, postage thereon fully prepaid, in the United States mail, '\;vith a return address clearly shown and

addressed to :

Magalie A. Creech, Esq.
PO Box 41489
Charleston, SC 29423

Pearce W. Fleming
3723 Linwood Rd.
Columbia, SC 29205-2545

Copies were also emailed to Ms Creech at mcreech@finkellaw.com
and Mr Fleming at pfleming3@att.net on December 21, 2016

DRy st
D. Randolph Whiit

Fleming & Whitt, P.A.

344 Blossom View Ct.

West Columbia, SC 29170

(803) 422-2176 Tel

December 22, 2016



