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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS

SEVENTH JUDICIAL CIRCUIT
COUNTY OF SPARTANBURG : ' '
' Civil Action Number: 2016-CP-42-504
LISA E. CROWE, :

Plaintiff, - o
. ORDER GRANTING DEFENDANT,
vs. FRED’S STORES OF TENNESSEE,

' ' INC.’S MOTION FOR SUMMARY
FRED’S STORES OF TENNESSEE, INC. JUDGM:ENT
AND NARA PROPERTIES, LLC,

Defendants.

THIS MATTER CAME BEFORE THE COURT on the Defendant, Fred’s Stores of
- Tennessee, Inc.’s (hereinafter “Défendant”) Motion for Summary Judgment pursuant to South

Carolina Rules of Civil Procedure Rule 56. The hearing on Defendant’s Motion was held on

June 1, 2017, in the Spartanburg County Courthbuse in the Court of Common Pleas before the |

Honorable R. Keith Kelly. The Defendant, Fred’s Stores of Tennessee, Inc. was represented

by Matthew C. LaFave, Esquire and the Plaintiff was represented by Aimee V. Leary,
Esquire. |
On or about January 24, 2016 Plaintiff presented to Defendants’ store located at 200
Spaﬁanburg Highway in Lyman, South Carolina Ito shop for certain mefché.ndise.she was in
need of followiné,a recent winter storm baving passed through the area. Plaintiff cdnteﬁds
that she had completed her shopping and exited the storé, but while crossing the pa.rki;ig lot to

her vehicle she slipped and fell on ice that was present in the area. Specifically, Plaintiff has

alleged “as she was exiting the front doors of the store, she slipped' on ice and/or packed snow

under the store’s awning and fell backwards landing onto her back and wrist on concrete.” See

-~ Page 1 of6
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Plaintiﬁ’s Secend Amended Compttzint, 1 7. Plaintiff maintains that Defendant knew the
“store’s entrance presented a hazard to its customers” and that they failed “to take safety
precautlons to warn of or elumnate risks.” .See Plaintiff’s Second Amended Complamt M 12
& 14. As a result of the fall Plaintiff sustained a fractured wrist, which required surgical
intervention.
 Plaintiff alleges Defendant was negligent under a standard premises liability theory
contending Defendants knew er should have known of the existence of a dangerous condition
and they failed to exercise reasonable. care to warn of or eliminate the condition.
Upon complet_ion ef written discovery and after completien' of Pleinﬁf.f’s deposition
Defendant filed this Motion for Summary Judgment on January _l.l, 2017. Defendant
contended that Plaintiffs lacked an}.f.evidence to establish that Defendant owned, operated or
controlled the 'parktng let where the subject accident occurred. .Moreoverz Defendant a.rgues
- that Plaintiff, through entering the store across the same condition she alleges to be
.dengerelis, had - knowledge of the condition and as 'snch assumed the risks associated
therewith. Plaintiff; however, contends that the lease agreement relied upon by Defendant
was not controlling any longer as the property had been ttanéferred since the most recent lease
renewal without any coneeponding assignment of the lease agreement.

 LAW/ANALYSIS

Summary judgment is appropriate only if there is no genuine issue of material fact and

the moving party is entitled to judgment as a matter of law. Glover v. County of Charleston,
361 S.C. 634 (2004). Since it is a drastic remedy, summary judgment should be cautiously
invoked to ensure that a litigant is not improperly deprived of a trial on disputed factual

issues. Helena Chemical v. Allianz Underwriters, 357 S.C. 631 (2004). Summary judgment
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is improper if the parties dispute the inferencies‘ tovbe drawn from the facts even if the facts'
themselves are not in dispute. CEL Prods., LLC v. Rozelle, 357 S.C. 125 (Ct. App. 2004). In
determining whether summary judgment is propér-, this court must view all evidence in the
light most favorable to the non-moving party. Silvester \4 _vSpﬁng Valley Country Club, 344
S.C. 280 (Ct. App. 2001). Importantly, in cases applying the preponderance of the evidence
bﬁrden of proof, the non-moving party is only required to submit a mere scintilla of evidence
' .i'n order to withstand a motion for summary judgment. Hutchinson v. Liberty Life Ins. Co.,
393 S.C. 19, 24 (Ct. App. 2011). |

' Régarding slip and fall cases involving an alleged foreign subéfcénce, for a plaintiff to
recover damages for injuries caused by an accident on a merchant’s premises it must be show

that the “substance was placed there by the defendant or its agent, or that the defendant had

actual or constrictive notice the substance was on the floor at the time of the slip and fall.” .

Wintersteen v. Food Lion, Inc., 344 S.C. 32, 35, 542 S.E.2d 728, 729-30 (2001), (See also™

Calvert v. House Beautiful Paint & Decorating Ctr,, Inc., 313 S.C. 494, 443 S.E.2d 398
(1994); Wimberly v. Winn-Dixie Greenville, Inc., 252-'S.C. 117, -165-S.E.2d 627 (1969);
Pennington v. Zayre Corp., 252 8.C. 176, 165 S.E.2d 695 (1969); Orr v. Saylor, 253 S.C.
155, 169 S.E.2d 396 (1969); Hunter v. Dixie Home Stores, 232 SC 139, 101 S.E.2d 262
(1957); Gillilqnd v; Pierce, 235 S.C. 268, 111 S.E.2d 521 (1959); Gillespie v. Wal-Mart
Stores, Inc., 302 8.C. 90, 394 S.E.2d 24 (Ct.App.1990)). Furthermore, “[i]t has long been the
law in South Carolina that a merchant is not an insurer of the safety of his customers but oWes
them oxﬂy the duty of exercising ordinary care to keep the premises in a reasohably safe
condition.” Milligan v. Winn Dixie Raleigh, Inc., 273 S.C. 118, 120-21, 254 S.B.2d 798, 799

(1979). The Courts of South Carolina have held fast to this analysis despite nUmMErous
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challenges. and different theories having been proposed. Moreover, it has been held by the

. Court of Appeals that the mere “fact that one‘slips and falls on a ﬂ001; [does nbt] indicate

negligence.” Howard v. K-Mart Discount Stores, 293 S.C. 134 137, 359 ‘S.E.Z'd él, 82

(Ct.App. 1987) (See also Case v. Cato’s of North Carolina, Inc., 252 N.C. 224, 113 S.E.2d
320 (1960); Grimes v. Home Credit Co. of Kinston, 271 N.C. 608, 157-S.E.2d 213 tl'967)).

The crux of Defendant’s argument in support of this motion was that Plaintiff has,

fhrough all discovery, failed to present any evidence to establish Defe,ndapt was the owner,

operator, or in control of the parking lot where the subject incident occﬁned. In the prevailing

~ case law in South Carolina a’shopkeepér owes its invitees a duty to'maintain its premises in a

reasonably safe condition. The key aspect of the current law is that the duty owed by a

shopkeéper extends to property it owns, operates, or is otherwise in control over. The

undisputed evidence in this case reflects the subject incident having occurred in the parking

lot in front of Defendant’s store as a result of accumulated ice and/or compacted snow
following a winter storm. The record presented during this hearing through exhibits indicates

Defendant is a lessee of its premises under a lease agreement originally entered into with

Shops at Friendship, LLC in 2002 and renewed in 2013. Following the renewal of the lease »

. agreement the title to property wés transferred to Yellow Mama Music before later being
~ transferred to. the present owner, Nara Properties, LLC in 2015. Defendant continued up ;c0
a.nd includiﬁg the month in which the subject accident occurred continued to tender payments
in accordance to the lease agreement to the current owner. It is further undisputed that the
| lease agreement clearly sets for certain pamculars applicable to the facts of this case as it is
noted that the lessor is responsible for the maintenance of certain areas on the exterior of the

“demised premises,” which includes the sidewalk, curbs, ramps, and parkjhg lot. Furthermore,
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Rider 2 pertains to maintenance of common areas, which specifically obligates the lessor to

take responsibility for removal of snow.

The chief argument .by Plaintiff in opposition of this motion was that the transfer of

- the property after the renewal of the lease in 2013 effebtively resulted in the renewed lease

being rehd_ered unenforceable, Cougsel for Plaintiff cpntended | that without any
documentation reﬂectirig an aséignment of the lease from the initial lessor Defendanf bgcame
a resident of the premises on a month-to-month baéis without any controlling lease agreément.
However, Defendant arguéd that evidence clearly reflected a seamless transfer of the tiﬂe to
the property across the owners to the 'ultilmate'. owner Nara Properties, LLC.' Furthermore,
Defendant noted that Plaintiff presepted no .evidence to establish a revocation of the lease
agreement by Deféndént, Nara Properties,. LLC such .that théy s‘]ﬁould be subjected to the
térms and conditions of the lease agreement as was renewed in 2013.

- Defendant further contended that Plaintiff was aware of the presence of the foreign
sub"stance. as the survéiﬂanqe video cléarly showed her passing over the same patch of ice

where she later fell. It is well settled that a shopkeepers® liability is largely a result of its

superior knowledge of the conditions then and there prevailing on its premises. Sides v. .

Greenville Hosp. Systgm, 362 S.C. 250, 607 S.E.2d 362 (2004). However, this case is ‘one
where the Plaintiff’s quowledge of the condiﬁon is equal, if not superior, to the knbw_ledge of
the shopkeeper. As a result of her knowledge of the conditién Plaintiff assumed the risk
associated with Walkilig over the substance. Fu’rtlwrmoré, given the fact that Plaintiff's
knowledge éf the presence of the ice/snow was commensurate with the knowledge of
Defendant there was no duty to warn her of the substance’s presence. Hackworth v. U.S., 366

\

F.Supp. 326 (U.S.D.C. 4th Cir. 2005).
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CONCLUSION

_ Upon conclusion and consideration of the oral argument of the parties, a review of the
.pe?rtinent portions of the file, and the applicable case law, the undefsig_ned finds that Plaintiff
stepped over the same patch of ice when she entéred the building thereby relieving Defendant
of a duty to warn ber of the condition as She was already aWare of its presence. Furthermore,
the uﬁdersigned ﬁnds Defendant owed Plaintiff no duty to maintain the parking lot, which
was where the subject incident occurred . _

Based on the foregoing, IT IS ORDERED, ADJUDGED AND DECREED: that the
Defendant’s Motion for Summary Judgment is hereby granted relative to all causes of action
presented in the Plaintiff’s Complaint. o

AND IT IS SO ORDERED.

The Honorable R. Keith Kelly
Judge of the Court of Common Pleas -
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This day of June 2017
Columbia, South Carolina
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Spartanburg Common Pleas

Case Caption: Lisa E Crowe VS Freds Stores of Tennessee Inc , defendant, et al

Case Number: 2016CP4200504

Type: - Order/Summary Judgment

It is so Ordered.

s/ R. Keith Kelly - 2165

Electronically signed on 2017-07-03 15:58:19 page 7of 7
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STATE OF SOUTH CAROLINA

) IN THE COURT OF COMMON PLEAS
COUNTY OF SPARTANBURG ) SEVENTH JUDICIAL CIRCUIT

) .
Lisa E. Crowe, ) C.A. No. 2016-CP-42-0504

) .
Plaintiff, ) .

) - SECOND »
V. ) AMENDED SUMMONS
Fred's Stores of Tennessee, Inc. and Nara )
Properties, LLC, )

)
Defendants. )

)

TO THE DEFENDANTS ABOVE NAMED:

You are hereby summoned and required to answer the Complaint in this action, a copy of
* which is herewith served upon you, and to serve a copy of your Answer to the Complaint, upon
the subscriber at 103-C Regency Commons Drive, Greer, SC 29650 within thirty (30) days after
service hereof, exclusive of the day of service. If you fail to answer the Complaint within that
time, the Plaintiff will apply to the court for the relief demanded in the Complaint and a
Jjudgment by Default will be rendered against you for the relief demanded in the Complaint.

TO INFANT(S) OVER FOURTEEN-YEARS OF AGE (AN IMPRISONED PERSON):

You are further summoned and notified to apply for the appomtment of a guardian ad
litem_to represent you in this action within thirty (30) days after the service of this Summons and
Notice upon you. If you fail to do so, application for such appointment will be made by the
Plaintiff(s) herein. -

TO INFANT(S) UNDER FOURTEEN YEARS OF AGE (INCOMPETENT OR
INSANE AND TO GENERAL OR TESTAMENTARY GUARDIAN):

You are further summoned and notified to apply for the appointment of a guardian ad
litem to represent such infant(s) under fourteen years of age (said incompetent or insane) person
within thirty (30) days after the service of this Summons and Notice upon you. If you fail to do
so, application for such appointment will be made by the Plaintiff(s) herein.
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-November 14, 2016
Greer, South Carolina

{ ’ . il s b LA

Respectfully submitted,

/s/ Aimee V. Leary
Aimee V. Leary (S.C. Bar # 100657)
Wendell L. Hawkins (S.C. Bar #: 13583)
Wendell L. Hawkins, PA .
103-C Regency Commons Drive Greer, SC 29650
(864) 848-9370 (Ph) (864) 848-9759 (Fax)
avl@wlhawkinslawfirm.com
wih@wlhawkinslawfirm.com
Attorneys for Plaintiff
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS

COUNTY OF SPARTANBURG SEVENTH JUDICIAL CIRCUIT
Lisa E. Crowe, C.A. No. 2016-CP-42-0504
Plaintiff,

V.

(Jury Trial Demanded)

Fred's Stores of Tennessee, Inc. and Nara
Properties, LLC,

)
)
)
)
)
)
)  SECOND AMENDED COMPLAINT
)
)
)
)
)
Defendants. )
)

Plaintiff, Lisa E. Crowe (hereinafter "Crowe"), complaining of the Defendants, Fred's
Stores of Tennessee, Inc. (hereinafter "Fred's';) and Nara Properti'es, LLC (collectively

~ "Defendants"), would respectfully allege and show until this Court the following:

JURISDICTION AND VENUE
1. Plaintiff is a citizen and resident of Spartanburg County, South Carolina.
2. Upon information and belief, Fred's is a foreign corporation doing business in

Spartanburg County, South Carolina.

3. Upon informétion and belief, Nara Properties, LLC is a South Carolina limited -

liability company and the owner of the real property in Spartanburg County, South Carolina

which is the subject of this lawsuit.
4. . The incident at issue in this action occurred on or about January 24, 2016 in
Spartanburg County, South Carolina.

5. Jurisdiction and Venue are proper in this Court due to the above allegations.

11
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6. On or about January 24, 2016, Plaintiff éhopped at the premises known as- Fréd's,

Store # 2208, located at 200 Spartanburg Hwy Lyman, South Carol_ina 29365 with the express
and/ér implied permission of Fred's, as a customer for the purpose of patronizing said store.‘

7. That as Plaintiff was exiting the front doors of the store, she slipped on ice and/or

~ packed snow under the store's awning and fell backwards landing onto her back and wrist on the

conerete.

8. Plaihtiff reported her injuries to the store's manager and employee identified as
Debbie.

9. Debbie and a male 'emp)oyee assisted Plaintiff to Doctor's Care for 'immediat¢

medical treatment.
- 10.  That as a result of the incident, Plaintiff sustained injuries, including but not
limited to, a bruised back and broken bones in her wrist.

FOR A FIRST CAUSE OF ACTION
(Premises Liability/Negligence)

1_1A. Plaintiff herein restates and re-alleges the prior allegations of this Complaint as if
contained herein verbatim.

12.  Defendants, their agents and/or employees knew, or in the exercise of reasonable

-VOQOOZ’deQLOZ#BSVO - SY31d NOWINOD - DHNENY.LHVAS - WY £5:6 ¥1 AON 9402 - a3 TId ATIVOINOYLO313

djligenc;: should have known, that the condition of the store's entrance and the
- shopping center parking lot presented a hazard to its customers.
13.  That Defendants had a duty to Plaintiff to use reasonable ;:are to prevent said
invitee from suffering injury. |
_14. That Defendants breached that duty of care owed to Plaintiff by failing to take
safety precautions to warn of or eliminate risks which the Defendants knew or should hgve

known existed.

12
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15.  That Fred's, as a business, through its employees in the course and scope of their
employment, and Nara Properties, LLC, as. the property owner, were negligent, grossly

- negligent, reckless and/or careless in one or more of the following particulars to wit:
A. In failiﬁg to wam customers, patrons, iﬁvitees, and the Plaintiff specifically, of the

dangers then and there existing;

B. In failing to properly monitor and maintain the premises;

C. In failing to remedy a dangerous condition on the premises éven though
Defendants had notice of and/or should have had notice of said dangerous
condition; | |

D. In failing to post proper signs alerting its customers, patrons, invitees, and the

Plaintiff specifically, to the unsafe condition of the premises;

E. In having actual knowlédge that there was a hazard on the premises;
F. In other p'articuiars the evidence ‘atA trial may disclose; and
G. In failing to use the degree of care that a reasonable and prudent person and/or -

~ entity would have used under the circumstances then and there prevailing, all of

which was the direct and broximate cause of the damages and injuﬁes suffered by

¥0S00ZvdO910C#ISYO - SYATd NOWNOD - SUNENVIHVAS - WV €5:6 b1 AON 910Z - 43114 )x'ﬂVOINOH.LOH'IH

the Plaintiff herein, said acts being in violation of the statutory :and/or common
laws of the State of South Carolina; |
16.  That as a direct and proximate result of the aforementionéd acts of negligence, -
gross negligence, reéidessness and/or carelessness on the part of the Defendants, the Plaintiff has

sustained and suffered serious injury to her body, which injuries have caused Plaintiff to incur

substantial medical expenses, lost wages, trauma, pain and suffering, permanent and/or

13
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temporary impairment of health and body, anxiety, emotional distress, loss of enjoyment of life
' and other damages.
17. As a result, Plaintiff is informed and believes that she is entitled to‘judgment
against Defendants for actual damages and punitive damages.
WHEREFORE, the Plaintiff prays as follows:
1. For a finding of negligence and/or gross negligence, recklessness, and/or
carelessness against the Defendants;
2.  For ah award of actual damages, consequential, and -p'unitive damages against the
Defendants along with attorney’s fees and costs in this action.
3. Foratrial by Jury; and

4, For such other and further relief as this Court may deem just and proper.

Respectfully submitted,

/s/ Aimee V. Leary
Aimee V. Leary (S.C. Bar # 100657)
Wendell L. Hawkins (S.C. Bar #: 13583)
Wendell L. Hawkins, PA ‘
103-C Regency Commons Drive Greer, SC 29650
(864) 848-9370 (Ph) (864) 848-9759 (Fax)
avl@wlhawkinslawfirm.com
wlh@wlhawkinslawfirm.com-
Attorneys for Plaintiff
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November 14, 2016
Greer, South Carolina
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Defendarit.

daiit, Préd s 'Stores of Tennesses,

and through theiramdersipned counsel, ereby regponds s the Cotiplaint as follows:

‘FOR.A FIRST DEFENSE

1. ThiyDefendant admits the allegations contaited in/Parapra

sAmended Complaini upon formationand belief.

2. fh?SEefendan‘t its tie ‘élfeg’attdﬁ Tt eontatned inParagtaph Tw

Amended Gomplaitit.
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Amended Gomplaint wpon informationand belief:

| Amenided Goniplait.

5., "This Defendantadmits that jusisdiction and venue are proper with thisCout:

Ry o Fa

6. This Defend; it; GF el

gaticiiscortaitiod in Raragtaph Five () of B
Second Amended Complaing,-that Plainiff
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iesd; However; this:
Defendaiit deriies the remuining allegations and:sirict proofis demanded theraot:

7: This Defendant denies the allegationsicontatned ini Paragraph Six (6) of Plaintiff’s Second

“This Defesidant denies the allegafions sontained in Paiagray

int and strict proof s desamded thersof.

- 13.°This Défendant denies'the-allegations conlain
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‘agdin nscihis Dofendant mconnecﬁ’égmthf&,;sacnon

FOR A SECOND DEFENSE:

Vi

20; ParagraphyOng through Ninereen (19) sriethetehy msoppmated ‘herelii 35 if fepeated
| werbab,

cyery sllegation of the Plaintiffs Second Amended Complaint sor spesifically
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fimifued is denied.

FOR:A THIRD DEFENSE
{Comparitive Negligence)

22, Paragraphs One flirough Twenty-ore21) are hereby inoorporsted herein as i repeared.
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377.‘This Defendant bereby ressrves its ight to amend this Aniswerto assértadditiomalidefenses

pursuant 1o South Carolina Rules of Civit

Pracedure;:Rule 15as thiey become kowi

ihroughout the discovery process

IEREFORE, havinig fully answired the Seeond Amended Complaint, this Defendarit dentanids

-that:

&) forany forther selief a5 this honorable Courtdeemsjﬁstandpmper

-

This 151 oveinber2616
Colambia; Souf i
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foremdst to show that_either there's a dangérous condition
that we knew or shbuid have'knéwnp uh,vobviqusly'I'm not
sténdin' héré beforevtﬁe Court to try and argue that Fred's
was not aware of the existence of ice, we've got surveillance
Yideo that cieérly.shoﬁs, there'é a éign that says, yoﬁ kn;ﬁ,

that one a their traditional fold-out wet floor signs,

Ms. Crowe however is seen entering the premises across this

same patch of ice so one a the seminal issues in a premises

liability case, Your Honor, is liability fests with tha.
shopkeeper because é the faét that they tend to have superior
knowledge, in this.particular instanée their knowlédge of fhis
condition,i§ equal to Ms. Crowe's, theréfbre there's nothing
for them to haveAwarnéd‘hef about but this issue and the
reason we feel suﬁmary jﬁdgment is appropriate here is because
it goes even a Step'further, Fred's, and it's our position we
oﬁéd her no duty xelative.to thé area in which éhe fell. This
is a property that again is controlled by a lease agreement
and we have included a copy of it whidh lays out ‘all of'thev

pertinent factors, uh, identifying specifically what the

demised premises is which it refers to Exhibit E and it says

the cross hatch section which shows the 16,915 Square feet of
usable fldor space as the demised premises being leased to
fred's, it references non—exélusive usage rights to the
parking lot which means thaf Fred's doeé not own them, Fred's
does not control them. There is Section 5 which we have

3
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cendition, again, wﬁile that's true in £hose partieular cases,
we believe that those two are distinguishable from this case
and that the party that was being sued was the party that
owned'and was responsible for the maintenance of the property
in which the 1nc1dent occurred. Again, this case occﬁrred
out31de of the property that my cllent controlled and is
legally respons1ble for malntainlng a reasonably safe
condition,. furthermore, a- and we passed up thlS mornlng the
case of Hackler v. United States where a custdmerﬂwas coming.
in from thefparking 1ot,'she'testified to having to jump over

multiple puddles, it had been rainin' hard that day and

‘actually said that she was looking very cautiously at the

floor as she was.entering and the courts even ins —- in that
particular instance sald the store has no duty to warn her of

something that she is or “should reasonably be aware of, she |

" has a duty of.hervown to discover those risks and avoid those

’,daﬁgers. In this particular instance there can be no dispute

that Ms. Crowe was aware of this condition because the -

surveillance video shows her crossing over the same patch of

ice coming into the store as.she was crossing over after she

exited the store and fell in the parking lot and, again, so

there's no duty for us to warn, she has a duty to take
reasonable actions to ensure her own safety but moreover we
believe summary.judgment should be granted, Your Honor,
becaﬁse Fred's did no conrrol, maihtain‘or possess the parking

6
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS

. FOR THE SEVENTH JUDICIAL CIRCUIT
COUNTY OF SPARTANBURG

Civil Action No. 2016-CP-42-504
LISA E. CROWE, T

Plaintiff, |
vs DEFENDANT FRED’S STORES OF
' o ~ TENNESSEE, INC.’S NOTICE OF
FRED’S STORES OF TENNESSEE, INC. MOTION AND MOTION FOR
AND NARA PROPERTIES, LLC, SUMMARY JUDGMENT
- Defendant.

PLEASE TAKE NOTICE that the Defendant Fred’s Stores of Tenmessee, Inc, by and
through its uﬁdersigned counsel, will move befdre the Presiding Jﬁdge of.the Couﬁ of Commoﬁ
Pleas, .Sevxl'renth Judicial Circuit, (.)n the tenth (10™) day after service hereof or at such time and
place as is convenient to the Court and counsel for an Order granﬁng this Defendant’s Motion for
Surhmary Judgment, pursuant to Rule 56 of the South Carolina Rules of Civil P_roéedure, _as'to
the within action because the%e are no genuine i_ssucs’ of material fac_t;s and because this
Defendant is entitled to judgment as a matter of law 'és Plaintiff has failed fo present any tangible
evidencé to establish any of the requisite elements fbf the claim of iJremiscs ﬁabiﬁty/néghgence

brought as to this Defendant. .

VOQOOZVdOQLOZ#.'—JSVO - SVI1d NOWWOO - DHNENVLYVYCS - WY ZEiL 1 L Uer 2102 - Q374 ATIVOINOY L0314

Speciﬁcaﬂy, Plaintiff has not and cannot establish any support for her allegations m the
Complaint as to this Defendant through admissible evidence. The >evi.dence in this case clcarly.
indicatés that Plaintiff hé,d exited Defendant’s st(;re and was making her way across the park‘jng
lot towards ber vehicle at the time of the fall, despite _heriallegaﬁon that the fall was océurﬁng
“as Plaintiff was exiting the front doors of the store.” Bésed upon ﬁe proximity of the incident
the clear and indisputable evidence -establishes that the fall 60curred’ in an area that is not

controlled or otherwise maintained by this Defendant and as such they owe Plaintiff no duty

24
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relative to the location of the fall. Fu;thermore, Plaintiff has alleged Defendant breached its duty
to hér by failing to take safety precautions or warn of or eliminate risks, which it knew or should
hav¢ known existed. However, the irrefutable evidence in the case clearly shows inaividuals
present attempting to clear a path through the snow/ice with a warmng sign\élearly -present and
visible at the entrance of Defendant’s store. Moreover, thé surveillance video clearly depicts _
Plaiﬁﬁff traversing the same coursé. in entering Defendax;t;s store as she did upon her exit such |
that she was acutely aware of the eXistgnce of the snow/ice prior to the fall such that Defendant
had no duty to warn. .Pla.intift’ s knowledge of the ‘condition was equal to the knowledge
possessed by the store thus there is Do warning required nor is there any Habilify given Plaintiff’s .
appreciation and acceptance of the risk she undertook. |

This motion is l.)ésedl upon the pleadings, the discovery responses of the parties, the
deposition(s) taken in this case, aﬁd any affidavits and/br memofandum of law to be filed by the
Defendant. |

'RESPECTFULLY SUBMITTED,

s/Matthew C. LaFave

Matthew C. LaFave (SC BAR #75365) -
CROWE LAFAVE, L1L.C

P.O.Box 1149

Columbia, South Carolina 29202
803.724.5727

matt@crowelafave.com

ATTORNEY FOR DEFENDANT
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This 11® day offanuary 2017
Columbia, South Carolina
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STATE OF SOUTH CAROLINA. ) IN THE COURT OF COMMON PLEAS
' ) . FOR THE SEVENTH JUDICIAL CIRCUIT
COUNTY OF SPARTANBURG ‘ )
LISA E. CROWE, - Civil Action Number: 2016-CP-42-504
Plaintiff,
Vs. S . MEMORANDUM IN SUPPORT OF
_ ' DEFENDANT?S MOTION FOR
FRED’S STORES OF TENNESSEE, INC. | SUMMARY JUDGMENT
AND NARA PROPERTIES, LLC,
Defendants.

Pursuant to Rule 56(A) of the Federal Rules of Civil Procedure, Defendants, Fred’s
Stores of Tennessee, Inc. (hereinafter “Defendant™) by and through its undersigned attorney,
' hereby»mos}es this honorable Court for.an Order granting Sﬁmmary Judgxﬁent in their favor as it

pertaihs to the above captioned proceedingé.

FACTS
On or about January 24, 2016 Plaintiff presented to Defendants’ store located at 200
Spartanburg Highway in Lyman, South Carolina to shop for certain merchandise she was in need

of following a recent winter storm Eavhg passed through the area. Plaintiff contends that she

$0500Z7dD9L0ZHASYD - SYITd NOWWOD - DHNENVYLHVYCS - NV €501 0 fep 2102 - @314 ATTVOINONLOTT3

had completed her shopping and exited the store, but while crossing the parkiﬁg lot-to her vehit:ie
she slipped and fell on ice that was present in the area. Specifically, Plaintiff has alleggd “as she
was exiting the front doors of the stbre, she slipped on ice and/or packed snow under the store’s
awning and fell backwards landing .onto her back and wrist on concrete.” See Plaintiff’s Second
Amended Complaint, § 7. Plaintift m_aintains that .Defendant knew the ‘;store’s enfrance presented

a hazard to its customers” and that they failed “to take safefy precautions to warn of or eliminate

26
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risks.” See Plaintiff’s Second Amended Complaint, 1y 12 & 14. As a result of the fall Plaintiff
sustained a fractured wrist, which required surgical intervention.

Plaintiff alleges Defendanf was ﬁegligent under a standard premises liability theory'
contending Defendants knew or should have known of the existence of a dangerous conditioﬁ

¢

and they failed to exercise reasonable care to warn of or eliminate the condition.

PROCEDURAL POS’I‘URE

This action was initiated when Plaintiff filed a Summons and Complaint against
Defendant on February 10, 2016 whervein she presented a negligence claim under a standard
prcmlses hablhty theory relative to the pmported existence of a dangerous condition on the
A premlses Specifically Plaintiff alleges, Defendant knew or should have known that the entrance
| to the store presented a hazard to its customers and they failed to exercise reasonable care to

warn of or eliminate the risk. Plaintiff, shortly tﬁereafter, filed an Amended Complaint to
correctly identify Defendant. Defendant filed a timely Answer on February 26 2016 denying any
and all liability aé to each aileged cause of action. On November 14, 2016 Plaintiff filed her
Second Amended Summons aﬁd Co;nplaint for the primary purpose of adding Nara Properties,
LLC as a defendant. Defendgnt maintained their denial of liability and Defendant Nara
Properties has failed to answer or othervﬁsc plead and as a result was thereaftér found to "be in
default. | |

: The. parties have c@mpleted sufficient discove_ry such that the Defendant’s Motion for

Summary Judgfnent was propetly filed on Jénuary 12017. This case is currently pending for a

jury trial in the Spartanburg County Court of Common Pleas.
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STANDARD OF REVIEW

Rule 56(c) of the South Carolina Rules of Civil Procedure provides that summary
judgment shall be granted if the court finds “that there is no genuiné issue of material fact.”

Sumxﬁary Judgment is appropriate when it is clear that there is no ‘genuine issue of.
material fact and that the moving party is entitled to judgment as a matter of law. Manyji v.
 Blackwell, 323 8.C. 91, 92, 473 S.B.2d 837, 837 (Ct. App. 1996). In ruling on a motion for
summary judgment, the evidence and inferences which can be drawn thefeﬁom should be
viewed in the light most favorable to the nonmoving party. Id. When plain, palpable and |
: indiSputable facts exist on which reasonable minds cannot differ, summary judgment should be
granted. USAA Property and Cas. Ins. Co. v. Clegg, 377 S.C. 643, 661 SE2d 791 (Ct. App.
2008). |

Oncé the party moving for summary judgment meets the m1t1a1 burden of shoﬁving an
absence of evidentiary support for the opbonent’s ﬁase, the opponent cannot simply rest on the
.mcrc allcgations'or denials contained in the pleadings, but rather must come forward with

specific facts showing there is a genuine issue for jcrial. Singleton v. Sherer, 377 S.C. 185, 699

S.E.2d 196 (Ct.App. 2008). “A conclusory statement as to the ultimate issue in a case is not

$05002¥dD91L0Z#ISYO - SVI1d NOWWOO.‘ SHNEANY.LYVYJS - WY €5:01 0€ AW £10Z - Q3714 X1'|V0lNOH.I.OEI'IEI

sufficient to create a genuine issue of fact for purposes of resisting summary judgmeﬁt.” Shupé

v. Settle, 315 S.C. 510, 516 , 445 S.E.2d 651, 655 (Ct. App. 1994).

- ISSUES TO BE DETERMINED

L Whether Defendant owed Plaintiff any duty in the location where the subject:
accident occurred. ' ‘

28
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ARGUMENT

1. PlaintifPs fall occurred in the parking lot, the possession and control of which
was retained by the landlord, Nara Properties, LLC.

/

Plaintiff, in her Complaint, has alleged that “as Plaintiff was exiting the front doors of the

store, she slipped on ice ‘aﬁ_d/or packed snow under the store’s awing and fell backwards....” See .

Plaintiﬁ“s Second Amended CQmplaint 9 7. Defendant, through written discovery, produced a
copy of the surveillance video that shows Plaintiff pass through the entrance/exit doors as she

departed the store once her shopping was complete. Upon crossing over the threshold Plaintiff is

seen taking approximately seventeen (17) cautious steps before she slips and falls backwards. '

~ The surveillance video is clear and irrefutable and definitively shows Plaintiff Walking in the
parking lot at the moment the fall occurs.

It is well settled law m the s.tat.'e of South Carolina that “[a] merchant is not an insurer of
the safety of his customers but only owes tﬁe duty of exercising ordinary care to keep the
pr_emises ivxin a reasonably safe condition. Garvin v. Bi-Lo, Inc., 343 S.C. 625, 628, 541 S.E.2d
831, 832 (2001), (See also Pennington v. Sayre Co_rp.', 252 S.C. 173,‘ 165 S.E.2d 695 (1969).
Likéwise, a merchant “is not required to maintain the premises in such a condition fthat no
accident éould happen to a patron using them.” Denton v. Winn-Dixie Greenville, Inc., 312 S.C.
119, 120, 439 S.E.2d 292, 293 (Ct. App. 1l993),‘(See also Panoz v. Gulf & Bay Corporation, 208
So.2d 297 (Fla.App.), cert. denigd 218 S0.2d 166 (F1a.1968); Gavin v. City of Chicago, 97 11l
66 (1880); Overton v. Wenatchee Beebe Orchard Co., 28 Wash.2d 377, 183 P.2d 473 (1947)).

Specifically, in a matter involving a purported dangerous or defective condition a plaintiff, to

recover damages for injuries as a result of said condition, “must show either (1) that the injury -

was caused by a specific act of the respondent which created the dangerous condition; or (2) that

the respondent had actual or constructive knowledge of the dangerous condition and failed to

29
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remedy it.” Garvin v. Bi-Lo, Inc., 343.S.C. at 625, (See also Anderson v. Racetrac. Petroleum |
Inc., 296 S.C. 204, 371 S.E.2d 530 (1988); Pennington v. Zayre **833 Corp., 252 S.C. 176, 165
S.E.2d 695 (1969); Hunter v. Dixie Home Stores, 232 S.C. 139, 101 S.E.2d 262 (195;75; Cook v.
Food Lion, Inc., 328 S.C. 324, 491 S.E.2d 690 (Ct.App.1998)). ~
This case is complicatéd by the fact that Defendant is a lessee of a store in a shopping
center. The ﬁtle to the premises at issue in this case was transferred to the current Iaﬁdlord ar_ld
co-defendant, Nara Propexﬁes, LLC on March 23, 2015. See Exhibit A, Title to Real Estate
attache& hereto énd incbrpbrated hergirl. In place and coniroiling the terms and conditions of the
landlord/tenant relationship between Defendant and co-defendant was a lease agrecment
originally entered into on November 6,-‘120‘02 and subsequently renewed for thé term of Febmary
1, 2013 to January 31, 2018. See Exhibit B, Lease Agreement attachéd hereto and incorpbrated
herein. Of primary significance to .the tatter at issue before the Court is Section 5 of the lease
agreement, which addresses maintenance of the premises. This secti(;n clearly states “the Lessor
[co-défendaﬁt] will keep and repair the exterior of the Demised premises, including the parking
lot, ... , entrances and exits, sidewalks ....” Furthermore, the Lease Agreemf;ﬁt also cc')ntains
‘Rid}er 2, which pertains to cbmmon area maintenance. The language of Rider 2 establlishesv
befendant’s responsibility for a common area maint,ehance charge to the Lessor tco-defcndant]. '
‘Among a number of types of common area ﬁa'mtenance to be include Rider 2 specifically
1dentifies fhe removal of snow as being covered by the common aiéa maintenance cost.

This matter is comparable to the case of Bruno v. Pendleton Realty Co., which centered

on a trip and fall that occurred in the parking lot of 2 shopping center, 240 S.C. 46 124 SE.2d

580 (1 962). In the aforementioned matter a patron had fallen when he was stepping on the edge

of a curb fhat was concealed by overgrown grass. Id. The Court noted simply that

30
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One who operates a shopping center where stores are leased to merchants and the
owner retains possession and control of the parking area and sidewalks, is not an
insurer of the safety of those who use the parking lot and sidewalks as customers
of the merchants leasing the stores, but the owner of the premises owes the
customers the duty of exercising ordinary care to keep the passageways,
sidewalks and such other parts of the premises as are ordinarily used by the
customers in transacting business in a reasonably safe condition.
Id. at S.C. 51. The case at bar is clearly related in that the co-defendant, in accordance
with the lease agreement, retained possession and control of the parking areas in the
shopping center where Defendant leased a store. The responsibility for maintenance lies
squarely with the “owner of the premises”, which in this instance 1s co-defendant and is
one that cannot be delegated to the tenant. Pursuant to the Landlord Tenant Act “(a) a
" landlord shall ... (3) keep all common areas of the premises in a reasomably safe
condition ....” 8.C. Code Ann. § 27-40-440 (1991).
Defendant owed Plaintiff no duty under the standard premises liability negligence theory
as her accident occurred: on the premises owned and controlled by co-defendant and not

Defendant.

CONCLUSION

South Caiolina law dictates that the nommoving party in a case subject to the-
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preponderance of the evidence standard can show “one scinﬁlla of evidence” to withstand.
Smhrhary Tudgment. Hancockv. Mid—South Mgmt. Co., 3.81 SC 326, 330, 673 S.E.2d 801, 803
(2009). Summary Judgment is‘ appropriaté in an action for a premises liability/negligence when
“a plaintiff fails to establish, as an initial métter, that “a speciﬁc act of the [defendant(s)] created
the daﬁgerous condition; or (2) that the respondent had actual or constructive knowledge of the
Y daﬁgerous condition and failed to femedy it” Id. Plaintiff, in the case at bar, identified packed

snow and/or ice as an allegedly dangerous condition and aftempts to place fault at the feet of
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Defendant for her sustaining an accident as a result of the condition. However, beyond
identification of the condition Plaintiff must establish, by evidence, that Defendant owed her a
duty based upon the facts and circumstances surrounding the event. It is uncontroverted that the
accident at issue here occurred in the parking lot as evidenced by clear surveillance video.
Moreover, the evidence m the case shows the location where the fall occurred is owned and
controlled by co-defendant. Therefore, Defendant owed Plaintiff no duty to mamtam the
sidewalk or parking lot once shé exited their store as the premises for which they have a duty to
maintain are within the four walls of their leased space. The duty owed by co-defendant to
maintain the parking lot and sidewalk is their own duty and one that cannot be delegated to
Defendant. Therefore, based ﬁpon the absence of any evidence sufficient to establish a genuine
issue of material fact as to Defendant owing a duty to Plaintiff given the location of the incident
this Court must grant Defendants’ Motion for Summary Judgment.

RESPECTFULLY SUBMITTED,

[s/Matthew C. LaFave

Matthew C. LaFave — SC Bar No. 75365

Crowe LaFave, LLC :

Post Office Box 1149

Columbia, South Carolina 29202

(P) 803.724.5727 :

mati@crowelafave.com
ATTORNEY FOR THE DEFENDANT

This 30th day of May 2017
Columbia, South Carolina
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STATE OF SOUTH CAROLINA
In the Court of Appeals

@ECEI

APPEAL FROM SPARTANBURG COUNTY
Court of Common Pleas

MA,QQQZ

SCo 070
The Honorable R. Keith Kelly, Circuit Court J udgyf? ,0

Appellate Case No.: 2017-001671
Lisa E. Crowe, ‘ - Appellant,
| v.
Fred's Stores of Tennessee, Inc. and : Defendants,
NARA Properties, LLC,
Of which Fred's Stores of Tennessee, Inc.
is a Respondent,

CERTIFICATE OF COUNSEL

I hereby certify that I have served the Record on Appeal and that it contains all
material proposed to be included by any of the parties and not any other material. I also
certify that the Record on Appeal contains no matter which is irrelevant to this appeal.

March 4 2018
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Wendell L. Hawkins, PA

Wendell L. Hawkins, Esq., SC Bar 13583
Aimee V. Leary, Esq., S.C. Bar 100657

103-C Regency Commons Dr. Greer, SC 29650
(864) 848-9370 Phone (864) 848-9759 Fax
wlh@wlhawkinslawfirm.com
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