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PETITION

FAX NO. 8842716035

Appellant submits that the Court's-decision in this case overlpoks points

essential to the case as follows:

I REDACTION OF EXCULPATORY INFORMATION FRON
EXHIBIT AND COUNSEL’S FAILURE TO PROVIDE THE
MISSING CONTENT TO ALLOW THE JURY TQ EVALUZ

APPLICANT'S STATEMENTS IN CONTEXT.

During the applicant’s criminal trial the state introduced evid

messages between the applicant and Ashley Bright on the day of the

776. Portions of their conversation through text messages were intrd

STATE'S

incident. A. 508:

duced by the

solicitor first having Bright read a redacted version of the conversatjpn and then by

introducing a redacted version as a state exhibit. A. 508-510. Both B
and the state’s exhibit omitted a critical portion of the conversation,

the applicant’s statement about his not wanting Bright's mother to ¢

apartment. The state used the applicant’s statement out of context ag

ght’s testimony
Bright’s response to
me over to the

evidence that the

applicant was trying to conceal the injuries to the child, arguing thaq!

i
reason for such a statement, and that it was completely “out of the b

there was no other

I

ue .

Bright's response, which the state redacted, indicated a coumfon understanding

in their conversation that the applicant’s statement was based on the

abuse issue. Showing a cormumon understanding between Bright and
response was essential to the jury understanding the meaning of the

comments. When read in context with Bright's response, applicant’s

comments could be easily understood as completely innocent; rathes

1

imother’s drug
‘the applicant, her
éapplicant’ s

motivation for his

than evidence of a

P. 04/21
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sinister motive to cover up a crime, as the state repeatedly portrayefl. Defense counsel

failed to object to the introduction of the text conversation with the pxculpatory portion

removed. Counsel further failed to cross-examine Bright about the gmitted portion of

|
1
1
1
|

the conversation. Counsel further failed to question the applicant o direct about the
missing portions of the conversations, or to have the applicant give n explanation for
his comments.
Bright's response in the text message conversation Was essengial to
understanding the basis for the applicant's comments. Redacting ouét Bright's response
changed the entire compléxion‘of the applicant’s comments, and allg%)vwed the solicitor to.
repeatedly cast the nature of the applicant’s statements as incrixxﬁmi’ing which, could
not have been done but for the redaction. Counsel fajled to object to%the introduction of
the redacted messages without the contemporaneous introduction OEE the omitted parts
that were necessary for a complete understanding of the applicant’s ;:comments. !
The state offered the redacted text messages in attempt to shoiw that the

applicant was trying to keep the child’s injuries from being discoverpd by Bright's

mother. The state specifically asked Bright if the message about her §tnom seemed odd.

78. Bright testified that it did and explained that he never had a prolglem with her

|
'PCR Complaint, issue #24: “Trial counsel was ineffective and deficient in failing
to object to testimony of Plaintiff tenting victim’s mother regarding Plaintiff not
wanting victim's grandmother to come over without a proper foundation and failing to
cross-examine victim’s mother on that issue.” Order of Dismissal, Allp.

specific findings as well as its ruling in regards to counsel’s failures
introduetion of only the redacted text message conversation. A. 10523:1053.

2
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coming over before. Bright testified that it was “out of the blue” and “very odd” and
- that the applicant "never had a problem with her coming over." A. %03; 426-427; 509;
The clear message t0 the jury was that there was no other possible rpason for the
applicant not Waﬁting Bright’s mother to come over other than to canceal the injury and
thus show a guilty mind, which the solicitor went on to argue in clasing. A. 510. The
underacted message, however, contained Bright's response indicatirrg some
understanding that the statement was based on the mother’s drug g alcohol abuse.

Contrary to a major part of the state’s theory of the case, this showefl a completely

innocent reason for the applicant’s statement, so. the state simply redacted it out of.

existence. A. 403; 426-427; 509.

The redacted portion of the message was important to refute the state’s theory of

the case. The complete text contradicted Bright's testimony about hdr not

understanding why the applicant did not want her mother coming ver to the
apartment. It clearly countered Bright's claim that the applicant’s statements were odd

or out of the blue. Without the introduction of the redacted portion pf the conversation

the only conclusion that the jury could come to would be that the a}lrlicant’s statements

were evidence of guilt. There was no other explanation apparent in the conversation

from what the jury heard. The prejudice is obvious. [

The prejudice was compounded by the state continuously ref ;:uing to the text

messages throughout its case. The jury was repeatedly drawn back b the text messages

as being central to the state’s case. A. 507; 508; 509; 510; 529; 531; 5504 558; 575; 600; 601.
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In closing argument the state specifically went back to the text mess
the statement about Bright's mom not coming over was evidence of
innocent person says this to the mother of his child?” A. 821, 1. 13—141',

Despite several opportunities, defense counsel failed to have
~ portion of the text messages introduced to show an innacent basis f‘i
comments about Bright’s mother. Procédurally, defense counsel hac;

different opportunities in which to introduce the exculpatory portio

FAK NO. 8642716035

ges arguing that

cuilt: “What

the redacted

r applicant’s

at least three

h of the messages.

First, the redacted portion was admissible under Rule 106, SURE, Wﬂﬁch provides:

“When a writing, or recorded statement, or part thereof is introducgd

adverse party may require the introduction at that time of any othex}

writing or recorded statement which ought in fairness to be conside

d by a party, an
part of any other

red

contemporaneously with it.” Rule 106, SURE. The party seeking to itroduce the

remainder of a written or recorded statement can require the remairyder to be

introduced at the same time the other part of the written or recorde

statement is

introduced. Notes to Rule 106, SURE. The right to offer the full subsfance ofa

conversation extends to oral communications as well. State v. Cabre

372, 605 SE.2d 522 (8.C., 2004). |

In Caber-Pena the supreme court held that where the state e

to elicit portions of a conversation (and incriminating statements the

1

ra-Pena, 361 S.C.

ljcts to use 2 witness

Irein) made by a

defendant, the rule of completeness requires the defendant be permhed to inquire into

J

the full substance of that conversation. State v, Cabrera-Pena, 361 5.¢

b
-

. 372,605 S.E.2d

P. 07/21
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592 (5.C., 2004).

FAX NO. 8642716035

Rule 106 is based on the rule of completeness and seeks to avpid the unfairness

inherent in the misleading impression created by taking matters outy
Interpreting Rule 106 the court stated: “Rule 106 [of the Federal Ruld
procedural device goverm‘ng the timing of completion evidence; the!
designed to affect the order of proof’. It means that the adverse part;
until cross-examination or rebuttal. As such, the Rule reduces the ris]

recording will be taken out of context and that an initial misleading

iof context.

Is of Evidence] isa
Rule is ‘primarily
r need not wait

K that a writing or

mpression will

take hold in the mind.of the jury.” Cabrera-Pena quoting. State v. Tayi lor, 333 8.C. 159,

170, 508 S.E.2d 870, 876 (1998). Here, counsel allowed the state to int;
applicant’s statement out of context and create an initial misleading

mind of the jury.

Rule 106 is specifically intended to clarify any misconceptions

oduce the

mpression in the

the admission of a

partial statement would give. That portion of a statement which explains or clarifies the
|

previously admitted portion should be introduced. Se¢ State v. Taylq

r, 333 5.C. 159,171,

508 S.E.2d 870, 876 (1998); see also State v. Gay, 343 S.C. 543, 541 SEZ'F 541 (2001). Here,

the redacted excerpt of Bright's response explains and clarifies the py

portions of the applicant's comments. Without Bright's response in t}

jury was left with no innocent explanation for applicant's comments

eviously admitted
e conversation the

Accordingly, the

redacted portion of the text message conversation (Bright's response) was necessary for

an understanding of applicant’s statement and, in fairness to Hintonj should have been

P, 08/21
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admitted contemporaneously pursuant to Rule 106, SURE. Counsel
+-object or move to have the omitted portion introduced.
Counsel compounded the failure to immediately use Rule 10

missing part of the text conversation by failing to cross-examine Brj

FAX NO, 8642716035

iﬁxliled to properly

h to introduce the

|

“,ht about her

redacted comments. This was his second opportunity to admit the missing portion of

the text conversation. Proper cross-examination could have brought

out Bright's

response and would have put the applicant’s statements in a non-ingriminating light

shortly after the jury heard the redacted version. As a third and la

pportunity to

S:Jj
provide the jury with an innocent explanation for the statement co hsel could have

examined the applicant, who took the stand and testified during the

trial. Déspite

having heard the emphasis the state placed on the applicant’s staterpent throughout the

state’s case-in-chief, counsel still failed to question the applicant abqg
- behind the text messages. This was the last opportunity to allow the
innocent basis for the statements. Counsel failed to give the applica
explain his comments. On at least three occasions counsel could ha
introduction of the redacted portion of the messages. Counsel's fail

innocent explanation of the applicant’s statements allowed the state

applicant’s statements as inculpatory. In light of no other explanatio

once Bright's conuments had been redacted, this was a compelling p

case.

ut his reason

jury to hear an

t an opportunity to
3 required the

e to offer any

to cast the

n being apparent

rt of the state’s

At the PCR hearing defense counsel was questioned about the state’s use of the

P. 09/21
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redacted text messages and Bright's testimony which was in essenc : that Bright didn't

- know of any reason why t'he-applicant would say that he didn't waﬁt her mother
coming over. A. 168-171; 605-606. Notes from the defense file indicafed that prior to trial

the applicant had explained that he didn’t want Bright’s mother to gome over because
she “was on pills.” R. 542-543. Counsel therefore was clearly aware pf the basis for |
applicant’s statement prior to trial. What the applicant had told coufsel prior to trial
was consistent with Bright's response which was redacted from thejexts. The
underacted conversation shows that when the applicant told Brightithat he didn’t want
her mother coming over Bright responded: “Even if she’s sober?” Al 543-544, 1. 9-112, L.
12. Bright's response shows not only her recognition of an innocent :gxplanation for
applicant’s éomzhent, but also shows that Bright's testimony about applicant never
having had a problem with Bright’s mother to be untrue. The value ;:f the missing
portion of the conversation therefore extended even further as a meéms of challenging
Bright's credibility. Counsel failure to introduce the missing portions of the text
messages prevented the defense from making challenging a critical E>art of the state’s
case. A. 372-373; -543.'

At the PCR, neither the solicitor nor defense counsel could exgplain why Bright's

response was redacted from the state’s exhibit, or left out of Bright'q/testimony. A. 173;
405-406; 686-687. Defense counsel was unable to give any strategy fqr not introducing
the underacted message to establish an innocent basis for the applicgnt’s statement, or

to use it in cross-examination to contradict Bright's testimony. A. 178. Counsel agreed

10/21
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that Bright’s respanse, which was redacted, would have refuted the istate’s allegation
that the only reason applicant could have for not wanting Bright's nlmother over was to

conceal the child’s injuries. A. 232-233; 687-686, The presumption ofladequate
|

representation based on a valid trial strategy disappears when trial pounsel

1
1

acknowledges there was no trial strategy in mind. See Smith, 386 S.¢. at 568, 689 S.E.2d
at 633. Here, there was no strategy in allowing the state to keep out[Bright’s response,
or not introducing it through cross-examination of Bright, or on dirget with the
applicant. Counsel’s failure therefore constitutes error.
In the circuit court’s order the.court found. that the applicant had sent

|
“inflammatory text messages to the child’s mother where he demangled that Ms.

|
Bright’s mother not visit or enter the apartment on the afternoon of the incident. He
even threatened to leave if Ms. Bright’s mother entered the apartme?nt. “ A, 9. The PCR
court completely ignored the effect the redaction of the text messag#s had on the
complexion of the applicant’s statements. Presumably, without knofwing Bright's
response, the jury interpreted the letter the same way, finding it as ar@'vidence of guilt.
Absent some evidence of an otherwise innocent intent, the only comgrlusion the jury

. |
could draw was that it was inculpatory. As it was a direct statementjfrom the applicant,

the jury could only have given it a tremendous amount of weight. The prejudice is

overwhelming. The two-prong test under Strickland is met.

I. THE GOLDEN RULE VIOLATION

The state closed in argument to the jury with “Today is the dgy to speak for
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[victim]. I once read that children are our only hope for the future. Eut we are their only

hope for their present and their future. Matthew Hinton robbed his}

.Paughter of her

present. He robbed his daughter of a future, a future that was Imﬁﬂ!}:ss. He took it all

i

away. Today is the day for justice for [victim]. and the day of reckoping for Matthew

Hinton.” A.823. At the PCR defense counsel testified that he did nqf think that the

solicitor’s statement was objectionable. A. 329-332,
At the PCR hearing the court initially reserved the Golden R
comment. A. 408; 414-415; 420. When the court discussed the issue ¢

hearing it stated that the solicitor’s.argument “was a clear violation

under State v. Reese, 359 5.C. 265, 597 S.E.2d 169. A. 422, 1. 4-6. The}

meefgferen

le issue for later

uring the PCR

court then went on

|
to distinguish the case from Reese and deny relief based on a finding of overwhelming

evidence in the present case, A. 422-428. In its written order the cou

t minimized the

issue finding that the solicitor’s comment was only a “technical Viojtion” of the golden

rule. A. 50-51. The court went on to deny relief finding that there w
evidence of guilt. The court’s reasoning is flawed.

Violation of the golden rule:

is overwhelming

A review of a solicitor's closing argument is based upon the gfandard of whether

his comments so infected the trial with unfairness as to make the redulting conviction a

denial of due process. See Donnelly v. DeChristoforo, 416 U.S. 637, 43
Caldwell, 300 S.C. 494, 504, 388 S.E.2d 816, 822 (1990). A trial judge ‘1

discretion in dealing with the range and propriety of closing argum

(1974); State v,
allowed broad

nts to the jury.

pf the golden rule”. ..

12721
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not disturb a trial court's ruling regarding closing argument unless

State v. Raffaldt, 318 $.C. 110, 114-15, 456 S.6.2d 390, 393 (1995). An gfpenate court will
!
f

ere is an abuse of
discretion. State v. Copeland, 321 8.C. 318, 324, 468 S.E.2d 620, 624 (1996). An abuse of
discretion occurs when the trial court's ruling is based on an error of law. State v.

Foster, 354 S.C. 614, 621, 582 S.E.2d 426, 429 (Ct.App.2003); State v. I‘i”ICDonaId, 343 8.C.

319, 325, 540 5.E.2d 464, 467 (2000); State v. Adams, 354 5.C. 361, 378 580 S.B.2d 785,

793-94 (Ct.App.2003). To warrant reversal, the appellant must prove both abuse of

discretion and resulting prejudice. State v, Sierra, 337 S.C. 368, 373, §23 S.E.2d 187, 189

(Ct.App.1999).
"A solicitor's closing argument must not appeal to the personal biases of the jurors

nor be caleulated to arouse the jurors' passions or prejudices, and itsgcontent should stay

within the record and reasonable inferences to it." Humphries v. Staj;}gi , 351 8.C. 362, 373,

570 5.E.2d 160, 166 (2002); accord Simmons v. State, 331 S.C. 333, 338,{503 S.E.2d 164, 166

(1998); see also State v. Cooper, 334 S.C. 540, 553, 514 S.E.2d 584, 591 999) ("A solicitor's
closing argument must be carefully tailored so it does not appeal to the personal biases

of the jurors."); State v. Linder, 276 5.C. 304, 312, 278 5.8.2d 335, 339 {1981) (holding that

]
because the solicitor's duty is not to convict the defendant but to see justice done, the

solicitor's closing argument must be "carefully tailored" to not appeeui to personal bias of

juror nor calculated to arouse his passion or prejudice"); State v. Ru%ﬁ , 355 5.C. 543, 548,
586 5.E.2d 153, 156 (Ct.App.2003) (*A solicitor's closing argument must be carefully

tailored so it does not appeal to the personal biases of the jurors."). Specifically, the

10

13/21
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solicitor asking the jurors to put themselves in the place of the victim is improper and

constitutes reversible error. State v. McDaniel, 320 8.C. 33, 38, 462 S.5.2d 882, 884

(Ct.App.1995). This is known as the Golden Rule Argument.

The Golden Rule Argument "ask][s] the jurors to become advgcates for the

plaintiff or victim and to ignore their obligation to exercise calm ang

reasonable

judgment." Black's Law Dictionary 700 (7th ed.1999); see also John W] Reis, Improper

Jury Argument: Gilding the Lustre of the Golden Rule, 69-JAN Fla. B.J. 60, 60 (1995)

("The traditional notion of the Golden Rule, though not contained ir

any rule of

evidence or procedure, holds that a lawyer shall not urge the jury mjembers, either in a

civil or criminal case, to imagine themselves or their family membets or friends in the

place of the offended litigant or victim and to render their verdict frpm that

perspective.”), Although the forbiddance of Golden Rule Argument

began in civil trials

to hinder the plaintiff from urging the jury to put itself in the place df the victim in

order to obtain higher damages, the prohibition has now been madéd

v |
criminal actions. 75A Am.Jur.2d Trial § 650 (1991); see Lucas v. State)

(Fla.Dist.Ct. App.1976) (holding that "[t]he technique of asking juror&i;

applicable to
335 50.2d 566, 568

to place

themselves in the position of the victim has been held to be impropar in both criminal

and civil cases").

"The “Golden Rule” argument, suggesting to jurors as it does that they put

themselves in the shoes of one of the parties, is generally impermiss{ble because it

encourages the jurors to depart from neutrality and to decide the cage on the basis of

11

14/21
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personal interest and bias rather than on the evidence." 75A Am.}
- (1991). Regardless of the nomenclature used, any argument that i
to places themselves in the victim's shoes is disallowed Golden R

[ohnson v. State, 263 Ga.App. 443, 587 S.E.2d 775, 781 (2003).

1
1
]
!
i

Golden Rule Arguments are generally improper and may

error. State v. McHenry, 276 Kan. 513, 78 P.3d 403, 410 (2003); see

FAX NO, 8642716035

P 15/21

r.2d Trial § 650

mportunes the jurors

ile Argument.

ronstitute reversible

nlso State v. Prevatte,

356 N.C. 178, 570 S.E.2d 440, 476 (N.C.2002) (*Arguments that aslg the jurors to place

Expres

themselves in the victim's shoes are improper."); Veloci

Hugen, 266 Va. 188, 585 S.E.2d 557, 565 (2003) (ruling "plaintiff's

Mid-Atlantic, Inc. v,

:epeated requests to..

the jury that it apply the ‘Galden Rule' were prejudicial and consfitute[d] reversible

error™).

Prejudice from the violation of the golden rule:

The relevant question is whether the prosecutor's commerjts 50 infected the trial

with unfairness as to make the resulting conviction a denial of dye process. Donnelly v.

DeChristoforo, 416 U.S. 637, 643 (1974). In Tappeiner v. State, 207

golden rule viclation, the supreme court stated: “In keeping theis
within the record, solicitors additionally must tailor their remark
to the personal biases of the jury" or "arouse the jurors' passions

Dghlen v. State, 360 S.C. 598, 609, 602 S.E.2d 738, 744 (2004). Accg

3-001885, addressing a
closing arguments

s 150 as not to appeal
)r prejudices.”" Von

rdingly, solicitors

should avoid comments that ask jurors to place themselves in thlvictim's— or another
]

party's—shoes, because those types of comments tend to "comp

12

ptely destroy all sense
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of impartiality of the jurors." Brown v. State, 383 S.C. 506, 515-16, 6?0 S.E.2d 909, 914

(2009) (quoting

State v. Reese, 370 5.C. 31, 38, 633 S.E.2d 898, 901 (20 #)6))." Here the

solicitor called upon the passion of the jury, telling them to speak fqr the victim. The

solicitor’s comments were a clear violation of the golden rule. Defense counsel had no

valid strategy for failing to object and at least requesting a curative

mustrial,

Calling upon the passions of the jury was prejudicial, the soli

nstruction, if not a

citor’s timing made

it even more so. The solicitor's violation of the golden rule was the st thing said to the

jury. It was intended by the solicitor as.the last driving punch,.a cre

cendo, the grand

finale, after which the solicitor rested. Under similar facts it was foujpd important that

the golden rule violation was the last thing heard by the jury: “Mor

plea was the very last thing the jury heard before beginning its delill

connected the jurors personally to the alleged abuse in the case. Thu

likely at the forefront of the jurors’ minds when beginning their disq

v. State, Opinion No. 27632 (SC May 4, 2016) at 11. Cf. Brown, 383 S.

S.B.2d at 912, 915 (finding the solicitor improperly appealed to the jt

over, the emotional
grations, and

5, the comment was
]

lissions.” Tappeiner
C. at 512, 517, 680

rors' emotions

during closing argument when telling them to "speak up" for the child victim and

"make sure that the perpetrator is punished"). Here, the last thing thit the solicitor did

was to call upon the jury to speak for the child. As in Tappeiner, this

burned into the forefront of the jurors’ minds. The impact is appafexpt.

In determining whether relief from a golden rule violation is

13

comment was

varranted under

16/21



APR-08-2018 SUN 07:38 PM J FALKNER WILKES

FAX NO, 8642716

035 P.

Strickland the court must look to the record as a whole. In T appeiné; the court stated;

“Indeed, in determining prejudice, we frequently consider whetherithere is other direct

I
or circumstantial evidence supporting the conviction, notwithstand

deficient pe_rformancé. See Brown, 383 S.C. at 518, 680 S.E.2d at 916

solicitor's improper appeal to the jury's emotions was not prejudicig

|
ng trial counsel's

{finding that the

| in light of the fact

{
|
i
J

that there were four unrelated, adult witnesses to the defendant's rape of the child

victim, as well as other direct evidence that a rape occurred); Simmdns, 331 S.C. at 338,

- 503 S.E.2d at 166 (stating that appellate courts must consider the imrropriety of the

solicitor's argument in the context of the entire record, including whether there is.

overwhelming evidence of the defendant's guilt).”

Here the state made its case against Hinton by circumstantial

Brown, or other cases finding overwhelming evidence, there were n)

evidence. Unlike in

b eyewitnesses, no

confession, and no direct evidence. The applicant testified and gave In alternate version

of the cause of injuries. In Tappeiner the court said: “Similarly, give

. physical evidence, the solicitor's emotional plea that Tappeiner was

| the lack of
|

h bad actor and

could not be trusted to watch the jurors' own family members is reajonably likely to

have had a substantially stronger impact than would be the case in 4

 trial where there
i

was additional, independent evidence of fhe defendant's guilt.” Tappeiner at 11. Here,

the record fails to show overwhelming evidence of guilt to negate thy

solicitor’s call upon the juror’s to speak for the victim. Applying Ta

applicant was prejudiced by counsel’s failure to object or request a ¢ |

14

impact of the
peiner, the

rative instruction.

17721
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III. CUMULATIVE EFFECT OF CONSTITUTIONAL ERRORS

35 P.

Applicant sought to have the PCR court consider the cumulafive effect of

prejudice in its Strickland analysis.* During the hearing the PCR court apparently

considered there to be numerous issues that would constitute error

|

s it discussed the

question of whether the overall effect of cumulative errors could copstitute prejudice. A.

420-428. These errors included counsel’s failure to impeach Desmon

I
concealed that he knew Bright from high school. A. 17; 142; 245-246 l

d Holland who

292-293; 371.

Counsel’s failure to realize that the audio recording of Desmond Hd_:[tland the state

provided in discovery cut off halfway through his interview., A, 257,
failure to object to the testimony of Bright indicating that the applic:
criminal history. A. 18; 42-43; 223-224. Counsel’s failure to introduce
towel which corroborated applicant’s testimony of an accident occu;

shower. A. 606; 613-615.

258. Counsel’s.
nt had a prior
evidence of the wet

ring during a

Despite numerous issues, after a brief discussion the court stated “the
|

pervasiveness of the alleged errors is not such as to make relief avail

applicant.” A. 428, 1. 5-7. In its written order the court subsequently

lable to the

declined to consider

cumulative error stating only that the applicant had failed to meet his burden. A. 54.

The written order fails to address the issues specifically and, appear§ to deny relief as a

matter of law as it ended its analysis with its interpretation of the Fd

urth Circuit

holding in Pisher v Angelone as holding that “a cumulative effect arjalysis is

- *PCR Motion to Alter or Amend, issue #45, A. 1019,
15

18/21
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inappropriate.” The court’s interpretation of Fisher’s holding as an absolute bar to a

cumulative analysis is in error. The ruling expressly allows a cumultive analysis of

constitutional error to establish prejudice under Strickland:

[The petitioner] relies, in part, on cases considering the cumula
matters actually determined to be constitutional error. .In these

ive effect of
ses, however,

the courts in question merely aggregated all of the actual constitufjonal errors that
individually had been found to be harmless, and therefore not revi rsible, and
analyzed whether their cumulative effect on the outcome of the tria] was such that

- collectively they. could nolonger be determined to be harmless. Thus, legitimate
cumulative-error analysis evaluates only the effect of matters actually determined to

be constitutional error, not the cumulative effect of all of counsel’s

deficient.

Risher at 852, n.9. As a result, the PCR court.erred in failing to consinr the.cumulative .. .

actions deemed

effect of the issues presented herein in its Strickland analysis based dn its reliance on

Fisher.

In relying on its misinterpretation of Fisher the PCR court alsd overlooked more

recent cases from our own supreme court. Four years after the ruling in Fisher, our

supreme court held: “When counsel's deficiency is so pervasive as tqrender a

particularized prejudice inquiry unnecessary, a defendant may be relieved of his

burden to show prejudice. Green v. State, 351 5.C. 184, 196, 569 S.E.2d 318, 324 (2002).

Whether several errors, which are independently found not to be prej

réiudicial, may
cumulatively warrant relief is an unsettled question in South Carolixl Id. at 197, 569

S.E.2d at 324-25. In addition, the court is not prevented from consideging the cumulative

effect of issues found to be prejudicial when making its Stickland analysis, under Fisher

or South Carolina law.
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i
In Simpson v. Moore, because the court found only one instalnce of error, there

was no need to-conduct a cumulative-error analysis: The record sinfply did not contain

"several errors" for the judge to cumulatively assess. The court in Si';'npson therefore

held that the PCR court did not err in failing to conduct such an anéqiiysis under the

i

specific facts presented. Simpson’s holding was based on the lack of{multiple errors that

would support a cumulative prejudice analysis. The court ruled simfply that the facts

b

did not support it, not that the law prohibits it. See Simpson v. Mocire, 627 S.E.2d 701,

|
i

367 S.C. 587 (5.C., 2006). A reading of Green and Simpson indicate &

willingness to

consider a cumulative error analysis under the appropriate facts. THis is consistent with

' |
the holdings of a majority of federal courts. The PCR court thereford erred in failing to

consider the cumulative effect of error in the applicant’s case in its qyerall Strickland

analysis. This Court, in its analysis of prejudice, has overlooked the fumulative effect of

all constitutional errors. _ !

17
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CONCLUSION

Based on the foregoing the Court should grant the petition a?xd rehear the case or
|
otherwise amend its decision based on the arguments above.
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