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(PROCEEDINGS, MARCH 30, 201e6)

MR. SMITH: Your Honor, may it please the court,
we are here on five matters on Thomas Foster, who is
represented by Mike Morin of the private bar, on Indictment
2015-GS-42-1224. Thé recommendation is concurrent on
pending charges. No recommendatioﬂ as to the probation.
The State is dismiésing an FIC theft and some other charges,
Your Honor.

Also on Indictment 15-GS-42-1225 is resisting
arrest A. No recommendation. That's concurrent.

2015-GS-42-1845, failure to stop for blue lights,
no injury or death, second offense. Again, no
recommendation besides concurrent sentences.

2015-GS-42-1846, unlawful neglect of a child or
helpless person. Again, no recommendation besides
concurrent sentences, Your Honor.
| 2015~-GS-42-1847, financial transaction card fraud
per the enhancement. Your Honor, again, the only
recommendation is concurrent sentences.

THE COURT: You are Mr. Foster?

THE DEFENDANT: Yes, sir.

THE COURT: Please raise your right hand and let
the Clerk of Court swear you in.

THOMAS FOSTER, having been first duly sworn,

testified as follows:
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COURT: Mr. Foster, it is your intent to enter
charges that were anhounced by the solicitor?
DEFENDANT: Yes, sir.

COURT: How old are you, sir?

DEFENDANT: 33.

COURT: How far did you go in school?
DEFENDANT: I have a GED.

COURT: How far did you go before you dropped

DEFENDANT: .10th. 10th grade.

COURT: Are you married, single, divorced, or

DEFENDANT: I'm married.

COURT: Do you have children?
DEFENDANT: Yes, I do, sir.
COURT: How many?

DEFENDANT: I have six.

COURT: How old is your oldest? .
DEFENDANT: My oldest is 15.
COURT: And your youngest? |
DEFENDANT: Seven months.

COURT: Do you have a job outside the home, or

did you have one prior to your arrest?

THE

THE

DEFENDANT: Yes, sir.

COURT: What were you doing?
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THE DEFENDANT: I was working at Concept
Packaging, sir.

THE COURT: Military?

THE DEFENDANT: No, sir.

THE COURT: How long have you been in jail on
these charges?

THE DEFENDANT: I have been in about -- 56 days.

-THE COURT: Within the last 24 hours have you
consumed any type of substance that is adversely affecting
your ability to ﬁnderstand what we are doing today?

' THE DEFENDANT: No, sir.

THE COURT: Have you ever received any type of
substance abuse treatment for drug or alcohol problem?

THE DEFENDANT: No, sir.

THE COURT: Are you satisfied with the work that
your lawyer has done?

THE DEFENDANT: Yes, sir.

THE COURT: Have you made the decision to enter
the pleas today freely and voluntarily?

THE DEFENDANT: - Yes, sir.

THE COURT: Sir, I need for you to understand that
undef the law you are presumed innocent of these charges and
you do have.a right to have a jury trial on any or all of
these charges.

At any jury trial that would take place it would




be the State that has the burden of proof and the State
would have to convince all twelve members of a jury that you
are, in fact, guilty beyond a reasonable doubt.

THE DEFENDANT: Yes, sir.

THE COURT: And do you understand that you have a
right to that jury trial?

THE DEFENDANT: Yes, sir.

THE COURT: And do you wish to have a jury trial
on these cases?

THE DEFENDANT: No, sir.

THE COURT: Sir, I need for you to understand that
there are other very important Constitutional Rights that
you are entitled to but that you have to give up in orxder to
enter these pleas. You have to give up your right to
confront, to cross-examine the State's witnesses. You also
have to give up your right ot present evidence which you or
your lawyer might feel would establish a defense, and you
have to give up your right of subpoena, as well as your
right to remain silent. Do you understand all those rights?

THE DEFENDANT: Yes, sir.

THE COURT: And do you wish to give up all those
rights?

THE DEFENDANT: Yes, sir.

THE COURT: Sir, if you would please listen to the

solicitor. He is going to give us the facts behind these
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cases and then I'll have some more questions for you.

MR. SMITH: Your Honor, the first incident
occurred on January 21st, 2013. The defendant presented a
financial transaction card belonging to William Bare at
Wilco in the amount of $68.17, at Walmart for $898.88, and
at Auto Center of Greenville for $394.33. Mr. Bare had not
given Mr. Foster permission to use his card in the amount
totaling more than $500 in a six month period.

The second event occurred on August llth.

He was never arrested for that. They had warrants
out.

On August 11lth, 2014, Deputy Miller responded to
CMC Recycling in Spartanburg County in reference to a
suspicious transaction. The employee stated that a homeless
man had come in attempting to sell\a car. The car had been
brought there by a tow truck company that had been contacted
by a man on a cell phone and told them to pick up the car
from an apartment complex and bring it to the recycling
center. The owner denied the transaction. He had seen a
gold car that had been dropped by the homeless man. That
car ended up returning to the scene while Deputy Miller was
on the scene. He made contact with the driver of the
vehicle, Thomas Foster. Mr. Foster's wife was in the
passenger's seat and his one year old.baby was in the back

seat of the car during this transaction. He started asking
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questions about what he was doing there, why he hadn't gone
into the business and dropped off the homeless man. Mr.
Foster seemed agitated, possibly becéuse of the transaction,
possibly because he knew he had warrants for the financial
transaction card incident that had occurred before. He
ultimately put the car into drive and drove off at a high
rate of speed.

Deputy Miller is here. He does wish to address
the court later. He basically started his car and activated
the blue lights for just a short amount of time to get the
charge of failure to stop for a blue light and then
discontinued and told any other officers that encountered
the vehicle to not pursue further because of the infant
child being inside the baby (sic). He did observe Mr.
Foster continue on driving recklessly going into the other
lane of travel.

And then on December 3rd, 2014, Sergeant Brockman
with the warrant team was on Drayton Road in Spartanburg
County when he noticed Mr. Foster in a gold car. Mr. Foster
was known to drive a gold car. He attempted a traffic stop
at the intersection the Skylyn and Drayton Road and the car
immediately accelerated away. The chase went onto Pineview
Drive and then onto Zion Hill Road. . And then at the
intersection of Pineview Drive and Fernwood-Glendale Road

the suspect ran into another vehicle in the intersection.
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He then fled on foot where he was cornered in a fenced-in
area. Mr. Foster squared up and took a defensive posture
with the officer and the officer holstered -- or took his
gun out, put it in the small of his back and then ultimately
pepper sprayed'him and got control of him and he was
arrested for that.

One of the passengers of the vehicle that he -
struck was taken to the hospital. The air bag deployed. I
have got pictures somewhere, but that's all for the facts.

We would like to address the sentencing, Your
Honor.

THE COURT: Mr. Foster, were you able to hear the
solicitor when he gave me the facts?

THE DEFENDANT: Yes, sir.

THE COURT: Do you believe that as he related the
facts to me that hé is éﬁbstantially correct?

THE DEFENDANT: Yes, sir.

THE COURT: And, sir, do you understand that on
the resisting arrest charge, that's under Subsection A, and,

therefore, I could sentence you up to a year on that

particular charge?

THE DEFENDANT: Yes, sir.

THE COURT: And, sir, do you understand that on
phe financial transaction card fraud, value $500 -- value

more than $500 in six months, that that is a third and
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subsequent property cffense, and, therefore, I could
sentence you up to ten years on that charge?

THE DEFENDANT: Yes, sir.

THE COURT: And on the failure to stop for blue
light under Indictment 1845, that that is a second or
subsequent offense, and, therefore, I could sentence you up
to five years on that charge?

THE DEFENDANT: Yes, sir.

THE COURT: Sir, do you understand that on the

- unlawful neglect of child case I could sentence you up to

ten years on that case?

THE DEFENDANT: Yes, sir.

THE COURT: And on the failure to stop for blue
light under Indictment 1224, that that is also a second or
subsequent offense, and, therefore, I could sentence you up
to five years .on that case? »

THE DEFENDANT: Yes, sir.

THE COURT: Understanding the possible sentences
;hat I could impose, do you still wish to enter thesé pleas?

THE DEFENDANT: Yes, sir. |

THE COURT: And, sir, do you understand that by
entering pleas, that it will be a violation of your present
probation case?

THE DEFENDANT: Yes, sir.

THE COURT: And do you still wish to enter these

11
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pleas?

THE DEFENDANT: Yes, sir.

THE COURT: Sir, are you, in fact, guilty of the
failure to stop for blue light, second or subsequentl
offense, as under Indictment 122472

THE DEFENDANT: Yes, sir.

THE COURT: Are you also guilty of the child
neglect -- unlawful neglect of a child case?

THE DEFENDANT: Yes, sir.

THE COURT: Are you also guilty of the failure to
stop for blue light, second or subsequent offense, as under
Indictment 18457

THE DEFENDANT: Yes, sir.

THE COURT: And are you also guilty of the
financial transaction card fraud, value more than $500
within a six month period of time, third or subsequent
property offense case?

THE DEFENDANT: Yes, sir.

THE COURT: And are you also guilty of the
resisting arrest charge?

. THE DEFENDANT: Yes, sir.

THE COURT: Have all of your answers to myi
questions been truthful and honest?

THE DEFENDANT: Yes, sir.

THE COURT: Discovery has been shared with the
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defense?

MR. SMITH: It has, Your Honor. .

THE COURT: Prior record?

MR. SMITH: Your Honor, he has a 1999 driving
under suspension, second offense; use of vehicle without
consent, times two; possession of a stolen vehicle greater
than‘S,OOO; failure to stop for a blue light, first éffense;
common law robbery; and an ABHAN. That he got -~ he was
senﬁenced to 15 years, suspended to 12 years and five years
probation by Judge Cole.

He then has a 2008 breaking into motor vehicle;

petit larceny; receiving stolen goods, times two; and

probation revocation.

2011, he has a failure to stop, second offense;
breaking into motor vehicles; use of vehicle without
consent. He was sentenced to three years, suspended to 30
days, and five years probation.

And then in 2012 he has a CDV first; assault and
battery, times two; malicious injury to personal property;
and a probation revocation.

And that takes you about up to 2013, when the
incident we have here. starts. . -

Have you accepted the pleas? Could I please speak
to sentencing?

THE COURT: VYes.

13
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MR. SMITH: Your Honor, the incident =-- the first
incident he had when he was 17 years old. I want to pass up
a couple of things. When I was clerking my judge always
complained you don't know who you are dealing with in front
of you because there's a léck of information that y'all
have. What he did was he was charged with carjacking of a

high and aggravated -- with great. bodily injury. This

- elderly woman was leaving a business. He approached her,

asked "how are you doing?" She said "fine, sir. How are
you?" He then -- as she reached to open the car door, he
grabbed the car door and said "I need the car, bitch," threw
her down to the ground. You can see from the pictures she
suffered injuries to her hand and arm. It broke her arm. I
handed up a newspaper. She actually had a billboard. in
Spartanburg County. She did volunteer work with small
children making handcrafts for them. I also handed up her
victim impact statement from that. She actually had nothing
really bad to say about Mr. Foster. It was more just upsef4
that she wasn't able to continue to'help children. I say
that because we present Mr. Foster as somebody who just
basically has no reéard for anybody other than himself. He
attacked an elderly grandma when he was 17 years old. He
did about six years in prison on that and then immediately
got out and is arrested again doing similar type stuff;

stolen wvehicle.
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The incident with Deputy Miller, who I will call
up here. He can speak more in detail about what he saw that
day. He shows he has no regard for his own faﬁily that was
in the car with him. A one year old baby could have been
injured as a result of this.

And then his final incident, he shows that he has
no care for anybody in Spartanburg County as he drivgs
around like a wild man, ultimately going through an
intersection and hitting a random civilian and then that
still is not enough to give up. He has to go and then an
officer has to basically fight him and pepper spray him.

I'm going to hand up pictures from the -- this is
the car chase that ultimately ended in his arrest. The gold
car in the ditch is his. The silver car is the other person
that was hit.

Your Honor, there’is also some stuff that happened
that he's not being charged with as part of this. We agreed
to not charge him, but that we would speak about it. Mr.
Foster was pro-se for a significant period of time during
the pendency of ali these cases. And Your Honér actuaLly
had some interaction with him prior to him being represented
by Mr. Morin. He was sending in doctor's notes while he was
pro-se to get out of mandatory court appearances. He sent
one in at the second appearance. We believe that one he was

actually hospitalized for his second appearance. And then

15
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we believe he started from that point forward on the trial
docket sendihg in fictitious doctor's notes. He ultimately
sent in one, too, when he was on the trial docket in
November, but the period did not cover the term of court and
then he was picked up on.a bench warrant.

His family member contacted the Clerk of Court's
office and they actually came to you to try to get him out
of jail. You did not let him out of jail because you
thought the letter was not sufficient.

Mr. Morin theﬁ gets in the case and we had a
hearing in front of Judge Kelly to rescind the bench
warrant. The letter was presented and he was going to‘iet
him. out and Mr. Foster sat there while Mr. Morin presented
this to the court and let him basically provide false
infofmation and he didn't say anything about it and Judge
Kelly actually granted the motion.

Then we went back, went to the Clerk of Court's
office and we were able to contact and figure out that the
doctor that had signed the note had not been working at the
hospital for six months and that he hadn't been seen in the
hospital for even longer than that.

So he's somebody that at every point of this was
running. He's got a significant history of failure to stop.

And even once he was locked up, he continued to try to do

it.
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My perspective, we are asking for a full
revocation and a full ten years.

And I know -- do you want to address the cqu;t?

DEPUTY MILLER: Yes, sir. |

MR. SMITH: This is Deputy Miller.

THE COURT: Sir, if you would, we are making a
recording of everything that happens here, so please speak
up loud so that both the court reporter and I can hear you.
| You can stand over here.

DEPUTY MILLER: All right. Thank you.

THE COURT? And just give us your full name when
you start. .

DEPUTY MILLER: My name is Marcus J. Miller.

THE COURT: Yes, sir.

DEPUTY MILLER: I'm Deputy Mark Miller. I have
been with the Spartanburg County Sheriff's Office. I will
be just about to finish my 2lst year.

I have been doing this job for quite awhile now
and very rarely have I had come to one of these and
testified. 1In this case I did feel it was necessary. I
have come across a few very dangerous people in my 21 years
of being a Class I law enforcement officer and Mr. Foster is
one of those people that I feel definitely poses a direct
threat to the people of Spartanburg County and beyond.

- The way he accelerated and drove with that infant

17
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presented as his wife in the car, it just showed that he héd

no regard for their safety over a few financial transaction

warrants that he would have probably been out on in a few
hours. I believe even his license was good at that time.

I just said when I got behind him it was

‘extraordinarily: reckless. I was behind him a very short

amount of time. As soon as I realized how reckless it was
had no intention of pursuing longer than I had to, because
was not going to place his child or his wife in danger,
despite what he was going to do.

A short time after that we got a call, maybe
within two or three minutes, about a reckless driving
matching his vehicle description going up north towards
Inman, going iﬁ and out of traffic. So his driving, even
though we were not pursuing him any more, was still
obviously evasive, trying to -- thinking we were going to
come across him.

Like I said, at that point I immediately éalled

all the officers on the radio and told them if they do

encounter that vehicie, do not pursue it. -It was not worth

risking his family, or even him, to pursue that wvehicle, or

the public, but that just his demeanor, everything about the

encounter I had with him, it set off something that I rarely

come across with people where they come off as truly
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dangerous.

THE COURT: Thank you, sir.

MR. SMITH: Your Honor, I don't really have
anything else to add, other than I appreciate Deputy Miller
not escalating the situation by not chasing him. I think
that that was good judgment.

I have listened to some of Mr. Foster's jail-
calls. I feel like he's got some sort of narcissistic
issue. He doesn't take responsibility for what he did.
He's got calls complaining about how they shouldn't have
pulled the gun on him and it wasn't a big deal anyway. I
mean, it's just -- he seems to have a lack of understanding
of exactly how badly he has messed up, not just with his
prior record, but all of these situations. I mean, these
are serious situations. One led to a random car accident.
The other is the car chase with his baby in it, but there
just doesn't seem to be any sort of acceptance of his

actions, from what I have had interaction with listening to

‘his phone calls with family members. I think his family

members have a perspective. I'don't think he does.
THE COURT: Thank you.
And he's presently on probation?
PROBATION AGENT MANIGAN: Yes, Your Honor.
May it please the court, Mr. Foster was before

Your Honor on April 13th of 2011 for failure to stop. for a

19
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blue light and received a sentence of three years, suspended
to probation for five years.

Also breaking into a motor vehicle and use of
vehicle without permission, Your Honor.

All those sentences, he received three years,
suspended to five years probation.

Then on March the 22nd of 2012 he was before Your

Honor again for the offense of malicious injury to personal

-property and he received a sentence of five years, suspended

to 12 months, and the balance was suspended to five years
probation. ‘

Your Honor, he has been previously revoked on the
2011 cases, and he was revoked 12 months and continued on
supervision.

He is here today under Warrant Number W-42130336
and 0370 for the following violations:

He failed to report as instructed. He lést
reported on January the 9th of 2013, despite numerous

attempts made by the agents to get him to report in order to

avoid the issuance of the warrant;.

Failed to refrain from the violation of a federal,
state, or local law by being convicted of a CDV first
offense on June the 12th, 2012, in the Spartanburg County
magistrate's court and receiving a sentence of 30 days.

He failed to pay restitution;
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Failed to pay supervision fee;

He failed to pay his fine;

Failed to pay the drug testing:

BAnd he failed to follow the advice and
instructions of the supervising agent.

THE COURT: Yes, sir,

MR. MORIN: Thank you, Your Honor.

Your Honor, as Mr. Foster stated, he's 33 years
0old and he has six children.

In addition to the employment that he stated to
you, he's also done various types of construction work.
He's had trainingbin carpentry and he was working for an
asphalt company at one time.

Your Honor, all of these charges, while I
understand the officer's position and the State's position,
it's not unusual, unfortunately, for someone who has got a
warrant, they start out with one warrant and then they just
escalate by trying to stay away from that warrant. I can't
think of how many times I have heard DUS's say "well, I knew
I was under suspension, so I failed to stép." Well, then
you are sitting there talking to your client and you are
saying "you know, this is a 30 day charge and you just
increased it to a three year charge."”

In his particular instance he knew he had that

failure ~- this fraudulent check warrant, which carries its

21
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own thing, but then by trying to avoid it, all he did was
create new problems. He didn't solve any of the problems
that he had. |

And as you have heard his record, and it's
unusual, Your Honor, I haven't had this happen'to me in
quite sometime, when I was ﬁeeting with him yesterday and he
started to come to the realization that he could go to jail,
that he's going to miss his children, that he's missed his
15 year old almost her entire life, he was -- he wept for
quite awhile.

Now, perhaps, as Mr. Smith says, there is some
video -~ there is some audio where he doesn't understand it.
I wouldn't necessarily disagree that there was some hope
that he wouldn't be going to jail on these, but he's come to
that understanding.

And his intenfions, when he gets this behind him,
is his family is -- he has an aunt. His wife is in Kansas
City -- or his aunt is in Kansas City. His wife is going to
Kansas City with their.cﬁildren. That's where he's
intending to go.

I know his father is present in the courtroom.

Stand, sir. His father.

He may have something to say, but he and I have

talked about the issues that his son has that we need to

take care of these things. He wants to try to help him get
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back to where he can take care of his children and go back
to work and stop trying to avoid one thing into another,
into another, and he basicaliy all he did was he's created
this giant mess that he's before you today.

I know he's sorry about that. I know that he

wants to try to take care of this and move on. He

-.understands what he's facing today.

We appreciate the State's recommendation of
current. We would ask that you consider something less than
that.

Obviously we understand the State's concerns, as
far as his being a danger he did cteate. And the Stéte has
presented things that he did when he was 17, which obviously
were bad and he obviously spent a good bit of time and
missed out on some of his children because of that, but in
this particular instance that's where you could See -- and
you can see from the testimony -- from what you hear from
probation, as well as these charges, that he thinks he's
getting away from one thing, when really he's just creating
a new problem. And fortunately now he can take care of that
and move forward from here.

I think his father may have something to say at
the appropriate time, and my client may have something as
well.

THE COURT: Mr. Foster, do you agree with the
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statements that were just made by your lawyer?

THE bEFENDANT: Yes,~sir..

THE COURT: Did you say the father did wish to
address the courté

MR. MORIN: Yes.

If he.can come forward, please. Come up here.

THE COURT: 8ir, just come up here and stand
beside the police officer, if you would. |

While he's doing that, let me ask tﬁe State, was
there anything from the victims in the crash?

MR. SMITH: No, Your Honor.

THE COURT: Okay.

MR. SMITH: They have gotten handled by so many

different agencies, we sent them a letter but we never heard

anything.

THE COURT: Okay.

Mr. Foster, I need to let you know we are making a

recording of everything that happens here, so please speak

)

up loud enough so that both the couft reporter and I can
hear‘you,.and just start by giving us your full name.

THOMAS FOSTER, SR.: Yeah, I just wanted to hope
the court would have mercy on my son and let him get this
behind him so he can take care of his kids, my
grandchildren, and move forward with his life and grow up to

be a productive citizen, as he needs to be.
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THE COURT: And you are Thomas Earl Foster, Sr.?

THOMAS FGSTER, SR.: Yes, sir.

THE COURT: Okay. Thank you, sir.

THOMAS FOSTER, SR.: All right.

MR. MORIN: Thank you.

Your Honor, his mother was also present for
awhile, but she -- she got emotional and couldn't stay, but
she also supports her son, obviously. ' She lives here in
Spartanburg as well.

THE COURT: And Mr. Foster, is there anything else
that you would like to say or want me tc know?

THE DEFENDANT: Yes, sir.

I apologize to the court, to the officer, what I
have done. I apologize as to what I did. I have been going
through a lot of problems and I just -- I pretty much suffer
for everything I did.

I ask you to have leniency on me. I ain't no
threat to nobody. I just made the wrong decisions out there
and I'm trying to be out here to raise my kids. I got
married, trying to raise my kids. What I did, it's been a
little while ago. I'm kind of just trying to get everything
behind me. As long as I ~- a lot of these on my kids. I
actually raised them and be with them and take care of them
and everything. I just ask for leniency and have mercy on

me.
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Once again, I apolog;ze to the court; and I
apologize to Mr. Miller, the afresting officer out there:
and the solicitor's office for all what I put them through,
what I put them through.

THE COURT: Thank you, sir.

I'll find that there is a substantial factual
basis for the plea.

I'11 find that he's in willful violation of the
terms and conditions of his probation as outlined by
probation and by entering the pleas.

| We can go ahead and do a full revocation. Give
him credit for the 56 days. BAllow the time that he's going
to serve to satisfy any monetary obligations that it can,
and anything that it cannot can be reduced to civil
judgment.

Concurrent with that, with the probation
revocation, will be the 12 month sentence on the financial
transaction card fraud case.

Consecutive to the probation revocation and to the
financial transaction card case will be a 10 year sentence
on the unlawful neglect of child;

A.five year sentence on the failure to stop for
blue light cases, five years on both of them;

Aﬁd a one year sentence on the resisting arrest.

They will run -- again, they will run consecutive
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to the probation revocation, but concurrent with each other.
He will receive 56 days worth of credit on those
cases.
Good luck to you, sir.
MR. SMITH: Thank you, Your Honor.

(END OF REQUESTED TRANSCRIPT OF RECORD)
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FORM 5
'STATE OF SOUTH CAROLINA )
N @(3 ot ; IN THE COURT OF COMMON PLEAZ
v chemos oo el ) 2016-CP-42-37 {
Full name and prison number (if any) of Applicant. )
v, § APPLICATION FOR
State of South Carolina % POST-CONVICTION RELIEF

INSTRUCTIONS - READ CAREFULLY

In order for this application to receive consideration by the Court, it shall be in writing (legibly
handwritten or typewritten), signed by the applicant and verified (notarized), and it shall set forth in
concise form the answers to each applicable question. If necessary, applicant may furnish- his answer to a

particular question on the reverse side of the page or on an additional page. Applicant shall make clear to
which question any such continued answer refers.

Since every application must be sworn under oath, any false statement of a material fact therein

may serve as the basis of prosecution and conviction for perjury. Applicants should, therefore, exercise
care to assure that all answers are true and correct.

If the application is taken in forma pauperis, it shall include an affidavit (attached at the back of -
the form) setting forth information which establishes that applicant will be unable to pay the fees and costs

of the proceedings. When the application is completed, the original shall be mailed to the Clerk of Court
for the County in which the applicant was convicted.
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Check whether a finding of guilty was made:

(a) after a plea of guilty /
(b)  after a plea of not guilty

(c) after a plea of nolo contendere

Did yoou appeal from the judgment of conviction or the imposition of sentence?
_NU

If you answered “yes” to (7), list:
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the name of each Court to which you appealed:
i.

i, ﬂp‘
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(b)

1

-
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the result in each such Court to which you appealed:

(c) the date of each such result:
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D

if known, citations of any written opinion or orders entered pursuant to such
results:
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o
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14.

15.

16.
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(d)  the date of each such disposition:
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State or Federal, in any petition, motion or application which you have filed?
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STATE OF SOUTH CAROLINA )y
) VERIFICATION
)

County of wmi‘wqu

, being duly sworn upon my oath, depose and say that I have subscribed to the foregoing

L
application; that I know the contents thereof; that it includes every ground known to me for
‘vacating, setting aside or correcting the conviction and sentence attacked in this application; and

that the matters and allegations therein set forth are true.
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APPLICATION TO PROCEED WITHOUT PAYMENT
OF COSTS AND AFFIDAVIT
IN SUPPORT THEREOF

I, , hereby apply for leave to proceed in this action without prepayment of fees or costs or
security therefor. In support of my application I declare under penalty of perjury that the
following facts are true:

(1)  Iam the applicant in this action and I believe I am entitled to redress.

2 Because of my poverty I am unable to pay the costs of said proceeding or give
security thereof.

DTSRI,

Applicant

ORN or afﬁrmed to and subscribed before me this
A day of T u, »2

?i %QZXL; Oi 5(/14 0/(..(?-«’ ,
Notary Public

My Commission Expires: ‘EL“’B }lq
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IN THE COURT OF COMMON PLEAS

STATE OF SOUTH CAROLINA )
- ) IN THE SEVENTH JUDICIAL CIRCUIT
COUNTY. OF SPARTANBURG ) '
)
Thomas E. Foster, #269961, ) - CaseNo.: 2016-CP-42-2707
Applicant, )
) RETURN
\'A )
)
State of South Carolina, )
. )
Respondent. )
)

Respondent, making its Return to the application for post-coqviction relief ("PCR") filed

July 21, 2016,‘ would respectfully show this Coutt:
L

Applicant is presently confined in the South Carolina Dei)artment of Corrections pursuant
to orders of commitment of the.Spattanburg County Clerk of Court. Applicant was indicted at
the May 2015V teﬁn of the Spartaﬁburg County Grand Jury for child neglect (2015-dS42-1846).
Michael Morin, Esquire, represented Applicant. On March 30, 2016’, Applicant pled guilty
before the Honorable J. Mark Hayes, 11, as indicted’. Pursuant to a recommendation by the State,
Judge Hayes sentenced Applicant to imprisonment for ten (10) years®. Appﬁgant did not appeal

his conviction or sentence.

! Applicant’s probation was revoked for failure to stop for blue lights (2008-GS-42-1229), breaking into motor
vehicle (2008-GS-42-2656), use of vehicle without permission (2011-GS-42-2202), and malicious injury to personal
property (2012-GS-42-1649). However, Applicant does not appear to be attacking his probation revocation in this
application. ‘

Z At the same time, Applicant also pled guilty to two counts of failure to stop for blue lights (2015-GS-42-1224,
1845), resisting arrest (2015-GS-42-1225) and financial trapsaction card fraud (2015-GS-42-1847). However,
Applicant does not list these charges in his application.

3 Judge Hayes ran the ten (10) year sentence for child neglect consecutive to Applicant’s probation revocation
sentence.

Page 1 of 4



to guilty pleas based on ineffective assistance of counsel.” Holden v. State, 393 §.C. 565, 572,

713 S.E.2d 611, 615 (2011).
First, the appiicant must show that counsel’s performance “fell below an objective
standard of reasonableness under prevailing professional norms.” Cherry, 300 S.C. at 117, 386

S.E.2d at 625 (quoting Strickland, 466 U.S. at 690). The proper measure of performance ‘is

whether the attorney provided representation within the range of competence required in criminal
cases. Butler, 286 S.C. at 442, 334 S.E.2d at 814. “Counsel is strongly ‘presumed to have
rendered adequate assistance and made all significant decisions in the exercise of reasonable

professional judgment.” Id. (citing Strickland, 466 U.S. at 690). The Applicant must overcome

this presumption to receive relief. Cherry, 300 S.C. at 118, 386 S.E.2d at 625. Second, counsel's
deficient performance must have prejudiced the Applicant such that “there is a reasonable
probability that, but for counsel’s unprofessional errors, he would not have pleaded guilty, but
would have insisted on going to trial.” Thompson v. State, 340 S.C. 112, 116, 531 S.E.2d 294,
297 (2000).

Respondént submits that Applicant can satisfy neither requirement of the Strickland test.
However, the allegation of ineffective assistance of counsel probably raises questions of fact that
the record does not conclusively refute. Accordingly, Respondenf requests an evidentiary. hearing
to fully resolve this issue. See Sharper v. State, 279 S.C. 264, 305 S.E.2d 247 (1983).

IV.

Applicant must specify any claims he intends to raise at the PCR evidentiary hearing,
Any claims not specifically laid out in this PCR application or in amendments will be opposed
by the State at an evidentiary hearing. S.C. Code Ann. § 17-27-10 et seq.; Rule 71.1, SCRCP. All

claims should be made well in advance of the PCR hearing. Because Applicant has been

Page 3 of 4
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appointed an attorney, the attomey is the only individual authorized to file amendments to this
application, and filings by Applicant will not be considered at the PCR hearing. Se¢ Rule 11,
SCRCP: Respondent reserves the right to request that any amendments withheld until the last
minute be siricken because of undue prejudice to Respondent. Rule 15(a), SCRCP.
V.
Each and every allegation contained within the application not expressly:admitted,
qualified, or explained herein is denied.
VL
WHEREFORE, having made its Return, Respondent requests that an evidentiary hearing

be held solely on the claim of ineffective assistance of counsel.

Respectfully submitted,

ALAN WILSON
Attorney General

ROBERT BOLCHOZ
Chief Deputy Attomey General.

CAITLIN BAZAN HASTINGS |
Assistant Attorney General

By: / @' Sk
ATTORNEYS FOR RESPONDENT
Office of the Attorney General

P.0O. Box 11549

Columbia, SC 29211

Telephone: (803) 734-3737

E’@Iommé [ 8=, 2017
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In his PCR application, Applicant alleges that he is being held in custody unlawfully for

the following reasons:
1. Ineffective assistance of counsel, in that;
i. "My lawyer Michael Morin told me I was going to get 3
to 6 years and it was not case and all my charges run
concurrent. I have one charge consecutive to probation
violation."
Attached herewith and incorporated herein are the records- of the Spartgnburg County
Clerk of Court records regarding the subject conviction, Applicant’s records from the South
Carolina bépartment of Coxrectiohs, the giﬁlty plea transcript,.'and the records of this action.
Respondent reserves the right to amend this Return upon receipt of any releQant materials.
| L
Respondent submits Applicant’s allegations of ineffective assistance of counsel are
without merit. In a PCR action, Applicant bears the burden of proving the allegatioﬁs in his
application. Butler v. State, 286 S.C. 441, 334 S.E.2d 813 (1985). Wheré the application alleges
ineffective assistance of counsel as a ground for relief, Applicant must prove that “counsel's
conduct so undermined the proper functioning of the adversarial process that the trial cannot be
relied upon as having produced a just result.” Strickland v. Washington, 466 U.S. 668 (1984);
Butler, 286 S.C. at 442, 334 S.E.2d at 814.
In evaluating allegations of ineffective assistance of counsel, the reviewing court applies

the two-pronged test outlined in Strickland, 466 U.S. 668; Cherry v. State, 300 S.C. 115, 117,

386 S.E.2d 624, 625 (1989). The applicant “must first demonstrate that counsel was deficient and .

then must also show the deficiency resulted in prejudice.” Walker v. State, 407 S.C. 400, 404-05,

756 S.E.2d 144, 146 (2014). “The two-part test adopted in Strickland also applies to challenges

Page 2 0f 4
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STATE OF SOUTH CAROLINA )
COUNTY_OF SPARTANBURG )

THOMAS E. FOSTER, TRANSCRIPT
APPLICANT, OF
VS. RECORD

THE STATE OF SOUTH CAROLINA,
2016-CP-42-2707

N/ N/ NN

DEFENDANT.

september 19th, 2017 _
Spartanburg, South carolina

BEFORE:
THE HONORABLE GRACE GILCHREST KNIE, Judge.

APPEARANCES:

SUSANNAH C. ROSS
ESQ. i
Attorney for the Applicant

VALERIE GIOVANOLI
ASSISTANT ATTORNEY GENERAL
Attorney for the State

PAMELA E. GREEN
Circuit Court Reporter
Seventh Judicial Circuit

) COURT OF COMMON PLEAS NONJURY
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PROCEEDINGS

THE COURT: Yes, ma'am.

MS. GIOVANOLI: Thank you, .Your Honor.

This is Thomas E. Foster versus the State of South
carolina. Docket Number 2016-CP-42-2707. We're before the
Court on an application for post-conviction relief filed
July 215%, 2016.

Applicant was indicted at the May, 2015 term of the
Grand Jury for child neglect, and Michael Morin represented
the Applicant.

I'm gonna go through -- this is the only conviction
he's contesting in his application, but becausé this was
sort of a global resolution of multiple charges, 1I'1] just
give you the background on what his other charges were, and
how they were taking into account to come to this guilty
plea.

Applicant's probation was revoked for failure to stop
for a blue Tight, breaking into a motor vehicle, use of a
vehicle without permission, and malicious injury to personal
property. However, Applicant does not appear to be
attacking his probation revocation in this application.

At the same time that he pled guilt to the child
heglect he also pled guilty to two counts of failure to stop

for a blue Tight, resisting arrest, and financial
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transaction card fraud. However, Applicant, Applicant also
didn't 1ist these charges in his app11cat10n./

So, on March 30th, 2016, the Applicant pled guilty
before the Honorable 3J. Mark Hayes, II as indicted, and,
pursuant to recommendation by the State, Judge Hayes
sentenced Applicant to imprisonment for ten years, and
Applicant did not appea1 his conviction or sentence. Judge
Hayes also ran the ten year child -- sentence for child
neglect consecutive to his probation revocation sentence,
and also, pursuant to a negotiation, the State also
dismissed other financial transaction card theft and other
charges.

And so he has alleged in his application that his
lawyer, Michael Morin, promised him he was going to get
three to six years, and he obviously got more than that.
So, Applicant is present and represented by Ms. Susannah
Ross, and the State is also present and ready to proceed.
And, at this point, I'11 hand it over to Ms. Ross.

MS. ROSS: Thank you, Your Honor.

May it please the Court?

THE COURT: Yes, ma'am.

MS. ROSS: Wwe'd also add that he argues he was told he
was looking at a three to six year sentence, and he also
argues that the State failed to prove custody of the child.

we have State v. Fowler that Applicant's presented to bring




W 00 N O v AW N R

NONONN NN R R R ) R
GR W N RO bb®IITRELERKEESES

to your attention to go to the fact that the child neglect
charge, he believes that he would not be a person in custody
such that they could be found guilty of that charge. And
there is a letter that he's referencing where it suggests
that he was Tlooking at one year left on the probation when
it was actually much more time than he got.

So, at this point, if I could, I will just pass you up

this State v. Fowler, and go ahead and call Mr. Foster to

the stand.

MS. GIOVANOLI: If I may just put something on the
record?

THE COURT: oOkay. I tell you what, sir, if you'll just
remain at counsel table for just a moment so that I can hear
the matter that the Attorney General wants to put on the
record.

Yes, ma'am, you can hand he that case.

MS. ROSS: oOkay.

THE COURT: AIll right. I'11 let you get back around to
counsel table. Thank you.

MS. GIOVANOLI: Just -- may it please the Court?

THE COURT: Yes, ma'am. ‘

MS. GIOVANOLI: Just with regard to the late amendment,
the State would object to any evidence with regard to an
amendment that there was a failure to prove custody and

based on this case law. This was not pled in the
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application nor in any améndment thereto. At this point,
it's, it's too late to add allegations. It prejudices the
state in, in regard to us being able to defend these
allegations. 1I've made no investigation as to this case or
the custody of, of a child allegedly.

I just want to put that on the record.

THE COURT: Yes, ma'am, Ms. Ross.

MS. ROSS: Wwell, we believe that it goes broadly to
ineffective assistance of counsel. In order to prove that
in -- during a guilty plea, one has to show that the
applicant was misadvised about the Taw or something such
that he or she pled guilty when otherwise would never have
done so. But for that bad advice, they might never have
pled. Sso, that is clearly a basic part of ineffective
assistance of counsel and that's the one he's alleging.

MS. GIOVANOLI: Just for the record, the PCR statute
requires that an applicant plead specific facts that support
his claim for relief. 1Ineffective assistance of counsel is
a broad umbrella. It can address a lot of issues, and if we
don't have any specific facts alleged, then we're prejudiced
in the sense that we can not defend those allegations.

So, in this case, he did make one specific allegation,
and that was that he was told that he would get three to six
years.

So, the state would, obviously, be going forward on




W 00 ~N &0 v A W N R

N NN N NN R R R R R B R R |
Vi A W N = O W 00 N O Ut b~ W N =B O

that allegation, but we would object to any late amendments
at this pointAat the hearing.

THE COURT: oOkay. Ms. Ross, if I'm understanding your
argument correctly, what I think that you may be saying or
what Mr. Foster may be saying is that he was -- there were
assertions made to him about a range of time that he could
be sentenced to upon pleading guilty, and maybe, and I'm
stretching this a 1little bit, okay, but maybe, during his
communications with Mr. Mbrin, Mr. Morin may have stated to
him representations about what the Taw was on custody of a
child. And, if, if that is the case, I will let him testify
regarding what his understanding of the law was, what he was
told the Taw was, and, and I will give you some leeway 1in
that regard understanding that, that these Form 5
applications are not necessarily a transcript of everything
that he would say if he were testifying.

Okay?

MS. ROSS: Thank you, Judge.

okay. I call Mr. Foster to the stand at this time.

THE COURT: okay. Mr. Foster, good afternoon, sir.

I'm gonna let you come forward and the witness stand is over
here in this courtroom, and I'm gonna need to swear you 1in.
I need for you to try to raise your right-hand.

okay?

THOMAS E. FOSTER, being first duly

Jh
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Thomas Foster - Direct examination
by Ms. Ross

sworn, testified as follows:
THE COURT: Okay. Thank you, sir. You have a seat
right here and adjust that microphone as you need to.
okay? |
THE WITNESS: Yes, ma'am.
DIRECT EXAMINATION

BY MS. ROSS:

Q Okay. Mr. Foster, do you understand, with the
post-conviction relief, if you, if you win, you're being put
back in the position you were in beforé the plea, and, while
you're, you're just challenging the child neglect, it would
put you back in position before you pled to that, and your
other charges could stand or the judge could see fit to just
throw them all out there Where you're looking at everything
potentially consecutive at a later day?
A Yes, ma'am.
Q And you allege only the child neglect.

why is that?

why did you allege only child neglect in your
application for post-conviction relief?
A Oh, cause the rest of the time, I already done time for
it already.
Q okay. _
A And I didn't, didn't.do the child neglect.

Q okay. You didn't have a dispute, dispute with the
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Thomas Foster - Direct examination
by Ms. RosS

other charges, but you---

A No, I didn't have a dispute with none of those.

Q Now, you allege that you were misadvised to - tell me
about being told that or understanding the child neglect was
a misdemeanor.

A okay. When I received, when I received my paperwork,
and I got my N.C.I.C., my motion for discovery, it said it
was a misdemeanor. So, when I went -- they sent me to
Magistrate Court. When I got in Magistrate Court, they told
me nah, we gone send that upstairs. So, I was 1ike wow. I
mean how, how this charge is a felony?

Q A1l right. And what did your lawyer tell you -- what
was your thinking that those charges would carry?

A I didn't think it carried ten years.

Q All right. Did you think they would run consecutive or

concurrent?
A concurrent.
Q Now, moving on, you sent me this case, State v. Fowler,

that talks about custody of a child.

Who was the child in the car with you?
A The child was in the car was my wife's child.
Q And, just to give some context, you were charged with a
failure to stop for the blue Tight or fleeing from police---
A Yes, ma'am.

Q ---with your wife and child in the car?

10
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Thomas Foster - Direct examination

by Ms. Ross

A Yes, ma'am. .

Q And that is what you pled to?

A Yes, ma'am. '

Q But you also pled to child neglect due to the fact that

the child was in the car?
A Yes, ma'am.
Q Now, I refer you to Page 8 of the transcript on when
they talk about the facts. The solicitor says Ms. Foster's
wife (sic) was in the -- and this is Line 23. Ms. Foster's
wife was in---

THE COURT: I'm sorry.

what page are you on?

MS. ROSS: I apologize. 1It's Page 8, Your Honor, and
Line 23.

THE COURT: oOkay.
Q The solicitor says, in the recitation of the facts, Ms.
Foster's wife was in the passenger's seat and his one year
old baby was in the back seat during the transaction, and
then it goes on about the facts and about the flight.

why did you agree to those facts if it was not your
child?
A Cause, at that moment in time, my vision was blurred
about everything. I was trying to listen to everything and
everything was so cloudy to me at that moment in time.

Q Did you think it made a difference whether it was

11
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Thomas Foster - Direct examination
by Ms. Ross

actually your child or your girlfriend's child?

A No, thaf was never explained to me 1like that. He
ain't -- he would never said---

okay. Just---

A1l right.

No?

No.

And did that child Tlive with you?

No.

o »r O r O r O

pid that child -- was that child your child, your
biological child?

A No, it's not my biological child.

Q were you paying child support or anything for that
child?

A No, I'm not on child support for none of, none of my
kids.

Q Now, you do have a child by the woman who was in the
car?

A Yes, I do.

Q what -- what's that child's name?

A That -- my child's name is Tazya (phonetic).

Q okay. But this child who was in the car at the time
was not your child?

A No.

Q And you did not have any kind of custody or

12
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Thomas Foster - Direct examination
by Ms. Ross

responsibility for that ch11d?

A No, none whatsoever.

Q Now, did you ever ask your lawyer about that or talk to
your lawyer about that?

A well, when I, when I sit and talked to him, he never
explained to me about that or being proved that that's my
child or anything.

Q what it -- how exactly did he explain the child neglect
charge? '

A He was talking about I was charged with child neglect
and that was about it.

Q Did you think it mattered whether it was your child or
nhot?

A No, cause I didn't full act -- I didn't fully
understand the law. I didn't understand what I was going
through cause everything was not explained to me how it
suppose to broke down to me about the child neglect.

Q Did he ever show you a copy of the actual Taw on child

neglect?
A No.
Q Did he---

A only thing I got from him was my motion of discovery
and the warrants and stuff. He never explained the child
neglect. It was that case, I would never plead guilty to

the child -- I would of took a jury trial.

13
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Thomas Foster - Direct examination
by Ms. Ross

Q Did you -- did he ever talk to you about custody or
responsibility for the child or anything 1ike that?
A No.
Q In the discovery, did it ever have the name of the
child that you recall?
A No.
Q would -- what appeared instead in discovery?

How was the person in the car ever identified?
A The only thing was identified, the officer pulled us
over, but we had him -- I hand him my South cCarolina
driver's Tlicense, my wife handed her driver's 1license, and
that was it.
Q Now, if you had known it would make a difference
whether the child was yours or not or 1in your custody or
not, if you had known that would of made a difference to the
child neglect chafge, would you have ever pled guilty to
that charge?
No, I wouldn't pled guilty.
what would you have done, done instead?
I would of took a jury trial --
Okay.

> o0 O P

-~ and I would of had the State, had the State to prove
that was my child, and I can show that they ain't proof of
that. That's not my child. I don't have no Tegal custody
of that child.

14
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Thomas Foster - Direct examination
by Ms. Ross

Q okay. Now, the next issue.

Did you ever get a letter from your lawyer after the
fact telling you or giving you the understanding that you
were looking at a year on a probation violation?

A He, he told me, when I wrote him back, I asked him if
the -- to state how my charges is ran. He said, to my
understanding, when we're doing your case, that you had one
year remaining. And whenever we was‘back, went down, he
said I had 11 years. Once, once I got, once I got prdcessed
through the scbc, I found out that I had four years, and
that give me a total of years.

so, if I would of known that, I would never plead
guilty, and I would never even have took that probation
violation or none of that because of, at that moment 1in
time, I was in a perception that he said -- he told me I got
a deal for you if you plead guilty. The solicitor said he's
willing to drop all your charges if you plead guilty, and he
wrote down, in front of the judge, that I would possibly get
three to six years, and I was Tike well -- I said, well,
I'11 take that.

Q Did he ever mention that the officer in the case would
come and give some independent testimony on how he thought
your case was the, was the worst he'd ever seen?

A No, I didn't have no clue that the, the prosecutor was

gonna go over -- the, the whole thing was that they was -- I

15
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Thomas Foster - Direct examination
by Ms. Ross

was going there to plead guilty, and, by me pleading guilty,
they was gonna -- I was gétting a deal, and I plead Qui]ty.
Nobody was recommending me getting no 14 years or full
probation revocation. The State recommending me getting a
full ten years.

Q All right.

A And my - and, my agreement, is to sit down and take a
plea and I would of got less time.

Q Did you understand that the State -- you were talking
about the solicitor going on on Page 14.

Were you aware the solicitor was gonna start talking
about, in great detail, about a charge you picked up when
you were 17 years old? |
A No, I didn't had -- did not know anything about that.
I mean about her -- about him going to say that -- talk
about my previous criminal record. He only talked about one
particular incident. He didn't talk about my whole entire
criminal, criminal record. I paid my dues for that and for
the -- paid my debt to society and done volunteer work
through all that and they was still talking about it.

Q A1l right. And it wasn't just Tisted as a criminal
record. He went into great detail---

A Yeah.

Q ---about what -- the exchange---

A Exactly.

16
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Thomas Foster - Direct examination
by Ms. Ross

Q ---that went on?
A And that ain't had nothing to do with what was going
on. He didn't object to that or he didn't, he didn't say
nothing about that.
Q And how many years ago was that?
A That was over -- that would of been almost 20 years
ago.
Q And your Tawyer didn't object to that or
Mr. Miller's---
A No.
Q ---the officer's testimony?

A1l right. 1I've got no further questions, but this is
your PCR. A

Is there anything else that yod would Tike to put on
the record?
A Not at this moment.
Q okay. Thank you.

I've got nothing further.

THE COURT: Yes, ma'am.

MS. GIOVANOLI: Thank you, Your Honor.

THE COURT: Cross.
CROSS-EXAMINATION

BY MS. GIQVANOLI.:
Q You're only contesting the neglect, the child neglect

charge because that's the charge you got the most time on,
ge you g

17
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Thomas Foster - Cross-examination
by Ms. Giovanoli

isn't it?

A Yes.

Q Okay. So, had you gotten to three to six years on
this, you wouldn't be contesting this guilty plea, would
you? '

A Yes, I would, I would of contested this plea.

Q Okay. So, you're alleging that your Tawyer promised
you three to six years, right?

A Correct.

Q So, had you gotten three to six years, would you be
here today?

A Three to six years, I wouldn't of took the child
neglect charge.

Q Okay. So, ultimately, you're displeased with your ten
year sentence, right?

A Yes, cause some of that I didn't do.

Q okay. And you do realize that this was a global deal
so that, if you get your conviction vacated for the unlawful
child neglect, you -- it will vacate your guilty pleas fgr
everything that you pled to that day, and do you know the
time that you would be looking at if you were sentenced to
the maximum on all those charges? |

A I already maxed -- I already maxed the time out
already.

Q okay. on what you were sentenced for?

18
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Thomas Foster - Cross-examination
by Ms. Giovanoli

A what I was sentenced for, yes, the time is already
complete, and it's ran consecutive. I done a consecutive
sentence already. It's already done and maxed out.

Q But you weren't sentenced to the maximum of all the
charges, were you?

A Yes.

Q oOkay. Which charges were you sentenced to the maximum
on? '

A The child neglect is one. The failure to stop, that
was ran jnconcurrent (sic). That was the maximum five
years. The other one was -- the other one, the max, another
five years, and, the probation, the whole four years.

Q Okay. Do you recall being put under oath at your
guilty plea? |

A Yes. ‘

Q okay. And whenever the judge went through and, for
each offense that you were pleading guilty to, he told you
what the maximum sentence would be, didn't he?

A Yes.

1Q okay. And then, on Page 11, Line 18, the Court said,

understanding the possible sentences that I could impose, do
you still wish to enter these pleas, and you responded yes,
sir.

So, did you Tie to the plea judge?

A No, I was -- my lawyer told me to go to my -- Mr. Morin

! 19
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Thomas Foster - Cross-examination
by Ms. Giovanoli

told me to go ahead and say yes. He said, when you go 1in
there, just say yes.

Q So, your testimony is that your lawyer told you what to

say?

A Yes.

Q Even though it was a 1lie?

A Yes.

Q So, if you're told to Tie, you'll 1ie?

A well, basically, he told me to go in there and agree

with what was going on. He said he was wanting to deal with
you, and all your charges would be dismissed, and I told him
all right.

Q Okay. And then there -- you also testified just a
minute ago to Ms. Ross that, whenever the solicitor was

giving a recitation of the facts, she mentioned to you, I

believe it was Page 8, yeah, he said that your wife and --
Tet me just quote-it. Mr. Foster's wife was in the
passenger seat and his one year old baby was in the back
seat of the car.

So, prior -- this was -- this -- he made that
recitation of facts and you agreed with those facts,
correct?

A Yes. |
Q And that was prior to you being sentenced?

You didn't know what you were gonna receive on the

20
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Thomas Foster - Cross-examination
by Ms. Giovanoli

child neglect charge?
A I, I really didn't fully understand anything.
Q Sure.
But, at that point, you had the opportunity to clarify
when he asked you if you were in agreement with those facts,

and you didn't feel that it was important to tell them---

A No, I never was-—-
Q ---that it wasn't your child?
A It wasn't important because I was under the impression

that I was pleading three to six years.

Q But it's important now that you got ten years?

A A1l of 1it's important. Ain't one particular thing
that's not important. Everything is important to me.

Q But it wasn't important at the time that you -- when
you had the opportunity to---

A But I was told---

Q ---get it right?

A I was told that I was getting three to six years. So,
I was taking that.

Q okay. So, you're only contesting this conviction
because you got ten years?

A Yes.

Q okay. So, does -- you're displeased with your
sentence, not your lawyer?

A I'm displeased with my sentence and my lawyer but for

21
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Thomas Foster - Cross-examination
by Ms. Giovanoli

Tetting them talk about my criminal, criminal record. Then-
he had -- he was talking about things that never concerned
my case. They -- wasn't nothing, nothing he said concerning
what I had did. He talking about what I did when I was 17 -
years old.
Q You mentioned that -- you talked about what you did
when you were 17, but you didn't mention all of your
criminal history.

You've got a pretty extensive, extensive criminal
history, do you not?

A No, I do not.

Q well, what is your -- how many criminal convictions do
you have?

A Three.

Q Three?

A Yes.

Q Do you realize that you pled to one, two, three, four,
five, six, seven, eight, nine just on this day?
A By my paperwork I had, I plead to five.
Q Okay. And you also had -- and you're telling me you
only had three convictions?
A well, three convictions that I‘went to prison for.
Q Okay. So, now we're qualifying your convictions.
How many convictions, in total, do you have?

A Three.
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Thomas Foster - Cross-examination
by Ms. Giovanoli

Q

So -- okay. So, have you ever been convicted of

criminal domestic violence?

A

Q
A

Q

No.
okay.
It was dismissed.

okay. So, in June of -- June 12t of 2012 you weren't

convicted of---

A
Q
A
Q
A

June---

---criminal domestic violence?

say that again.

June 12th, 2012. You got 30 days 1in county.

oh, no, I was already incarcerated when that happened.

I was in the Department of Corrections. They just run that

concurrent. I didn't even show up for Court.

Q

well, they can't sentence you on something that you

haven't been convicted of.

A
Q

Have you been convicted of that?
Yes, I have.

okay. Have you been convicted, been convicted of

breaking into a motor vehicle?

A

That was January 2N of 2012.

That was a probation violation streaming from 2008. It

was all included.

Q

okay. But it is a probation---

MS. ROSS: This relates to his prior record, judge.

23
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Thomas Foster - Cross-examination
by Ms. Giovanoli

MS. GIOVANOLI: Wwell, he just testified that he'd only
had three convictions. I think it's valid for impeachment
purposes. |

THE COURT: I think I have the, the record --

MS. GIOVANOLI: Okay.

THE COURT: -- as part of the documents that you gave
me. Thank you though.

Q okay. So, moving along.

So, ydur testimony was that you had a child with the

woman that was in the car, with the one -- the child that

was in the car was not your child?

A No, it was not mine.
How many children do you have?
I have six children.
Okay.
And all my children are adults besides one.

MS. GIOVANOLI: oOkay. I have no further questions.
Thank you.

MS. ROSS: 3Just briefly on redirect.
REDIRECT EXAMINATION
BY MS. ROSS:

Q when you pled to the child neglect, were you aware of

this State v. Fowler case that you gave to me?

A No, I, I found that -- I found that out after I was

sentenced and after I started doing research on my case and

24
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Thomas Foster - Redirect examination
by Ms. Ross

I seen that---
Q okay.
A ---and it---
Q But you -- just say no, you weren't aware of it.
A All right.
Q And then, once you became aware of that, that's when
you realized that it might of made the difference whether ---
because your Tawyer never asked you about that?
A Exactly. He ain't never go over the facts and sit down
and explain things to me.
Q oh, okay. No further questions.
A I, I was -- all right.

THE COURT: Mr. Foster?

THE WITNESS: Yes, ma'am.

THE COURT: What was the name of the child in the car
with you at the time of this arrest?

THE WITNESS: His name was Marquez. Marquez.

THE COURT: okay. And how old is that child or was
that child at the time?

THE WITNESS: That child, at the time, he was six years
old. They having him as a different age.

THE COURT: And that was the only child in the car with
you? | |

THE WITNESS: Yes, ma'am.

THE COURT: And who is the father of that child if you
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Thomas Foster - Redirect examination
by Ms. Ross

know?

But you're not the father?

THE WITNESS: 1I'm not the father. I don't know who the
father is.

THE COURT: okay. And the mother of that child 1is your
current wife?

THE WITNESS: Yes, ma'am.

THE COURT: And was she your wife at that time?

THE WITNESS: Yes, ma'am.

THE COURT: oOkay. Any questions with regard to the
questions that I just asked?

MS. GIOVANOLI: No, Your Honor.

MS. ROSS: I'm just gonna ask.

what is her name?

THE WITNESS: Frances.

MS. ROSS: Foster?

THE WITNESS: Franceé Smith Foster.

MS. ROSS: No further questions.

THE COURT: oOkay. Counsel, anything else from Mmr.
Foster?

MS. GIOVANOLI: Nothing for this witness, Your Honor.

THE COURT: okay. Mr. Foster, you may step down, sir.
watch your step.

okay?

MS. ROSS: That's the Applicant's case, Your Honor.

26
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Michael Morin - Direct examination
by Ms. Giovanoli

THE COURT: Thank you.

Yes, ma'am.

MS. GIOVANOLI: state would call Mike Morin to the
stand.

THE COURT: oOkay. Mr. Morin, will you raise your’
right-hand please?

MICHAEL MORIN, being first duly

sworn, testified as follows:

THE COURT: Thank you, sir. Please be seated.

DIRECT EXAMINATION -

BY MS. GIOVANOLI:

Q Mr. Morin, I know that you testified in another
hearing, but, just for this record, how long have you been
practicing law?

A Twenty-five years.

Q okay. And how much of that has been criminal?

A Eighty percent or close. Eighty -- between eighty and
ninety percent.

Q Okay. Were you appointed to represent the Applicant in
this case?

A No, I was retained on this case.

Q okay. And were ydu retained on all of the charges and
a probation revocation?

A Yes.

Q okay. And that was handled on -- I believe it was
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Michael Morin - Direct examination
by Ms. Giovanoli '

march 30th, 20167
A Yes.

Q okay. Did you make a request for discovery on this

case?

A Yes.

Q And did you receive the discovery?

A Yes.

Q Did you review it with the Applicant?

A Yes.

Q okay. can you give me a brief overview of the evidence

against him with regard to the child neglect case?
A The police were called out to a metal place off of
valley Falls Road. He was there in the car with his wife
and a child. There was another gentleman also either in the
car or near the car.

They were investigating whether or not they were trying
to scrap a car that had been stolen. He didn‘t have a
Ticense. The Ticense he gave wasn't valid.

During the investigation, he jumped back in the car and
sped off at a high rate of speed. This is all on video.
The officer got into the car, down Highway 9 -- valley Falls
toward USC-Upstate. I believe he got on 585 at that point.
The officer stopped the pursuit, and said -- I'm thinking he
said on the, on the recording that there's a young child in

the car. So, I am going to stop. I thought'that the child
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Michael Morin - Direct examination
by Ms. Giovanoli

was in a car seat, but it might of been a booster seat, but
it was obviously a young child.
Q And when you discussed this with the g]ient, did you
discuss the elements of the criminal child neglect?
A I reéa11 discussing the fact because the unlawful
neglect, I said if you do this thing, you're endangering
the, the -- your child. 1I'11 be honest, I was under the
impression the entire time that we were talking -- he kept
saying my wifé, my child. So, I didn't pursue is that your
child. I mean that was the conversations.
Q So, he never--- ,
A why would I endanger myAcH11d? I can drive. I
wouldn't endanger my child. So --.
Q okay. So, he---
A I don't -- you know.
Q You met -- he never told you that the child wasn't his?
A No, and I don't recall specifically saying they have to
prove that this is your child.
Q Do you have anything in the evidence that shows the
name of the child in the car in the discovery?

THE WITNESS: If I can have a moment, Your Honor?

THE COURT: Yes, sir. Take your time.

(Pause.)
A T don't know if I do because they didn't catch him

then. He just -- he was gone, and they got up with him

29




W 00 N O v AW N e

N ONNN N N = = = =

Michael Morin - Direct examination
by Ms. Giovanoli

later on another failure to stop when he was himself.
Q okay.
A so, other than seeing the child, but --.
Q Did he give any statements at the time that he was
caught?
A I don't, I don't remember. I know he got out and he
ran and they tackled him or something, but I don't know that
he said anything.
Q -Okay. Did he ever give you the name of the child that
was in the car? .
A I don't know if he did or not, ma'am. I can check.
I'm Tooking at some notes and things that I had, but --.

(Pause.)

THE WITNESS: I usually work quicker than this, Your
Honor.

| THE COURT: Take your time.

(Pause.)
A I don't, I don't see any notes where that was
specifically discussed one way or another other than I was
with my wife and child, but I can remember him -- I met him
and his dad. He said he was married. He had his mother,
mother of three. Six children with three women. He was
Tiving with three kids when he was arrested.

I wrote down Court ordered support. He went to the

eleventh grade at Dorman, and he worked at Concept
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Michael Morin - Direct examination
by Ms. Giovanoli

Packaging. That was in February of 2016.

So, I had married mom of three. was Tiving with three
kids when arrested. I didn't ask him which child -- I just
didn't ask him because he didn't say that's not mine, and
he's married to her. So, I, you know, that, that.e1ement of
the crime we didn't discuss that much. I, I---

Q Did he ever use the terminology my child?

A That's what he, he always used.

Q okay. And you were under the assumption that he 1ived
with the wife that was in the car and also the child that

was in the car?

|A  and, 1ike I say, his notes were I Tived with my -- Tive

with three children. So --.

Q Yeah.

A I, I —-. _

Q okay. And this time -- did you advise him to his right
to a jury trial?

A Yes.

Q Did he ever indicate a desire to go to a juﬁy trial?
A No.

Q So, was it always his mode to get the best deal he
could get?

A well, we, we talked about the best deal. It wasn't
always gonna be.a plea. What happened was -- is they made

the offer of concurrent time, and we went over the facts of
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Michael Morin - Direct examination
by Ms. Giovanoli

the case, and what would be shown at trial. And then we're
back there in the back. The day before I went there and
went over his rights, and I would of said okay, the judge is
gonna ask you this, he's gonna ask you this. And then when
he's -- if, if my client goes along and says no to that,
then 1'd say okay, well, then, then it's gonna be a trial
because if the answer to that question is no, whether it's I
want to give up a right, you want to remain silent, do you
admit you did the charges, I usually use Judge Cole's tell
me what it is that you did in that situation because -- and
then, if they say well, I didn't do anything, then I'11 say
okay, well, it's gonna be a trial. So --.
Q And he never indicated to you, to you he wanted a jury
trial?
A well, I think, at first, we were talking about a jury
trial, but, as we looked at the discovery and talked about
the case and talked about the potential penalties, if he got
ten and then five consecutive and then five consecutive and
then probation consecutive, then, then, you know, it would
add up pretty quick.
Q According to the sentencing sheet per the unlawful
child neglect, the box for recommendation by the State is
marked. It's X'ed.

So, this was sort of a global resolution to a number of

charges, 1including a probation revocation, that you had
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hegotiated with the state?

A A1l of the charges that he was pleading to, with
unlawful neglect being the top end---

Q Uh-huh. (Affirmative).

A ---were gonna run concurrent. The State, at least 1in
Spartanburg, does not usually -- they don't negotiate what's
gonna happen on a probation violation. So, I always tell my
clients, I'm 1ike, you know, they'll say what's gonna happen
with the probation violation, and I'11l say well, 1it's a
shark in the ocean, and you're in the ocean. I don't know.
It might swim near you. It might bite you. It might not.
You don't know because it depends on the other things and
the other factors that the judge is gonna consider.

They may continue you on probation. They may toll it
and start it when you get done with a sentence. They may
give you a concurrent sentence. They may do a lot of things
on that, but the offer that he had was zero to ten on the
things that he was pleading guilty to that day.

Q Okay. Did you ever promise him he was gonna get three
to six years?

A No. What that conversation was, he wanted me to ask
for probation in this case, and I said that's not realistic.
If we go in there and we say we want probation, and they say
you should get ten years, you're not getting probation on

this. He had two -- he had the failure to stop with the
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minor, and then he had another failure to stop where he
wrecked into another car, and he was on probation for it.

so, what I suggested to him was that we ask and shoot
for getting three to six, and then, that way, we could
present the judge with a realistic option for sentencing.
If you go in there and you say we don't want anything and we
want to stay on the probation, then the judge is gonna
ignore that. He's gonna -- I wanted the judge to be able to
think okay, this is reasonable and this is reasonable. If
you go in and you say we don't want anything, and, and you
saw what the State wanted, then there's really no, no choice
there for him. At least that's the way I approached it and
that's what I told him.

1f 1'd of thought that -- the only time I would of told
him he would of got something would of been if there was a
negotiated sentence, but the three to six came up as my
suggestion that we do that, and not ask for another
probation case, which was an unrealistic expectation given
his present violation as well as the charges that he's
pleading to.
Q okay. Did you inform him of the maximum penalty he was
facing for these charges?
A I informed him that he could get up to ten years on the
charges he was pleading to. Not -- the violation of

probation, again, is out there.
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Q Okay. And have you reviewed your file in this case?
A Yes.
Q okay. Did you have any documentation that you had
discussed that the potential maximum sentence he could
receive for child neglect? -
A Yes.
Q And what was that document?
A For many years I used a -- what I call the plea note
sheet. 1It's a two page document where I review the -- if I
could put my hand on it. I just had, but I'Tl describe it,
and 1'11 find it. It -- in it I 1list what the potential
penalty is, what the maximum sentence he can get on the
charges is, and I make him sign his name to it, and I have
one heré that he signed and I am gonna find it. I had it
all together.
Q And when you do -- may I approach the witness?

THE COURT: Yes, ma'am.

THE WITNESS: If I may stand, Your Honor?

THE COURT: Yes, sir.
Q I don't see it around here. If you---
A I'm pretty sure I picked it up and put it in here when
I walked up here. I apologize.
Q No, that's okay. No -- here.
A No, that's his intake sheet.

Q There it 1is.
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There it is.

Do you mind if I have---
NO.

---this marked?

Go ahead.

o r O r Lo »

I'lT1T make a copy of 1it.
can I have this marked please, for identification
purposes, State's 17

THE COURT: ATl right.

(WHEREUPON, the document was marked as State's Exhibit
No. 1 for identification purposes only at this time.)
Q okay. So, I'm handing you the document that's been
marked State's Exhibit 1 for purposes of identification.

what is that document?
A This is a document that I used called the plea
checklist, and basically what it does 1is it talks about what
the maximum penalty is, what the max -- what the evidence of
the charges are, what the plea negotiations are. I go
through and check off all of the rights that we've gone
over. I ask them a series of questions about do you want to
plead guilty.

Here, on Page 2, it says that defendant stated he
understood and pled -- he -- that, by pleading guilty, he
could receive up to blank years. I -- it's my handwriting.

I wrote ten. He responded he understood, I circled yes, and
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then he signed where it's defendant. And, on Page 2 down
here at the bottom, these are my notes about the things I
was gonna talk to the judge about when he p1éd.

So, he's 33. He's married. He has six children. He
works with asphalt in Kansas City. He's been in jail 56
days. He's been in no trouble after he got out on bond.

Q bkay.
A So---
Q So, you prepared this document?
A Yeah, that's all mine. That is his -- the only, the
only signature -- the only thing on there that's not his --
my handwriting is that right there on that defendant 1ine
where he signed.
Q okay. And your testimony is that you reviewed each one
of these things with him?
A Yes.
Q And then---
A I would of gone through these and then he would of
signed there---
Q Did---
A ---and then these other notes I would of put.
Q Did you witness him signing that?
A Uh-huh. (Affirmative.)
Yes.

Q And---
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A This would of been the day before when I went to the --

visit him in the jail.

MS. GIOVANOLI: At this point, theAState would move to
admit this into evidence as State's Exhibit 1.

THE COURT: Allow counsel to look at it.

MS. GIOVANOLI: Yeah, this is what we were looking at

| earlier.

(Pause.)

MS. GIOVANOLI: Evidence, is there any objection?

THE COURT: Counsel.

MS. ROSS: No objection.

THE COURT: oOkay. Thank you.

MS. GIOVANOLI: Request to publish this.

THE COURT: That will be State's Exhibit No. 1.

(WHEREUPON, State's Exhibit No. 1 was received into
evidence at this time.)

MS. GIOVANOLI: Request to publish it to, Your Honor.

THE COURT: Yes, ma'am, thank you.
Q Okay. So -- okay. Going back, there's also some
testimony from the Applicant that he received a letter from
you. I can't remember exactly what, what the letter---
A In January of 2016, he wrote me a Tetter regarding his
sentencing sheets and what he had. So, I went to the
Clerk's office, pulled the close -- the actual senténcing

sheets, put them together in a letter, and mailed it to him.
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1Q Okay.

A Now, my office, we print it out on Word, and we keep a
copy electronically. And it listed the, the name -- the
number. I think it was five, five charges. It Tisted the
warrants. It listed what the charges were as I sent it to
him.

My understanding, in January, he pled in March, but, 1in
January of that year, my understanding was that the
probation -- he had already served time previously on that
sentence, and that he only had a year left after that.

Now, when we pled, I didn't know what the probation was
gonna do. It might terminate. It might get continued. It
might run concurrent. I don't know. But it was my
understanding, at that time -- well, after that, that there
was only one year left on it. Now, he says that, and I
believe him, that DOC says there's more than that, and that
would of been my understanding of what he had left because,
when he's on probation; he had gotten a revocation and then
he had gotten out, and that part of it, which wasn't part of
the deal, was separate, would have -- I may have
misinterpreted what that was in January of 2017 -- '16.

Q okay. But sort of, the things he was doing was
affecting his time as far as picking up new charges?
A Yeah, because it got confusing because he got put on

probation because he was getting probation, and then he was
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violating the probation, and then he was doing time, which

would of been -- given him credit against the time that he

had suspended, and then he'd got out, and then he got

arrested, and then he was in jail, but it was my

understanding that he had previous violations that reduced

his sentence, his exposure in the probation.

Q okay. And that was based off your review of the South

carolina Department of Correction records?

A Yes, and trying to talk to probation at the time.

Q okay. And you -- did you write a Tetter to the

App11cént at a Tater date regarding these convictions?

A Yes.

Q And is that part of your file as well?

A Yes.

Q okay. I'm just gonna ask you what date you wrote that

Tetter to him.

A I want to make sure I'm looking at the right one.
(Pause.)

A okay. According to my records, I mailed that to him on

Tuesday, June 215%, 2016.

Q You said June 215T?

A June 215%, 2016.

Q okay. And what were the -- what was the contents of

that Tetter to him? |

A It says I've enclosed a copy of your five sentencing
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sheets and charges you pled to on March 30th pefore Judge
Hayes. I summarized them as follows:

And then the unlawful neglect, failure td stop,
resisting arrest, another failure to stop, another FTC
fraud, and then I said please note the higher sentence
received -- the higher sentence can -- received was ten
years. The sentencing sheets indicate 511 those charges run
concurrent, which is what the deal Was. However, they are
consecutive to y0ur probation violation. - Judge Hayes
clearly marked the sentencing sheet as such and specifically
indicated that these are concurrent with each other.

As a result, you will complete the probation violation
before you build time, put that in quotation marks, on the
unlawful neglect, and then, in parenthesis, the one you
received the most time for as the other five are running
together.

It was my understanding that you had one year left on
your probation case. This would create an 11 year sentence
based on the fact Judge Hayes revoked your probation in .
full, full in all capitals. Keep in mind that Judge Hayes
revoked your probation in full meaning behind that is --
behind that is you, I guess I, typo, would have to do Fhe
entire original sentence minus what you've already done. It
appears from the enclosed inmate printout that your

probationary sentences, 2012-GS-42-1649 for MIPP Tless than
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10,000, had four years remaining on it. Not. one.

As such, that would give you four years to complete
before beginning your ten year sentence, which you pled on
march 315T, 2016. This is how your time is being
calculated. I have included both the sentencing sheet and
the prior violation orders on 2012-GS-42-1649.

Q okay. So, that was four years left on the probation
revocation?

A Yes, apparently, when he wrote me the letter and I did
the research to find out about all of that, it, it became
apparent, but that's the letter that I wrote him in June
because, when he got to the Department of Corrections, which
I expect he would, he met and they told him what it was and
he thought that was different. So then I came back and
redid 1it.

Now---

Q wWas it possible that that could of changed after he
pled guilty?

A T don't.think it could of changed. I think, I think --
normally judges will ask what the exposure on it is, and
that usually solves that problem, but I wasn't asked for
that time.

Q Okay. Did you---

A I haven't Tooked at the transcript, but that's probably
what one of the things that led to it, but --.
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Q And did you advise him that the probation revocation
could potentially run consecutive with all the other?
A Yes, probation said -- when you do a violation with the
probation, it's out there. You just don't know what it's
gonna do. You do your best to convince the judge to do
something that's beneficial to your client, but it's, it's
very unpredictable. It doesn't go with what the Solicitor's
office is recommending.
Q You know how many times he had previously violated
probation according to your records?
A I just know that it's more than once.
Q Okay. No further questions. Please answer any
questions that counsel may have.

MS. ROSS: I apologize. Do you have a Kleenex up there
anywhere? | \

I promise I'm not crying. It sort of exploded.

THE COURT: Here's some water if you need it.

MS. ROSS: ©Oh, no, that's okay.

THE COURT: Do you need a break?

MS. ROSS: I just touched it and it started to water.
I think I'm good now.
CROSS-EXAMINATION

BY MS. ROSS.:
Q Okay. Now, first I want to go to the letter.

So, is it fair to say that you initially thought he was
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Tooking at one year on the probation violation?
A Yes.
Q Is it possible you advised him that, in fact, he was
looking at one year on the probation violation?
A Possible, yes.
Q okay. And going to -- briefly just going to the child
neglect charge.

Did you ever specifically discuss with Mr. Foster now
was this child your child, did you have custody of this

child that was in the car?

A No.

Q Did -- was there a video of the --7
A Yes.

Q -- pull?

Did you ever review the video and ask is that your
child or---
A we reviewed the video, and it was a child---
Q Right.
A ---but I never stopped and said, of your six children,
is this one of them.
Q Is this one of them in the car.
A He kept saying wife and child. sSo, I took wife and
child to mean wife and child, but I understand.
Q He's asking me was the video blurry?

would you agree that possibly the video was blurry?
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A ‘well, it wasn't in HD, but it was clearly him, and it
was clearly a child.
Q okay. Now -- and, and just going with -- the CDV that
was floating out there, was that around this same time of
this?
A I don't, I doh't remember that cbv floating.
Q Okay. So, you don't---
A No.
Q ---with regard -- but, but you, going back, you never
specifically asked did this -- was this your biological
child, did this child 1ive, live 1in your home?
A T have, 1like I said, my notes indicated that he Tived
with his wife and three children. I'm looking at a video.
He's saying that's his wife. I can't remember if he said
that's my child or if he named it by -- because I did
recognize the name when he said it on the stand, but I don't
recall going okay, that's all fine and good, but is this
child one of your children. I didn't do that.
Q okay. A1l right. 1I've got no further questions.

MS. GIOVANOLI: Nothing further, Your Honor.

THE COURT: oOkay.

MS. GIOVANOLI: May this withess---

THE COURT: Can Mr. Morin be excused?

MS. GIOVANOLI: Yes.

MS. ROSS: No objection, Your Honor.
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THE COURT: Okay. Thank you, Mr. Morin. You may be
excused, sir.

MS. GIOVANOLI: The State would rest at this time.

THE COURT: Okay.

All right. Anything else?

MS. ROSS: No, I think we've made the arguments clear,
vYour Honor. It's, it's what we said in the beginning, the

mis-advice and we've passed up the State v. Fowler, which it

does suggest -- I will say it's an older case.

I think the statute was a bit different then, but,
still, under unlawful contact towards a child, which is
63-5-70, it sends you back to 63-7-20, but, if you review
that, there, there are still requirements that someone's in
a custodial relationship with the child, 1iving with, or, or
biological parent of -- to, to support that child neglect
charge, and we -- Mr. Foster would argue that, based on
that, if he had known that, he would never have pled guilty,
he would of gone to trial, and shown what he testified to
today.

THE COURT: Thank you, ma'am.

MS. GIOVANOLI: 3Just like to emphasize the standard
here was, at the time of the plea in this case,
reasonableness, and I think, after Mr. Morin testified,
that, after reviewing the discovery, there's a child in the

vehicle. He indicated that I was -- why would I endanger my
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wife and my child, and he made some sort of implication that
the child was his. He never indicated otherwise.

Furthermore, it was the Applicant's intention to get
the best plea deal that he could. He even testified on the
stand that he would of been satisfied with three to six
years.

So, when you're Tooking at an, a defendant who's
Tooking to plead guilty, you -- counsel shouldn't be held to
a higher standard of investigation for purposes of a trial
if his client's already indicated a desire to plead guilty.

So, with that in mind, he did what most defense
attorneys w6u1d do, ‘which is the professional norm, and _
that's seek the best deal that he could get. Unfortunately,
there was no recommendation as to the probation revocation.
He -- Mr. Morin did advise his client that he could get a
consecutive probation revocation.

I understand that evidence is come out now that he
mistakenly told him that his exposure on the probation
revocation was one year versus four years, but, as we've
indicated in the return, Applicant's not even contesting the
probation revocation sentences. It's just the child
heglect.

So, I know that evidence has come out, but I would also
submit that that was still reasonable in Tight of the

circumstances. Mr. Morin testified that he contacted
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probation, and, based on SCDC records, he calculated it to
be one year. I think we all know that these sentencing
dates and times served and what time you have left and good
time is all kind of confusing and it's ever changing.

So, we would argue that there was no deficiency in that
regard, and, once again, Applicant's not contesting that
probation revocation or that sentence. He's contesting the
child neglect, and, also, with regard to his -- the
allegation that counsel promised him three to six years, we
would submit that his testimony, Applicant's testimony, was
simply not credible, especially in 1ight of the fact that he
only admitted to three convictions when you can tell from
the record that he has numerous other convictions. Not just
three. On this day specifically, he pled to five.

Furthermore, Mr. Morin testified that he never promised
him three to six years, that he said it was reasonable to
ask the judge for three to six years, but that he advised
his client that his exposure was ten years on that unlawful
child neglect. That's also corroborated by the record.

The judge thoroughly went through the maximum penalties
that he was facing on each charge, and even asked the
defendant, under oath, understanding the possible sentences
that I could impose, do you still wish to enter these pleas
to which the defendant responded yes, sir, and that was

after he told him that ten year -- he could get up to ten
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years for various offenses.

The child neglect, as well as the financial transaction
card fraud value 500, more than $500.00, and that was a
third or subsequent, and his exposure on that was up to ten
years as well.

So, we would argue that Applicant has simply failed to
meet his burden of proof that, that counsel was ineffective
in any regard, and, lastly, Applicant's testimony that it
was not his child was also simply not credible at this time.
Whenever the solicitor gave the recitation of facts, they
stated it was his child. He did contest those facts. He
only does so now, admittedly, after he's received a ten year
sentence. ‘

So, we would submit that the Applicant has failed to
meet his burden of proof and cqunse1 is not ineffective and
we would request that you deny and dismiss his application.

THE COURT: Thank you, ma'am.

MS. GIOVANOLI: Thank you.

THE COURT: Counsel -- and I, and I have Tooked through
the transcript, but I've not read it in great detail.

Are you-all awére of anywhere 1in the transcript where
the probation agent informs Judge Hayes of the amount of
time left on --7 -

MS. GIOVANOLI: I don't, I don't think that---

THE COURT: -- thathudge, that Judge Hayes can revoke
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in full?

I believe the probation agent was Agent Mannigan.

MS. GIOVANOLI: That's right.

THE COURT: And I've just read -- I've looked through
that briefly, and she may of said something at the
beginning. It just -- it was, it was not jumping out at me.

MS. ROSS: I don't recall her saying anything until
Page 19, Your Honor, Line 23.

If I can find my notes?

That's where she starts.

THE COURT: oOkay. And if you-all -- I'm going to read
it.

MS. ROSS: Okay.

THE COURT: And so -- but, but if you-all don't know:
right off the top of your heads, that's fine.

MS. ROSS: But, but as to that, my client was --

Mr. Foster was saying that, that he feels that the probation
matter still goes to his sentence on the child neglect as
well. So, he doesn't want -- I understand that that was not
argued, but because-he feels that that's why it's more
onerous than it would of been due to the probation being---

MS. GIOVANOLI: Your Honor?

THE COURT: Yes, ma'am.

MS. GIOVANOLI: oOnce again, we're prejudiced. I don't

even have the records on that because it wasn't contested in
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his application or any amendment. And so that's not even
part of this record as, as it stands now. So, it's a 1itt1e
difficult to defend aside for Mr. Morin's testimony with
what investigation he did with regard to the probation
revocation.

THE COURT: Thank you.

okay. Anything else, counsel?

MS. ROSS: No, Your Honor.

THE COURT: A1l right. Mr. Foster, and, counsel, I am
taking this under advisement.

Mr. Foster, I know this is very important to you, sir,
and I'm going to read the record. 1I've got the transcript
here. I'm going to Took at all documents that have been
provided to me, and I will issue an order as soon as
possible.

okay?

THE APPLICANT: Yes, ma'am.

THE COURT: Good luck to you, sir.

THE APPLICANT: Thank you.

MS. GIOVANOLI: Thank you.

THE COURT: And do we need to make a copy of this for
Mr. Morin or for, for the Attorney General's Office or even
for Ms. Ross? |

MS. GIOVANOLI: oOkay. Mr. Morin has indicated that he

doesn't need a copy. I know that, on appeal, we usually get
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copies cause it's part of the record.
THE COURT: oOkay.
MS. GIOVANOLI: Ms. Ross, would you like a copy?
MS. ROSS: No, I just don't.
MS. GIOVANOLI: oOkay.
THE COURT: oOkay.
MS. ROSS: So, no copy is necessary.

THE COURT: okay. oOkay. Thank you-all.

* % ®END OF REQUESTED TRANSCRIPT OF RECORD* * *
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS
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This matter comes before the Court by way of an application for Post-Conwcﬁ'qn lf'ilef

m .J

(PCR) filed on July 21, 2016. Respondent made its Return requestmg an evxdennary heanng be

convened. An evidentiary heanng into the matter was convened

(o"

on September 19, 2017 at the \
\

Spartanburg County Courthouse. Applicant was present and represented Aby Susannah Ross
Esquire.

Valerie Garcia Giovanoli, Esquire, of the- South Carolina Office of the Attomney
General, represented Respondent

Applicant testified on his own behalf. Applicant’s plea counsel, Michael Morin, Esquire,
(“Counsel”) also testified. This Court had before it a copy of the records of the Spartanburg

County Clerk of Court regarding the subject convictions, the transcript from Applicant’s guilty
1

—
p ;afthe PCR application, Respondent’s Return and Applicant’s records from the Department of
Corrections.

PROCEDURAL HISTORY
Applicant is presently confined in the South Carolina Department of Corrections pursuant
to orders of commitment of the Spartanburg County Clerk of Court, Applicant was indicted at

the May 2015 term of the Spartanburg County Grand Jury for child neglect (2015-GS-42-1846)

@@,_
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Michael Morin, Esquire, represented Applicant. On March 30, 2016', Applicdnt pled guilty
Judge Hayes sentenced Applicant to imprisonment for ten (10) years®. Apphcant did not appeal

Na
before the Honorable J. Mark Hayes, II, as indicted?. Pursuant toa recommendahoW

his conviction or sentence.

In his PCR application, Applicant alleges that he is being held in custody unlawfully for

the following reasons: - :'?-—é !.{: .
= A
1. Ineffective assistance of counsel, in that; S =2
i. "My lawyer Michael Morin told me ] was goingto get 3 ™ 1
to 6 years and it was not case and all my charges un . = EEON
concurrent. I have one charge consecutive to probation 5 E
violation." ==

rﬂ e
At the start of the hearing, Applicant orally made an additional allegation that C:unsel
was ineffective for failing to investigate the custody of the child in Applicant’s vehicle when he-
fled from law enforcement and began a high speed chase. Applicant was fully equipped to argue
the alIegation and provided copies of supporting case law to the Court. However, no notice of an
amendment or additional allegation v;zas ever given to the State until the start of the hcé;ing,_
Respondent objected to the late amendment on the basis of § 17-27-50, S.C. Code Ann.; Rule

71.1, SCRCP and rule 15(a), SCRCP. This Court allowed Applicant to proceed on his .new
allegation.

SUMMARY OF TESTIMONY

L Applicant testified to the following:

! Applicant’s probation was also revoked for failure to stop for blue lights (2008-GS-42-1229), breaking into motor

vehicle (2008-GS-42-2656), use of vehicle without permission (2011-GS-42-2202), and malicious injury to personal

property (2012-GS-42-1649). However, Applicant does not appear to be altacking his probation revocation in this
application.

2 At the same time, Applicant also pled guilty to two counts of failure to stop for blue hghts (2015-GS-42- 1224,
1845), resisting arrest {2015-GS-42-1225) and financial u'ansacnon card fraud (2015-GS-42-1847). However,
Applicant does not list these charges in his application.

3 Judge Hayes ran the ten (10) year sentence for ¢hild neglect consecutive to Apphcant’s probatxon revocation
sentence,

\



_ Applicant testified he was only contesting his conviction for unlawful child neglect.
Applicant claimed his paper wotk for the charge indicated that it was a misdemeanor, however,
the magistrate court transferred it to General Sessions. Applicant testified the basis for the
charge was his wifé’s child was in his vehicle when he attempted to flee from law enforcement.
However, Applicant claimed the child was not his biological child and the child did not live with
him. Applicant explained that when the Assistant Solicitor gave his recitation .of the facts and
stated speciﬁcally, “Mr. Foster’s wife was in the passenger’s seat and his one year old baby was
in the back seat of the car during this transaction,” (emphasis added) he agreed with the facts as
presented and did not object because based on Counsel’s advice, Applicant believed he would
‘only get 3-6 years.* (Piea Tr. p. 8, Il 23-25; p. 10, IL. 15-17). However, contrary to the facts
pmsenteci.in the record, Applicant testified at the PCR hearing that the child in the car was his
wife’s six year old son, Marquis. Applicant claimed his wife’s child did not live with him and

his wife, but he did not know who the father was. Applicant admitted he had six oildreSand? .

I o
-
.

oS =
one of those children with his wife who was in the car, but claimed the child in theFar W ngt'r=
o o J &

T

Wy,
T

V1

his.

3

Applicant also testified his lawyer misinformed him about how much time:,-'?e ha§ eﬁto‘ -
. serve on his probation revocation before his consecutive sentence for unlawful chilcfo negig'citi'
would begin. Applicant claims Counsel promised him he would only get 3-6 years and had he
known he would be subject to 14 years, he would not have pled guilty. .Applicatit also

complained that the Assistant Solicitor brought up an incident in which he broke a grandmother’s

4 Applicant did not provide an explanation for his failure to object when the Assistant Solicitor also stated “he shows
he has no regard for iis own family that was in the car with him. A one year old baby could have been injured as a
result of this.” (Plea Tr. p. 15, 1. 3-5). The Assistant Solicitor also siated “the car chase with Ais baby in it,” with
no objection from Applicant. (Plea Tr. p. 19, 1. 16). (Emphasis added). .
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arrh while throwing her out of her car and stealing it during bis guilty plea to enlighten the judge
as to what type of person Applicant was.
H. Counsel testified to the following:
Counsel has been practicing law for 25 years; 80% of which has been criminal law.
Applicant retaingd Counsel in this case. Counsel recalled Applicant was being investigated for
scrapping stolen cars. When police pulled Applicant over and approached his car to talk to him,

a child was seen in the back seat. Applicant sped off to run away from the police once the police

started asking questions regarding the crime. When Applicant met with Counsel to discuss his

" case, Applicant never mentioned the child was not his or did not live with him. Counsel recalled

Applicant saying “my wife” and “my child,” which never gave him reason to ask otherwise.
Counsel’s notes also indicated Applicant lived ‘with his wife and three children. Counsel

reviewed the discovery with Applicant.
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Counsel testified Applicant wanted to plea to the best deal he could get.,;?,Apﬁcaq'ﬁ._.
L T E

wanted Counsel to ask for probation, but Counse] explained to Applicant that sugh a ggque_’sl; T
o T ooe

would be unreasonable and that asking for 3-6 years was more reasonable. C¢§nseh?eca§'l.l's:if
~ &

investigaiing how much-time Applicant had to serve for his probation revocation by reov?ewi_hg

. Applicant’s records and determined he had one year left. However, bccause. of Applicant’s

misconduct that led to him violating his probation, serving time for the violation, being released

- from detention, then being arrested again, the amount of time he had left to serve was affected.

When Counsel realized Applicant actually had four years left to serve, he informed him via letter
after his guilty plea. Counsel advised Applicant that his probation revocation sentence could be

run consecutive to all other sentences, since there was no recommendation from the State as to

the probation revocation.



FINDINGS OF FACT AND CONCLUSIONS OF LAW

This Court has had the opportunity to review the record in its entirety and has heard the
testimony at the post-conviction relief hearing. This Court has had the opportunity to observe the
witnesses presented af the hearing, and has weighed their testimony and credibility accordingly.
Below are the findings of fact and conclusions of law as required pursuant to SC Code Ann,
§17-27-80 (2017). Applicant has failed to prove by a preponderance of the evidence that
Counsel was deficient or that he was prejudiced by any deficiency. A Post-Conviction Reliéf
application is not a venue for questioning each and every decision of trial counsel. Rather, the '
Applicant must demonstrate by a preponderancz of the evidence that trial counsel was deficient.
Applicant has failed to do so.

L. Ineffective Assistance of Counsel

Applicant. alleges he received ineffective assistance of counsel. In a PCR action, “[tjhe

burden of proof is on the Applicant to prove his allegations by a preponderance of the evidence.”

Frasier v. State, 351 S.C. 385, 389, 570 S.E.2d 172, 174 (2002) (citing Rule 71. l(e)_-,_SCRGP) e

~\¢

" Where ineffective assistance of counsel is alleged as a ground for relief, the App@:an@us i

prove that "counsel's conduct so undermined the proper functioning of the adversarlal pmcess'
that the trial cannot be relied upon as having produced a just resul " Strickland vﬁ\’aalsﬁxggp;x,~ :
466 U.S. 668, 104 S.Ct. 2052, 2064 (1984); Butler v. State, 286 S.C. 441, 334 SEdZd 81.5
(1985).

The proper measure of performance is whether the attomey provided representation
within the range of competence required in criminal cases. Courts presume that counsel
rendered adequate assistance and made all significant decisions in the exercise of reasonable

professional judgment. Builer, Id. The Applicant must overcome this presumption to receive
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relief. Cherry v. State, 300 8.C. 115, 386 S.E.2d 624 (1989). First, the Applicant must prove
that counsel’s performance was deficient. Un&er this prong, attorney perform'an.ce is measured
by its "reasonableness under professional norms." Cherry, 300 S.C. at 117 (citing Strickland).
Second, counsel's deficient performance must have prejudiced the Applicant such that "there is a.
reasonable probability that, but for counsel's unprofessional errors, the result of the proceéding
would have been different." Cherry, 300 S.C. at 117-18. With respect to guilty plea counsel,
Applicant must show that there is a reasonable probability that, but for counsei's alleged errors,

he would not have pleaded guilty and would have insisted on going to trial. Hill v Lockhait,

474 U.S. 52 (1985).

An applicant who pleads guilty on the advice of counse_l may collaterally attack the plea
only by showing (1) counsel was ineffective and (2) there is a reasonable probability that but for
counsel's errors, the defendant would not have pled guilty and would have insisted on going to

trial. Roscoe v. State, 345 8.C. 16, 20, 546 S.E.2d 417, 419 (2001). An apphcant.;gzﬂeghm hld

2 =Y r-
e IR
guilty plea was induced by ineffective assistance of counsel must prove counsel's acgnce \?]Ss nb‘t

“within the competence demanded of attorneys in criminal cases.” Hill v. Lockhgg 74 H.S 52 :
56 (1985). Further, “[t}hat a guilty plea must be intelligently made is not a requ@ent‘that all_'
advice offered by the defendant's lawyer withstand retrospective examination in a post-
conviction hearing.” McMann v. Richardson, 397 U.8, 759, 770 (1970). Rather, “whether a plea
of guilty is unintelligent . . . depends as an initial matter, not on whether a court would
retrospectively consider counsel's advice to be right or wrong, but on whethe_r that advice was
within the range of competence demanded of attorneys in criminal cagses.” Id. at 771.

The record must establish the defendant had a full understanding of the consequences of

his plea and the charges against him. Dalicn v. State, 376 S.C. 130, 138, 654 S.E.2d 870, 874

Pa;e... -



(Ct. App. 2007) (citing Boykin v. Alabama, 395 U.S. 238, 242 (1969)). A defendant's knowing
and voluntary waiver of statutory or constitutional rights must be established by a complete
record, and “may be accomplished by colloquy between the court and defendant, between the
court and defendant's counsel, or both.” Roddy v. State, 339 S.C. 29, 34, 528 S.E.2d 418, 421
(2000) (citing State v. Ray, 310 S.C. 431, 437, 427 8.E.2d 171, 174 (1993)). Further, "[a] guilty
plea is a solemn, judicial admissi;)n of the truth of the charges™ against the applicant; thus, a
criminal inmate's right to contest the validity of such a plea is usually, but not invariably, -
foreclosed. Dalton, at 137-38, 654 S.E.2d at 874 (citing Blackledge v. Alligon, 431 US. 63
(1977)). 'I;herefore,' admissions “made during a guilty plea should be considered conclusive
unless [an applicant] presents valid reasons why he should be allowed to depart from the truth of
his statements.” Id. (citing Crawford v. United States, 519 F.2d 347 (4th Cir, 1975); Edmonds v.
Lewis, 546 F.2d 566 (4th Cir. 1976)). “In considering an allegation on PCR that a guilty j)lea

was based on inaccurate advice of counsel, the transcript. of the guilty plea hearing will be

considered to determine whether any possible error by counsel was cured by the information -

conveyed at the plea hearing.” Id. at 138-39, 654 S.E.2d at 874 (citing Wolfe v. Stat% 326,8,C.

S 9

158, 165, 485 S.E.2d 367, 370 (1997)). § = i
m <

Counsel promised 3-6 year sentence E L _.“"

Applicant only contests his sentence for unlawful child neglect, for wh1ch h,ﬁeceﬁd the ',

Dy

most time (ten years) during his global plea to five total charges and probation revocahon ﬁ:qm
four previous charges. Applicant specifically alleged Counsel promised him he would receive a
3-6 year sentence. This Couri finds Applicant’s testimony not credible. Counsel credibly
testified he advised Applicant, who wanted Counsel to request only probation, that it would be

more reasonable to ask for 3-6 years. This Court agrees with Counsel’s assessment in light of

-
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the number of charges Applicant faced, the seriousness.of those charges, the fact Applicant was
already on probation for other crimes when he committed the offenses, and his criminal history.

Additionally, during Applicant’s guilty plea, the plea judge advised him he could
sentence him up to ten years for unlawful child neglect. (Tr. p. 11, 11. 9-12). After advising him
of the possible sentence, he asked Applicant if he still wished to plead guilty, to which Applicant
responded, “yes, sir.” (Tr. p. 11, 1l. 18-20). Applicant also admitted he was.in fact guilty of
unlawful child neglect. (T;. p. 12, 1. 7-9). In addition to being under oath at his guilty plea
hearing, he also told the plea judge all of his answers were truthful and honest. (Tr. p. 12, 11 22-
24).

This Court finds Applicant’s self-serving and contradiétory testimony offered at the PCR

hearing has not established a valid reason to aliow him to depart from the truth of his statements

made at the guilty plea proceeding. See Dalton; Crawford; Edwards. Applicant intelligently and
voluntarily pled guilty based upon the sound and competent advice from his experienced and
learned counsel. Applicant has failed to prove Counsel was ¢ither deficient in his representation

or that absent any alleged deficiency, he would not have pled guilty. Therefore, this all:gaﬁ'gg is

0

4
3 yoiC>
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denied and dismissed with prejudice. =
",
m

&

'~ 4owy

Faiture to investigate A

: > ‘ s

Applicant alleged counsel failed to investigate the custody of the child pregr_xt ifghis car-
m - T

when he fled from law enforcement. See State v. Fowler, 322 S.C. 157, 470 S.E3d 3§ (1996)

(Limiting the definition of “legal custody” as required in unlawful child neglect statute.). To
show ineffective assistance in this regard, Applicant must present evidence to show what counsel
could have discovered had he been more fully investigated. Jackson v. State, 329 S.C, 345, 354,

495 S.E.2d 768, 772 (1998) (“Respondent failed to present any evidence of what counsel could |

Pagé}g)_ﬁﬁ.l—w



have discovered or what other defenses respondent would have requested counsel pulsﬂe had

counsel more fully prepared for the irial.”). Failure to conduct an independent investigation does

not constitute ineffective assistance of counsel when the allegation is supported only by mere

speculation as to result. Porter v. State, 368 S.C. 378, 385-86, 629 S.E.2d 353, 357 (2006)

(citing Moorehead v. State, 329 S.C. 329, 334, 496 S.E.2d 415, 417 (1998)).

This Court finds Applicant’s assertion that the child in his vehicle when he attempted to
flee law enforcement was not biologically his and that he did not have custody over the child is
simply not credible. Evidence of this lack of credibility can be found in‘the record. Not only did
Applicant agree to the accuracy of the Assistani Solicitor’s recitation of the fact, which includei
“Mr. Foster’s wife was in the passenger’s seat and his one year old baby was in the back seat of
the car during this transaction,” (emphasis added), but he d'id not object at various other
sﬁtements made during the proceeding that the baby was his. (Tr. p. 8, 1. 23; p. 15, 11. 3-5; p. 19,
1. 16). Applicant’s assertion that he did not correct the statements by the Assistant Solicitor
because based on Counsel’s advice, Applicant believed he would only get 3-6 years is again, not

credible. This Court finds Counsel’s testimony credible that Applicant made stategents like,

S o
“Why would I endanger my wife or my child?” which led Counsel to have no reas@ to gle‘{e- -

-2’

. ‘ ot I:
Applicant did not have legal custody of the child. Counsel kept notes which ,ﬂm 1@cat§d

Applicant told him he lived with his wife and three children, ,—:? § "J :
Moo

Credibility aside, Applicant has simply failed to meet his burden of prqging b}t a
preponderance of the evidence that Counsel was deficient in this regard. Aside from his self-
serving testimony, Applicant presented no other evidence to prove the child in'th_e car at the time
he fled from law enforcement was not his or he had no legal custody of the child. This Court

was not presented with any police reports showing the child in the car was a six year old, as
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Applicant testified, rather than a one year old baby as represented to the plea court by the State
during the plea proceedings. Aad Counse] testified Applicant gave him no indication custody
was an is:n_xe that needed to be explored — especially in light of the fact that Applicant never
expressed a desire to pursue trial, rather he wanted to plead guilty to the best possible deal 'he
could get. Therefore, this Court finds Counsel was not deficient and Apj)licant was not
prejudiced by any alleged deficiency. This allegation is denied and dismissed with prejudice.
CONCLUSION _

Based on all the foregoing, this Court finds and concludes Applicant has not established
any violations that would require this Court to grent his application. This Court finds Applicant
has failed to prove any deficiencies on the part of Counsel and further, Applicant has failed to
prove prejudice from any alleged deficiencies in Counsel’s representation of him. Therefore, as
Applicant has failed to meet his burden of proof in th15 post—cdnviction relief action, his
application is denied and dismissed with prejudice.

This Court notifies Applicant he must file and serve a notice of appeal within thirty (30)

days from receipt by counsel of written notice of entry of judgment to secure the appropriate

- appellate review. See Rule 203, SCACR. An applicant has a right to an appella_{_e co@el é’

*
assistance when they are seeking review of the denial of PCR. Austin v. State gms Se. 453_
N R
(1991). If an applicant wishes to seek appellate review, PCR counsel must sgve and ﬁléa' _
Notice of Appeal on the Applicant’s behalf. See Rule 71.1 (g), SCRCP. You m.q%t 19_\ at.Rule'

243 of the South Carolina Appellate Court Rules for appropriate procedures for appeal.
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IT IS THEREFORE ORDERED THAT

1. The application for Post-Conviction Relief is denied and dismissed

with prejudice;
2. Applicant shall remain in the custody of the South Carolina
Department of Corrections to complete service of his sentence.
f\Y dayof @&Q[ﬂd—“ ,2017.

AND IT ns SO ORDERED this

GRACE GILCHRIST KNIE

Presiding Judge
Seventh Judicial Circuit Vs

South Carolina
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WITNESSES
The State of South Carolina
Spartanburg Sheri County of Spartanburg
stk Bkt T A 1 e
—— [P e Barry J. Barnette, Solicitor A
» CRRDUTI¥: i/ ; g
o S, COURT OF GENERAL SESSIONS
5. CHEECH2 T Yl "ot i : WAY 04 0%
6. CHYCE™D i‘.'r-.U' L - mg/ ERM
m«zkmés'i\'mkk}iyéﬁw | — —
AFEY 291y e
™ .c“-c SI0TS COMR :, THE STATE
2014A4210103139 vs.
AGTION OF GRAND JURY
<Lt o Thomas E. Foster ';T
[ VA LRSS aneg
ey 4
Forepefson of Grand Jury r
Date: / . . L L -
VERDICT ' Indictment for
CHILD NEGLECT
SC Code: 83-5-70
CDR Code: 2481
CLASS FEUE

Forepersorn of Petit Jury
Date:

——
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STATE OF SOUTH CAROLINA) INDICTMENT
_ ) _
COUNTY OF SPARTANBURG )

At a Court of General Sessions, corivened on

KPR EEhin
the Grand Jurors of Spartanburg County present upon their oath:

CHILD NEGLECT

That Thomas E. Foster did in Spartanburg County on or about August 11, 2014,
place a child at unreasonable risk of harm affecting the child’s life, physical or mental
heath, or safety, Mr. Foster had custody and/or charge of the minor child and is the
child's parent or guardian, in violation of §63-5-70, THE CODE OF LAWS OF SOQUTH
CAROLINA, (1976), as amended.

Against the peace and dignity of the State-, and contrary to the statute in such

ASSI

case made and provided.
|
S, SOLICITOR 4
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éﬁQﬁ’ OF SOUTH CAROLINA

) IN THE COURT OF GENERAI. SFSSIONS
<\
" COUNTY OF SPARTANBURG ;
STATE . VS. ) INDICTMENT/CASE#: 2015GS4201846
_ Thomas Farl Foster Jr ) A/Wi: _2014A4210103139
ARA: ) Date of Offense: _8/11/2014
Race: BLACK Sex: M Age: 33 ) S.C.Code § ;_£3-05-0070
DOB: SNl _ SS# N )  CDRCode# _ 2481
Address: )
City,State,Zip.  Spartanburg, SC 29303-4005 . :
DL#: ST % SENTENCE SHEET
*CDL Yes[[] No[ ] CMV Yes[] No[ ] Hazmat Yes[] Nof[] _
In disposition of the said indictment comes now the Defendant who was (] CONVICTEDOF or [[JPLEADS
TO: Legal custodian, unlawful neglect of child or helpless person (0-10yr)
in violation of § 63-05-0070 of the S.C. Code of Laws, bearing CDR Code # 2481 )
X] NON-VIOLENT (O VIOLENT [ }SERIOUS [JMOST SERIOUS [T]Mandatory GPS(CSC [1617-25-45

w/minor [st or Lewd Act)

The charge is: As Indicted, - [J1.esser Included Offense, [ | Defendant Waives Presentment to Grand Iury /) defendant's initiéls)

Thepleais;:  [JWithout Negatiations or Recommendation, [J Negotiated Sentenc - / gtion by the State,

ATTHYY ’ Q 2 Z ) ’
SMITH, SPENSER H ° SC Bar# Defeddént UKt ey dt Defendant SC har#

WHEREFORE, the Defendant is commited to the State Department of Corrections, [ ] County Detention Center,

for a detenminate term of ‘ O days/months
and/or to pay a fine of $ ; provided

r [} underthe Youthful Offender Act notto exceed years
at upon the service of days/months/years and/or payment

of § ; plus costs and assessments as applicable¥; the balance is suspended with probation for

months/years and subject to South Carolina Department of Prabation, Parole and Pardon Services standard conditions of

p gbation, which are incorporated by reference. . '
CONCURRENT or CONSECUTIVE to sentence on: :g P[gb wn (UG Y
The Defendant is to be given credit for ém served pursuant to S.C. Codé § 24-13-40 to be calculated and applied

bythe State Department of Correctxons wf)
[[] The Defendant is to be placed on the Central Registry of Child Abuse and Neglect pursuant to $.C. Code §17-25-135.

Pursuant to 18 U.S.C Section 922,it is unlawful for a person convicted of a violation of Section 16-25-20 or 16-25-65 (Criminal
Domestic Violence ) to ship,transport,possess,or receive a firearm or ammuunition.

SPECIAL CONDITIONS:
{ JRESTITUTION: [:[ Deferred [ ] Def. Waives Hearing [} Ordered  PTUP _
Total:  § plus 20% fee: $ days/hours Public Service Employment
Payment Terms: Obtain GED 0 N
[0 Set by SCDPPPS Attend Voc. Rehab, ar Job Corp. :
e May serve W/E begining -
Recipicnt: Substance Abuse Counseling ]
*Fine: 3 Random Drug/Alcohol testing [
§ 14-1-206 (Asscssments 107.5 %) 3 Fine may be pd. in equal, consecutive weekly/monthly
§ 19-1-211{A)(1) (Conv. Surcharge) $100 S oD pmts. of § . beginning .
8 14-1-211(A)(2) (DUI Surcharge) $100 S T . . ' s
§ 56.5-2995 (DUI Assessment) 312 3 $ paid to Public Defender Fund .
§ 56-1-286 (DUI Breath Test) $25 3§ Other: :
Prm is0 47.9 (Public Def/Prob) $500 5
£ 14-1-212 (Law Enforce. Funding}) $25 $ =
§ 14-1-213 (Drug Court Surcharge) $150 $
§ 50-21-114(BUI Breath Test Fee) $50 $
§ 56-5-2942(J) {Vehicle Assessment) $40/ca § [] Appointed PD or a_ppomp'e oth co nscl
Provisa 90.5 (SCCJA Surcharge) 85 S S - § 47.12 requires $500 b ?ald
3% 10 County  (if paid in mstallmems) $ Zap during probatiop, '
TOFAL S /‘q'g 9D :.'
o 1
- Presiding Judge L
Clerk of Court/ Deputy Qlerk L Judge Code: 3 j_ ff
Court Reporter: i ).ﬁh Sentence Date: _5‘/30//5,
I T 1

SCCA217 (03/2011)




MET:.  ARREST WARRANT SjTE OF SOUTH CEDUNA ) / 10 ORIGINAL  5¢ Murey Gonen
- X County i 7] Muncipatty of ) AFFIDAVIT Seenkn
5014A4210103139 ¢ty  sporaowz — -~ -

R STATE OF SOUTH CAROLINA Personally appeared before me the affiart ~ Marcus Miller who
[:&'I County/ Municipality of X -
being duly swosr deposes and says that defendant  Thomas Earl Foster, Jr
A _Spaﬂanburg / Q Ssqz did within this county and slate on oraboust  §/11/2014 ‘ . Viclate the criminal laws of the
; State of South Carolina {qﬁordinanse of @ County/ D Municieality of Spartanburg )
THE STATE 14080599 in the following particuiars:” - .
against ' L . i
Thomas Earl Foster, Jr- . DESCRIPTION OF OFFENSE: Clildren / Legal custodian, unlawful negleet of child or helpless person
Address: I ' \j .
~
Spartanburg, SC 29503-4005 | futher state ‘hat there is pro¥able cause fo believe that the defendant named above did commit
8SN: the crime set forth and that probable cause is based on the foliowing facts: :
. . t H $ 2
Sex.; —M— Racs: B #. Height 6—l- Weight 230 That or August 11, 2014 in the county of Spartanburg, one Thomas Earl Foster Jr did place at unreasonabie risk of harm or did
DL $tate. ﬁc_ DL # — _ cause to be done unlawfully or maliciousfy any bodily harm to or abandonment of a minor child. Defendant had custody and/or
pos: Agency ORI SC0420000 . charge of the minor child and is the child"s parent or guardian. —— .
Procecuting Agency:  Spartanburg County Sheriff . v
Proseculing Officer: Marcus Miller - 0814 Warrant based upon police investigastion, TRH R

ottense: Children / Legal custodian, unlawful neglect of

child or helpless person I
Oftense Code: 2481 . ' / .
Code/Ordinance Sec:  63-05-0070 : . Signature of Affiant A -

is warrant 1S n I3 o
R STATE QF SQUTH CARQLINA ) -
[] Countyy  [] Manicipalty of K1 Countyi [] Muriciay of )| Afants a ress 8045 Howard Street 3
The accused Spaanburg, SC 29303- R
5 to be aresled ond Dbfought before  me o ke Spartanburg Affiant's Telephone  (864)503-4500
deaft with according te the law. ’
(L.S.) ‘ B
ARREST WARRAMNT
Sipnaiure of Julfipe
Date. TO ANY LAW ENFORCEMENT OFFICER OF THIS STATE OR MUNICIPALITY OR ANY CONSTABLE OF THIS COUNTY: .
It dppearing from the above affidavt that there are reasonable grounds te :befieve that
RETURN .
on orabout  8/11/2014 defendant Thomas Earl Fosler, Jr
A copy of this arrest warrant was delivered lo . —
_,r did violate the criminal laws of the State of South Carolina (or ordinance of
:efendam II):,? M 7\!&1_ FOS* LV 4 County/ x:l Municipality of Spartanburg ) &s set forth below:
n iy
DESCRIPTIGN OF OFFENSE: Children / Legal custodian, unlawful neglect of child or helpless person r
g\, L__—-—— Having found probable cavse and the above affiant having swom before me, you are empowe:ed and directed to armest the sajddicsaipfabt: m or
TananKE of Cons Coment Oflicer her before me forthwith 1o be dealt with according to law. A copy of this Arrest Warrant sha!! be delivered to the detenda R of¥its oxecal0g( Or as
soon thereafter as Is practicable
Sworn to and subscribed befare me ) - \ff{
RETURN WARRANT TO: A}
on 8/11/2014 ) _ : o
Spartanburg Magistrate Judge's Address | ) Magnolia StreifiRinj _
180 Magnolia Street m Bk L5y ) . Spartamburg, S€2§ 305-
Spartanburg County Judicial Ce oo Juage's Telepnone (864)596-2564
Spartanburg, SC 29306 ) tssuing Court: [ | Magistrate % &Rﬁm D Circuit
ORIGINAL ORIGINAL ORIGINAL ORIGINAL ORIGINAL omém i qglGlNAL



