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JUDGMENT IN A CIVIL CASE

STITE OF SOUTH CAROLINA
0URT CASE NUMBER 2011CP2307975

COUNTY OF GREENVILLE
"N THE COURT OF COMMON PLEAS

Jacqueline Y Carter anta Verizon Wireless American Home
! cw M-8 AL Assurance Co
PLAINTIFF(S) : : DEFENDANT(S)
' ' Attorney for: [_] Plaintiff [ ] Defendant
Submitted by: s _ [ Self-Represented Liti gant

DISPOSITION TYPE (CHECK ONE)

] JURY VERDICT. This action came before the court for a trial by jury. The issues have been tried and a verdict rendered. )
= DECISION BY THE COURT. This action came to trial or hearing before the court. The issues have been tried or heard and a
decision rendered. ) . .
[] ACTION DISMISSED (CHECK REASON): CJ Rule 12(b), SCRCP; -+ [ Rule 41(a), SCRCP (Vol. Nonsuit);
[J Rule 43(k), SCRCP (Settled); [ Other: '
. ] ACTION STRICKEN (CHECK REASON):  [] Rule 40(j) SCRCP; [ Bankruptcy;
[[] Binding arbitration, subject to right to restore to confirm, vacate or ] Other:

modify arbitration award; _ _
_] DISPOSITION OF APPEAL TO THE CIRCUIT COURT (CHECK APPLICABLE BOX):

[ Affirmed;  [JReversed; [ Remanded; [ Other:

NOTE: ATTORNEYS ARE RESPONSIBLE FCR NOTIFYING LOWER COURT, TRIBUNAL, OR ADMINISTRATIVE AGENCY OF THE
CIRCUIT COURT RULING IN THIS APPEAL.

IT IS ORDERED AND ADJUDGED: [ See attached order; (formal order to follow) X Statement of Judgment by the Court;

:fendants Verizon Wireless and American Home Assurance Company’s Motion to Reconsider this Court’s June 12, 2012
Order is respectfully denied. ' :

: ORDER INFORMATION
tis order {X] ends [] does not end the case. Additional Information for the Clerk: = * -

CPFORM4M . ENTERED COMPUTER

SCCA SCRCP Form 4C (Revised 10/2011)
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R T It . INFORMATIONFOR THE PUBLIC INDEX:,
Complete this se when the Jxldgment affects title to real or personnl proper
there is no .]udumtmformation. indicate “N/A” in one of the boxes balow.i - = -

‘b ﬂnrol]ed If

Judgment in Favor of Judgment Against " Judgment Amount To be Enrolled
(List name(s) below) (List name(s) below) {List amount(s) below)

N/A

If applicable, describe the property, including tax map information and address, referenced in the order:

The judgment information above has been provided by the submitting party. Disputes concerning the amounts contained
in this form may be addressed by way of motion pursuant to the SC Rules of Civil Procedure. Amounts to be computed
cuch as interest or additional taxable costs not available at the time the form and final order are submitted to the judge
may be provided to the clerk. Note: Title abstractors and researchers should refer to the official court order for
judgment details.

2138 8/6/2012
Circuit Court Judge Judge Code - Date

For Clerk of Court Office Use Only

jud ment was entered on __ 25 / ?)/I [Z , and a copy mailed first class or placed in the appropriate attorney sbox on
%/’ , to attorneys offrecord or to parties (when appearing pro se) as follows

Jeremy A Dantin Harrison, White, Smith & Coggins, P.C. Grady Larry Beard Sowell Gray Stepp & Laffitte, LLC P.O,
P.0. Box 3547 Spartanburg, SC 29304 Box 11449 Columbia, SC 29211

ATTORNEY(S) FOR THE PLAINTIFF(S) ATTORNEY(S) FOR THE DEFENDANT(S)

Paul B. Wickensimer Greenville County Clerk Of
Court - Clerk of Court

Court Reporter

CPFORM4M
SCCA SCRCP Form 4C (Revised 10/2011)
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FILED-LLTRI T COURT

IN.THECOURT OF COMMON PLEAS

STATE OF SOUTH CAROLINARCH: 714 INAY
Y
COUNTY OF GREENVILLE nl J%’L | qTI-}_I\R’gE@ﬁTH JUDICIAL CIRCUIT
Jacqueline Y. Carter, )
7 . o)
Claimant/Appellant, ) ORDER
A )
v, ) 4 '
_ S ) Civil Action No.: 2011-CP-23-7975
Verizon Wireless, ) WCC File No.: 0622179
Employer, )
. al
and )
_ B _ . )
American Home Assurance Co., )
Carrier , )
, )
Respondents. )

J acqﬁeline Y. Carter (;‘Carter”) appeals the Decision and Ordér of the South
Carolina Workers’ Compenéation.Commissidn (“‘the Commission”). Jeremy A. Dantin,
Esquire, repreéeﬁted the Carter and Nicolas L. Haigler, Esquire represented the
V Respondents, Verizon Wireless and Anierican Home Assurance Co. (“Respondents™).
After hearing the arguments of counsel, reviewing the record, and considering . the

éppli:cab]e law, the decision of the Commission is hereby reversed,

FACTUAL & PROCEDURAL BACKGROUND
Carter injured her left knee on December 27, 2606. The authorized trecating
physician, .Dr.'Walter Grady, péffoﬁnéd Asur'ge'ry 6n her left knee oﬁ June 29,_,2“007,{
Cartef reacﬁed maximum mgdical impfovement (;‘MMI”) on March 3‘, 2008, and was.
assigned iui 8% impairment rating from Dr. Grady. In an Order dated December 3,
2009, Carter was awarded 25% permanent partial disability to her left lower extremity, as

well as cadsallyqelated Dodge medicals that may tend to lessen her period of disability,.

7%/4/ 004
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as recommended by the authorized treating physician, including Darvocet or comparable
medication.

| Carter filéd for a change of condition, based upon worsening problems she began .
experiencing with her knee in the summer of 2010. The authorized treating phy_sfcian-,
bl’. Grady, opiﬁed that she had sufféred a 'chang.e of condition and increased her
impairment rating from 18% to 42% of the léft lower extremity. (Claimant’s APA #1, at |

5). Dr. Grady also specified that Carter will require replacement of her left knee in the

future. (Claimant's APA #1, at 5; Dr. Grady Depo., pp. 32, 37, 41). Dr. Grady’s opinions
are uﬁdisputed in the record. | |

On April 18, 2011, Comissi011el' A’véry B. Wilkefsqn, Jr. found Carter did not
suffer a changé of condition for the worse, and that her future medical treatment was
restricted to bawocet or a comparable medicatio.n. On November 9, 2011, the Full
Commission affirmed the Single Commissioner’s Order. Carter raises three primary
issuc\as for this Court’s consideration:

1. Does the evidence support the Commission’s finding that there was no
change of condition?

2. Does the evidence support the Commission’s finding that there were two
intervening causes of Carter’s change of condition?

3. Did the Commission improperly limit the prior award of Dodge medical
treatment? :
STANDARD OF REVIEW

“The Administrative Procedures Act (“APA”) establishes. the standard for judicial

review of workers' compensation decisions.” Trotter v. Trane Coil Facility, 393 S.C..

637, 644, 714 S.E.2d 289, 293 (2011) (citing Pierre v. Seaside Farms, Inc., 386 S.C. 534,

639 S.E.2d 615 (2010); Lark v. Bi-Lo, Inc.,, 276 S.C. 130, 276 S.E.2d 304 (1981)).

® . | |
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| “Under the APA, [a reviewing court] can reverse or modify the decision of the
Commiission where the substantial rights of the Carter have been prejudiced because the
decision is affected by an error of law or is clearly erroneous in view of the reliable,

probative, and ‘substantial evidence considering the record as a whole.” Totter, 393 S.C.-. -

- at 644-645 (citing Transp. Ins. Co. v. South Carolina Second Injury Fund, 389 S.C. 422, -

699 S.E:2d 687 (2010)).

1. The Commission’s finding that Carfer did not suffer a change of condition is
affected by an error of law and is otherwise not substantially supported by
the evidence. ' '

Whether Carter experienced a change of condition for the worse was the primary
is§ue' for the Commission’s consideration. The Commission found the deposition
testimony of the authorized treating physician, Dr. Grady, along with the other medical
evidence, as well as Carter’s hearing testimony, support a finding that there ;wa§ no
change of condition. This Court disagrees, and finds there is no substantial evidentiary or

" legal support for such a determination.

A. Dr. Gradv’s Testimony

. The Commission determined Dr. Grady’s deposition testimony supported a
finding that there was 1o change of condition to Carter's knee. In fact, Dr. Grady
testified as follows: " -

s “It's my professional medical .opinion within a reasonable degree of medical
certainty that the patient per my examination, history, physical, etc., had a natural -
progression of her disease process . . . .” (Dr. Grady Depo., p. 28).

e Q: And doctor, it is your opinion that — to a reasonable degree of medical

certainty that she had sustained a material worsening of her left knee?
Al That’s correct. Id. at 37-38.

ald | 006
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o “[Wlhen I saw her again on November 4™ she had the joint space narrowing and
collapse of the medial tibial femoral joint compartment or the inner aspect of the
knee joint, That constitutes a material worsening. The other thing that constitutes
a material worsening is pain. . . . If I have objective findings of diminution or
dectease in range of motion, worsening of the patient’s knee joint as far as the
narrowing and increased pain, that’s material worsening.” Id. at 43,

e Q Three months after she saw you [on November 4, 2010], her pain is
constantly an eight. . . .. "And in your mind, knowing that there has been
that kind of increase in pain, does that further solidify your opinion that
there has been a change or worsening of her condition?

A Yes, it does. Id. at 45-46.

e Q One other thing; Doctor, the order in this case was actually based upon
your 18 percent rating, and that's the rating that you assigned back in
12008. Is'it your opinion, again, that she is worse now than she was when

you made that 18 percent rating that the order was based on?

A: Yes. Id at 46.

As the authorized treating physician, Dr. Gfady waé familiar with Carter and her
problems both Well before and after she originally reached MMI in ZOOQ, and before and
after the time of her hearmg in October 2009. Dr. Gr ady repeatedly stated and explamed.
his opinion that Carter suffered a change of condmon (or “material wor%enmg * of her
condition). Nowhere in.his deposition dld he ever opine that Carter had not suffered a
change of condition. Therefore, Dr. Grady’s testimony supports 2 findiﬁg that Carter
suffered a change of condition, and this opinion is not disputed by any other medical
opinions in the record. |

Respondents argued that Dr. Grady’s opinion on Carter’s éhange of condition
shouid nét be cbn’sidered because “[Dr. Grady] was unablevto answer . . . &he medical
question of whether the change occurred either before the last hearing or after the last
hearing because . . . he did not see [her] from January 6f 2008 . . . until [November of

1201017 (2/16/11 Hearihg Tr., p. 8). This notion. also appears in the Single

Commissioner’s Decision & Order (“Dr. Grady admitted that there ‘was no way to

#4. (8 ) 7
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determine whether [Carter’s] knee condition was . . . present during the periods before
‘and after the Hearing held October of 2009.”), and was discussed at length during oral
argument before the Full Commission. (4/18/11 Order, p. 9; Full Commission Hearing

- Tr., pp. 11-12, 15-18, 20-21, 23-28). This argument—made by Respondents and adopted
by the Commission—reflects a misunderstanding of the law. A

The Court of Appeals has already determined that the argument is erroneous in

—————Mungo-vRental Uniform-Serviee; 383-8-G—270;-768-5-E-2d-825«(Ct-App200)—Ip————

Mungo, a doctor examined the claimant a week prior to her hearing, but the record of that
eX‘amination was not considered by the Hearing Commissioner because the record was -
~ not able to be submitted in a timely manner. As such, the doctor’s record (which showed
- the conditions asserted in the change of condition actually eﬁisted prior to the hearing)
- were “not considered or factored into [the Hearing Commissioner’éj award,” which was
- -based upon the claimant’s condition as of May 2, 2003, the date she reached MML. Id. at
281, In finding that “the appropriate date from which the single commissioner should
evaluate a change in [the] claimant’s condition is May 2, 2003 [the date she. reached
- MMI], not June 10, 2003, the date of the hearing,” the Court 6f Appeals held: “Review of -
- an award at a change of condition hearing is . . . concerned with the date as of which the
‘claimant’s condition was determined rather than the date of the actual hearing in

which that award was rendered.” Id. at 280 (citing Gattis v. Murrells Inlet VFW. No.

10420 353 S.C. 100, 109, 576 S.E.2d 191, 195-196 (Ct.App.2003}) (emphasis added).
Befoxe the Full Commission, Respondents argued that Mungo is solely about the -
“exclusion of evidence,” asserting that the Court of Appeals merely clarified that if you

exclude evidence at the original hearing, you cannot exclude it on a change of condition.

15yt 008
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(Full Commission Hearing Tr., p. 16). This argument fails to recognize that the exélusion
of evidence only matters in this instance because the evidence exisfed prior to the date of
the hearing. The evidence was excluded from consideration on the change of condition
because of the same error of law Respondents and the Commission have labored ﬁnder -
the noﬁon that review .of' an award at a change of condition.héaring is conc.crned. only
with the date of the actual hearing. This is the legal error the Court of Appeals addressed

in Mu‘ngg_,—by—speeiﬁeaLl-y-—heldi;}g—thé—Gonnm&sienisr@enslusion—that—iz—was—ugable—m——-—__—_-___ .

consider evidence which actually existed pfior to the original hearing “is erroneous”
because that evidence was not considered in forming the basis of the original award.
Mungo, 383 S.C. at 280.

In this case, unlike Mungo, there is no evidence establishing the conditions
asserted in the change of condition claim actually existed prior to the original hearing. |
Rather, Carters argue that because Dr. Grady could not testify whether the change took
place before or after the date of the hearing, the claim is precluded. |

However, because the origin.al award was based upon Dr. Grady’s ratings and not
upon any eviaencé asserted in the chénge of condition claim, Mungo instructs that it is.
immaterial whether Dr. Grady can make this timing assertion, because “[rJeview of an
award at a change of condition hearing is . . . concerned with the date as of which the
claimént’s condition was determined,’f which, in this éase, just as is true in Mungo, is the

date of maximum medical improVement - not the date of the hearing. Id. at 280-281; see .

also Gattis v, Murrells_Inlet VFW_No. 10420, 353 S.C. 100, 576 S.EZ2d 191
(Ct.App.ZOOZ%) (Change of condition award was affirmed, even though there was

evidence of a change of condition before the original hearing date, because that evidence

#6ylt | 009
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was not considered by the Commission in making its initial determination. The Court of .
Appeals explained: “The issue before the Commission [on a change of condition claim] is
. sharply restricted to the question of extent of improvement or worsening of the injury on

which the original award was based.”); ‘Clark.v. Aiken Co. Government, 366 SC 102,

110, 620 S.E.2d 99, 103 (Ct.App.2005) (Defendants appealed Commission’s decision to
award a change of condition, arguing “that because the change of condition asserted by

[the claimant] occuired before the Full Commission_issued its order in the initial

proceeding, the change could not have occurred subsequent to the first award.,” The .
~ Court of Appeals, relying heavily on the decision in Gattis, disagreed- with the
- defendants’ argument, and specifically noted that “[t]he full commission did not address
the issue of whether [the claimant’s] condition had changed since he reached MMI.. . . .”
- The Court of Appeals further noted: “[I]t is undisputéd that the full commission did not
address any change in [the claimant’s] condition at the time of its decisién.”)._
" The 25% permanent partial disability award announced in the Order dated

.- December 3, 2009 (pertaining to the hearing of Oc;ober 15, 2009), is based upon the date

of MMI on March 3, 2008, at which time Dr. Grady assignéd 18% impairment: (12/3/09 . .
. Order, p. 9, Findings of Fact #11, #12). There was no evidence of any other complicating
or worsening condition considered by the Single Commissioner at that time. It is
Llndisijuted that' the Single Commissioner did not address any change in Cvzu'te_r’s.
.' c.Ag-)nd'ition at the time of her decision. Further, Dr. Grady specifically testified he believes
Ciafter is worse now than she was at the time he assigned the 18% impairment to her left

lower extremity which formed the basis of the award in the December 3, 2009 Order. (Dr.

Grady Depo., p. 46). Therefore, the Commission erred in failing to consider the change

%?é// 010



of condition based upon the evidence which formed thé basis of the original award (in
this case, the date Dr. GL‘ﬁdy placed Carter at MMI and assigned an impairment rating), .
not the date of the hearing.

Further, this Court is not persuaded by Respondents’ argument that if MMI is the
date used to determine whether a change of condition occurred, this claim would be |
untimélf as per § 42-17-90. Respondents contend § 42-17-90 requires an application for .

change of condition-to-be-madewithin-one-year-of the-hearing.—However, §-42-17.90— - —

provides a review must not be made after twelve months from the date of the last -
payméxit of compénsation, not twéive rﬁonths from the date of the hearing, In this base,
the original Order was signed on December 3, 2009, and the Form 61 was signed on .
January 14, 2010. Carter filed her Form 50 alleging this change of condition on .
‘November 29, 2010, which clearly is within twelve months of the date of last payment.
Regardless, § 42-17-90 does not require a claim for a change of condition be filed within
twelve months of the date of maximum medical improvement. This argument is without

merit.

B. The Medical Evidence
The Commission found the medical evidence supported a finding that there _\'Jvas 4
1o change of condition to Carter’s knee. In fact, the medical evidence established the
fczllowing:
o Carter’s impaifment rating increased
Dr. Grady found Carter reached MMI on J anum;y 3, 2008, the date he last saw her
regarding her work-related left knee injury; later, on March 3, 2008, he assigned

18% impairment to her left lower extremity, (Defendants” APA #2, at 24-27).

Dr. Grady saw Carter again regarding her left knee on November 4, 2010, and
concluded there had been “interval progression of arthritis when we had to

*g (6
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remove some of the meniscus . ... That is expected over time. Eventually she
will require total knee arthroplasty.” Dr. Grady opined Carter’s impairment
increased to 42%. (Claimant’'s APA #1, at 5).

e Carter now has crepitancein left knee

1/3/08; No mention of crepitus (Defendants’ APA #2, at 24-26).
11/4/10: Positive for crepitus on flexion and extension. (Claimant’s APA
#1,at 1). : '

e Carter lost range of motion in left knee

1/3/08:———Range-of-Motiomrof-feft-knee—=0-120°-(Defendants™ APAH#2at—————- - — -
24-26).

11/4/10: Range of Motion of left knee = 0-82°, to 90° with positive assist
“but it does hurt her to take it to 90” (Claimant’s APA #1, at 3).

s Carter now has Sfluid on left knee

1/3/08: no mention of fluid on the knee (Defendants APA #2, at 24 26).
11/4/10: fluid on left knee (Claimant’s APA #1, at 2). :

o Carter now has joint space collapse in left knee

1/3/08: x-ray showed ‘“excellent joint space'interval without joint space
collapse to any appreciable degree.” (Defendants” APA #2, at 25).
11/4/10: x-ray showed “joint space collapse and approximately 1 mm joint

space remaining,” which “represents a change from 3 mm in
‘March 2008.” (Claimant's APA #1, at 3).

_ e Carter’s pain increased

1/3/08: pain = 5/10 (Defendants APA #2, at 24).
11/4/10: pain goes up as high as 6 or 7/10 (Claimant’s APA #1, at 1).

“There is no medical evidence other than that from the authorized treating
physician, Dr. Grady. Not only is it app'arent frbih these citations to the médica] evidence
there was a change in Carter’s condition, Dr. Grady personally confirmed and explained
that this medical evidence led him to conclude tﬁere was a material worsening of Carter’s

condition.
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The Commission is not entitled to make its own independent medical findings, but

must rely on the expert testimony presented in the record: Cf. Rohan v. Chater, 98 F,3d

966, 970-71 (7th Cir. 1996) (reminding that social security disability judges “must not
succumb to the temptation to play doctor and make their own independent medical
fihdings. L [Claifnant] is entitled to a decision based on the record rather than a ‘hunch’”).

Carter’s treating physician Dr. Grady opined that she incurred a change in condition to her

Jeftknee—FHis-testimony-is-substantial-evidenee—that-Carter-has-prover—her-eontention———- - -

While the Commission can certainly distegard any witness’ testimony, that does not license .
them to create their own factual finding concerning whether Ms. Carter incurred a change
of condition. The evidence, including Dr. Grady's testimony, does not substantially
support the Commiésion’s finding to the céntrary.

- C. Carter’s Testimony

The Commission found Carter’s testimony supported a finding that there was no

change of condition to her knee. In fact, Carter testified as follows:.
o Q: Now, we're here today because you believe your left knee problem has
worsened, correct?
A: Yes. (2/16/11 Hearing Tr., p. 17).

e When asked why she believes her knee is worse than it was at the time of her
hearing in 2009, Carter testified: “It’s constantly grinding when I walk or go up-
down stairs. It's swelling. It has burning, sharp pains. There’s a knot there and it
feels full and heavy as the — like there’s fluid on it.” Id. at 23. '

¢ In 2009, her pain averaged 5 out of 10, and when she saw Dr. Grady in November
2010, her pain averaged 5 out of 10, but went as high as 6 or 7 out of 10. Her
pain as of January 2011 and continuing through the time of her hearing was up to
8 out of 10. Id. at 23-24.

¢ While she has pain everyday just as she did in 2009, the level of pain she has now
is “absolutely” worse. Id. at 56.

%101 b |
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e The crunching sound in her leg (crepitance) is worse now than it was in 2009, Id. .
at 57.

¢ She is unable to flex and bend her leg as rnuéh as she could in 2009. 1d.
. The prbblem she currently haé with fluid on her knee was not bresent in 2005. Id.
Whil¢ there are a few aspécts o.f her 5011'dition that may not hnve éhanéed for the
worse (for example, she is no longer nsing a cane),lt‘herAe are multiple areas which have .

significantly changed for the worse according to Carter. Based upon Dr. Gi'ady’s :

testimony, the medical evidence, and Carter’s testimony, the evidence in this case does
not substantially support the Commission’s finding that the Carter failed to prove a

change of condition, rendering the Commission’s findings clearly erroneous.

I1. The Commission’s finding that there were two intervening causes of Carter’s
: change of condition is both an error of law and clearly erroneous in light of
the evidence.

The Single Comm_issioner’s Order and the Full Commission Order both contain .
an internal contx;adiction on this point. This is- bncause Finding of Fact Fonr in both the
Single Commissioner’s Order and the Full Commission Order provide that “a physical
' ‘changé of c_ondition has not occurred.” (4/19/11 Order, p. 10; Full Commission Order, p.

3). Then, in Finding of Fact Six of both the Single Cofnrnissioner Ordér and the Full

© Commission Ornler, it is announced there were “at léast two intervening causes” of the -
-change in Carter’s condition. (4/19/11 Ouder, p.l 10; Full Commission Order, p. 4). It is -

‘-not possible for something to be an intervening cause of a change of condition if the
change of condition “has not occurred.” Upon further examination, it is apparent there is
no evidentiary support for a finding that either ‘_‘Zumba” or Carter’s fractured right ankle

are intervening causes in this instance, and to conclude otherwise is an error of law.

Fglf 014
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A. “Zumba” Classes

The evidence establishes that aside from water aerobics, the only other exercise
Carter attempted was “Zumba” class, which Carter testified is a “cardio dance class.”
(2/16/11 Hearing Tr., p. 21). According to Carter, she wanted to try “Zumba’’ to work on
her upper body because it has arm movemeﬁts that mimic boxing. Id. at 21, 22. Carter

explained that the upper body movements were the only movements she could perform —

. she specifically. testified.that she-was-not-able-to- petform-any-of-the-dance-moves-or-get— - - .- -

on the floor during ,‘"Zumbav.” Id. at 22. Carter further testified that she conld not stand

~ for an entire “Zumba” class, and ﬁl'tim'atcly ceased attending as it was not benefitting her -
because she could not perform any of the other movements. Id. Carter participated in

~ only three “Zumba” classes in this ljmited manner, and all of those classes were attended:
after she saw Dr. Grady on November 4, 2010, the date on which he found she had
suffered a change of condition. Id. at 21, 46. -

There is no evidence to contradict anﬁr of the aforementioned testimony by Carter
on the issue of “Zumba.” There is no testimony that “Zumba” hurt Carter or chan ged‘her :
condition in any' way. There is no medical opinion sfat_ing that ““Zumba” was an )
inde;pendent, ihter—vening event. To the contfary, Dr. Grady testified: “I think overall the
progl'cssion frbm when I iﬁitially did her surgery to the point where I saw her [on
November 4, 2010j — where I noted the changes here, T think that was expected . . . .”

(Dr. Grady Depo., p. 23). Our courts have cleatly held the natural consequences flowing

from a compensable injury, absent an independent intervening cause, are compensable.

Mullinax_v. Winn-Dixie Stores, 318 S.C. 431, 436 (Ct.App.1995) (citing Whitfield v.

Daniel Constr. Co., 226 S.C. 37, 83 S.E.2d 460 (1954)). Moreover, the evidence

"eelt 015
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establishes that Carter had not participated at all in any “Zumba” class prior to November:
4, 2010, meaning that “Zumba” had no bearing at all on Dr. Grady’s opinions in this .
matter. Therefore, there is no support f-or. the finding that “Zumba” was an intervening
cause of Carter’s change of condition.

B. Carter’s Right Ankle Fracture

Carter broke her right ankle in February 2009. She had a hearing on her workers’

- :compensation claim on October 15,__2_@_9_.__No asseni@ _was made by Respondents at the . _.

2009 hearing that Carter’s ri‘ght ankle fracture in any way constituted an intervening
cause of her left leg probiems. In fact, Carter testified in th;dt hearing her right ankle
fraCfufe did not hinder her ability to walk, and that her right ankle fracture was “fully
healed.” (10/15/09 Hearing Tr., p. 15). In the hearing regarding her change of condition
in 2011, Carter explained that after her ankle fracture, she was not putting any weight on
her left knee because she was in a wheelchair for six to eight months. (2/ 16/11 Hearing
Tr., p. 37). There is no other evidence in the record stat-ing that her February 2009 ankle
fracture in any way affected her left leg, much less rose to the level of an intervening
cause of her change of condition. Thus, there is no evidence in the record to support a
finding of an intervening cause of Carter’s change of condition.

III.  The Commission’s restriction of additional medical treatment was erroneous.

.The Order dated December 3, 2009, provided: ‘;[Carter] is entitled to causally-
related Dodge ﬁledicals that may tend to lessen her period of disability, as recommended
by the authorizéd treéting physician, including Darvocet or comparable medication.”
(12/3/09 Order, p. 11). At the time of the October 15, 2009, hearing, an issue was raised

as to whether the Darvocet Carter was taking at the time was for her compensable left
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lower extremity injury, or for her unrelated right ankle fracture. Carter testified on cross-
examiﬁation that while Darvocet had been prescribed for her right ankle fracture, she was
taking Darvocet for her compensable left lowér extremity injury as well. (10/ 15/09'
Hearing Tr., p. 14). This issue is also disgu'ssed in the “Evidence of the Case” section of
the Order datéd December 3., 2009:

[Carter] further testified she is curently taking Darvocet

for her left knee, at the direction of Dr. Grady. See
Claimant-’s—Dcposition-,~<p.—-24;—117-«1—7~2-}.-—8he—~al—so—test—i—fied

she is taking Darvocet for her recent right ankle fracture,
which occurred in February 2009, but is unrelated to her
work-related injury. See Claimant’s Deposition, p. 25, 1. 14
-p.27,1. 12, '

(12/3/09 Order, p. 8). It is apparent to this Court the Single Commissioner determined
Darvocet was necessafy for Carter’s compehéhble left 'Iower extremity injury, not just her.
unrelated right ankle fracture, which lvwas memorialized in the Order by specifically
including ‘“Darvocet or comparable medication” in the award of future medical.

In the Order dated Aprilﬁl& 2011 1, the Single Commissioner concluded as follows:

Under § 42-15-60 and Dadge v. Bruccoli, Clark, Layman,
Inc.,, 334 S.C. 100, 576 S.E.2d 593 (Ct.App.1999), and
pursuant to- the Order of Commissioner Barden filed
December 3, 2009, [Carter] is entitled to causally-related
future medical treatment that may tend to lessen her period
of disability, as recommended by the authorized treating
physician, specifically - restricted to Darvocet or a
comparable medication.

(4/18/11 Order, p.'lil) (émphasis ildded). Thls (':-onAcl.usion was affirmed by the Full
'Corﬁmission. _(Fﬁll CommiSsién Order, p. 4) As ‘e‘xplaine.d ébove, fhis is not what
Commissioner Barden ordered, in that fhe wdfds “specifically restricted” 1'ep1acéd
“including” relative to tﬂe provision of future medical treaAtment.' Itisa contradiction to .

provide on the one hand that medical treatment should be provided “as recommended by |
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the authorized treating physician,” then restrict that provision to one specific item. The
interpretation of the original provision of Dodge medicals adopted by the Commission |
renders the award of medical treatment “‘as recommended by the authorized treating
p}'lysician‘"- meaningless.

'In this case, the authorlzed treatmg physxclan has opined Carter will eventually
1eqLure a total: knee aﬂhloplasty (Dr. Grady Depo., pp. 32, 37, 41; Clzumant s APA #1, at .
. .et-—__5)._Further, while.Dt. Grady-testified. he anticipated-such. an.eventu alit'y. even-in January.— -
2008, the purpose of ordermg that future medical treatment shall be p10v1ded
recommended by the authorlzed treatmg phy31c1an is to allow for medical to be ‘adapted
to address related future needs as Dr. Grady sees fit. To deny Carter the future medical
treatment she véry much needs -(and which is being recommended by her authorized
treating physician) would be draconian in light of the fact the original awﬁrd of future
.medical was restricted only to tl.;le extent it must bé recommended by the authorized
treating pHysician. AThis Court finds the Commission misinterpretéd the intent of the
priginal Order:

Moreover, in view of the fact this Court finds éhe only concluéion that is
substantially supported by the evidence of this case is that Carter has suffered a change of
condition, the Court finds Carter is entitled to the treatment recommended by the
authorized treating physician relative to that condition, namely a total knee arthroplasty
to be performed at a suitable time as determined by Carter and the authorized treating
physician, as well as other medications or treatment as recommended by the authorized

treating physician.
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ORDER

In sum, this Court finds the Decision and Order of the South Carolina Workers’
Compensation Commission in this claim is not supported by substantial evidence and is

affected by errors of law, S o -

THEREFORE, IT IS ORDERED that the decision of the Commission be and is

hereby reversed.
e e _ANDITIS SO-ORDERED.,— \ :
D. Garrison Hill ‘
Circuit Judge
4 ALLy u’/ (t» , South Carolina

Mlé , 2012.
2
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STATEMENT OF THE CASE

This is an appeal by the claimant from the Decision and Order of Commissioner Avery B.
Wilkerson, filed on April 18, 2011.
g The clai_!h was before the South Carollna'Workers‘ Compensation Commission pursuant th the
Fom 50 vﬂled by the clalmant on November 28, 2010, wherein the claimant alleges she sustaine_d a
‘matenal worsening in her medical condition pursuant Section 42-17-90 of the Act, The claimant reguested
add|t|ona| medical lreatment only at this time with regard to her left knee as recommended by Dr. Walter
Grady. |
" The defendants deny the claimant sustained a compensable change of condtion for the worse with .
regard to her left knee under Section 42-17-90.' Moreover, the defendants also contend the claimant
sustained an intervening accident or trauma involving her left knee subsequent to the previous Hearing,
which was the true cause for her new complaints. - As such, the defendants deny the claimant is entit!_ed to
any further benefit and/or medical treatment, as alleged
By way of Decislon and Order dated April 18, 2011, the Single Commissioner determined the
claimant did not sustain @ compensable change of conditipn to her left knee. Moreover, the Single
Commissioner found that Darvoce! or & comparable medication is the only compensable medication. The
Single Commissloner further detemined that the claimant suﬁered subsequent Intervening causes for her
left knee problems, Finally, the Single Commissioner found the claimant's currént problems were not
re'lated"to hlér 2006 accident with Veriion, |
Within th_e statutory period, the claimant filed a Form 30, Application for Review, In the case setling
forth her reasons for appeal, copies of which were-furnished to all interested partiss, prior to oral argument
| presented before the Appellate Panel on August 16, 2011, |
' The clalmant contends the Singls Commissioner erred in finding and concluding: no change of

condition occurred: in finding only Darvocet, or & comparable medication is the only compensable

0-
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medication; In ﬂnd_ing claimant sustalned intarvening causes; and in finding claimant's current problems are
not related to hér_2006 accident with Verizon. All proffered testimony has been taken. Such, t_ogether with
all documentary evidence, has been delivered by oral argument to the undersigned members of the Fullv |
Commisslon and has since been under study and consideration. |

-In an Apbellaie Review, the Appeliate Panel shall, pursuant 8.C. Code Ann. 42-17-50 (1985),
review the Award, welgh the evidence as presented-at the inltial Hearing and, if good grounds bé shown
tﬁerefore, make Its own Findings of Fact and reach its on Conclusions of Law consisteﬁt with or
inconsistent with those of the Single Commissioner. |
| After careful revi;w in the instant case of all grounds raised by claimant in her appeal and after
consideration of the arguments presented by both partles, the Commission finds, that by unanimous vote,

the Decision and Order of the Single Commissioner must be Affirmed in its entirety.

FINDINGS OF FAGT
Aftar caraful review of the evidence and arguments presented by the parties in thelr respective
Briefs and al oral argument, including the Hearing and deposition testimony of the claimant, the deposition

of Dr. Grady, and the medical records and exhibits submitted through the APA,'the Appellate Panel finds as

" a fact that,

1, All parties to the proceeding are subject to'and bound by the terms of the South Carolina Workers'
Compensation Act with Jacquellne Y. Carter, as employee, Verizon Wireless, as employer, and
American Home Assurance Company, as carier. :

2, - Per fhe Decision and Order of Commissloner Barden flled December 3, 2009, the claimant
sustained a compensable injury to her left knee on December 27, 2006, arlsing out of and in the
course of her employment with defendant-employer.

3 The claimant's averége weékly wage and compensation rate are $486.56 and $324.39, _
respectively.

4. We find that a physical change of condition has not occurred. This finding Is based upon the
deposition of Dr. Grady, the testimony of the claimant, and the medical evidence substantiated a
both Hearings.

3~
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5. We find that Darvocet or 8 éomparable medication Is the only compensable medication and
clarifies any earliar decision on that point. ' ‘

B. We find that claimant suffered at least two Intervening causes - Zumba as well as a broken right
ankls in February of 2009, which caused her to place more welght on her left knee. This finding ls. -
based upon the greater welght of evidence in the record, specifically the deposition testimony of
Dr. Grady and the claimant. '_

7. Claimant's current problems are not related to her 2006 accident with Verizon.  This finding is
based upon the totallty of evidence submitted in this case, ' '
8. Any benefits for change of condition are denied.
CONCLUSIONS OF LAW

Based upon the foregoing Findings of Fact, and as provided by the Code of Laws of South

Garoln, § €2-17-4, s thecatormintion of s Panel et

1. Under § _42-1 -130, claimant was a coveréd amployee at thé time in question.

2, Under § _42-1 -140, défendant-empmyér was a .co.vered émployer under the Act.

3 Undér § 42—17-@0 and pursuént to Cromer v Newbérrv Cdtton Mills, 201 8.C. 349, 23 S.E. 2419
(1942); Causby v. Rock Hill Printing and Finishing Co., 249 S,C. 225, 153 S.E., 2d 697 (1967) and

Gatiis v. Murrells Inlet VFW No. 10420, 353 S.C. 100, 576 S.E. 2d 191 (Ct. App. 2003), claimant
did not sustain a compensable change of condition with regard to her left knee.

4, Under § 42-15-60 and Dodgg V. Bruccoll, Clark, Layman, Inc., 334 8.C. 100, 576 S.E.2d 593 (Ct.
App. 1999), and pursuant to the Order of Commissioner Barden filed December 3, 2008, claimant
is eniitied 1o causaliy-related future medical treatment that may tend 1o lessen her period of .

disability, as recommended by the authorized treating physician, specifically restricted to Darvocet

or a comparable medication.

023



This is o cprt“.'Lmt the J{'rﬁé::l’]'
served this order i the al
parios 1o th

podtag:
the ot tmey o af o i ot
hig el Y ¢ ) UINU

ORDER

~ IT 1§, THEREFORE, ORDERED the Declslon and Order of ihe Single Commlss!oner flled in the

above»capﬁoned maiter on Apdl 18, 2011, ié hereby AFFIRMED in iis entlrety

IT 1S FURTHER ORDERED, the Claimant did not suffer a compensable change of condition for the

worse.

FULL AFFIRMATION.

AND IT IS SO ORDERED.
SOUTH CAROLINA WORKERS'
PENSATION COMMISSION

L

CommissionerDegM - Wiliams
For the Appellate Panel

C nmissionerﬁusanl Sé%‘;frden

Commissioner Hutfstetler A
" would add a conclusion of law to clte 42-17-80(A) which states a changs of cond'nion must be-
related to the original Injury and come after the last payment of compenwon

U m

CERTIFICATE OF SERVICE ,
ied has thls date . Sémmbsloner W-W—Hu fste

tied action upon alf
copy hersof, - -
i rodrsgsed (o

oRLSE by

i he

ALL4 L0 S

Administrative Assisiant to the Commlssnne.

Gadq L L. Beardd
Ben (. wW‘SM
\;%f‘@“n<7 /4 DWT:/LU’?

024



STATE OF SOUTH CAROLINA
BEFORE THE
SOUTH CAROLINA WORKERS' COMPENSATION COMMISSION
W.C.C. FILE NO.: 0622179

Jacqueline Y. Carter,

)
Employee, %
Claimant, %
A % DECISION AND ORDER
Verizon Wireless, ;
Employer, ;
American Home Assurance Company, ;
Carrier, ;
Defen.dants.' g
)
HEARING: I Hearing held in Greenville, South Carolina, on February 16, 2011,
APPEARANCES: , Claimant represented by Harrison White Smith & Cogglns, P.A., with

Jeremy A Dantm Esquire, appearing.
Defendants represented by Sowell Gray Stepp & Laffitte, LLC with
Grady L. Beard, Esquire, appearing.

PURPOSE O_F" HEARING: To determine issues as set forth in Forms 50 and 51.

DECISION AND ORDER: * By Honorable Avery B. Wilkerson, Jr., Commissioner -

FILED: April 18, 2011
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APA SUBMISSIONS

Pursuant to the Administrative Procedures Act, the claimant submitted records, reports, and

correspondence from the foflowing into evidence:

Physician . . Practice Dates of Service Page Numbers
1, Walter Grady, DO Grady Orthopaedics 110410 Pages 1-5
2. Eric L. Cole, M.D. Family Medical Center o1/06M1 Page6
Exhibits Date of Reports Page Numbers
A. Biographical Information o ' o

Pursuant to the Administrative Procedures Act, the defendants submitted records, reports and

correspondence from the following into evidence:

Physician _ Practice Dates of Service Page Numbers
1, o Piedmont Imaging - 03/07/07 Pages 1 - 2
2. Walter Grady, DO . * Grady Orthopaedics 06/07/07 - 02/16/09 Pages 3 - 30
3. ‘ Mary Black Memorial Hospital 06/28/07 ~ Pages 31-33
4, Smith Therapy Services 08/26/08 ~ Page 34

Exhibits Date of Reports - |- Page Numbers - |
A. Trinity Health and Fitness records Pages 1 -6
B. Claimant's deposition ' '
C. SCWCC file _
D. All Orders and APA Submissions from prior Hearing
| £. Hearing transcript from Hearing before Commissioner Barden on 10/15/09
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STIPULATIONS

At the call of the claim, the parties stipulated to the followirrg jssues:

1. Notice of the Hearing was timely and properly served upon all parties of interest.

2. | The South Carolina Workers Compensatron Commission ("SCWCC") has Jurrsdrctron over
this claim.- .

3, Venueinthe County of Greenvilie Is proper.

4, The claimant's average weekly wage and compensatron rate are $486.56 and $324.39,

respectively, pursuant to previously unappealed Order of the SCWCC.

5. Per the Decision and Order of Commissioner Susan S. Barden dated December 3, 2009,
the claimant sustarned a compensab\e injury to her left knee only on December 27, 2006.

6. With the exception of any self—servrng statements or unstipulated medical reports, the .
Commission file was made part of the record.

STATEMENT OF THE CASE

The undersigned held a Hearing In this matter at the }date and location referenced above. Al
parties of interest were timely and properly notified of the Hearing, and the parties and/or their
representatives appeared at the Hearing. The claimant aopeared and was represented by Jeremy A,
Dantin, Esqulre. The employer and carrier were represented by Grady L. Beard, Esquire.

By way of background this clarm was initially before the South Carolina Workers' Compensation
Commrssron (“Commrssron”) pursuant to the Form 21 f led by the defendants on July 27, 2009, to pay
permanent partral disability benef ts to claimant. By way of Decrsron and Order filed on December 3, 2009
Commrssroner Barden determrned the claimant sustarned a compensable injury to her left knee on
December 27 2006 reached maximum medical rmprovement ("MMI") with regard to her left knee on March
3, 2008; and sustained twenty-five (25%) percent permanent partial disability to her left leg and had ,
advanced pre-existing degeneraﬁve joint di.sease. Commissioner Barden further held, under Dodge, .that

the claimant is entitled to causally—related future medical treatment that may tend to lessen her period of
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diéability, specifically Darvocet or a comparable medication. Neither party appealed the Order of
Commissloner Barden,

This claim' is now -before the COmmission-pursuant to the Form 50 filed by the claimant on
November 29, 201.0, Whérein the claimant alleges she sustained a material worsening-in her medical -
condition under Section 42-17-90 of the Act. The claimant now requests additional medical treatment only -
with regard to her left knée as recommanded by Dr. Walter Grady. - |

The defendants deny the claimant sustained a compensable change of condition with regard to her

left knee under Section 42-17-90. Moreover, the defendants contend the claimant sustained an intervening

B “accident or-trauma involving her left knee subsequent to the previous Hearing. As such, the defendants

deny the claimant is enfitled to any further benefits and/or medical treatment, as alleged.

Accordingly, the primary issues for determination are: (1) whether the claimant sustained a
compensable change: of condition- under Section 42-17-90; (2) whether the claimant sustained an
intervening accidént or trauma subsequent to the previous Hearing; and (3) whether the claimant is entitled
to any further benefits andior medical treatment.

'EVIDENCE OF THE CASE

The undersigned has carefully considered all of the evidence presented by the parties in this claim,
including the Hearing and deposition testimony of the claimant; the Hearing testimony of the claimant from
the previous Hearing béfore Commissioner Barden on October 15, 2008; the deposition testimony of Walter

Grady; DO; and the medical records and exhibits submitted through the APA. From this evidence, the

following is specifically noted:
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A.  HEARING TESTIMONY OF THE CLAIMANT:

The claimant testified on her own behalf, ~ The claimant testified she is currently employed as a
* bank teller at BB&T. SeeH.T., p..15. She testified she noticed her knee began to worsen in June of 2010,
while doing water aerobics. - See H.T,, p. 17. The claimant testified that she began exercieing due to
unrelated health reasons.. See H.T., p. 18. The claimant testified that she also took three Zumba classes ‘_
at her gym but was unable to perform the exermses See HT., p. 22,46 Currently, the clalmant testmed
“her knee is constantly gnndlng when she walks or maneuvers stalrs See H T.,p.23. The clalmant has
a current prescrlphon of Tramadol for paln See H.T.,p. '24

On cross examination, the clalmant testmed she had not seen Dr. Grady concermng her left knee.
from Janua‘ry 2008 until November 2010. §e_e_ H.T., p. 36. The claimant testified she fractured her right
ankle during that time and that injury was not related to her workers' compensation Injury. See H.T., p. 36.
The clalmant admitted while her ankie was injured, she did use her left knee sporadically for weight
bearihg.. 'Seg H.T., p. 37. The-claimant also testified that she frequented Trinity Health and Fitness and
thet during one hundred eighty (ﬁ80) days, she visited the gym ohe hundred five (105) days and thet is
when her left knee started to hurt. See H.T., p. 38 In.fact, the claimant testified she occasionally works out
two times a day. SeeH.T.,p.39. |

Theclair.nant admihed that she has had pain everyday and her pain has remained unchanged
since October of 2009, See H. T p42. The claimant admltted that she still has the same throbbing feeling |
she had at the first Heanng and has pain every single day. See H.T,, p. 43, The claimant testlﬂed she :
continues to have problems sleeping without medication, just like the first Hearing and has problems
walking, just like the first Hearihg. |d. She also admitted that she understood that she was allowed togoto_ -
the doctor as needed for medication. See H.T,, p. 47. The claimant testified the November 4, 2010,

report of Dr. Grady was wrong, if he reportéd her average pain level as 5 out of 10. See H.T, p. 51
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Finally, the claimant admitted that the workers' compensation carrier has paid for ‘her cadsally-related.
medication. See H.T., p. 53.

B. . APA SUBMISSIONS:

M. Medical Evidence -

On March 7, 2007, the claimant presented to Piedmont Imaging for an MRI of her left knee. The
MRI revealed advanced chondromalacia in.the patella posterior aspect of the medial femoral condyle, a
sl joint effusion,' superficial infrapatellar Abursitis, \rery subtle inﬂammetory edema and sprain of the
medial collateral ligament. See Defendants’ APA#1, p. 1.
On June 7, 2007, the clarmant presented to. Walter Grady, D.0., of Grady Orthopaedics, with
oomplarnts of Ief knee stemmrng from the work- related accrdent of December 27, 2008, See Defendants’
APA #2, p. 3. Dr. Grady noted the claimant received an injection on April 7, 2007, which did not provide
_relief, 1d. Dr. Grady diagnosed the claimant with a medial meniscus tear and seheduled her for
arthroscopic debridement and meniscectomy, and provided her sedentary work restrictions including sitting
with only short period of standing and walking. Id. at p. 5. On July 16, 2007, the claimant presented fo Dr.
Grady for a follow-up visit after her arthroscopy, which occurred on June 29, 2007. id. at p. 7; see also

Defendants’ APA#3, p. 31. The corresponding report indicated the claimant had mild swelling in the knee; .
the claimant was ordered to continue physical therapy. Id. at p. 8.

On September 4, 2007, Dr. Grady reported *I did tell her it is time for her to start progressive weight

* bearing as tolerated on that-.teﬁ knee. Id. at p. 12. He further indicated the claimant's range of motion with .
' regard to her left knee stalled around 95-100 degrees. Id. at pr 13. On October 11, 2007, Dr. Grady
_indicated the claimant had evolving degenerative joint disease in her left and right knees, which is a .

“natural type of problem that she has that has the normal type of physiology that is not work related.” Id. at

p. 14, On October 25, 2007, the claimant presented to Dr. Grady for her second joint injection in her left

knee. Id. at p. 17. She received a third, fourth and fifth injection on November 1, 2007, November 8, 2007,

6
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and November 14, 2007, respectively. Id. at pp. 19-23, On January 3, 2008, the"claimant underwent x-
rays of her left knee, which revealed advanced grade degenerative joint disease in the left knee and
patella. 1d. atp. 25. Dr. Grady further opined the claimant could return to regular dut_y work, but should
| utilize a cane_as;_'n'eeded. 'l_d_. atp. 26. On March 3, 3008; Dr. Grady opined the claimant sustained zero. .
{0%) percent impaiment of .her rig»ht lower extremity and_eightéen (18%) percent impairment of her left
lower extremity. 1d. atp. 27. On February 16, 2008, the claimant presented to Dr. Grady with a fracture of
her ' right ankle. Id. at p 28, Dr. Grady reported this injury was not causally-related to her worker's
| compensation claim from 2006. Id. at pp. 28-30. |
_ On November 4, 2010,'the claimant presented to Dr. Grady with complaints relative to her left
knee.. See Claimént's APA #1, p. 1. Dr. Grady opined the claimant could possibly have a medial
 meniscus tear.  See Claimants APA #1, p. 4 He further opined that claimant'’s chronic pain was
secondary to .degenerative disc disease with the presumptive interval progression of her arthritis, which he
- concmded was expected over time, See Claimant's APA #1, pp. 4‘and 5. Finally, the cIaimant_presentedA
| to Dr. Eric Cole to be established as'a new patient and obtain medication refills.  See Claimant's APA#1,
p. 8. Dr. Cole noted claimant denied any acute medical issues and he prescribed Tramadol in substitution
 of Darvocet, which had béen discon'tiﬁued‘.‘l_cl. |

2. Claimant's Biographical Information

The claimanf is 48 years old with no children. She graduated from Spartanburg High School, after -
which she attended the Uhi\iersity of South Carolina-Upstate and Midlands Technical College. See
Cléimant‘s_ APA Exhibit A. Her émployment history 'incAludes work as a financial report processor,
adjustmeﬁt clerk, package handler, transit bperator, teller, loan closer, receptionist, and customer service
representative, See Claimant's APA Exhibit A,

3. Trinity Health & Fitness Records
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The claimant applied for membership at Trinity Health & Fitness on March 3, 2010. See
Defendants' Exhibit A, pp. 1-4. She used the facility 105 times from June 8, 2010, through February 7,
2011, 1d. at pp. 5-6.

4, Deposition Testimony of the Ciaimant-; January 20, 2011

The claimant testified that she is currently employed with BB&T as a bank teller. See Deposition of
Claimant, p. 7. She testified around July of 2010,'sha first hoticed a need to retum to the doctor for her left
‘knee. See Deposition of Claimant, p. “11. At this time, the claimant testified she had begun to exercise
and her knee began to feel "uneasy like it was going in different directions.” See Deposition of Claimant, p.
- 12, The clai’mgni testified that she contacted her lawyer regarding her knee and was advised to waitforan
authorization to see Dr. Grady. Id.

The claimant also testified that she joined Trinity Health and Fitness in July of 2010, where she
attended water aerobics classes. See Deposition of Claimant, p: 14, She testified that she went to the
gym five times a week prior to her becoming e'mployed with BB &T. ld. The claimant testified she.
presented to Dr. Grady in November of 2010 with complaints of swelling and feeling unstable in her left
knee. See Deposition of Claimant, p. 16. Following her appointment, the claimant testified that hgr
‘restrictions remained the same and there were no follow-up appointments scheduled. _S@ Deposition of
Claimant, p. 18. She testified she is currently prescribed Tramadol, by her primary care physician, Dr. Eric

Cole. Seg Deposition of Claimant, p. 20:
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5. Deposition of Walter Grady, D.O. - February 3, 2011

Dr, Walter Grady testified the claimant presented on November 4, 2010, with complaints of pain,
crepitance and sensitivity in her left knee.  See Deposition of Walter Grady, DO pp. 13-14, Dr.'Grad‘y _
testified the claimant's most recent prior appointment was on January 3, 2008. See Deposition of Dr. .
Grady, pp. 5and 12, In the interlm, Dr. Grady did trea the claimant for other ankle-related problems. See
Deposition of Dr. Grady, p. 6. Dr. Grady testified he has no idea what the claimant's left knee looked iike
on' October 15, 2009. See Deposition of Dr. Grady, p. 13. Dr. Grady testified the joint space in the
claimant's kneé had changed from three milimeters in March of 2008 to one millimeter in Nov.embe.r of
© 2010. See Deposition of Dr. Grady, p. 17. * Dr. Grady noted he would expect a change because some of
the cushioning was removed from the claimant's knee. See Deposition of Dr. Grady, p. 18. Dr. Grady
admitted that there was no way to determine -whether the claimant's knee condition was as. o present
during the periods before and after the Hearing held October of 2009, See Deposition of Dr. Grady, p. 22.
Dr. Grady testified he cannot state to within a reasonable degree of medical certainty when claimant's
problems developed, as what he saw in November of 2010 is what he expected following surgery, See
Deposition of Dr, Grady, p. 23.

Dr. Grady then testified the claimant did not notify him of her frequency of visits to Trinity Health
and Fitness. §§g beposition of Dr. Grady, p. 25. Dr. Grady admitted that it would have been‘important to
his examination to know the actual nature of the claimant's exercise. See Deposition of Dr. Grady, p. 26." -
" Dr. Grady testified that it is.possible that the claimant's knee condition wés accelerated by exercise. _é_ee_ :
Deposition of Dr. Grady, p. 31, 32. Dr. Grady testified the claimant had no changes to the degenerafive
joint disease in her knee. S@g Deposition of Dr. Grady, p. 34. Dr. Grady further testified the claimant's pain-
level was close to the same in November 2010 as corﬁpared to her last visit of almost two and one half
years prior. See Deposition of Dr, Grady, p. 36. Finally, Dr. Grady testified claimant's treatment has not

changed. See Deposition of Dr. Grady, p. 41,

033



FINDINGS OF FACT

After careful review of the evidence presented by the parties, including the Hearing and deposition

testimony of the claimant; the deposition testimony of Walter Grady, DO; and the medical records and

exhibits submitted through the APA, s well as my pefsonal observafions of the claimant, IT IS FOUND AS

A FACT THAT:

1.

Al parties to the proceeding are subject to and bound by the terms of the South
Carolina Workers' Compensation Act with Jacqueline Y. Carter as employee, Verizon
Wireless as employer, and American Home Assurdnce Company as carrier.

Per the Decision and Order of Commissioner Barden filed December 3, 2009, the
claimant sustained a compensable injury to her left knee on Decembsr 27, 2006,
arising out of and in the course of her employment with defendant-employer.

~ The claimant's average weekly wage and ‘compensation rate are $486.56 and

$324.39.

After careful review of the evidence, | find that & physical change of condition has not
oceurred. This finding is based upon the deposition of Dr. Grady, the testimony of the

claimant, and the medical evidence substantiated at both Hearings.

Ifind that Darvocet or comparable medication is the only compensable medication.

| find that claimant suffered at least two intervening causes — Zumba as well as a
broken right ankle in February of 2009, which caused her to place more weight on her
left knee. This finding is based upon the greater weight of evidence in the record,
specifically the deposition testimony of Dr. Grady and the claimant.

Claimant's current problems are not related to her 2006 accident with Verizon.  This
finding is based upon the totality of evidence submitted in this case.

-40-
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CONCLUSIONS OF LAW

(

Based upon the foregoing Findings of Fact, and as provided by the Code of Laws of South ..
Carolina, § 42-17-40, it is the determination of this Commissioner that: -
“1," Under § 42-1-130, claimant was a covered employee at the time in question..
2. Under § 42-1-140, defendant-employer was a covered employer under the Act. o
3, Under § 42-17-90 and pursuant to Cromer v. Newberrv Cotton Mills, 201 S.C. 349, 23 S.E. 2d.
19 (1942); Causby v. Rock Hill Printing and Finishing Co., 249 S.C. 225, 153 S.E. 2d 697
(1967) and Gattis v. Murrells Inlet VEW No. 10420, 353 S.C. 100, 576 S.E. 2d 191 (Ct. App.

2003), claimant did not sustain a compensable change of condition with regard to her left
knee, . . '

4, Under § 42-15-60 and Dodge V. Bruccoli, Clark; Layman, Inc,, 334 S.C. 100, 576 S.E.2d 593 .
(Ct. App. 1999), and pursuant to the Order of Commissioner Barden filed December 3, 2009,
claimant is entitied to causally-related future medical freatment that may tend to lessen her
period of disability, as recommended by the authorized freafing physician, specifically
restricted to Darvocet or a comparable medication. B

ORDER

IT I8 THEREFORE ORDERED that the clai‘rhant did not sustain a compensable change of . |
condition with regard to her left knee under Section 42-17-90.

IT IS FURTHER ORDERED that the claimant is entitled to causally-related Dodge medicals that
may tend to- lessen vher period of disability, as recommended by the authorized treating physician,
specifically restricted to Darvocet or a comparable medication.

No hearihg costs are assessed in thi's mattér.

ITIS SO ORDERED.. :

- SOUTH CAROLINA  WORKERS' COMPENSATION
COMMSSION
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Comka{ssimmyﬂkerson, Jr.

CERTIFICATE OF SERVICE
This is to certify the undersigned has this date served this order in the above entitied action upon all parties
to this cause by sending an electronic copy hereof by electronic mail addressed to the attorney or attorneys .
for'said parties or by depositing-a copy hereof, postage paid, in the United States certified mail addressed

to any unrepresented party
April 18, 2011

By: Elaine Boyd, Administrative Assistant to Commissioner Witkerson -
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STATE OF SOUTH CAROLINA
‘ BEFORE THE
SOUTH CAROLINA WORKERS' COMPENSATION COMMISSION
W.C.C. FILE NO.: 0622179 :

Jacqueline Y, Carter, - )
| " Employee,‘ - ;
| Claimant, | ;
v | % DEGISION AND ORDER
Verizon Wireless, g
Employer ,. ;
American Home Assurance Gompany, %
Carrier, , ;
Defendants. - g
)
HEARING: Hearing held in Greenville, South Carolina, on October 15, 2009.
APPEARANGCES: Claimant represented by Harrison White Smith & Coggins, P.A., with

Jeremy A. Dantin, Esquire, appsaring.

Defendants represented by Sowell Gray Stepp & Laffitte, L.L.C., with
Nicolas L. Haigler, Esquire, appearing.

PURPOSE OF HEARING: To determine issues as set forth in Form 21. A

DECISION AND ORDER: By Honorable Susan S. Barden, Commissioner
FILED: Dephss 3 2009
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APA SUBMISSIONS

Pursuant o the Administrative Procedures Act, the defendants submitted records, reports, and

correspondence from the following into evidence:

Physician ‘ - Practice Dates of Service | Page Numbers
1. Piedmont Imaging 03/07/07 Pages 1 - 2
2 Walter Grady, DO | . Grady Orthopaedics 06/07/07 - 02/16/09 | Pages3-30" | .
s D " Mary Black Memorial Hospita 0629/07 | Pages31-33 |
4 | | Smith Therapy Services 08/26/08 Page 34
Exhibits , : ' | DateofReports | Page Numbers.

- . .
A. Claimant's Deposition

Pursuant to the Administrative Procedures Act, the claimant submitted records, reports and

corrsspondence from the following into evidence:

| Physician Practice Dates of Service - Page Numbers
1. Barbara Ray, M.D. Doctor's Care 12/27/06 Pages 35 - 56
‘ 2. Mary Joan Black, M.D. Orthopaedic Associates 1. 03/14/07 - 03/22/07 Pages 57 - 59

| Exhibits Date of Reports | Page Numbers

A. Biographical Information
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STIPULATIONS -
At the call of the claim, the parties stipulated to the r‘ollowing issues:
[ Notice of the Hearing was timely and properly served upon all parties of interest.

9. The South Carofina Workers’ Compensation .Commission has jurisdiction over this
claim. - ' ‘

3. Venue in tne County of Greenvine is proper.

4, »The Clarmants average weekly wage and compensation rate are $486.56 -and
$324. 39 respectively. -

5. The claimant sustained a oompensable injury 1o her left knee on December 27, 2008.

6. The claimant did not sustain permanent impairment and/or disability to her right hip
and/or right lower extremity as a result of the work-related accident. ‘

7. The claimant reached maximum medical improvement with regard to her left knee on
March3 2008, perthe corresponding report of Dr. Walter Grady. '

8. - Dr. Grady provided rhe clarrnant an ergnteen (18%) impairment rating of her left leg as
a result of the compensabre rn;ury by accrden’r

9. With the exception of any self-serving statements or unstipulated medical reports, the
| Cemmission file was made part of the record.

STATEMENT OF THE CASE

| The undersrgned held a Hearing in tnrs matter at the date and location referenced above. Al
partres of rnterest were trmely and properly notified of the Hearing, and the parties and/or their -
representatives appeared at the Hearing. The claimant appeared and was represented by Jeremy A.
Dantin,- Esquire. The employer and carrier were represented by Nicolas L. Haigler, Esquire.
This claim was before the South Carolina Workers’ Compensation Commission pursuant to the
‘Form 21 filed by the defendants on July 27, 2009, to pay permanent partial disability benefits to
claimant. The defendants admit the claimant sustained a oﬁrnpensabln injury to her left knee on

December 27, 2008, arising out of and in the course of her employment with defendant-employer.
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However, the defendants contend the claimant rsached maximum medical improvement ("MIMI") for
her compensable left knee injury on March 3, 2008, with sighteen (18%) impairment of her ieft lower
extremity, per the rﬁedical report of Dr. Walter Grady, the authorized treating orthopedic physician.
Accordingly, the defendants now seek a determination as to the-extent of permanent partial disability
with regar-d to the left leg -un4der Section 42-9-30 of the Act. -

ftis Aaiso the position of the claimant that she reached MM! with regard to her left knee on
March 3, 2008, with eighteen (18%) impairment of her I'e’rt Iower'ektremity. Accordingly, the claimant
seek'_s 2 detsrmination as to the extent of permanent partial disability 10 the left leg; and contends the
claimant is entitled to future medicalltreafhent that may tend to lessen the period of disability under the -

direction of Dr. Grady, pursuant to Dodge v. Bruccoli. Clark, Layman, Inc., 334 S.C. 100, 576 S.E.2d -

533 (Ct. App. 1999). With regard to any alleged right hip injury, ihe parties stipulated the claimant did
not sustain permanent impairment and/er disability as a result of the admitted accident.

Accordingly, the primary .issues fbr determination are: (1) The extent of permanent partial
disability the claimant sustained to her left leg; and (2) Whether the claimant is entitled to future

medical treatment pursuant to Dodae. -

EVIDENGE OF THE CASE

The undersigned has carefully considered all of the svidence presented Dy the parties in this

claim, includirig the Hearing testimony of the claimant; the deposiion testimony of the claimant; and

the medical records and exhibits submitted through the APA. From this evidence, the following is. . -

specifically noted:
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k. HEARING TESTIMONY OF THE CLAIMANT:

The claimant testified on her own behalf. The claimant testified she is 48 years old and had
been employed by Verizon Wireless for approximately 5 years at the time of her work—related accident
on December 27, 2006. | | |

The ciaumant further testified she sustained an-injury 10 her left knee on December 27, 2006,
after fallrng on the ﬂoor while working for Verizon Wrreless She treated wrth Dr. Grady, who ‘

: performed arthroscoprc knee surgery on June 29, 2007. Followrng her recovery from surgery, the
claimant resigned - from Verizon Wireiess to obtain employment closer to her ailing father in
Spartadnburg. The claimant testified she-Is now employed as bank‘rellerfor Bank of America, working
reduced hours ‘in‘order to care for her father. |

Finally, the ciaimant"rest‘rfied she coutinues i0 take 'Darvocet, at the direction of Dr. Grady, for
her left knee‘injury'as well as for her right ankle, which she fractured in February 2009 after falling in
her shower.. The claimant confirmed the right ankle fracture is not causally-related 1o the December
27, 2006, accident.

B. APA SUBMISSIONS:

1. Medical Evidence

- On December 27, 2006, the claimant presented to Barbara Ray, M.D., of Doctor's Care, with
complaints of right hip pain‘ after slipping in water and doing a “split” See Claimant's APA #71, p. 32. .
She was diagnosed with strain of her right hip. 1d. On January 3, 2007, the claimant retumed with
continued right hip pain. The corresponding report indicated the claimant stated she “needs time off of
work to rest.”” Id. at p. 41. She was taken out of work pending the authorization of physical therapy.
On January 22, 2007, the attending physioian indicated the claimant could return to work full-time on

January 23, 2007. Id. at 46. On February 20, 2007, the claimant returned 1o Doctor’s Care with

-5-
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cbmplaints of left knee pain; she indicated she did not want to return to work until pnysical therapy
was completed. Id. at p. 47. On March 7, 2007, the claimant reported her left knee was popping,
weak, and heavy. 1d. at p. 49. The claimant was removed from work unil March 18, 2007,

On March 7, 2007, the claimant presented to Piedmont Imaging for an MRI of her left knee. .

The MRI revealed a_dvanced chondromalacia-in- the  patella posterior aspect of the-medical femoral  ~ ~

condyle, a sma]l joint effusion, superﬁcial infrapatellar bursitis, very subtle inflammatory edema and:
sprain of the me.dia'l collateral ligament. See Defendants’ APA #1, p. 1.

| On March.M, 2007, ihe claimant presenfsd to Dr. Mary J. Black, M.D., of Orthopaedic
Assoclates, P.A., for an evaluation of her left knee. Dr. Black diagnosed the claimant with a sprain of
the-medial collateral ligament, an-d':provided -her' a hinged brace to wear. See Claimant's APA #2, pp.
57-59. _

‘On June 7 2007 the claimant br’esented fo Walter Grady, D.0., of Grady Orthopaedics, with -
complaints of left knee stemming from the work-reléted accident of Dscember 27, 2006. See
Defendants’ APA #2, p. 3. Dr. Grady noted the claimant received an injection on April 7, 2007, which
did not provide relief. |d. Dr. Grady diagnosed the claimant with a medial meniscus tear and
scheduled her for arthroscopic debridement and menisoectomy, and provided her sedentary work
restrictions including .sitting with only short period of standing and walking. Id. atp. 5. On July~,~15,
2007, the claimant presented to Dr. Grady for a follow-up visit after her arthroscopy, which_ocoﬁrred
on June 29, 2007.' |d. at p. 7; see also Defendants’ APA #3, p. 31. The corresponding report

indicated the claimant had mild swelling in the knee; the claimant was ordered to continue physical

therapy. Id. at p. 8.
On the September 4, 2007, Dr. Grady reported *I did tell her it is time for her fo start

progressive weight bearing as tolerated on that left knee.” Id. at p. 12. He further indicated the
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claimant’s range of motion with regard to her left knes stalled around 95-100 degrees. Id. at p. 13.
On October 11, 2007, Dr. Grady indicated the claimant had evolving degenerative joint disease in her
left and right knses; however, he indicated the right knee disease was, “not at all related to her work

capacrty " i, atp. 14 On October 25, 2007 the claimant presented o Dr. Grady for her second joint

- injection-in-her Iett kneeidat- p*t'/’ She recerved athrrd tourth andtlttrrrnrectron onNovember 1,

_»2007, November 8, 2007, and November 14, 2007,respectrvely, Id. at pp. 19-23. On January 3,

2008, the cl’aimant un'derwent X-rays of her left knee, which revealed advanced grade degenerative. |
joint disease in the left knee and patella. Id. at p. 25, Dr, Grady further opined the claimant could

return to regular duty work, but should utilize a cane as needsd. id. at p. 26. On March 3, 3008, Dr.
* Grady opined the claimant sustained zero (0%) percent impairment of her right lower extremity and

eighteen (18%) percent impairment of her !ett !owerextremity. Id. at p. 27.

2, Claimant's Bionraphical Information

The claimant is 48 years old with no children. She graduated from Spartanburg High School,
after which she attended the University of South Carovlina-Upstate and I\/Ii'dlands Technical College.
See Claimant's APA Exhibit A Her employment history inoylludes work as a financial report processor,
adjustment clerk, package handler, transit operator, teller, loan closer, receptionist, and customer
service representative. See Claimant's APA Exhibit A, |

3. . Deposition Tes’(imon\z of the Claimant

+ The claimant testified she completed two years of college at the University of South Carolina,
but did not receive her degree. See-CGlaimant’s Deposition, p. 8,1 19 —p. 7, L. 1. The claimant then
testified as to her employment with Verizon Wireless. Specifically, she tesified she was employed as
a customer service representative, which required her to primarily answer phones and help customers

with billing or cell phone issues. See Claimant's Deposition, p. 9, Il. 2-3. The claimant testified she
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resigned from her employment with Verizon Wireless to find a job closer to home in Spartanburg, as
her job with Verizon Wireless was situated in Greenville. See Claimant's Deposition, p. 10, 1-7. Her
prior employment included work as a customer service representative, receptionist, teller, loan closer

and transit operator. See Claimant's Deposition, p. 11,1. 5~p. 13,1 10.

Theglatmant testiffed With Tegard to-her work-related accident or December 27,2006, which

“occurred when the claimant slipped on some water in the break room at Verizon Wireless. See . ..

Claimant's Deposition, p. 20, 1. 19— p. 21, . 2. She testified she injured her right hip and lefi knee.as
a result of the fall. See Cléimant’s Deposition, p. 21, 1. 5. The claimant testified she treated with Dr.
Grady for her it knee injury; she testified she was released from his care with regar_d(to her left knee
in Octob'e'r 2008. See Claimant’s Deposition, p. 23;-li. 7:15. The claimant further testified she is
currently taking Darvdcet for her left knee, at the direction of Dr. Grady. See Claimant's Deposition, p.
24, I 17‘-21.‘ She also testified she is taking Darvocet for her recent right ankle fracture, which
occurred in February 2009, but is unrelated o her work-related injury. See Claimant’s Depositioh, D.
25, . 14-p. 27,112

Finally, the claimant testified she is currently as a bank teller by Bank of America; she began
that employment in September 2008. See Claimant's Deposition, p. 27, . 13 —p. 28, 1. 11. She
confirmed she works a raduced schedule 1o allow her time to care for her ailing father. See Claimant's |
Deposition, p. 29, Il. 2-4.

| FINDINGS OF FACT

Afier careful review of the evidence presented by the parties, including the Hearing testimony
of the claimant, the deposition testimony of the claimant; and the medical records and exhibits

submitted through the APA, as well as my personal observations of the claimant, IT 1S FOUND AS A

FACT THAT:
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1. All parties to the proceeding are subject to and hound by the terms of the South
Carolina Workers' Compensation Act with Jacqueling Y. Carter as employee,
Verizon Wirsless as employer, and American Home Assurance Company as
carrier.

2. The claimant sustained an admitted injury to her left knee on December 27, 2006, L
- arising out of and in the course_of her employment with defendant-employer. The
parties stipulate to same. '

3. The‘claima'nt’s average weekivy wage and comp’e'nsation‘ rate are $486.56 and.
$324.39. - : ' ' '

4, | find the claimant was a five-year employee of Verizon Wirgless. See Hearing
Transcript. :

5. |find the claimant is 48 years of age. See Hearing Transoript.

5. | fihd the‘dlaimant attended tWo years of collegé. §§§ Deposition of the Claimant,
p. 6; and Claimant's APA, Exhibit A. : ‘ ’

7. 1 find the claimant's job with Verizon Wireless was as a customer service
representative.  This job involved answering the telephone, and assisting
customers with billing issues and cell phone issues. See Hearing Transcript, and
Deposition of the Claimant, p. 8-9. ' '

8 1| find the claimant’s employment history includes jobs as a customer service
representative for various telephone companies, package handler, customer sales
representative for a bank, receptionist, loan closer, -and bank teller. See
Deposition of the Claimant, pp. 11-13; Claimant's APA, Exhibit A,

9. | find the claimant had pre-existing advanced degenerative joint disease. See
Defendants’ APA #2, pp. 14 and 25.

10. | find that because of her work-related injury, the claimant underwent surgery on
her left knee. See Defendants’ APA #2, pp. 31-33.

11. 1 find the climant reached maximum medical improvement for her left knee on
March 3, 2008. See Defendants’ APA #2, p. 27. Also, the parties stipulated to
same. ' :

.12. | find the authorized treating physician assigned an eighteen (18%) percent
impairment rating to the left knee. See Defendants’ APA #2, p. 27.

13. | find that because the claimant's pre-accident job with Verizon Wireless was
primarily sedentary, the authorized treating physician released the claimant with
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nc rastrictions. He also instructed the claimant to utilize a cane “as needed.” Sse
Defendants’ APA #2, p. 26; APA #4, p. 34.

14, | find that as of the date of the Hearing, .the claimant by choice works for a
different employer, at reduced hours as a bank teller, in order to be available to-
care for her sick rather See Heanng Transcnpt '

15. [ find the clarmant is entitled to receive _Qggg_ medrcals that may tend fo Iessen
" her-period-of-disability,-as-recommended-by-the—authorized-treating—physician: -
including Darvocet or comparable medication. This Finding is based upon the -
medical evidence in the record, including the medical reports of Dr. Grady.

16. | find the claimant is entitled to twenty-five (25%) percent permanent partial
disability with regard to her left leg, pursuant to Section 42-9-30(15) of the Act.

CONGLUSIONS OF LAW

Based-upon the foregoing Findingé of Fact, and as provided by the Code of Laws of South
Carolina, § 42-17-40, it is the determination of this Commissioner that:
1. Under § 42-1-130, claimant was a coverad empioyee at the time in question. .

2. Under § 42-1-140, defendant-employer was a covered employer under the Act.

3. Under § 42-1-160, cleimant sustained a compensable injury 1o her left knee on December =~ - -

27, 2006.

4, Under § 42-9-30, claimant is eniitied to twenty-five (25%) percent permanent partial
disability with regard fo her left leg.

5. Under § 42-15-60 and Dodge v. Bruccoli, Clark, Layman, Inc., 334 S.C, 100, 576 S.E.2d
593 (Ct. App. 1999), claimant is entitled to causally-related -future medical treatment that.
may tend to lessen her period of disability, as recommended by the authorized trea’nng

. physician, rncludrng Darvocet or comparable medlca‘non -

. ORDER
* IT IS THEREFORE O'RDERED that the claimant is'e_ntitled twenty-five (25%) percent permanent

partial disability to the left leg, or 48.75 weeks of peneﬂts, or $15,814.01.
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IT IS FURTHER ORDERED that the claimant is entitled to causally-related Dodge medicals that

may tend to lessen her period of disability, as recommended by the authorized treating physician,

including Darvocet or comparable medication.

No hearing costs are assessed in this matter.

TT-15-S0-ORDERED- ) '
-SOUTH AROLINA WORKERS' COMPENSATION
COMMJSSION .

/
ya

BY:

_Ho?’jkab'le'sdsan JS Barggh, Commissioner
i ~ CERTIFICATE OF SERVICE
| ) This ls tq certify pwat the' undersigned has this date
/Q /2 , 2009 ser_vied this order in the above entitied dction upon ait '
v . parties 1o this cause by depostting a copy hereot

posiage paid, in the Unitad Siates mall addressed {o

the adome)y or atiomeays fcr said parties,

1% This %&dayof Leppmboe 2007
i sy 2E/577 Loz ) |
Admpinisirative Assistant {o the Commissionser
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS

COUNTY OF GREENVILLE : ; Civil Action No.: 2011-CP-23-7975
Jacqueline Y. Carter, Employee, ) (W.C.C. File No.: 0622179)
| . Ci_aimant/AppeIIant, ;
V. ; MOTION TO RECONSIDER |
Verizon Wirgless, Employer, ; R | | =L
_, ) L ES
American Home Assurance Company, Carrier, ) < ‘::i
|  Defendants/Respondents, 3 I; %;
A N

8}
(43

Venzon ereless and American Home Assurance Company ("defendants") hereby move pursuant
to Rule 58(g) of the South Carollna Rul°s of Civil Procedure for this Court to reconsider, alter or-amend
its decisionto reverSe the Decision and Order of the South Carolina Workers' Compensation Commission
filed on November 9 2011 ,' fo_f the fol'lowing reasons: |

(1) Byway of Form 4, Judgment in a Civil Case, entered on June 12, 2012, the Circuit Court
reversed the Decision and Order of the South Carolina Workers® Compensation
Commission ("Commission") filed on November 9, 2011, However, the Order of the Court
neither addressed the grounds or arguments raised by parties nor provided the grounds
or reasons explaining the reversal, but only requested counsel for the claimant to draftthe
proposed Order. .

(2)  OnJuly 24, 2012 the defendants received the Order of D. Garrison Hill, Circuit Conrt
Judge, filed on July 19, 2012. The Order reversed the Decision and Order of the South
Carolina Workers' Compensation Commission in its entirety.

(3)  Defendants contend the Circuit Court's exclusion of any explanation or discussion
regarding the grounds raised by the parties or the reasons for reversal prohibits.
defendants from "concisely and directly" raising such grounds on appeal, as is required .
by Rule 208(B), SCACR. See Bowen v. Lee Process Sys. Co., 342 8.C. 232, 536 S.E.2d
86 (Ct.App.2000)(remanding trial court's grant of summary judgment for an order more
specifically identifying the grounds for its ruling). Additionalty, under Rule 208(B), broad
general statements of issues on appeal may be disregarded by the appellate court, which
would be unavoidable under the current order and would certainly cause unnecessary
prejudice to defendants.
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ld.

Defendants contend the Circuit Court srred in reversing the Order of the Commission
finding the claimant did not suffer a change of conditionapparently on the basis the denial
was premised upon an error of faw. Specifically, the Circuit Courterroneously relied upon
the precedent set forth in Mungo v. Rental Uniform Service of Florence, 383 S.C. 270,

768 S.E.2d 825 (Ct. App. 2009), wherein the Court held, based upon a wholly

dxstmgulshable set of facts, that "[r]eview of an award at a change of condition hearing

. .concerned with the date as of which the claimant's condition was determined rather
than the date of the actual hearing in which that award was rendered." Importantly, the .
Court ignored the controlfing precedent of the Supreme Gourt of South Carolina that a
change of condition "means a change in the physical condition of the claimant as a result
of the original injury, occurring atter the first award." Causby v. Rock Hill Printing &
Finishing Company, 249 S.C. 225, 153 §.E.2d 697 (1967)(citing Cromer v. Newbeny

- . Cotton Mills, 201 S.C. 349, 23 S.E.2d 19 (1942)(emphasis added).

Defendants further contend the Circuit _Court erred in reversing the Order of the
Commission finding the claimant did not suffer a change of condition apparently on the
basis the denial was not supported by substantial evidence. The defendants assert Dr.
Grady, the relied upon medical expert, unequivocally testified he could not determine, to .
within a reasonable degree of medical certainty, whether the claimant sustained a change - -
of condition after the Hearing in October of 2009 but prior o the evaluation by Dr. Grady
in November-of 2010. See Deposition of Dr. Grady, p. 22, 1. 5-p. 23, I. 6. This medical -
testimony constitutes substantial evidence to support the finding of the Commission that,

-consistent with the controlling precedent set forth by the Supreme Court in Causby and .

Cromer, the claimant could not prove she sustalned a change of condition after the lﬂltlal
award '

Defe'ndants contend the Circuit Court erred in reversing the Order of the Commission
finding the claimant's testimony did not suppart a change of condition apparently on the
basis the finding was not supported by substantial evidence. Specifically, the defendants
assert the Circuit Gourt has simply overlooked the substantial evidence to support the

finding of the Commission including but not limited to claimant's testimony thatherpain - . -

has not increased since the Hearing-in October of 2009. See Hearing Transcript, p. 42,
. 17-p. 43, 1. 15, p. 43, 1. 22-p. 44, 1. 1. In fact, the claimant actually testified her
condmo_n';s such that she "rarely" uses a cane whereas previously that was not the case.

Defendants further contend the Circult Court erred in reversing the Order of the
Commission finding the claimant sustained “at least two intervening accidents” on the

~ - basis the finding was not supported by substantial evidence inthe record. The defendants

assert the Circuit Court has again overlooked substantial evidence to support the finding.
Specifically, the claimant's records from the Trinity Health and Fitness confirm she
exercised atthe gym 105 times from June 8, 2010, through February 7, 2011. Moreover,
the claimant unequivocally testified her knee problems did not return until she started
exercising at the gym. See Deposition of Appellant; p. 11, 1:1-25; p. 12, 1. 1-4; p. 13,
I, 24-25: p. 14, 1. 1-9. Finally, Dr. Grady confirmed the claimant's knee pain returned

..2-

049



during the summer of 2010, and certainly could have been caused by exerciss. See
Deposition of Dr. Grady, pp. 25 and 31.

(8)  Finally, the defendants contend the Circuit Court erred in reversing the Order of the
Commission regarding Dodge medical based upon the determination the change in the
wording of the original Order of the Single Commissioner was erronsous. Specifically, the
defendants assert the Circuit Court has failled o acknowledge the finding of the
Commission is wholly consistent with the recommendations of future medical treaiment
by Dr. Grady, who testified his plan from November 4, 2010, remains the same, i.e.
prescriptions for analgesics and non-steroidal anti- mﬂammatory medications. See -
Deposition of Dr. Grady, p. 40. As such, the Commission's finding does not alter, bmonly :
clarifies, the opinion of Dr. Grady with regard to Dodge medical treatment and, therefore, -
should not have been reversed. :

" Based upon these grounds, defendants, by and through their undersigned counsel, respectfully
' request this Court to reconsider, alter or amend its Form 4, Judgment in Civil Case, entered on June 12,
2012 to provide specmc reasons for the decision to "reverse" the Decision and Order of the South
Carohna Workers Compensatlon Comm|33|on In addition, the defendants respecﬁully request this Court

to reoonsnder the Order entered on July 19, 2012

SOWELL GRAY STEPP & LAFFIT
/ W

rady L B r
- Nicolas algler
-Sowell Gray Stepp & Laffitte, LLC.
1310 Gadsden Street
Post Office Box 11449
- Columbia, South Carolina 29211
(803) 929-1400

WE S0 IVIOVE

Attorneys for Defendants
- Columbia, South Carolina -

[

August 2, 2012
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ee File #: 0622179
\;rrier File #: 20061245738-0001
4 Carrier Code #: _00956
"Employer FEIN #:

South Carolina Workers’ Compensation” mmission
1612 Marion Street ¢ Post Office Box 1715 -

Columbia, South Carolina 29202-1715

(803) 737-5723

WWW .WCC.5C.gov

Claimant's Name: Jacqueline Y. Carter SSN: . Employer's Name: VERIZON WIRELESS-SOUTHEAST

Address: _106 Kensington Drive, #102 - Address: 1717 Arch Street _

Clty:  Spartanburg ' ‘ State: SC  Zp: 29306 City:  Philadelphia : State: PA  Zip: 19103 .
Home Phone: (864 ) 266 - 8687_. _ Work Phone:  ( ) - Insurance Carrier: . American Insurance Group Plan

Preparer's Name: Jerémy A. Dantin ' - lawFirm; HWS&CPC o Preparer's Phone #; (864 ) 585 ~ 5100

Complete each information blank. To request a hearing, check Box 13b, mdlcate the kinds of benefits claimed by checkmg the box(es) at -
Lines 6, 7, 8, and 9, and file.this form in duplicate. . ‘ .

A claim for workers’ compensation benefits is made based on the following grounds: . Date of Injury or Illness:_12/27/2006_
X Injury [ Tliness [ Repetitive Trauma : : .

1a. The daimant sustalned an injury to left.leq (par(s) of Body Injured) on 12/27/06 In Spartanburg county, state of SC.
1h.  Body pari(s) affected are: left leq - -

Briefly describe how the accident occurred. Slipped and fell on water in the break room at ptace of employment..

2. Both the claimant and the employer were subject to the South Carolina Workers’ Compensation Act at the time of injury.
3. The relationship of employer and employee existed at the time of Injury. '
4, At the time of the injury the clalmant was performing services arising out of and In the course of employment.:
5. Notice of the accidental injury was given to the Empldyer on 12/27/06 (month/Day/vear) In the following manner: Reported to Supervisor
X 6. Due to injury, the daimant is in need of (check one):
[ (&) medical examination and freatment for:
(b additional medical examination and treatment for: Jeft leg _
O z. Due to Injury, the daimant requests temporary total disability benefits because of lost compensable time from work and wages for the period of; -
1 s. Due to the injury, the Claimant has permanent disabiiity of the following nature and extent (check one): Pre-Matura at this time -
[ (1) General Disability: [ Total [ (2) specific Disability: [ Total
1 (3) Wage Loss ‘O partial 1 partlal
O o, Due to the Injury, the Claimant has a serious bodily disfigurement consisting of: ______ :
10a. ét %he time of the Injury, the Claimant was paid weekly wages of $4B6.56, and demands accounting of days worked and wages earned as provided
y faw,

10b. Give names and addresses of all emp!oyers for whom the Claimant has worked since the date of the accident:
Verizon Wireless, 701 Brookfield Parkway, Greenville, SC 29607; Bank of America, 2190 Southport Rd., Sptg SC 29306; BB&T,
1488 W O Ezell Blvd., Sptg., SC 29301 :

11a. Further grounds or unusual aspects of claim: This case was tried before Commissioner Susan S. Barden on 10/15/09, An Order dated
12/3/09 was handed down awarding the Claimant a 25% impairment of the left leg. Claimant has suffered a material worsening in
hier medical conditions.as shown by the 11/04/10 notes by Dr. Walter Grady, attached hereto. For such other and furthel relief as i
the Commission deems just and proper.

11b.  List names and addresses of all physidians or other medlcal specialists who have seen or treated the Claimant as a result of the accident: :
Dr. Barbara Ray, Doctor's Care, 218 E, Blackstock Rd., Sptg., SC 28301; Dr. Mary Joan Black, Orthopaedic Associates, -
1330 Boiling Springs Rd., Ste. 1600, Sptg., SC 29303, orthopedlc surgeon; Dr, Walter Grady, Grady Orthopaedlcs, 480
Floyd Rd., Spta., SC 29307

11c. To the best of your knowledge did you have any prior permanent disability? Yes; If yes, describe: The 25% im oairment to the left leq
awarded in the Order signed by Commissioner Barden dated 12/3/09.

12. - Appropriate benefits as provided in the Act for the above grounds and other rellef as the Workers’ Compensation Commission may direct as just and
proper.

[ 13a. Iamfiling a claim. T am not requesting a hearing at this time.
am requesting a hearing. A $25 fee is required.

mated time needed for hearing: 1 hour
I verify ghaContents of this form are accurate and trua to the best of my knowledge.

: Attorney for Claimant idantin@spartaniaw.com I /9’[//0
pfeparer’s figratire- Title Email Date
mw-zm through R.67-210 and R.67-601 through R.67-615. Questions about the use of thls form may be directed to the Commission's Clalms
ent.
WCC Form # 50 5@ Employee’s Noticqg im and/or
Revised 5/07 Request for Hearing



WET File #: 0622179
Cal, " File #: 20061245738000)
Carrier Cods #;

sC Wor!kers’ Compensation Commission
+1333 Main Street, Suite 500
P.Q. BOX 1715
Columbia, 5C 29202-1715
! Employer FEIN #:

<

Jacqueline Carter . Verizon Wireless Southeast
Qalmant’s Name SON Employer's Name
106 Kensington Drive, #102 Spartanburg, SC 29306 1717 Arch Street, Philadelphia, PA 191063 -
Address Clty State Zip Address City State Zip
_(864) 266-8687 . American Home Assurance Company .

Home Phone Wark Phone - _ Insurance Carrler . . -

Grady L. Beard, Esquire : (803) 929-1400

Preparer's Name S . * Phone #

: - Date of Injury or Iliness:  12/27/06
Complete each information blank. Specify clearly when contentions are admitted in part and denied in part. The employer/carrier
in answer to the claim, respectfuily shows: : . . - s - :

1. Itis admitted the employee sustained an injury on or about the date set forth In the Form 50. The reasons for denial are;
: Defendants specifically deny claimant sustained a change of condition with regard to her compensable left knee injury, as

alleged.

2. ltis admitted both the employer and employee were subject to the Workers’ Compensation Act at the time In question, The
reasons for denial are: _ See No. 1 and No. 11. :

3. Itls admitted the refationship of employer and employee existed at the time in question. The reasons for denial are:
See No. 1 and No. 11. . : : i

4. Iils admitted at the timein question the employee was performing services atising out of and in the course of employment. The
reasons for denial are; _ See No. 1'and No. 11. - :

5, 1tis admitted notice of the injury was given to the employer, The reasons for denial are;  See No. 1 and No. 11.

6. Itis denied the employee needs / is entitied to additional medical care as a resuit of injury. The reasons for denlal are:
Claimant did not sustain a compensable change of condition, as alleged. See No. 1 and No, 11. - ) ) )

7. Itis denied the employee is entitled to temporary tota! disability for the period{s) of: _ None specifically claimed on Form 50.
Any benefits due were paid. See No. 1 and No. 11,

8. Itis denied the employee Is permanently disabled. The reasons for denial are: None specifically claim on Form 50.
No evidence of same. See No. 1 and No. 11. - :

9, ltls denied the employee has a serious disfigurement.

10.  Itis contented that an average wéekly wage of § __ Previous Order of SCWCC _ applies, according to attached accounting of employee's
eamnings as provided by law. '

11, Further contentlons or grounds of defense are:  See attached. See also No. 1.

12,  Estimated Time Needed for Hearing: 1 hour.

1 certify that I have served this document pursuant to R. 67-212 by delivering a copy to _Jeremy A. Dantin, Esquire -

Harrison, White, Smith & Coggins, P.A., 178 West Main Street, Post Office Box 3547, Spartanburg SC 29304 Name- =
on the 29th day of December , Ad;rgslso by first class mall, [ certified mall, [ personal service:
IA verify the coptents of-this form aré accurate and true ;co the be;st of hy knowledge. -
/, 5“"/’7' | Attorney for Th?n UEmployer/Carrier gbeard@sc;w?(lgray,com Decembzgrt29, 2010
e ma ate

‘eparer’s Signature

se of this form may be directed to the Commission's Judiclal Department. Pursuant to R.67-606,

Refer to R.67-205 and R.67-601 :
m the date of filing this form.

a Form 20 must be flled with the

WCC Form # 51 ' EMPLOYER'S ANSWER TO REQUEST FOR HEARING
Rev. 09/07 DEC 29 2010 51 052

lur File No.: 5332/8041 — e -y
: FRONT DESK

NNl omend Mmoo o rn



Jacqueline Y. Carter v. Verizon Wirsless Southeast
- WCC File No.: 0622179
Date of Accident: 12/27/06
Claim No.: 200612457380001
‘Our File No.: 5332/8041

- (Continuation from Form 51) -

11, Further contentions or grounds of defense are: All affirmative and specific defenses (see Req. 67-603).
including but not fimited to §42-9-60 and §42-17-90; intervening frauma: degree of disability, if any.
attributable to this injury speculative; claimant’s problems personal in nature and not work- related
defendant reserves the right to amend thls Answer and piead additional defenses. L

SOWELL GRAY STEPP & LAFF!TTE L.L,C.

.By ///%M

Grady eard
1310 Gadsden Strest

" - Post Office Box 11449
Columbia, SC 29211
(803) 929-1400

Aﬂomeys for Employer/Carrier
Columbia, South Carolina. |

December 29, 2010.
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STATE OF SOUTH CAROLINA
COURT OF COMMON PLEAS

COUNTY OF GREENVILLE 2011-CP-23-07975

JACQUELINE Y. CARTER,
PLAINTIFF,

TRANSCRIPT OF RECORD
OPY.

May 29, 2012
Greenville, South Carolina

vsS.

VERIZON WIRELESS SOUTHEAST,
" DEFENDANT.

—
e e e N e e S S S e St S S S N

BEFORE:

THE HONORABLE D. GARRISON HILL, JUDGE.

APPEARAN CE S:

JEREMY J. DANTIN, ESQ.
Attorney for the plaintiff

NICHOLAS L. HAIGLER, ESQ.
Attorney for the Defendant -

HOLLIE M. JENKINS
Circuit Court Reporter
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Mr. Dantin

She, also, testified about an increase in pain. She

believed that she was "abSolutely worse." . She confirmed

. that she has that crunching crepitus in her ‘left knee now

thét she did not have in'2009., She confirmed that she

' ,COuid not flex her lég'as much as she could in 2009.

All of that, again, we believe shows that there is no
basié for the single commissioner's finding thatlDr. Grady
and the Claimanﬁ did not testify or opine in a way that
supported a change of condition.

We believe, Your Honor, that the real pfoblem in this
case comesvfrom a misunderstanaing of‘the law. Most
particuldrly, an issue that came up during the course of
this litigation, and at the single commission levél, and

in front of the appellate panel was this notion that

- Dr. Grady was not able to pinpoint whether the change of

condition took place before the date of her change of
Condition hearing, or subsequeﬁt tc that date.

We believevthat this has no bearing on the change of
Condition analysis whatsoever. . And, in fact, this matter
haé been directly addressed by the Court of Appeals in

Mungo v. Rental Uniform Services, which we briefed

extensively. 1In that case, there was a matter that was
coming to a hearing. And a letter -- the Claimant was
evaluated by a doctor the week subsequent to -- I'm sorry,

preceding the hearing. The Claimant's attorney tried to
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get that record into evidence, but that record was not
allowed as being untimely.

So it wasn't considered at all by the commission.
They went ahead and gave an order. And then the Claimant
subseqpently filed for a change of condiﬁion. As it turns
out, the basis for the chaﬁge of condition was therein |
that the record, actually, predated the time of the
hearing; The Court -- or the Defense, rather,‘tried.to
say, wéll, that did not -- that change did not occur after
the déte of the heariné. It, actually, existed before the
date of the heafing. And, therefore, it's not a change of
condition. That has to occur after the date of the
hearing.

The Court of Appeals disagreed with that argument
and, specifically, said -- and I quote, Review of an award .
at the change of condition hearing'is concerned with the
date as to which the Claimant's condition was determined,
rather than the date the actual hearing at which the award
Was'rendered. This is exactly analogous of this case..
The only difference being there was no evidence that the
change existed befqrehand.

I've noted in both the argument that we've had
previously on .this and in the brief submitted to you that
the Defense has said, well, the difference here is that

there was evidence before. We pelieve that distinction,
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actually, helps us. ,

In this case, there was no evidence of the condition

change beféfe. HoWever, Dr. Grady, specifically,

testified that he believed the Appellant was worse now

than she was_atvthe time he assigned the 18 percehtv_
impairment to her left lower extremity. The o;iginai
couft'never considered any other evidence of change. Aﬁd
tﬁat'é the key factor here. Thét‘s, also, been repeated
ih_the Gattié case and‘in the Clark‘case, which hés,_alsb,
been briefed to the Courf. |

THE COURT: Well, they’fe sayihg that Dr. Grady
didn‘t séé her for:like a 20-month period, and that's what

takes it out of all these cases you're talking about in

part.

What about that?

MR. DANTIN: Well, there's nothing in any of these

'ordersvthét suggests that there's a certain period of time

- that they have to be seen in. _The_critical analysis is

what the commission considered at the time they rendered

their opinion. So they were not considering any other

evidence of .a change of condition. There was no other
evidence offered, except what was offered by Dr. Grady.
And that was what fhey considered. So what happened after.
that was not material, because it was never considered by

the single commissioner, or the commission.
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So the only evidence they coﬁsidered dealt with how
she was at the date of maximum medical imprdvement, just
as it was 'in Mungo. That's what we should be taking this
from, not from the date of the hearing. 'So we believe
that's a fundamental misunderstanding of the law that we .
think is colored through the decision both of theisingle
commissioner and full commission level.

Furthermore, the single commissioner, also, found —-—
and this was, again, affirmed in full by the full
commission that there were -- there was no change of
condition, but then that there were two intervening causes
of the change of condition. Obviously, that's a
conflicting order right there. Because if there's no
change of condition, there can't be intervening causes.
But that contradiction aside, let me just address what the
court looked at -- or what the commission looked at.

First, the commissioner'aﬁd the full commission found
that Zumba classes were an intervening cause of this.
First of all, I'll tell you, and I've said this to the.
commission as well, T don't know what Zumba is. But it's
been explained as some kind of cardio dance class. And

the Claimant testified that it has motions that mimic

boxing. She --

THE COURT: I don't know how I can decide this

without you forming some kind of --
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Mr. Haigler

17

- —_—

the cases cited in poth briefs for th
sure there is 2 misunderstanding of t

sure there's not a mlsunderstanding °

sentinel case On thls-issue. We have
cited in the Cattls case that we both

condition is as follows —— and thlS i

that is still good from the supreme C

carolina where a change of condltlon

change'in claimant's physical conditi

original injury'occurring after the il

T can't saY it any clearer than

+the Court>said, the f

Occurring'after
reiterating cattis where Gattis
cattis said it a few years ago.
eccurs'when‘the Cclaimant experiences
physical condition as a result of the

occurring after the first award, citi

know where the qisunderstanding 1s.

Supreme Court precedence. That's all

THE COURT: Well, s© 1 guess the

was unclear about DI. Grady's testimo

that definition exactly?

MR. HAIGLER:

it up earlier when you were T

prought

I'm readlng a Supreme Court case 7 and thlS is the

—- the Court of Bppeals in

A change of the condition

and that was my next point.

at matter. I'm not

he law. 1IN fact, I'm

£ the law. In fackt,
both cited it, It's
cited. A change of
s from 1967 ‘a case

ourt of South

is defined as &

on as a result of the,
jrst award.
that. That is what

irst award

a change in the
original injury
ng Causby. I don't

T'm just citing

I'm doing-
question is, what

ny that didntt fit

And you

eferencing the

- —

-
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timeline, the delay in pursuing this opinion. And he

gave --— the timeline he laid out was absolutely correct.
What he didn’t —-— {here was one part he didn't mention,
though.

The Claimant reached“MMI in March of 2008. We didn't
geﬁ to a hearing until October of the next year. Aand the
only reason wWe got to that hearing was because 1 filed for
it. Otherwise; hg would hévé —— this -could have gone on
forever without there ever being a determination. He was
neﬁer pursuing the detefminatioﬁ of permanent disability.

The only reason We€ got there is because I filed the 21 to

. get us there. and then, subsequent to that, another 20

months went by pefore he ever got an opinion on the change
of condition. |

go what he's asking you to do, pasically, s allow
t+he change of condition to start when the Cclaimant reaches
MMI. He can sit on his rights to pursue permanent

disability for as long as he wants, have & hearing, and

then he has a year to file. But the change could have

occurred any time during the period between when the guy
reached MMi and whenever - we had that first award. and
that-is_not what the statute is trying to get to. That 1is
completely not the statute. That is a manipulation of -

what the court of Appeals said in the cases that have been

cited by the Claimant.
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Mr. Haigler

21

occurrnd before the hearing, a day after the last time I
saw her, or afterwards. That s a causation issue. And he
wasn't able to give that to a reasonable degree of medical
certainty. In fact, he sald it repeatedly in his
deposition, whlch we Look last year. SO that's the issue.

_The issue is that_lf you go by what the Supreme Court
says, then he couldn't give a causation statement to a
reasonable degree of medical certainty as to when the
change of condltlon occurred. So it's critically

important, in my opinion. And ve would submit to thlS

Court the same thing.

I think there's another -= T still think the most
telling issue in this entire case is the interveﬁing
accident issue. And I would submit to you, Your Honor,
Zumba occuired after she saw Dr..Grady; However, whét
Jeremy didn't telling you was - is in her testimony, she,

clearly, stated —-- we asked her, when did you start having

these problems with your lefL knee7

. ghe said, Well, when I sLarted going to the gym
That's a direct quote from her deposition. It's on
Page 11 of her deposition, Pége 14 of her deposition, and
Page 15'of her deposition. "My knee started hurﬁing in
the summer of 2010." Well, in the summer == and so, of
course, we go, Where were you working out? We went and

got her records and find out she had been working out five
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times a day [sic], 100 -- I think it was 105 times over a

160 day period. . In fact, she said sometimes she went

‘twice to the gym.

THE COURT:_‘Well, is there any medical testimony in
the record that --

MR; HAIGLER: Absolutely, absolutely.

In.fact - well, first} I'11 say if your knee

feels -- if your knee is in such bad shape that you've had

a change of condition, then how in the world are you going

ro the gym? That's my first statement. And so she went
all thatAtime.

So I asked -- so, of course, she tells us, My knee
started hurting when I started exercising. SO we asked
Dr. Grady, Could that have exacerbated or accelerated her
problem with her knee?

He said,'Yeah, it. could have.

He -- it's in his deposition. Now, he didn't want to

~ move from his opinion that she had a change of condition.

Well, we re not really arguing that The question'is,
what caused the change of condltlon, and can he meet the
statute? First of all, he can't meet the statute.

| gecondly, if there is a change, which is what the
commissioner was saying, even if there's a change of
condition that's causally related to the accident, there's

an intervening accident. In fact, I don't think -- T
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mean, there's Jjust no doubt about that. She admitted it
in her deposition. She admitted it at the hearing
repeatedly that the reason her knee started hurting, the
reason she needed_to go see Dr. Gfady is because éhe was
exercising. That's-plain_and simple.

And the reason it's important, Your Honor, is that
this is a substantial ev1dence questlon If there's
substantial evidence to support the intervening aécident,
then it's for the fact finder to decide. And there is,

certainly, substantial evidence to support Dr. Grady's

testimony, one, the Clalmant's testimony in two dlfferent

occasions, two, that she had an intervening accident.

‘And, in 2010, the real reason she has this change of

“ condition or whatever change she's had is because of her

excessive working out at the gym. I don't thihk there's
any way that Jeremy can get_around the substantial‘
evidence quesﬁion in this case.

THE COURT: Well, I still haven't heard the medical
testlmony to a reasonable degree of medical certainty théﬁ
it was a cause of her worsenlng condition.

Where is that in the record?

MR. HAIGLER: On page 27 of Dr. Grady's deposition.
And I'11 just.read it to you, read it right to you,

Doctor -- or Judge. I said, ; guess my question is when

you saw her in November and as you noted quite thoroughly
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in,the_;eportvthe_conditiopmoﬁuggy»knee, was that
accelerated by the fact that she was exercis;ﬁé”£ﬂat
frequently during the period of time just prior to this
report? Was it accelerated over what it would have been
just naturally using her knee? |

He said, 1 would‘haVe to say —- I would‘have to
ansWér it's ﬁoséible.
| And then I asked, Is there any way for you to state
to a reasonable degree of.medical certainty whether the
condition -- and then he went into this whole dialogué
zbout backing right up in his prior opinion.

But that's not -- the point, Judge, Your-Honor, is.he
just, clearly, Ssaid it's absolutely possible that that's
what happened, put there's nb way for me to know.

THE COURT: He said it's absoluteiy possible, thoser
wefe his words?

MR. HAIGLER: Well, I meén, I would have to answer
it'sipossible, Your Honor. That was his answer.

THE - COURT: Possible, does that meet the standaid
of —-- ‘

MR. HAIGLER: It's not my burden to meet Che
standard, Your Honor, if it'é possible.

THE COURT: Well, how are you going to -~ how is the

commission going to make a medical conclusion when they

don't have evidence of causation to a reasonable degree of
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symptoms.

THE CCURT: Was there éqmething in the original order
that prevented her from exercising?
MR, HAIGLER: In the order of the single
commissioner,'thefe was not.,
' THE COURT: Pardon?
MR. HAIGLER: There was not. No, there was not.
And so I think -~ to wrap up my argument, I think

thefe's two parts. First of all, the Supreme Court has

laid out what the standard is. Dr. Grady was not able to

give an opinion to a reasonable degree of medical

certainty as to whether the change of condition, if one

" occurred, occurred after the award or before. I mean, I

can't make the law. I'm just reading what the Supreme .
Court said. He couldn't give that opinion.. And that's
crystal clear. |

The other thing is that substantial evidenpe supports

the intervening accident that occurred during the summer

of 2010.‘«Ahd, therefore, we don't believe that this can

be révéfséd oh fhe basis of substantial evidence.
'Thénk you, Your Honor.
THE COURT: An interveniné accident is éxercising?
MR. HAIGLER: It can be. |
THE COURT: Okay. Thank you.

MR. DANTIN: Your Honor, 1f I may very briefly.

065




10
11
12

13

15
16
17-
18
19
20
21
22
23
24

25

27

b Firstof-all,.-the-commission--didn't- £find--that—— - -

exercise in general was an intervening cause. They,

was an intervening cause of this change of condition.
Further -- and I won't beat this to death, Your

Honor. But, insofar as the law is concerned, you' know,

of the hearing. But that law was quoted by the Court of

' of the hearing, not the date of the hearing itself.

other evidence, other. than what Dr. Grady. based his
opinion on when he last saw her. I mean, we could reach
an absurdity under this hypothesis wherein you. could

always ask a doctor, well, couldn't it possibly --

a month before the hearing, or two months before the -

haring? Yeah, theoretically, I guess that always could

>speCifically, found that Zumba was the interveniné cause.
And she hadn't a at the time that Dr. Grady - had seen her.
So there is absolutely no evidence whatsoever that Zumba,

which is the specific thing identified by the Commiséion/

the 1967 opinion says a change of condition from the date

the commission considered the condition to be at the time

Appeals in Mungo. They understand that. But what they're

trying to point out is what you look at critically is what

And, again, in this case, they had not considered any

theoretically, couldn't her condition have changed before-

this date of the hearing if they didn't see her, you know,

have taken place. I mean, we would enter a realm where we
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..... have_to send_somebody._to.the doctor  the day-of.or-the-day—.——-
before the hearing in every case in order to get some base
line so that we can use the exact date of the hearlng as
our- benchmark going forward for a change of condition.
‘Clearly, that's not what-the legislature intended with
this.- o
And insofar as, you know, having a year to file it,
| tne year to file a change of condition starts on the date
of last payment, not the date of the hearing. And very
frequently, Your Honor, we'll have Claimant's and
Claimant's will choose to take their payments by the week,
instead-of lump sam. And those weekly payments may
stretch out.fer years. And the change of condition time
" doesn't start until the last payment ls received. aAnd |
then they have a year after that../So this notion of
sﬁrefching the time occurs routinely in comp. |
Thank you.
THE COURT: Thank you all for your arguments
I'm going to look at it in light of what you've told
me today. And I'll let you know my decision, hopefully,
in the next several days;

Fokkkkk kK hkk kX AEND OF TRANSCRIPT OF RECORD * x* %k &k skdkok
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1
THE EFFORT.BEING OBVIOUSLY.TO KEEP PRESSSURE
OFF THAT OTHER KNEE. S0, THERE IS ABSOLUTELY
NO EVIDENCE THAT HER RIGHT ANKLE FRACTURE HAD
ANY BEARING ON HER LEFT KNEE. THERE IS
CERTAINLY NO MEDICAL TESTIMONY ABOUT IT. THERE

IS NO MEDICAL OPINION ABOUT IT AND CERTAINLY

FAR FROM ANYTHING THAT WOULD ARISE TO A

SUPERCEDING;, INTERVENING CAUSE. TO THE
CONTRARY bR. GRADY TESTIFIED SPECIFICALLY THAT

WHAT HE SAW IN TERMS .OF HER PROGRESSION WAS

EXACTLY WHAT HE EXPECTED TO SEE GIVEN THE STATE

OF HER KNEE WHEN HE LAST SAW HER IN MARCH OF
5008. SO, I DON'T THERE IS ANY EVIDENCE TO
SUPPORT ANY FINDING REGARDING AN INTERVENING
CaUSE ON EITHER THE ZUMBA OR WITH REGARD TO
THAT RIGHT ANKLE FRACTURE. YOU KNOW, ANOTHER
ISSUE IN THE CASE THAT CAME UP AND I HANDED UP

THE MUNGQO CASE FOR YOUR REVIEW AND I'M SURE YOU

ARE FAMILIAR WITH IT, BUT A LOT WAS MADE BOTH

AT THE TIME OF THE HEARTNG AND IN RESPONDENT’ S
BRIEF ABOUT DR. GRADY'S INABILITY TO PINPOINT
WHETHER THIS CHANGE OCCURRED BEFORE OR AFTER
CHE DATE OF THE HEARING. AND, THIS 15 AN ISSUE
PHAT IS -- MUNGO IS BXACTLY ON POINT WITH THIS

AND IT HAS BEEN SETTLED BY THE COURT oFr
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APPERLS. WHEN YOU HAVE MEDICAL EVIDENCE THAT

IS NOT CONSIDERED PRIOR TO, OR ALONG WITH, THE

. ORIGINAL HEARING, THEN IT IS -- YOU DON'T GO

BACK TO THE DATE OF THE HEARING TO TALK ABOUT

. WHERE THE CHANGE OF CONDITION WAS, YOU GO BACK

70 THE TIME, THE DATE WHEN THE PHYSICAL
CONDITION WAS ASCERTAINED. IN MUNGO, YOU

ACTUALLY HAD A SITUATION WHERE A DOCTOR HAD

. AUTHORED A REPORT THE WEEK BEFORE THE HEARING

WAS TO TAKE PLACE. AND, COMMISSIONER LYNDON
WOULD NOT ALLOW IT IN BECAUSE IT WAS UNTIMELY.
AS IT TURNS OUT WHEN A CHANGE OF CONDITION WAS
FILED LATER FOR THAT CLAIMANT, THE ITEMS THAT
WERE IN THE REPORT WERE THE SAME CONDITIONS
BEING CLAIMED ON THE CHANGE OF CONDITION AND
CHE DEFENSE SAID, NOW WAIT A MINUTE, THOSE
CONDITIONS EXISTED PRIOR TO THE DATE OF THE
UEARTNG, THEREFORE, THERE IS NO CHANGE. THE
CIRCUIT COURT AND THE COURT OF APPEALS REJECTED
CHAT AND SAID THAT REVIEW OF AN AWARD AT A
CHANGE OF CONDITION HEARTNG IS CONCERNED WITH
CHE DATE AS IN WHICH THE CLAIMANT'S CONDTTION
WAS DETERMINED RATHER THAN THE DATE OF THE
ACTUAL HEARING IN WHICH THAT AWARD IS RENDERED.

AND, IN THAT CASE, ALL THE EVIDENCE WAS THAT
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15
NOTING THAT FIRST, ALTHOUGH FOURTEEN ERRORS OF
LAW, OR ERRORS OF LAW, ERRORS OF FACT. GROUNDS

FOR REVIEW WERE RAISED, ONLY THREE ISSUES HAVE

 BEEN ?ERSERVED FOR THIS APPEAL. THE FIRST ONE

 BEING THAT THE CLAIMANT TAKES POSITION THAT THE

COMMISSIONER ERRERED IN FINDING THAT THE

CLAIMANT DID NOT SUSTAIN A CHANGE OF CONDITION

FOR THE WORSE, AND THAT COULD NOT BE FURTHER
PROM THE TRUTH. THE LAW OF SOUTH CAROLINA IS

CRYSTAL CLEAR. THE CASE OF CROMER V. NEWBERRY

COTTON MILLS, 23 S.E.2nd 19, THE 1942 SUPREME

COURT OPINION LATER FOLLOWED BY THE COSBY v,

; ROCK HILL CASE, SAYS THE FOLLOWING: A CHANGE

OF CONDITION MEANS “A CHANGE IN THE CLAIMANT'S
PHYSICAIL CONDITION AS A RESULT OF THE ORIGINAL
INJURY OCCURRING AFTER THE FIRST.AWARD." 50,
TO‘HAVE A CHANGE OF CONDfTION, YOU MUST HAVE
SOMETHING OCCUR AFTER THE FIRST AWARD, IN THIS
CASE AFTER YOU AWARDED THE BENEFITS IN THIS

CASE,"COMMISSIONER’BARDEN, AND A DOCTOR NOW, -

'BECAUSE WE HAVE A STATUTE OR REG THAT SAYS YOU

HAVE TO ATTACH A DOCUMENT THAT SUPPORTS THAT TO
YOUR FORM 50. WE DEPOSED DR. GRADY. NOW,
WHAT’S IMPORTANT IS THIS: THEY HAVE COMPLETELY

MISCONSTRUED THIS MUNGO CASE. MUNGO DOESN’'T
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SAY WHAT JEREMY JUST SAID IT SAYS. MQEQQ SAiD
BECAUSE COMMIéSIONER LYNDON DIDN’T CONSIDER
THAT‘REPORT A WEEK BE?ORE THAT THAT COULD THEN
BE CONSIDERED IN A CHANGE OF CONDITION CASE.
THAT’S WHAT MUNGO SAYS. NOT THAT BECAUSE THE
CLAIMANT OR HER LAWYER OR WHOEVER DIDN’'T GO SEE
A DOCTOR FOR 20 MONTHS, 20 MONTHS FROM THE DATE
OF THE HEARING, SHE DIDN’T GO SEE A DOCTOR.
fOU-DIDN’T EXCLUDE ANY EVIDENCE IN YOUR CASE.
THAT’SAWHAT MUNGO’S ABOUT, THE EXCLUSION OF

EVIDENCE. AND, THEN AN ARGUMENT ABOUT, WELL,

IF YOU EXCLUDED IT AT THE FIRST HEARING, YOU

CAN’T EXCLUDE IT ON A CHANGE OF CONDITION.
WE’/VE GOT TO HAVE SOMEWHERE TO CONSIDER.
THAT’S NOT WHAT HAPPENED HERE. THEY SAT ON
THIS CASE. SHE REACHED MMI ACCORDING TO YOU
WAY BACK IN.EARLY 2008. SHE DIDN’'T GO SEE DR.
GRADY, I DON’T KNOW WHY I CAN’T HAVE A HARD
TIME WITH HIS NAME, IT’/S MY NAME. SEE DIDN'T °
GO SEE_HiM AGAIN, LITERALLY, UNTIL ALMOST

EXACTLY THREE YEARS, NOT A YEAR, NOT TWO

MONTHS, NOT -- FROM THE TIME WE CAME TO YOUR

HEARING, WE WERE AT HEARING BECAUSE WE ASKED
FOR A HEARING, NOT BECAUSE THEY ASKED FOR A

HEARING. WE HAD TO ASK FOR THE HEARING IN THIS
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CASE. TWENTY MONTHS FROM THE DATE OF MMI OR
PROM THE DATE OF THE LETTERS, HE HADN'T
ACTUALLY SEEN HER SINCE JANUARY OF ’O8._IHE
GAVE A LETTER THAT SAID MMI AND A RATING MARCH.
OF 708. WE DIDN’T COME TO A HEARING IN FRONT

OF YOU IN THE MIDDLE OF SUMMERTIME OF '09 AND

. THAT'S WHEN THE AWARD WAS MET. NO EVIDENCE

EXCLUDED. 1IN FACT, THE EVIDENCE ABOUT THE
OTHER INJURIES WERE INCLUDED IN THE RECORD.
MUNGO DOESN'T SAY JUST BECAUSE YOU DON’T GO SEE

—

THE DOCTOR DURING THAT'PERIOD OF TIME, THAT YOU

GO ALL THE WAY BACK TO THE.DATE OF MMI AND

THAT’S WHERE CHANGE‘OF CONDITION STARTS FROM

BECAUSE THAT WOULD ABSOLUTELY MAKE THE STATUTE
COMPLETELY MEANINGLESS BECAUSE IF WE DID THAT,
SHE REACHED MMI IN JANUARY OR MARCH OF '08.
SHE.DIDN’T EVEN>FILE A CHANGE OF CONDITION
UNTIL LITERALLY JANUARY OF 711 -- THEN WHAT

MEANING DOES 42-17-90 HAVE? ZERO MEANING. S0

' PHAT’S NOT WHAT MUNGO SAYS. AND, TO TRY TO
 SOMEHOW PUT THIS CASE IN MUNGO IS JUST

DISINGENUOQUS AND IS NOT CORRECT. SO, WHAT

HAPPENED AFTER THE ACCIDENT THAT CAUSED A
CHANGE OF CONDITION OR AFTER THE AWARD, RATHER?

WELL, WE WENT AND ASKED DR. GRADY. “DR. GRADY,
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YOU’ RE THE DOCTOR THEY'RE RELYING ON TO SAY

THERE’S A CHANGE IN CONDITION SINCE THE AWARD

IN THIS CASE. CAN YOU STATE THAT TO WITHIN A

REASONABLE DEGREE OF MEDICAL CERTAINTY?” HIS

_ANSWER IS NOT NO, BUT ABSOLUTELY HECK NO,

BECAUSE I DIDN'T SEE HER FOR 20 MONTHS. I
DON’T KNOW WHETHER THIS CHANGE OCCURRED BEFORE
vOoU HAD A HEARING WITH HER OR IF THIS CHANGE

OCCURRED AFTER THE HEARING. I JUST KNOW IT

OCCURRED. SHE’S NOW DIFFERENT THAN SHE WAS

WHEN I SAW HER ALMOST THREE YEARS AGO. NOT 12

MONTHS AGO, NOT A FEW MONTHS AGO. YES, SHE'S

DIFFERENT BUT I CAN’T TELL YOU IF THIS OCCURRED

BEFORE OR AFTER. WELL, THAT’S THE LAW.- THE
STATUTE IS: YOU MUST SHOW THE CHANGE OCCURRING.
AFTER THE ACCIDENT. NOW, IF YOU RELY ON THEIR
THEORY WHICH IS AN IMPAIRMENT MEANS AUTOMATIC,‘
EVEN Ig THE IMPAIRMENT RATING CHANGES.
AUTOMATICALLY THAT MEANS THERE’S A CHANGE OF
CONDITION. . WELL, THEN THAT MEANS WHY DO WE
HAVE HEARINGS? WHY DO WE EVEN PUT CLAIMANTS UP
ON THE STAND TO SAY HOW BAD I AM AT A HEARING
BECAUSE ALL YOU’VE GOT TO DO IS GO WITH A
RATING, AND IF A RATING EVER CHANGES, YOU JUST

GO WITH THE NEXT RATING -- THAT'S NOT WHAT WE
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AND DOES.THAT AND THERE’S ALL THERE IS ON A
CHANGE, THAT'S NOT ENOUGH. SUPREME COURT SAID

THAT -- OR A COURT OF APPEALS SAID THAT. IT'S

'NOT ENOUGH. YOU)VE GOT TO SHOW SOMETHING

MEDICALLY DIFFERENT AND IT’S GOT TO OCCUR AFTER

THE ACCIDENT. YOU CAN’T DO IT. NOW, —-

COMMISSIONER BARDEN:.

AFTER THE AWARD.

MR, BEARD:

I MEAN AFTER THE AWARD. I KEE? SAYING
AcczbENT, I'M SORRY. BECAUSE THERE IS NO DOUBT
THAT THE RATING‘IS DIFFERENT AFTER THE
ACCIDENT. I MEAN HE’S CHANGED HIS RATING, BUT
AGAIN AND.I —— IF JEREMY CAN POINT OUT TO YOU
OR STATE TO YdU THAT DR. GRADY DID NOT SAY THE
FOLLOWING AT THE FOLLOWING PAGES. I'M JUST
GOING TO READ YOU‘A COUPLE OF PAGES HERE ABOUT
CHANGE IN CONDITION. PAGE 21 OF DR. GRADY'S
DEPdsiTION SAYS AND I QUOTE: IT IS IMPOSSIBLE
FOR HIM TO TELL TﬁE DIFFERENCE BETWEEN THE
CLAIMANT’S CONDITION IN OCTOBER OF ‘09 WHICH
WAS WHEN THE FIRST HEARING WAS AND WHEN HE SAW
HER ON NOVEMBER OF '10 SINCE HE DID NOT SEE HER
FOR TWENTY MONTHS LEADING UP TO THE ORIGINAL

HEARING. THAT’S WHAT HE SAID. HE SAID AT PAGE
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22: HE ADMITS HE HAS NO WAY OF KNOWING HOW HER

LEFT KNEE WAS BETWEEN JANUARY 3R OF 708 AND

OCTOBER OF /09 BECAUSE HE DIDN'T SEE HER. 1IN
FACT, DID NOT SEE HER BETWEEN OCTOBER OF ’ 08
AND NCVEMBER OF ’10. -HE SAID AT PAGE 23 AND
THiS IS IMPORTANT BECAUSE THIS IS THE MAGIC
STANDARD LANGUAGE. PAGE 23: HE CANNOT STATE
PO WITHIN A2 REASONABLE DEGREE OF MEDICAL

CERTAINTY WHEN HER PROBLEMS DEVELOPED. WHAT HE

' SAW IN NOVEMBER OF 2010 WAS WHAT HE EXPECTED

FOLLOWING SURGERY ALL THE WAY BACK IN 2007.

THAT’S EXACTLY WHAT HE EXPECTED. THAT’S NOT A

' CHANGE.

COMMISSIONER BARDEN:

BUT HE CAN'T PINPOINT A TIME FRAME?.

. BEARD:

-IT’S IMPOSSIBLE TO PINPOIﬁT A TIME AND HE
CANNOT STATE WITHIN A REASONABLE DEGREE OF
-MEDICAL CERTAINTY. HER TREATMENT REGIMEN FROM
-JANUARY.OF ' 08 AND WHEN HE SAW HER IN NOVEMBER

10 COMPLETELY THE SAME -- NOTHING’S CHANGED.

HE DOESN’T RECOMMEND ANYTHING DIFFERENT, JUST

THE SAME MEDICATIONS-THAT THE COMMISSIONER
ORDERED SPECIFICALLY AS DODGE IN THIS CASE.

NOW, WHAT THEY WANT TO ARGUE IS YOU CAN COME IN
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COMMISSIONER BARDEN:

I THOUGHT THIS WAS A DIFFERENT ANKLE INJURY

THAN THE. ONE PERHAPS THAT I —-- THIS IS THE SAME

ONE.

MR. BEARD:

NO, IT'’S THE SAME ANKLE INJURY, BUT HE'S
ARGUING THAT YOU CAN'T HAVE AN INTERVENING
TRAUMA IN THAT PERIOD OF TIME, BUT YET YOU'VE
GOT TO GO BACK TO THAT T0 ESTABLISH A CHANGE IN
CONDITION. WELL, THAT MAKES ABSOLUTELY NO
SENSE. IT'S CLEAR IF YOU CAN GO BACK TO

JANUARY OF /08 OR MARCH OF 708 AND ARGUE THE

. CHANGE IN CONDITION STARTS THERE WHICH.IS WHAT

HE SAYS MUNGO SAYA, WHICH IS NOT WHAT IT SAYS.
BUT, IF THAT'S CORRECT, WELL, YOU CLEARLY HAVE

TO BE ABLE TO ARGUE ANYTHING THAT HAPPENED

‘AFTER MARCH OF 708 CAN BE AN INTERVENING

TRAUMA. WHEN WE WERE BEFORE YOU, THAT WASN'T

. AN TSSUE. IT JUST WASN'T AN ISSUE.‘ IT’S AN

ISSUE NOW. AND, THEN SHE HAS EXERCISES. YOU
CAN READ. IT SAYS: “WHEN DID YOU FIRST
DEVELOP PROBLEMS° WﬁEN DID YOU FIRST START
DEVELOPING PROBLEMS AFTER THE HEARING7”' “WHEN
I JOINED THE GYM AND STARTED WORKING OUT.” WE

WENT AND GOT HER RECORDS.. WITHIN 180 DAYS, SHE
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WENT TO THE GYM A 109 TIMES -- AND, SEVERAL
DAYS, MULTIPLE TIMES. AND, SHE TESTIFIED “MY
KNEE KILLED ME WHEN I WENT AND WORKED-OUT AT
THE GYM.” THAT’S AN INTERVENING TRAUMA.

COMMISSIONER BARDEN:

'OKAY, THANK YOU, SIR.

" MR. BEARD:

THANK YOU.

"COMMISSIONER BARDEN:

ALL RIGHT, MR. DANTIN.

MR. DANTIN:
MR. BEARD CAN STAND UP HERE ALL DAY AND SAY
MUNGO DOESN’T SAY WHAT IT SAYS, BUT YOU HAVE
THE CASE IN FRONT OF ME. |

COMMISSIONER HUFFSTETLER:

LET ME ASK YOU WHAT THE STATUTE SAYS.
MR. DANTIN:
SIR, I'M SORRY?

COMMISSIONER HUFFSTETLER:

_LET ME ASK YOU WHAT THE STATUTE SAYS. I'M
LOOKING AT 42-17-90 WHICH SAYS THE COMMiSSION

’ ON>ITS.OWN MOTION OR THE MOTION PARTY MAY :
REVIEW AN AWARD OF THE COMMISSION TO INCREASE,
DECREASE, DIMINISH -- AND IT SAYS -- I’LL PICK

UP IN MID SENTENCE. % - ON PROOF BY
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PREPONDERANCE OF THE EVIDENCE, THAT THERE HAS
_BEEN A_CHANGE OF CONDITION CAUSED BY THE
ORIGINAL INJURY AFTER TﬂE LAST PAYMENT OF
COMPENSATION.f

MR, DANTIN: 7

CORRECT.

COMMISSIONER HUFFSTETLER:

SO, THE CHANGE OF CONDITION HAS TO COME AFTER

THE AWARD.

‘MR. DANTIN:

NO, THE CHANGE OF CONDITION HAS BEEN
INTERPRETED BY THE COURT ALREADY.

COMMISSIONER HUFFSTETLER:

I’M READING THE STATUTE .

THE TIME, COMMISSIONEﬁ THE TIME TO FILE FOR A
CHANGE OF CONDITION HAS TO BE MADE WITHIN ONE
YEAR FROM THE TIME OF THE AWARD.

COMMISSIONER HUFFSTETLER:

VTHAT’S NOT WHAT I’M ASKING. WHAT I JUST READ
SAYS THAT IT’'S CHANGE OF CONDITION CAUDED BY
THE ORIGINAL INJURY AFTER THE LAST PAYMENT Of
COMPENSATION.

COMMISSIONER BARDEN:

DO YOU NOT --
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MR. DANTIN:
I DON’T THINK THAT SPEAKS TO WHEN THE --

COMMISSIONER BARDEN:

WHEN DO YOU BELIEVE IT HAS TO HAVE OCCURRED?
MR. DANTIN:
I’M SORRY?

COMMISSIONER BARDEN:

WHEN DO YOU BELIEVE THE STARTING POINT FOR
DETERMINING WHETHER THERE WAS A CHANGE OF
CONDITION? '

MR. DANTIN:

IN THIS CASE, I BELIEVE IT IS EXACTLY AS IT WAS
IN MUNGO WHICH YOUR -~ THE DATE THAT THE
" CONDITION WAS ASCERTAINED WAS THE DATE OF
MAXIMUM MEDICAL IMPROVEMENT BECAUSE THAT IS THE
ONLY THING MENTIONED IN YOUR ORDER.

COMMISSIONER HUFFSTETLER:

THE WHOLE SECTION 42-17-90 IS A REQUEST FOR A

REVIEW OF AN ORDER OF THE COMMISSION.

COMMISSIONER BARDEN:

S0, IT CAN’T READ --

COMMISSIONER HUFFSTETLER:

HOW CAN YOU HAVE A CHANGE OF CONDITION-BEFORE
THE AWARD AND CLAIM THAT TO BE -- I DON'T GET

THAT. HOW CAN YOU HAVE AN AWARD AFTER A CHANGE
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OF CONDITION WHEN THE SECTION ADDRESSES A

REQUEST TO AMENDlAN AWARD?

. MR. DANTIN: -

BECAUSE THE COURT OF APPEALS HASN'T INTERPRETED
THAT AS BEING THAT YOU GO BACK TO THE TIME THAT
THE CONDITION IS ASCERTAINED, NOT JUST THE DATE
OF THE HEARING OR THE DATE OF THE AWARD.

' COMMISSIONER BARDEN:

WELL, THEN WHAT DOES --

COMMISSIONER HUFFSTETLER:

BUT THEN WHAT ABOUT THE EVIDENCE?

COMMISSIONER WILLIAMS:

YEAH, WELL IF WE SYNTHESIZE THAT WITH OUR
STATUTE AND WITH THE REG, AND WE TAKE WHAT YOU
SAY ABOUT MUNGO, THAT MEANS THAT YoU HAVE TO
FILE THAT CHANGE —- WHEN DOES THE CHANGE HAVE
70 BE FILED? BECAUSE THEN THAT YEAR WOULD HAVE
RUN BACK IN 709 TO 2011. SO, YOU WOULD HAVE
BEEN FROM THE STATUTE OF LIMITATION TIME
PERIOD, YOU WOULD HAVE BEEN OUT, THAT DOESN’T
MAKE ANY SENSE. - |

MR. DANTIN:
THE TIME TO FILE IS DIFFERENT FROM THE TIME
THAT YOU ARE IDENTIFYING WHEN THE CHANGE

OCCURRED. THEY ARE TWO DIFFERENT ISSUES.
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COMMISSIONER HUFFSTETLER:
YOU ARE ARGUING THE CHANGE TN CONDITION CAME
BEFORE THE AWARD.
MR. DANTIN:
JusT AS IT DID IN MONGO.
COMMISSIONER HUFFSTETLER:

OKAY.

MR. DANTIN:

MR, Leto o

I/M NOT ARGUING THAT IT CAME BEFORE THEN. WHAT
7'M SAYING IS THAT 1T cAN AS IT DID IN MUNGO -
IN TEIS CASE -~

COMMISSIONER-HUFFSTETLER:
5o, YOU DON'T BELIEVE MUNGO SPERKS TO THE
EVIDENCE THAT WAS EXCLUDED?

MR. DANTIN:

MR, e to o

1 THINK IT SPEAKS OF BOTH. BUT, WHAT 1 WOULD.
SUBMIT IS5 IN THAT CASE, QOU ACTUALLY HAD
EVIDENCE THAT THERE WAS A CHANGE'BEFORE IT.
YOU DON' T EVEN HAVE THAT IN THBIS CASE.
COMMISSIONER BARDEN :
THANK YOU. THAT CONCLUDES THIS PROCEEDING.
(THERE BEING NO FURTHER QUESTIONS, THIS

HEARING WAS CONCLUDED AT THE HOUR OF 1:56

PM.)
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condition the doctor -- we'd have to send somebody

to the doctor on that day and I don't think the

Taw requires that.

commissioner wilkerson: oOkay. ma'am,:I'm going

to get you to raise your-right hand. we're going

fo swear you in -- and have the Court Reporter

sWear you in and we'll take your testimony here.
whereupon; _

JACQUELINElYVONNE CARTER, being duly sworn and
cautioned to speak the truth, the whole truth and nothing
but the truth, testified as follows: |

Court Reporter: Please state your full name for
the record. '

witness: Jacqueline Yvonne Carter.

Court Reporter: Thank you, ma'am.

DIRECT EXAMINATION

By Mr. bantin:

Q. A1l right, Ms. Carter, at the time of your last hearing
in October 2009, you were working with Bank>of America,
correct? ‘
Yes.

‘But you're not working there anymore?

No.

A1l right. what happened?

> O > o »

My branch closed.

PALMETTO "COURT REPORTING
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Q. okay. And did you receive unemployment benefits for a_
while? |
A. Yes, I did.
Q. About how Tlong did'you receive those?
»A. Eight (8) months.
Q.v A1l right. And are you working currently?
A.  Yes.
Q. And where are you working?
A.  BB&T. |
Q. And what do you do at BB&T?
‘A. A Bank Teller.
Q. When did you start with BB&T?
" A. October 4th of last year.
Q. All right. Do you believe the people with and for whom
you work at BB&T are aware.of your knee injury? .
A. Yes, they are.
Q. why do you believe that?
A. I mentioned it to them.
Q.' Okay. Are you.able to sit and stand as needed to do
your. job?
A. Yes, I am.
Q. Now, yolu work part time, correct?
A.  Correct. |
Q. - And why do you -- well, Tet me ask you this. How many

hours a week are you working?
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No more than twenty (20).

- okay. And -- ‘and why are you only working part time?

I take care of my daddy.

‘And that's something you were -- that you testified

about in the last hearing as well.

‘Yes.

vour father is how o1d?

Hé's sixty-eight (68).

okay. And does he have medical problems?
Yes, he does. A

okay. And are you pretty much his prime caregiver at

~home?

I am. _ -
okay. Now, in your last hearing we discussed the fact .
that you use a cane prescribed by Dr. Grady?

Yes.

You don't have your cane here today?

No, I don't.

Okay. . Do you ever use it anymore?

Rarely.

okay. well, if you use it rarely, I mean, did your
knee start feeling better?

NO. |

well, why aren't you using 1f more?

well, my shoulder and -- and back started to hurt and I
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Tearned to deal with the pain and -- and -- fn
compensate for it without using it.

Do you feel like the cane was making your shoulder and
back hurt?

Yes.

Now, you testified in 2009, that your knee felt weak
and that you felt Tike it may give out from you from
time to time, which is why you relied on the cane; does
it -- does it still feel that way to you today?

Yes, it does.

Is -- when you say that you‘got used to 1t,lis -~ 15
that the feeTinQ that yod;re talking about?

ves, ‘T've learned to deal with it. |

okay. - Now, we're here today because you believe your

left knee problem has worsened, correct?

Yes. ’
when did you begin to notice jncreased problems with
your left knee?

In June of last year.

- Okay. And --

" EXcuse me.

-- and was there anything in particular that made you
begin'to be aware of increased problems? |

T started water aerobics and I found it difficult to do
some of the exercises in the water.
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1 Q. oOkay. And you started doing water aerobics jun June.
2 2010; is that correct?
3 A. Yes.
4 Q... Okay: - Now, prior to June 2010, had you been using your
5 Teg much? |
6 A. No, I wasn't that active before.
7 Q. Okay. ' Why did you decide to begin exercising?
8 . A. For health reasons.  I've been at risk of being
9 diabetic because my dad is a diabetic and I needed to
10 lose the weight to help my knee to try to sfrengthen,
it -
12 Q. Okay:. why did you select water aerobics {n'particu]ar
13 as your form of exercise?
14 A. Because in the water it takes a lot of the pressure off
15 my knee. I can't basically do too much on the floor.
16 Q. Okay. Had you ever done any kind of water aerobics or
17 water therapy previously? |
18 A. Yes.
19 Q. -Okay. And had Dr. Grady ever recommended water therapy
20 or water aerobics for you?
21 A. Yes..
22 Q. When was that?
23 A. Right after my surgery.
24 Q. okay. Where do you take water aerobics?
25 A. At Trinity Health and Fitness Center.
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And do you take water aerobics from a certified

instructor?

" Yes I do.

and what is her name?

Lori Burgess.

Now, during water aerobics are you actually in the

water the whole time you exercise?

Yes, I .am.

And did you notice pain and difficulties the very first
time you did water aerobics?

Yes. |

pDid you continue to notice problems with your knee as
you continued exercising with water aerobics?

Yes, I did.” But then there would be some days when I

- -~ I wouldn't be able to go.

why is that?

Because the pain was too severe.

At some point did you think you should see Dr. Grady
about these problems?

Yes.

About when was that?

~ about a month after I started.

Tt was in?
Around July.
okay. July of 20107
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Yes.

what did you do at that point?

I called my Attorney's office. A

okay.. And what is your understanding about whether you

were authorized to go back to the doctor at that time?

. I was denied.

okay. Wwhy didn't you go to see him yourself then?
I-don't have insurance.

Do you have insurance- now?

.- No, I don't.

why not?

T work part time. Under fifteen (15) hours you don't

get insurance.
okay.
or under twenty (20) hours you don't get insurance; I'm

sorry.

‘A1l right. A1l right, now, ultimately, I sent you back

to see Dr. Grady and you had an appointment in November

of 2010,. correct?

_Correct.

Now, as of November 4, 2010, when you saw Dr. Grady, ..
had you done any exercises other than water aerobics?

I tried to do the zumba class.

All right. Now, this is before November 4th, 20107

‘well, before I hadn't done anything.
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other than water aerobics?

well, other than water aerobics, correct.

.~ Okay. Now, since November 4th, 2010, have you done "

“anything else? -

I tried to do the -- the zumba class..

Okay. And I'm sure, if the Commissioner is anything

‘Tike me, he may not know what Zumba is or maybe --

‘maybe he does Zumba but --

Commissioner wijkerson: I already know whatlit
is; T heard woody Wyndom on the show in Columbia
trying to tell me what it was the other day and
other than that that's the first fime I'd heard of
Zumba..
Mr. Dantin: -- tell him.
commissioner Wilkerson: I can tell you. So, why
don't you tell me because I'm not sure what he was
said was what I needed to;hear, sO.

It's a cardio dance class.
“commissioner wilkerson: oOkay.

A1l right. Now, a cardio dance class seems 1ike an odd

choice for somebody with a knee 1ike yours. why would -

you try zumba?
Because, I wanted to work on the upper -- my upper body

and that's the only part that I could do --

- Okay.
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Did -you actually -- are you able to do any of the dance
moves?

No: |

Could you get on the floor or anything 1ike that?

No.

"I don't know what's involved in zumba. You just did,

what the arm movements? I guess there's --
Yes --

-- arm movements?

-- it’s Tike the boxing parts.

Okay. How long is a zumba class?

It's an hour.

A1l right, can you even stand for that long to do the
class?

No, I can't.

Have you continued to do zZumba?

No.

why not?

Because I can't do all of the exercises.

okay. It just wasn't benefiting you without --

NO.

-- doing the other stuff?

I couldn't do any -- no.

No. oOkay. All right. Did you ever injure yourself
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while you were doing water aerobics?

NO. .
Did you have any falls or other accidents that injured
your knee between the time of your last hearing in 2009
and when you saw Df. Grady in November of 20107

No. |

In what ways do you believe your knee is worse now than
it was at the time of your hearing in 20097

It's constantly grinding when T walk or go up -- down
stairs. 1It's swe11ing.. It has burning, sharp pains.
fhere's a knot there and it feels full and heavy as the
~- Tike there's fluid on it.

Okay. Now, you had kind of sharp, stabbing pain 1in
2009, correct?

Yes.

Now, you said in 2009, . that your pain averaged about
five. (5) out of ten (10)7?

correct.

when you saw Dr. Grady in November 2010, his report
says that your pain wasAaveraging five (5) out of ten
(10) and went as high as six (6) or seven (7) out of
ten (10); does thai --

Yes' o
-- sound right to you?
Yes.
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Now, your deposition was taken a few weeks aao in Jate
January and at that point you said that your pain was
up to eight (8) out of ten (10)7?

Yes.

- .Is that accurate?

Yes.

Is that .where your pain is today?

Yes.

So, your pain has increased even since you Sawar.
Grady in November? ‘

Yes,

Okay. At the time of your Tlast hearing in 2009, you
were taking Darvocet for pain; do you take that any
more?

No, I don't.

why not?

- It's off the market.

Okay. What do you take now?

Tramado1.

And, how often do you take Tramadol?

I take two (2) pills at night before I go to bed.

Okay. Since you were not allowed to go back and see -
the authorized treating physician for the medication;
who -- who prescribed the Tramadol for you?

Mr. Beard: Commissioner, I just -- I would object
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Reporter --

‘Mr. Dantin: -- or would you Tike to keep it?
commissioner wilkerson: -- and Tet her mark it.
I'm sorry.

‘Mr. pantin: oOkay.
Commissioner wilkerson: Because if not -- yes, it
just needs to be prbper1y marked. I’'m sorry.
Mr. Dantin: That's fine.
(Claimant’s Exhibit Number One was marked for
identification).
Court Reporter: It's now marked C-1 for
Claimant’s One.
Commissﬁoner wilkerson: And I’11 make a note on
that.
A1l right. And -- and -- I guess the point I was --
the only point I was making with that 1is, who
prescribed the medication, since Dr. Grady didn't? -
Dr. Eric Cole.
okay, and, is that your family physician?
Yes. » |
okay. And is that medication handling your pain
adequately at this point? |
No.
Do you continue to do water aerobics?
Yes. |
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Tell the Commissioner how much wefght you've lost since

this summer,

-~ Forty-eight (48) pounds.

Commissioner wilkerson: Congratulations.

‘Mr. Dantin: By that -- it was forty-three (43)

pounds at the deposition; I'11 bet you remember

that. She's lost a Tittle bit more siﬁce then.
Now, if you're having such a high'1eve1 of pain in your
left knee why do you continue to do water éerobics?
I need to 1ose.the weight and it's for health reasons.
I don't want to become a diabetic and WOSiné the weight
would help with -- will help with that. And, taking.
some of the weight off will take some of the pressure-.
off my knee. |

Do you think you're going to be able to continue with

. water aerobics at this point?

I really -- I don't know. I hope so because this 1is

the only thing that I can do that will help my knee; if
not, I don't know what else I'm going to do.
what do you want, in particular, at this-point. in time?

I just want the pain to stop.

‘Now, Dr. Grady has stated that you will nheed to have

your left knee replaced at some poﬁnt in the future.
And when that time comes would you be comfortable with
Dr. Grady performing that procedure?
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36

for your knee was in January 2008, and that's twentv

(20) months; does that sound correct?

A1l right. So, you had not needed any medical
treatment from Dr. Grady for Twenty (20) months when:
you went to that hearing; is that correct?

Correct.

A]T'right. Then the next time you went to pr. Grady
from '09, would have been over a year later, correct?
You didn't go to Dr. Grady on your own, you -- you
didn't go back to Dr. Grady until Mr. Dantin,
apparently, sent you in November of 2010, over a year
later. So, now we're, Tliterally, thirty-seven (37)
months down the foad; is that right?

Yes.

okay. or, excuse me, thirty-four (34) months down the

‘road. So, from January of '08 until November of 2010, -

you never saw Dr. Grady for your left knee, correct?

“Right. |
Now,'he did treat you for another kind of injury that

'you had that has nothing to do with the workers Comp

claim, corréct; you frattured your- other ankle?
correct.
okay. Now, when you fractured that ankle, I'm going to
assume, correct me if I'm wrong,'that you were putting
PALMETTO COURT REPORTING
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a lot of weight on the other knee.

You -- you had to

shift your weight back to that other Tleg; is that

correct?

No

okay. -well, how-were you putting -- putting your

weight on your broken ankle?

I don't understand the question.

well, how were you -- how were you moving? When you

would move with a broken ankle how did you move?

In a wheelchair. -

okay. So, YOU were wheelchair bound for how long?

About six (6) -- six (6) to eight (8) months, mayBe.»

okay. So, for six (6) to eight (&) months, you didn't

have to use your knee at all.

Yes, I did.

- okay.

when I had

A1l right.

Correct.
ATl right.
correct? -

Yes.

to go to the restroom.

Essentially, you didn't have to use your

‘knee at all because you were in a wheelchair?

and then you joined the gym; is that

And that's when your knee started hurting; is that

correct?
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Cross Examination by Mr. Beard

40

Yes, sir.

Do you deny under oath that you do any other working .
out at that gym other than water aerobics? Do you ever
work out on treadmills? Do you ever get onie111ptica1
machines?

No.

Do you ever get on -- never?

No.

That's your testimony?

I don't --

Do you ever walk on the track?

No.

okay. A1l you do is do water aerobics?.

Yes, that's all I do now.

A1l right. Now, you weren't doing water aerobics
before this accident or, excuse me, before the last
hearing, were you? '

NO -- .

Okay.

-- I wasn't doing anything.

nght. And so, now, you're able to. do water aerobics?
so, that's different and, in fact, that's something you-
can do that you weren't doing before, correct?

Yes.

okay. ATl right. Now, you testified, just now to the
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Cross Examination by Mr. Bea;d

1ost forty-eight (48) pounds; is that correct? If vou

weighAtwo hundred and fifty (250) now that means you're

'saying you weighed two hundred and ninety-eight (298)

when you started Tosing weight?
Exactly. .

But you testified in your deposition -- the first

‘deposition in September of '09, that you we?ghed two

hundred and thirty-eight (238) pounds then. So, you-
gained sixty (60) pounds after that deposition before -
you lost fifty (50) pounds?

ves, T did. . | |

Okay . Sd, after the hearing, which was only the next .
month in october of '09,. you gained fifty (50) pounds
before -- or sixty (60) pounds before you Tost |
forty-eight (48) pounds?

Yes.

Okay. A11 right. Now, af the Tast hearing, which
again, was in October -- October 15th of '09, you
testjfied that you had pain every single day in your

left knee then; is that correct?

" Yes.

ItAhésn‘t changed Has it; you still-have pain every
day? |

Yes, I do.

okay. You testified -- and I'm quoting at page nine
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(9) of the hearing transcript., "It's 1iust an
uncomfortable throbbing feeling; the more I work during

the day the more it hurts"., That was a quote from you. -

- po you recall saying that in October of '09?

Yes.

Has that chahged?

No.

okay. "I have pain every single déy". That was in’
october of '09; has that changed?

No.

okay. ‘"It hurts me every single night and, in fact, I

cannot sleep without being prescribed medication”.

Correct.

" Has that changed?

No.

~okay. "Had problems walking Tong distances" at the

hearing.in October of '09; has that changed?

No.

‘“cannot walk more than about ten (10) minutes before it

really begins to bother you”; is that still the same? -

- Yes, it 1is-

okay. And here's the difference, at the Tast hearing
you actually had to use a cahe, cofrect?

Yes.

You don't uée one anymore, do you?
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Rarely.
okay. So, you're better to the point of you don't even
have to use a cane now?
No .
Mr. Dantin: Objection.
No, I'm not better.

But, you -don't use a cane.anymore?

- Rarely.
. You rarely use a cane. Before you used a cane all the

~time, correct?

Yes.

. Okay.

Yes.
So, you use the cane less now, rather than more now, -
correct?

Yes.

'Okay.. And you- testified at the prior hearihg that you

used the cane every day on daily basis for support
because you were:afraid your knee was going to give
out; is that correct? '

Yes.

You apparently aren't afraid of that anymore because
p

you don't use your cane every day, correct?
I've adjusted to it.
okay. So, you're not afraid of it anymore 1ike you
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were at the last hearing, correct?
Sometimes.
okay. Not like you were at the Tlast hearing.

No.

okay. At the Tast hearing you testified you could hot‘.

kneel at all, anymore?
Correct.

It's still the same?
Yes.

But, you took Zumba dance classes at the Trinity. Now,

you have to do some kneeling to do that zumba dance

class, don't you?
Mr. Dantin: objectidn,
I didn't kneel. |
Mr. Dantin: Hold on, let me get my objection out.
She just testified that she didn't do any kneeling
or any dancing at the Zumba dance class.
Mr. Beard: well, this is cross, Commissioner, and
I - I’can actually go into all those things and
that's what I'm doing, I'm -- I'm -- because I
" know what Zumba is and it does require you to do
those things and I'm just trying to find out.
Mr. Dantin: Mis-characterizing testimony is an
objettion.
commissioner wilkerson: oOh, I understand. You

PALMETTO COURT REPORTING
321 mac Circle Lexington, SC 29073

(803) 358-0515
www. PalmettoCourtReporting.com 1 03



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

o r»r O >

o r» O >

can ask about the zZumba class --
Mr. Beard: Yes..

Commissioner wWilkerson: -- but yes:

Tell us what a zumba class requires you to do.

It's different types of dancing, different styles of -

dancing. _

Like what? Ballroom?

Ssomewhat. Indian type dancing, hip-hop dancing, old
Char?eston.type dancing; It's just different types.
okay. A11‘those types oF dancing require: you to use .
your.1eft knee a prétty good bit and your right knee a
pretty-good bit, correct?

Yés,-it does. | |

Okay.i And, you took that c?éss for how long?

About three (3) times. |

okay. At the hearing in october of '09, you testified
you could not maneuver-étairs without support?
Correct.

Is that still the same?

© Yes, it 1is.

vou also testified af that hearing that you'cou1d only
take one (1) step at a time, meaning you’d go up one
(1) step, bring your other foot up, go up, bring your
other foot up; is that still the same?

Yes, it 1s.v
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Mr. Dantin: -- I do have a few ?ETTSW:EE
unestions.:

commissioner w11kérson: Sure;
~ Mr. pantin: And if you need to you can stay

standing up. | o
'witness: Yes.

REDIRECT EXAMINATION

By_Mr. Dantin:

Q. You discussed with --

Mr. bantin: -- and I was about to éa1i you Mr.
‘Grady because I was thinkihg of pr. Grady. Now
you've poisoned me. |

Q. You discussed with mr. Beard that you had'pain every
day then, you have pain every dgy now; you were worse
at the end of the day then, you're worse at the end of
every day now. But is the pa%n that you have, the pain
Tevel that you have, worse now than it Wés back 1in
20097 |

A. AbéoTute1y.

Q. Okay. Let's talk about some of the thingé that pr.
Grady noted in his report'as differences between hoﬂ‘
you are as when he saw you in November 2010, versus
when he last saw you before your 2009 hearing. He
noted in 2010, that you're posftive'For Crepitus on
flexion extension; that means -=
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Mr. Dantin: -- and I hope you don't mind me doing
this, Grady -- ‘

-- when you bend and extend your leg that‘there's a

crunching sound; do you have that now? o

Yes. |

pid you have that back in 20097

Not as much.

okay. So, it's. worse now?

Yes.

_He noted that you had Jost range of motion in your 1eft

knee before he -- when he last saw you he noted your
range of motion from being from zero (0) to'a hundred
and twenty (120) degrees and now he rated your range of
motion was zero (0) to eighty-two (82) degrees. 'Can |
you flex your leg and bend your Teg és much as you
could back in 20097 .

No.
when he saw in you 2010, he mentioned that you had

Fluid on your Teft knee. There was no Mention of fluid
or. swelling when he saw you prior to 2009. Wwere you- |
having problems with fluid on your knee in 2009? -

No.

And you had -- it's -- I mean, you were obviousiy

confused or it appears to me that you were confused

about this level of pain that you reported to Dr.
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Grady you ==_youdirect =="you LEbLified*tO‘th+S“0n“ 
d1rect when T was questioning you. You said that yoﬁr
pain was a five (5) out of ten (10) on average when you
saw him in November but it spiked as high as a six (6)
or seven (7) out of ten (10); is that accurate?
Yes. - |
okay . vAnd how, it's an eight (8) out of ten (10)7
Yes. | |
okay . |
Mr. pantin: No further questions.
mr. Beard: commissioner, and -- and just, T need
to do the same ijéction that Jeremy made that
misstates what shé just said on cross examihation.
CoMmissioher wilkerson: I understand.

RECROSS -EXAMINATION

By Mr, Beard:

My -- my last guestion to you, ma'am, is, did you

. attend the depdsition of Dr. Grady?

NO.
were you aware that he testified at page 36 of his

deposition that -- and this is a question from Nick
Haigler, who took the deposition, "Doctor, did her pain
actually increase that much in between the two and a

half (2 %) year period or was it about the same"? His

answer was, "It was close to the same.” Dr. Grady says
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Commissioner Barden

conference.

Aa

P tg-the—pogitd on—of-the.Claimant that she has

gignificant permanent partial‘disability with régard
to her left knee. and that is the only body part that
is'being adjudicated today, that is the left knee that
ig admitted. There are 1o other body parts for |
adjudication oOr for adjudication for the permanency of
any other body pafté.

The Claimant’s right hip-wés originally injured
in the accident, put both parties agree and stipulate
that the only body part with residual permanenc? and
subject oE thlS hearing would be ‘the left knee.

It is the Claimant’'s p051tlon that her re51dua1
pfoblems are gignificant. she underwent surgery. She
has had injections. She has had pain management . Aﬁd
she would like an order reguiring the Defendants TO

contlnue to provide her Dodge medlcals as recommended

by the authorized treating phy5101an to include but

not be llmlted to injections and pain medication.

Conversely, it is the p051tlon of the Defendants

~ that the rating is an acculate and reflective

indicator of the Claimant’s current condition OF
perhaps even less than that, that the Claimant’s
residual problems are not significant and that the

rating is a fair indicator of her residual condition.

SARA QUATTLEBAUM Independent Court Reporter
(803)447-0272
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The Defendants finally would deny that the

-
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ACLdiman%~i9—ene$bied_tgaany_DQQge medicals.

All right, gentlemen, ig that a fair summary of
your positions O ig there anything that either of you
- would like to add or correct? I will hear from you |

now.

MR. DANTIN: No, I think that does it. Thank
you.

MR. HAIGLER: NoO, ma’am.

THE COURT: Thank you both. 'All right. And
Mr. Haigler, ydu’re relying on the medicals} I
understand; ﬁhe right t& cross examine Ms. Carﬁer and
the right to present any rebuttal witnesses}.is that
right? | |

MR. HAIGLER: That is correct, Your Honor.

THE COURT: A1l right. And Mr. Dantin, your
" first and only witness is Ms. Carter?

MR. DANTIN: That is correct.

THE COURT: All right. Ms. Carter, if you will
raise your right hand, please.

JACQUELINE YVONNE CARTER,

having been first duly Sworn, testified as follows:

THE COURT: please state your full name for the

record.

THE WITNESS: Jacqueline Yvonne Carter.

SARA QUATTLEBAUM, Independent Court Reporter
(803)447—0272
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Cross Examination by Mr.

13
Okay. And then are you not working 30 at this point?

No-~ neW—l—work-—2-0—heurs-

Okay. And why did you decrease‘that period? -

To help take care of my dad.

go that had nothing to do with your injury, correct?

Okay . and while you’re currently working there you
are able to do that -
THE COURT: Yes, that’s correct? Or no, it

didn’t have anything to do with the injury? Just to

make sure the record is right.

THE WITNESS: It didn’t have anything to do with

“the injury.

THE COURT: Thank you.

That wag simply because you were taking care of your

I was taking care of my daddy, ves.
and your left knee did not hinder you from working at

Bank of America; is that correct?

It does not?
Tt doesn’'t hinder me.

Okay. Sorry. And you're currently taking Darvocet;

t 9

s

30

4 A

5 .Q

6 A No.

7 Q

8

9

10

11

12

13

14

15 BY MR HAIGLER:
16 @ |
17 dad?

18 A

19 0o

20

21 A Correct;
22 Q

23 A

24 Q

25‘

is that right?

SARA QUATTLEBAUM, Independent Court Reporter
(803)447-0272
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14

Correct.

12

2 you - testitisg—to that?
3 Yes;
4 And in PFebruary of this year did you also sustain a
5 right-ankle fracture?
-6 Yes, I did..
7 Okay. And are you currently treating with Dr. Grady
8 for that right-ankle fracture?
9 No, I’ve been released.
10 Okay. But during the past several months-you have
i1 been treating with him; is that correct?

Correct.
13 and did he prescribe Darvocet to you for your right
14 ankle; as well?
15 It ended up with Darvocet, yes.
16 Okay. So it’s true that yéu’re taking Darvocet for
17 your rlght ankle as well as your left 1eg° |
18 Well, yes, now. I'm taking them for both really
19 okay - All rlght Yoﬁ>testified a few minutes ago
20 that you were having tlouble waWklng and that's why
21 YOu uge the cane. Dr. @rady told you to use the cane,
22 correct?
23 Yes.
24 With regard to your left leg?
25 Yes.

SARA QUATTLEBAUM, Independent Court Reporter

(803)447-0272 112
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But you’ve also, like you just testified to, you had

1 Q
2 a rignc—anmle_xraccure =
3 A Yes.
4 Q‘ - a few mbnths ago. Did that also keep you from - you
5 know, hinder'your ability to walk?
6 A No. |
7 Q It does not?
§ A No.
9 0 It’s fully healed?
10 A Yes.
11 9 Okay. When was the last time you treated-fof your
12 left lég, had any treatment for your left leg |
13 whatsoever?
14 A 7 don't remember. It's been over a year.
15 Q Okay. And you don’t think you need any further
16 " medical treatment; do yéu?
17 A~ I don't know.
18 Q9 Okay. Do you have health insurance through Bank of
19 America?vv |
20 A Yes, I do.
21 Q Okéy. If youvthoﬁght you needed medical treatment YOU
22 wouid purSue it through your personal health
23 insqrance; would you not have?
24 A No, not through my personal ingurance, no.
.25' Q Okay.

SARA QUATTLEBAUM, Independent Court Reporter
(803)447-0272 113
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MR. HAIGLER: I don’‘t have anything else,

2 Commissioner.
3 THE COURT: Anything else, Mr. Dantin?
4 MR. DANTIN: Just a quick follow-up. really
5 quickly.
6 REDIRECT EXAMINATION
7 BY MR. DANTIN:
§ O You were taking the Darvocét from Dr. Grady for your
9 left knee for about a year and a half before you had
10 :your righﬁ—ankle injury, correct?
11 A Correct.
127 Q okay .
13 MR. DANTIN: Nothing further.
14 THE COURT: That concludes this proceeding.
15 (The hearing concluded at 12:59 PM.)

SARA QUATTLEBAUM, Independent Court Reporter
(803)447-0272 114
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BEFORE THE

SOUTH CAROLINA {ORKERS' COMPENSATION COMMISSION
COLUMEIA, SOUTH CAROLINA

. geWCC NO. 0622179

Jacqueline Carter,
claimant,
ve.
Vverizon Wireless
Southéast, |
Employef,
american Hbme

Aggurance Company:

Carrier/Defendaﬁts.

" peposition of WALTER GRADY, D.0.

pursuant to notice of hearing 1gaued by the Squth
carolina workers' Compensation Commission in the above-
entitled case, & Jeposition wae taken on the 3 of
February 2011, commencing at approximately 5:15 p.M.,

attended Y counsel ag follows:
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y Mx.

WALTER GRADY, D.O. 6

Q= TheE—you—-had—sesn—herfaor her left knee?

A, That 's correct.

Q. And you'd seen her for her left knee?

A. That's'cofreét. N

Q. And yéu ﬁad geen her in the interim for some other
ankle-related problemsf is that accurate?

A. That is correct.

Q. Dﬁring those ﬁreatments or those periods of those
visits, did you at all examine her left knee at
-all, or was that -- or waé it you just focuéed on
the right ankle during that period of time?

a. I aﬁ nbt sure.

Q. Let's just assume -- ig it fair to say that-your
last appointment that you saw her focuging on the
left knee was January tﬁe Brd, 20087 |

A. That is correct.

Q. At that point in time, where wés she at, from a
left knee gtandpoint? Where would you -- 1 mean,
as far:és the thSical -- the physical examination
of her, what would that have showed at‘that-point
in time? o

A. 'Thét's January 3rd, 20087

Q. Correct. And I don't really need you to read the

entire report. Just kind of read where she --

where you appreciate her to be at that point in

DEPOSITIONS AND. .., INC. 116
(aRAY RAR-06472 '

Haigler



Direct Examination by Mr

WALTER craDY, D.O. 21

A congidering che fact of the natural progression

10

11

12

A. 1t is not, gince 1 don't have that -- I didn't have

13

14

15

16
1'7.‘
18
19
20
21
22
23
24

25

that's expected, ofipand on, vee.

Q. Is_there any way for you EO +ell whether the
condition her knee 1a in right now, or not %ight
'now, put ag of this November report, ig there any
way for you to tell whether that condition was

present OL october 15th. 20097

the opportunity to examine her in that interval of
time.

Q. Tg there any way for you to tell whether the
condition rhat her knee ig in as of when you saw
her in November Wwas caused by events after October

15th, 2009 oT before -- during the 20—monthvperiod
pefore october 15, 50097 1Is there any way for YOu
to fmow whether the condition that her knee was in
when you B8aw her in November ig that period after
the nearing OF rhat period -- that long period
pefore the nearing? 18 there any way for you £O
know to & reasonable degree of medical certainty
whetheT that's the_cese?

BY MR. DANTIN:

1'm going to object. and honestly, ™Y cbjection is
7 didn't understand phat.

BY MR. HAIGLER:

DEPOSTTIONS AND. ... INC.
(864) 585-0642 'ﬁ 1 7

. Haigler



WALTER GRADY, D.O. 22

1 Yeah.
2 DIRECT EXAMINATION RESUMED BY MR. HATIGLER:
3 Q. - Would you like me to break it down again?
4 A. Yes, please.
5 Q. There is a period of time, the 20-month period of
6 time from when you saw her in January of 2008 until
7 her hearing, when she came into the hearing with
8 the cane in October of 2008 ---
9 AL Correct.
10 Q. -__ there's no way for you to know how her'knée was
11 doing during that period of time, is there?
12 A, No.
13 Q. 1s that fair?
14 A, That's fair.
15 Q. Because you didn't see her?
16 A. That's correct.
17 Q. And then you didn't see her between Ooctober of 2009
18 until November of 20107
19 A. That is correct. |
20 Q.  And fhen that's when she came in with this -- with
2i- the problems that you've noted in your report;‘is
22 that correct?
23 A. That's cor}:ect.
24 Q. Tg there any way for you to tell whether those
25 problems are related to the period after the

DEPOSITIONS AND..., INC.
(864) 585-0642 118
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WALTER GRADY, D.O. 23

hearing oxr the period before the hearing? Can you

20

gtate to a reasonable degree of medical certainﬁy

" whether those problems were cauged by that period

or that period? 1Is there any way for you toAtell
that? |

T don't think there's any way for me to teil that.
And'I have to keep referencing back to my expected
Outcome,_as far as the natural progression stemming
ffom the time that I did surgery and noted those
changes . Certainly I cannot -- it's difficult for
me to really answer that question totally. 1t |
really is. |

Ig it ---

T think overall the progression from when I
initially did her surgery to the point where 1 saw
her -- where 1 noted the changes here, I think that
was expected and I think that's the pest answer 1
can give for that question.

Would you have been surprised 1f her knee had
progressed to this point by the hearing in October
of 20097 I mean, would that have been an expected
progression or would that have been a 11tt1e bit

fast?

I would have thought that would have been a little

bit fast.

DEPOSITIONS AND..., INC. . '
(864) 585-0642 119




Direct Examination by Mr.

WALTER GRADY, D.O. 26

Eaigler

1 July; did you know that?

2 A, I did not.

3 Q. How about exercise of however‘—— whatever level of
4 vigorousness you want tq give it, but how would

5 that affect a patient with that type of injufy?

6 BY MR. DANTIN:

7 Let me just object to the extent that we ha&e no

8 information what type of exercises she was

9 precisely doing. All we know is that she was in a
10 pool doing something calied water aerobics.
11 DIRECT EXAMINATION RESUMED BY MR. HAIGLER:
12 Q. Doctor, did she indeed testify under oath that her
13 knee started hurting after she gtarted doing water
14 aerqbics?
i5 A, Yes.
161 Q. Wwould that have been important, the actual natufe
17_ AofAher exercise, would that have been importanﬁ for
18 her to disclose to you when you saw her in |
19 November, as to maybé what the cause of her
20 material worsening of her knee, what the cause of
21 that was? Would that have been important fér you
22 to know? |
23| a.  Yes.

24 Q. why is that?

25 A. I woﬁld l1ike to know what's going-on with patients.

DEPOSITIONS AND. .., INC. I '
(864) 585-0642 120
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Direct Examination by Mr.

WALTER GRADY, D.O. 28

degree—of medical certainty whether the condition

Haigler
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that her knee was in on November 4th was a naturai
progreésign that you would have expected from
Jahuary of 2008 or whether it was accelerated by
her e#ercising?

It's my professional medical opinion within &
reagonable degree of medical certainty that the
patient per my examination, history, physical, etc.
had a hatural progression of her disease process
from the time that I did surgery on her until the

time that I saw her on November 4th, 2010.

And your opinion is -- that's your opinion
regardless of whether -- well, let me ask you this,
did -- was there arny acceleration though of her

condition by the fact that she was exercising 55
times in the interim?
1t'g difficult for me to totally answer that

question. a1l I can is that it ig possible that it

‘acCelerated it, but I believe within a reagonable

degree of medical certainty, that we are going to
arrive at the same end regult whether it would have
been six months later, eight months later,lér 12
months later, as We did when I saw her on

November 4.

Correct. And I don't -- that's not the question

DEPOSITIONS AND. .., INC.
(864) 585-0642 121




WALTER GRADY, D.O. 31

.15

- aame objection.
2 DIRECT EXAMINATION RESUMED BY MR« HAIGLER:
3 Q. Are we there fagter because of that? Regardless of
4 whether we would have been there at some pofnt'do&n
5 the road, are W€ there quicker because of that?
6 A, T do not know.
7 Q. gven though she restified that her knee wags not
8 hurting pefore she started and then iﬁ started
9 nurting after she started doing water aerobics?
oll A again, it's @ sifficult question to answer. ITM
11 not trying to be evasive, but 1 do know that
12 exercising of any type could have caused her knee
13 pain. It didn't have to necegsarily be water
14 aerobics. And because they héd the knee'pain, are
they, when they reach this next stage, are they
16 there és the result of the knee pain they
17 experiénced from exercising? Again,-l would . have
18 to say it's possible.
19 Q. Well, I'm not asking if she's there because of the
20 exercise.
_21 A. Yeah.
22 Q. 1'm not asgking if che is where she is'now because
23 of the exercise. 1'm asking is she there faster
24 pecause of the exercise. Did it accelerate where
25 ghe is?

DEPOSITIONS AND..., INC.

(864) 585-0642 122




Direct Examination by Mr.

WALTER GRADY, D.O. 34
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i\ Whd.ahetren ogqete—r
T AP HEICI Rl @Il

P

Q. Your November 2 -- I'm sorry, your November 4th;
2010 report.. I;m just asking about the DJD.

A. The patellofemoral joint osteophytes inferior and
éuperior articular surféces of the patella. I
believe that.would be essentially unchanged..

Q. An& go ig it fair to say that -- or is therebany --

the only difference in between the two reports the

last time you saw her and this recent report the

millimeters?

A. That's corréct.

Q. That's 1it?

A.  That's coffect. and the radiographic report.

Q. What about pain? Was she in aﬁy more pain?
Because I believe you testified earlier that she
was having five out of ten when you last saw her
aﬁdlshe testified that -- it looks like your pain
score rating on November 4th was also five out of
ten?

A. Yes. Iﬁ Qas a five.

Q. Is that correct?

A. In terms of a pain score rating, that is correct.

BY MR. DANTIN:

Let me enter an objection. - That's actually, as I

read it, it says, five out of ten, it goes up to

123

DEPCSITIONS AND..., INC.
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Direct Examination by Mr. Haigler

WALTER GRADY, D.O. 37

Thal_ig _correct.

>0

w

0 PO

Are we at that point now with regards to pain?

ghe is -- I tell patiénts typically if you are

constantly above & level five and it just does not
recede from that level, then you need to start
thinking about knee replacement. If it is
constanfly a five or aBove.

And is she at that point, as of November the 4%%?
Waé she at constantly a five or above? Or did you
say -- is it constantly above a five .or

constantly ---

constantly a five or above.

So she was at that point way back in '087?

Uh-huh (affirmative respﬁnse).

That she could have had a total knee arthroplasty?
Uh-huh (affirmative'response).

But you didn't recommend that then?

But again, she's 49 years of age and we try and
stretch it out. and I tell patienté,.you will
know, okay; when it's the time. I don't have to
twist their arms. I always tell patients that
bagically when they reach that point, they know
better than anybody -

and Doctor, it is your opinion that -- to a

reasonable degree of medical certainty that she had

DEPOSITIONS AND..., INC.
_(864) 585-0642 124
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WALTER GRADY, D.O. 38

sugstained a material worsening of her left knee?

That's correct.

and is that since the last time YOu saw her in
January of 20087 |

Yes.

Is that material worsening gomething that would
have been acute in nature, or is that more of a
degenerative problem? |

T believe it'g more. ---

or could it beveither one?

T th%nk it's more of a degenerative.insidious, glow
problem.

Correct me if I'm wrongd, but are you able to
testify to a reasonabie degree of medical certainty
as to whether the two-millimeter decrease in
spacing was there prioxr to October 15 of 20097 Are
you'able‘to‘state that to a reasonable degree of
medical certainty? |

Ilam not.

Are YOu able to state whether it occurred since
October 15th 20097 |

1 can state to a reaéonable degree of medical
certainty that it is -- I cannot state that.v

You just know where it is now?

Now, that's correct.

DEPOSITIONS AND. .., INC.
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Direct Examination by Mr. Haigler

WALTER GRADY, D.O. 40

extremity impalirment. and that page would be 537,

_percent.

Table 17-10, 1less than 110 degrees, 10 percent
lower extremity impairment.

Okay .

Going to the combined values taple following
that ---

and that's on page what?

604.

Okay .

Twenty-five plus 13 is 35, 35 plus 10 is 42

go Doctor -- and I appreciate you explaining that
o me. So the two.millimeter jowering of her joint
space -~~~

Yes.

-—- caused that much additional impairment?

ves, sir. 1 just go strictly by the book. That's
all I do when T calculate these.

poctor, do You have any recommendation és far as --
with regard to what additional medicgl ﬁreatment
ghe needs at this time? You mentiéned injeétions
and things of that nature. Wheré do you want to go
from here?

The plan and recommendation ‘on November 4, 2010, T

had i{ndicated that -- and we did accomplish that,

DEPOSITIONS AND. .., INC.

(864) 585-0642 1286
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WALTER GRADY, D.O. 41

the x-rays, and T mentioned also that I expected
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that shé would have chronic pain and she will
require analgesic medications and non—sﬁeroidal
anti—infiammatory medications.

Is that gimilar to what she is currently using?
That's correct. |
So change as fai as treatment at this point in
time?

Novbhange as far as treatment at this_point in
ﬁime. | | |
Just additional impairment?

That'é cofrect.

and at Whétever tiﬁe,lif it even OcCCurs that her
pain becomes a congtantly -- oT whatever time she
wants to do a knee replacement, ig that something
you're going to do?

Yes. |

and is that up €O hervcompletely?

It's up to her completely.

go she's in the window at this pOLnt in time?
ghe is.

and in fact she Was in the window in January of
20087

Yes.

Was there a reason you didn't recommend it then or

DEPOSTTIONS AND. TNC.

(864) 585- 0642 127
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WALTER GRADY, D.O. 43

A wWwell, the only thing that I can attest to is that
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when I saw her again on November 4th, che nad the
joint space narrowing and collapse of the medial
gibial femoral joint compartment oOr the innar
agpect of the knee joint. That constitutes &
material'worsening. The other thing that
constitutes material worsening 1is pain. and she
established that her pain was about a.five,vbut it
goes up to a six or & geven out of ten. Those
are -- that's primarily it. 1If I have objective
findings of diminution or decrease in range of
motion, worsening of the patient's knee joint as
‘far as the narrowing and increased pain, that's
material worsening.

BY MR. HAIGLER:

1 don't have any-other,questions for you, Doctor.
Thank you.

CROSS EXAMINATION BY MR. DANTIN:

Q. Docﬁor, 1 have just a few. And I will try to
hustle through this. .If you had a knee problem,
gven a worsening knee problem, would you exﬁect
that the symptoms of pain or other problems would

chow up as you began to use that particular body

part more?

A. Yes.

DEPOSITIONS AND. .., INC.

(864) 585-0642 128




WALTER GRADY, D.O. 45
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but help her?

A. That's correct.

Q. We were talking a lot about pain and the level éf
pain that she has had and>we've.a1ready locked at
her dépoéition a couple of timeg. And I just want
to pull this out one more time to show you,. again
her depcosition was taken the 20th of January, so
this‘would havé been almogt three months after you

had seen her;, And I'll help thig along.

BY MR. DANTIN:

I hope you don't mind me paraphrasing here, Nick.

CROSS EXAMINATION RESUMED BY MR. DANTIN:

Q. On Page 16, i1f you look down to around line 21,
she's talking about her pain level and she says,
"It's constantly an eight now." And aqtually shé
Qas éskedjryou know, "Back on November 4th when you

" paw the doctox," which is you, "you stated that
your pain was‘fivé out of ten and goes up to a six
or geven." And she éays, "Could have been right
that day." So now, you‘know,'her testimony is, ydu
know, three months after she saw you, her pain is
constantly at an eight. And again, I just want to
make sure that's clear for the record. And in your

mind, knowing that there has been that kind of
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opinion that there has been a change or a worsening
of her condition?

A. Yes, it does.

Q. One other thing, Doctor, the order in this case was
actually based upon your 18 percent rating,‘and
that's the rating that you assigned back in 2008.
Is it your opinion, agaiﬁ, that she is worse now
than she Qas when you made that 18 percent rating
that the order waslbased,oh?

A, Yes,

BY MR. DANTIN:

No further guestions.

BY MR. HAIGLER: o
I don't have anything else.

(There being no further questions, this deposition was

concluded at approximately 5:55 p.m.)

DEPOSITIONS AND..., INC. 1 30
[QAAY RRR-NAA?




10

11

12

13

- 14

15
16
17
18
19
20
21
22
23
24

"25

BEFORE THE SOUTH CAROLINA
WORKERS' COMPENSATION COMMISSION

Wee—FTE—NO+——0622179

Jacqueline Carter,
‘Claimant,

vs.

Verizon Wireless Southeast
Employer,

and

American Home Assurance Company,

Carrier.

Pursuant to Notice of Deposition and/or agreement
in the above-entitled case, the above deposition was |
taken on the 20th day of JanuaryJZOll, commencing at

9:4%5 a.m.

. copY

DEPOSITIONS AND..,, INC.

(864) 585-0642
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BY MR.

BY MS.

11

DANTIN:
Okay+

HENDRICKS:
What was your understanding of the resolution of
your previous claim? |
That I could go to the doctor as needed.
Okay.
And they would cover my medication.
Okay. And you would have -- you did réceive a
payment; 1s that correct?
Yeah.
Then you signed a form stating you recéived that
payment on or around January 21lst of‘2010; is
that correct? -
Yeah.

Rémember that?

.Yeah.

After January 2010 when you signed that form,

‘when was the first time that you noticed you

needed to go back to the doctor?

. The summer. During the summer.

Do you remember which month it was?
It was about July.

Wwhat happened in July?

Well, I started working out and just noticed
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that my knee was starting to feel a little

1
2 uneasy—ike—it—was—going—to—go—im—di-Fferent
3 directions. It wasn't stable at all. Swelling.
4 A lot of sharp paiﬂ. It keeps me up at night.
5 Q.. Okay.. | |
6|l a. My pain level is like around -- more around an
7 | eight now.
8 Q. Is it consistently around an eight? It there a
9. petter time -- is it better in the morning or
10 better at night?
11 A, No; not lately, it's constant.
12 || @ Consistent?
13 A. Yes.
14 Q. Did you tell anyone in July about your knee?
15 A. Yes.
16 Q. ‘Who did you tell?
17 A. I called here.
18 || Q. You called the law firm?
19 A, Right. | .
20 || Q. Okay. .What happened after that?.
21 "A. I'd have to walt to get authorization to go see
22 | Dr. Grady.
23 Q. So you called here in July?
24 A. July,'yes.
25 I g. They instructed you you had to wait to get
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authorization to go back to Dr. Grady?

I

- BY MR,

- BY MS.

Yeal

DANTIN:
Hold on. She's not going to talk about
anything we instructed her to do. I mean that
question is probably better asked to me'than to
her.

HENDRICKS:

She brought it up and I followed it.

' DIRECT EXAMINATION RESUMED BY MS. HENDRICKS.

BY MR.

BY MS.

You waited to get authorization?

-~ Yes, ma'am.

What gym do you attend?
Trinity Health & Fitness.
and I read that you lost forty pounds.
Congratulations.
Forty—three.
DANTIN: ‘
She's lost forty-three now. She told_ﬁe that
this morning. - | ‘
HENDRICKS:
That's commendable.

It's Trinity Health & Fitness. How often

"to go to the gym? When did you start going to

the gym?
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T started around July when they first opened.

Wow. Okay. And you did that five days a week?

and over what period of time, I guess, would you

1 A.

2 Qo So—they—just uycucd_TLiuity?

3 A. Yeah. |

4 Q. Okay. - So you started around July.

5 How often did you go?

6 A. I was going.five.days é week before I started
7 working. |

8 Q. How long were your workouts?

9 A. The class usually lasts about an hour.

10| Q. You said classes. What --

11 || A, Water aerobics.

12 Q. Okay. Is that most of what your workout

13 consisted of?

14 A. That's all it consists of.

15 Q. You just did water aerobics?
16 | Aa. Yeah, nothing on the floor.

17 Q.

i8 B. Yes.

19 || Q. For one hour. So you didn't have a personal
20 trainer or anything like that?

21 A. No, it was a class.

22 || Q.

23 say that you lost the forty pounds, how long?
24 || A, Forty-three.

25 Q.

Forty-three, I'm sorry. Let me write a'note to
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Direct Examination by Ms. Hendricks

until November; is that .correct? Is that right?

1

2 Do—you—krrow—witern—you—went—to—DrT—Crady?

3 November 4th is the date that we have. Does

4 that sound right?

5 A. Yes.

6 Q. VOkay.

' 7 BY MR. DANTIN:

8 ~Just to clarify. We sent her to see Dr. Grady.

9 It was never authorized.

10 BY- MS. HENDRICKS:

11 Q. Oh, never authorized. But he was the authorized
12 doctor or physician on your previous claim; is
13 that right?

14 A, Yes.

15 || @. He -had seen you before?

16 | a. Yes.
17 Q. For the same problem?

18 A. Yes,
19 Q. When you went to him what were your complaints
20 in November? What was the problem then?

21 |} A, Thé swelling, the lack of —— the feeling

22 unstable, the pain level.

23 Q. Back then was it an eight at that time or --
24 || A, It's constantly an eight now.

25 Q.

All right. Let's see. On the November 4th
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doctor's notes he says that you stated at that -

time—your—patnTevel-was—afIveout—of—teny

-however, it goes up to six or seven.

BY MR.

Does that sound right?
That_day -— 1t coﬁld have been right that day,
yes.
You said your complaints at that time were
swelling, lack of stabilityvand ﬁain level
consistent of --
It feels full. It feels heavy.

The knee itself?

Yes.

Did he -- what was yéur -- what was Dr. Grady's
evaluation? What did he tell you at that time
about your knee?
I didn't get any informatibn. It waé forwarded}
to Jeremy.
So he didn't discuss with you his findings of
his examination at all?
No.
Then he just forwarded the info to your
attorney?

DANTIN:
Let me just interject. I think he did an x;ray

that day as well. That was probably one of the
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Direct Examination by Ms. Hendricks

20

1) a. About fifteen.
2 R About—firfteenr—hours—How—is—that—scheduled? -
31 a. I work Monday, Wednesday and Friday.

4 Q. I guééérfofwfive hours?

54 a. Abéut-foU£ or five. It depends on how busy we
6 are.

7 Q. Okay. Then as'you're sitting here today can you
.8 tell me abqut_your pain level, about your knee,
9 ~whaf does it feel like right now? .

10 A. About an eigﬁt'énd'a half right now.

11 Q. What does that pain feel like?

12 A, Very uncomfortable. |

13 Q. Sharp, throbbing. You describe it to me?

14 a. - It feels full and it's achy and throbbing and I
15 get sharp pains. ' '

16 Q. Okay.'

17 || a. ‘SometimeS'it will feel hot, then it will cool

18 ~down. It grinds a lot. |

19 Q. Okay. And for pain relief I think you:did-teli
20 ﬁ@;—— did_you-ﬁéil me moist heat; is that right?
21 Wwhat do you do for your pain in your knee?

22 A, - Ice pack.

23 Q. Are you on medicatioﬁ or anything?

24 A. Yeé, I do.

25 - What's your medication?
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Grady Orthopaedies
Walter Grady, DO~
480 Floyd Road Spartanburg, SC 29307

(864)582-2115 fax: (864)582-21 17

ol Eree(R77)582:2115 Toll Free Fax (866)583-2117

PatientlD: WC02557
Patient Name: JACQUELINE Y CARTER
Date of Birth: 11/11/1960

Date of Service: 01/03/2008"

CHIEF COMPLAINT: ' :

KNEE: Jacqueline Carter is @ 47y old established patient seen in our office today. The patient is here
for follow-up of the left knee. :

PAIN SCALE: The severity of painisa 5ona scale of 0-10.

HISTORY OF PRESENT ILLNESS: She is post Supastz injection series. She states that her knee feels better
now than it did before the surgery. The tendinitis in her right ankle, howevet, is still giving her problems. She
does understand that tendon problems are much worse than even broken bones and that it takes a long period of

time to heal.

PAST MEDICAL HISTORY:
Hypertension.
Breast reduction.
CURRENT ALLERGY LIST:
NO KNOWN DRUG ALLERGCY
CURRENT MEDICATION LIST:
MAXZIDE ORAL TABLET 75-50 MG, .
LOTREL ORAL CAPSULE CONVENT JONAL 10-20 MG,
PRILOSEC ORAL CAPSULE DELAYED RELEASE 10 MG,
DARVOCET-N 100 ORAL TABLET 100-650 MG, 1 Q6-8HP.RN.

CURRENT PROBLEM LIST:

FAMILY HISTORY: :
' Positive history of DIABETES (non-specific), POSITIVE FOR CEREBROVASCULAR ACCIDENT.

SOCIAL HISTORY: - - * -
TOBACCO USE patient uses Tobacco. :
_ ALCOHOL PATIENT OCCASIONALLY HAS ALCOHOL.
HISTORY:
GENERAL: No complaints of weakness, fatigue, fever, of significant weight Joss or-gain,
SICIN: No rashes, skin lumps, jtching, excessive dryness, localized skin discoloration , or changes in hair
or nails. :
HEAD: No headaches or head injuries. ,
EYES: No glasses or contacts, pain, redness, excessive tearing, double vision, glaucoma, or cataracts.
EARS: No hearing loss, dizziness, earaches, ear infection, ear drainage.
NQSHE: No nosebleed, hayfever, frequent cold,
THROAT/MOUTH: No bleeding gums, dental problems, hoarseness, frequent sore throats.
NECK: No lamps, swollen glands, goiter, of neck pain. i
BREAST: No lumps in breast, breast pain, or nipple drainage.
RESPIRATORY/BREATH[NG: Patient denies cough, secretions, wheezing, shortness of breath,

1§§1 of3(



Grady Orthopaedics
Waller Grady, DO
480 Floyd Road Spartanburg, SC 29307
(864)582-2115 fax: (864)582-2117
Tol) Free(877)582-2115 Toll Free Fax (866)383-2117

PatientlD: WC02557 '
Patient Name: JACQUELINE'Y CARTER
Date of Birth: 11/11/1960

Date of Service: 01/03/2008

coughing up blood, asthima, pheumonia, ruberculosis, bronchitis, or emphysema.

VASCULAR:

No leg cramps, varicose veins, phlebitis.
. HEART: HIGH BLOOD PRESSURE.

URINARY: Patient denies frequent urination, painful urination, blood in urine, pus in urine, infections,
loss of control, kidney stones, awaked at night to urinate. :

GASTROINTEST(NAL/STOMACI—I: HAS FREQUENT HEARTBURN.

PSYCHIATRIC: No nervousness, tension, or depression. o

ENDOCRINE: No thyroid problem, diabetes, excessive thirst, excessive hunger, excessive urination, -
excessive sweating, : S
NEUROLOGICAL: Patient denies fainting, "black-outs", seizures, paralysis, weakness, pumbness,

tingling, memory loss, o shaking. o -
MUSCULOSKELETAL,: Patient denies arthritis, gout, backache, joint pain or stiffness, muscle cramps

or spasms.

PHYSICAL EXAM:
MUSCULOSKELETAL & SKIN EXAMS:

LOWER EXTREMITIES: o
LEFT KNEE: She does have some mild tenderness in the medial compartment of the

knee to palpation. ROM of the left knee is from about 0 degrees to approximately 120
degrees, The knee examination was otherwise stable demonstrating a negative Drawer's
(est, negative Lachman's test and negative medial and lateral McMurray's test. Again, .
the knee is warm to touch and not hot to touch and demonstrates no signs of infection.
She is tender over the region of the medial aspect of the ankle in the area of the deltoid
ligament. The ankle is otherwise stable on examination. :
XRAY REPORT: Review of xrays from the office this date 1-3-08 compared to films dated
9-24-07 reveals excellent joint space interval without joint space collapse to any appreciable
subtle tibial spine osteophytosis is noted. This is subtle at best. The tibial
pears to be 2 Jittle greater than in the left kuee. .
jewed in the standing:

degree. Some
spine osteophytosis in the right knee ap
This is especially about the medially placed tibial spine. Tilms are v

weight bearing view projections only today.

IMPRESSION/PLAN: 1) Advanced Grade DID left knee.
2) Status post Supartz injections, left knee with a reasonably good functional result. -

3) Osteochondritis dissecans jesion/grade 4 medial femoral condyle involving 100% of

the weight bearing surface area and posterior medial segment of the tibial ptateau.

4) Grade 1Y DID patella, left knee.

PLAN: Associated with the patient's operative report, we did accomplish, in summary, arthroscopic partial
medial meniscectomy, left knee along with microfracture abrasion arthroplasty, left knee medial femoral condyle

1262 of 3



Grady Orthopaedics
Walter Grady, DO
480 Floyd Road Spartanburg, SC 29307
. (864)582-2115 fax: (864)582-2117
Toll Free(877)582-2115 Toll Free Fax (866)583-2117

PatientID: WC02557

Patient Name: JACQUELINE'Y CARTER
Date of Birth: 11/11/1960

Date of Service: 01/03/2008

and medial tibial plateau. 1 do feel that she has done a good job of rehab and healing from that.

1 would recommend that she continue with the Mobic 15 mg, one po daily with food. A prescription is written for

Darvocet N 100, #30, one po 8 to 12 h prn pain. She should continue with the home exetcise therapy routine

also.

Jacqueline's job involves sedentary duties primarily. She states that she will retuen to work on Monday.

Since her job requires sitting only, 1 do fee! that it would be fine for her to resume her regular duty occupation on
Monday's date. The only recommendation would be that she utilize her cane as needed. -

1 will go ahead and pian on setting forth the impairment rating or calculating the impairment rating for her.
Patient also indicates that she does have an attorney in this case. o o

She will see me back in a month; if needed, otherwise she is released to regular duty. Again, she informed me
that her duties are sedentaty. : ‘

WGich

Blectronically Signed by: Walter Grady, DO on Monday, January 07, 2008
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Grady Orthopaedics
Walter Grady, DO
480 Fioyd Road Sparlanburg, SC 29307
(864)582-2115 fax: (864)582-2117
Toll Eree(R77)582:-2115 Toll Free Fax (866)583-2117

PatientlD: WC02557
- Patient Name: JACQUELINEY CARTER
Date of Birth: 11/11/1960

Date of Service: 03/03/2008

CHIEF COMPLAINT: IMPAIRMENT RATING

CURRENT ALLERGY LIST: )
NO KNOWN DRUG ALLERGY

CURRENT MEDICATION LIST:
MAXZIDE ORAL TABLET 75-50 MG,
LOTREL ORAL CAPSULE CONVENTIONAL 10-20 MG,
PRILOSEC ORAL CAPSULE DELAYED RELEASE 10 MG,
DARVOCET-N 100 ORAL TABLET 100-650 MG, 1 Q6-8H P.R.N.

"CURRENT PROBLEM LIST:

PLAN: Using the AMA Guide to Permanet Impairment, 5th Edition, ] would rate her right Jower extremity at 0%
impairment and 18% impairment to the left lower extremity. :

WG:ch

Electronically Signed by: Walter Grady, DO on Thursday, March 13;2008
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’ -I undemtand tizat no 'unds Wil be de

.anofher year-unless cancelled. Also,

a’ctend Trinlty Health & Fitriess for at least three ‘days ‘per

’ ~one-yea.r goritract.

17 Pkl /WM
~"':i‘fm1ty I;Iealth & Fitiiess LLC ﬂ' &/
Cohﬁdentxal'ﬁlecﬁromc l‘unds'l‘iansferForm - ﬂf/ W, :

1 Sm-ﬁ (il hereby authotize TRINITY HEALTEE & FITNESS TLC

of 1650 Skylyn Drxve Suite:100,Spartanburg, SC 29307, tp initiate debit enitiesin the
"% X . “per month, for the tetm: of the-contragt; using the information

ﬁrst debit wﬂl mclude the enrollment fee,

helow I reahze ’rhat my Q‘//
bited from m accozmt wentil Trinity Health and w J
§ opens for business,-my accournt will be }; N2

Jiiness opers. “Qnee Trinity Health & Fithes _
unt will be debited on or ‘around the same date

debited on the'opening dafe. Then my accoun
for each following: month duting the tem ofthe conteact; Tunderstand that this
e for at-ledst one yéar and then i gxtended for

anthorizaticrt-will remain in full forc

the term will continue o renew until wrltten
cancellgtion is given. T understand that in the evnnt of B retumed check ot a returned bank
draft, there will be  §20 charge Initia]s s

Chistomer”’s nght t Cancel: ~ ~ Ny ' -
{ )You have:the right fo cancel it it 100% satzsﬂecl inorderto. cancal, yousmust
week for-no less than -

s two-manth period, you may’ cancsl your membership
old any further charges.

two months. ‘After this
within the following week to av

any one-year torm, you may send a

If yon wish o cancel your. membershlp at tha end of
5™ day of the eleventh month of the  ~

certified letter to the address above to artive bythe 1

(b) In eddition, Jou or your- :gistate mey cancel the contractat any tm:xe by wutten nbtme 10
the address above if one of the following circumstances ooculs Swiny,

(1) Your death v~
2 Substantial physical chsablhty, eertified by & physicien, which makes it
. permanently 1mposmble for youi to uge the facﬂlty 8 gervices. -
-3 Your peunanent telocation to & tesidence mote than 50, miles distant fro' ithet
. upelated by the center, if the. center is unableto arrange for thie customel & 'use of

. another centcl thh equwalent iaajor facilities 4nd semoes

.....

Cﬁént S;gnature'~ ~

Chent lnformatlon '
NameTO\QQNCE Q««’Eﬂ T Phone. Q/é %&7 t‘{\’

Address M(m Kq/)/\4f/m,r>’[l/l ﬂ(‘-#‘/ 0,2 Date%” ?"”/0

aity. ’\e%?mbw o 22940k stertDate For Dt bt

( ACc:ountlnforma’non .

'insﬂtutzon Name

Routing Nurrber:

Account Numbar: - |




' PLEASEFILL OUTINFULL: .

e e s o Ty D
‘ Z
- Home #, -BlLedle b= SRS _

“heavy body calisthenics mey lead to musculoskeletel strains,

‘1\I.a.rhe_:“_§21 olug Q 1@(:01\(\ )

City, Zip Code Specibim g 5:C 229 Y

Cell#!ﬁmﬁ}‘ 08 v_.OJV) e

ST ST ERRRGENCY CONTACT S s S i Lastes

CONTACT PHONE #: b4 » A 74-T35¢ _
E-Mail Addressi- G el 00 \,;@M\ O

Date of Birth: 4/ Y/ /L7 4D

GENERAL STATEMENT OF PROGRAM OBJECTIVES AND PROCEDURES:
1 undersfand fhat this physical fitness progam includes exetcise 0 build the cardio
respiratory system (heart & lungs), the musculoskeletal system (muscle endurance,
strength, and flexibility), and to improve body composition (decrease of body fatin -

individuals nseding to lose fat, with an increase of weight of muscle of bone). ‘Bxercise

may include aerobic activities (treadmill, walking, running, bicyele riding, rowing
machine exercise, group aerobic activity, swimming, and other perobic activities),
calisthenios exercises, and weight lifting to mprove muscular endurance, and flexibility

exercises 1o improve joint range of motion.

DESCRIPTION OF POTENTIAL RISKS:
T understand that the reaction of the heart, 1

carmot always be predicted with accuracy. :

changes eccurring during or following exetcises which may incltide abnormalities of
blood pressure or heart attacks. Use of the weight-lifting-equipmetit and engaging in

ung and blood vessel system to exercife
Iknow there is a fisicof certain abnormal

-

warm-up, gradual progression, and safety procedures are not followed. Iunderstand that
seller shall not be lisble for any damages arising from personal njuries sustained by -
buyer while and during the PERSONAL TRAINING PROGRAM. Buyer using the
exercise equipment during the PERSONAL TRAINING PROGRAM does 30 at his/her
own tisk. Buyet essumes full responsibility for any injuries or.damages which may occur

during the raining.

charge seller, its assigns and agents from all

1 hereby fuﬁy and forever release and dis
present and future.therein.

claims, demands, damages, right of action,

I understand and warrant, Telease and agree ihat I am in good physical condition and that
1 have no disability, impairment or aitment preventing me from engaging in active or
passive exercise that will be detrimental to heart, safety, cdinfort, or physical conditiosrif

1 engage ot participate in other than those items fully discussed on health history form.

pain and injury if adequate ... _ . I
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I state that I have had p-recent physical shisekup and bhave my pggsgﬁq@.physici an's

permission to engage in acrohic nnd/or anaerobic conditioning, .

DESCRIPTION OF PO.TENTIAL BENEFITS:
Tunderstand that 8 program of regular exsrelse for the heat, Tungs, muscles and joints

has many benfits associated with it. These may include d deorpase in body fat,
improvement iy blood fats snd blood pressure, improvem

.and decreage-in risk of heart disease,

I haye‘;,r:éé,ci andundmstandtm forcgohig_ information and undcrstahd it, Any questions
which may have.ogeurred to me have been answered to my satisfaction. o

Sigaturd BE Partiofpint ey -
Datp;- Behs () )

ent in’ physiological function, .
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! have read the above and uhdéfstand.the Po
Solid Fitness & Beyond. 1 agree o follow all p
- above, -

berequired, . o . . .
.. Al other:clothing and shoes ‘mifstbe keptin shower reoms.-Please
" keep all valuables 2t Rome, We-are not responsible for any lost or.
cstalenitems, . T _—
Jeasebecourtaousatalltlmes e LT
[ Ragk all welghts afterisach vise; ~ 7

" Plasse donot slam or dropweights.

- Allow-ethers to work in‘during your. rest periods.

' P@M,@Mﬁ%’% AND @UMD@LEM@&‘%

7' pppropriate athletic shoes only. Nostrset shoes, boots, or sandals are.-
- allowed in wotkout areas. o
" Clothing allowed; shorts, sweat pants, T-ghirts, tank-tops,/and-

- - ‘spandex-clathing‘accessories degmed appropriate by Management.. - °
Clean-workout clpthing is required:-Any unsatisfactory hyglene

conditicn will be addressed by mahag_éh'_jiént and corrective action may

w

Kesp hands and fast away:from.all moving parts andiislght stacks.

"Do nof attempt toirepair oriadjust atiy Equipment that has
- malfunctioned. P o

‘Report-any equipmeéntproblem’im ¢ |
. :Use yourworkoutfowsl of sariitary spray and'"ﬁéi‘fp?r' towel'to wips off

- equipment and benches after each use.

obleriimediately fohe staff,

ve P :

If you have sweated-heavily during & Gardio workout, pleass cisan up
all sweat and:change ¢! :
argas of the gym. g
Alfpod] rules and reguilations must-be-followed. -
licies,and - Buidelings of:Rock
holicies aRd guidslines:stated:

' Derogatgry remarks involving any othermeniber of glub-persopnalwill .
notbepemmitted - . - 0 . Tn

othing before centinuing your workout in other
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visits for #652 Jdackle carter (06/11/10 ~ Q1/25/11)

[Trinity Health & Fitness 01/25/11]{\ch Page 1

check—In Time Mem#  Name Member Type status A XL 2 ﬁ
06/A0/10 12:33p 652 carter, Jackie 40Tndividual o P /Q( [
06721710 12:15p 652 Carter, dackie 40Individual oK /) L
06/22/10 10:38A 652 carter, Jaclkie A0IndTvidual OK SR @]
06/23/10 10:35A 652 carter, Jackie 401ndividusl oK (730
06/24/10 09:52A 652 carter, Jackie 401nd{vidual 0K
06/25/10 11:32A £52 carter, Jackie 40zndividual ok
06/28/10 09:55A 652 carter, Jackie 401hdividual oK
06/29/10 10:18A 652 carter, Jackie 40Individual . oK '
06/30/10 10:47A 657 carter, Jackie 40zndividual (14
Jun 2010 Allowed: 9 penied: ¢  puplicate: 0
07/01/10 09:24A 652 carter, Jackie 40zndividual OK
07/08/10 09:59A. 652 carter, Jackie 40zndividual 0K
07/09/10 10:12A 652 carter, Jackie 40Individual ok
07/12/10 10:03A 652 carter, Jackie 40Ind{vidual . oK
07/13/10 10:05A 652 carter, Jackie 40zndividual - 0K
- 07/15/10 12:45p 652 carter, Jackie 40rndividual oK
07/16/10 10:08A 652 carter, Jackie 401ndividual 0k ) ,
07/19/10 10:14A 652 carter, lackie 40Individual NO MONTHLY ADD-ON  (ATlowed)
07/20/10 10:49A 652 carter, Jackie - 40x1ndividua 0K .
07/21/10 10:17A 652 carter, lackie 4pIndividual 0K
07/21/10 10:20A 652 carter, Jackije 401nd1vidual oK
07/26/10 10:43A 652 carter, Jackie 40Individual oK
07/27/10 0L:45p 652 carter, Jackie 401ndividua oK
07/28/10 10:52A 652 Carter, Jackie 40Individual 0K
07/29/10 10:48A G52 cartar, Jackie 40Individua oK
Jul 2010 ATlowed: 15 penied: 0 puplicate:! 0
08/09/10 10:31A 652 carter, Jackie 40zndjvidual 0K
08/11/10 09:46A 652 carter, Jackie 401ndividual 0K
08/12/10 09:41A 652 Ccarter, Jackie 40zndividual 0K )
08/13/10 09:38A 652 carter, Jackie 4D1individual - oK i
08/16/10 09:36A 652 carter, Jackie 40xndividual NO MONTHLY ADD-ON  {ATllowed)
08/16/10 01;34P 652 cartsr, Jackie 401ndividual 0K : .
08/17/10 09:41A 652 carter, Jackie - 40zndividual pK
08/17/10 Q5:57pP 652 carter, Jackie 401ndividual OK
08/18/10 01:20p '652 carter, Jackie 40zndividual oK -
08/24/10 10:03A 652 carter, Jackie 40zndividua)l ALERT '
08/26/10 10:10A §52 carter, Jackie 40Individual oK
08/27/10 08:46A 652 carter, Jackie -40Individual oK
Aug 2010 - Allowed: 11 penied: 1 puplicate! 0
09/01/10 10:09A 652 carter, Jackie 40Individual 0K
09/02/10 09:55A 652 .carter, Jackie - 40Individual oK
09/03/10 09:46A 652 Ccarter, Jackie 401ndividual oK
09/06/10 01:00P 652 carter, Jackie 40Individual OK
09/08/10 09:49A 652 carter, Jackie 40zndividual oK
08/09/10 05:13p 652 carter, Jackie . 40Individual OK : N
09/10/10 01:24P 652 carter, Jackie 401ndividual [¢] 4 . :
09/14/10 09:50A 652 carter, lackie 40Individual 0K ,
09/15/10 01:18p 652 Carter, Jackie -401ndividual - OK
09/22/10 05:38P 652 cCarter, Jackie 40xndijvidual oK
08/23/10 10:40A 652 carter, Jackie 40zndividual OK .
09/23/10 10:42A 652 carter, Jackie 40zndividual oK
09/24/10 10:44a 652 cartar, Jackie A0zndividual oK .
09/28/10 09:36A 652 Carter, Jackie 40Tndividual oK
09/30/10 10;24A 652 carter, Jackie 40zndividual oK
sep 2010 Allowed: 15 penied: 0 puplicate! - 0
10/01/10 09:49A 852 carter, Jackie 40zndividual oK
10/09/10 02:10P 652 carter, Jackie 401Tndividual 0K
10/10/10 01:47p 652 Ccarter, Jackie 40zndividual oK
10/11/10 01:04p 652 carter, Jackie 40rndividual oK
10/16/10 01:47p 652 carter, Jackie 40Individual oK
10/19/10 01:34p 652 carter, Jackie 40rndividual oK
10/23/10 03:01p° 652 carter, Jackie 40Individual oK
10/24/10 12:11p 652 carter, Jackie 40zndividual oK
10/25/10 (9:56A 652 carter, Jackie 401ndividual [s] 4
10/28/10 06:22pP 652 Carter, Jackie 40xndividual oK
oct 2010 Allowed: 10 penied: 0 puplicete 0 -
11/01/10 05:47p 652 Carter, Jackie 401ndividual 0K
11/02/10 04:10p 652 Carter, Jackie 40zndividual oK
11/04/10 05:35p 652 Cartar, dackie 40%ndividual 0K
11/04/1Q 07:42P 652 Ccarter, Jackie 40xndividual OK
11/06/10 11:50A 652 carter, Jackie 40Individual oK
11/08/10 05:51p 652 Carter, Jackie 401ndividual 0K
11/09/10 10:35A 652 cCarter, lackie 40Individual oK
11/11/10 09:59A 652 carter, 3ackie 401ndividual oK
11/11/10 12:33P 652 Carter, lackie 40Individual oK
11/11/10 07:36p 652 carter, Jackie 401ndividual 0K
11/13/10 Q92:004A 652 carter, lackie 401ndividual oK
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visits for #652 3ackie cartep (06/11/10 - 01/25/11)

[Trinity Health & Fitness 01/25/11]

Page 2

11/15/10 06:00p 632 carter, 3ackie 401ndividual ox
11/17/18° 1.0 :34A 652 carter, Jackie -40Individual oK
11 /%8710 05:42p 652 Carter, Jackie 401ndividual 0K
11/18/10 08:01P 652 carter, Jackie 40Individua) OK
11/19/10 10:13a §52 carter, Jackis 401ndividua) oK
11/22/10 05:59p 652 carter, Jackie. 40Individual oK
11/24/10 06:25p 652 Carter, Jackie 40Individua]l oK
11/27/10 081594 652 carter, Jackie 401ndividual 0]
Nov 2010 Allowed 19 Denied: puplicate: 0
12/11/10 08:56A 652 carter, Jackie 40zndividual oK
12/14/10 08:40A 852. Ccarter; Jackie . 401Individual oK
12/15/10 08:31A 652 carter, Jackie 40zndividual - OK
12/18/10 09:04A 652 carter, Jackie 40Individual oK
. 12/21/10 08:33a 652 carcer, Jackie . 401ndividual oK
12/23/10 06:08p 652 carter, Jackje 401ndividual oK
-12/80/10 05:20p 652 carter, Jackie 40Individual oK
12/31/10 08:354 652 carter, Jackie 40Individual oK
_bec 2010 Allowed 8 Denied: Duplicate; 0
01/03/11 06:07p 652 “carter, Jackije 401nd{vidual oK
01/07/11 08:37A 652 carter, Jackie 40Individual 0K
031/08/11 09:06A 652 carter, Jackie 401Individual oK
01/17/11 05:56p 652 carter, Jackie 40Ind{vidual oK
01/21/11 08:30A 652 carter, Jackie 401ndividual oK
01/22/11 08:59A 652 Carter, Jackie 40Indjvidual oK
01/24/11 08:38A 652 carter, Jackje 40Individual oK
- 01/24/11 06:28p 652 -carter, Jackie 40Individual oK
Jan 2011 Allowed: 8 nenied: Duplicate: 0

pate Range: 06/11/10 - 01/25/11

Total visits Recorded:

visits Allowed!
visits Denied:

puplicate Visits:

86

g5
1
0
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Dear Mrs./ Ms. Robinson,

We do apologize for the inconvenience and any misunderstand from our part, We are a.

. ‘brand new fitness féoility and we were in the process of pre-selling memberships from February

6™, 2010 —the date we.actually opened which was June ot 2010. Mr. Jackie Carter was a

presold mérnbership that signed up March 2010 but could not use our facility, until we opened on
June 9™, 2010. Ms, Jackie Carter’s first date of actual attendance was June 18, 2010 @ 12:33 -
p.m. Enclosed with this letter is also an updated copy of Ms, Carter’s attendance records starting

" from the very beginning up until today’s date of February g™ 2011, If there are any further

questions, please feel free to contact us &t 864-285-0589 or our email at

trinityhealthandfit@yahoo.com.

. | Sincetely,

Management
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visits for #5652 lackie carter (06/11/10 - 02/08/11) [Trinity Health & Fitness 02/08/11} page 1
Check-In Time Memd  Name Member Type status
06/18/10 12:33p - 852 (arter, Jackie 40Tndividual oK
06/ 240£10=L 2SR 652—Ganten,~Jackie 401ndividual QK
06/22/10 10:38A 652 carter, Jackie 40Zndividual 3
06/23/10 10:354 652 carter, 3ackie 40Individual oK
.06/24/10 .09:52A._ . _652 .carter, Jdaclde.. . _..A0Individual... . OK e — e . .
06/25/10 11:32A .  -§52. Carter, Jac ie - 401ndividual oK -
06/28/10 09:55A §52 carter, Jackie . 401ndividua) 0¥
06/258/10 10:18A 652 Ccarter; Jackije 40Individual oK
06/30/10 10:47A 652 carter, dackie 401pdividual oK
Jup 2010 Allowed: 9 penfed:- puplicate! 0
07/01/10 09:24A 652 carter, Jackie 40Individual | oK
07/08/10 09:59A 652 carter, Jackie 401ndividual 0K -
07/09/10 .10:124 652 carter, Jackie 40Individual oK
07/12/10 10:037 652 carter, Jackie 40Individual oK -
07/13/10 10:05A 652 Ccarter, Jackie. 401ndividua oK
07/15/10 12:45p 852 carter, Jackie 401ndividual oK -
07/16/10 10:004 -652 carter, Jackie 40Individual oK ’ ] :
07/19/10 10:14A 652 carter, Jackie 40Indjvidua) NO MONTHLY ADD-ON (ATlowed)
07/20/10 10:49A 652 -carter, Jackie 401ndjvidual 114 :
07/21/10 10:17A 652 carter, Jackie 401Individual oK
07/21/10 10:20A 652 carter, Jackie 40zndividual oK
07/26/10 10:43a 652 Carter, Jackie 40Individua] oK
07/27/10 01:45p 652 carter, Jackie 401ndividua - 0K
07/28/10 10:52A 652 carter, Jackie 40Individual 0K
07/28/10 10:48A 652 carter, Jackie 401ndividual oK
Jul 2010 A'I]q.'.red: 15 Denied: 0 puplicate: 0
08/09/10 10:31A 652 carter, Jackie 40zndividual oK
08/11/10 09:46A 652 carter, Jdackie 401ndjvidua)l 0K
08/12/10 09:41A ‘652 carter, Jackie 401ndividual 0K _ .
08/13/10 02:38A 652 carter, Jaclkie 40Individual oK
08/16/10 09:36A 652 carter, Jackie 40xndividual NO MONTHLY ADD-ON (ATlowed)
08/16/10 01:34p 552 carter, Jackie 40zndividua) oK ]
08/17/10 09:41A 652 carter, Jackie -40Individua) [o]4
08/17/10 05:57p 652 carter, Jackie 401ndividual oK
08/18/10 01:20p 652- carter, Jackie 40Tndividual oK
08/24/10 10:03A 652 <carter, Jackie 40Individual ALERT
08/26/10 10:10A 652 Carter, Jackie 401ndividual oK
08/27/10 09:46A 652 carter, Jackie 40Individual oK
Alg 2010 Allowed: 1 penied: 1 puplicate: 0
09/01/10 10:09A 652 carter, Jackie 40Individual oK
08/02/10 09:55A 652 carter, Jackie 401ndividual oK
09/03/10 09:46A §52 carter, Jackie 40Individual oK
09/06/10 01:00p 652 carter, Jackie 401ndividua)l oK
09/08/10 09:49A 652 carter, Jackie 401ndividual oK
09/09/10 05:13p 652 carter, Jackie 40Individua] oK
09/10/10 01:24p 652 carter, Jackie 401ndividual oK
09/14/10 09:50A 6852 carter, Jackie 40Individual oK
09/15/10 01:18pP 652 carter, Jackie _ 401ndividual OK
09/22710 05:38p ‘652 carter, Jackie’ 40Individual oK
09/23/10 10:40A 652 cCarter, Jackie 40Indqvidual oK
09/23/10 10:42A 652 carter, lackie 40Individual 0K
09/24/10 10:44A ~ 652 carter, Jackie 40xnd{vidual oK
09/28/10 09:36A 652 carter, Jackie -40xndividual 0K
09/30/10 10:24A 652 carter; Jackie 40Individual oK
Sep 2010 Allowed: 15 .benied: 0 puplicate: 0
10/01/10 09:49A 652 carter, Jackie’ -40xndividua) © oK
10/09/10 02:10p 652 carter, Jackie - -40xndividual - 0K
10/10/10 01.:47p 652 . carter, Jackie 401ndividual oK ,
10/11/10 01:04p 652 carter, Jackie 401ndividual 0K
10/1.6/10 01:47p 652 Carter, Jackie 40Individual oK
10/18/10 01:34p 652 carter, Jackie 401ndividual oK
10/23/10 03:01F 652 carter, Jackie: 40individual 0K
10/24/10 12:11p 652 Ccarter, jackie 401zndjvidual 0X
10/25/10 09:56A 652 carter, Jackie 401ndividual oK
10/28/10 D6:22p 652 carter, Jackie 401Individual oK
oct 2010 Allowed: 10 penied: puplicate: [
11/01/10 05.:47p 652 carter, Jackie 401ndividual oK
11/02/10 04:10p 652 CcCarter, Jackie 401ndividual oK
11/04/10 05:35P 652 carter, Jackie 40zndividual oK
11/04/10 Q7:42p 652 carter, Jackie 40Individual OK
11/06/10 11:50A 652 carter, Jackie 401ndividual oK
11,/08/10 05:51p 652 carter, Jackie 40Individual OK
11/09/10 10:35A 652 carter, Jackie 40zndjvidual oK
11/11/10 09:594A 652. carter, Jackia - 40Individual OK
11/11/10 12:33p 652 carter, Jackie 401ndividual oK
11/11/10 07:36p §52 carter, Jackie 40Individual oK
11/13/10 09:00A 652 carter, Jackie 40xndividual oK
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visits for #B52 dackie carter (06/11/10 - 02/08/11)

[Trinity Health & Fitness 02/08/11]

Page 2

11/15/10 06:00pP 652 Ccarter, Jackie 40xndividua) oK
11/17/20 10:34A 652 carter, Jackle 40Tnd1vidual oK
11/18/10 05:42p 652 carter, Jackje 40Tndividua) oK
e 1:1:/21:8. /41 O = 084 D1 P 5 2~ G TR B GIC) © A0xndivadual oK
11/19/10 10:13A 652 carter, Jackie 401ndividual oK
11/22/10 05:59p 652 carter, Jackie 40tndividual oK
11/24/10-06:25p. . . -652—carter,-Jackie. . - - —-e oo -A0Individual . ... . —OK——
11/27/10 08:59A 652 -Carter, Jackle 401ndividual OK
Nov 2010 “Alowed: - 19 penfad: - 0 puplicata: 0
12/11/10 08:56A 652 carter, Jackie 40xnd1vidual oK
12/14/10 08:40A §52 carter, Jackie 40Individua] oK
12/15/10 08:31A 652 carter, Jackie 40Indiv dua_‘{ oK
12/18/10 09:04A . €52 Carter, JacKle -40Tndividua aK
12/21/10 08:33a 652 cartep, Jaclkie 40xndividual’ oK
12/23/10 06:08p 652 carter, Jackie 40Indjvidual oK
12/30/10 05:20p 652 carter, Jackie 40Individual oK
12/31/10 08:35a. 652 cartar, Jackie 40zndividuat oK
bec 2010 Allowed: 8 penied: 0 pupiicate: 0
01/03/11 06:07F 652 'carter, Jackie 40Tnd]v{dua) oK
01/07/11 08:37A 652 carter, Jackle 401Individua) oK
01/08/11 09:06A 652 carter, Jackie 40Individur] -~ oK
01/17/11 05:56P 652 carter, Jackie 40Individual oK
01/21/1% 08:30A 652 carter, Jackie 40Individual 0K
01/22/11 08:594 652 carter, dackie 40Individual oK
01/24/11 082384 652 Carter, Jackje 40Individual oK
01/24/11 06:28p 852 carter, Jackie 40Indjvidual OK
01/26/11 08:26A 652 carter, Jackie 401ndividual oK
01/27/11 D6:26P 652 carter, Jackie 40Individua] 0K
01/28/11 08:36A 652 carter, Jackie 40Individual 0K
01/31/11 05:43p 652 cartar, Jackle 40Individual 0K
01/31/11 05:44p 632 carter, dackie 40Individual oK
Jan 2011 - AlTowed: 13 penied: 0 buplicate: 0
02/03/11 08:36P 652 Ccarter, Jackie 40Individual oK
02/05/11 08:48A . 652 cCarter, Jackie 401Individua} oK
02/07/11 05:59p ~ 652 carter, Jackie _40Individual 0K
02/07/11 07:30P 652 carter, Jackie 40Individual OK
Feb 2011 Alloved: 4 Dpenied: 0 puplicate: 0

pate Range: 06/11/10 - 02/08/11

visits Allowed:
visits Denied;
puplicate visits:

Total visits Recorded: 105

104
1
0
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Walter Grady, DO

pretty much hurfs all day long

» November 4, 2010
CARTER, JACQUELINE
INDEPENDENT MEDICAL EVALUATION - CHANGE OF CONDITION

HiSToR'Y OF PRESENT ILLNESS:

Ms Carter is a very p!easant 48 year old, left hand domlnan’( female who has been a
fong standlng patlent of mine. :

We dld take herto surgery previously at Mary Black Memorial Hospital on 6-29-07.

The date of her Ias’t visit was 3-3-08 for a rating.

)

Hlstoncally, Jacqueline had a workman's compensation hearing on 11-09. The
workman’s comp commission rated her at 25% to her lsft lower extremity.

Jacc{usline has besn working at BB&T for a month as a part-time teller.

CHIEF COMPLAINT:

Jaoque!lne presents today wrth a chief complaint relative to her left knee as follows. She . :
feels that she has a knot on the medial side of her left knee. She has developeda
sharp, stabbing pain in the left knee and feels as if the left knee is going to hyper-

extend on her. She also complains of crepitance in her left knee. She'is posmve for .
crepitus on ﬂean and extension of her left knee. .
Jaoquelme is very sensitive over the medial joint line reg'ion historically,

The patient indicates that she is allowed to sit and stand at will on her job.-

PAIN SCORE RATING:

Jacqueline's pain score rating in her leit knee would be a.level 5.out of 10, It does,

“however, go up (o about & or 7 out'of 10. The thmg that makes her pain the worst js

walking, especially standing too l_ong or sﬁtmg too long, etc She otates that her knee

fad

480 Floyd Road Spartanburg, 8C 29307

Office: (864) 582-2115 » Fax: (864) 582-2117 © Toll Free (877) 582-2115 o Toll Free Fax: (866} &2 117



CARTER, JACQUELINE
NOVENMBER 4, 2010

SUMMARY STATEMENT OF SURGERY:

Agaln, we did take Jacqueline to surgery on the date of 6-28-07. Her post operative
diagnosis was a radial tear, posterior horn medial meniscus, left knes. She also had a
diagnosis of osteochondritis dessicans lesion/grade 4 change medial femaral condyle.
involving 100%, of weight bearing surface area.and.posterior.medial.segment.of the
bial.plad e N D la, left knee and anterior articular loose body,
it knee,, It was fioted that shé Had

SR V4

g PR LI

We did accomplish, on the above noted date, arthroscopic partial medial o :
meniscectomy, left knee and arthroscopic microfracture abrasion arthroplasty, left knee, -
medlal femoral condyle and medial tibial plateau. Also accomplished was arthroscopic
soft chondroplasty, patella, left knes and arthroscopic removal of Intra-articular loose
body, lateral compartment, left knee and arthroscopic tricompartmental synovectomy,

left knee,

Jacqueline had an evaluation an the date of 1-3-08. That gvaluation revealed findings
consistent with range of motion.of the left knee from about 0 degrees {o 120 degrees.
The examination was otherwise stable at that ime. She was tender over the medial
aspect of her ankle at that time over the deltoid ligament.

X-rays of her left knee, dated 1-3-08, compared to films dated 9-24-07, revealed an
excellent joint space interval without joint space collapse to any appreciable degree.
She had some sublle tibial spine osteophytosis. We neted, again, that these films were
reviewed in the standing welght'bearing view projection, : . '

The impression, at that time, was advanced grade DJD, left knee as previously ,
indicated. Also she was status post Supartz injection, left knee with a reasonably good

functional result. - .

CLINICAL EXANMINATION - LEFT KNEE:

Inspection:

Inspection of her left knee today compared to her right knee, with her seated on the
examination table, reveals two healed arthroscopic incisions, left knee. We also hote
the slight out-pouching along the lateral compartment predominantly and to a lesser
extent the medial compartments of her knees. |tis felt that this represent fluld,
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CARTER, JACQUELINE
PAGE THREE
NOVEMBEK 4, Z2010. .

Applicable Maasurements - Bilateral Lower Extremities:

Applicable measu_'rements of the bilateral lower extremities, thighs and calves, interms .
of circumference, reveals thigh circumference, on the right, to be approximately 63 cm
and on th,elleft 60 cm. - ’ . .

Calf circumference, 10 cm inferior to the patella, on the right Is 44 cm and on the left 45
cm, ' :

In summary, this represents a 3 cm deficit on the left lower extremity/thigh and 1 cm
deficit in the calf. -

X-ray Reb'ort_:

Films dated 11-4-10 are cansistent with advanced DJD, left knee with medial joint
space collapse and approximately 1 mm joint space remaining in medial tibicfemoral
compartment. (This represents a change from 3 mm in March of 2008.) Patellofemoral
joint DJD osteophytes inferior and superior arlicular surfaces. Films were viewed In
bil

lateral standing weight hearing view projections and static AP and lateral View x-rays, . -
left knee. No acute pathology was noted. Paiellofe'mo'fal‘jﬁiﬁf Hafrowing was noted, ~

Palpatory Examination:

Palpatory examination of her left knee reveals her to have extreme tenderness in the
medial compartment of the same. Lateral compartment tenderness is also appreciated.
Jacqueline is tender over the vastus medialis obliqus insertion into the patelia.

In terms of the pes anserine bursa, she complains of tenderness. In ferms of tha -

prepatella‘bursa, she complains of mild tenderness as well, -

Range of h_\oﬂon Testing:.

Range of motion testing of the left knee reveals her to ha\)e range of motion of 0 to
approximately B2 degrees or the left compared io 0 to 120 degrees on the right. She
can take it to 90 with passive assist but it does hurt her to take It to 90. o

Strength Assessment Testing:

Strength assessment testing of the left knee reveals her to have 4 to 4+/5 extension
strength and about 3/5 flexion strength. She complains bitterly of pain along the anterior
aspect, lower segment of her left knee over the bilateral joint lines and pat'ella‘tendon

region primarily.
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CARTER, JACQUELINE
PAGE FOUR
NOVEMEER 4, 2010

Provocative Testing:

Provocative testing of the left knee reveals her to have significant tenderness with . - -
external rotation in the medial compartment and internal rotation reveals tenderness
across the region of the patella tendon as'well as the medial and lateral joint line areas.

The medial McMurray’s test reveals her to have 3 positive medial McMurray's test and
the |ateral McMurray's test Is negative. She has tenderess primarily over the medial
compariment of the left knee. The Drawer test is negative, The Lachman’s testis -

negative.

: Circulatdry Evaluation':
Circulatory e\'/a‘luaﬁon reveals her to have a palpable tiblalis posterior pulse and a
palpable dorsalls pedis pulse. . ,

She has a +2 patella and +2 Achilles reflex on the left side.

Galt Analysis:.

Gait ainalysis reveals her to have an antalgic gait with her favoring her left lower.
extremity.

She can heal walk in & shallow fashion relatively unassisted. She can tiptoe walk in a
shallow fashion relatively unassisted, " _

ASSESSMENT:

1) Status post diagnostic and surgical arthroscopy, left knee, 6-28-07, with arthroscoplc
partial medial meniscectomy. _ o -

2) Per arthroscopy, post operative diagnosis of osteochondritis dessicans lesion grade
4 change medial femoral condyle involving 100% of the weight bearing surface area
and posterior medial aspect of tibial plateau. Also an associated diagriosis, per

arthroscopy of grade 4 DJD patella, left knee and intra-articular loose body, lateral

compartment, left knee and synovitis, left knee with osteoporosis, soft bone medial |

femoral condyle and medial tibial plateau, left knee.

* 3) Clinical examination this date consistent with a possible medial meniscus tear
(recurreni),.left kneg, :

4) Clinlcal examination consistent with significant thigh muscle atrophy on the left

compared to the right side. '

5) Significant issue of chronic pain secondary to the DJD with presumplive interval

progression of her arthritis considering the fact that some of the meniscus had to be

155



PRk
P

e

CARTER, JACQUELINE
PAGE FIVE
NOVEMBER 4, 2010

removed.
PLAN/RECOMMENDATION:

[t is my recommendation that we accomplish weight bearing view x-rays along with a
lateral view x-ray this date.

We will ulilize those x-rays to calculate the joint space interval. As | previously
mentioned, there Is an issue of interval progression of arthritis when we have to remove
'some of the meniscus and the patient already has arthritis. That.is expected over time.
Eventually she will require total knee arthroplasty. T R TR

It is expected, again, that she will have chronic pain and she will require analgesic
__medications and nonsteroidal anti-inflammatory medications.

Polint of clarification: The patient has joined Trinity gym and she is really focusing and
conscious on weight loss to try and help or assist with her knee problem. She has lost
40 [bs through much effort and she is continuing to fry to do that which is
commendable.

Using the AMA Guide to Permanent Impairment, 5th Edition, | would rate her as having
a.42% impairment of the left lower extremity which correlates to a 17% impairment to
the whole person. -

The apinions rendered in this case are the opinlons of this evaluator. This evaluation
has been conducted on the basis of the medical examiner and documentation as
provided with the assumption that the material is true and correct. [f more information
becomes available at a later date, an additional service report, reconsideration may be
requested. Such information may or may not change the opinions rendered in this
evaluation. This opinien Is based on a clinical assessment, examination and
documentation. This opinion does not constitute, per ge, a recommendation for specific
claims ar administrative functions be made or enforced. Any recommendations made
during this examination are strictly recommendations as this Is an independent medical
evaluation and the examiner is not the treating physician.

Walter Grady, DO
WG:ch é/ - |
&%‘,%ﬁ 277
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THE STATE OF SOUTH CAROLINA
In the Court of Appeals

APPEAL FROM THE GREENVILLE COUNTY
COURT OF COMMON PLEAS

Civil Action No.: 2011-CP-23-7975
W.C.C. File No.: 0622179

Jacqueline Carter, .. . .. e O Respondent,

Verizon Wireless Southeast and
American Homeg Assurance Company, . . .....ovvv e e Appellants.

CERTIFICATE OF COUNSEL

The undersigned hereby certifies that the Record on Appeal contains all material proposed
to be included by any of the parties and not any other material.

SOWELL GRAY STEPP AND LAFFITTE, L.L.C.

By. /%M

Grady L. BeardrEsquire

Nicolas L7 Haigler, Esquire

1310 Gadsden Street

Post Office Box 11449
Columbia, South Carolina 29211
(803) 929-1400

Attorneys for Appellants
May 16, 2013
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THE STATE OF SOUTH CAROLINA
In the Court of Appeals

APPEAL FROM THE GREENVILLE COUNTY
COURT OF COMMON PLEAS

Civil Action No.: 2011-CP-23-7975
W.C.C. File No.: 0622179

Jacqueline Camer, . . ...
V.
Verizon Wireless Southeast and
American Home Assurance Company, . ... Appellants.
PROOF OF SERVICE

Respondent,

| certify that | have served three copies of the Record on Appeal on Jacqueline Carter, by
depositing a copy of same in the United States Mail, postage prepaid, on May 17, 2013,
addressed to his attorneys of record, Jeremy A. Dantin, Esquire, Harrison, White, Smith &
Coggins, P.A., 178 West Main Street, Post Office Box 3547, Spartanburg SC 29304.

May 17, 2013

SOWE Y STEPP AND LAFFITTE, L.L.C.
2w

Judtth{ L. Putnam
eqdl Assistant
0 Gadsden Street

Post Office Box 11449
Columbia, South Carolina 29211
(803) 929-1400

Attorneys for Appellants T
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