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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
) IN THE NINTH JUDICIAL CIRCUIT

COUNTY OF BERKELEY ) CASE NO.: 2012-CP-08-2618
)
Bank of North Carolina, )
)
Plaintiff, )
)
vs. ) ORDER GRANTING MOTION TO
) RECONSIDER
Anthony Whitfield and Cindy Whitfield, ) % =
) @ @ T
Defendants, ) QE: E —
) o
Anthony Whitfield, ) R . 3
) =
Third Party Plaintiff, ) %
) '™
vs. )
)
David Swanson, )

Third Party Defendant. )
)

This matter comes before the Court on Third-Party Defendant David Swanson’s motion

to reconsider filed July 18, 2016 requesting reconsideration of the Court’s June 30, 2016 order
denying his motion to dismiss. A hearing was held on September 20, 2016. Counsel for Plaintiff
Bank of North Carolina, Defendant Antbony Whitfield, and Third-Party Defendant David
Swanson were present. For the reasons set forth herein, Third Party-Defendant Swanson’s
motion is granted.
Introduction

This lawsuit is one of six foreclosure actions filed by Bank of North Carolina against
Anthony Whitfield. Two actions are pending in Berkeley County: Case Nos. 2012-CP-08-2618,
and 2012-CP-08-3478; three are pending in Dorchester County: Case Nos. 2014-C?-18-0358,

2014-CP-18-1792, and 2014-CP-18-1793; and one is pending in Charleston County: Case No. 2012-

s | !
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CP-10-5887. Defendant Whitfield initially asserted claims against David Swanson in the Charleston
County action alleging causes of action for abuse of process and civil conspiracy, and subsequently
asserted identical claims against Mr. Swanson in each of the five remaining foreclosure actions.

Mr. Swanson is an attorney at Haynsworth Sinkler Boyd, P.A. The claims against him arise
out of advice he gave the bank concerning the renewal of the loan on the property that is the subject of
the Charleston County foreclosure action, which is referred to in the pleadings as the “Black Rush
Property.” Defendant Whitfield alleges that Mr. Swanson never actually provided the advice to the

bank, but conspired with the bank to fabricate a defense to Defendant Whitfield’s counterclaims by

providing deposition testimony in which he substantiated a conversation that he had with a bank

employee. These allegations form the basis of Defendant Whitfield's claims against Mr. Swanson in
each of the six foreclosure actions.
Defendant Swanson moved to dismiss the claims against him pursuant to Rules 12(b)8) and

12(f) of the South Carolina Rules of Civil Procedure on grounds that another action is pending

between the same parties for the same claim. Defendant Swanson also moved to dismiss the claims

against him in Berkeley County Case No. 2012.CP-08-3478, and Dorchester County Case Nos. 2014-
CP-18-0358, 2014-CP-18-1792, and 2014-CP-18-1793 on the same grounds.

The Court heard Defendant Swanson’s motions to dismiss in this action and Berkeley
County Case No. 2012-CP-08-3478 on June 27, 2016. Counsel for Bank of North Carolina,
Antbony Whitfield, and David Swanson were present, and the Court was presented with copies
of the pleadings from the Charleston County foreclosure action. The Court denied the motions by
way of Form 4 orders entered on June 30, 2016. On July 11, 2016, Defendant Swanson served

motions to reconsider in both Berkeley County actions, attaching as exhibits three orders granting

Y
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Defendant Swanson’s motions to dismiss in Dorchester County Case Nos. 2014-CP-18-0358, 2014-
CP-18-1792, and 2014-CP-18-1793.
Findings and Conclusions

Pursuant to Rule 59(¢), SCRCP, a party may request that a trial court reconsider its prior
ruling whe;e the party believes the trial court misunderstood, failed to fully consider, or

overlooked an argument or issue. Elam v. South Carolina Dept. of Transp., 361 S.C. 9, 602

S.E.2d 772, 780 (2004). Upon this Court’s review and consideration of the parties’ arguments
and submissions, the pleadings in this action and the related foreclosure actions, and the
applicable law regarding the motion to dismiss, the Court finds that reconsideration is warranted.
Rule 12(b)(8) of the South Carolina Rules of Civil Procedure provides that a defendant may
seek dismissal of an action when “another action is pending between the same parties for the same
-claim.” In considering a motion to dismiss under Rule 12(b)(8), courts must consider both the identity
of the parties and the identity of the claims. Cricket Cove Ventures, LLC v. Gilland, 390 S.C. 312, 701
SE2d39 (Cx. App 2010). In order to warrant dismissal pursuant to Rule 12(b)(8), “the claim

must be precisely or substantially the same in both proceedings. . . .” Capital City Ins. Co. v. BP

Staff, Inc., 382 S.C. 92, 674 S.E.2d 524, 532 (Ct. App. 2009); see also Freemantle v. Preston,

398 S.C. 186, 728 S.E.2d 40, 45 (2012).

The Court has reviewed copies of the pleadings in the related foreclosure actions,
including the Charleston County action that is the subject of the Black Rush Property. The Court
finds that it is appropriate to take judicial notice of thesc pleadings in considering whether dismissal is
warranted under Rule 12(b)(8), SCRCP.

Upon further review and consideration, the Court finds the claims asserted against David

Swanson in this action should be dismissed pursuant to Rule 12(b)(8). The Court finds that the

i 7 ’
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parties to the subject claims in this action and the Charleston County action are identical, and that the
claims against David Swanson are substantiaily the same, if not identical, in both proceedings.
Compare Def’s Fifth Am. Answer, Berkeley Co. Case No. 2014-CP-08-2618, 111 55-72 with Def.’s
Fifth Am. Answer, Charleston Co. Case No. 2012-CP-10-5887, 1¥ 65-82. In both actions, Defendant
Whitfield seeks to hold Mr. Swanson liable for abuse of process and civil conspiracy for the same
MIcged conduct-providing deposition testimony in which he substantiated a conversation that he had
with a bank employee. The Court further observes that these claims were first asserted against Mr.
Swanson in the Charleston County action, and that Mr. Swanson has not filed a Rule 12(b}(8) motion
to dismiss in the Charleston County action.

Based upon the foregoing, the Court finds that with respect to the claims Defendant Whitfield
has asserted against David Swanson in this action, another action is pending between the same parties
for the same claims and that dismissal is warranted pursuant to Rule 12(b)X®), SCRCP. -

Accordingly, Defendant David Swanson’s motion to reconsider is GRANTED and the
claims asserted against him in this action are hereby DISMISSED.

IT IS SO ORDERED.

This 2| day of September, 2016

MonckS Cornes |, South Carolina

1] T
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STATE OF SOUTH CAROLINA y IN THE COURT OF COMMON PLEAS
) IN THE NINTH JUDICIAL CIRCUIT

COUNTY OF BERKELEY ) CASE NO.: 2012-CP-08-3478
)
Bank of North Carolina, )
)
Plaintiff, )
. )
Vs. ) ORDER GRANTING
) MOTION TO RECONSIDER
Anthony Whitfield and Cindy Whitfield, )
v )
Defendants, )
)
Anthony Whitfield, ) —
) =
Third Party Plaintiff, ) B
) N
Vs, ) e
) =L
David Swanson, ) e e
Third Party Defendant. ) -
) 2]

This matter comes before the Court on Third-Party Defendant David Swanson’s motion
1o reconsider filed July 18, 2016 requesting reconsideration of the Court’s June 30, 2016 order
denying his motion to dismiss. A hearing was held on September 20, 2016. Counsel for Plaintiff
Bank of North Carolina, Defendant Anthony Whitfield, and Third-Party Defendant David
Swanson were present. For the reasons set forth herein, Third Party-Defendant Swanson’s
motion is granted.

Introduction

This lawsuit is one of six foreclosure actions filed by Bank of North Carolina against
Anthony Whitfield. Two actions‘ are pending in Berkeley County: Case Nos. 2012-CP-08-2618,
and 2012-CP-08-3478; three are pending in Dorchester County: Case Nos. 2014-CP-18-0358,

2014-CP-18-1792, and 2014-CP-18-1793; and one is pending in Charleston County: Case No. 2012-

Qﬂ. M¥ | 1
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CP-10-5887. Defendant Whitfield initially asserted claims against David Swanson in the Charleston
County action alleging causes of action for abuse of process and civil conspiracy, and subsequently
asserted identical claims against Mr. Swénson in each of the five remaining foreclosure actions.

~ Mr. Swanson is an attorney at Haynsworth Sinkler Boyd, P.A. The claims against him arise
out of advice he gave the bank conceming the renewal of the loan on the property that is the subject of
the Charleston Couﬁty foreclosure action, which is referred to in the pleadings as the “Black Rush
Property.” Defendant Whitfield alleges that Mr. Swanson never actually provided the advice 1o the
bank,bbut conspired with the bank to fabricate a defense to Defendant Whitfield’s counterclaims by
providing deposition testimony in which he substantiated a conversation that he had with a bank
employee. These allegations form the basis of Defendant Whitfield’s claims against Mr. Swanson in
each of the six foreclosure actions.

Defendant Swanson moved to dismiss the claims against him pursuant to Rules 12(b)(8) and
12(f) of the South Carolina Rules of Civil Procedure on grounds that another action is pending
between the same parties for the same claim. Defendant Swanson also moved to dismiss the claims
against him in Berkeley County Case No; 2012-CP-08-2618, and Dorchester County Case Nos. 2014-
CP-18-0358, 2014-CP-18-1792, and 2014-CP-18-1793 on the same grounds.

The Court heard Defendant Swanson’s motions to dismiss in this action and Berkeley
County Case No. 2012@-08-26 18 on June 27, 2016. Counsel for Bank of North Carolina,
Anthony Whitfield, and David Swanson were present, and the Court was presented with copies
of the pleadings from the Charleston County foreclosure action. The Court denied the motions by
way of Form 4 orders entered on June 30, 2016. On July 11, 2016, Defendant Swanson served

motions to reconsider in both Berkeley County actions, attaching as exhibits three orders granting

{MM\ = 2
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Defendant Swanson’s motions to dismiss in Dorchester County Case Nos. 2014-CP-18-0358, 2014-
CP-18-1792, and 2014-CP-18-1793.
Findings and Conclusions
Pursuant to Rule 59(e), SCRCP, a party may request that a trial court reconsider its prior

ruling where the party believes the trial court misunderstood, failed to fully consider, or
overlooked an argument or issue. Elam v. South Carolina Dept. of Transp., 361 S.C. 9, 602
S.E.2d 772, 780 (2004). Upon this Court’s review and consideration of the parties’ z;rguments
and submissions, the pleadings in this action ahd the related foreclosure actions, and the
applicable law regarding the motion to dismiss, the Court finds that reconsideration is warranted.

“Rule 12(b}(8) of the South Carolina Rules of Civil Procedure provides that a defendant may
seek diémissal of an action when “another action is pending between the same parties for the same
claim.” In considering 2 motion to dismiss under Rule 12(b)8), courts must consider both the identity
of the parties and the identity of the claims. Cricket Cove Ventures, LLC v. Gilland, 390 S.C. 312, 701
SE.2d39 (Ct.. App. 2010). In order to warrant dismissal pursuant to Rule 12(b)(8), “the claim

must be precisely or substantially the same in both proceedings. . . .” Capital City Ins. Co. v. BP

Staff, Inc., 382 S.C. 92, 674 S.E.2d 524, 532 (Ct. App. 2009); see-also Freemantle v. Preston,

398 S.C. 186, 728 S.E.2d 40, 45 (2012).

The Court has reviewed copies of the pleadings in the related foreclosure actions,
including the Charleston County action that is the subject of the Black Rush Property. The Court
finds that it is appropriate to take judicial notioé of these pleadings in considering whether dismissal is
warranted under Rule 12(b)8), SCRCP.

Upon further review and consideration, the Court finds the claims asserted against David

Swanson in this action should be dismissed pursuant to Rule 12(b)(8). The Court finds that the

0003 3
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parties to the subject claims in this action and the Charleston County action are identical, and that the
claims against David Swanson are substantially the same, if not identical, in both proceedings.
Compare Def.’s Fourth Am. Answer, Berkeley Co. Case No. 2014-CP-08-3478, 99 55-72 with
Def.’s Fifth Am. Answer, Charleston Co. Case No. 2012-CP-10-5887, 1 65-82. In both actions,
Defendant Whitfield seeks to hold Mr. Swanson liable for abuse of process and civil conspiracy for

the same alleged conduct-providing deposition testimony in which he substantiated a conversation

-that he had with a bank employee. The Court further observes that these claims were first asserted

against Mr. Swanson in the Charleston County actioﬁ, and that Mr. Swanson has not filed a Rule
12(b)(8) motion to dismiss in the Charleston County action.

Based upon the foregoing, the Court finds that with respect to the claims Defendant Whitfield
has asserted against David Swanson in this action, another action is pending between the same parties
for the same claims and that dismissal is warranted pursuant to Rulé 12(b)(8), SCRCP.

Accordingly, Defendant David Swanson’s motion to reconsider is GRANTED and the
claims ;ssened against him in this action are hereby DISMISSED.

IT IS SO ORDERED.

This Z_Lgday of September, 2016 , QZ

R. Markley Dennis, Jr
Circuit Court Judge

Moncks Corner , South Carolina

o
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clerk. Note: Title abﬂmmem shonld refer to the official court order for judgment detalls.
P 3\ 2060 6/28/16

Circuit Coprt Judge } Judge Code Date

For Clerk of Court Office Use Only
SCRCP Form 4C (03/2013) Page 1
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FORM 4

STATE OF SOUTH CAROLINA JUDGMENT IN A CIVIL CASE
COUNTY OF BERKELEY
IN THE COURT OF COMMON PLEAS ¥ n  CASE NO. 2012 CP-08-3478
Harbor Natlonal Bank, et al " Anthony M. Whitfield, et al
16 UN3D PH l: 32
PLAINTIFF(S) o “DEFENDANT(S)
CLERT: b}-‘"&“}&“, Attorney for : [ Plaintitf L] Defendant
Submitted by: BERRELEY COUATY sie. or '
i [] Seif-Represented Litigant

DISPOSITION TYPE (CHECK ONE)

JURY VERDICT. This action came before the court for a teial by jury. The issucs ;
have been tried and a verdici rendered.
DECISION BY THE COURT. This action came to lrial or hearing before the court. )
The issucs have been tried or heard und a decision rendered. [[] See Page 2 for addilional information.
ACTION DISMISSED (CHECK REASON): [] Rule 12(b), SCRCP; [ Rule 41(a),
SCRCP (Vol. Nonsuit); [ Rule 43(k), SCRCP (Seitled); (] Other
ACTION STRICKEN (| K REASON): [] Rule 40(j), SCRCP; [} Bankrupicy;
[} Binding arbitration, subject to right to restore to confirm, vacaie or modify
arbitration award; [ ] Other :
O DISPOSITION OF APPEAL TO THE CIRCUIT COURT (CHECK APPLICABLE BOX): &
[0 Affirmed; [ Reversed; [J Remanded; [] Other

NOTH: ATTORNEYS ARE RESPONSIBLE FOR NOTIFYING LOWER COURT. TRIBUNAL, OR ;

ADMINISTRATIVE AGENCY OF THE CIRCUIT COURT RULING IN THIS APPEAL. ;
T IS ORDERED AND ADJUDGED: [] See attached arder (formal order 1o fullow) [X] Statement of Judgment -
by the Court: Defendant’s Motion to Strike or Dismiss Third Party Complaint, filed on 4/11/16, is DENIED

ORDER INFORMATION

This arder [ ends B does not end the cuse.
Additional [nformation for the Clerk :

00 X O

INFORMATION FOR THE JUDGMENT INDEX
Complete this section below when the judgment sffects title to real or personal property or if any amount
should be enrolled. If there is no judgment information, indicate “N/A™ in one of the boxes below.

Judgment in Favor of Judgment Against Judgment Amount To be Enrolled
{List name(s) below) (List name(s) below) (List amount(s) below)
N/A $
$
L3

If applicable, describe the property, including tax map information and address, referenced in the order:

The judgment information above has been provided by the submitting party. Dispunes conceming the amounts contained in this
form may be addressed by way of motion pursuant ks the SC Rules of Civil Procedure. Amounts to he computed such as interest
ar additional texable costs not available st the time the form and final urder are submitted to the judge may be provided to the
clerk. Note: Title abstractors pffd Yesearchers should refer to the officia) court order for judgment details.

2060 6/28/16
Judge Code Date

For Clerk of Court Office Use Only
SCRCP Form 4C (03/2013) Page |
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STATE OF SOUTH CAROLINA )  IN THE COURT OF COMMON PLEAS
} FOR THE NINTH JUDICIAL CIRCUIT
COUNTY OF BERKELEY
CASE NO. 2012-CP-08-2618
HARBOR NATIONAL BANK, )
)
Plaintiff, )
) CONSENT ORDER ON MOTION TO
Vs. ) AMEND FILED JUNE 25, 2015
) o 4
| ) a2z g X1
ANTHONY WHITFIELD, CINDY ) ‘;.;-‘_-J: ;\,
WHITFIELD, AND DAVID SWANSON ) '((,o:'o -3
< ) gz z O
(=]
Defendant. ; s = (]
_v o o
i’l -

This matter comes before the Court on Defendant’s Motion to Amend his Answer
and Counterclaims, filed on or about June 25, 2015. It appearing that the parties have

negotiated and agreed to the filing of an amended pleading denying certain claims, and,
allowing others. Now, therefore, it is "

ORDERED that Defendant's Motion to Amend is granted in part and denied in

part as stated herein. Defendant may file and serve an Amended Answer in the form
attached hereto as Exhibit “1". '

AND IT IS SO ORDERED. .

gl

residing Sucge”™
Ninth Judicial Circuit

This 240 ay of !AUUAQ 2016,
__QOrangebusg, South Carolina
Mawes Corri~—

R. 15



Y
WE SO MOVE.

HALVE%& ASSOCIATES, LLC

Brent S. Halversen

171 Church Street, Suite 330
Charleston, SC 28401

T: 843-284-5790

F: 864-326-4844

Email: brent@halversenlaw.com

Attomney for the Plaintiff

January _B_ 26-16
Charleston, South Carolina

R. 16



WE SO CONSENT.

DUFFY & YOUNG, LLC

By:

Brian C. Duffy{ Psquire
Thomas A. Limehouse, Jr.
86 Broad Street
Charleston, SC 28401

Esquire

January ___, 2016
Charleston, South Carolina

R. 17
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STATE OF SOUTH CAROLINA )
) IN THE COURT OF COMMON PLEAS
COUNTY OF BERKELEY ) '
: )
Harbor National Bank, ) CIVIL ACTION COVERSHEET
Plaintiff(s) ) LQ g
)  2012-CP-08- Q/') f
vs. )
) ~
Anthony M. Whitfield, ) SL ~
Defendant(s) ) e BT
(Please Print) SC Bar #: 0677 - —,U e
Submitted By: Robert A. Bernstein Telephone #:  (843) 529-1111 jSZ G -d j
BERNSTEIN & BERNSTEIN, P.A.  Fax # (843) 529-0035 20 . T
Address: Post Office Box 20519 Other: P 14 s
' Charleston, SC 29413-0519 E-mail: rbemstein@bemsteinpa.cﬁ‘g‘g - =
NOTE: The cover sheet and information contained herein neither replaces nor supplements the {iling and sgyyice
of pleadings or other papers as required by law. This form is required for the use of the Clerk'of Court foRthe
purpose of docketing. It must be filled out completely, signed, and dated. A copy of this cover sheet must be
served on the defendant(s) along with the Summons and Complaint.
DOCKETING INFORMATION (Check all that apply)
*If Action is Judgment/Settlement do not complete
0 JURY TRIAL demanded in complaint. M NON-JURY TRIAL demanded in complaint.
OJ This case is subject to ARBITRATION pursuant to the Court Annexed Alternative Dispute Resolution Rules.
[ This case is subject to MEDIATION pursuant to the Court Annexed Alternative Dispute Resolution Rules.
M This case is exempt from ADR (Proof of ADR/Exemption Attached). '
NATURE OF ACTION (check one box below,
Contracts - Torts - Professional Malpractice Torts - Personal Injury Real Property
O Constructions (100) O Dental Malpractice (200) O Assault/Slander/Libel (300) O Claim & Delivery (400)
O Debt Collection (110) O Legal Malpractice (210) O Conversion (310) O Condemnation (410)
O Employment (120) 3 Medical Malpractice (220) O Motor Vehicle Accident (320)M Foreclosure (420)
O General (130) Previous Notice of Intent Case# O Premises Liability (330) O Mechanic’s Lien (430)
D Breach of Contract (140) 20_CP___ - . O Products Liability (340) O Partition (440)
0O Other(199) 3 Notice/File Med Mal (230) O Personal Injury (350) O Possession (450)
O Other (299) O Wrongful Death (360) O Building Code Violation (460)
0O Other (399) O Other (499) -
Inmate Petitions Administrative Law/Relief Judgments/Settlements Appeals
PCR (500) O Reinstate Drivers License (800) O Death Settlement (700) D Arbitration (500)
Mandamus (520) O Judicial Review (810) DO Foreign Judgment (710) O Magistrate-Civil(910)
Habeas Corpus (530) O Relief (820) O Magistrate's Judgment (720) 0 Magistrate-Criminal (920)
Other (599) O Permanent Injunction (830) 0 Minor Settlement 730) 3 Municipal (930)
O Forfeiture-Petition (840) O Transcript Judgment (740) O Probate Court (940)
O Forfeiture-Consent Order (850) O Lis Pendens (750) 0O SCDOT (950)
0 Other (899) O Transfer of Structured O Workers® Comp (960)
Settiement Payment Rights [0 Zoning Board (970)
Application (760) O Public Service Comm. (990)
0 Petition for Workers O Employment Security Comm. (991)
Special/Complex/Other Compensation Settlement O Other (999)
O Environmental (600) O Pharmaceuticals (630) Approval (780)
0O Automobile Arb. (610) O Unfair Trade Practices (640) 0O Other (799)
D Medical (620) {3 Out-of-State Depositions (650)
O Other (699) * [ Motion to Quash Subpoena in
an Out-of-Country Action (660)
D Sexual Predatop(510 . :
Submitting Party Signature: Aéé‘[m Date:_September 5, 2012
Note: Frivolous civil proceedings may be subject to sanctions pursuant to SCRCP, Rule 11, and the South Carolina
Frivolous Civil Proceedings Sanctions Act, S.C. Code Ann. §15-36-10 et. seq.
SCCA /2334 (04/2012) Page 1 of 2
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FOR MANDATED ADR COUNTIES ONLY
Allendale, Anderson, Beaufort, Clarendon, Colleton, Florence, Greenville, Hampton, Horry,
Jasper, Lee, Lexington, Pickens (Family Court Only), Richland, Sumter, Union, Williamsburg, and Yprk

SUPREME COURT RULES REQUIRE THE SUBMISSION OF ALL CIVIL CASES TO AN
ALTERNATIVE DISPUTE RESOLUTION PROCESS, UNLESS OTHERWISE EXEMPT.

You are required to take the following action(s):
1. The parties shall select a neutral within 210 days of filing of this action, and the Plaintiff shall file
a “Stipulation of Neutral Selection” on or before the 224™ day after the filing of the action. If the
parties .cannot agree upon the selection of the neutral within 210 days, the Plaintiff shall notify the
Court by filing a written “Request for the Appointment of a Neutral” on or before the 224" day after

the filing of this action. The Court shall then appoint a neutral from the Court-approved
mediator/arbitrator list. '

2. The initial ADR conference must be held within 300 days after the filing of the action.
3. Case are exempt from ADR only upon the following grounds:

a. Special proceeding, or actions seeking extraordinary relief such as mandamus, habeas
corpus, or prohibition;

b. Cases which are appellate in nature such as appeals or writs of certiorari;
c. Post Conviction relief matters;

d. Contempt of Court proceedings;

e. Forfeiture proceedings brought by the State;

f. Cases involving mortgage foreclosures; and

g. Cases that have been submitted to mediation with a certified mediator prior to the filing of
this action.

4. Motion of a party to be exempt from payment of neutral fees due to indigency should be filed with
the Court within ten (10) days after the ADR conference had been concluded.

Please Note: You must comply with the Supreme Court Rules regarding ADR.
Failure to do so may affect your case or may result in sanctions

SCCA /2334 (01/2011) Page 2 of 2
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS

4§

: N

CASE NUMBER: 2012-CP-08-~

- Harbor National Bark,

Plaintiff,
SUMMONS
V.

Anthony M. Whitfield ,

Defendant.

TO: THE DEFENDANT ABOVE NAMED:

YOU ARE HEREBY SUMMONED and r_equi}re.d?to serve an-Answerto'thé alle'gjations;
of the Complaint, whichis hereby served upon you, within thirty (30)-days of the date of service
hereof; Your Answer shall be served iipon the Clerk of this Court and upon the-‘subécgibcr at his
office, 5418-B Rivers Aveniie, North Charleston, South Carolina 29406-6165; If you fail to.
resporid within the time aforesaid, the Plaintiff will take judgment:against-you by default for the
relief demanded in the Complaint. |

BERNSTEIN & BERNSTEIN, P.A,

st AL

‘Robert A. Bernstein

Post Office Box-20519

Charleston, SC 29413-0519

(843) 529-1111

(843) 529-0035 (fax)
September 2, 2012 ATTORNEYS FOR THE PLAINTIEF
Charleston, Sotith Carolina

R. 20
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STATE OF SOUTH CAROLINA Y IN THE COURT OF COMMON PLEAS

COUNTY OF BERKELEY ; CASE NUMBER: 2012-CP-08- Al &
Harbor National Baik, )
' )
Plaintiff, ) =
) COMPLAINT 557 =
v, ) (Foreclosure of Real ‘-ESta;tfé % T ,
v ) {ActionOn-Note) ™ i e
Anthony M. Whitfield, ) | sz~ L
) (Non-Jury) = Z e
Defendant. ) S5 = W8
) Sy
g (g

The Plaintiff, complaining of the Defendant above:named, would respectfully show unto this

Court: \
? P The Plaintiff is a national banking organization organized and existing pursuant to

‘the Ia_ws‘ of»'*ihe.‘United :States of America, with its principal place of business located in. South

Carolina.

%,

: g,f 2. Defendant Anthony M. Whitfield is a citizen and resident of the County of

Charleston, State of South Carolina.
AV The real property hereinafter described, which is the subject of this action, is situated
aé_d located in Berkeley County, South Carolina. |
4. All parties hereto an.dr.»al‘l' niatters herein are within the jurisdiction of this Court.

FOR A FIRST CAUSE OF ACTION
(Action:.on Note)

5, Heretofore, on orabout-April 13,2007, forvalue received the Defendant Anthony M.
Whitfield executed and delivered to Harbor National Bank, a certain Promissory Note, Loan No.

40031700:a copy. of which is attached hereto as Exhibit "A" and made a part hereof by réference, by

Page -1-
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which, according to the terms and conditions set out therein, Anthony M. Whitfield promised to pay
to Harbor National Bank the sum of Ninety Thousand and no/100 ($90,000.00) Dollars, together
with interest thereon at the rate of 7.5 % per annum on the unpaid balance, w1th a maturity date of
April 13, 2012.
]_\ 6. The paymént due under the Note referred to in the preceding paragraph is in default,
and the conditions of said Note have been broken.
N Defendant Anthony M. Whitfield has committed an act of default under the aforesaid
‘Note.
N 8.. The Plaintiff has made demand upon Defendant Anthony M. Whitfield to pay the

!

entire amount due under the Note, but the said Defendant has failed and refused to make such
payment.
i, 9. Thefailure of Defendant Anthony M. Whitfield to make payment of the balance due

constitutes a breach of the Note.

\D 0. Plamtlff elects to, and does declare the entire balance of said indebtedness due and

‘payable, and that there is due on said note as August 17, 2012, the principal sum of Eighty-Five

Thousand, Two Hundred Sixty-Nine and 58/100 ($85,269.58) Dollars, accumulated interest of One

Thousand, Nine Hundred Eighty-Two and 29/100 ($1,982.29) Dollars, and interest continuing to

accumulate at the current rate of $33.16 per diem from August 17, 2012 until paid in full, together
with late charges, thé costs and disbursements of this action, and attorney's fees.

D 11.  Plaintiff has retained and employed Bernstein & Bernstein, P.A. for the purpose of
instituting and prosecuting this action, and is entitled to recover all costs, expenses and reasonable

attomeys"fees incurred with respect to this action.

Page -2-
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= 12. By reason of the aforesaid breach of contract, the Plaintiff has suffered damages in
the ;x;omt of Eighty-Five Thousand, Two Hundred Sixty-Nine and 58/100 ($85,269.58) Dollars,
accumulated interest of One Thousand, Nine Hundred Eighty-Two and 29/1 60 ($1,982.29) Dollars,
and interest continuing to accumulate at the current rate of $33.16 per diem from August 17, 2012

until paid in full, together with late charges, the costs and disbursements of this action, and attorney's

fees.

FOR A SECOND CAUSE OF ACTION
(Mortgage Foreclosure)

e ;"i s 130 The allegations of paragraphs One (1) through Twelve (12) of this Complaint are
| reé.lleged_aé if repeated herein verbatim.

?ﬂ 14.  To further secure his obligation under the aforesaid Promissory Note, on April 13,
2007, Anthony M. Whitfield executed a Real Estate Mortgage, whereby to secure the liability undér
the Promissory Note and any further advances thereof, a mortgage was granted to and upon the
féllowing described property, to wit:

All that certain piece, parcel or lot of land, with improvemets thereon, situate,
lying and being in th County of Berkeley, State of South Carolina, the same being
shown and designated as Lot No. 6, Block F, Okatee Subdivision, on a Plat entitled
“Okatee, Berkeley County, State of South Carolina” prepared by C. Roger Jennings,
RLS, dated May 21, 1975 and filed in the “File Cabinet” in the Office of the Register
of Deeds for Berkeley County, South Carolina. Reference is had to said Plat for
more complete and accurate description of subject property as to metes, bounds and
measurements.

Being the same premises as conveyed to Anthony M. Whitfield by Master
Deed of Master of Equity for Berkeley County recorded May 3, 2006 in Book 583,
Page 22 in the RMC Office for Berkeley County.
TMS #223-13-02-020

Address: 110 Mepkin Drive, Summerville, SC 29483

Page -3-
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(hereinafter referred to as the PROPERTY); a true and correct copy of the said Mortgage is attached
hereto as Exhibit “B."

I/J 15.  On April 18, 2007, the said Mortgage was recorded in the Office of the Register of
Mesne Conveyances for Berkeley County in Book 6498, at page 18.

)j 16. . According to the terms and conditions of the aforesaid Real Estate Mortgage, it is
provided that in the event of default in the payment of any installment when due, the entire principal
and accrued interest shall at once become due and payable without notice, at the option of the holder,
and if the same should be placed in the hands of an attorney for collection, all cost of collection,
including a re'asonable attorney's fees, shall become an obligation of the Defendant Anthony M.
Whitfield, to be secured by the said mortgage as part of the debt secured thereby.

;L 17.  Further, under the terms and conditions Qf the said Mortgages, it was agreed that the
mortgagor would pay all taxes, assessments, water rates, other governmental or municipal charges,
fines or impositions for which provisions were not otherwise made, and if the mortgagor failed to
do so, the mortgagee might pay same, which amount, together with interest thereon, would be
secured by said mortgage.

3 18.  According to the terms of the said Mortgages, and as additional security, the

e
\\, !

i
mortgagor assigned all rents, issues and profits of the mortgaged premises from and after any default

thereunder, and should legal proceedings be instituted pursuant to said mortgage, the mortgagee, its
successors or assigns, were given the right to have a Receiver appointed of the rents, issues and
profits, who, after deducting all charges and expenses attending such proceedings, and the execution
of his trust as Receiver, shall apply the residue of the rents, issues and profits toward the debt secured

by said mortgage.

Page -4-
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.;_1 9. . The payments due under said Note is due and has been in default since April 13,
2012, .;and the conditions of said mortgage have been broken.

h 20.  The entire balance of said indebtedness due and payable, and that there is due on said
note as of August 17,2012, the sum of Eighty-Five Thousand, Two Hundred Sixty-Nine and 58/100
($85,269.58) Dollars, accumulated interest of One Thousand, Nine Hundred Eighty-Two and 29/100
($1,982.29) Dollars, and interest continuing to accumulate at the current rate of $33.16 per diem
from August 17, 2012 until paid in full, together with late charges, the costs and disbursements of
this action, aﬁd attorney's fees.

D 21.  Plaintiff has retained and employed Bernstein & Bemnstein, P.A. for the purpose of
instifuting and prosecuting this action, and is entitled to recover all cosfs, expenses and reasonable
attorneys' fees incurred with respect to this action.

‘1> 22.  The Plaintiff is entitled to an Order foreclosing the mortgage upon the PROPERTY,
and'the proceeds of the said foreclosure to be distributed first to the costs and expenses of the sale
thereof, second to be applied against accrued principal and interest under the Note and mortgage,
third to payment of the costs, expenses and reasonable attorneys fees incurred by the Plaintiff in
prosecuting this foreclosure action, and the Court should thereafter pay any excess proceeds of sale
to sﬁch claimants in such priorities as their interests may appear.

FOR A THIRD CAUSE OF ACTION
(Appointment of Receiver)

[
\i0 23 The allegations of Paragraphs One (1) through Twenty-Two (22) of this Complaint
are realleged as if repeated herein verbatim.

24.  To further secure his obligation under the aforesaid Promissory Note, on April 23,

Page -5-
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2007, Anthony M. Whitfield executed an Assignment of Leases and Rents, whereby to secure the
liability under the Promissory Note and any further advances thereof, the Defendant assigned all
leases and rents from the subject PROPERTY to the Plaintiff; a true and correct copy of the said
Assignment of Leases and Rents is attached hereto as Exhibit “C." |

JX 25. On April 18, 2007, the said Assignment of Leases and Rents was recorded in the
Office of the Register of Dgeds for Berkeley County in Book 6498, at Page 28.

26.  According to the terms of the said Assignment of Leases and Rents, and as additional
security, the Defendant assigned all rents, issues and profits of the PROPERTY from and after any
default thereunder, and should legal proceedings be instituted pursuant to said Assignment of Leases
and Rents, the Plaintiﬁ’ were given the right to have a Receiver appointed of the rents, issues and
prdfits, who, after deducting all charges and expenses attending such proceedings, and the execution
of his trust as Receiver, shall apply the residue of the rents, issues and profits toward the secured
debt.

‘/ 27. The payments due under said Note is due and has been in default since April 3,2012,

and the conditioﬁs of said Assignment of Leases and Rents have been broken.

28.  Theentire balance of said indebtedness due and payable, and that there is due on said
note as of August 17, 2012, the sum of Eighty-Five Thousand, Two Hundred Sixty-Nine and 58/100
($85,269.58) Dollars, accumulated interest of One Thousand, Nine Hundred Eighty-Two and 29/100
($1,982.29) Dollars, and interest continuing to accumulate at the current rate of $33.16 per diem
from August 17, 2012 until paid in full, together with late charges, the costs and disbursements of
this action, and attorney's fees.

29.  The Plaintiff is entitled to have a Receiver appointed for the PROPERTY to collect

Page -6-
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all income from the said PROPERTY, to pay expenses associated therewith, including the fees of
the Receiver, and to remit the balance of such collections to the Plaintiff to apply toward the secured

debt hereunder.

WHEREFORE, the Plaintiff prays for judgment as follows:

(1)  Under the First Cause of Action, for judgment against Defendant Anthony M.
Whitfield in the amount of Eighty-Five Thousand, Two Hundred Sixty-Nine and 58/100
($85,269.58) Dollars, accumulated interest of One Thousand, Nine Hundred Eighty-Two and 29/100
($1,982.29) Dollars, with interest continuing to accumulate at the current rate of $33.16 per diem
from August 17, 2012 until paid in full, together with late charges, the costs and disbursements of
this action, and attorney's fees;

(2)  Under the Second Cause of Action, that

(@)  That the amount due upon the said Note and Mortgage held by the Plaintiff be

ascertained and determined under the direction of this Court, together with attorneys fees and

the costs of this action. '

(b) - That the Plaintiffs Mortgage be declared a first lien and that Plaintiff has judgment

of foreclosure for the amount found to be due and owing under the promissory note, together

with any taxes or insurance premiums which may be due, with a reasonable sum as attorney's
fees, and the costs of this action.

(¢)  That the PROPERTY be sold under the direction of this Court, the equitieé of

redemption are barred, and that the proceeds of sale are applied as follows:

First, to the costs and expenses of the within action and sale,

Second, to the payment and discharge of the amount due on the Plaintiff's Note and
Mortgage, with the costs and disbursements of this action together with attorneys'
fees, and

Third, the surplus, if any, be distributed according to law; and

3) Under the Third Cause of Action, for the Appointment of a Receiver to collect all
income from the said PROPERTY, to pay expenses associated therewith, including the fees of the
Receiver, and to remit the balance of such collections to the Plaintiff to apply toward the secured

debt; and

Page -7-
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4) For such other and further relief as may be just and proper.

BERNSTEIN & BERNSTEIN, P.A.

#e | Sfokar AR YN

‘Robert A. Bernstein
Post Office Box 20519
Charleston, SC 29413-0519
: (843) 529-1111
September S, 2012 (843) 529-0035 (fax)
- Charleston, South Carolina ATTORNEYS FOR THE PLAINTIFF

Page -8-
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. ' 247-86-7213

|AHTHONY M. WHITFIELD Hazbor Nstional Bank Loan Number _400031700 . .

HoRTH CHAMLRGTON, BC 25408 g::-xﬁgmc 29807 Deto _____o0e/13/ac07

o Matwrity Dato _04/13/2032
Loan Amount § 20,000,080

1 Of )
BORROWER'S NAME AND ADDRESS LENDER'S NAME AND ADDRESS
T kncides aach borrowar abeve, intly end sevently. "You" meens tha lendsr, its successors and assigns.
Favmmmlvmmhampsytoyom or your ordar, at your address [lstad above the PRINCIPAL sum of Binoty Thougend Dollaes
Dollars ¢ 80,000.00
Xl stngls A twil ive e!l of this princlpal sum on __04/13/2007 . No additions] edvances sre contemplated under this note.
D Wutttple Advancs: The principe! sum ahown cbcvo is the maximum amount of pringlpa! | can berrow undsr this note. On,
Twig ive the of & and future principa! advences are contemplated.

Conditions: The condhtioia far future advencss are

DOp-nBlth:Ynunmilagmmlmwbomwup(othamaﬂrnmemumotpﬂndpdmmﬁanmﬂm.mfsmmhnﬂmmaﬂv
-, other condltons and explres on
] Cleaed End Crodit: You e § egron that { may borrow up o £he maximuzm onty ano timo (end subjact to &1 other condonl.
INTEREST: | egres to pay interast on the outstending princlpsl balsnce from __06/13/2007 atthorateof ______ 7,800 %
3 por year untll ___Maturity - .
<Dvmnm.mmamuymchmumwow.

D indax Rate: The futurs rata wil bo the following Indax reta;

[ No tndax: The future rate will not be sutject to any Intsrnal or extemal index. It will be entirely In your control.

Dmummmmmmmchumuonmu -
A change In the Interest rate will take offect _ .

Dunmm Duﬂngﬂletnmofﬁxhlcu\.ﬂuappllcab!uanmalumremrumwﬂlnmbomoromm % or lass than

9%. The rate may not change moro than % esch .

Effeot of Varisbis Rats: A changoe In the interest rate will have ths following offact on the payments:

Bﬂw amount of each schedulad payment will chenge. J The amount of the fina} payment will change.

ACCRUAL METHOD: Intsrest wil) bo culculsted on a _Agtual /360 basls.
POST MATURITY RATE: | agree to pay intsrest on the unpald balance of this note owing sfter metuity, and until pald in fuil, es stated below:
[ on the sams fixed or verlabla rate basls In offect before meturity (s Indlcated sbova).

] et o rato equal to _14.000% .

[X} LATE CHARGE: It & payment is not mads within ___ 210 m.mnudm,lammmammweofwm
ampunt with a mindeum of $20,00

[%] ADDITIONAL CHARGES: In addition to Intarest, | agres to pay ths followlng charges which Kl are [ ere not mdwedmmmloelumom
abovo; APFRAIGAL PER 9335, ORIOINATION FER (480, FLOOD BRARCH $18

PAYHMENTS: | agree to pay this note as follows:

DMlawsem'pav d Intarest

[ Principal: 1 agree to pay the prncipal

R tnsteliments: | 2gre0 to pay thia note In ___§0 payments. The first payment will b In the amount of 8 §36.14

and wil be dus __08/13/2007 . A peymsnt of §_636,1¢ will be dus

on_the 13th day of each Month - thareafter. The fins! paymant of the entire

unpald bal of principal and & willbeduo ___ Apxrdl 13, 2013 — .
ADDITIONAL TERMS: ’
SECURITY: This note paratel d {dasecrib PUHPOSE.MWWMMIOM!OM_
aomambywpeemcm iy i v PROPER

MORTGAGE AND ABSIGRMINT OF LEASES & RXENTS OF EVEN DATE
IOCATRD AT 110 MEPXIN DR., SUMMERVILLE, BC

SIGNATURES: ! AGREE TO THE TERMS OF THIS NUTE (lNGUJDlNG

(Tis secuion te for [ ] Fefkare to (a2 dosoment
oo Wi rot soors tia by T L 8 ETPeTRIe Socurky domnciment™e | THOSE ON PAGE 2). | have recelvod & copy on today”
Sig! r Lendar m Mﬁ/\

ZXITRONY M. WHITFINLD

Ange. B
Coxnsrcisl Lender

b
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D%om:umedonmt'ﬂ'mammemmm
this . °L," *ma® esch Borrowar who 5lgna‘t:g|p‘rng

and each cothar persan or loge! entity gusrantors, endorsers,
and suretios) who & to pay thia nota ro to 88 "us®),
“You® or *your- mesns tho and!uuweosmmm el

APPLICABLE LAW: The law mmmotsoumcpaﬂgn% wal gom\;am thia
spplica! will not ba
lawpmrduvwnndmatnxqrutgauchuvadaﬂon.

and your remadlies for such a default will be determined bx:pp&cab!o
lsw, by the terms of esny separate instrument creating gaourity
Intorast and, to the axtent not prohiblted by law and not contsary to the

of th ity ir by the °Dofault® and

0 8ep Y
modles” para%r:pm hereln,
DEFAULT: | will be In defsult If eny cna or mere of the following occur:
(1) | fell to make 8 psyment on time or in ths amount dua; (2) | fail to
koop tho proporty insured, if required; (3) | fall to pay, or keep eny

bo ding to ite
nforcauhm:ym of g\o mnald ndar hho:tf thls
ent may bo meda w ur
gruewrlmneomem.'rkmho! esgance In this agresment. ve
VIMISSIONS OR REMUNERATION: | understend and egres that
eny Insurance premiums peid to Insuranca companles as part of this note
will involve monay retslned by you or pald back to you es commisslons or

lnaddlﬁoml‘:‘;dmm that

o agree soms other p nts to third
partles 68 part of this note may elso inveiva me: ned
gﬂdbncktu.ywuummabmomm ’;g by you or

:

:
:
£

I
g
:
;
;
g
3
|
|
]

additionat
PAYMENTS BY LENDER: If you are authorized to pay, on my behslf,
charges | am cbiigated to pay {such as property Insurence premiums),
then you may traat those paymants meds by you as edvances and add
them to the principal under this note, or you mey demand
bmmedigte psyment of tha charges.
SET-OFF: | agreo thet you may set off gny amount due and payable under
this nots ag any right | have to receive monay from you.
"Right to recelve mongy from you™ moans:

{1) eny deposit acoount balence | hava with you;

monsy owed to mo on &n item presentsd to you or In your
ction or exchange; and

8}
agreemsnt or other nondepesit obligation.
“Any amount duo and psyebla under this note® means the total
S o o ko, s o e b b
A cf [
date for which you proparly aocs!srate under this nots.ny e
humtnweedmmﬁ"&:m dghtm?m Nwlil”';:iomwm
Yo! of -off will a to
lntanmhtheohﬂgadonamm' oﬂwmmlmuwmxuwno‘:
endorsemant, Your right of set-off doas not epply to
craiaive. It cioo_806g. ron shuly to. Sy nahvidual Podremens
oes [ [ ment
femmnamvam't‘.y .
You will not be [lable for the dlshonor of any check when ths dish

B

[} on any debt or egresment | have with you; (4) any other creditor
of mins sattempts to coilect arl’ debt | ows him through court
procesdings; {6} 1 dla, am dec!ered Incompetsnt, meke an essignment for
the bensfit of creditors, orb insoh elther b my liabilitles
excesd my assets or | am unsble to pay my debts as thay becoma due);
(8) | maka any written statsmant or provids any financlal Information that
{s untrus or inacourate 8t tha time it was provided; {7} | do or fzll to do
esomething which causss you to bellove that you will have difficulty
collacting the amount | owe you; (8) any colletsrat sa: this noto Is

used In 8 mannor or for 8 purpose which threstens confiscal by a lagal
authority; (8) | change my neme or assume an additicnal name without
first notl you befors making such a change; {10) | fall to plant,

dvate and harvest crops In due It | am a prog of crops;

{11) eny loan pracoods ere used for a purposa that will contribute to
ml\;emshns:f o amdlhl:ﬂland bof m” la!mu’i‘ 'l"l v7w C.F.R.
te B 8 comm: 88 n ot
Part 1940, Subpart O, Exbise b, " o )
REMEDIEB: If [ am In dafeuit on this note you have, but ere not limited to,
the tollowing romedies:
(1) You may demand Immediate paymant of &l { owe you under this
mw(%mupd.awmdmpaumumcmw
12)You iney sst off this debt agalnst any right ! have to tha payment
ofmnmymyou,sublmmthetemofm's OFF*

3 mmw demand eecurity, additions! sscurity, or edditlonal parties
to ba obligatsd to pay this nota &s a conditicn for not using any

of mnad‘
(ﬂ:r?dnm:yym to make sdvances to me or ellow purchasas on
mo.
{5} You may use any remedy you hava under steto or fedaral law,

ecting any ono or mora of theso remedies you do not give up |
Totsr ua other yow right to declare
2n event to be a defsult, you do not walve your right to later consider the i

ael
yo:vrlsmwlmmany remedy. By walving
evemuudafadtlﬂtconﬂmaaofhappem
COLLECTION COSTS AND.ATTORNEY'S

: | egrae to pay all costs of.
ofmymrofslmﬂartypaofmlfr

collection, re am In default,

in addition,

, | elso agres to
coata you tncur to collsct this debt 88 awardad by sny court exarcl:
urisdlotion under tho Bankruptey Codo.

AIVER: [ give up my rights to require you to do certaln things, | will not

require you to:
(1) demend ent of ernounta dua (presentment;
(anmruﬁcaﬂmofnmvmemmw;or
(G)mmﬂutmmmmmbempaw(mﬂud
| welve anv'defnmea | have based on suretyship or Impalrment of

collateral.

OBLIGATIONS (NDEPENDENT: | undarstend that | must pay this note

even f sumeons else hes elzo agresd to pay It (by, tor axample, signing

thls form or 8 8o guarantss cor andorsament). You may suo. ms

glong, or anyons who Is obligsted on this nots, or number of us
» 10 collaot this nots, You may without notica release eny party

to this agresmant without releasing any other party. if you give up eny of

your i ,wtﬁ\orwﬂwu\noﬂee.kwﬁlmtaﬂe:tmydwwmm

nota, extension of now crodit to any of us, or ranewal

ell or !ass than &l of us will not relssse ms
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3
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g
]

ritten
Interest In,
m: logn,

ClAL INFORMATION: | zgres to provide you, upon regquest, any

finencla) stetemant cr Information you may deem necessery. | werant
that the finenols statemnants and informetion | provide to you are or will
be accurate, corrsct and complets.
NROTICE: Unlesa otherwise required by law, any notico to me shall be
given by daBivaring it or by m it by first cless mafl addrassed to ms
k pas. currc‘:t addr;r Is cln pna]gn lv1a | agree to
n writing of [ sddreas. | will glve any
to you by meliing It firat cless tos:our md:m stated on pego 1 of this
agresment, or to eny other eddress that you have designated.

i

occurs because you gst off this dabt against of my accounts. | agree
to hold you harmiass from any such claims ersing 83 o result of your
mmheof‘c!wrla)nolm-oﬂ.

REAL ESTATE OR RESIDENGE SECURITY: If this nots Is sscured by real
estato or a rosidance that ia paresnal property, the existence of a default

WAIVER OF HEARING PRICR TO IMMEDIATE POSSESSION: if this loan
bfwabmkwumam”nwdwmmwmm'mg
rinaad sl o st

andap ]
may sscura this loan.

of any proparty

DATE OF PRINCIPAL

BORRUWER'S
ADVANCE INITIALS

{not ragutrad)

PRINCIPAL
PAYMENTS

PRINCIPAL INTEREST INTEREST INTEREST
GALANCE AATE PAYMENTS PAD
THROUGH:

olojlololojlojlojojlolo|e
olo|lojle|ojolo|je|aie]oe

olo|eo|eo|lo|vlojeiole| e

RIR|R|R | R|R|R|R{R|R|R
olojolole]o]ejoloale
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hire an attorney to collsct this nots, | also egras to pay.

the reasonable attomoy’s foes and
sing
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Stato of South Carolina Space Above This Line For Recording Data

REAL ESTATE MORTGAGE
{With Future Advance Clauss)

1. DATE AND PARTIES. The date of this Mortgage Is__04/13/2007 and the parties and thelr addresses
are as follows:

MORTGAGOR: ANTHONY M WHITFIELD p
2141 DORCHESTER ROAD
NORTH CHARLESTON, SC 29405

A

[ Refer to the Addendum which is attached and incorporated herein for additional Mortgagors.

LENDER: Harbor National Bank
1503 0ld Towne Road
Charleston, SC 29407

2. MORTGAGE. For good and valuable conslideration, the recelipt and sufficlancy of which is acknowledged, and to secure
the Secured Debt (hereaftor defined), Mortgagor grants, bargains, conveys and mortgages to Lender the following
described property:

SEE ATTACHED EXHIBIT 'A’

The property is located in BERRELEY at _110 MEPKIN
~ [County)
DRIVE : . SUMMERVILLE , South Carolina 29483
{Address) (City} 1Zp Cods)

Together with all rights, easements, appurtenances, royalties, mineral rights, oll and gas rights, crops, timber, ali
diversion payments or third party payments made to crop producers, and all existing and future Improvements,
structures, fixtures, and replacements that may now, or at any time In the future, bs part of the real estate described
above (all referred to as "Property”). The term Property also includes, but Is not limited to, any and all water wells,
water, ditches, reservoirs, reservoir sites and dams located on the rea! estate and all riparlen and water rights assoclated
with the Property, however established.

SOUTH CARUUNA - AGRICULTURAL/COMMERCIAL REAL ESTATE SECURITY IBSTEUMENT (NOT FOR FRMA, FIME, FHA OS VA USE, AND NOT FOR COBSUMER PURPOSES} {page 1 of 8)
ExEerel)’ ©1884, 2001 Berkars Systems, Ins., St. Cloud, MN Form AGCO-RESHSC 172172003 ____.£> 4-2_
: EXERIT. 2. q
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3. MAXIMUM OBLIGATION LIMIT. The total principal amount of the Secured Debt (hereafter dofined) secured by this

9.

Mortgage at any ons time shall not excesd $ 90,000.00

. This limitation of emount does not include

interest, loan charges, commitment fees, brokerage commissions, attorneys’ fees and other charges validly made
pursuant to this Mortgags and does not apply to advances (or interest accrued on such advancas) made under the terms
of this Mortgage to protect Lendsr's security and to perform any of the covenants contained in this Mortgage. Interast
under the Note will be deferred, accrued or caplitalized; however, Mortgegee shall not be required to defer, accrue or
carltallzo any Interest except as provided In the Note. Futurs advances are contemplated and, along with other future
obllgations, ere secured by this Mortgage even though all or part may not yet be advanced. Nothing in this Mortgage,
. however, shall constitute a commitment to make edditional or future loans or advances In any amount. Any such

commitment would need to be agreed to In a separate writing.

SECURED DEBT DEFINED. The term "Secured Debt® includes, but is not limited to, the following:
A. The promlssg? note(s), contract(s), guaranty(ies) or other evidence of debt described below and all extensions,

renswals, m
maturity date):

One note of even date in the principal amount of
due 04/13/2012

ifications or substitutions (Evidence of Debt) fe.g.,

borrower’s name, note amount, interest rate,

90,000.00 with £inal payment

B. All futwre advances from Lender to Mortgagor or other futwre obligations of Mortgagor to Lender under any
promissory note, contract, guaranty, or other evidence of dabt existing now or exscuted after this Mortgage
whather or not this Mortgage is spacifically referred to in the evidence of debt.

C. All obligations Mortgagor owes to Lender, which now exist or may

latsr arise, to the extent not prohibited by law,

Including, but not limited to, liabllitiss for overdrafts relating to any deposit account agresment between

Mortgagor and Lender.
D. All additional sums advanced and expeanses incurred by Lender for |

nsuring, preserving or othsrwise protecting the

Property and its velue and any other sums advanced and expenses Incurred by Lender under the terms of this
Mortgage, plus interest at the highest rate in effect, from time to time, as provided In the Evidence of Debt. :
E. Mortgagor's performance under the terms of any instrument evidencing a debt by Mortgagor to Lender and any

Mortgage securing, guarantying, or otherwise relating tc the debt.

If more than ona person signs this Mortgage as Mortgagor, each Mortgagor agrees that this Mortgage will secure all

future advances and future obligations described above that are given to

or incurred by any one or more Mortgagor, or

any one or more Mertgagor and others. This Mortgage will.not secure any other debt if Lender fails, with respect to such
other debt, to make any required disclosure about this Mortgage or If Lender falils to give any required notice of the right

of rescisslon.

PAYMENTS. Mortgagor agrees to make‘ all payments on the Secured Debt when due and in accordance with the terms

of the Evidence of Debt or this Mortgage.

WARRANTY OF TITLE. Mortgagor covenants that Mortgagor is lawfully seized of the estate conveyed by this Mortgage
and has the right to grant, bargain, convey, sell, and mortgage the Property and warrants that the Property is

unencumbered, except for encumbrances of record.

CLAIMS AGAINST TITLE. Mortgagor will pay all taxes, assessments, llens, encumbrances, lease payments, ground

rents, utllities, and other charges relsting to the Propsrty when due. Lend
c
tit

labor or materials to improve or maintain the Property.

olplas of &)l notices that such amounts are dua and the recelpts evidencing Mortgagor’'s payment. Mortgagor wilil defenid
s to the Property ageinst any claims that would impair the lien of this Mortgage. Mortgagor agrees to assign to
Lender, as reﬁuested by Lender, any rights, claims or defenses which Mortgagor may have against parties who supply '

er may require Mortgagor to provide to Lender "

PRIOR SECURITY INTERESTS. With regard to any other mortgage, deed of trust, security agreement or other " lien

document that created a prior security interest or encumbrance on the
Morlt\gage, Mortgagor agrees:

Property and that may have priority aver ﬂ'gls

To make all payments when due and to perform or comply with all covenants.

B. To promptly daliver to Lender any notices that Mortgagor recelves from the holder.

C. Not to make or permit any medification or extension of, and not to request or accept any future advances under
any note or agresment secured by, the other mortgage, deed of trust or security agreement uniess Lender

consents In writing.
DUE ON SALE OR ENCUMBRANCE. Lender may, at its option, declare

the entire balance of the Secured Debt to be

immediately due and payable upon the creation of any lien, encumbrance, transfer, or sale, or contract for any of these

on the Property. However, if the Property Includes Mortgagor’s residencs,

this section shall be subject ta tha restrictions

imposed by federal law (12 C.F.R. §91), as applicable. For the purposes of this section, the term "Property” also
includes any interest to all or any part of the Proparty. This covenant shall run with the Property and shall remain in

effact until the Secured Debt is paid in full and this Mortgage is released.

5@' © 1994, 2001 Benkars Systems, Ine., St. Cloud, MN Form AGCO-RESI-SC 1/21/2003
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10. TRANSFER OF AN INTEREST IN THE MORTGAGOR. If Mortgagor Is an entity other than a natural person {such as a
corporation or other organization), Lender may demand immediate payment if (1) a beneticial interest in Mortgagor is sold
or transferred; (2) there Is a change In either the Identity or number of members of a partnership or similar entity; or (3)
there Is a change In ownership of more than 25 percent of tha voting stock of a corporation or similar entity. However,
Lender may not demand payment In the above situations If it Is prohibited by law as of the date of this Mortgags.

11.ENTITY WARRANTIES AND REPRESENTATIONS. If Mortgagor Is an entity other than a natural person (such as a
corporation or other organization), Mortgagor makes to Lender the following wamanties and representations which shall
be continulng as long as the Secured Debt remains outstanding: .

Mortgagor s an entity which Is duly organized and valldlY existing In the Mortgagor’s state of incorporation {(or
organization), Mortgagor is in good standing In all states in which Mortgagor transacts business. Mortgagor has
the power and au&mrlty to own the Property and to carry on its business as now being conducted and, as
applicabls, is qualifled to do so in each stats in which Mortgagor operates.

B Tha execution, delivery and performance of this Mortgaga%y Mortgagor and the obligation svidenced by the
Evidence of Debt are within the power of Mortga?or, have been duly authorized, have received all necessary
governmental approval, and will not violate any provision of law, or order of court or governmental agency.

C. Other than disclosed in writing Mortgagor has not changed its name within the last ten years and has not used
any other trade or fictitious name., Without Lender's prior written consent, Mortgagor doas not and will not use
an%'s ﬂqg;er name and will preserve its existing name, trade names and franchises until the Sscured Debt Is
8a . :

12.PROPERTY CONDITION, ALTERATIONS AND INSPECTION, Mortgagor will kesp the Property in good cendition and make
all repairs that are reasonably necessary. Mortgagor will give Lender prompt notice of any loss or demage to the
Property. Mortgagor will kesp the Property free of noxious wesds and grasses. Mortgagor will not initiate, Join In or
consent to any change In any private restrictive covenant, zoning ordinante or other public or private restriction Emiting
or defining the uses which may bs made of the Property or any part of the Property, without Lender's prior written
consent. Mortg:‘?or will notify Lender of all demands, proceedings, cleims, and actions agalnst Mortgagor or any other
owner made under law or regulation regarding use, ownership and occupancy of the Property. Mortgagor will comply
with all legal requirements and restrictions, whether publlc or private, with respact to the use of the Property. Mortgagor
also agrees that the nature of the occupancy and use will not changs without Lender’s prior written consent. _

No portion of the Propsrty will be removed, demolished or materiaily altered without Lender's prior writtan consent
except that Mortgagor has the right to remove itams of parsonal property comprising a part of the Property that bacome
worn or obsolete, provided that such personal property is replaced with other personal property at least equal In value to
the replaced personal property, free from any title retention device, security agreement or other encumbrance. Such
replacement of personal property will be desmed subject to the security interest created by this Mortgage. Mortgagor
shall not partition or subdivide the Proparty without Lender's prior written consent. Lendsr or Lender's agents may, at
Lender’'s option, enter the Property at any reasonable time for the purpose of Inspecting the Property. Any inspection of
the Property shall ba entirely for Lender’s bensfit and Mortgagor will in no way rely on Lender’s Inspsction.

13. AUTHORITY TO PERFORM. If Mortgagor falls to perform any of Mortgagor's dutles under this Mortgage, or any other
mortgage, deed of trust, security agreement or other lisn document that has priority over this Mortgage, Lender may,
without notice, perform the dutles or cause them to be performed. Mortgagor appoints Lender as attorney In fact to sign
Mortgagor's name or pay any amount necessary for performance. If any construction on the Property is discontinued or
not carried on in a reasonable manner, Lender may do whatever Is necessary to protect Lender's security interest In the
Property. This may include completing the construction.

Lender’s right to perform for Mortgagor shall not creste an obligation to perform, and Lender’s fallure to perform will not
preclude Lender from exercising any of Lender’'s other rights under the law or this Mortgage. Any amounts pald by
Lender for insuring, preserving or otherwlse protecting the Property and Lender's security Interest will bs due on demand
and will bear interest from the date of the payment until pald in full at the interest rate in effect from time to time
according to the terms of the Evidence of Debt. ,

14.ASSIGNMENT OF LEASES AND RENTS. Mortgagor assigns, grants, bargains, conveys and mortgages to Lender as
additional security all the right, title and interest in the following (Property).

A. Existing or future leases, subleases, licenses, guaranties and any other written or verbal agresments for the use
and occupancy of the Property, including but not limited to, any extensions, renewals, modifications or
replacements (Leases).

B. Rents, issues and profits, Including but not limited to, security deposits, minimum rents, percentage rents,
additional rents, common area maintenance charges, parking charges, rea! estate taxes, other applicable taxes,
Insurance premium contributions, llquidated damages following defauit, cancellation premiums, “loss of rents®
insurance, guast recelpts, revenuss, royalties, proceeds, bonuses, accounts, contract rights, general intanglbles,
and all rights and claims which Mortgagor may have that in any way pertain to or are on account of the use or
occupancy of the whole or any part of the Property (Rents).

In the event any ltem listed as Leases or Rents is determined to ba personal property, this Assignment will also be
regarded as a security agreement.

Mortgagor will promptly provide Lender with copies of the Leases and will certify these Leases are true and correct
coples. The existing Lesses will be provided on execution of the Assignment, and all future Leases and any other
information with respect to these Leases will be provided Immediately after they are executed. Mortgagor may collsct,
receive, enjoy and use the Rents so long as Mortgagor is not in default. Mortgagor will not collect in advance any Rents
due In future leese periods, unless Mortgagor first obtalns Lender’s written consent. Upon default, Mortgagor wlll recelve

{pags 3 of 8)
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any Rents in trust for Lender and Mortgagor will not commingle the Rents with any other funds. When Lender so directs,
Mortgagor will endorse and deliver any ents of Rents from the Property to Lender. Amounts collacted will be
applied at Lender’s discretion to the Secured Debts, the costs of managing, protecting and preserving the Property, and 4
other necessary expenses. Mortgagor aFrees that this Security Instrument is Immediately effactive between Mortgagor
and Lender and effective as to third parties on the recording of this Asslgnment. é

7

As long as this Assignment is in effect, Mortgagor warrants and represents that no default exists under the Leases, and . .’
the parties subject to the Leases have not violated any applicable law on leases, licenses and lendlords and tenants.
Mortgagor, et its sole cost and expense, will keep, observe and perform, and require all other parties to the Leases to
comply with the Leases and any applicable law. If Mortgagor or any party to the Lsase defaults or fails to observe any
applicable law, Mortgagor will promptly notify Lender, If Mortgagor neglects or refuses to enforce compliance with the
terms of the Leases, then Lender may, at Lender's option, enforce compliance.

5

Mortgagor will not sublst, modify, extend, cancel, or otherwise alter the Leases, or accept the surrender of the Proparty
covered by the Leases (unless the Leases so requirs) without Lender's consent. Mortgagor will not assign, compromise,
subordinate or encumber the Leases and Rents without Lender's prior written consent. Lender doss not assume or
become liable for the Property’s malntenance, depreciation, or other losses or damages whsan Lender acts to manage,
protect or preserve the Property, except for losses and damages due to Lendeér's gross negligence or intentional torts.
Otherwise, Mortgagor will indemnify Lender and hold Lender harmless for all liability, loss or damage that Lendsr may
incur when Lender opts to exerclse any of its remedies against any party obligated under the Leases.

16. CONDOMINIUMS; PLANNED UNIT DEVELOPMENTS. If the Property Includes a unit in @ condaminium or a planned unit
development, Mortgagor will perform all of Mortgagor's duties under the covenants, by-Haws, or regulations of the
condominlum or planned unit development. :

18, DEFAULT. Mortgagor will ba in default If any of the following occur:
A. Any party obligated on the Secured Debt falls to make payment when due;
B. A breach of any term or covenant in this Mortgage, any prior mortgage or any construction loan agresment,
Beecbl{rity agresment or any other document evidencing, guarantying, securing or otherwise relating to the Secured

C. The making or furnishing of any verbal or written representation, statsment or warranty to Lender that Is false or
incorrect In any materlal respect by Mortgagor or any person or entity obligated on the Secured Debt;

D. The death, dissolution, or insclvency of, appointment of a recelver for, or application of any debtor rellef law to,
Mortgagor or any person or entity obligated on the Secured Debt;

E. A good faith belief by Lander at any time that Lender Is insecurs with respect to any psrson or antity obligated on
the Secured Debt or that the prospect of any payment is impalred or the value of the Property Is impalred; .

F. A material adverse change in Mort?:‘gor's usiness including ownership, management, and financial conditions,
which Lender in its opinion belleves impairs the valus of the Property or repayment of the Secured Debt; or

G. Any loan procesds are used for a purpose that will contribute to excessive erosion of highly erodible land or to the
gong&rlsggn N?f wetlends to produce an agricultural commodity, as further explained in 7 C.F.R. Part 1940, Subpart

17.REMEDIES ON DEFAULT. in some Instances, federal and state law will require Lender to provide Mortgagor with notice
of tha right to cure, mediation notices or other notices and may establish time schedules for foraclosure actions. Subject
to these limitations, if any, Lender may accelerate the Secured Debt and foreclosa this Mortgage in a manner provided by
law if this Mortgagor Is in default. :

At the option of Lender, all or any part of the agreed fees and charges, accrued Interest and principal shall become
immediately due and payable, after giving notice If required by law, upon the occurrence of a default or enytime
thereafter, In addition, Lender shall be entitled to all the remedies provided by law, the Evidence of Debt, other evidences
of debt, this Mortgage and any related documents, All remedies are distinct, cumulative and not exclusive, and the
Lender is entitled to all remedies provided at law or equity, whether expressly set forth or not. The acceptance by Lender
of any sum In payment or partial payment on the Secured Debt after the balance is due or is accelerated or after
foreclosure proceedings are filed shall not constitute a walver of Lender’s right to require full and complste cure of any
existing default. By not exercising any remedy on Mortgagor's default, Lender does not waive Lender's right to later
consider the event a default if it continues or happans again.

18.EXPENSES; ADVANCES ON COVENANTS; ATTORNEYS’ FEES; COLLECTION COSTS. Except when prohibited by law,
Mortgagor agress to pay all of Lender's expenses if Mortgaﬁor breaches any covenant In this Mortgage. Mortgagor will
also pay on demand all of Lender's expsnses Incurred in collscting, insuring, preserving er protecting the Property or in
any inventorles, audits, inspections or other exemination by Lender In renx:rect to the Property. Mortgagor agraes to pay
all costs and expsnses incurred by Lendsr in enforcing or protecting Lender's rights and remedies under Mortgage,
including, but not limited to, attorneys’ fees, court costs, and other legal expenses. Once the Secured Debt is fully and
finally pald, Lender agrees to release this Mortgage and Mortgagor agrees to pay for any reccrdation costs. All such
amounts are due on demand and wlll bear interest from the time of the advancs at the highest rate in effect, from time
to time, as provided in the Evidence of Debt and as permitted by law.

19.ENVIRONMENTAL LAWS AND HAZARDOUS SUBSTANCES. As usad in this section, (1) "Environmental Law® means,
without limitatlon, the Comprehensive Environmental Response, Compsnsation and Liability Act (CERCLA, 42 US.C.
9601 et seq.), all other federal, state and local laws, regulations, ordinances, court orders, attornsy general opinions or
retive Istters concerning the public health, safety, welfere, environment or a hazardous substance; and (2)
“Hazardous Substance” means any toxic, radloactive or hazardous materisl, waste, pollutant or contaminant which has -

{page 4 of 8)
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characteristics which render the substance dangerous or potentially dangerous to the public hesith, safety, welfare or
environment. The term includes, without limitation, any substances definad as "hazardous material,” *toxic substances,”
*hazardous waste” or "hazardous substance® under any Environmental Law. Mortgagor represents, warrants and egrees
that, except as previously disclosed and acknowledged in writing:

A. No Hazardous Substance has bsen, is, or will bs located, transported, manufactured, treated, refined, or handled
by any person on, under or about the Property, except in the ordinary course of business and In strict compllance
with all applicable Environmental Law. .

B. gﬁwong;eor has not and will not cause, contribute to, or permit the release of any Hazardous Substance on the

perty. .

C. Mortgagor will immediately notify Lender if (1) a release or threatened release of Hazardous Substance cccurs on,
under or about the Property or migrates or threatens to migrate from nearby property; or (2) there is a violation of
any Environmental Lew concerning the Property. In such an event, Mortgagor wiil take all necessary remedial
action In accordance with Environmental Law. :

D. Mortgagor has no knowledge of or reason to belleve thera ls any pending or threatened Investigation, clalm, or
proceeding of any kind relating to (1) any Hazardous Substance located on, under or about the Property; or (2)
any violation by Mortgagor or any tenant of any Environmental Law. Mortgagor will Immediately notify Lender in

ng as soon as Mortgagor has reason to believe there Is any such panding or threatened investigation, claim,
or proceeding. In such an event, Lender has the right, but not the obligation, to participate in any such proceeding
including the right to recelva copies of any documents relating to such proceedings.

E. Mortgagor and every tenant have baen, are and shall remeln In full compliance with any applicable Environmental

\

F. There are no underground storage tanks, private dumps or open wells located on or under the Property and no
such tank, dump or well will be added untess Lender first consents in writing.

G. Mortgagor will regularly Inspsct the Proparty, monitor the activities and operations on the Property, and conflrm
that all permits, licenses or approvals required by any applicable Environmental Law are obtalned and complied

with.

H. Mortgagor wiil parmit, or causs any tenant to psrmit, Lender or Lender’s agent to enter and Inspect the Profperty
and review all records at any reasonable time to determine (1) the existence, location and nature of any
Hazardous Substance on, under or about the Property; (2) the existence, location, nature, and magnitude of any
Hazardous Substance that has been released on, under or about the Property; or (3) whethsr or not Mortgagor
and any tenant are In compliance with applicable Environmental Law.

. Upon Lender's request and at any time, Mortpagor agrees, at Mortgagor's expenss, to engage a8 qualified
snvironmental engineer to prepare an environmental audit of the Property and to submit the resuits of such audit
to Lender. The cholce of the environmental engineer who will perform such audit Is subject to Lender's approval.

J. Lender has the right, but not the obligation, to perform any of Mortgagor's obligations under this section at
Mortgagor's expense. . :

K. As a consequence of any breach of any ;C;Presentatlon. warranty or promise mads In this section, (1) Mortgagor
will indemnity and hold Lender and Lender’s successors or assigns harmless from and against all losses, claims,
demands, llabllities, damages, cleanup, response and remediation costs, penalties and expenses, Including

without limitation all costs of litigation and attorneys’ fees, which Lender and Lender’s successors or assigns may

W sustaln; and (2) at Lender's discretion, Lender may release this Mortgage and In return Mortgagor will provide

Lender with collateral of at least equal valus to the Property secured by this Mortgage without prejudice to any of

: Lender’s rights under this Mortgage.

L. Notwithstanding any of the language contained In this Mortgage to the contrary, the terms of this section shall
survive any foreclosure or satisfaction of this Mortgage regardiess of any pessage of title to Lender or any
disposition by Lender of any or all of the Property. Any claims 'and defenses to the contrary are hereby walved.

20. CONDEMNATION. Mortgagor wiil give Lender prompt notice of eny action, real or threatened, by private or public
entities to purchase or take any or all of ths Proparty, including any easements, through condemnation, eminent domain,
or any other means. Mortgagor further agrees to notify Lender of any proceedings instituted for the establishment of any
sewer, water, conservation, ditch, drainage, or other district relating to or binding upon the Property or any part of It.
Mortgagor authorizes Lender to Intervens In Mortgagor's name in any of the above described actions or claims and to
collect and raceive all sums resulting from the actlon or claim. Mortgagor assigns to Lender the proceeds of any award or
clalm for demages connected with a condemnation or other teking of all or any part of the Property. Such proceeds shall
be considered payments and will be applied as provided in this Mcrtga?e. This assignment of proceeds is subject to the
terms of any prior mortgage, deed of trust, security agresment or other lien document.

21.INSURANCE. Mortgagor agrees to maintain insurance as follows:

A. Mortgagor shall kesp the Propsrty insured against loss by fire, theft and other hazards end risks reasonably
assoclated with the Property due to its type and location. Other hazerds and risks may Include, for example,
coverage against loss dus to floods or fiooding. This insurance shall be maintained in the amounts and for the
periods that Lender requires. What Lender requires pursuant to the preceding three sentences can change during
the term of the Secured Debt. The Insurance carrier providing the insurance shall be chosen b Mortgagor subject
to Lender's approval, which shall not ba unreasonably withheld. If Martgagor fails to maintain the coverage
described above, Lender may, at Lender’'s option, obtaln coverage to protect Lender's rights in the Property
according to the terms of this Mortgage.

All insurance policies and renewals shall be acceptable to Lender and shall include a standard "mortgage clause®
and, where applicable, "lender loss payee clause.” Mortgagor shall immediately notify Lender of cancellation or
termination of the Insurance. Lender shall have the right to hold the policles and renewals. i Lender requires,
Mortgagor shall immediately give to Lender all receipts of pald premlums and renewal notices. Upon loss,
Mortgagor shall give Immediate notice to the insurance carrier and Lender. Lendar may make proof of loss if not
made immediately by Mortgagor.

{page & of 8)
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Unless Lender and Mortgagor otherwise agree in writing, insurance proceeds shall be applied to restoration or
repair of the Property damaged If the restoration or repair is economically feasible and Lender’s security Is not
lessened. If the restoration or repair Is not esonomically feasible or Lender’s security would be lessened, the
insurance procesds shall be applied to the Secured Debt, whether or not then due, with any excess pald to
Mortgagor. If Mortgagor abandons the Property, or does not answer within 30 days a notice from Lender that the
Insurence carrier has offered to settlo a cﬂ;lm, then Lender may collect the insurance proceeds. Lander may use
the procesds to repalr or restore the Property or to pay the Secured Debt whether or not then due. The 30-day
parlod will bagin when the notice Is given.

Unless Lender and Mortgagor otherwise agrea in writing, any application of proceeds to principal shall not extend
or postpone the due date of scheduled payments or change the amount of the paYments. If the Property is
acquired by Lender, Mortgagor’s right to any insurance policies and proceeds resulting from demage to the
Propcla_rtu\l/ before the acquisition shall pass to Lender to the extent of the Secured Debt immediately before the
acquisition.

B. Mortgagor agrees to maintain comprehensive general liability insurance naming Lender as an additional insured in
;?o amount accaptable to Lender, Insuring against claims arising from any accident or occurrence in or on the

perty.

C. Mortgagor agrees to maintain rental loss or business Interruption insurance, as required by Lender, in an amount
equal to at least coverago of one year's debt service, and required escrow account deposits (if agreed to
separately in writing), under a form of policy acceptable to Lender.

22.NO ESCROW FOR TAXES AND INSURANCE. Unless otherwise provided in a separate agreement, Mortgagor will not be
required to pay to Lander funds for taxes and insurance in escrow.

23.FINANCIAL REPORTS AND ADDITIONAL DOCUMENTS. Martgagor will provide to Lender upon request, any financial
statement or information Lender may deem necessary. Mortgagor warrants that all financial statements and information
Mortg:gor provides to Lender are, or wiil ba, accurate, correct, and complete. Mortgagor agress to sign, deliver, and file
as Lender may reasonably request any additional documents or certifications that Lender may conslder nacessary to
Rﬂerfect, continue, and preserve Mortgagor’s obligations under this Mortgage and Lender’s lien status on the Property. If
ortgagor falls to do so, Lender may sign, dellver, and file such documents or certificates in Mortgagor's name and
M%gg&or hea;eby Irrevocably appoints Lender or Lender’s agent s attorney In fact to do the things necessary to comply

wi section.

24, JOINT AND INDIVIDUAL LIABILITY; CO-SIGNERS; SUCCESSORS AND ASSIGNS BOUND. All duties under this Mortgage
are joint and Individual. If Mortgagor signs this Mortgage but does not sign the Evidence of Debt, Mortgegor doss so only
to mortgage Mortgagor’s interest in the Property to securs payment of the Secured Debt and Mortgager does not agree
to be parsonally liable on the Secured Debt. Mortgagor agrees that Lender and any party to this Mortgage may extend,
medity or make any change In the terms of this Mortgage or the Evidence of Debt without Mortgagor's consent. Such a
change will not release Mortgagor fram the terms of this Mortgage. The duties and benefits of this Mortgage shall bind
and benefit the successors and assigns of Mortgagor and Lender.

if this Mortgage secures a gueranty between Lender and Mortgagor and does not directly secure the obligation which Is
guarantied, Mortgagor agrees to walve any rights that may prevent Lender from bringing any action or claim against
Mortgagor or any party indebted under the obligation Including, but not [imited to, anti-deficlency or ons-action taws.

25. APPLICABLE LAW; SEVERABILITY; INTERPRETATION. This Mortgage Is governsd by the laws of the jurisdiction in
which Lender Is located, except to the extent otherwlse required by the laws of the jurisdiction where the Property is
located. This Mortgage is complete and fully Integrated. This Mortgage may not be amended or modified by oral
agreement. Any section or clause in this Mortgage, attachments, or any agreement related to the Secured Debt that
conflicts with applicable law will not ba effective, unless that law expressly or impliedly permits the variations by written
agreament. If any section or clause of this Mortgege cannot bs enforced according to its terms, that section or clause
will ba severed and will not affect the enforceability of the remainder of this Mortgage. Whenever used, tha singuler shall
Include the plural and the plural the singular. The captions and headings of the sections of this Mortgage are for
:\::nvenlance only and are not to be used to interpret or define the terms of this Mortgage. Time is of the essencs in this

ortgage.

28.NOTICE. Unless otherwise required by law, any notice shall be given by delivering it or by mailing it by first class mall to
the appropriate party’s address on page 1 of this Mortgage, or to any other address designated in ng. Notice to cne
mortgagor will be deemed to ba notice to all mortgagors.

27.WAIVER OF HOMESTEAD. Except to the extent prohibited by law, Mortgagor walves all homestead exemption rights
relating to the Property.

28.U.C.C. PROVISIONS. If checked, the following are applicable te, but do not limit, this Mortgage:
O gonstrucﬁon Loan. This Mortgage secures an obligation incurred for the construction of an improvement on the
roperty.
O Fixture Filing. Mortgagor grants to Lender a security interest in all goods that Mortgagor owns now or In the
future and that are or will bscome fixtures related to the Property.

O cCrops: Timber; Minerals; Rents, Issues and Profits. Mortgagor grants to Lender a security Interest in all crops,
timber, and minerals located on the Property as well as all rents, issuss, and profits of them Including, but not
limited to, all Consérvation Reserve Program (CRP) and Payment in Kind (PIK) payments and similar governmental
programs (all of which shall also ba Included in the term "Property®). (page & of 8)
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O Personal Property. Mortgagor grants to Lender a security interest In all psrsonal property located on or connected
with the Property. This security Interest includes all farm products, inventory, equipment, accounts, documents,
Instruments, chatte! paper, general intangibles, and all other items of perscnal property Mortgager owns now or in
the future and that are used or usefu! In the construction, ownership, operation, management, or maintenance of
the Proparty. The term “personal property” specifically excludes that property described as "household goods*
secured In connsction with 8 “consumer” loan es J:oae terms are defined in appliceble federal regulations
governing unfalr and deceptive credit practices.

O riing As Financing Statement. Mortgagor asgrees and acknowledges that this Mortgage also suffices as a
financing statement and as such, may be filed of record as a financing statement for purposes of Article 9 of the
Uniform Commercial Code. A carbon, photographic, image or other reproduction of this Mortgage is sufficlent as
a financing statement.

29. OTHER TERMS. If checked, the following are applicable to this Mortgags:

O Line of Credit. The Secured Debt includes a revolvln? line of credit provision. Although the Secured Debt may be
reduced to a zero balance, this Mortgage will remain in effect untll released.

Walver of Appraisal Rights. The laws of South Cerolina provide that in any real estate foreclosure procesding a
defendant against whom a personal judgment is taken or asksd may, within thirty deys sfter the sale of the
mortgaged propsrty, apply to the court for an order of appraisal. The statutory appraisal value as epproved by the
court would be substituted for the high bid and may decrease the amount of any deficlency owing In connection
with the transaction. THE UNDERSIGNED HEREBY WAIVES AND RELINQUISHES THE STATUTORY APPRAISAL
RIGHTS WHICH MEANS THE HIGH BID AT THE JUDICIAL FORECLOSURE SALE WILL BE APPLIED TO THE DEBT
REGARDLESS OF ANY APPRAISED VALUE OF THE MORTGAGED PROPERTY. :

Separate Assignment. The Mortgagor has executed or will execute a separate assignment of leases and rents. If
| the separate assignment of loases and rents Is properly executed and recorded, then the separate assignment will
| . superseds this Sscurlty Instrument’s "Asslgnment of Leases and Rents® section.

O Additional Terms.

SIGNATURES: By signing below, Mort‘;a or agress to the terms and covenants contained in this Mortgage and in any
attachments. Mortgagor also acknowledges recelpt of a copy of this Mortgage on the dste stated above on Pags 1.

O Actual authority was granted to the parties signing balow by resolution signed and dated

Entity Namo:

\

X
‘ Vi 541 l ‘/%ilzoov (Seal) {seal)
{Signature) ANRTHONY TFIELD . {Date) {Signature)} (Date)

{Witnoss) \_/

) Refer to the Addendum which is attached and Incorporated herein for additional Mortgagors, signatures and
acknowledgments.

2 ExGartk) ©1884, 2001 Bonkers Systsma, Ing., 8t. Cloud, MN Form AGCO-RESHSC /2172003 . P) {pags 7 of 8)
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STATEOF __South Carolina

Personelly appeared before ma the undersigned witn
Mortgagor (and each Mortgagor if more than one) sign, seal and deliver the foragoing

, COUNTY OF

00012599 Vol: 6498 Ps: 26 = »

Charleston

¥ ' s -

} ss.

ess who, belng duly sworn, deposed and sald that (s}he saw the

with the other witness whose name appears as a witness, witnessed the execution thereof.

Sworn to and subscribed before me this 13th day

of

April, 2007

oLe

Mortgage and that (s)he, together

j Notary Publie for Sauth Carciina

My cecmmission expires: Ow !9‘0 /9—0 I g ,

BExGerey) ©1984, 2001 Bankers Systems, tnc., St. Cloud, MN Form AGCO-REBHSC 1/21/2003
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Exhibit "A”

ALL that certain piece, parcel or lot of land, with the improvements thereon, situate,
lying and being in the County of Berkeley, State of South Carolina, the same being shown
and designated as Lot No. 6, Block F, Okatee Subdivision, on a Plat entitled "Okatee,
Berkeley County, State of South Carolina” prepared by C. Roger Jennings, RLS, dated May
21, 1975 and filed in the "File Cabinet” in the Office of the Register. of Deeds for
Berkeley County, South Carolina. Reference is had to said plat for a more complete and
accurate description of subject property as to metes, bounds, and measurements.

BEING the same premises as conveyed to the Mortgagor herein by Master Deed of Master
of Equity for Berkeley County recorded May 3, 2006 in Book 5583, Page 22 in the RMC
Office for Berkeley County.

TMS # 223-13-02-020




Berkeloy County
Cynthia B. Forte

o Reglster of Deedg 00012600 Vol: 6498 Ps: s
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Instrument Number: 2007- 00012600
As
Recorded On: April 18, 2007 Asslgnment of Lease
Parties: WHITFIELD ANTHONY M

To

HARBOR NATIONAL BANK Billable Pages:
Recorded By: CLAYPOOLE, J. STANLEY Num Of Pages: 9

Comment:

. * Examined and Charged as Follows: **
Asslgnmsnt of Loase , 14.00
Recording Charge: 14.00

** THIS PAGE IS PART OF THE INSTRUMENT **
| hereby certify that the within and foregoing was recorded In the Clerk's Office For. Berkeley County, SC

File Information: Record and Return To:
Document Number: 2007- 00012600 CLAYPOOLE, J. STANLEY
Receipt Number: 114724 2155 NORTHPARK LANE
Recorded Date/Time: April 18, 2007 01:08:43P N. CHARLESTON SC 28406

Book-Vol/Pg: Bk-R VI-8498 Pg-26
Cashier/ Station: B Edgerton / Cash Station 8

Z’%@

Cynthia B Forte - Register of Deeﬁi ﬁ‘
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State of South Carolina Space Above This Line For Recording Data

Baxb onal Bank
This document was prepared by (namo, address, phens numben?  Sain 513 coune

Road
Charleston, BC 29407

(843) 852-6400

ASSIGNMENT OF LEASES AND RENTS

DATE AND PARTIES. The date of this Assignment of Leases and Rents (Assignment) is
04/13/2007 - The parties and their addresses are:

' ASSIGNOR: ANTHONY M WHITFIBLD

2141 DORCHESTER ROAD
NORTH CHARLESTON, SC 29405

3 Refer to the Addendum that is attached and incorporated herein for additional Assignors.

LENDER: Harboxr National Bank
1503 0ld Towne Road
Charleston, SC 29407

ASSIGNMENT OF LEASES AND RENTS. For good and valuable considsration, the recelpt and sufficlency of

which is

acknowledged, and to secure the Secured Debts and Assignor’s performance under this Assignment, Assignor
irrevocably essigns, grants, bargains, conveys and mortgages to Lender as additional security all the right, title and

interest in the following (all referred to as Property).

A. Existing or future leases, subleases, licenses, guaranties and any other written or verbal agreements for the use
and occupancy of the Proparty, Including any extensions, renewals, modifications or replacements (all referred to

as Leases).

B. Rents, issues and profits (all referred to as Rents), including but not limited to security deposits, minimum rent,
percentage rent, additional rent, common area malintenance charges, parking charges, real estate taxes, other
applicable taxes, insurance premium contributions, liquldated damages following default, cancellation premiums,
“loss of rents® Insurance, guast recelpts, revenues, royaities, procesds, bonuses, accounts, contract rights, general

intangibies, and all rights and clalms which Assignor may havs that In any way pertaln to or are on accou
use or occupancy of the whole or any part of the Property.

C. The term Property as used In this Assignment shall include the following described real property:

SEE ATTACHED EXHIBIT ‘A’

SOUTH CAROLINA ASSIGNMENT OF LEASES AND RENTS
(NOT FOR FNMA, FHLMC, OR VA USE AND NOT FOR CONSUMER PURPOSES)
EqSarel © 2001 Bankors Systams, Inc., St. Cloud, MN. Form ASMY-RENT-BC 2/27/2002 B
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The Progerty is located in BERKELEY County at
110 MEPKIN DRIVE SUMMERVILLE SC 29483 {Address, City, State,
ZIP Code).

In the event any item listed as Leases or Rents is determined to be peraonal property, this Assignment will also be
regarded as a security agresment. :

MAXIMUM OBLIGATION LIMIT. The total principal amount secured by this Assignment at any one time wili not
exceed $90,000.00 . This limitation of amount does not include interest and other fees and charges
validly made pursuant to this Assignment. Also, this limitation doss not apply to advances made under the terms of
this Assignment to protect Lender’s security and to parform any of the covenants contained in this Assignment.
Interest under the Nots will be deferred, accrued or capitalized; however, Lender wiil not ba required to defer, accrue
or capitalize any interest except as provided in the Note.

SECURED DEBTS., This Assignment will secure the following Secured Debts:

A.O Specific Debts. The following debts and all extensions, renswals, refinancings, modifications and replacements.
{include hema such as borrowers’ names, note amounts, interest rates, meturity dates, etc.)

One or more of the debts secured by this Assignment conteins a future advance provision.
8. (X All Debts. All present and future debts from Assignor and

to Lender, even if this Assignment is not specifically referencad or if the future debt Is unrelatsd to or of 8
different type than this debt. If more than one person signs this Assignment, each agrees that it will secure
dabts incurred either Individually or with others who may not sign this Assignment. Nothing in this Assignment
constitutes a commitment to make additional or futurs loans or advances. Any such commitment must be In
writing. In the event that Lender fails to provide notice of the right of resclssion, Lender walves any subsequent
security interest In the Assignor’s principal dwelling that Is created by this Assignment. This Asslgnn_tent will
not secure any debt for which a non-possessory, non-purchase monay security interest Is created In "household
goods"” in connection with a "consumer loan,” as those terms are defined by federal law governing unfair and
deceptive credit practices. This Assignment will not secure any debt for which a security interest is created in

~ "margin stock” and Lender does not obtaln a "statement of purpose,” as defined and required by federal law
governing securities. :

C. Sums Advanced. All sums advenced and expenses incurred by Lender under the terms of this Assignment.

PAYMENTS. Assignor agrees that all payments under the Secured Debts will be pald when due and in accordance
with the terms of the Secured Debts and this Assignment.

COLLECTION OF BENTS. Assignor may collect, recelve, enjoy and use the Rents so long as Assignor is not In default.
Assgignor will not collect In advance any Rents due in futurs Isase periods, unless Assignor first obtsins Lender’s
written consent. Upon default, Assignor will receive any Rents in trust for Lender and Assignor will not commingle the
Rents with any other funds. When Lender so directs, Assignor will endorse and deliver any payments of Rents from
the Property to Lender. Amounts collected will be applied at Lender’s discretion to the Secured Debts, the costs of
managing, protscting and preserving the Property, and other necessary expanses. Assignor agress that this .
mlgnmlent is Immediately effective betwesn Assignor and Lender and effective as to third parties on the recording of
Assignment. .

WARRANTIES AND REPRESENTATIONS. To induce Lender to enter into the Loan, Assignor makes these

representations and warranties for as long as this Assignment is in effect.

A. Power. Assignor is duly organized, validly existing and In good standing under the laws in the jurisdiction whers
Assignor was organized and Is duly qualifiad, velidly existing and in good standing in all jurisdictions in which
Asslignor operates or Assignor owns or leases property. Assignor has the power and authority to enter into this
transaction and to carry on Assignor’s business or activity as now conducted.

B, Authority. The execution, delivery and performance of this Assignment and the obligation evidenced by this
Assignment: are within Assignor’s duly authorized powers; haa received all necessary governmental approval; will
not violate any provision of law or order of court or governmental agency; and will not violate any agreement to
which Assignor is a party or to which Assignor Is or any of Assignor’s property is subject.

{page 2 of
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C. Name and Place of Business. Other than previcusly disclosed In writing to Lender, Assignor has not changed
Assignor's name or principal place of business within the last ten years and has not used any other trade or
fictitlous name. Without Lender’s prior written consent, Assignor doss not and wiil not use any other name and will
preserve Asslgnor’s existing name, trade names and franchises. .

D. Ownarship or Lease of Proparty. Assignor owns or leases all property that Assignor needs to conduct Assignor's
business and activities. All of Assignor’s property Is fres and clear of all liens, security interests, encumbrances and
other adverse claims and interests, except those Lender previously agreed to in writing.

E. Compllanca with Laws. Assignor is not violating any laws, regulations, rules, orders, judgments or decrees
applicable to Assignor or Assignor's propsrty, except for those that Assignor is challenging In good faith through

 proper proceedings after providing adequate reserves to fully pay the claim and its challenge-should Assignor lose.

F. Title. Assignor has good title to the Leases, Rents and Property and the right to assign, grant, bargain, convey and
mn(:’rtgage to Londer as additional security the Leases and Rents, and no other person has any right in the Leases
a enta, ' .

G. Recordation. Assignor has recorded the Loases as required by law or as otherwise prudent for the type and use of
the Property. '

H. Defauit. No defauit exists under the Leases, and the parties subject to the Leases have not violatsd any applicable
law on leases, licenses and landlords and tenants. Assignor, at its sole cost and expense, wiil kesp, observe and
perform, and require all other parties to the Leases to comply with the Leases and any applicable law. If Asslgnor
or any party to the Lease defaults or falls to observe any applicable law, Assignor will promptly notify Lender.

I. Leass Modificatlon. Assignor has not sublet, modified, extended, canceled, or otherwise altered the Lesases, or
accepted the surrender of the Property covered by the Leases (unless the Leases so required).

J. Encumbrance. Assignor has not assigned, compromised, subordinated or encumbered the Leases and Rents,

8. COVENANTS, Assignor agrees to the following covenants:

A. Rent Abatement and Insurance. When any Lease provides for an abatement of Rents dus to fire, flocd or other
casualty, Assignor will insure against this risk of loss with a policy satisfactory to Lender. Assignor may choose
the Insurance company, subject to Lender's approval, which will not ba unreasonably withheld.

B. Coplas of Leases. Assignor will promptly provide Lendar with coples of the Leases and will certify these Leases are
true and correct coples. Ths existing Leases will be provided on execution of the Assignment, and all future
Leases znd any other Information with respect to these Leases will be provided immediately after thoy are
exscuted. .

C. Right to Rants. Immediately after the execution of this Assignment, Assignor will notify all current and future
tenants and others obfigated under the Leases of Lender’s right to the Leases and Rents, and will request that they
immediately pay all future Rents directly to Lender when Assignor or Lender asks them to do so.

D. Accounting. Whan Lender requests, Assignor will provide to Lendsr an accounting of Rents, prepared in a form
accaptable to Lender, subject to generally accepted accounting principles and certified by ‘Assignor or Assignor’s
sccountant to ba current, accurate and complete as of the date requested by Lender. .

E. Leasa Modification. Assignor will not sublet, modify, extend, cancel, or otherwise alter the Leases, or accept the
surrender of the Property covered by the Leases (unless the Leases so required) without Lender’s written consent.

F. Encumbrance. Assignor will not assign, compromise, subordinate or encumber the Leases and Rents without
Lender's prior written consent.

G. Future Laases. Assignor will not enter Into any future Leases without prior written consent from Lender. Assignor
will execute and deliver such further assurances and assignments as to thess future Leases as Lender requires
from time to time.

'H. Parsonal Proparty. Assignor will not sell or remove any parsonal property on the Propsrty, unless Assignor replaces
this personal proparty with like kind for the same or better value. :

I. Prosecution and Defense of Claims. Assignor will appear in and prosecute its claims or defend lts title to the
Leases and Rents agalnst any claims that would impalr Assignor’s Interest under this Assignment and, on Lender’s
request, Assignor will also appear in any action or proceeding on behalf of Lender. Assignor agrees to assign to
Lender, as requested by Lender, any right, claims or defenses which Assignor may have against parties who supply
laber or materials to improve or maintain the leassholds subject to the Leasas and/or the Property.

J. Uiabllity and Indemnification. Lender doés not assume or bscome liable for the Propsrty’s maintenance,
depraclation, or other losses or damages when Lender acts to manags, protect or preserve the Property, except for
losses or damages due to Lender’s gross negligence or Intentional torts to the extent permitted by law. Otherwise,
Assignor will indemnify Lender and hold Lender harmless for all liability, loss or demage that Lender may incur
when Lender opts to exercise any of its remedles against any party obligated under the Leases.

K. Leasehold Estate. Assignor will not cause or permit the lsasehold estate under the Leases to merge with Assignor's
revarslonary Interest, and agrees that the Leases shall remain In full force and effect regardless of any merger of
the Assignor’s Interests and of any merger of the interests of Assignor and any party obligated under the Leases.

L. Insclvency. Lender will be the creditor of each tenant and of anyone else obligated undsr the Leases who is subject
to an assignment for the benefit of creditors, an insolvency, a dissolutlon or a receivership proceeding, or a
bankruptcy. fpagoe 30f 7)
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8. TRANSFER OF AN INTEREST IN THE ASSIGNOR. If Assignor is an entity other than a natural parson (such as a
corporation or other organization), Lender may demand Immediate payment if:
A. A beneficial interest In Assignor Is sotd or transferred. :
B. There is a changa in either the identity or number of membsrs of a partnership or similar entity.
C. There is a change In ownership of more than 25 percent of the voting stock of a corporation or similar entity.
Hov;lever, Lender may not demand payment In the above situations if it Is prohibited by law as of the date of this
Assignment.

10. DEFAULT. Assignor wlli bs In default If any of the following occur with regard to the Secured Dabts that are secured

by this Assignment: .

A. Payments, Assignor falls to make a payment in full when dus.

B. Insclvency or Bankruptcy. Assignor makes an assignment for the benefit of creditors or bscomes Insolvent, elther

' because Assignor’s liabilities exceed Assignor’s assets or Asslgnor Is unable to pay Assignor’s debts as they

bacome due; or Assignor petitions for protection under fedsral, state or local bankruptcy, insolvency or debtor rellef
laws, or is the subjact of a petition or action under such laws and fails to have the petition or action dismissed
within a reasonable period of time not to exceed 60 days.

C. Death or Incompetency. If Assignor Is an individual, Assignor dies or is declared legally incompstent.

D. Business Termination. If Assignor Is not an individual, Assignor merges, dissolves, reorganizes or ends its business
or existence, or a partner or majority owner dles or is declared legally Incompetent.

E. Faflure to Perform. Assignor falls to perform any condition or to keep any promise or covenant of this Assignment, @
any other document evidencing or pertaining to the Loan, or any other debt ar agreement Assignor has with Lender. £

F. Misrepresentation. Assignor makes any verbal or written statement or provides any financlal information that Is ¥
untrue, inaccurate, or conceals a material fact at the time it is made or provided. '

G. Property Transfer. Assignor transfers all or a substantial part of Asslgnor’s monay or property.

H. Proparty Value. The value of the Property declines or is impaired.

1. Name Change. Assignor changes Assignor's name or assumes &n sdditional name without notifying Lender before
making such a change. :

J. Material Change. Without first notifying Lender, there is a material change In Assignor's business, including
ownership, mansgement, and financlal conditions. )

K. Insscurity. Lender reasonably believes that Lender Is Insecure.

_ 11. REMEDIES, After Assignor defaults, and after Lendar gives any legelly required notice and opportunity to cure the
default, Lender may at Lender’s option do any ons or more of the following:

A. Acceleration. Lender may make all or any part of the amount owing by the terms of the Secured Debts immediately
dua. ’

B. Additional Security. Lender may demand additional security or additional parties to be obligated to pay the Secured
Debts.

C. Sources. Lender may use any and all remedles Lender has under the state law whare the Property Is located or
feders! law or in any instrument evidencing or pertaining to the Secured Debts. )

D. Insuranca Benefits. Lender may make a claim for any and all insurance benefits or refunds that may be avallable on
Assignor’'s default.

E. Payments Made On Asslignor’s Behalf. Amounts advanced on Assignor’s behalf will be immediately due and may
be added to the Secured Debts. :

F. Rents. Lender may terminate Assignor’s right to collect Rents and directly collect and retain Rents In Lender's
name without taking possession of the Property and to demand, collect, receive, and sus for the Rents, giving
proper recelpts and releases. In addition, after deducting all reasonable expenses of collection from any collscted
and retained Rents, Lender may apply the balance as provided for by the Secured Dabts.

G. Entry. Lender may enter, take possession, manage and operate all or any part of tha Property; make, modify,
enforce or cance! or accept the surrender of any Leases; obtain or evict any tenants and licenseas; Increase or
reduce Rents; decorats, clean and make repairs or do any other act or incur any other cost Lender deems proper to
protsct the Property as fully as Assignor could do. Any funds collected from the operation of the Propsrty may be
applied In such order as Lender may deem proper, including, but not limited to, payment of the following: operating
expenses, management, brokerage, attomays’ and accountants’ fees, the Secured Debts, and toward the
maintenance of raserves for repair or replacement. Lender. may take such action without regard to the adsquacy of
the security, with or without any action or proceeding, through any person or agent, or receiver to be appointed by
a court, and irrespective of Assignor's possession. The collection and application of the Rents or the entry upon
and taking possession of the Property as set out in this section shall not cure or walve any notice of default under
the Secured Debts, this Assignment, or invalidate any act pursuant to such notice. The enforcement of such
remedy by Lender, once exercisad, shall continue for so long as Lender shall elect, notwithstanding that such
collection and application of Rents may have cured ths original default.

fpaga dof 7}
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H. Walver. Except as otherwise required by law, by choosing any one or more of these remedies you do not give up
any other remedy. You do not waive a default if you choose not to use a ramedy. By electing not to use any
remedy, you do not waive your right to later consider the event a default and to use any remedies if the default
continues or occurs again.

APPOINTMENT OF A RECEIVER. On or after en Asslgnor's default, Assignor agrees to Lender making an application
to the court for an appolntment of a recelver for the bensfit of Lender to take possession of the Property and the
Leases, with the power to recelve, collect and apply the Rents. Any Rents collected will be applied as the court
authorlzes to pay taxes, to provide insurance, to make repairs and to pay costs or any other expenses relating to the
Property, the Leases and Rents, and eny remaining sums shall be applled to the Secured Debts. Asslignor agrees that
this eppointment of a recelver may be without giving bond, without reference to the then-existing value of the
Property, and without regard to the insolvency of any person liable for any of the Secured Debts.

COLLECTION EXPENSES AND ATTORNEYS' FEES. To the extent permitted by law, Assignor agrees to pay all
expenses of collection, enforcement or protection of Lender's rights and remedies under this Assignment. Unless the
applicable law that governs this Assignment is North Dakota, expenses include, but are not limited to, reasonable
attorneys’ fees, court costs and other lagal expenses. These expenses are due and payable Immediately. These
expenses will bear interest from the date of payment until paid in full at the contract interest rate then in effect for
tho Loan. To the extent permitted by the United States Bankruptcy Code, Assignor sgress to pay the reasonable
attomsys’ fees Lender incurs to collect this Assignment as awarded by any court exercising jurisdiction under the
Bankruptcy Code.

ENVIRONMENTAL LAWS AND HAZARDOUS SUBSTANCES. As used in this section, (1) Environmental Law means,
without limitation, the Comprehsnsive Environmental Response, Compensation and Liabiiity Act (CERCLA, 42 U.S.C.
9601 et seq.), all other federal, state and local laws, regulations, ordinances, court orders, attorney general opinions
or Interpretive letters concerning ths publlc heaith, safety, welfare, environment or a hazardous substance; and {2)
Hazardous Substance means any toxlc, radicactive or hazardous material, waste, pollutant or contaminant which has
characteristics which render the substance dangerous or potentially dangerous to the public health, safety, welfare or
environment. The term Includes, without limitation, eny substances defined as "hazardous material,” “toxic
substances,” "hazardous waste,” “hazardous substancs,” or “regulated substances® under any Environmental Law.

Assignor represents, warrants and agrees that:

A. Except as previously disclosed and acknowledged In writing to Lender, no Hazardous Substance has been, Is, or
will be located, transported, manufactured, treated, refined, or handied by any person on, under or about the
Property, except in the ordinary course of business and in strict compliance with all applicable Environmental Law,

B. Except as previously disclosed and acknowledged In writing to Lender, Assigror has not and will not cause,
contribute to, or permit the release of any Hezardous Substance on the Property.

C. Assignor will immediately notify Lender if (1) a release or threatened release of Hazardous Substance occurs on,
under or about the Propsrty or migrates or threatens to migrate from nearby property; or (2) there is a viclation of
any Environmental Law concerning the Property. In such an event, Assignor will take all necessary remedial action
In accordance with Environmental Law. :

D. Except as previously disclosed and acknowledged in writing to Lender, Assignor has no knowledge of or reason to
bslleve there Is any pending or threatened Investigation, claim, or proceeding of any kind relating to (1) any
Hezardous Substance located on, under or about the Property; or (2) any violation by Assignor or any tenant of
any Environmental Law. Assignor will iImmediately notify Lender in writing as soon as Assignor has reason to
belleve there Is any such pending or threatensd Investigation, claim, or proceeding. in such an event, Lender has
tha right, but not the obligation, to participate in any such proceeding including the right to receive coples of any
documents relating to such procesdings.

E. Except as previously disclosed and acknowledged In writing to Lender, Assignor and every tenant have been, ere
and will remain In full compliance with any applicable Environmental Law.

F. Except as previously disclosed and acknowledged in writing to Lender, there are no underground storage tanks,
private dumps or opsn wells located on or under the Property and no such tank, dump or well will be aﬁded unless
Lender first consents in writing.

G. Assignor will regularly Inspsct the Property, monitor the activities and operations on the Property, and confirm that
all permits, licenses or approvals required by any applicable Environmental Law are obtained and complied with.

H. Assignor will permit, or cause any tenant to permit, Lender or Lender’s agent to enter and Inspect the Property and
review all records at any reasonable time to determine (1) the existence, location and nature of any Hazardous
Substance on, under or about the Proparty; (2) the existence, location, nature, and magnitude of any Hazardous -
Substance that has been released on, under or about the Property; or (3) whether or not Assignor and any tenant
are In compliance with applicable Environmental Law.

(pagp. 6 of 7)
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I. Upon Lender’s request and at any time, Assignor agress, at Assignor’s expanse, to engage a qualified
" environmental engineer to prepare an environmental audlt of the Property and to submit the results of such audit
to Lender. The cholce of the environmental enginser who will perform such audit Is subject to Lender’'s approval.

J. Lender has the right, but not the obligation, to perform any of Assignor’s obligations under this section at
Assignor's expense.

‘K. As a consequence of any breach of any representation, warranty or promise mada In this section, (1) Assignor will
Indsmnify and hold Lender and Lender's successars or assigns harmless from and agalnst all fosses, claims,
demands, lfabilities, demages, cleanup, response and remediation costs, penelties and expanses to the extent
parmitted by law, including without limitation all costs of ftigation and attomneys’ fees, which Lender and Lendesr’s
successors or assigns may sustaln; and (2) at Lender’s discretion, Lender may release this Assignment and in
return Assignor will provide Lender with collateral of at least equal valua to the Property secured by this
Assignment without prejudice to any of Lender’s rights under this Assignment.

L. Notwithstanding any of the language contained in this Assignment to the contrary, the terms of this section will
survive any foreclosure or satisfaction of this Assignment regardless of any passage of title to Lender or any
disposition by Lender of any or ail of the Property. Any clalms and dsfenses to the contrary are hereby waived.

16. TERM. This Assignment will remaln in full force and effect until the Secured Debts are pald or otherwise discharged
and Lender is ro longer obligated to advance funds under any loan or credit agreement which is a part of the Secured
Debts. If any or all payments of the Secured Debts are subsequently invalidated, declared vold or voldable, or set
aslde end are required to be repaid to a trustes, custodian, recelver or any other party under any bankruptcy act or
other state or federal law, then the Secured Debts wiil be revived and will continue In full force and effect as if this
payment had not besn made.

-16. CO-SIGNERS. If Assignor signs this Assignment but does not sign the Secured Debts, Assignor does so only to assign
Assigner's interest In the Property to secure payment of the Secured Dsbts and Assignor does not agree to be
personally liable on the Secured Debts. If this Assignment secures a guaranty betwesen Lender and Asslgnor, Assignor
agross to walve any rights that may prevent Lender from bringing any action or claim against Assignor or any party
indebted under the obligation. These rights may Include, but are not limited to, any anti-deficlency or one-action laws.

17. WAIVERS. Except to the extent prohlbited by law, Assignor walves all homestead exemption rights relating to the
Property.

18. U.C.C. PROVISIONS.

(O construction Loan. This Assignment secures an cbiigation incurred for the construction of an improvement on the
Property.
19. OTHER TERMS. If checked, the following are applicable to this Assignment:
[J Line of Credit. The Secured Debts include a revolving line of credit provision. Although the Secured Debts may be
reduced to a zero balance, this Assignment will remain In effect until the Secured Debts and all underlying
asgresments have been terminated in writing by Lender.

O Additional Terms.

20. APPLICABLE LAW. This Assignment is governed by the laws of South Carolina, axcept to the extent otherwise
required by the laws of the jurisdiction where the Property is located, and the United States of America.

21. JOINT AND INDIVIDUAL LIABILITY AND SUCCESSORS. Each Assignor’s obligations under this Assignment are )
Indapendsnt of the obligations of any other Assignor. Lender may sus each Assignor individually or together with any
other Asslignor. Lender may release any part of the Property and Assignor will still be obligated under this Assignment
for the remaining Property. The duties and benefits of this Assignment will bind and benefit the successors and
assigns of Lender and Assignor.

22, AMENDMENT, INTEGRATION AND SEVERABILITY, This Assignment may not be amended or modified by oral
agreement. No amendment or modification of this Assignment is effective unless made in writing end executed by
Asslignor and Lender. This Assignment Is the complete and final expression of the agresment. If any provision of this

v
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Assignment is unsnforceable, then the unenforceabls provision will be severed and the remaining provisions will still
be enforceabls. )

23. INTERPRETATION. Whenever used, the singular includes the plurel and the plural includes the singular. The section
headings are for convenienca only and are not to be used to interpret or define the terms of this Assignment.

24. NOTICE, FINANCIAL REPORTS AND ADDITIONAL DOCUMENTS. Unless otherwise required by law, any notice will bs
given by delivering it or maliing it by first class mail and by registered or certified mall, return recelpt requested, to the
appropriate party’s address listed in the DATE AND PARTIES sectlon, or to any other address deslgnated in writing.
Notice to one party will be desmed to be notice to all partles. Assignor will inform Lender in writing of any change in
Assignor's name, address or other application information. Assignor will provide Lender any financlal statements or
Information Lander requests. All finanicial statements and Information Assignor glves Lender will be correct and
complete. Assignor agrees to sign, deliver, and file eny additional documents or certifications that Lender may
conslder nacessary to parfect, continua, and preserve Assignor's obligations under this Assignment and to confirm
Lender’s lien status on any Property. Time Is of the essence.

25, SIGNATURES. By signing under seal, Assignor egrees to the terms and covenants contained in this Assignment.
Asslgnor also acknowledges recelpt of a copy of this Assignment,

{Entity Nama)

‘MA&DM (Seal) ' (8oal)
Signatire] ANTRONY M S {ignaturel

Signed, sealed and dollvgsdf]n/ presence of:

i _ \ebaslols

PROBATE:
STATE OF South Carolina , COUNTY OF __Charleston } ss.

Personally eppeared before me the undersigned witness who, baing duly sworn, deposed and said that (s}he saw
the Assignor (and each Assignor If more than one) sign, seal and deliver the foregoing Assignment and that (s)hs,
together with the other witness whose name appsars as a witness, witnessed the execution thereof. :

~ :-‘5: "’%f-'"-::_

Sworn to and subscribed before me this 13th _ day

of April, 2007 .

jiﬂ%@:&@y_—m
Notary Publlo fol Carollna
My commission expires: DM ‘ﬂ "8-0 l é
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Exhibit "A”

ALL that certain piece, parcel or lot of land, with the improvements thereon, situate,
tying and being in the County of Berkeley, State of South Carolina, the same being shown
and designated as Lot No. 6, Block F, Okatee subdivision, on a Plat entitled "Okatee,
Berkeley County, State of South Carolina” prepared by C. Roger Jennings, RLS, dated May
21, 1975 and filed in the "File Cabinet” in the Office of the Register of Deeds for
Berkeley County, South Carolina. Reference is had to said plat for a more complete and
accurate description of subject property as to metes, bounds, and measurements.

BEING the same premises as conveyed to the Mortgagor herein by Master Deed of Master
of Equity for Berkeley County recorded May 3, 2606 in Book 5583, Page 22 in the RMC
Office for Berkeley County.

TMS # 223-13-02-020
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Common Pleas

Clerk : Mary P. Brown DUPLICATE

300 B California Avenue
Moncks Corner, SC 29461

» (843) 7194400
Received From: Bernstein, Robert Alan Date: 9/7/2012
PO Box 20519 Receipt#:. 6040867
Charleston, SC 294130519 Clerk: COCRKW
Paying for: Harbor National Bank,
Transaction Type: Payment Reference #: 18820
Payment Type:  Check $150.00 - Comment:
Total Paid: s15000  Non-Refundable
Case # Caption Previous Balance Amount Paid Balance Due S/T
2012CP0802618 Harbor National Bank VS Anthony M $150.00 $150.00 $0.00 420
Whitfield -
Total Cases: 1 _ $150.00 $150.00 $0.00

ReceiptMULTICase.rpt V6.1
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS

CASE NUMBER:2012-CP-08- 3{.{')@

COUNTY OF BERKELEY

- Harbor National Bank,
Plaintiff,

SUMMONS

V.

Anthony M. Whitfield ,

Defendant.

Mo s S e Nt i et S’ Sl St

TO: THE DEFENDANT ABOVE NAMED:
YOU ARE HEREBY SUMMONED and required to serve an Answer to the allegations

of the Complaint, which is hereby:served upon you, within.thirty (30) days of the date of sefvice:
-_he.reof;.' Your Answer shall be served upon the Clerk of this Couirt and upon the subsériber at his
office; 5418-B Rivers Avenue, North Charleston; South Carolina 29406-6165; If you fail to
respond within the time aforesaid, the Plaintiff- will take judgment against.you by-defaul for the
telief demanded in the Complaint.

BERNSTEIN & BERNSTEIN, P.A.

Robert A. Bemstein

Post Office Box 20519

Charleston, SC29413-0519

(843) 529-1111

(843) 529-0035 (fax)

December 7, 2012 ATTORNEYS FOR THE PLAINTIFF
Charleston; South Carolina :

R. 51



‘STATE OF SOUTH CAROLINA ) INTHE COURTOF-COMMON PLEAS
COUNTY OF BERKELEY ) CASENUMBER: 2012-CP-08- Bq :
Harbor National Bank, )
| ) 2
Plaintiff, 3 | @ 2
. % e A
) COMPLAINT “ZeM L 5¢
v, ) (Foreclosure of Real Estate). 2"
| o ) (Action On Note) RIS
Anthony M. Whitfield , ) 297
) (Non-Jury)- ”’fe}%
Defendant. ) ' '“,433

The Plaintiff, complaining of the Deféndant above-named, would respectfully show unto this
Court:

1. The Plaintiff is a national banking organization organized and existing pursuant to
the laws of the Urited States of:America, with its principal place of business located in -South
Carolina.:

2. Defendant Anthony M. Whitfield is a citizen and resident of the Couty of
Chatleston, Staté of South Carolina,

3. The feal'vpropex"’tyhe'réinaﬁEr described, whichisthe subject of this:action, is situated
and located in Berkeley County, South Carolina. |

4. All parties hereto and all matters herein are within the jurisdiction of this Court.

FOR A FIRST CAUSE-OF ACTION
(Action on-Note)

5. Heretofore, on or about October 9, 2007, for value received the Defendant Anthony

M. Whitfield executed and delivered to Harbor National Bank, a certain Promissory Note, Loan No:

40046800, a copy of which is attached hereto as Exhibit "A" and made a part hereof by reference,

Page -1+
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by which, according to the terms and conditions set out therein, Anthony M. Whitfield promised to
pay to Harbor National Bank the sum of One Hundred Forty Thousand and no/100 ($140,000.00)
Dollars, together with interest thereon at the rate of 7.25 % per annum on the unpaid balance, with
a maturity date of October 13, 2012.

6. The payment due under the Note referred to in the preceding paragraph is in default,
and the conditions of said Note have been broken.

7. Defendant Anthony M. Whitfield has committed an act of default under the aforesaid
Note.

8. The Plaintiff has ﬁlade demand upon Defendant Anthony M. Whitfield to pay the
en;cire amount due under the Note, but the said Defendant has failed and refused to make such
paymeqt.

9. The failure of Defendant Anthony M. Whitfield to make payment of the balance due
constitutes a breach of the Note.

10.  Plaintiff elects to, and does declare the entire balance of said indebtedness due and
payable, and that there is due on said note as Novémber 30, 2012, the principal sﬁm of One Hundred
Thirty-Two Thousand, One Hundred Seventy-Eightand 17/100 ($132,178.17) Dollars, accumulated
interest of Two Thousand, Four Hundred Seventy-Five and 59/100 ($2,475.59) Dollars, late fees of
$48.30, and interest continuing to accumulate at the current rate of $26.6192 per diem from
November 30, 2012 until paid in full, together with late charges, the costs and disbursements of this
action, and attorney's fees.

11.  Plaintiff has retained and eﬁlployed Bernstein & Bernstein, P.A. for the purpose of

instituting and prosecuting this action, and is entitled to recover all costs, expenses and reasonable
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attorneys' fees incurred with respect to this action.

12 By reason of the aforesaid breach of contract, the Plaintiff has suffered damages in
the amount of One Hundred Thirty-Two Thousand, One Hundred Seventy-Eight and 17/100
($132,178.17) Dollars, accumulated interest of Two Thousand, Four Hundred Seventy-Five and
59/100 ($2,475.59) Dollars, late fees of $48.30, and interest continuing to accurnulate at the current
rate of $26.6192 per diem from November 30, 2012 until paid in full, together with late charges, the
costs anci» disbursements of this action, and attorney's fees. -

FOR A SECOND CAUSE OF ACTION
(Mortgage Foreclosure)

13.  The allegations of paragraphs One (1) through Twelve (12) of this Complaint are
realleged as if repeated herein verbatim.

14.  To further secure his obligation under the aforesaid Promissory Note, on October 9,
2007, Anthony M. Whitfield executed a Real Estate Mortgage, whereby to secure the liability under
the Promissory Note and any further advances thereof, a mortgage was granted to and upon the
following described property, to wit:

ALL that certain lot, piece or parcel of land, together with the buildings and
improvements thereon, situate, lying and being in the City of Goose Creek, Berkeley
County, State of South Carolina, and designated as Lot 12, Block D, Tall Pines
Subdivision, Section Two, on a plat dated March 26, 1975, made by Harold J.
Leamond, P.E. and L.S., and recorded in the RMC Office for Berkeley County in Plat
Book V, Page 114. Said lot having such size, shape, dimensions buttings and
boundings as will more fully appear by reference to said plat.

Being the same premises as conveyed to Anthony M. Whitfield by Robert E.
Watson, Master in Equity for Berkeley County dated March 14, 2007 and recorded
in the Berkeley County Register of Deeds Office in Book 6470 at Page 325.

TMS # 242-03-03-042
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Address: 308 Shortleaf Drive, Ladson Creek, SC 29446
(hereinafter referred to as the SHORTLEAF DRIVE PROPERTY); a true and correct copy of the
said Mortgage is attached hereto as Exhibit “B."

15.  On October 17, 2007, the said Mortgage was recorded in the Office of the Register
of Deeds for Berkeley County in Book 6926, at page 119.

16.  According to the terms and conditions of the aforesaid Real Estate Mortgage, it is
provided that in the event of default in the payment of any insta]iment when due, the entire principal
and accrued interest shall at once become due and payable without notice, at the option of the holder,
and if the same should be placed in the hands of an attorney for collection, all cost of collection,
in?:luding a reasongble attorney's fees, shall become an obligation of the Defendant Anthony M.
Whitfield, to be secured by the said mortgége as part of the debt secured thereby.

17.  Further, under the terms and conditions of the said Mortgages, it was agreed that the

mortgagor would pay all taxes, assessments, water rates, other governmental or municipal charges,

fines or impositions for which provisions were not otherwise made, and if the mortgagor failedto

do so, the mortgagee might pay same, which amount, together with interest thereon, would be
secured by said mortgage. |

18.  According to the terms of the said Mortgages and the Assignment of Leases and
Rents, and as additional security, the Defendant assigned all rents, issues and profits of the
mortgaged premises from and after any default thereunder, and should legal proceedings be instituted
pursuant to said mortgage, the mortgagee, its successors or assigns, were given the right to have a
Receiver appointed of the rents; issues and profits, who, after deducting all charges and expenses

attending such proceedings, and the execution of his trust as Receiver, shall apply the residue of the
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renfs, issues and profits toward the debt secured by said mortgage.

19.  The payment due under said Note is due and has been in default since October 13,
2012, and the conditions of said mortgage have been broken.

20.  Theentire balance of said indebtedness due and payable, and that there is due on said
note as of November 30, | 2012, the suﬁ of One Hundred Thirty-Two Thousand, One Hundred
Seventy-Eight and 17/100 ($132,178.17) Dollars, accumulated interest of Two Thousand, Four
Hundred Seventy-Five and 59/100 ($2,475.59) Dollars, late fees of $48.30, and interest continuing
to accumulate at the current rate of $26.6192 per diem from November 30, 2012 until paid in full,
together with late charges, the costs and disbursements of this action, and attorney’s fees.

21.  Plaintiff has retained and employed Bemstein & Bemnstein, P.A. for the purpose of
instituting and prosecuting this action, and is entitled to recover all costs, expenses and reasonable
attorneys' fees incurred with respect to this action.

22.  ThePlaintiff is entitled to an Order foreclosing the mortgage upon the SHORTLEAF
DRIVE PROPERTY, and the proceeds of the said foreclosure to be distributed first to the costs and
expenses of the sale thereof, second to be applied against accrued principal and interest under the
Note and mortgage, third to payment of the costs, expenses and reasonable attorneys fees incurred
by the Plaintiff in prosecuting this foreclosure action, and the Coﬁrt should thereafter pay any excess
proceeds of sale to such claimants in such priorities as their interests may appear.

FOR A THIRD CAUSE OF ACTION
(Appointment of Receiver)

23.  The allegations of Paragraphs One (1) through Twenty-Two (22) of this Complaint

are realleged as if repeated herein verbatim.
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24.  To further secure his obligation under the aforesaid Promissory Note, on October 9,
2007, Anthony M. Whitfield executed an Assignment of Leases and Rents, whereby to secure the
liability under the Promissory Note and any further advances thereof, the Defendant assigned all
leases and rents from the subject PROPERTY to the Plaintiff; a true and correct copy of the said
Assignment of Leases anci Rents is attached hereto as Exhibit “C." |

25.  OnOctober 17, 2007, the said Assignment of Leases and Rents was recorded in the

Office of the Register of Deeds for Berkeley County in Book 6926, at Page 129.

26.  Accordingto the terms of the said Assignment of Leases and Rents, and as additional

security, the Defendant -assigned all rents, issues and profits of the SHORTLEAF DRIVE

PROPERTY from and after any default thereunder, and should legal proceedings be instituted
pursuant to said Assignment of Leases and Rents, the Plaintiff were given the right to have a
Receiver appointed of the rents, issues and profits, who, after deducting all charges and expenses
aftending- such proceedings, and the execution of his trust as Receiver, sheﬂI apply the residue of the
rents, issues and profits toward the secured debt.

27.  The payments due under said Note is due and has been in default since October 13,
2012, and tﬁe conditions of said Assignment of Leases and Rents have been broken.

28.  The entire balance of said indebtedness is due and payable, and that there is due on
said note as of November 30, 2012, the sum of One Hundred Thirty-Two Thousand, One Hundred
Seventy-Eight and 17/100 ($132,178.17) Dollars, accumulated interest of Two Thousand, Four
Hundred Seventy-Five and 59/100 ($2,475.59) Dollars, late fees of $48.30, and interest continuing
to accumulate at the current rate of $26.6192 per diem from November 30, 2012 until paid in full,

together with late charges, the costs and disbursements of this action, and attorney's fees.
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29.  The Plaintiff is entitled to have a Receiver appointed for the SHORTLEAF DRIVE
PROPERTY to collect all income from the said PROPERTY, to pay expenses associated therewith,
including the fees of the Receiver, and to remit the balance of such collections to the Plaintiff to
apply toward the secured debt hereunder.

FOR A FOURTH CAUSE OF ACTION
(Action on Note)

30. Heretofore, on or about October 9, 2007, for value received the Defendant Anthony
M. Whitfield executed and delivered to Harbor National Bank, a certain Promissory Note, Loan No.
40046900, a copy of which is attached hereto as Exhibit "D" and made a part hereof by reference,

by which, according to the terms and conditions set out therein, Anthony M. Whitfield promised to

| pay to Harbor National Bank the sum of One Hundred Thirty-Five Thousand and no/100

($135,000.00) Dollars, toéether with interest thereon at the rate of 7.25 % per annum on the unpaid
balance, with a maturity date of October 13, 2012.

| 31.  The payment due under the Note referred to in the preceding paragraph is in default,
and the conditions of said Note have been broken.

32.  Defendant Anthony M. Whitfield has committed an act of default under the aforesaid
Note.

33, The Plaintiff has made demand upon Defendant Anthony M. Whitfield to pay the
entire amount due under the Note, but the said Defendant has failed and refused to make such
payment.

34.  The failure of Defendant Anthony M. Whitfield to make payment of the balance due

constitutes a breach of the Note.
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35.  Plaintiff elects to, and does déclare the entire balance of said indebtedness due and
payable, and that there is due on said note as November 30, 2012, the principal sum of One Hundred
Twenty-Seven Thousand, Four Hundred Fifty-Sevenand 67/100 ($127,457.67) Dollars, accumulated
interest of Two Thousand, Three Hundred Eighty-Seven and 18/100 ($2,387.18) Dollars, late fees
of $46.57, and interest continuing to accumulate at the current rate of $25.6686 per diem from
November 30, 2012 until paid in full, together with late chax;ges, the costs and disbursements of this
action, and attorney's fees.

36.  Plaintiff has retained and employed Bernstein & Bernstein, P.A. for the purpose of

instituting and prosecuting this action, and is entitled to recover all costs, expenses and reasonable

~ attorneys' fees incurred with respect to this action.

37. By reason of the aforesaid breach of contract, the Plaintiff has suffered damages in

the amount of One Hundred Twenty-Eight Thousand, Two Hundred Sixty-Three and 84/100

. ($127,457.67) Dollars, accumulated interest of Two 'Thousand, Three Hundred Eighty-Seven and

18/100($2,387.18) Dollars, and interest continuing to accumulate at the current rate of $25.6686 per
diem from November 30, 2012 until paid in full, together with late charges, the costs and
disbursements of this action, and attorney's fees.

FOR A FIFTH CAUSE OF ACTION
(Mortgage Foreclosure)

38.  Theallegations of paragraphs Thirty (30) through Thirty-Seven (37) of this Complaint
are realleged as if repeated herein verbatim.
39.  To further secure his obligation under the aforesaid Promissory Note, on October 9,

2007, Anthony M. Whitfield executed a Real Estate Mortgage, whereby to secure the liability under
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the Promissory Note and any further advances thereof, a mortgage was granted to and upon the
following described property, to wit:
ALL that certain lot, piece or parcel of land, situate, lying and being in the

Town of Goose Creek, Berkeley County, State of South Carolina, and being shown

and designated as Lot 10, Block C on a Plat of CAMELOT VILLAGE, SECTION

4, dated December 1966 by C. Roger Jennings, and recorded in the RMC Office for

Berkeley County in Plat Book S, Page 32; the premises herein conveyed having such

size, shape, dimensions, buttings and boundings as will be shown by reference to the

aforesaid plat. '

Being the same premises as conveyed to Anthony M. Whitfield by deed of

Robert E. Watson, Master in Equity for Berkeley County dated January 29, 2007 and

recorded in the Berkeley County Register of Deeds in Book 6303at Page 266.

TMS # 243-12-04-044

Address: 118 Clay Street, Goose Creek, SC 29445
(hereinafter referred to as the CLAY STREET PROPERTY); a true and correct copy of the said
Mortgage is attached hereto as Exhibit “E."

40.  On October 17, 2007, the said Mortgage was recorded in the Office of the Register
of Deeds for Berkeley County in Book 6926, at page 100. |

41.  According to the terms and conditions of the aforesaid Real Estate Mortgage, it is
provided that in the event of default in the payment of any installment when due, the entire principal
and accrued interest shall at once become due and payable without notice, at the option of the holder,
and if the same should be placed in the hands of an attorney for collection, all cost of collection,
including a reasonable attorney's fees, shall become an obligation of the Defendant Anthony M.
Whitfield, to be secured by the said mortgage as part of the debt secured thereby.

42.  Further, under the terms and conditions of the said Mortgages, it was agreed that the

mortgagor would pay all taxes, assessments, water rates, other governmental or municipal charges,
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fines or impositions for which provisions were not otherwise made, and if the mortgagor failed to
do so, the mortgagee might pay same, which amount, together with interest thereon, would be
secured by said mortgage.

43.  According to the terms of the said Mortgages and the Assignment of Leases and
Rents, and as additional security, the Defendant assigned all rents, issues and profits of the
mortgaged premises fromand after any default thereunder, and should legal proceedings be instituted
pursuant to said mortgage, the mortgagee, its successors or assigns, were given the right to have a

Receiver appointed of the rents, issues and profits, who, after deducting all charges and expenses

attending such proceedings, and the execution of his trust as Receiver, shall apply the residue of the

rents, issues and profits toward the debt secured by said mortgage. |

44,  The payment due under said Note is due and has been in default since October 13,
2012, and the conditions of said mortgage have been broken.

45.  The entire balance of said indebtedness due and payable, and that there is due on said
note as of November 30, 2012, the sum of One Hundred Twenty-Eight Thousand, Two Hundred
Sixty-Three and 84/100 ($127,457.67) Dollars, accumulated interest of Two Thousand, Three

Hundred Eighty-Seven and 18/100 ($2,387.18) Dollars, late fees of $46.57, and interest continuing

to accumulate at the current rate of $25.6686 per diem from November 30, 2012 until paid in full, -

together with late charges, the costs and disbursements of this action, and attorney's fees.

46.  Plaintiff has retained and employed Bemnstein & Bemstein, P.A. for the purpose of

instituting and prosecuting this action, and is entitled to recover all costs, expenses and reasonable

attorneys' fees incurred with respect to this action.

47.  The Plaintiff is entitled to an Order foreclosing the mortgage upon the CLAY
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STREET PROPERTY, and the proceeds of the said foreclosure to be distributed first to the costs and
expenses of the sale thereof, second to be applied against accrued principal and interest under the
Noté and mortgage, third to payment of the costs, expenses and reasonable attorneys fees incurred
by the Plaintiff in prosecuting this foreclosure action, and the Court should thereafter pay any excess
proceeds of sale to such claimants in such priorities as their interests may appear. |

FOR A SIXTH CAUSE OF ACTION
(Appointment of Receiver)

48.  Theallegations of Paragraphs Thirty (30) through Forty-Seven (47) of this Complaint
are realleged as if repeated bh'erein verbatim.

49.  To further secure his obligation under the aforesaid Promissory Note, on OctoEer 9,
2007, Anthony M. Whitfield executed an Assignment of Leases and Rents, whereby to secure the
liability under the Promissory Note and any further advances thereof, the Defendant assigned all
leases and rents from the subject PROPERTY to the Plaintiff; a true and correct copy of the said
Assignment of Leasés and Rents is attached hereto as Exhibit “F."

50.  OnOctober 17,2007, the said Assignment of Leases and Rents was recorded in the
Office of the Register of Deeds for Berkeley County in Book 6926, at Page 110.

51.  According to the terms of the said Assignment of Leases and Rents, and as additional

security, the Defendant assigned all rents, issues and profits of the CLAY STREET PROPERTY

from and after any default thereunder, and should legal proceedings be instituted pursuant to said
Assignment of Leases and Rents, the Plaintiff were given the right to have a Receiver appointed of
the rents, issues and profits, who, after deducting all charges and expenses attending such

proceedings, and the execution of his trust as Receiver, shall apply the residue of the rents, issues
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and profits toward the secured debt.

52.  The payments due under said Note is due and has been in default since October 13,
2012, and the conditions of said Assignment of Leases and Rents have been broken.

53.  The entire balance of said indebtedness is due and payable, and that there is due on
said note as of November 30, 2012, the sum of One Hundred Twenty-Seven Thousand, Four
Hundred Fifty-Seven and 67/100 ($127,457.67) Dollars, accumuléted interest of Two Thousand,
Three Hundred Eighty-Seven and 18/100 ($2,387.18) Dollars, late fees of $46.57, and interest
continuing to accumulate at the current rate of $25.6686 per diem from November 30, 2012 until
paidin full, tdgether with late charges, the costs and disbursements of this action, and attorney's fees.

54,  The Plaintiff is entitled to ﬁave a Receiver appointed for the CLAY STREET
PROPERTY to collect all income from the said PROPERTY, to pay expenses associated therewitﬁ,
including the fees of the Receiver, and to remit the bé.lance of such collections to the Plaintiff to
apply toward &e secured debt hereunder.

FOR A SEVENTH CAUSE OF ACTION
(Action on Note)

0 55.  Heretofore, on or about October 9, 2007, for value received the Defendant Anthony
M. Whitfield executed and délivered to Harbor National Bank, a certain Promissory Note, Loan No.
40047000, a copy of which is attached hereto as Exhibit "G" and made a part hereof by reference,
by which, according to thé terms and conditions set out therein, Anthony M. Whitfield promised to
pay. to Harbor National Bank the sﬁm of One Hundred Thirty-Seven Thousand and no/100
($137;000.00) Dollars, together with interest thereon at the rate of 7.25 % per annum on the unpaid

balance, with a maturity date of October 13, 2012.
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56.. The payment due under the Note referred to in the preceding paragraph is in default,
and the conditions of said Note have been broken.

| ") 57.  Defendant Anthony M. Whitfield has committed an act of default under the aforesaid
Note.

S 58.  The Plaintiff has made demand upon Defendant Anthony M. Whitfield to pay the

entire amount due under the Note, but the said Defendant has failed and refused to make such
payment.

’1)\\ 59.  The failure of Defendant Anthony M. Whitfield to make payment of the balance due
constitutes a breach of the Note.

’(7 ‘< 60.  Plaintiff elects to, and does declare the entire balance of said indebtedness due and
payable, and that there is due on said note as November 30, 2012, the principal sum of One Huhdred

Twenty-Nine Thousand, Three Hundred Forty-Five and 91/100 ($129,345.91) Dollars, accumulated

interest of Two Thousand, Four Hundred Twenty-Two and 54/100 (2,422..54) Dollars, late fees of

$47.26, and interest continuing to accumulate at the current rate of $26.0488 per diem from
November 30, 2012 until paid in full, together with late charges, the costs and disbursements of this
action, and attorney's fees.
-“-) % 61.  Plaintiff has retained and employed Bemstein & Bernstein, P.A. for the purpose of
instituting and prosecuting this action, and is entitled to recover all costs, e#penses and reasonable
attorneys' fees incurred with respect to this action.

’g’)ﬁZ. By reason of the aforesaid breach of cqntract, the Plaintiff has suffered damages' in
the amount of One Hundred Twenty-Nine Thousand, Three Hundred Forty-Five and 91/100 |

($129,345.91) Dollars, accumulated interest of Two Thousand, Four Hundred Twenty-Two and
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54/100 (2,422..54) Dollars, late fees of $47.26, and interest continuing to accumulate at the current
rate of $26.0488 per diem from November 30, 2012 until paid in full, together with late charges, the
costs and disbursements of this action, and attorney's fees.

FOR A EIGHTH CAUSE OF ACTION
(Mortgage Foreclosure)

“3<6 63. The allegations of paragraphs Fifty-Five (55) through Sixty-Two (62) of this
Complaint are realleged as if repeated herein verbatim.

14 64.  To further secure his obligation under the aforesaid Promissory Note, on October 9,

t

2007, Anthon)} M. Whitfield executed a Real Estate Mortgage, whereby to secure the liability under
the Promissory Note and any further advances thereof, a mortgage was granted to and upon the
following described property, to wit:

ALL that certain lot, piece or parcel of land, together with the buildings and
- improvements thereon, situate, lying and being in the City of Goose Creek, Berkeley
County, State of South Carolina, in Crowfield Plantation, The Commons, and being
shown and designated as Lot 5, Block U, on that certain plat entitled “Plat Showing
the Commons Subdivision, Phase IV, Property of Westvaco Development
Corporation, Located in Crowfield Plantation, City of Goose Creek, Berkeley
County, South Carolina,” dated March 20, 1990 and prepared by Charles W. Shaver,
S.C., Reg. P.E. & L.S,, said plat being recorded March 21, 1990 in the RMC Office
for Berkeley County, South Carolina in Plat Cabinet I, Page 72. Said lot having such
size, shape, metes, bounds and dimensions as shown on said plat, reference to whcih
is hereby made for a more complete description.

Being the same premises as conveyed to Anthony M. Whitfield by Robert E.
Watson, Master in Equity for Berkeley County dated April 12, 2007 and recorded in
Book 6486, Page 24 in the RMC Office for Berkeley County.

TMS #234-14-07-018
Address: 109 Mallory Drive, Goose Creek, SC 29445

(hereinafter referred to as the MALLORY DRIVE PROPERTY); a true and correct copy of the said
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Mortgage is attached hereto as Exhibit “H."

KT,D 65.  On October 17, 2007, the said Mortgage wés recorded in the Office of the Register
of Deeds for Berkeley County in Book 6926, at page 138.

w. 66.  According to the terms and conditions of the aforesaid Real Estate Mortgage, it is
proxii;ied that in the event of default in the payment of ;(my installment when due, the entire principal
and accrued interest shall at once become due and payable without notice, at the option of the holder,
and if the same should be placed in the hands of an attorney for collection, all cost of collection,
including a reasonable attorney's fees, shall become an obligation of the Defendant Anthony M.
Whitfield, to be secured by the said mortgage as part of the debt secured thereby.

\O\ 67. Further, under the terms and conditions of the said Mortgages, it was agreed that the
mortgagor would pay all taxes, assessments, water rates, other governmental or municipal charges,
fines or impositions for which provisions ‘were not otherwise made, and if the mortgagor failed to
do so, thé mortgagée might pay same, which amount, together with interest thereon, vs;'ould be
secured by said mortgage. |

‘Eg 68.  According to the terms of the said Mortgages and the Assignment of Leases and
Rents, and as additional' security, the Defendant assigned all rents, issues and profits of the
mortgaged premises from and after any default thereunder, and should legal proceedings be instituted
pursuant to said mortgage, the mortgagee, its successors or assigns, were given the right to have a
Receiver appointed of the rents, issues and profits, who, after deducting all charges and expenses
attending such proceedings, and the execution of his trust as Receiver, shall apply the residue of the
rents, issues and profits toward the debt secured by said mortgage.

\tk{ 69. The payment due under said Note is due and has been in default since October 13,
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2012, and the conditions of said mortgage have been broken.

\.\’ ', | 70. , The entire balance of said indebtedness due and payable, and that there is due on said
note as of November 30, 2012, the sum of One Hundred Twenty-Nine Thousand, Three Hundred
Forty-Fiveand 91/100 ($129,345.91) Dollars, accumulated interest of Two Thousand, Four Hundred
Twenty-Two and 54/100 (2,422..54) Dollars, late fees of $47.26, and interest continuing to
accumulate at the current rate of $26.0488 per diem from November 30, 2012 until paid in full,
together with late charges, the costs and disbursements of this action, and attorney's fees.

\((7 71.  Plaintiff has retained and employed Bernstein & Bernstein, P.A. for the purpose of
instituting and prosecutihg this action, and is entitled to recover all costs, expenses and reasonable
attorneys' fees incurred with respect to this action. |

\() 72.  The Plaintiff is entitled to an Order foreclosing the mortgage upon the MALLORY

DRIVE PROPERTY, and the proceeds of the said foreclosure to be distributed first to the costs and

‘expenses of the sale thereof, second to be applied against accrued principal and interest under the

Note and mortgage, third to payment of the costs, expenses and reasonable attorneys fees incurred
by the Plaintiff in prosecuting this foreclosure action, and the Court should thereafter pay any excess
proceeds of sale to such claimants in such priorities as their interests may appear.

FOR A NINTH CAUSE OF ACTION
(Appointment of Receiver)

Uy 73.  The allegations of Paragraphs Fifty-Five (80) through Seventy-Two (72) of this
Complaint are realleged as if repeated herein verbatim.
N f‘ 74. To further secure his obligation under the aforesaid Promissory Note, on October 9,

2007, Anthony M. Whitfield executed an Assignment of Leases and Rents, whereby to secure the
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liability under the Promissory Note and any further advances thereof, the Defendant assigned all
leases and rents from the subject PROPERTY to the Plaintiff; a true and correct copy of the said
Assignment of Leases and Rents ié attached hereto as Exhibit “1."

< 7> 75.  OnOctober 17, 2007, the said Assignment of Leases and Rents was recorded in the
Office of the Register of Deeds for Berkeley Cdunty in Book 6926, at Page 148.

g \ 76. According to the terms of the said Assignment of Leases and Rents, and as additional
security, the Defendant assigned all rents, issues and profits of the MALLORY DRIVE PROPERTY
from and after any default thereunder, and should legal proceedings be instituted pursuant to said
Assignment of Leases and Rents, the Plaintiff were given the right to have a Receiver appointed of
the rents, issues and profits, who, after deducting all charges and expenses attending such
proceedings, and the execution of his trust as Receiver, shall ;clpply the residue of the rents, issues
and profits toward the secured debt.

{ ) 77.  The payments due under said Note is due and has been in default since October 13,
2012, and the conditions of said Assignment of Leases and Rents have been broken.

€, 78.  The entire balance of said indebtedness is due and payable, and théxt there is due on
said note as of November 30, 2012, the sum of Ohe Hundred Twenty-Nine Thousand, Three
Hundred Forty-Five and 91/100 ($129,345.91) Dollars, accumulated interest of Two Thousand, Four
Hundred Tweﬁty-Two and 54/100 (2,422..54) Dollars, late fees of $47.26, and interest continuing
to accumulate at the current rate of $26.0488 per diem from November 30, 2012 until paid in full,
together with late charges, the costs and disbursements of this action, and attorney's fees.

< N 79.  The Plaintiff is entitled to have a Receiver appointed for the MALLORY DRIVE

PROPERTY to collect all income from the said PROPERTY, to pay expenses associated therewith,
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including the fees of the Receiver, and to remit the balance of such collections to the Plaintiff to

apply toward the secured debt hereunder.

WHEREFORE, the Plaintiff prays for judgment as follows:

(1)  Under the First Cause of Action, for judgment against Defendant Anthony M.
Whitfield in the amount of One Hundred Thirty-Two Thousand, One Hundred Seventy-Eight and
17/100 ($132,178.17) Dollars, accumulated interest of Two Thousand, Four Hundred Seventy-Five
and 59/100 ($2,475.59) Dollars, late fees of $48.30, and interest continuing to accumulate at the
current rate of $26.6192 per diem from November 30, 2012 until paid in full, together with late

charges, the costs and disbursements of this action, and attorney's fees;

(2) ©  Under the Second Cause of Action, that
(@  That the amoﬁnt due upon the said Note and Mortgage against the SHORTLEAF
DRIVE PROPERTY held by the Plaintiff be ascertained and determined under the direction
qf this Court, together with attorneys fees and the costs of this action.
(b)  That the Plaintiffs Mortgage against the SHORTLEAF DRIVE PROPERTY be
declared a first lien and that Plaintiff has judgment of foreclosure for the amount found to
be due and owing under the promissory note, together with any taxes or insurance premiums
which may be due, with a reasonable sum as attorney's fees, and the costs of this action.
(c¢)  That the SHORTLEAF DRIVE PROPERTY be sold under the direction of this
Court, the equities of redemption are barred, and that the proceeds of sale are applied
as follows:
First, to the costs and expenses of the within action and sale,
Second, to the payment and discharge of the amount due on the Plaintiff's Note and
Mortgage, with the costs and disbursements of this action together with attorneys'
fees, and
Third, the surplus, if any, be distributed according to law; and
3) Under the Third Cause of Action, for the Appointment of a Receiver to collect all
income from the said SHORTLEAF DRIVE PROPERTY, to pay expenses associated therewith,
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including the fees of the Receiver, and to remit the balance of such collections to the Plaintiff to
apply toward the secured debt; and
(4)  Under the Fourth Cause of Action, for judgment against Defendant Anthony M.
Whitfield in the amount of One Hundred Twenty-Seven Thousand, Four Hundred Fifty-Seven and
67/100($127,457.67) Dollars, accumulated interest of Two Thousand, Three Hundred Eighty-Seven
and 18/100 (82,3 87.18) Dollars, late fees of $46.57, and interest continuing to accumulate at the
current rate of $25.6686 per diem from November 30, 2012 unﬁl paid in full, together with late
charges, the costs and disbursements of this action, and attorney's fees;
5) Under the Fifth Cause of Action, that
(@)  That the amount due upon the said Note and Mo_rtgage against the CLAY STREET
PROPERTY held by the Plaintiff be ascertained and determined under the direction of this
Court, together with attorneys fees and the costs of this action.
(b)  That the Plaintiff's Mortgage against the CLAY STREET PROPERTY be declared
a first lien and that Plaintiff has judgment of foreclosure for the amount found to be due and
owing under the promissory note, together with any taxes or insurance premiums which may
be due, with a reasonable sum as attorney's fees, and the costs of this action.
~(c) Thatthe CLAY STREET PROPERTY be sold under the direction of this Court, the
equities of redemption ére barred, and that the proceeds of sale are applied as
follows:
First, to the costs and expenses of the within action and sale,
Second, to the payment and discharge of the amount due on the Plaintiff's Note and
Mortgage, with the costs and disbursements of this action together with attorneys'
fees, and
Third, the surplus, if any, Be distributed according to law; and
6) Under the Sixth Cause of Action, for the Appointment of a Receiver to collect all
income from the said CLAY STREET PROPERTY, to pay expenses associated therewith, including
the fees of the Receiver, and to remit the balance of such collections to the Plaintiff to apply toward
the secured debt; and
(7)  Under the Seventh Cause of Action, for judgment against Défendant Anthony M.
Whitfield in the amount of One Hundred Twenty-Nine Thousand, Three Hundred Forty-Five and
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91/100 ($129,345.91) Dollars, accumulated interest of Two Thousand, Four Hundred Twenty-Two
and 54/100 (2,422..54) Dollars, late fees of $47.26, and interest continuing to accumulate at the
current rate of $26.0488 per diem from November 30, 2012 until paid in full, together with late
charges, the costs and disbursements of this action, and attorney's fees;
(8 Under the Eighth Cause of Action, that
(a) That the amount due upon the said Noté and Mortgage against the MALLORY
DRIVE PROPERTY held by the Plaintiff be ascertained and determined under the direction
of this Court, together with attorneys fees and the costs of this action.
(b)  That the Plaintiff's Mortgage against the MALLORY DRIVE PROEPRTY be
declared a first lien and that Plaintiff has judgment of foreclosure for the amount found to
be due and owing under the promissory note, together with any taxes or insurance premiums
which may Be due, with a reasonable sum as attorney's fees, and the costs of this action.
( c¢)  Thatthe MALLORY DRIVE PROPERTY be sold under the direction of this Court,
the equities of redemption are barred, and that thé proceeds of sale are applied as follows:
First, to the costs and expenses of the within action and sale,
Second, to the payment and discharge of the amount due on the Plaintiff's Note and
Mortgage, with the costs and disbursements of this action together with attorneys'
fees, and
Third, the surplus, if any, be distributed according to law; and
)] Under the Ninth Cause of Action, for the Appointment of'a Receiver to collect all
income from the said PROPERTY, to pay expenses associated therewith, including the fees of the
Receiver, and to remit the balance of such collections to the Plaintiff to apply toward the secured
debt; and
10) For such other and further relief as may be just and proper.
BERNSTEIN & BERNSTEIN, P.A.

bt A L.

Robert A. Bernstein

Post Office Box 20519
Charleston, SC 29413-0519
(843) 529-1111

December 4, 2012 ' (843) 529-0035 (fax)
Charleston, South Carolina ATTORNEYS FOR THE PLAINTIFF
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STATE OF SOUTH CAROLINA
COUNTY OF BERKELEY

HARBOR NATIONAL BANK,
Plaintiff,

VS,

ANTHONY WHITFIELD, CINDY
WHITFIELD, AND DAVID SWANSON

Defendant.

e Nt g Vet Srgt? St Vgl Sagt? o s St et

et S s

IN THE COURT OF COMMON PLEAS
FOR THE NINTH JUDICIAL CIRCUIT

CASE NO. 2012-CP-08-2618

DEFENDANT'S FIFTH AMENDED
ANSWER, AFFIRMATIVE DEFENSES

AND COUNTERCLAIMS

(Breach of Contract, Negligent
Misrepresentation, Fraud in the
Inducement, Unfair Trade Practices,
Promissory Estoppel, Tortious
Interference with Prospective Contractual
Relations, and Breach of Contract -
Accompanied by Fraudulent Act, Abuse
of Process, Civil Conspiracy, and
Equitable Indemnification)

(Jury Trial Demanded)

TO: ROBERT A. BERNSTEIN, ATTORNEY FOR PLAINTIFF

Comes now Defendant, Anthony Whitfield (hereinafter, “Mr. Whitfield”) and

responds to the allegations of Plaintiff's Complaint as follows:

1. Mr. Whitfield admits the allegations of Paragraphs 2, 3, 8, 14, 15, 16,

17, 18 and 25.

2. Mr. Whitfxéld denies, the allegations of Paragraphs 13 and 23 to the

extent such Paragraphs reference previous allegations which are herein

denied.

3. Mr. Whitfield admits the allegations of Paragraph 5, but denies that

he chose the stated interest rate and alleges that at all material times Plaintiff
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represented the maturity date of the loan would be automatically extended by
Plaintiff.
4. Mr. Whitfield admits an assignment was made btjt denies the event
of default as alleged in Paragraph 24, 26 and 28.
5. Mr. Whitfield denies Paragraphs 1, 4, 6, 7, 9, 10, 11, 12, 19, 20, 21,
22, 27 and 28.
6. Mr. Whitfield denies each and every allegation not specifically
enumerated herein.
 FIRST AFFIRMATIVE DEFENSE
7. Plaintiffs claims to foreclose on the 2007 Mortgage shduld be
waived, estopped, barred, and/or dismissed as Defendant made ali payments
as was required under the Note and was told by Plaintiff numerous times that
_the April 13, 2012 maturity date as referenced in the Note would be
automatically extended.

SECOND AFFIRMATIVE DEFENSE

8. Plaintiffs claims in equity are barred by the doctrine of unclean

hands and equitable estoppel.

THIRD AFFIRMATIVE DEFENSE

Plaintiff's action should be barred by the doctrine of unconscicnability,

fraud and duress.

FOURTH AFFIRMATIVE DEFENSE

10.Upon information and belief, the subject note attempted to be

foreclosed upon is not the original note and therefore Plaintiff does not have
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standing pursue this foreclosure action.

COUNTERCLAIMS °

Factual Allegations

11. In 2006, Mr. Whitfield approached Charlie Rivers (hereinafter, “Mr. Rivers®)
of Harbor National Ban}k to purchasé and refinance certain real estate in the lowcountry
counties of Berkeley, Dorchester and Charleston. Mr. Rivers previously helped Mr;
Whitfield refinance over 25 loans when Mr. Rivers was a loan officer with Southtrust Bank.
Thes_e loans always had 30 year terms and never had balloon payments or required
reﬁnanciﬁg or re-approval.

12.  Mr. Rivers promised Mr. Whitfield the same loans as he was previously
given by Mr. Rivers, to-wit, 30 year loans with the best rate possible, with a ¥ point
origination fee. There was no mention of balloon payments or re-qualification anytime
during the 30 year loans. After a review of Mr. Whitfield's financial condition, Mr. Rivers
approved $1.5 million in loans to refinance rental properties. At the time, Mr. Whitfield
made clear to Mr. Rivers that the loans could not have demand features or have a balloon
payment. Mr. Rivers agreed.

13.  In reliance én Mr. Rivers' representations, Mr. Whitfield purchased the
property at 110 Mepkin Drive, Summerville, SC 29483 (hereinafter, “the Subject
Propeﬁy").

14.  On orabout March 27, 2007 Mr. Whitfield was provided documentation from

Plaintiff stating that Mr. Whitfield would have the choice of a 7.5% interest rate or a floating
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rate of. prime minus % % (See Exhibit “A” attached hereto).

15.  Despite being provided documentation by Plaintiff that Mr. Whitfield would
have the choice of a 7.5% interest rate or a floating rate of prime minus % %, Mr. Whitfield
was provided the higher 7.5% rate as opposed to the lower floating rate of prime minus
Ya %.

16. Despite being provided documents at the closing with a April 13, 2012
maturity date on some of the loans, Mr. Whitfield was assured numerous times by loan
officer Angela Bell that the maturity date was just a formality and in fact was just a renewal
date and would be extended automatically with only adjustments of interest without any
re-qualifying or costs to extend. Despite making such assurances to Mr. Whitfield, loan
officer Angela Bell determined as early as 2010 that the loans would not be renewed as
she felt Mr. Whitfield was not providing financial information to her. At the time she
indicated she needed to “grease the wh.eel” with Mr. Whitfield's accountant so the
accountant would tell her more information about Mr. Whitfield's financial status.

| 17. Because of Ms. Bell's assurances and representations, Mr. Whitfield made
payments on the loan for the subject property from the origination of the loan every month
until the renewal date. _

18.  In January, 2012, Plaintiff asked Mr. Whitfield for a copy of his recent tax
returns so that the loan could be automatically extended. As late as February 6, 2012,
loan officer Angela Bell sent an email to Mr. Whitfield asking him for tax information to
work on the “renewals.” On February 21, 2012, Mr. Whitfield informed loan officer Angela
Bell that he was under some financial pressure, that his health was suffering, and that he

wanted interest rates on par with the other mortgages he held with other banks. The
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.f;llowi.ng day, Ms. Bell informed Harbor National Bank personnel (but not Mr. Whitfield)
that she was going to let Mr. Whitfield know that she would be asking him to move the
loans. Although she informed others of her intention not to renew the loans, Ms. Bell never
told Mr. Whitfield that he needed to move the loans- at any point in time. Had Mr. Whitfield
known Plaintiff never intended to renew the loan, Mr. Whitfield would have previously
refinanced the loan with another lender at a time when it was possible.

19.  One week later, on February 28, 2012 loan officer Angela. Bell wrote Mr.
Whitfield to let him know that she would have to have his 2010 tax returns in order to
request approval for renewal of his upcoming maturing loans. On April 2, 2012, Mr.
Whitfield informed loan officer Angela Bell that his 2010 tax returns were complete and
that he urgently wanted his loans modified since the rates were extremely high, and that
his health had been an issue. After receiving the information about receiving the tax
returns, the following day loan ofﬁcer Angela Bell told a senior credit analyst at Harbor
National Bank, “I'm just glad the threats of no renewals finally worked.” Five days later,
on April 8, 2012, Mr. Whitfield suffered a heart attack.

20. Despite making assurances the loans would renew, two notes (732

Gahagan and 110 Mepkin) matured on April 13, 2012 without having been renewed by

the Plaintiff. On June 21, 2012 Charlie Rivers orally agreed to modify the notes and.

specifically agreed to: (a) extend the notes for a 25 year amortization with another 5 year
maturity; (b) eliminate the need for any principal pay downs; (c) eliminate the need for
additiona! collateral to secure the notes; (d) eliminate the need to cross collateralize the
loans; (e) waive the default interest rate of 14%; (f) back date the rate of 4.75% to the

maturity of the April 13, 2012 maturities; and (g) credit Mr. Whitfield's overpayment of
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interest.
21. On June 26, 2012, Harbor National Bank vice president Scott Warren
signed a loan commitment letter to Mr. Whitfield outlining the terms and conditions of the

renewals of all Mr.. Whitfield's loans held by Harbor National Bank. The proposed new

loans dropped the interest rate to 4.75% and extended the maturities another 5 years..

(See loan commitment, attached hereto as Exhibit “B"). On the same day, Mr. Whitfield
was given drafts of new notes to sign for the closing which was to be held on June 28,
2012. The new documents contained clauses that all of Mr. Whitfield's properties would
be cross collateralized, despite Mr. River's agreement and assurances not to cross
collateralize the properties (See Paragraph 20 (d) herein).

22. In reliance upon Mr. Warren's June 26, 2012 commitment letter, Mr.

Whitfield attended a scheduled closing at attorney Mark Weeks' law office. At the closing,

Mr. Warren informed Mr. Whitfield that a signed endorsement from a titie company was
needed so that_ Mr. Whitfield’s ex-spouse Cindy Whitfield would not be required to sign
the loan documents for one of the properties that Cindy Whitfield resided in (hereinafter,
the “Black Rush Property”)'. At a certain point, Mr. Whitfield was informed by the closing
attorney that the endorsement could not be procured, that Mrs. Whitfield was refusing to
bsign the mortgag_e to the Black Rush Property, and Mr. Warren proposed that it would
only be possible to close two of the subject properties - Mepkin and Gahagan, but that if
the Black Rush Property ultimately couldn't be closed, all properties including Mepkin and

Gahagan would have to be foreclosed upon.

! Plaintiff also attempted to procure a “Business Purpose Statement” from Mr. Whitfield indicating that the property
was to be used in Mr. Whitfield's business despite having previous knowledge that the Black Rush Property was in a
fact residential property for Mr. Whitfield's ex-wife Cindy Whitfield. _
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.23. Despite Harbor National Bank's representations that a. fitle endorsement
was required to renew the Black Rush Property, Mr. Whitfield has subsequently leared
that no such endorsement was required from the title company. Moreover, Harbor
National Bank failed to renew any of the loans listed in the June 26, 2012 commitment
letter despite agreeing td do so, willfully breaching their agreements, and causing Mr.
Whitfield damages as to be determined by the trier of fact.

FOR AFOR FIRST COUNTERCLAIM
(Breach of Contract)

24,  Mr. Whitfield hereby incorporates the allegations of the foregoing
paragraphs as if fully restated herein.
25.  As described above, Plaintiff indicated before and after the origination of the
loan, verbally and in writing, that the loan to the Subject Property would be automatically
renewed. |

26. Despite repeatedly making these representations and reassurances,

Plaintiff failed to renew the loan and instead declared Mr. Whitfield to be in default despite

being paid all monthly instaliments on time, as and when due, breaching their agreement
with Mr. Whitfield.

27.  Although Plaintiff ultimately promised in writing to renew the loan on June
26, 2012, Plaintiff refused to close the loan on June 28, 2012, as described above,
breaching the terms of the offer contained in the writing. Mr. Whitfield has been injured in
reliance upon Harbor National Bank's promises to him as will shown to the trier of fact,
including but not limited to, physical and mental distress and financial loss. In addition

thereto, the actions of the Plaintiff entitle Mr. Whitfield to an award of punitive damages.
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FOR A SECOND CAUSE OF ACTION
(Negligent Misrepresentation)

28, Mr. Whitfield hereby incorporates the allegations of the foregoing
paragraphs as if fully restated herein.

29. As described above, Harbor National Bank made affirmative representations
to Mr. Whitfield that: (1) the initial loans would be 30 year loans; (2) the maturity date
referehced in the Note was simply a renewal date; and (3) the interest rate to be charged
would be Mr. Whitfield's choice of 7.5% or prime minus % %. The Plaintiff also made
representations, and an offer, that the loans would be renewed at 4.75% with a new
maturity date of July 10, 2017.

30. -Plaintiff knew these representations were false, misleading, and incomplete
when they were made. Such representations were (1) false, misleading and incomplete
when made; (2) were made for a pecuniary interest of the Plaintiff; (3) the Plaintiff owed
a duty of care to convey truthful information to Mr. Whitfield; (4) the Plaintiff breached that
duty by failing to exercise due care; (5) Mr. Whitfield was unaware that the representations
were false - and had no reason to suspect they were false as he placed his trust and
-conﬂdence in Plaintiff. As such, Mr. Whitfield had a right to rely on such information, and
did so rely on said information to his financial detriment as outlined above. Mr. Whitﬁeld
has been injured in reliance upon Harbor National Bank's promises to him as will shéwn
to the trier of fact, including but not limited to, physical and mental distress and financial

loss. In addition thereto, the actions of the Plaintiff entitie Mr. Whitfield to an award of
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punitive damages.

FOR A THIRD CAUSE OF ACTION
(Fraud in the Inducement)

31. Mr. Whitfield hereby incorporates the allegations of the foregoing
paragraphs as if fully restated herein.

32.  Atorabout the time of the initial loan originations, Plaintiff made affirmative
representations to Mr. Whitfield that: (1) the loans would be 30 year loans; {(2) that the
maturity date referenced in the Notes were simply renewal dates; and (3) that the interest
rate to be charged would be Mr. Whitfield's choice of 7.5% or prime minus ¥4 %. The
Plaintiff also made representations, and an offer, that the loans would be renewed at
4.75% ‘with new maturity dates of July 10, 2017. Such representations were false,
incomplete and misleading when made, were material, were known by the Plaintiff to be
false, misleading and incomplete, and were intended to be relied upon.

33.  Mr. Whitfield was unaware that the representations were false and had no
reason to suspect they were false, as he placed his trust and confidence in Plaintiff. As
such, Mr. Whitfield had a right to rely on such information, and did so rely on said
information to his detriment financial as outlined above. Had Mr. Whitfield known .Plaintiff
never intended to renew the loan, Mr. Whitfield would have previously refinanced the loan
with another lender at a time when it was possible. At a minimum, the Plaintiff should
have relayed their concermns about renewals as early as documentary evidence sugggst
Harbor National Bank had a concern, to-wit, the year 2010.

34. These false representations were mads to induce the Mr. Whitfield to enter
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a high cost loan, and were made by the Plaintiff with the knowledge of their falsity.

35.  Mr. Whitfield reasonably relied on the material representations of Plaintiff

and had no knowledge the representations made by the Plaintiff were false and the Mr. -

Whitfield was, therefore, fraudulently induced by the Plaintiff to enter into the high cost
loan.

36. Mr. Whitfield made a mistake in entering into the loan, which mistake was
unilateral. Mr. Whitfield was fraudulently induced by the Plaintiff to make the unilateral
mistake as a direct, proximate and foreseeable result of the fraud, decett,
misrepresentation, and active concealment perpetrated upbn Mr. Whitfield by the Plaintiff.

. 37. Subsequent fo the origination of the loan, Mr. Whitfield has béen informed
and now believes that the Plaintiff misrepresented the terms of the loan, verbally and in
writing by (1) not receiving 30 year loans, (2) representing that the maturity date was
simply a renewal date; and (3) charging, and refusing to change, the interest rate of 7.5%.
The Plaintiff also made representations, and an offer, to renew the loans at 4.75% with
a new maturity date of July 10, 2017 as agreed. As such, Mr. Whitfield is entitled to avoid
or rescind the loan and to be returned to the status quo ante whereby the Plaintiff returns
to Mr. Whitfield all monies paid by Mr. Whitfield in exchange for Mr. Whitfield returning
the amount of the loan proceeds to the Plaintiff. (n addition thereto, Mr. Whitfield is entitled
to all incidental, gonsequential, direct and indirect damages proximately caused by
Plaintiff when they fraudulently induced Mr. Whitfield to enter into the loan transaction.
Mr. Whitfield has been injured in reliance upon Harbor National Bank's promises to him
as will shown to the trier of fact, including but not limited to, physical and mental distress

and financial loss. in addition thereto, the actions of the Plaintiff entitle Mr. Whitfield to an
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award of punitive damages.

FOR A FOURTH CAUSE OF ACTION
{Violation of Federal Trade Commission Act Section 5(a) 15 U.S.C. §45)
(As made applicable through SC Code §39-5-10 et.seq.)

3g8. Mr. Whitfield hereby incorporates the allegations of the foregoing
paragraphs as if fully restated herein.

39. As stated above, Plaintiff made affirmative represéntations to Mr. Whitfield
that: (1) the loans would be 30 year loans; (2) that the maturity dates referenced in the
Notes were simply renewal dateé; and (3) that the interest rate to be charged would be
Mr. Whitfield's choice of 7.5% or prime minus Y4 %. The Plaintiff also represented, and
made én offer, that the loans would be renewed at 4.75% with new maturity dates of July
10, 2017.

40. Plaintif’s acts enumerated above constitute “unfair or deceptive acts or
practices in or affecting commerce,” as those terms are defined in the Act. This prohibition
applies to all persons engaged in commerce, including banks. An act or practice is unfair
where it: (1) causes or is likely to cause substantial injury to consumers; (2) cannot be
reasonably avqided by consumers and; (3) is not outweighed by countervailing benefits
to consumers or to competition. In this case, Plaintiffs actions discussed above have
caused substantial injury to Mr. Whitfield.

41. An act or practice is deceptive where: (1) a representation, omission, or
practice misleads or is likely to mislead the consumer; (2) a consumers interpretation of
the representation, omission, oOr practice is considered reasonable under the

circumstances and; (3) the misleading representation, omission, or practice is material.
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In thié case, PlaintifPs actions were deceptive because Plaintiff clearly misrepresented
that the loans would be renewed. Mr. Whitfield has been injured in reliance upon Harbor
National Bank's promises to him as will shown to the trier of fact, including but not timited
to, physical and mental distress and financial loss. In addition thereto, the actions of the

Plaintiff entitle Mr. Whitfield to an award of punitive damages.

FOR A FIFTH CAUSE OF ACTION

(Promissory Estoppel / Detrimental Reliance)
42, Mr. Whitfield hereby incorporates the allegations of the foregoing

paragraphs as if fully restated herein.

43,  Mr. Whitfield relied on the promises of Angela Bell, Charlie Rivers, and Scott
Warren to renew and modify the loans.

44. These promises were unambiguous in their terms and were relied upon by
Mr. Whitfield. In particular, there were no contingéncies biaced upon the June 26, 2012
written offer to renew any of the loans as title insured first mortgages were already in
place on the subject properties.

45. The reliance by Mr. Whitfield regarding renewing the loans was more than

expected and more than foreseeable by Harbor National Bank.

' 46. Mr. Whitfield has been injured in reliance upon Harbor National Bank's -

promises to him as will shown fo the trier of fact, including but not limited to, physical and
mental distress and financial loss. In addition thereto, the actions of the Plaintiff entitle
Mr. Whitfield to an award of punitive damages.

FOR A SIXTH CAUSE OF ACTION
(Tortious Interference with Prospective Contractual Relations)

47.  Mr. Whitfield hereby incorporates the allegations of the foregoing
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paragraphs as if fully restated herein.

48. The acts of Plaintiff described herein constituted an interference with Mr.
Whitfield's business, were without justification, were done with improper purpose and
motive, knowing it wodld place Mr. Whitfield under duress when filing these unfounded
legal proceedings and knowing that it would interfere with Mr. Whitfield's ability to seil
and/or rent .the subject property.

49.  As aresult of Plaintiff's actions Mr. Whitfield has lost the ability to enter into
contracts with identifiable prospective buyers and/or renters of the subject property. As a
direct and proximate result of the Plaintiffs actions, Mr. Whitfield has suffered special
damages including but not limited to a diminished value of their property in the eyes of
third parties, loss of income and loss of profits.

50. Plaintiff's actions proximately caused actual, consequential, and special
damages, including but not limited to: a) inability to sell the subject property to third
parties who met requirements for sale and/or rental of the subject property; b) foreclosure
proceedings having been instituted on the subject property; ¢) a diminished value of the

subject property in the eyes of third parties; d) damage to Mr. Whitfield's reputation and

business standing in the real estate profession; é) financial damage to Mr. Whitfield's

business because of time spent away to defend these charges, f) financial damage for
his inability to sell the subject property following filing of the fis pendens and lawsuit, g)
attorneys' fees and costs incurred; h) time spent away from work as a result of the lis
pendens and lawsuit, i) emotional distress to Mr. Whitfield, j) injury to his heaith and

mental pain and suffering.
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FOR A SEVENTH CAUSE OF ACTION
(Breach of Contract Accompanied by Fraudulent Act)

51. Mr. Whitfield hereby incorporates the allegations of the foregoing
paragraphs as if fully restated herein.

52. As stated above, Mr. Rivers made an agreement to renew the loans at the
June 21, 2012 meeting with Mr. Whitfield.

53. Plaintiff breached the agreement with Mr. Whitfield by failiﬁg to close the
renewal of the loan which is the subject of this lawsuit. Such breach was made witﬁ the
fraudulent intent of never actually intending to close the renewal when that representation
was made, and such fraudulent intent was manifested by the fraudulent act of claiming a
title endorsement was required to renew the loan when in fact one was never needed.’

» 54. Mr. Whitfield has been injured in reliance upon Harbor National Bank's
promise§ to him as will shown to the trier of fact, including but not limited to, physical and
mental distress and financial loss. In addition thereto, the actions of the Plaintiff entitle

Mr. Whitfield to an award of punitive damages.

FOR AN EIGHTH CAUSE OF ACTION

(Abuse of Process as to David Swanson and BNC Bancorp through its employee/agent
Scott Warren)

55. Mr. Whitfield hereby incorporates the allegations of the foregoing

paragraphs as if fully restated herein.

56. Mr. Scott Warren claims he called Mr. David Swanson for the advice to ’

procure a title endorsement in order to renew the loan for the Black Rush Property.

Page 14 of 22

R. 85



a0 -

57. Mr. Swanson claims that Mr. Scott Warren called him regarding the
anticipated closing between Mr. Whitfield and Harbor National Bank, said closing set to
occur on ane 28, 2012.

58. Despite providing such sworn testimony by each Mr. Scott Warren and
Mr. David Swanson that this advice was given and received before the June 28, 2012
closing, there is no evidence of any such phone céll as the phone records from Mr.
David Swanson’s cell phone and his office line show no record of a phone call from Mr.
Scott Warren cell phone or office line in June of 2012,

59. Because the telephone records show the phone call never occurred, the
swormn testimony that the call was made, when in fact evidence shows it was not made at
the time, was given with the ulterior purpose of fabricating a legai defense for the bank's
failure to renew its contractual obligations to renew Mr. Whitfield's loans.

60.  Mr. David Swanson has represented that Scott Warren called him regarding
an anticipated closing, in which he gave advice to Mr. Warren to procure a title

endorsement. As alleged previously, Mr. Swanson and his law firm have no proof the

advice was ever given as there is no engagement letter, fee agreement, correspondence,
records of any kind, opinion letters, or billing entries at the firm to corroborate the legal

defense that Mr. Swanson prdvided the information at the time he claims the advice was
made. Additionally, there is no evidence of the communication itself from Mr. Warren’s
cell phone or office line to Mr. Swanson'’s cell phone or office line, further evidence that

the communication was never made, when Mr. Swanson and Mr. Warren claim it was.
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81. The sworn testimony that the call was placed before closing, when in fact it
was not, was a willful or overt act, done with the intent and collateral objective of furnishing
a legal defense (advice of counsel) for the bank and injuring Mr. Whitfield.

62. The sworn testimony by each Mr. Scott Warren ad Mr. David Swanson was
a misuse and perversion of legal process by fabricating a legal defense (advice of
counsel) when one in fact had never been given at the time claimed to have been given.
The acts described above and herein have caused damage to Mr. Whitfield by incurring
actual damages, both mental and pecuniary, including by way of example only and
without lin"o'itation: loss of time, injury to property and financial standing, shame,
moniﬁCatioﬁ. mental anguish, mental pain and suffering, emotional distress, loss of
enjbyment of life, injury to feelings, an overall degradation of health, and was hindered
froi’n, and will continue to be hindered from attending to his usual duties and affairs of life,
" as a direct and proximate result of the aforesaid conduct of Harbor National Bank, in an

exact amount of actual, consequential and special damages as to be determined by a

trier of fact.
FOR A NINTH CAUSE OF ACTION
(Civil Conspiracy as to David Swanson and BNC Bancorp through its employee/agent
Scott Warren) :

63. Mr. Whitfield hereby incorporates the allegations of the foregoing

paragraphs as if fully restated herein.
64. As alleged above, Mr. Scott Warren claims he called Mr. David Swanson

for the advice to procure a titie endorsement in order to renew the loan for the Black Rush

Property.
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65. Mr. Swanson claims that Mr. Scott Warren called him regarding the
anticipated closing between Mr. Whitfield and Harbor National Bank, said closing set to
occur on June 28, 2012.

66. Despite providing such sworn testimony by each Mr. Scott Warren and
Mr. David Swanson that this advice wals given and received before the June 28, 2012
closing, there is no evidence of an uch phone call as the phone records from Mr.
David Swanson's cell phone and his office line show no record of a phone call from Mr.
Scott Warren cell phone or office line in June of 2012.

67. Because the telephone records show the phone call never occurred, the
sworn testimony that the call was made, when in fact it was not made at the time, was
given with the ulterior purpose of fabricating a legal defense for the bank’s failure to renew
its contractual obligations to renew Mr. Whitfield’s loans.

68. Mr. David Swanson has represented that Scott Warren called him regarding
an anticipated closing, .in which he gave advice to Mr. Warren to procure a title
endorsement. As alleged previously, Mr. Swanson and his law firm have no proof the
advice was ever given as there is no engagement. letter, fee agreement, correspondence,
records of any kind, opinion letters, of billing entries at the firm to cormoborate the legal
defense that Mr. Swanson provided the information at the time he claims the advice was
made. Additionally, there is no evidence of the communication itself from Mr. Warren's
cell phone or office line to Mr. Swanson’s cell phone or office line, further evidence that

the communication was never made, when Mr. Swanson and Mr. Warren claim it was.
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69. The sworn testimony that the call was placed before closing, when in fact it
was not, was a willful or overt act, done with the intent and collateral objective of furnishing
a legal defense (advice of counsel) for the bank and injuring Mr. Whitfield.

70. The sworn testimony by each Mr. Scott Warren and Mr. David Swanson
was a misuse and perversion of legal process by fabricating a legal defense (advice of
counsel) when one in fact had never been given at the time claimed to have been given.

71.  Mr. David Swanson's actions described above and herein were made for
his own personal interest as they were performed outside the scope of his law firm's
representation of Harbor National Bank.

72.  The actions of David Swanson and Scott Warren as alleged above and
herein constitute an combination of two or more persons tﬁat was done with the purpose
of fumishing a legal defense (advice of counsel) for the bank and injuring Mr. Whitfield
wﬁich has caused him special damages, beyond damages specified in his other causes
of. action for having to incur attorney's fees and costs associated with Harbor Natiohal

Bank's advice of counsel defense which should never have been incurred.

FOR A TENTH CAUSE OF ACTION

PO A N e

(Cross-Claim for Equitable Indemnity as to Co-Defendant Cindy Whitfield)

73.  Mr. Whitfield hereby incorporates the allegations of the foregoing
paragraphé as if fully restated herein.

74. To the extent, if any, that Mr. Whitfield is held liable fo the Plaintiff in this
action, which such liability is expressly denied, such liability would be a proximate result

_of the wrongful acts, breach of duties, omissions, and/or negligence of Cindy Whitfield
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and/or her agents in faili'ng to give her permission and/or authorization to renew the loan
for the subject property located at 1055 Black Rush Circle, Mount Pleasant, South
Carolina, said demand being made as a defense of Harbor National Bank to close all of
the renewal loans set forth in Exhibit “C".

75.  Specifically, the closing attorney Mark Weeks and Mr. Whitfield's previous
counsel Lauren Felder have stated that Mrs. Cindy Whitfield's counsel Stanley Jaskiewicz
was contacted regarding procuring her consent for the renewal of the Black Rush
Property. Lauren Felder was advised by either Stanley Jaskiewicz or his paralegal Dena
- Hardison that Mrs. Cindy Whitfield, “would not sign off on the mortgage as Mr. Whitfield
was solely responsible under the Final Family Court Order.” Additionally, Mrs. Cindy
Whitfield was told by Mr. Jaskiewicz' paralegal Dena Hardison that, ;‘he [Mr. Whitfield]
could not refinance my Home or borrow the equity in it as he would be putting another nail

in his coffin.” According to Mrs. Whitfield, Ms. Dena Hardison gave her this advice before

the closing? and was also told by Ms. Hardison not to, “do anything until | talk to Stan,”

regarding gaining access to her home for an appraisal. According to Mrs. Whitfield, Mr.
Jaskiewicz never called her back regarding any issues related to procuring her consent
to renew her home. |

768. To the extent, if any, that Mr. Whitfield is held liable to the Plaintiff in this
action, which such liability is expressly denied, these wrongful écts, breach of duties,
omissions, and/or negligence of Cindy Whitfield and/or her agents have damaged Mr.

Whitfield, including but not limited to consequential and ‘special damages, and the

\

2 Mrs. Whitfield indicated this statement was made by Ms. Hardison at the time the appraiser was attempting 10 gain

access to Mrs. Whitfield's home-- in May and June of 2012. Correspondence was sent to Stanley Jaskiwicz advising -

him of appraisal access issue on June 11, 2012.
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imposition of attorney's fees and costs in defending the foreclosure and prosecuting the
Counterclaims as alleged herein. Mr. Whitfield and Mrs. Cindy Whitfield had a special
relationship by virtue of their continuing family court obligations that would support a claim
for indemnity against Mrs. Cindy Whitfield. Moreover, Mr. Whitfield is wholly without fault
for Cindy Whitfield failing to provide her permission and/or authorization to renew the loan
for the Black Rush Property.

77.  To the extent, if any, that Mr. Whitfield is held liable to the Plaintiff in this

action, which such liability is expressly denied, Mr. Whitfield would be entitied to be .

equitably indemnified for such liability from Cindy Whitfield for any liability that Mr.
Whitfield is found to have'incurred to the Plaintiff such that Mr. Whitfield would be entitled

to recover his consequential and special damages, attorney’s fees and costs, monies

adjudged owed to the Plaintiff and/or monies expended by way of settiement of Plaintiff's.

claims as a result of Cindy Whitfield and/or her agents wrongful acts, breach of duties,

omissions, and/or negligence as afore-described.

WHEREFCRE, Defendants prays for relief as set forth below together with
such further relief as this court deems just:

a. Actual damages,

b. Statutory damages;

¢. Treble Damages

d. Disgorgement of profits;

e. Restitution;

f. Rescission;

g. Injunctive relief, and
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h. Attorneys' fees and costs

DEMAND FOR JURY TRIAL

Mr. Whitfield demands a jury trial on all counts stated above. These causes of

action must be tried before any equitable causes of action asserted by either party can

be disposed of. See Gardner v. Travis, 318 S.C. 315, 450 S.E.2d 54 (Ct. App. 1894)

Respectfully submitted,
HALVERSEN & ASSOCIATES, LLC

By:

Brent S. Halversen
171 Church Street, Suite 330
Charleston, SC 29401
T: 843-284-5790
F: 864-326-4844
Email: brent@halversenlaw.com
Attorneys for the Defendant
, 2016.
Charleston, South Carolina
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CERTIFICATE OF SERVICE

| certify that | served the foregoing Fifth Amended Answer, Affirmative Defenses
and Counterclaims upon all counsel of record by affixing same with proper postage
placing same with the United States Postal Service addressed to the parties and
counsel’s last known address on this day of January, 2016.

HALVERSEN & ASSOCIATES, LLC

By:

Brent S. Halversen

171 Church Street, Suite 330
Charleston, SC 29401

T: 843-284-5790

F: 864-326-4844

Email: brent@halversenlaw.com

Charleston, SC
January .2016
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FOR THE NINTH JUDICIAL§iRgU
A

o

COUNTY OF BERKELEY Z
CASE NO. 2012-CP-08-26163 o =
X
=
o

1Y
]

BANK OF NORTH CAROLINA, SA= : :}
Plaintiff, ’ \éj
DEFENDANT'S FIFTH AMENDED
vs. ANSWER. AFFIRMATIVE DEFENSES

AND COUNTERCLAIMS

ANTHONY WHITFIELD, CINDY

WHITFIELD, AND DAVID SWANSON (Breach of Contract, Negligent

Misrepresentation, Fraud in the
inducement, Unfair Trade Practices,
Promissory Estoppel, Tortious
Interference with Prospective Contractual
Relations, and Breach of Contract
Accompanied by Fraudulent Act, Abuse
of Process, Civil Conspiracy, and

Equitable Indemnification)

Defendant.

Nt N et Mg Vot s Near? et N e Nt St Sgr® Naps® o “oma®

{Jury Trial Demanded)

TO: ROBERT A. BERNSTEIN, ATTORNEY FOR PLAINTIFF
Comes now Defendant, Anthony Whitfield (hereinafter, “Mr. Whitfield") and
responds to the allegations of Plaintiff s Complaint as follows:
1. Mr. Whitfield admits the allegations of Paragraphs 2, 3, 8, 14, 15, 16,
17,18 and 25.
2. Mr. Whitfield denies, the allegations of Paragraphs 13 and 23 to the

exent such Paragraphs reference previous allegations which are herein

denied.

3. Mr. Whitfield admits the allegations of Paragraph 5, but denies that

he chose the stated interest rate and alleges that at all material times Plaintiff
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Plaintiff.
4. Mr. Whitfield admits an assignment was made but denies the event
of default as alleged in Paragraph 24, 26 and 29.
5. Mr. Whitfield denies Paragraphs 1, 4, 6, 7, 9, 10, 11, 12, 18, 20, 21,
22,27 and 28. |
6. Mr. Whitfield denies each and every allegation not specifically
enumerated herein.
| FIRST AFFIRMATIVE DEFENSE
7. Plaintiffs claims to foreclose on the 2007 Morigage should be
waived, estopped, barred, and/or dismissed as Defendant made all payments
as was required under the Note and was told by Plaintiff numerous times that
the April 13, 2012 maturity date as referenced in the Note would be
automatically extended.
SECOND AFFIRMATIVE DEFENSE
8. Plaintiff's claims in equity are barred by the doctrine of unclean
hands and equitable estoppel.
THIRD AFFIRMATIVE DEFENSE

Plaintiff's action should be barred by the doctrine of unconscionability,

fraud and duress.

FOURTH AFFIRMATIVE DEFENSE
10.Upon information and belief, the subject note attempted to be

foreclosed upon is not the original note and therefore Plaintiff does not have
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COUNTERCLAIMS
Factual Allegations

11.  In 2006, Mr. Whitfield approached Charlie Rivers (hereinafter, “Mr. Rivers”)
of Harbor Nafional Bank to purchase and refinance certain real estate in the lowcountry
counties of Berkeley, Dorchester and Charleston. Mr. Rivers previously helped Mr.
Whitfield refinance ovér 25 loans when Mr. Rivers was a loan officer with Southtrust Bank.
These loans always had 30 year terms and never had balloon payments or required
refinancing or re-approval.

12.  Mr. Rivers promised Mr. Whitfield the same loans as he was previously

given by Mr. Rivers, to-wit, 30 year loans with the best rate possible, with a /2 point

origination fee. There was no mention of balloon payments or re-qualification anytime
dﬁring the 30 year loans. After a review of Mr. Whitfield's financial condition, Mr. Rivers
approved $1.5 million in loans to refinance rental properties. At the time, Mr. Whitfield
made clear to Mr. Rivers that the loans could not have demand features or have a balloon
payment. Mr. Rivers agreed.

13.‘ In reliance on Mr. Rivers’ representations, Mr. Whitfield purchased the
property at 110 Mepkin Drive, Summerville, SC 29483 (hereinafter, "the Subject
Property”).

14.  Onorabout March 27, 2007 Mr. Whitfield was provided documentation from

Plaintiff stating that Mr. Whitfield would have the choice of a 7.5% interest rate or a floating
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15. Despite being provided documentation by Plaintiff that Mr. Whitfield would
have the choice of a 7.5% interest rate or a floating rate of prime minué Y4 %, Mr. Whitfield
was provided the higher 7.5% rate as opposed to the lower floating rate of prime minus
Ya %.

16. Despite being provided documents at the closing with a April 13, 2012
maturity date on some of the loans, Mr. Whitfield was assured numerous times by loan
officer Angela Bell that the maturity date was just a formality and in fact was just a renewal
date and would be extended automatically with only adjustments of interest without any
re-qualifying or costs to extend. Despite making such assurances to Mr. Whitfield, loan
officer Angela Bell determined as early as 2010 that the loans would not be renewed as
she felt Mr. Whitfield was not providing financial information to her. At the time she
indicated she needed to “grease the wheel’ with Mr. Whitfield’s accountant so the
aocéﬁntant would tell her more information about Mr. Whitfield's financial status.

17. Because of Ms. Bell's assurances and representations, Mr. Whitfield made
payments on the loan for the subject property from the origination 6f the loan every month
untit the renewal date.

18. In J'anuary. 2012, Plaintiff asked Mr. Whitfield for a copy of his recent tax
retums so that the loan could be automatically extended. As late as February 6, 2012,
loan officer Angela Bell sent an email to Mr. Whitﬁeld asking him for tax information to
work on the “renewals.” On February 21, 2012, Mr. Whitfield informed loan officer Angela
Bell that he was under some financial pressure, that his health was suffering, and that he

wanted interest rates on par with the other mortgages he held with other banks. The
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that she was going to let Mr. Whitfield know that she would be asking him to move the
loans. Although she informed others of her intention not to renew the loans, Ms. Bell never
told Mr. Whitfield that be needed to move the loans- at any point in time. Had Mr. Whitfield
known Plaintiff never intended to renew the loan, Mr. Whitfield would have previously
refinanced the loan with another lendér at a time when it was possible.

19.  One week later, on February 28, 2012 loan officer Angela Bell wrote Mr.
Whitfield to let him know that she would have to have his 2010 tax retums in order to
request approval for renewal of his upcoming maturing loans. On April 2, 2012, Mr.
Whitfield informed loan officer Angela Bell that his 2010 tax retums were complete and
that he urgently wanted his loans modified since the rates were extremely higﬁ, and that
his health had been an issue. After receiving the information about receiving ihe tax
retums, the following day loan officer Angela Bell told a senior credit analyst at Harbor
National Bank, “I'm just glad the threats of no renewals finally worked." Five days later,
on April 8, 2012, Mr. Whitfield suffered a heart attack.

20. Despite making assurances fhe loans would renew, two notes (732

Gahagan and 110 Mepkin) matured on April 13, 2042 without having been renewed by

the Plaintiff. On June 21, 2012 Charlie Rivers orally agreed to modify the notes and

specifically agreed to: (a) extend the notes for a 25 year amortization with another 5 year
maturity; (b) eliminate the need for any principal pay downs; {c) eliminate the need for
additional collateral to secure the notes; (d) eliminate the need to cross collateralize the
loans; {e) waive the default interest rate of 14%,; (f) back date the rate of 4.75% to the

maturity of the April 13, 2012 maturities; and (g) credit Mr. Whitfield's overpayment of
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21. On June 26, 2012, Harbor National Bank vice president Scott Warren
signed a loan commitment letter to Mr. Whitfield outlining the terms and conditions of the
renewals of all Mr. Whitfield's loans held by Harbor National Bank. The proposed new
loans dropped the interest rate to 4.75% and extended the maturities another 5 years.
(See loan commitment, attached hereto as Exhibit “B"). On the same déy, Mr. Whitfield
was given drafts of new notes to sign for the closing which was to be held on June 28,
2012. The new documents contained clauses that all of Mr. Whitfield's properties would
be cross collateralized, despite Mr. River's agreement and assurances not to cross
collateralize the properties (See Paragraph 20 (d) herein).

22. In reliance upon Mr. Warren's June 26, 2012 commitment letter, Mr.
Whitfield attended a scheduled closing at attorney Mark Weeks' law office. At the closing,
Mr. Warren informed Mr. Whitfield that a signed endorsement from a title company was
. néeded so that Mr. Whitfield's ex-spouse Cindy Whitfield would not be required to sign
the loan documents for one of the properties that Cindy Whitfield resided in (hereinafter,
the “Black Rush Property”)'. At a certain point, Mr. Whitfield was informed by the closing
attorney that the endorsement could not be procured, that Mrs. Whitﬁeld was refusing to
sign the fnortgage to tbe Black Rush Property, and Mr. Warren proposed that it wouid
only be possible to close two of the subject pﬁ:perties - Mepkin and Gahagan, but that if
the Black Rush Property ultimately couldn't be closed, all properties including Mepkin and

Gahagan would have to be foreclosed upon.

{ Plaintiff also attempted to procure a “Business Purpose Statement” from Mr, Whitfield indicating that the property
was to be used in Mr. Whitfield's business despite having previons knowledge that the Black Rush Property was ina
fact residential property for Mr. Whitfield's ex-wife Cindy Whitfield.
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was required to renew the Black Rush Property, Mr. Whitfield has subsequently learned
that no such endorsement was required from the title company. Moreover, Harbor
National Bank failed to renew any of the loans listed in the June 26, 2012 commitment
letter despite agree'ing to do so, willfully breaching their agreements, and causing Mr.
Whitfield damages as to be determined by the trier of fact.
FOR A FOR FIRST COUNTERCLAIM
(Breach of Contract) ‘
24. Mr. Whitfield hereby incorporates the allegations of the fdregoing

paragraphs as if fully restated herein.

25.  Asdescribed above, Plaintiff indicated before and after the origination of the

_loan, verbally and in writing, that the loan to the Subject Property would be automatically

renewed.

26. Despite repeatedly making these representations and reassurances,
Plaintiff failed to renew the loan and instead declared Mr. Whitfield to be in default despite
being paid all monthly installments on time, as and when due, breaching their agreement
with Mr. Whitfield.

27.  Although Plaintiff ultimately promised in writing to renew the lcan on June
26, 2012, Plaintiff refused to close the loan on June 28, 2012, as described above,
breaching the terms of the offer 6ontained in the writing. Mr. Whitfield has been injured in
reliance upon Harbor National Bank's promises to him as will shown to the trier of fact,
including but not limited tb. physical and mental distress and financial loss. In addition

thereto, the actions of the Plaintiff entitle Mr. Whitfield to an award of punitive damages.
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FOR A SECOND CAUSE OF ACTION
(Negligent Misrepresentation)

28. Mr. Whitfield hereby incorporates the allegations of the foregoing
paragraphs as if fully restated herein.

29. As described above, Harbor National Bank made afﬁnﬁaﬁve representations
to Mr. Whitfield that: (1) the initial loans would be 30 year loans; (2) the maturity date
referenced in the Note was simply a renewal date; and (3) the interest rate to be charged
would be Mr. Whitfield's choice of 7.5% or prime minus % %. The Plaintiff also made
representations, and an offer, that the loans would be renewed at 4.75% with a new
maturity date of July 10, 2017.

30. Plaintiff knew these representations were false, misleading, and incomplete

. when they were made. Such representations were (1) false, misleading and incomplete

when made; (2) were made for a pecuniary interest of the Plaintiff; (3) the Plaintiff owed
a duty of care to convey truthful information to Mr. Whitfield; (4) the Plaintiff breached that
duty by failing to exercise due care; (5) Mr. Whitfield was unaware that the representations
were false - and had no reason to suspect they were false as he placed his trust and
confidence in Plaintiff. As such, Mr. Whitfield had a right to rely on such information, and
did so rely on said information to his financial detriment as outlined above. Mr. Whitfield
has been injured in reliance upon Harbor National Bank’s promises to him as will shown
to the trier of fact, including but not limited to, physical and mental distress and financial

loss. In addition thereto, the actions of the Plaintiff entitle Mr. Whitfield to an award of
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FOR A THIRD CAUSE OF ACTION

(Fraud in the Inducement)

31. Mr. Whitfield hereby incorporates the allegations of the foregoing
paragraphs as if fully restated herein.

32. At orabout the time of the iniﬁallloan originations, Plaintiff made affimative
representations to Mr. Whitfield that: (1) the loans would be 30 year loans; (2) that the
maturity date referenced in the Notes were simply renewal dates; and (3) that the interest
rate to be charged would be Mr. Whitfield's choice of 7.5% or prime minus % %. The
Plaintiff also made representations, and an offer, that the loans would be renewed at
4.75% with new maturity dates of July 10, 2017. Such representations were false,
incomplete énd misleading when made, were material, were known by the Plaintiff to be
false, misleading and incomplete, and were intended to be relied upon.

33.  Mr. Whitfield was unaware that the representations were false and héd no
reason to suspect they were false, as he placed his trust and confidence in Plaintiff. As
such, Mr. Whitfield haq a right to rely on such inforrﬁation, and did so rely on said
information to his detriment financial as outlined above. Had Mr. Whitfield known Plaintiff
never intended to renew the loan, Mr. Whitfield would have previously reﬁnanced the loan
with another lender at a time when it was possible. At a minimum, the Plaintiff should
have relayed their concéms about renewals as early as documentary evidence suggest
Harbor National Bank had a concem, to-wit, the year 2010.

34. These false representations were made to induce the Mr. Whitfield to enter
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35. Mr. Whitfield reasonably relied on the material representations of Plaintiff
and had no knowledge the representations made by the Plaintiff were false and the Mr.
Whitfield was, therefore, fraudulently induced by the Plaintiff to enter into the high cost
loan.

36. Mr. Whitfield made a mistake in entering into the loan, which mistake was
unilateral. Mr. Whitfield was fraudulently induced by the Plaintiff to make the unilateral
mistake as a direct, proximate and foreseeable result of the fraud, decsit,
misrepresentation, and active concealment perpetrated upon Mr. Whitfield by the Plaintiff.

37. Subsequent to the origination of the loan, Mr. Whitfield has been informed
and now believes that the Plaintiff misrepresented the terms of the loan, verbally and in
writing by (1) not receiving 30 year loans, (2) representing that the maturity date was
simply a renewal date; and (3) charging, and refﬁsing to change, the interest rate of 7.5%.
The Plaintiff also made representations; and an offer, to renew the loans at 4.75% with
a new maturity date of July 10, 2017 as agreed. As such, Mr. Whitfield is entitled to avoid
or rescind the loan and to be returned to the status quo ante whereby the Plaintiff retuns
to Mr. Whitfield all monies paid by Mr. Whitfield in exchange for Mr. Whitfield returning
the amount of the loan proceeds to the Plaintiff. In addition thereto, Mr. Whitfield is entitled
to all incidental, cansequential, direct and indirect damages proximately caused by
Plaintiff when they fraudulently induced Mr. Whitfield to enter into the loan transaction.
Mr. Whitfield has been injured in reliance upon Harbor National Bank's promises to him
as will shown 1o the trier of fact, including but not limited to, physical and mental distress

and financial loss. In addition thereto, the actions of the Plaintiff entitle Mr. Whitfield to an
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FOR A FOURTH CAUSE OF ACTION
(Violation of Federal Trade Commission Act Section 5(a) 15 U.S.C. §45 }
(As made applicable through SC Code §39-5-10 et.seq.)

38. Mr. Whitfield hereby incorporates the allegations of the foregoing
paragraphs as if fully restated herein.

39. As stated above, Plaintiff made affirmative representations to Mr. Whitfield
that: (1) the loans would be 30 year loans; (2) that the maturity dates referenced in the
Notes were simply renewal dates; and (3) that the Interest rate to be charged would be
Mr. Whitfield's choice of 7.5% or prime minus Y %. The Plaintiff also represented, and
made an offer, that the loans would be renewed at 4.75% with new maturity dates of July
10, 2017.

40. PlaintifPs acts enumerated above constitute “unfair or deceptive acts or
practices in or affecting commerce,” as those terms are defined inthe Act. This prohibition
applies to all pérsons engaged in commerce, including banks. An act or practice is unfalr
where it: (1) causes or is likely to cause substantial injury to consumers; (2) cannot be
reasonably avoided by consumers and; (3) is not outweighed by countervailing benefits
fo consumers or to competiﬂon. In this case, Plaintiffs actions discussed above have
caused substantial injury to Mr. Whitﬁeld.

41. An act or practice is deceptive where: (1) a representation, omission, or
practice misleads or is likely to mislead the consumer; (2) a consumer’s interpretation of
the representation, omission, or practice is considered reasonable under the

circumstances and; (3) the misleading representation, omission, or practice is material.
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that the loans would be ranewed. Mr. Whitfield has been injured in reliance upon Harbor
National Bank's promises to him as will shown to the trier of fact, Including but not limited
to, physical and mental distress and financial loss. In addition thereto, the actions of the
Plaintiff entitle Mr. Whitfield to an award of punitive damages.

FOR A FIFTH CAUSE OF ACTION
(Promissory Estoppel / Detrimental Reliance)

42. Mr. Whitfield hereby incorporates the allegations of the foregoing

paragraphs as if fully restated herein.

43.  Mr. Whitfield relied on the promises of Angela Bell, Charlie Rivers, and Scott
Warren to renew and modify the loans.

44, These promises were unambiguous in their terms and were relled upon by
Mr. Whitfield. In particular, there were no contingencies placed upon the June 26, 2012
written offer to renew any of the loans as title insured first mortgages were already in
place oh the subject properties.

45. The reliance by Mr. Whitfield regarding renewing the loans was more ‘than
expected and more than foresesable by Harbor National Bank.

46. Mr. Whitfield has been injured in reliance upon Harbor National Bank's
promises .to him as will shown to the trier of fact, including but not limited to, physical and
mental distress and financial loss. In addition thereto, the actions of the Plaintiff entitle

Mr. Whitfield to an award of punitive damages.

FOR A SIXTH CAUSE OF ACTION
(Tortious Interference with Prospective Contractual Relations)

47. Mr. Whitfield hereby incorporates the allegations of the foregoing
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48.  The acts of Plaintiff described herein constituted an interference with Mr.
Whitfield's business, were without justification, were done with improper purpose and
motive, knowing it would place Mr. Whitfield under duress when filing these unfounded
legal proceedings and knowing that it would interfere with Mr. Whitfield's ability to sell
and/or rent the subject property.

49, _ As a result of Plaintiff's actions Mr. Whitfield has lost the ability to enter into
contracts with identifiable prospective buyers and/or renters of the subject property. As a
direct and proximate result of the Plaintiff's actions, Mr. Whitfield has suffered special
damagés including but not limited to a diminished value of their property in the eyes of
third parties, loss of income and loss of profits.

50. Plaintiffs actions proximately caused actual, consequential, and special
damages, including but not limited to: a) inability to sell the subject property to third
parties who met requirements for sale and/or rental of the subject property; b) foreclosure
- proceedings having been instituted on the subject property; ¢) a diminished value of the
subject property in the eyes of third parties; d) damage to Mr. Whitfield's reputation and
business standing in the real estate profession; e) financial damage to Mr. Whitfield's
business because of time spent away to defend these charges, f) financial damage for
his inability to sell the subject property following filing of the lis pendens and lawsuit, g)
attomeys' fees and costs incurred; h) time spent away from work as a result of the lis
pendens and lawsuit, i} emotional distress to Mr. Whitfield, j) injury to his health and

mental pain and suffering.
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FOR A SEVENTH CAUSE OF ACTION
(Breach of Contract Accompanied by Fraudulent Act)

51. Mr. Whitfield hereby incorporates the allegations of the foregoing
paragraphs as if fully restated herein.

52. As stated above, Mr. Rivers made an agreement to renew thé loans at the
June 21, 2012 meeting with Mr. Whitfleld.

53. Plaintiff breached the agreement with Mr. Whitﬁeld by failing to close the
renewal of the loan which is the subject of this lawsuit. Such breach was made with the
fraudulent intent of never actually intending to close the renewal when that representation
was made, and such fraudulent intent was manifested by the fraudulent act of claiming a
title endorsement was required to renew the loan when in fact one was never needed.

54. Mr. Whitfield has been injured in reliance upon Harbor Nationél Bank's
pmmiseé to him as will shown to the trier of fact, including but not limited to, physical and
mental distress and financial loss. In addition thereto, the actions of the Plaintiff entitle
Mr. Whitfield to an award of punitive damages.

FOR AN EIGHTH CAUSE OF ACTION
(Abuse of Process as to David Swanson and BNC Bancorp through its employee/agent
Scott Warren) '

55. Mr. Whitfield hersby incorporates the allegations of the foregoing

paragraphs as if fully restated herein. V

56. Mr. Scott Warren claims he called Mr. David Swanson for the advice to

procure a title endorsement in order to renew the loan for the Black Rush Property.
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anticipated closing between Mr. Whitfield and Harbor National Bank, said closing set to
occur on June 28, 2012.

58. Despite providing such sworn testimony by each Mr. Scott Warren and
Mr. David Swanson that this advice was given and received before the June 28, 2012
closing, there is no evidence of any such phone call as the phone records from Mr.
David Swanso.n's cell phone and his office line show no record of a phone call from Mr.
Scott Warren cell phone or office line in June of 2012.

59. Because the telephone records show the phone call never occurred, the
sworn testimony that tﬁe call was made, when in fact evidence shows it was not made at
the time, was given with the ulterior purpose of fabricating a legal defense for the bank’s
failure to renew its contractual obligations to renew Mr. Whitfield's {oans.

60.  Mr. David Swanson has represented that Scott Warren called him regarding
an anﬁcipéted closing, in which he gave advice to Mr. Warren to procure a titie
endorsement. As alleged previously, Mr. Swanson and his iaw firm have no proof the
advice was ever given as there is no engagement letter, fee aggemént, comrespondence,
records of any kind, opinion letters. or billing entries at the fim to cormoborate the legal
defense that Mr. Swanson provided the information at the time he claims the advice was
made. Additionally, there Is' no evidence of the communication itself from Mr. Warren's
cell phone or office line to. Mr. Swanson's cell phone or office ling, further evidence that

the communication was never made, when Mr. Swanson and Mr. Warren claim it was.
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was not, was a willful or overt act, done with the intent and collateral objective of fumnishing
a legal defense (advice of counsel) for the bank and injuring Mr. Whitfield.

62. The swom testimony by each Mr. Scott Warren ad Mr. David Swénson was
a misuse and perversion of legal process by fabricating a legal defense (advice of
counsel) when one in fact had never been given at the time claimed to have been given.
The acts described above and herein have caused damage to Mr. Whitfield by incurring
actual damages, both mental and pecuniary, including by way of example only and
without limitation: loss of time, injury to property and financial standing, shame,
mortification, mental anguish, mental pain and suffering, emotional distress, loss of
enjoyment of life, injury to feelings, an overall degradation of health, and was hindered
from, and will continue to be hindered from attending to his usual duties and affairs of life,
as a direct and proximate result of the aforesaid conduct of Harbor National Bank, in an
exact amount of actual, consequential and special damages as to be determined by a
trier of fact.

FOR A NINTH CAUSE OF ACTION

(Civit Conspiracy as to David Swanson and BNC Bancorp through its employee/agent
Scott Warren)

63. Mr. Whitfleld hereby incorporates the allegations of the foregoing
paragraphs as if fully restated herein.
64. As alleged above, Mr. Scott Warren claims he called Mr. David Swanson

for the advice to procure a title endorsement in order to renew the loan for the Black Rush

Property.
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anticipated closing between Mr. Whitfield and Harbor National Bank, said closing set to
occur on June 28, 2012.

66. Despite providing such sworn testimony by each Mr. Scott Warren and
Mr. David Swanson that this advice was given and received before the June 28, 2012
closing, there is no evidence of any such phone call as the phone records from Mr.
David Swanson's cell phone and his office line show no record of a phone call from Mr.
Scott Warren cell phone or office line In June of 2012.

67. Because the telephone records show the phone call never occurred, the
swomn testimony that the call was made, when in fact it was_not made at the time, was
given with the ulterior purpose of fa bricating a legal defense for the bank’s failure to renew
its contractual obligations to renew Mr. Whitfield’s Ioéns.

68. Mr. David Swanson has represented that Scott Warren called him regarding
an anticipated closing, in which he gave advice to Mr. Warren to procure a title
endorsement. As alieged previously, Mr. Swanson and his law firm have no proof the
advice was ever given as there is no engagement letter, fee agresment, correspondence,
records of any kind, opinion letters, or billing entries at the firm to corroborate the legal
defense that Mr. Swanson provided the information at the time he claims the advice was
made. Additionally, there Is no evidence of the communication itself from Mr. Warren's
cell phone or office line to Mr. Swanson’s cell phone or office line, further evidence that

the communication was never made, when Mr. Swanson and Mr. Warren claim it was.
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was not, was a willful or overt act, done with the intent and collateral objective of furnishing
a legal defense (advice of counsel) for the bank and injuring Mr. Whitfield.

70. The swomn testimony by each Mr. Scott Warren and Mr. David Swanson
was a misuse and perversion of legal process by fabricating a legal defense (advice of
counsel) when one in fact had never been given at the timé claimed to have been given.

71. Mr. David Swanson's actions described above and herein were made for
his own personal interest as they were perfonﬁed outside the scope of his law fim's
representation of Harbor National Bank.

72.  The actions of David Swanson and Scott Warren as alleged above and
herein constitute an combination of two or more persons that was done with the purpose
of furnishing a lega! defense (advice of counsel) for the bank and injuring Mr. Whitfield
which has caused him special damages, beyond damages specified in his other causes
of action for having to incur attorney’s fees and costs associated with Harbor National

Bank's advice of counsel defense which should never have been incurred.

FOR A TENTH CAUSE OF ACTION
{Cross-Claim for Equitable indemnity as to Co-Defendant Cindy Whitfield)

73.  Mr. Whitfield hereby incorporates the allegations of the foregoing
paragraphs as if fully restated herein.

74. To the extent, If any, that Mr. Whitfield is held liable to the Plaintiff in this
action, which such Iiabivlity is expressly denied, such liability would be a proximate result

of the wrongful acts, breach of duties, omissions, and/or negligence of Cindy Whitfield
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for the subject property located at 1055 Black Rush Circle, Mount Pleasant, South
Carolina, said demand being made as a defense of Harbor National Bank to close all of
the renewal loans set forth in Exhibit °C".

75.  Specifically, the closing attorney Mark Weeks and Mr. Whitfield's previous
counsel Lauren Felder have stated that Mrs. Cindy Whitfield's counsel Stanley Jaskiewlcz
was contacted regarding procuring her consent for the renewal of the Black Rush
Property. Lauren Felder was advised by either Stanley Jasklewicz or his paralegal Dena
Hardison that Mrs. Cindy Whitfield, “would not sign off on the mortgage as Mr. Whitfield
was solely responsible under the Final Family Court Order.” Additionally, Mrs. Cindy
Whitfield was told by Mr. Jaskiewicz' paralegal Dena Hardison that, *he [Mr. Whitfield]
could not refinance my home or borrow the equity in it as he would be putting another nail
in his coffin.” According to Mrs. Whitfield, Ms. Dena Hardison gave her this advice before
the closing? and was also told by Ms. Hardison not to, “do anything until 1 talk to Stan,”
regarding gaining acéess to her home for an appraisal. According to Mrs. Whitfield, Mr.
Jaskiewicz never called her back regarding any issues related to procuring her consent
to renew her home.

76. To the extent, if any, that Mr. Whitfield is held liable to the Plaintiff in this
action, which such liabllity is expressly denied, these wrongfﬁl acts, breach of duties,
omissions, and/or negligence of Cindy Whitfield and/or her agents have damaged Mr.

Whitfield, including but not limited to consequential and special damages, and the

2 Mys. Whitfield indicated this stalement was made by Ms. Hardison at the time the appraiser was attempting to gain
access (o Mrs. Whitfield's home- in May and Junc of 2012. Correspondence was set to Stanley Jaskiwicz advising
him of appraisal access issue on June 11,2012,
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Counterclaims as alleged herein. Mr. Whitfield and Mrs. Cindy Whitfield had a special
relationship by virtue of their continuing family court obligations that would support a claim
for indemnity against Mrs. Cindy Whitfield. Moreover, Mr. Whitfield is wholly without fault
for Cindy Whitfield failing to provide her permission and/or authorization to renew the loan
for the Black Rush Property. |

77.  To the extent, if any, that Mr. Whitfield is held liable to the Plaintiff in this
action, which such liability is expressly denied, Mr. Whitfield would be entitied to be
equitably indemnified for such liability from Cindy Whitfield for any liability that Mr.
Whitfield is found to have incurred to the Plaintiff such that Mr. Whitfield would be entitled
to recover his consequential and special damages, attorney’s fees and costs, monies
_adjudged owed to the Plaintiff and/or monies expended by way of settiement of Plaintiff’s
claims as a result of Cindy Whitfield and/or her agents wrongful acts, breach of duties,

omissions, and/or negligence as afore-described.

WHEREFORE, Defendants prays for relief as set forth below together with
. such further rellef as this court deems just:

a. Actual damages;

b. Statutory damages;

¢. Treble Damages

d. Disgorgement of profits;

e. Restitution;

f. Rescission;

g. Injunctive relief, and
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DEMAND FOR JURY TRIAL
Mr. Whitfield demands a jury trial on all counts stated above. These causes of
action must be tried before any equitable causes of action asserted by either party can

be disposed of. See Gardner v. Travis, 316 S.C. 315, 450 S.E.2d 54 (Ct. App. 1994)

Respectfully submitted,

HALVERS% ASSOZIATES LLC

Brent&. Halversen

471 Church Street, Suite 330
Charleston, SC 29401

T: 843-284-5790

F: 864-326-4844

Email: brent@halverseniaw.com

L r- . , Attorneys for the Defendant
, 201 6
C adeston, South Carolina
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| certify that | served the foregoing Fifth Amended Answer, Affirmative Defenses
and Counterclaims upon all counsel of record by affixing same with proper postage
placing same with the United States &

counsel's last known address on this

stal Service addressed to the parties and
i. day of March, 2016.

HALVE?EN & ASSOCIATES, LLC
By: K /ﬁ //
Brefit S. Halversen

- 171 Church Street, Suite 330
Charleston, SC 29401

T: 843-284-5790

F: 864-326-4844

Email: brent@halversenlaw.com
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COUNTY OF BERKELEY

BANK OF NORTH CAROLINA,
Plaintiff,

ANTHONY WHITFIELD, CINDY
WHITFIELD, AND DAVID SWANSON

Defendants.
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ANSWER, AFFIRMATIVE DEFENSES
AND COUNTERCLAIMS

(Breach of Contract, Negligent
Misrepresentation, Fraud in the
Inducement, Unfair Trade Practices,
Promissory Estoppel, Tortious
Interference with Prospective Contractual
Relations, and Breach of Contract
Accompanied by Fraudulent Act, Abuse
of Process, Civil Conspiracy, and
Equitable Indemnity))

(Jury Trial Demanded)

OBERT A. BERNSTEIN, ATTORNEY FOR PLAINTIFF

Comes now Defendant, Anthony Whitfield (hereinafter, “Mr. Whitfield") and

responds to the allegations of Plaintiff's Complaint as follows:

1. Mr. Whitfield admits the allegations of Paragraphs 2, 3, 8, 14, 15, 16,

17, 18, 25, 33, 39, 40, 41, 42, 43, 50, 58, 64, 65, 66, 67, 68 and 75.

2. Mr. Whitfield denies, the allegations of' Paragraphs 13, 23, 38, 48, 63

and 73, to the extent such Paragraphs reference previous allegations which

are herein denied.

3. Mr. Whitfield admits the allegations of Paragraph 5, 30 and 55 but

denies that he chose the stated interest rate and alleges that at all material
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extended by Plaintiff.
4. Mr. Whitfield admits an assignment was made but denies the event

of default as alleged in Paragraph 24, 26, 29, 49, 51, 54, 74, 76 and 79.

5. Mr. Whitfield denies Paragraphs 1, 4, 6,7, 8, 10, 11, 12, 19, 20,21,

22,27, 28, 31, 32, 34, 35, 36, 37, 44, 45, 46, 47, 52, 53, 56, 57, 59, 60, 61, 62,
69,70,71,72, 77 and 78.

6. Mr. Whitfield denies each and every allegation not specifically
enumerated herein.

FIRST AFFIRMATIVE DEFENSE

7. Plaintiffs claims to foreclose on the 2007 Mortgage should be
waived, estopped, barred, and/or dismissed as Defendant made all payments
as was required under the Note and was told by Plaintiff ﬁumerous times that
the Octoberl 13, 2012 maturity date as referenced in the Note would be
automatically extended.

SEQQND AFFIRMATIVE 'DEFEN§E

8. Plaintiff's claims in equity are barred by the doctrine of unclean
hands and equitable estoppel.

THIRD AFFIRMATIVE DEFENSE

9. Plaintiffs action should be barred by the doctrine of
unconscionability, fraud and duress.

FOURTH AFFIRMATIVE DEFENSE

10. Upon information and belief, the subject notes attempted to be
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standing pursue this foreclosure action.

COUNTERCLAIMS

Factual Allegations

11.  In 20086, Mr. Whitfield approached Charlie Rivers (hereinafter, “Mr. Rivers”)
of Harbor National Bank to purchase and refinance certain real estate in the lowcountry
counties of Berkeley, Dorchester and Charleston. Mr. Rivers previously helped Mr.
Whitfield refinance over 25 loans when Mr. Rivers was a loan officer with Southtrust Bank.
These loans always had 30 year terms and never had balbon payments or required
refinancing or re-approval.

12.  Mr. Rivers promised Mr. Whitfield the same loans as he was previously
given by Mr. Rivers, to-wit, 30 year loans with the best rate possible, with a %2 point
origination fee. There was no mention of balloon payments or re-qualification anytime
- during the 30 year loans. After a review of Mr. Whitfield’s financial condition, Mr. Rivers
approved $1.5 million in loans to refinance rental properties. At the time, Mr. Whitfield
made clear to Mr. Rivers that the loans could no£ have demand features or have a balloon
payment. Mr. Rivers agreed.

13. In reliance on Mr. Rivers' representations, Mr. Whitfield purchased the
properties located at 308 Shortleaf Drive, 118 Clay Street, and 109 Mallory Drive
~ (hereinafter, *the Subject Properties”).

14.  On orabout March 27, 2007 Mr. Whitfield was provided documentation from

Plaintiff stating that Mr. Whitfield would have the choice of a 7.5% interest rate or a floating
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15. Desbite being provided documentation by Plaintiff that Mr. Whitfield would
have the choice of a 7.5% interest rate or a floating rate of prime minus % %, Mr. Whitfield
was provided the higher 7.5% rate as opposed to the lower floating rate of prime minus
Y% %.

16. Despite being provided documents at the closing with a April 13, 2012
maturity date on some of the loans, Mr. Whitﬁeld was assured numémus times by loan
officer Angela Bell that the maturity date was just a formality and in fact was justa renewal
date and would be extended automatically with only adjustments of interest without any
re-qualifying or costs to extend. Despite making such assurances to Mr. Whitfield, loan
officer Angela Bell détermined as early as 2010 that the loans would not be renewed as
she felt Mr. Whitfield was not providing financial information to her. At the time she
indicated she needed to "grease the wheel" with Mr. Whitfield's accountant so the
acbountant would tell her more information about Mr. Whitfield's financial status.

17. Because of Ms. Bell's assurances and representations, Mr. Whitfield made
payments on the loan for the subject properties from the origination of the loan every
month until the renewal date.

18.  In January, 2012, Plaintiff asked Mr. Whitfield for a copy of his recent tax
returns so that the loan could be automatically extended. As late as February 6, 2012‘.
loan officer Angela Bell sent an email to Mr. Whitfield asking him for tax information to
work on the “renewals.” On February 21, 2012, Mr. Whitfield informed loan officer Angela
Bell that he was under some financial pressure, that his health was suffering, and that he

wanted interest rates on par with the other mortgages he held with other banks. The
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that she was going to et Mr. Whitfield know that she would be asking him to move the
loans. Although she informed others of her intention not to renew the loans, Ms. Bell never
told Mr. Whitfield that he needed to move the loans- at any point in time. Had Mr. Whitfield
known Plaintiff never intended to renew the loan, Mr. Whitfield would have previously
refinanced the loan with another lender at a time when it was possible.

19. One‘week later, on February 28, 2012 loan officer Angela Beli wrote Mr.
Whitfield to let him know that she would have to have his 2010 tax retums in order to
request approval for renewal of his upcoming maturing loans. On April 2, 2012, Mr.
Whitfield informed loan officer Angela Bell that his 2010 téx retums were complete and

that he urgently wanted his loans modified since the rates were extremely high, and that

his health had been an issue. After receiving the information about receiving the tax

retums, the following day loan officer Angela Bell told a senior credit analyst at Harbor
Nationa! Bank, “I'm just glad the threats of no renewals finally worked.” Five days later,
on April 8, 2012, Mr. Whitfield suffered a heart attack.

20. Despite making éssurances the loans would renew, two notes (732
Gahagan and 110 Mepkin) matured on April 13, 2012 without having been renewed by
the Plaintiff. On June 21, 2012 Charlie Rivers orally agreed to modify the notes and
specifically agreed to: (a) extend the notes for a 25 year amortization with another 5 year
maturity; (b) eliminate the need for any principal pay downs; {c) eliminate the need for
additional collateral to secure the notes; (d) eliminate the need to cross collateralize the
loans; (e) walve the default interest rate of 14%; (f) back date the rate of 4.75% to the

maturity of the April 13, 2012 maturities; and (g) credit Mr. Whitfield's overpayment of
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21. On June 26, 2012, Harbor NationaI'Bank vice president Scott Warren

signed a loan commitment letter to Mr. Whitfleld outlining the terms and conditions of the -

renewals of all Mr. Whitfield's loans held by Harbor National Bank. The propcsed new
loans dropped the interest rate to 4.75% and extended the maturities another 5 years.
(See loan commitment, attached hereto as Exhibit “B"). On the same day, Mr. Whitfield
was given drafts of new notes to sign for the closing which was to be held on June 28,
2012. The new documents contained clau§% that all of Mr. Whitfield's propérties would
be cross collateralized, despite Mr. River's agreement and assurances not to cross
collateralize the properties (See Paragraph 20 (d) herein).

22. In reliance upon Mr. Warren's June 26, 2012 commitment letter, Mr.
Whitfield attended a scheduled closing at attorney Mark Weeks' law office. At the closing,
Mr. Warren informed Mr Whitfield that a signed endorsement from a title company was
héede‘d so that Mr. Whitfield's ex-spouse Cindy Whitfield would not be required to sign
the loan documents for one of the properties that Cindy Whitfield resided in (hereinafter,
the “Black Rush Property”)!. At a certain point, Mr. Whitfield was informed by the closing
attorney that the endorsement could not be procured, that Mrs. Whitfield was refusing to
sign the mortgége to the Black Rush Property, and Mr. Warren proposed that it would
only be possible to.close two of the subject properties - Mepkin and Gahagan, but that if
the Black Rush Property Ultimately couldn't be closed, alf properties including Mepkin and

Gahagan would have to be foreclosed upon.

! Plaintiff also attempted to procure a “Business Purpose Statement™ from Mr. Whitfield indicating that the
property was to be used in Mr, Whitfield’s business despite having previous knowledge that the Black Rush
Property was in a fact residential property for Mr. Whitfield’s ex-wife Cindy Whitfield.
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was required to renew the Black Rush Property, Mr. Whitfield has subsequently leamed
that no such endorsement was reguired from the title company. Moreover, Harbor
National Bank failed to renew any of the loans listed in the June 26, 2012 commitment
letter despite agreeing to do so, willfully breaching their agreements, and causing Mr.
Whitfield damages as to be determined by the trier of fact.
FOR A FOR FIRST COUNTERCLAIM
(Breach of Contract)

24.  Mr. Whitfield hereby incomorates the allegations of the foregoing

paragraphs as if fully restated herein.

25. Asdescribed above, Plaintiff indicated before and after the origination of the
loan, verbally and in writing, that the loan to the Subject Properties would be automatically
renewed. |

26. Despite repeatedly making these representations and reassurances,
Plaintiff failed to renew the loan and instead declared Mr. Whitfield to be in default despite
being paﬁ all monthly installfnents on time, as and when due, breaching their agreement
with Mr. Whitfield.

27.  Although Plaintiff ultimately pfomised in writing to renew the loan on June
26, 2012, Plaintiff refused to close the loan on June 28, 2012, as described above,
breaching the terms of the offer contained in the writing. Mr. Whitfield has been injured in
reliance upon Harbor National Bank’s promises to hirﬁ as will shown to the trier of fact,
including but not limited to, physical and mental distress and financial loss. In addition

thereto, the actions of the Plaintiff entitle Mr. Whitfield to an award of punitive damages.
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FOR A SECOND CAUSE OF ACTION

{Negligent Misrepresentation)

‘28. Mr. Whitfield hereby Incorporates the allegations of the foregoing
paragraphs as if fully restated hereln.

29. As described above, Harbor National Bank made affirmative representations
to Mr. Whitfield that: (1) the initial loans would be 30 year loans; (2) the maturity date
referenced in the Note was simp!y'a renewal date; and (3) the interest rate to be charged
would be Mr. Whitfield's choice of 7.5% or prime minus % °.;a. The Plaintiff also made
representations, and an offer, that the loans would be renewed at 4.75% with a new
maturity date of July 10, 2017. |

30. Plai_ntiff knew these representations were false, misleading, and incomplete
when they were made. Such representations were (1) false, misleading and incomplete
when made; (2) were made for a pecuniary interest of the Plaintiff; (3) the Plaintiff owed
a duty of care to convey truthful information to Mr. Whitfield; (4) the Plaintiff breached that
duty by failing to exercise due care; (5) Mr. Whitfield was unaware that the representations
were false - and had no reason to suspect they were false as he placed his trust and
confidence in Plaintiff. As such, Mr. Whitfield had a right to rely on such information, and
did so rely on said information to his financial detriment as outlined above. Mr. Whitfield
has been injured in reliance upon Harbor National Bank's promises to him as will shown
to the trier of fact, including but not limited to, physical and mental distress and financial

loss. In addition thereto, the actions of the Plaintiff entitle Mr. Whitfield to an award of
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FOR A THIRD CAUSE OF ACTION
(Fraud in the Inducement)

31. : Mr. Whitfield hereby incorporates the allegations of the foregoing
paragraphs' as if fully restated herein. |

32. At orabout the time of the initial loan originations, Plaintiff made affimative
representations to Mr. Whitfield that: (1) the loans would be 30 year loans; (2) that the
maturity date referenced in the Notes were simply renewal dates; and (3) that the interest
| rate to be charged would be Mr. Whitfield’s choice of 7.5% or prime minus % %. The
Plaintiff also made fepresentations, and an offer, that the loans would be renewed at
4.75% with new maturity dates of Julyk10, 2017. Such representations were false,
incomplete and misleading when made, were material, were known by the Plaintiff to be
false, misleading and incomplete, and were intended to be relied upon.

33.  Mr. Whitfield was unaware that the répresentations were false and had no
reason to suspect they were false, as he placed his trust and confidence in Plaintiff. As
such, Mr. Whitfield had a right to rely on such information, and did so rely on said
information to his detriment financial as outlined above. Had Mr. Whitfield known Plaintiff
never intended to renew the loan, Mr. Whitfield would have previously refinanced the loan
with another lender at a time when it was possible. At a minimum, the Plalntiff should
have relayed their concems about renewals as early as documentary evidence suggest
Harbor National Bank had a concern, to-wit, the year 2010. -

34. These false representations were made to induce the Mr. Whitfield to enter
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35. Mr. Whitfield reasonably relied on the material representations of Plaintiff
and had no knowledge the representations made by the Plaintiff were false and the Mr.
Whitfield was, therefore, fraudulently induced by the Plaintiff to enter into the high cost
loan.

36. Mr. Whitfield made a mistake in entering into the loan, which mistake was
unilateral. Mr. Whitfield was fraudulently induced by the Plaintiff to make the unilateral
mistake as a direct, proximate and foreseeable result of the fraud, deceit,
misrepresentation, and active concealment perpetrated upon Mr. Whitfield by the Plaintiff.

37. Subsequent to the origination of the loan, Mr. Whitfield has been informed
and now believes that the Plaintiff misrepresented the terms of the loan, verbally and in
writing by (1) not receiving 30 year loans, (2) representing that the maturity date was
sirﬁply arenewal dafe; and (3) charging, and refusing to change, the interest rate of 7.5%.
- The Plaintiff also made representations, and an offer, to renew the loans at 4.75% with
a new maturity date of July 10, 2017 as agreed. As such, Mr. Whitfieid is entitied to avoid

or rescind the loan and to be returned to the status quo ante whereby the Plaintiff returns

" _to Mr. Whitfield all monies paid by Mr. Whitfield in exchange for Mr. Whitfield returning

the amount of the loan proceeds to the Plaintiff. In addition thereto, Mr. Whitfield is entitied

to all incidental, consequential, direct and indirect damages proximately caused by

Plaintiff when they fraudulently induced Mr. Whitfield to enter into the loan transaction.

Mr. Whitfield has been injured in reliance upon Harbor National Bank's promises to him
as will shown to the trier of fact, including but not limited to, physical and mental distress

and financial loss. In addition thereto, the actions of the Plaintiff entitie Mr. Whitfield to an
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FOR A FOURTH CAUSE OF ACTION
(Violation of Federal Trade Commission Act Section 5(a) 15 U.S.C. §45)
(As made applicable through SC Code §39-5-10 et.seq.)

38. Mr. Whitfield hereby incorporates the allegations of the foregoing
paragraphs as if fully restated herein.

39, As stated above, Plaintiff made affirmative representations to Mr. Whitfield
that: (1) the loans would be 30 year loans; (2) that the maturity dates referenced in the
Notes were simply renewal dates; and (3) that the interest rate to be charged would be
Mr. Whitfield's choice of 7.5% or prime minus % %. The Plaintiff also represented, and
made an offer, that the loans would be renewed at 4.75% with new maturity dates of July
10, 2017. ‘

40. Plaintiffs acts enumerated above constitute “unfair or deceptive acts or
practices in or affecting commerce,” as those terms are defined in the Act. This prohibition
applies to all persons engaged in commerce, including banks. An act or practice is unfair
where it: (1) causes or is likely to cause substantial injury to consumers; (2) cannot be
reasonably avoided by consumers and; (3) is not outweighed by countervailing benefits
to consumers or to competition. In this case, Plaintiff's actions discussed above have
caused substantial injury to Mr. Whitfield. |

41. An act or practice is deceptive where: (1) a representation, omission, or

practice misleads or is likely to mislead the consumer; (2) a consumer's interpretation of

the representation, omission, or practice is considered reascnable - under the

circumstances and; (3) the misleading representation, omission, or practice is material.
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that the loans would be renewed. Mr. Whitfield has been injured in reliance upon Harbor
National Bank’s promises to him as will shown to the trier of fact, including but not limited
to, physical and mental distress and financial loss. In addition thereto, the actions of the

Plalntiff entitle Mr. Whitfield to an award of punitive damages.

FOR A FIFTH CAUSE OF ACTION

(Promissory Estoppel / Detrimental Reliance)
42. Mr. Whitfield hereby incorporates the allegations of the foregoing

paragraphs as if fully restated herein.

43.  Mr. Whitfield relied on the promises of Angela Bell, Chariie Rivers, and Scott
Warren to renew and modify the loans.

44. These promises were unambiguous in their terms and were relied upon by
Mr. Whitfield. In particular, there were no contingencies placed upon the June 26, 2012
written offer to renew any of the loans as title insured first morigages were already in
place on the subject properties.

45. The reliance by Mr. Whitfield regarding renewing the loans was more than
expected and more than foreseeable by Harbor Na;(iona| Bank.

46;' Mr. Whitfield has been injured in reliance upon Harbor National Bank's
promises to him as will shown to the trier of fact, including but not limited to, physical and
mental distress and financial loss. In addition thereto, the actions of the Plaintiff entitle
Mr. Whitfield to an award of punitive damages.

FOR A SIXTH CAUSE OF ACTION
(Tortious Interference with Prospective Contractual Relations)

47.  Mr. Whitfield hereby incorporates the allegations of the foregoing
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48.  The acts of Plaintiff described herein constituted an interference with Mr.
Whitfleld's business, were without justification, were done with improper purpose and
motive, knowing it would place Mr. Whitfield under dumsé when filing these anounded
legal proceedings and knowing that it would interfere with Mr. Whitfield's ability to sell
and/or rent the subject properties.

49.  As a result of Plaintiff s actions Mr. Whitfield has lost the ability to enter into
contracts with identifiable prospective buyers and/or renters of the subject properties. As
a direct and proximate result of the Plaintiff's actions, Mr. Whitfield has suffered special
damages including but not limited to a diminished value of his properties in the eyes of
third parties, loss of Income and loss of profits.

50. Plaintiffs actions proximately caused actual, consequential, and special
damages, including but not limited to: a) inability to sell the subject properties to third
parties who met requirements for sale and/or rental of the subject properties; b)
foreclosure proceedings having been instituted on the subje;:t properties; ¢) a diminished
value of the subject properties in the eyes of third parties; d) damage to Mr. Whitfield's
reputation and business standing in the real estate profession; e) financial damage to Mr.
Whitfield's business because of time spent away to defend these charges, f) financial
damage for his inability to sell. the subject properties following filing of the lis pendens and
lawsuit, g) attomeys' fees and costs incurred; h) time spent away from work as a result of
the lis pendens and lawsuit, i) emotional distress to Mr. Whitfield, j) injury to his health

and mental pain and suffering.
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(Breach of Contract Accompanied by Fraudulent Act)

51. Mr. Whitfield hereby incorporates the allegations of the foregoing
paragraphs as if fully restated herein.

52. As stated above, Mr. Rivers made an agreement to renew the loans at the
June 21, 2012 meeting with Mr. Whitfield.

53. Plaintiff breacbed the agreement with Mr. Whitfield by failing to close the
renewal of the loan which is the subject of this lawsuit. Such breach was made with the
fraudulent intent of never actually intending to close the renewal when that representation
was made, and such fraudulent intent was manifested by the fraudulent act of claiming a
title endorsement was required to renew th’e loan when in fact one was never needed.

54. Mr. Whitfield has been injured in reliance upon Harbor National Bank's
promises to him as will shown to the trier of fact, including but not limited to, physical and
mental distress and financial loss. In addition thereto, the actions of the Plaintiff entitle
Mr. Whitfield to an award of punitive daméges.

FOR AN EIGHTH CAUSE OF ACTION

(Abuse of Process as to David Swanson and BNC Bancorp through its employee/agent
Scott Warren)

55. Mr; Whitfield hereby incorporates the allegations of the foregoing
paragraphs as if fully restated herein.

56. Mr. Scott Warren claims he called Mr. David Swanson for the advice to
procure a title endorsement in order to renew the loan for the Black Rush Property. |

57. Mr. Swanson claims that Mr. Scott Warmen called him regarding the
anticipated closing between Mr. Whitfield and Harbor National Bank, said closing set to

occur on June 28, 2012,
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Mr. David Swanson that this advice was given and received before the June 28, 2012
closing, there is no evidence of any such phone call as the phone records from Mr.
David Swanson's cell phone and his office line show no record of a phone call from Mr.
Scott Warren cell phone or office line in June of 2012.

59. Because the telephone records show the phone call never occurred, the
swomn testimony that the call was made, when In fact evidence shows it was not made at
the time, was given with the ulterior purpose of fabricating a legal defense for the bank's
failure to renew its contractual obligations to renew Mr. Whitfield's loans.

60. Mr. David Swanson has represented that Scott Warren called him regarding
an anticipated closing, in which he gave advice to Mr. Warren to procure a title
endorsement. As alleged previously, Mr. Swanson and his law firm have no proof the

advice was ever given as there is no engagement letter, fee agreement correspondence,

records of any kind, opinion letters, or billing entries at the firm to corroborate the legal
defense that Mr. Swanson provided the information at the time he claims the adyice was
made. Additionally, there is no evidence of the communication itself from Mr. Warren's
cell phone or office line to Mr. Swanson’s cell phone or office line, further evidence that
the communication was never made, when Mr. Swanson and Mr. Warren claim it was.

61. The swomn testimony that the call was placed before closing, when in fact it
was not, was a willful or overt act, done with the intent and 6ollateral objective of furnishing
a legal defense (advice of counsel) for the bank and injuring Mr. Whitfield.

62. The sworn testimony by each Mr. Scott Warren ad Mr. David Swanson was

a misuse and perversion of legal prdcess by fabricating a legal defense (advice of
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The acts described above and herein have caused damage to Mr. Whitfield by incurring
actual damages, both mental and pecuniary, including by way of exahple only and
without limitation: loss of time, injury to property and financial standing, shame,
mortification, mental anguish, mental pain and suffering, emotional distress, loss of
enjoyment of life, injury to feelings, an overall degradation of health, and was hindered
from, and will continue to be hindered from attending to his usual duties and affairs of life,
as a direct and proximate result of the aforesaid conduct of Harbor National Bank, in an

exact amount of actual, consequential and special damages as to be determined by a

trier of fact.
FOR A NINTH CAUSE OF ACTION
(Civil Conspiracy as to David Swanson and BNC Bancorp through its employee/agent
Scott Warren)

63. Mr. Whitfield hereby incorporates the allegations of the foregoing

paragraphs as if fully restated herein. | |

| 64. As alleged above, Mr. Scott Warren claims he called Mr. David Swanson
for the advice to procure a title endorsement in order to renew the loan for the Black Rush
Property.

85. - Mr. Swanson claims that Mr. Scott Warren called him regarding the
anticipated closing between Mr. Whitfield and Harbor National Bank, said closing set to
occur on June 28, 2012,

86. Despite providing such sworn testimony by each Mr. Scott Warren and
Mr. David Swanson that this advice was given and received before the June 28, 2012

closing, there is no evidence of any such phone call as the phone records from Mr.
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Scott Warren cell phone or office line in June of 2012.
67. Because the telephone records show the phone call never occurred, the

sworn testimony that the call was made, when in fact it was not made at the time, was

given with the ultén‘or purpose of fabricating a legal defense for the bank'’s failure to fenew
its contractual obligaﬁons_to renew Mr, Whitfield's loans.

68. Mr. David Swanson has represented that Scott Warren called him regarding
an anticipated closing, in which he gave advice to Mr. Wamren to procure a title
endorsement. As alleged previously, Mr. Swanson and his law firn have no proof the
advice was ever given as there is no engagement letter, fee agreement, correspondence,
records of any kind, opinion letters, or billing entries at the fim to c_:orroborate the legal
defense that Mr. Swanson provided the infprmation at the time he claims the advice was
made. Additionally, there is no evidence of the communication itself from Mr. Warren's
cell phone or office Iiné to Mr. Swanson's cell phone or office line, further evidence that
the communication was never made, when Mr. Swanson and Mr. Warren claim it was.

.69. The swom te;timony that the call was placed before closing, when In fact it
was not, was a willful or overt act, done with the intent and collateral objective of furnishing
a legal defense (advice of counsel) for the bank and injuring Mr. Whitfield.

70. The swom testimony by each Mr. Scott Warren and Mr. David Swanson
was a misuse and perversion of legal process by fabricating a legal defense (advice of

counsel) when one in fact had never been given at the time claimed to have been given.
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his own personal inferest as they were performed outside the scope of his law firm's
representation of Harbor National Bank.

72. The actions of David Swanson and Scott Warren as alleged above and
herein constitute an combination of two or more persons that was done with the purpose
of fumishing a legal defense (advice of counsel) for the bank and injuring Mr. Whitfield
which has caused him special damages, beyond damages specified in his other causes
of action for having to incur attorney’s fees and costs assoclated with Harbor National

Bank's advice of counsel defense which should never have been incurred.

FOR A TENTH CAUSE OF ACTION
(Cross-Claim for Equitable Indemnity as to Co-Defendant Cindy Whitfield)

© 73. . Mr. Whiifield hereby incorporates the allegations of the foregoing
p'aragraphs as if fully restated herein.

74.  To the extent, if any, that Mr. Whitfield is held liable to the Plaintiff in this
action, which such liability is expressly denied, such liability would be a proximate result
of the wrongful acts, breach of duties, omissions, and/or negligence of Cindy Whitfield
and/or her agents in failing to give her permission and/or authorization to renew the loan
for the subject property located at 1055 Black Rush Circle, Mount Pieasant, South
Carolina, sald demand being made as a defense of Harbor National Bank to close all of
the renewal loans set forth in Exhibit “C". |

75.  Specifically, the closing attorney Mark Weeks and Mr. Whitfield's previous

counsel Lauren Felder have stated that Mrs. Cindy Whitfield’s counsel Stanley Jaskiewicz
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Property. Lauren Felder was advised by either Staniey Jaskiewicz or his paralegal Dena
Hardison that Mrs. Cindy Whitfield, “would not sign off on the mortgage as Mr. Whitfield
was solely responsible under the Final Family Court Order.” Additionally, Mrs. Cindy
Whitfleld was told by Mr. Jaskiewicz paralegal Dena Hardison that, “he [Mr. Whitfield]
could not refinance my home or borrow the equity in it as he would be putting another nail
in his coffin.” According to Mrs. Whitfield, Ms. Dena Hardison gave her this advice before
the closing? and was also told by Ms. Hardison not to, “do anything until | talk to Stan,”
regarding gaining access to her home for an appraisal. According to Mrs. Whitfield, Mr.
Jaskiewicz never called her back regarding any issues related to procuring her consent
to rene‘;lv her home.

76. To the extent, if any, that Mr. Whitfield is held liable to the Plaintiff in this
action, which such liability is expressly denied, these wrongful acts, breach of duties,
omissions, andfor negligence of Cindy Whitfield and/or her agents have damaged Mr.
Whitfield, including but not limited to consequential and special damages, and the
imposition of attomey's fees and costs in defending the foreclosure énd prosecuting the
Counterclaims as alleged herein. Mr. Whitfield and Mrs. Cindy Whitfield had a special
relationship by virtue of their continuing family court obligations that would support a claim
 for indemnity against Mrs. Cindy Whitfield. Moreover, Mr. Whitfield is wholly without fault
for Cindy Whitfield failing to provide her permission and/or authorization to renew the loan

for the Black Rush Property.

2 Mrs. Whitfield indicated this statement was made by Ms. Hardison at the time the appraiser was attempting to gain
access to Mrs. Whitfield's home— in May and June of 2012, Correspondence was sent 10 Stanléy Jaskiwicz advising
him of appraisal access issue on June 11, 2012.
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action, which such liability is expressly denied, Mr. Whitfield would be entitled to be
equitably indemnified for such liability from Cindy Whitfield for any liability that Mr.
Whitfield is found to have incurred to the Plaintiff such that Mr. Whitfield would be entitled
to récover his consequential and special damages, attorney’s fees and costs, moenies
adjudged owed to the Plaintiff and/or monies expended by way of settlament of Plaintiff's
claims as a result of Cindy Whitfield and/or her agents wrongful acts, breach of duties,

omissions, and/or negligence as afore-described.

WHEREFORE, Defendants prays for relief as set forth below together with
such further relief as this court deems just:

a. Actual damages;

b. Compensatory damages;

c. Special damages;

d. Statutory damages;

e. Treble Damages

'f. Disgorgement of profits,

g. Restitution;

h. Rescission;

i. Injunctive relief; and

j- Attommeys’ fees and costs
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Mr. Whitfield demands a jury trial on all counts stated above. These causes of
action must be tried before any equitable causes of action asserted by either party can

be disposed of. See Gardner v. Travis, 316 S.C. 315, 450 S.E.2d 54 (Ct. App. 1894)

Respectfully submitted,
SSOCIATES, LLC

HALVERS 7 \
. St/ (L

Brent S. Halversen
171 Church Street, Suite 330
Charieston, SC 29401

/ T: 843-284-5790
F: 864-326-4844
Email: brent@halversenlfaw.com
Attorneys for the Defendant

Pl 4t

, 2016.
Charleston, South Carolina
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| certify that | served the foregoing Fourth mended Answer, Affimative Defenses

and Counterclaims upon all counsel of record by affixing same with proper postage
placing same with the United Stat

es Pgstal Service addressed to the parties and
counsel’s last known address on this __- ay of March, 2016.

HALVERSEN & ASSOCIATES, LLC

By: / /
Brent S. Halversen
171 Church Street, Suite 330
Charleston, SC 29401
T: 843-284-5780
F: 864-326-4844

Email: brent@halversenlaw.com

. o3
X
Charlest uth Carolina 2%y O "T‘\
March_ 472016 §ag Z% |
i3E =
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STATE OF SOUTH CAROLINA )} IN THE COURT OF COMMON PLEAS
COUNTY OF BERKELEY ) CASE NUMBER: 2012-CP-08-2618
Harbor National Bank,

Plaintiff,
REPLY TO FOURTH AMENDED
ANSWER, AFFIRMATIVE DEFENSES

AND COUNTERCL£M§

xXr=
Ao
—2
mx
<o

V.
Anthony M. Whitfield,

Defendant.
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The Plaintiff, replying to the allegations of the Fourth Amended Answcﬁ%%‘irrﬁtwe
Defenses and Counterclaims, would show unto this Court: . i

1. Each and every allegation contained in said Fourth Amended Answer, Afﬂmé@
Defenses and Counterclaims not hereinafter specifically admitted is denied.

2. The allegations of Paragraphs One (1) through Ten (10) of the Answer,
Affimmative Defenses and Counterclaims fail to make allegations against the Plaintiff reqﬁiring a
response; to the extent they make such allegations, the same are hereby denied.

3. Responding to the allegations of Paragraph Eleven (11) of the Fourth Amended
Answer, Affirmative Defenses and Counterclaims, the Plaintiff admits that the Defendant applied
to the Plaintiff for a credit commitment to purchase and refinance commercial real estate in the
furtherance of his business in the Berkeley, Dorchester and Charleston County areas, and that the
Defendant had financed other transactions with Southtrust Bank; the remaining allegations of
Paragraph Eléven (1) of the.Fourth Amended Answer, Affirmative Defenses and Counterclaims
are denied.

4, The allegations of Paragraphs Twelve (12) and Thirteen (13) of the Fourth
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Amended Answer, Affirmative Defenses and Counterclaims are denied.

5. Responding to the allegations of Paragraph Fourteen (14) of the Fourth Amended
Answer, Affirmative Defenses and Counterclaims, the Plaintiff admits that it provided the
attached Exhibit “A” to the Defendant setting forth the terms and conditions upon which it would
agree to extend credit to the Defendant, the terms and conditions of which are explicitly set forth
in the said correspondence, and the Plaintiff craves reference to the said correspondence to
determine the terms and conditions of such commitment; any allegations contained in Paragraph
Fourteen (14) of the Fourth Amended Answer, Affirmative Defenses and Counterclaims not
hereinafter spec'iﬁcally édmitted are denied.

6. Responding to the allegations of Paragraph Fifteen (15) of the Counterclaim, the
Plaintiff admits that the Defendant chose a fixed interest rate as set forth in the applicable Note;
any allegations contained in Paragraph Fifteen (15) of the Fourth Amended Answer, A ffirmative
Defenses Qnd Counterclaims in addition to or other than this specific admission are denied.

7. ‘The allegations of Paragrabh Sixteen (16) of the Fourth Amended Answer,
Affirmative Defenses and Counterclaims are denied.

8. Responding to the allegations of Paragraph Seventeen (17) of the Fourth
Amended Answer, Affimative Defenses and Counterclaims, the Plaintiff admits that the
Defendant made payments under the terms of and pursuant to the Promissory Note; any
allegations contained in Paragraph Seventeen (17) of the Fourth Amended Answer, Affirmative
Defenses ana Counterclaims in addition to or other than this specific admission are denied.

9. Responding to the allegations of Paragraph Eighteen (18) of the Fourth Amended
Answer, Affirmative Defenses and Counterclaims, the Plaintiff admits that it requested copies of

the Defendant’s tax returns pursuant to the terms of line of credit and the note and mortgage, that
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Defendant requested to be provided with a lower interest rate, and that the Plaintiff was
considering terminating the loans duc to the Defendant’s failure to provide necessary
documentation; any allegations contained in Paragraph Eighteen (18) obf the Fourth Amended
Answer, Affirmative Defenses and Counterclaims in addition to or other than this specific

admission are denied.

10.  Responding to the allegations of Paragraph Nineteen (19) of the Fourth Amended

Answer, Affirmative Defenses and Counterclaims, the Plaintiff admits that it wrote to the
Defendant again advising of the need for sufficient financial information, including tax returns,
to evaluate the proposal to renew loans with the Defendant, that the Defendant thereafter advised
of the completion of the tax returns, that the Defendant requested modified terms for the loans,
and that Angela Bell communicated with a senior credit analyst regarding the successful receipt
of required documentation from the Defendant; any allegations contained in Paragraph Nineteen
(Il 9) of the Fourth Amended Answer, Affirmative Defenses and Counterclaims in addition to or
other than this specific admission are denied.

11.  Responding to the allegations of Paragraph Twenty (20) of the Fourth Amended

Answer, Affimative Defenses and Counterclaims, the Plaintiff admits the Notes secured by

mortgages on 732 Gahagan and 110 Mepkin matured by their terms, that in a meeting with the

Defendant that an agreement was reached upon the terms and conditions upon which certain
Joans could be renewed, that renewal terms included the terms contained in a June 26, 2012 letter
to Mr. Whitfield; any allegations contained in Paragraph Twenty (20) of the Fourth Amended
.Answer, Affirmative Defenses and Counterclaims in addition to or other than this specific
admission are denied.

12.  Responding to the allegations of Paragraph Twenty-One (21) of the Fourth
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Amended Answer, Affirmative Defenses and Counterclaims, the Plaintiff admits the Scott
Warren. issued a terms letter to Mr. Whitfield setting forth the terms and conditions under which
it would agree to renew the loans in existence, and that the letter is attached to the Fourth
Amended Answer, Affirmative Defenses and Counterclaims as Exhibit “B”; any allegatioﬁs
contained in Paragraph Twenty-One (21) of the Fourth Amended Answer, Affirmative Defenses
and Counterclaims in addition to or other than this specific admission are denied.

13.  Responding to the allegations of Paragraph Twenty-Two (22) of the Fourth
Amended Answer, Afﬁrmativé Defenses and Counterclaims, the Plaintiff admits the Plaintiff
attended a scheduled closing at the office of attomey Mark Weeks, that it was discovered that
Defendant had transferred an interest in the Black Rush property to his ex-wife, Cindy Whitfield,
and that it was; required as a condition of the closing either that Mrs. Whitfield sign the new
mortgage or that a title endorsement be obtained; any allegations contained in Paragraph
Twenty-Two (22) of the Fourth Amended Answer, Affirmative Defenses and Counterclaims in
addition to or other than this specific admission are denicd.

14. Responding to the allegations of Paragraph Twenty-Three (23) of the Fourth
Amended Answer, Affirmative Defenses and Counterclaims, the Plaintiff admits the closing of
the new loans never took place; ; any allegations contained in Paragraph Twenty-Three (23) of
the Fourth Amended Answer, Affirmative Defenses and Counterclaims in addition to or other
than this specific admission are denied.

FOR A FIRST DEFENSE TO THE FIRST COUNTERCLAIM
(DENIAL)

15. Responding to the allegations of Paragraph Twenty-Four (24) of the Fourth

Amended Answer, Affirmative Defenses and Counterclaims, the Plaintiff repeats and realleges
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the allegations of Paragraphs One (1) through Fourteen (14) of this Reply as if repeated herein
verbatim.

16.  The allegations of Paragraphs Twenty-Five (25), Twenty-Six (26), and
Twenty-Seven (27) of the Fourth Amended Answer, Aﬁi‘nnative Defenses and Counterclaims are
denied.

FOR A FIRST DEFENSE TO THE SECOND COUNTERCLAIM
(DENIAL)

17.. Respbnding to the allegations of Paragraph Twenty-Eight (28) of the Fourth
Amended Answer, Affirmative Defenses and Counte;claims, the Plaintiff repeats and realleges
the allegations of Paragraphs One (1) through Sixteen (16) of this Reply as if repeated herein
verbatim. |

18.  Responding to the allegations of Paragraph Twenfy-Nine (29), the Plaintiff admits
that it proposed to finance the line of credit through either a fixed rate or floating rate to be
chosen by the Defendant, and that it stated its intention to agree to refinance the book of loans the
Defendant had with the Plaintiff provided that the Defendant met the terms and conditions
imposed upon the proposed trahsaction; the remaining allegations of Paragraph Twenty-Nine
(2§) of the Fourth Amended Answer, Affirmative Defenses and Counterclaims are denied.

19.  The allegations of Paragra;;h Thirty (30) of the Fourth Amended Answer,
Affirmative Defenses and Counterclaims are denied.

FOR A FIRST DEFENSE TO THE THIRD COUNTERCLAIM
(DENIAL)

20. Responding to the allegations of Paragraph Thirty-One (31) of the Fourth
Amended Answer, Affirmative Defenses and Counterclaims, the Plaintiff repeats and realleges

the allegations of Paragraphs One (1) through Nineteen (19) of this Reply as if repeated herein
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verbatim,

21.  The allegations of Paragraphs Thirty-Two (32), Thirty-Three (33), Th_irty-Four
(34), Thirty-Five (35), Thirty-Six (36) and Thirty-Seven (37) of the Fourth Amended Answer,
Affirmative Defenses and Counterclaims are denied. |

FOR A FIRST DEFENSE TO THE FOURTH COUNTERCLAIM
(DENIAL)

22.  Responding to the allegations of Paragraph Thirty-Eight (38) of the Fourth
Amended Answer, Affirmative Defenses and Counterclaims, the Plaintiff repeaG and realleges
the allegations of Paragraphs One (1) through Twenty-One (21) ‘of this Reply as if repeated
herein verbatim.

23. Résponding to the allegations of Paragraphs Thirty-Nine (39) of the Fourth
Amended Answer, Affirmative Defenses and Counterclaims, the Plaintiff admits that it proposed
-to finance the line of credit through either a fixed rate or floating rate to be chosen by the
Defen_daht, and that it stated its intention to agree to refinance the book of loans the Defendant
had with the Plaintiff provided that the Defendant mei the terms and conditions imposed upon
the proposed transaction; the remaining allegations of Paragraph Thirty-Nine (39) of the Fourth
Amended Answer, Affirmative Defenses and Counterclaims are denied.

24, The allegations of Parégraphs Forty (40), and Forty-One (41) of the Fourth
Amended Answer, Affirmative Defenses and Counterclaims are denied.

FOR A FIRST DEFENSE TO THE FIFTH COUNTERCLAIM
(DENIAL)

25. Reéponding to the allegations of Paragraph Forty-Two (42) of the Fourth
Amended Answer, Affirmative Defenses and Counterclaims, the Plaintiff repeats and realleges

the allegations of Paragraphs One (1) through Twenty-Four (24) of this Reply as if repeated
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herein verbatim.

26.  The allegations of Paragraphs Forty-Three (43), Forty-Four (44), Forty-Five (45)
and Forty-Six (46) of the Fourth Amended Answer, Affirmative Defenses and Counterclaims are
denied. |

FOR A FIRST DEFENSE TO THE SIXTH COUNTERCLAIM
(DENIAL)

27.  Responding to the allegations of Paragraph Forty-Seven (47) of the Fourth
Amended Answer, Affirmative Defenses and Counterclaims, the Plaintiff repeats and realleges
the allegations of Paragraphs One (1) through Thirty-Two (26) of this Reply as if repeated herein
verbatim.’

28.  The allegations of Paragraphs Forty-Eight (48), Forty-Nine (49) and Ei&y (50) of
the Fourth Amended Answer, Affirmative Defenses and Counterclaims are denied.

_ FOR A FIRST DEFENSE TO THE SEVENTH COUNTERCLAIM
(DENIAL)

29.  Responding to the allegations of Paragraph Fifty-One (51) of the Fourth Amended
Answer, Affirmative Defenses and Counterclaims, the Plaintiff repeats and rcalleges the
allegations of Paragraphs One (1) through Twenty-Eight (28) of this Reply as if repeated herein
verbatim.

30.  The allegations of Paragraphs Fifty-Two (52), Fifty-Three (53) and Fifty-Four

(54) of the Fourth Amended Answer, Affirmative Defenses and Counterclaims are denied.
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FOR A SECOND DEFENSE
(STATUTES OF LIMITATIONS)

31.  Further responding to the allegations of all Counterclaims, the Plaintiff would
show that such claims are barred by the applicable statutes of limitations, for which reason the
Defcndant cannot recover in any sum whatsoever.

FOR A THIRD DEFENSE
(FAILURE TO STATE A CLAIM)

32.  Further responding to the allegations of all Counterclaims, the Plaintiff would
show that such Counterclaims fail to state claims upon which relief can be granted, for which

reason the Defendant cannot recover in any sum whatsoever.

FOR A FOURTH DEFENSE
(LACK OF RELIANCE)

33.  Further responding to the allegations of all Counterclaims, the Plaintiff would
show that the Defendant failed to rely or have any right to rely upon the alleged representations
other than as contained in the written contracts betwcen the parties, for which reason the

Defendant cannot recover in any sum whatsoever,

FOR A FIFTH DEFENSE
(REGULATED TRANSACTIONS)

34,  Further responding to the allegations of the Fourth Counterclaim, the Plaintiff
would show that the actions and activities of the Plaintiff are regulated by- the state and federal
government, that the performance of said actions were in compliance with said state and federal

rcgulations, and thus that the transactions are exempt from S.C. Code Ann. §39-5-10 et seq.
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FOR A SIXTH DEFENSE
(OTHER CLAIM ALREADY PENDING)

35.  Further responding to the allegations of the Counterclaims, the Plaintiff would
show that another action is pending between thc same parties for the same counterclaims, for
which reason the said counterclaims are improper and should be dismissed pursuant to Rule
12(b)(8), SCRCP.

FOR A SEVENTH DEFENSE
. (STATUTE OF FRAUDS)

35.  Further responding to the allegations of the Counterclaims, the Plaintiff would
- show that Defendant’s claim fails to comply with the statute of frauds, S.C. Code § 32-3-10, and

the lender liability statute of frauds, S.C. Code § 37-10-107.

WHEREFORE, having fully responded to the allegations of the Fourth Amended

Answer, Affirmative Defenses and Counterclaims, the Plaintiff prays that the same be dismissed;

and that this Court enter judgment for the relief sought in the Complaint.

N -

Brian C. Dufly

Seth W. Whitaker

DUFFY & YOUNG, LLC

96 Broad Street

Charleston, South Carolina 29401
(843) 720-2044 (phone)

(843) 720-2047 (fax)

and

Page -9-

R. 146



Robert A, Bernstein
BERNSTEIN & BERNSTEIN, P.A.
Post Office Box 20519
Charleston, SC 29413-0519
(843) 529-1111

(843) 529-0035 (fax)
Attorneys for the Plaintiff

May 8, 2014
Charleston, South Carolina
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STATE OF SOUTH CAROLINA ) INTHE COURT OF COMMON PLEAS
COUNTY OF BERKELEY ~ tDIWHAY -3 ?H W&k numBER: 2012-CP-08-3478

MARY P. BROWN

; CLERK OF £OURT
Harbor National Bank, BERKELEY CE{UNTY; sc
Plaintiff, )
} REPLY TO THIRD AMENDED
v. ) ANSWER, AFFIRMATIVE DEFENSES,
} AND COUNTERCLAIMS
Anthony M. Whitfield, }
)
Defendant. )
}.

The Plaintiff, replying to the allegations of the Third Amended Answer, Affirmative
Defenses and Cdumerclaims, would show unio this Court:

1. Each and eVéry allegation contained in said Third Amended Answer, Affirmative
Defenses and Counterclaims not hereinafter speciﬁcally admitted is denied.

2. The allegations of Paragraphs One (1) through Ten (10) of the Auswer,
Affirmative Defenses and Counterclaims fail to make allegations against the Plaintiff requiring a
response; to the extent they make such allegations, the same are hereby denied.

3. Responding to the allegations of Paragraph Eleven (11) of the Third Amended
Answer, Affirmative Defenses and Counterclaims, the Plaintiff admits that the Defendant applied
to the Plaintiff for a credit commitment to purchase and refinance commercial real estate in the
furtherance of his business in the Berkeley, Dorchester and Charleston County areas, and that the
Defendant had financed other transactions with Southtrust Bank; tﬁe remaining allegations of
Paragraph Eleven (11) of the Third Amended Ahswer, Affirmative Defenses aﬁd Counterclaims
are denied. |

4. The allegations of Paragraphs Twelve (12) and Thirteen (i13) of the Third

™/
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Amended Answer, Affirmative Delenses and Counterclaims are denied.

5. Responding to the allegations of Paragraph Fourteen (14) of the Third Amended
Answer, Affirmative Defenses and Counterclaims, the Plaintiff gdmits that it provided the
attached Exhibit “A” to the Defendant setting forth the terms and conditions upon which it would
agree to extend credit to the Defendant, the terms and conditions of which are explicit]y set forth
in the said correspondence, and thc Plaintiff craves reference to the said correspondence to
determine the terms and conditions of such commitment; any allegations contained in Paragraph
Fourteen (14) of the Third Amended Answer, Affirmative Defenses and Counterclaims not
hereinafter specifically admitted are denied.

6. Responding to the allegations of Paragraph Fiﬁéen (15) of the Counterclaim, the
Plaintiff admits that the Defendant chose a fixed interest rate as set forth in the applicable Note;
any allegations contained in Paragraph Fifteen (15) of the Third Amended Aﬁswer, Affirmative

Defenses and Counterclaims in addition to or other than this specific admission are denied.

7. The allegations of Paragraph Sixteen (16) of the Third Amended Answer,

Affirmative Defenses and Counterclaims are denied.

8. Responding to the allegations of Paragraph Seventeen (17) of the Third Amended
Answer, Affirmative Defenses and Counterclaims, the Plaintiff admits that the Defendant made
payments under the terms of and pursuant to the Promissory Note; any allegations contained in
Paragraph Seventeen (17) of the Third Amended Answer, Affirmative Defenses and
Counterclaims in addition to or other than this specific admission are denied.

9. Responding to the allegations of Paragraph Eighteen (18) of the Third Amended
Answer, Affirmative Defenses and Counterclaims, the Plaintiff admits that it requested copies of

the Defendant’s tax returns pursuant to the terms of line of credit and the note and mortgage, that

R. 149



Defendant requested to be provided with a lowef interest rate, and that the Plaintiff was
considering terminating the loans due to ‘the Defendant’s failure to provide necessary
documentation; any allegations contained in Paragraph Eighteen (18) of the Third Amended
Answer, Affirmative Defenses and Counterclaims in addition to or other than this specific
admission are denied.

10.  Responding to the allegations of Paragraph Nineteen (19) of the Third Amended
Answer, Affirmative Defenses and Counterclaims, the Plaintiff admits that it wrote to the
Defendant again advising of the need for sufficicnt financial information, including tax returns,
to evaluate the proposal to renew loans with the Defendant, that the Defendant thereaﬂer advised
of the completion of the tax returns, that the Defendant requested modified terms for the loans,
and that Angela Bell communicated with a senior credit analyst regarding the successful receipt
of required documentation from the Defendant; any allegations contained in Paragraph Nineteen
{19) of the Third Amended Answer, Affirmative Defenses and Counterclaims in addition to or
other than this specific admission are dented.

11.  Responding to the allegations of Paragraph Twenty (20) of the Third Amended
Answer, Affirmative Defenses and Counterclaims, the Plaintiff admits the Notes secured by
mortgages on 732 Gahagan and 110 Mepkin matured by their terms, that in a meeting with the
Defendant that an agreement was reached upon the terms and conditions upon which ccrtain
loans could be renewed, that renewal terms included the terms contained in a June 26, 2012 letter
to Mr. Whitfield; any allegations contained in Paragréph Twenty (20). of the Third Amended
Answer, Affirmative Defenses and Counterclaims in addition to or other than this specific
admission are denied.

12.  Responding to the allegations of Paragraph Twenty-One (21) of the Third
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Amended Answer, Affirmative Defenses and Counterclaims, the Plaintiff admits the Scott
Warren issued a terms letter to Mr. Whitfield setting forth the terms and conditions under which
it would agree to renew the loans in existence, and that the letter is attached to the Third
Amended Answer, Affirmative Defenses and Counterclaims as Exhibit “B”; any allegations
contained in Paragraph Twenty-One (21) of the Third Amended Answer, Af’ﬁrmative Defenses
and Counterclaims in addition to or other than this specific admission are denied.

13.  Responding to the allegations of Paragraph Twenty-Two (22) of the Third
Amended Answer, Affirmative Defenses and Counterclaims, the Plaintiff admits the Plaintiff
attended a scheduled closing at the office of attorney Mark Weeks, that it was discovered that
Defendant had transferred an interest in the Black Rush property to his ex-wife, Cindy Whitfield,
and that it was required as a condition of the closing either that Mrs. Whitfield sign the new
mortgage or that a title endorsement be obtained; any allegations contained in Paragraph
Twénty-Two (22) of the Third Amended Answer, Affirmative Defenses and Counterclaims in
addition to or other than this specific admission are denied.

14. Responding to the allegations of Paragraph Twenty-Three (23) of the Third
Amended Answer, Affirmative Defenses and Counterclaims, the Plaintiff admits the closing of
the new loans never took place; ; any allegations contained in Paragraph Twenty-Three (23) of
the Third Amended Answer, Affirmative Defenses and Counterclaims in addition to or other than
this specific admisston are. denied.

FOR A FIRST DEFENSE TO THE FIRST COUNTERCLAIM
(DENIAL)

15.  Responding to the allegations of Paragraph Twenly-Four (24) of the Third

Amended Answer, Affirmative Defenses and Counterclaims, the Plaintiff repeats and realleges
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the allegations of Paragraphs One (1) through Fourteen (14) of this Reply as if repeated herein
verbatim.

16.  The allegations of Paragraphs Twenty-Five (25), Twenty-Six (26), and
Twenty-Seven (27) of the Third Amended Answer, Affirmative Defenses and Counterclaims are
denied.

FOR A FIRST DEFENSE TO THE SECOND COUNTERCLAIM
(DENIAL)Y '

17.  Responding to the allegations of Paragraph Twenty-Eight (28) of the Third
Amended Answer, Affirmative Defenses and Counterclaims, the Plaintiff repeats anci realleges
the allegations of Paragraphs One (1) through Sixteen (16) of this Reply as if repeated herein
verbatim.

18.  Responding to the allegations of Péragraph Twenty-Nine (29), the Plaintiff admits
that it proposed to finance the line of credit through either a fixed rate or floating rate to be
chosen by the Defendant, and that it stated its intention to agree to refinance the book of loans the
Defendant had with the Plaintiﬁ” provided that the Defendant met the terms and conditions
imposed upon the proposed transaction; the remaining allegations of Paragraph Twenty-Nine
(29) of the Third Amended Answer, Affirmative Defenses and Counterclaims are denied.

19.  The allegations of Paragraph Thirty (30) of the Third Amended Answer,
Affirmative Defenses and Coumerclaimg are denied.

FOR A FIRST DEFENSE TO THE THIRD COUNTERCLAIM
(DENIAL)

20.  Responding to the allegations of Paragréph Thirty-One (31} of the Third Amended
Answer, Affirmative Defenses and Counterclaims, the Plaintiff repeats and realleges the

allegations of Paragraphs One (1) through Nineteen (19) of this Reply as if repeated herein
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verbatim.

21.  The allegations of Paragraphs Thirty-Two (32), Thirty-Three (33), Thirty-Four
(34), Thirty-Five (35), Thirty-Six (36) and Thirty-Seven (37) of the Third Amended Answer,
Affirmative Defenses and Counterclaims are denied.

FOR A FIRST DEFENSE TO THE FOURTH COUNTERCLAIM
(DENIAL)

22, Responding to the allegations of Paragraph Thirty-Eight (38) of the Third
Amended Answer, Affirmative Defenses and Counterclaims, the Plaintiff repcats and realleges
the allegations of Paragraphs One (1) through Twenty-One (21) of this Reply as if repeated
herein verbatim.

25. ‘ Respondiﬁg to the allegations of Paragraphs Thirty-Nine (39) of the Third
Amended Answer, Affirmative Defenses and Counterclaims, the Plaintiff admits that it proposed
to finance the line of credit through either a fixed rate or floating rate to be chosen by the
Defendant, and that it stated its intention to agree to refinance the book of loans the Defendant
had with the Plaintiff provided that the Defendant met the terms and conditiﬁns imposed upon
the proposed transaction; the remaining allegations of Paragraph Thirty-Nine (39) of the Third
Amended Answer, Affirmative Defenses and. Counterclaims are denied.

24,  The allegations.of Paragraphs Forty (40), and Forty-One (41) of the Third
Amended Answer, Affirmative Defenses and Counterclaims arc denied.

FOR A FIRST DEFENSE TO THE FIFTH COUNTERCLAIM
(DENIAL)

25.  Responding to the allegations of Paragraph Forty-Two (42) of the Third Amended
Answer, Affirmative Defenses and Counterclaims, the Plaintiff repeats and realleges the

allegations of Paragraphs One (1) through Twenty-Four (24) of this Reply as if repeated herein
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verbatim,

26.  The allegations qf Paragraphs Forty-Three (43), Forty-Four (44), Forty-Five (45)
and Forty-Six (46) of the Third Amended Answer, Afﬁmalive Defenses and Counterclaims are
denied.

FOR A FIRST DEFENSE TO THE SIXTH COUNTERCLAIM
(DENIAL)

27.  Responding to the allegations of Paragraph Forty-Seven (47) of the Third
Amended Answer, Affirmative Defenses and Counterclaims, the Plaintiff repeats and realleges
the allegations of Paragraphs One (1) through Twenty-Six (26) of this Reply as if repeated herein
verbatim.

28.  The allegations of Paragraphs Forty-Eight (48), Forty-Nine (49), and Fifty (50) of
the Third Amended Answer, Affirmative Defenses and Counterclaims are denied.

FOR A FIRST DEFENSE TO THE SEVENTH COUNTERCLAIM
« (DENIAL)

29.  Responding to the allegations of Paragraph Fifty-One (51) of the Third Amended
Answer, Affirmative Defenses .and Counterclaims, the Plaintiff repeats and realleges the
allegations of Paragmphs One (1) through Twenty-Eight (28) of this Reply as if repeated herein
verbatim. ” _

30. The allegations of Paragraphs Fifty-Two (52), Fifty-Three (53), and Fifty-Four

(54) of the Third Amended Answer, Affirmative Defenses and Counterclaims are denied.
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FOR A SECOND DEFENSE
(STATUTES OF LIMITATIONS)

3).  Further responding to the allegations of all Counterclaims, the Plaintiff would
show that such claims are barred by the applicable statutes of limitations, for which reason the
- Defendant cannot recover in any sum whatsoever.

FOR A THIRD DEFENSE
(FAILURE TO STATE A CLAIM)

32, Further responding to the allegations of all Counterclaims, the Plaintiff would
show that such Counterclaims fail to state claims upon which relief can be granted, for which

reason the Defendant cannot recover in any sum whatsoever,

FOR A FOURTH DEFENSE
(LACK OF RELIANCE)

33.  Further responding to the allegations of all Counterc]aims, the Plaintiff would
show that the Defendant failed to rely or have any right to rely upon the alleged representations
other than as contained in the written contracts between the parties, for which reason the

Defendant cannot recover in any sum whatsoever.

FOR A FIFTH DEFENSE
(REGULATED TRANSACTIONS)

34.  Further responding to the allegations of the Fourth Counterclaim, the Plaintiff
would show that the actions and activities of the Plaintiff are regulated by the state and federsl
government, that the performance of said actions were in compliance with said state and federal

regulations, and thus that the transactions are exemp't‘from 8.C. Code Ann. §39-5-10 et seq.
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FOR A SIXTH DEFENSE
(OTHER CLAIM ALREADY PENDING)

35.  Further responding to the allegations of the Counterclaims, the Plaintiff would

show that another action is pending between the same parties for the same counterclaims, for

which reason the said counterclaims are improper and should be dismissed pursuant to Rule

12(bX8), SCRCP.

FOR A SEVENTH DEFENSE
(STATUTE OF FRAUDS)

35.  Further responding to the allegations of the Counterclaims, the Plaintiff would
show that Defendant’s claim fails to comply with the statute of frauds, S.C. Code § 32-3-10, and

the lender liability statute of frauds, S.C. Code § 37-10-107.

WHEREFORE, having fully resbonded to the allegations of the Third Amended Answer,
‘Affirmative Defenses and Counterclaims, the Plaintiff prays that the same be dismissed, and that

this Court enter judgment for the relief sought in the Complaint.

Brian C. Duffy

Seth W. Whitaker

DUFFY & YOUNG, LLC

96 Broad Street

Charleston, South Carolina 29401

(843) 720-2044 (phone)
(843) 720-2047 (fax)

and
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Robert A. Bemnstein
BERNSTEIN & BERNSTEN, P.A.
Post Office Box 20519
Charleston, SC 29413-0519
(843) 529-1111

(843) 529-0035 (fax)
Attorneys for the Plaintiff

May 8, 2014
Charleston, South Caroling
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STATE OF SOUTH CAROLINA
COUNTY OF DORCHESTER

BANK OF NORTH CAROLINA,
Plaintiff,
VS,
N ANTHONY WHITFIELD, CINDY
WHITFIELD, AND DAVID SWANSON

Defendants.

N N S S S St Nat? st N Nt Nt Nt sl Ntt” et et “wael®

N

IN THE COURT OF COMMON PLEA&S 2
Z. v
£

2,

CASE NO. 2014-CP-18-1783% /=

DEFENDANT’S FOURTH AMENDED.
ANSWER. AFFIRMATIVE DEFENSE
CROSSCLAIM AND COUNTERCLAIM

(Breach of Contract, Negligent
Misrepresentation, Fraud in the
Inducement, Unfair Trade Practices,
Promissory Estoppel, Interference with
Prospective Contractual Relations, and

Breach of Contract Accompanied by
Fraudulent Act, Abuse of Process, Civil
Conspiracy, and Equitable indemnity)

(Jury Trial Demanded)

TO: ROBERT A. BERNSTEIN, ATTORNEY FOR PLAINTIFF

Comes now Defendant, Anthony Whitfield (hereinafter, “Mr. Whitfield") and

responds to the allegations of Plaintiffs Complaint as fallows:

1. Mr. Whitfield admits the allegations of Paragraphs 2, 3, 8, 14, 15, 16, 17,18

and 25.

2. Mr. Whitfield denies, the allegations of Paragraphs 13 and 23 to the extent

such Paragraphs reference previous allegations which are herein denied.
3 Mr. Whitfield admits the allegations of Paragraph 5, but denies that he
chose the stated interest rate and alleges that at all material times Plaintiff represented

the maturity date of the loan would be automatically extended by Plaintiff.
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4. Mr. Whitfield admits an assignment was made but denies the event of
default as alleged in Paragraph 24, 26 and 29.
5. Mr. Whitfield denies Paragraphs 1, 4,6, 7, 9, 10, 11, 12, 19, 20, 21, 22, 27
and 28.
6. Mr. Whitfield denies each and every allegation not specificaily enumerated
herein.
FIRST AFFIRMATIVE DEFENSE
7. Plaintiff's claims to foreclose on the 2007 Mortgage should be waived,
~ estopped, barred, and/or dismissed as Defendant made all payments as was required
under the Note and was told by Plaintiff numerous times that the April- 13, 2012 maturity
date as referenced in the Note would be automatically extended.
SECOND AFFIRMATIVE DEFENSE |
8. Plaintiff's claims in equity are barred by the doctrine of unclean hands
hands and equitablé estoppel. |
| | THIRD AFFIRMATIVE DEFENSE
9. Plaintiff's action should be barred by the doctrine of unconscionability,

fraud and duress.

FOURTH AFFIRMATIVE DEFENSE

10.  Upon information and belief, the subject note attempted to be foreclosed
upon is not the original note and therefore Plaintiff does not have standing pursue this

foreclosure action.
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COUNTERCLAIMS

Factual Allegations

11.  In 2006, Mr. Whitfield approached Charlie Rivers (hereinafter, “Mr. Rivers”)
of Harbor National Bank to purchase and refinance certain real estate in the lowcountry
counties of Berkeley, Dorchester and Charleston. Mr. Rivers .previously helped Mr.
Whitfield refinance over 26 loans when Mr. Rivers was a loan officer with Southtrust Bank.
These loans always had 30 year terms and never had balldon payments or required
refinancing or re-approval.

12.  Mr. Rivers promised Mr. Whitfield the same loans as he was previously
given by Mr. Rivérs, to-wit, 30 year bans with the best rate possible, with a 2 point
origination fee. There was no mention of balloon payments or re-qualiﬁcatiori anytime
during the 30 year loans. After a review of Mr. Whitfield's financial condition, Mr. Rivers
approved $1.5 million in loans to refinance rental properties. At the time, Mr. Whitfield
made clear to Mr. Rivers that the loans could not have demand features or have a balloon
payment. Mr. Rivers agreed.

13. In reliance on Mr. Rivers’ representations, Mr. Whitfield purchased the
© property af 732 Gahagan Drive, Summerville, SC 29485 (hereinaftér, “the Subject
Property”).

14.  Onorabout March 27, 2007 Mr. Whitfield was provided documentation from
Plaintiff stating that Mr. Whitfield wouid have the choide ofa 7.5% interest rate or a floating
rate of prime minus % % (See Exhibit "A” attached hereto).

15. Despite being provided documentation by Plaintiff that Mr. Whitfield would

have the choice of a 7.5% interest rate or a floating rate of prime minus % %, Mr. Whitfield
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was provided the higher 7.5% rate as opposed to the lower floating rate of prime minus
Y4 %.

16. Despite being provided documents at the closing with a April 13, 2012
maturity date on some of the loans, Mr. Whitfield was assured numerous times by loan
officer Angela Bell that the maturity date was just a formality and in fact was just a renewal
date and wouid be extended automatically with only adjustments of interest without any
re-qualifying or costs to extend. Despite making such assurances to Mr. Whitfield, loan
officer Angela Bell determined as early as 2010 that the loans would not be renewed as
she felt Mr. Whitfield was not providing financial information tq her. At the time she
" indicated she needed to “grease the wheel” with Mr. Whitfield's .accountant so the
accountant would tell her more information about Mr. Whitfield's financial status.

17. Because of Ms. Bell's assurances and representatioﬁs, Mr. Whitfield made
payments on the loan for the subject property from the origination of the loan every month
until the renewal date.

18.  In January, 2012, Plaintiff asked Mr. Whitfield for a copy of his recent tax
returns so that the loan could be automatically extended. As late as February 6, 2012,
loan officer Angela Bell sent an email to Mr. Whitfisid as_king him for tax information to
work on the “renewals.” On February 21, 2012, Mr. Whitﬁeld Informed loan officer Angela
Bell that he was under some financial pressure, that his health was suffering, and that he
wanted interest rates on par with the other mortgages he held with other banks. The
following day, Ms. Bell informed Harbor National Bank personnel (but not Mr. Whitfield)
that she was going to let Mr. Whitfield know that she would be asking him to move the

loans. Although she informed others of her intention not to renew the loans, Ms. Beil never
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told Mr. Whitfield that he needed to move the loans- at any point in time. Had Mr. Whitfieid
known Plaintiff never intended to renew the loan, Mr. Whitfield would have previously
reﬁnénced the loan with another lender at a time when it was possible.

19, v One week later, on February 28, 2012 loan officer Angela Bell wrote Mr.
Whitfield to let him know that she would have to have his 2010 tax retums in order to
request approval for renewal of his upcoming maturing loans. On April 2, 2012, Mr.
Whitfield informed loan officer Angela Bell that his 2010 tax.retums were complete and
that he urgently wanted his ioans modified since the rates were extremely high, and that
his health had been an issue. After receiving the information about receiving the tax
returns, the following day loan officer Angela Bell told a senior credit analyst at Harbor
National Bank, *I'm just glad the threats of no renewals finally worked.” Five days later,
on April 8, 2012, Mr. Whitfield suffered a heart attack.

20. Despite making assurances the loans would renew, two notes (732

Gahagan and 110 Mepkin) matured on April 13, 2012 without having been renewed by

the Plaintiff. On June 21, 2012 Chariie Rivers orally agreed to mddify the notes and
specifically agreed to: (a) extend the notes for a 25 year amortization with another 5 year
maturity; (b) eliminate the need for any principal pay downs; (c) eliminate the need for
additional collateral to secure the notes; (d) eliminate the need to cross collateralize the
loans; (e) waive the default interest rate of 14%; (f) back date the rate of 4.75% fo the
maturity of the April 13, 2012 maturities; and {(g) credit Mr. Whitfield’s overpayment of
Interest.

21. On June 26, 2012, Harbor National Bank vice president Scott Warren

signed a loan commitment letter to Mr. Whitfleld outlining the terms and conditions of the -
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renewals of all Mr. Whitfield's loans held by Harbor National Bank. The proposed new
icans dropped the interest rate to 4.75% and extended the maturities another 5 years.
(See loan commitment, attached hereto as Exhibit “B"). On the same day, Mr. Whitfield
was given drafts of new notes to sign for the closing which was to be i\1e|d on June 28,
2012. The new documents contained clauses that all of Mr. Whitfield's properties would
be cross collateralized, despite Mr. River's agreement and assurances not to cross
collateralize the properties (See Paragraph 20 (d) her‘ein).'

22. In reliance upon Mr. Warren's June 26, 2012 commitment letter, Mr.
Whitfield attended a scheduled closing at attorney Mark Weeks' law office. At the closing,
Mr. Warren informed Mr. Whitfield that a signed endorsement from a title company was
needed so that Mr. Whitfield's ex-spouse Cindy Whitfield would not be required to sign
the loan documents for one of the properties ﬂxét Cindy Whitfield resided in (hereinafter,

the “Black Rush Property”)'. At a certain point, Mr. Whitfield was informed by the closing
‘ attorney thét the endorsement could not be procured, that Mrs. Whitfield was refusing to
sign the morigage to the Black Rush Property, and Mr. Warren proposed that it would
only be possible to close two of the subject properties - Mepkin and Gahagan, but that if
the Black Rush Property ultimately couldn’t be closed, all properties including Mepkin and
Gahagan would have to be foreclosed upon.

23. Despite Harbor National Bank's representations that a title endorsement
was required to renew the Black Rush Property, Mr. Whitfield has subsequently leamed

that no such endorsement was required from the title company. Moreover, Harbor

! Plaintiff also attempted to procare a “Business Purpose Statement” from Mr. Whitfield indicating that the property
was to b used in Mr. Whitfield’s business despite having previous knowledge that the Biack Rush Property was in a
fact residential property for Mr. Whitfield's ex-wife Cindy Whitfield.
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National Bank failed to renew any of the loans listed in the June 26, 2012 commitment
letter despite agresing to do so, wilifully breaching their agreements, and causing Mr.
Whitfield damages as to be determined by the trier of fact.

FOR A FOR FIRST COUNTERCLAIM
(Breach of Contract)

24. Mr. Whitfield hereby incorporates the allegations of the foregoing

paragraphs as if fully restated herein.

25. Asdescribed above, Plaintiff indicated before énd after the origination of the
loan, verbally and in writing, that the loan to the Subject Property would be ainomatically
renewed.

26. Despite repeatedly making these representations and reassurances,

Plaintiff failed to renew the loan and instead declared Mr. Whitfleld to be in defauit despite

being paid all monthly instaliments on time, as and when due, breaching their agreement .

with Mr. Whitfield.

27. Although Plaintiff ultimately prpmised in writing to renew the foan on June
26, .2012, Plaintiff refuéed to close the loan on June 28, 2012, as described above,
breaching the terms of the offer contained in the writing. Mr. Whitfield has been injured in
reliance upon Harbor National Bank's promises to him as will shown to the trier of fact,
including but not limited to, physical and mental distress and financial loss. In addition

thereto, the actions of the Plaintiff entitle Mr. Whitfield to an award of punitive damages.
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FOR A SECOND CAUSE QF ACTION
(Negligent Misrepresentation)

28. Mr. Whitfield hereby incorporates the allegations of the foregoing
paragraphs as If fully restated herein.

29. As described above, Harbor National Bank made affirmative representations
to Mr. Whitfield that: (1) the initial loans would be 30 year loans; (2) the maturity date
referenced in the Note was simply a renewal date; and (3) the interest rate to be charged
would be Mr. Whitfield's choice of 7.5% or prime minus % %. The Plaintiff also made
representations, and an offer, that the loans would be renewed at 4.75% with a new
maturity date of July 10, 2017.

30. Plaintiff knew these representétions were false, misleading, and incomplete
when they were made. Such representations were (1) false, misleading and incomplete
when made; {2) were made for a pecuniary interest of the Plaintiff, (3) the Plaintiff owed
a duty of care to convey truthful information to Mr. Whitfield; (4) the Plaintiff breached that
duty by failing to exercise due care; (5) Mr. Whitfield was unaware that the representations
were false - and had no reason to suspect they were false as he placed his trust and
confidence in Plaintiff. As such, Mr. Whitfield had a right to rely on such information, and
did so rely on said information to his financial detriment as outlined above. Mr. Whitfield

has been injured in reliance upon Harbor National Bank's promises to him as will shown

to the trier of fact, including but not limited to, physical and mental distress and financial ‘

loss. In addition thereto, the actions of the Plaintiff entitle Mr. Whitfield to an award of

punitive damages.
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FOR A THIRD CAUSE OF ACTION
(Fraud in the Inducement)

31. Mr. Whitfield hereby incorporates the allegations of the foregoing
paragraphs as if fully restated herein.

32.  Atorabout the time of the initial loan originations, Plaintiff made affirmative
representations to Mr. Whitfield that: (1) the loans would be 30 year loans; (2) that the
maturity date referenced in the Notes were simply renewal dates; and (3) that the interest
rate to be chargbed would be Mr. Whitfield's choice of 7.5% or prime minus % %. The
Plaintiff also made representations, and an offer, that the loans would be renewed at
4.75% with new maturity dates of July 10, 2017. Such repfesentations were false,
incomplete and misleading when made, were material, were known by the Plaintiff to be
false, misleading and incompleté. and were intended to be relied upon. .

33.  Mr. Whitfield was unaware that the representations were false and had no
‘reason to suspect they were falsé, as he placed his trust and confidence in Plaintiff. As
such, Mr. Whitfield had a right to rely on such information, and did so rely on said
information to his detriment financial as outlined above. Had Mr. Whitfield known Plaintiff
néver intended to renew the loan, Mr. Whitfield would have previously refinanced the loan
with another lender at a time when it was possible. At a minimum, the Plaintiff should
have relayed their concems about renewals as early as documentary evidence suggest
Harbor National Bank had a concemn, to-wit, the year 2010.

34. These false representations were made to induce the Mr. Whitfield to enter
a high cost loan, and were made by the Plaintiff with the knowledge of their falsity.

35. Mr. Whitfield reasonably relied on the material representations of Plaintiff

and had no knowledge the representations made by the Plaintiff were faise and the Mr.
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Whitfield was, therefore, fraudulently induced by the Plaintiff to enter into the high cost
loan.

36.  Mr. Whitfield made a mistake in entering into the loan, which mistake was
unilateral. Mr. Whitfield was fraudulently induced by the Plaintiff to make the uhilateral
mistake as a direct, proximate and foreseeable result of the fraud, decett,
misrepresentation, and active concealment perpetrated upon Mr. Whitfield by the Plaintiff.

37. Subsequent to the origination of the loan, Mr. Whitfield has been informed
and now believes that the Plaintiff misrepresented the terms of the loan, verbally and in
writing By (1) not receiving 30 year loans, (2) representing that the maturity date was
- simply a renewal date; and (3) charging, and refusing to change, the interest rate of 7.5%.
The Plaintiff alsoc made representations, and an offer, to renew the loans at 4.75% with
a new maturity date of July 10, 2017 as agreed. As such, Mr. Whitﬁeld is entitled to avoid
or rescind the loan and to be returned to the status quo ante whereby the Plaintiff retums
to Mr. Whitﬁeld all monies paid by Mr. Whitﬁeld in exchange for Mr. Whitfield retuming
the amount of the loan proceeds to the Plaintiff. In addition thereto, Mr. Whitfield is entitied

to all incidental, consequential, direct and indirect damages proximately caused by

Plaintiff when they fraudulently induced Mr. Whitfield to enter into the loan transaction..

Mr. Whitfield has been ihjured in reliance upon Harbor National Bank's promises to him
as will shown to the trier of fact, including but not limited to, physical and mental distress
and financial loss. In addition thereto, the actions of the Plaintiff entitie Mr. Whitfield to an

award of punitive damages.
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FOR A FOURTH CAUSE OF ACTION
(Violation of Federal Trade Commission Act Section 5(a) 15 U.S.C. §45)
(As made applicable through SC Code §39-5-10 et.seq.)
38. Mr. Whitfield hereby incorporates the allegations of the foregoing
paragraphs as if fully restated herein.
39. As stated above, Plaintiff made affirmative representations to Mr. Whitfield
that: (1) the loans would be 30 year loans; (2) that the maturity dates referenced in the

Notes were simply renewal dates; and (3) that the interest rate fo be charged would be

Mr. Whitfleld's choice of 7.5% or prime minus % %. The Plaintiff also represented, and

made an offer, that the loans would be renewed at 4.75% with new maturity dates of July
10, 2017.

40. Plaintiffs acts enumerated above constitute “unfair or deceptive acts or

_ practices in or affecting commerce,” as those terms are defined in the Act. This prohibition

applies to all persons engaged in commerce, including banks. An act or practice is unfair

where it: (1) causes or is likely to cause substantial injury to consumers; (2) cannot be

reasonably avoided by consumers and; (3) is not outweighed by countervailing benefits

to consumers or to competition. In this case, Plaintiff's actions discussed above have

caused substantial injury to Mr. Whitfield.

41.  An act or practice is deceptive where: (1) a representati_on, omission, or
practice misleads or is likely to mislead the consumer; (2) a consumer’s interpretation of
the repreéentation. omission, or practice is considered reasonable under the
circumstances and; (3) the misleading representation, omission, or practice is material.
In this case, Plaintiff's actions were deceptive because Plaintiff clearly misrepresented

that the loans would be renewed. Mr. Whitfield has been injured in reliance upon Harbor

Page 11 of 22

R. 168



National Bank’s promises to him as will shown to the trier of fact, including but not limited

to, physical and mental distress and financial loss. In addition thereto, the actions of the
Plaintiff entitie Mr. Whitfield to an award of punitive damages.

FOR A FIFTH CAUSE OF ACTION
(Promissory Estoppel / Detrimental Reliance)

42. Mr. Whitfiekd hereby incorporates the allegations of the foregoing

paragraphs as if fully restated herein.

43. Mr. Whitfield relied on the promises of Angela Bell, Charlie Rivers, and Scott

Warren t{o renew and modify the loans.
| 44. These promises were unambiguous in their terms and were relied upon by

Mr. Whitfield. In particular, thers were no contingencies placed upon the June 26, 2012
written offer to renew any of the loans as title insured first mortgages were already in
place on the subject properties.

45. The reliance by Mr. Whitfield regarding renewing the loans was more than
expected and more than foreseeable by Harbor National Bank.

46. Mr. Whitfield has been injured in reliance upon Harbor National Bank's
prbmlses to him as will shown to the trier of fact, including but not limited to, physical and
mental distress and financial loss. In addition thereto, the actions of the Plaintiff entitle

Mr. Whitfield to an award of punitive damages.

FOR A SDXTH CAUSE OF ACTION

(Tortious Interference with Prospective Contractual Relations)
47.  Mr. Whitfield hereby incorporates the allegations of the foregoing
paragraphs as if fully restated herein.

48, The acts of Plaintiff described herein constituted an interference with Mr.
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Whitfield's business, were without justification, were done with improper purpose and
motive, knowing ﬁwould place Mr. Whitfield under duress when filing these unfounded
legal proceedings and knowing that it would interfere with Mr. Whitfield's ability to sell
and/or rent the subject property.

49.  Asaresult of Plaintiff's actions Mr. Whitfield has lost the ability to enter into
contracts with identifiable prospective buyers and/or renters of the subject property. As a
direct and proximate result of the Plaintiffs actions, Mr. Whitfield has suffered special
damages including but not limited to a diminished value of their property in the eyes of
third parties, loss of income and loss of profits.

50. Plaintiff's actions proximately caused actual, consequential, and special
damages, including but not limited to: a) inability to sell the subject property to third
parties who met requirements for sale and/or rental of the subject property; b) foreclosure
proceedings having been instituted on the subject property; ¢) a diminished value of the
subject property in the eyes of third parties; d) damage to Mr. Whitfield's reputation and
business standing in the real estate profession; e) financial damage to Mr. Whitfield's
business because of time spent away to defend these charges, f) ﬁhancial damage for

his inability to sell the subject property following filing of the lis pendens and lawsuit, g)

attomeys' fees and costs incurred; h) time spent away from work as a result of the lis

pendens and lawsuit, i) emotional distress to Mr. Whitfield, j) injury to his health and
mental pain and suffering.

FOR A SEVENTH CAUSE QF ACTION
{Breach of Contract Accompanied by Fraudulent Act)

51. Mr. Whitfield hereby incorporates the allegations of the foregoing

paragraphs as if fully restated herein.
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52. As stated above, Mr. Rivers made an agreement to renew the loans at the
June 21, 2012 meeting with Mr. Whitfield.

53. Plaintiff breached the agreement with Mr. Whitfield by falling to close the
renewal of the loan which is the subject of this lawsuit. Such breach was made }Nith the
fraudulent intent of never actually intending 1o close the renewal when that representation
was made, and such fraudulent intent was manifested by the fraudulent act of claiming a
title endorsehent was required to renew the loan when in fact one was never needed.

54, Mr. Whitfield has been injured in reliance upon Harbor National Bank's
prorﬁises to him as will shown to the trier of fact, including but not limited to, physical and
mental distress énd financial loss. In additidn thereto, the actions of the Plaintiff entitle
Mr. Whitfield to an award of punitive damages.

FOR AN EIGHTH CAUSE OF ACTION
(Abuse of Process as to David Swanson and BNC Bancorp through its employee/agent
Scott Warren)

55. Mr. Whitfield hereby incorporates the allegations of the foregoing
paraéraphs as if fully restatgd herein.

56. Mr. Scott Warren claims he called Mr. David Swanson for the advice to
procure a title endorsement in order to renew the loan for the Black Rush Property.

57. Mr. Swanson claims that Mr. Scott Warren called him regarding the
anticipated closing between Mr. Whitfield and Harbor National Bank, said closing set to
occur on June 28, 2012.

58. Despite providing such sworn testimony by each Mr. Scott Warren and

Mr. David Swanson that this advice was given and received before the June 28, 2012

closing, there is no _evidence of any such phone call as the phone records from Mr.

Page 14 of 22

R. 71



David Swanson'’s cell phone and his office line show no record of a phone call from Mr.
Scott Warren cell phone or office line in June of 2012.

58. Because the telephone records show the phone call never occurred, the

swom testimony that the call was made, when in fact evidence shows it was not made at

the time, was given with the ulterior purpose of fabricating a lega! defense for the bank’s

failure to renew its contractual obligations to renew Mr. Whitfield's Ioahs.

60. Mr. David Swanson has represented that Scott Warren called him regarding
an anticipated closing, in which he gave advice to Mr. Warren to procure a title
endorsement. As alleged previously, Mr. Swanson and his law firm have no proof the
advice was ever given as there is no engagement letter, fee agreement, correspondence,
records of any kind, opinion letters, or billing entries at the firm to comoborate the legal

defense that Mr. Swanson provided the information at the time he claims the advice was
made. Additionally, there is no evidence of the communication itself from Mr. Warren's
cell phone or office line to Mr. Swanson's cell phone or office line, further evidence that
the communication was never made, when Mr. Swanson and Mr. Warren claim it was.

61. The swofn testimony that the call was placed before closing, when in fact it
was not, was a wiliful or overt act, done with the intent and collateral objective of fumishing
a legal defense (advice of counsel) for the bank and injuring Mr. Whitfield.

62. The swom testimony by each Mr. Scott Warren ad Mr. David Swanson was
a misuse and perversion of legal process by fabricating a legal defense (advice of
counsel) when one in fact had never been given at the time claimed to have been given.
The acts described above and herein have caused damage to Mr. Whitfield by incurring

actual damages, both mental and pecuniary, including by way of example only and
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without limitation: loss of time, Injury to property and financial standing, shame,
-mortification, mental anguiéh. mental pain and suffering, emotional distress, loss of
enjoyment of life, injury to feelings, an overall degradation of health, and was hindered
from, and will continue to be hindered from attending to his usual duties and affairs of life,
as a direct and proximate result of the aforesaid conduct of Harbor National Bank, in an
exact amount of actual, consequential and special damages as to be determined by a
trier of fact.
FOR A NINTH CAUSE OF ACTION
(Civil Conspiracy as to David Swanson and BNC Bancorp through its employee/agent
Scott Warren)
63. Mr. Whitfield hereby incorporates the allegations of the foregoing
paragraphs as if fully restated herein.
84. As alleged above, Mr. Scott-Warren claims he called Mr. David Swanson

for the advice to procure a title endorsement in order to renew the loan for the Black Rush

‘.. Property.

65. Mr. Swanson claims that Mr. Scott Warmren called him regardiﬁg the
anticipated closing between Mr. Whitfield and Harbor National Bank, said closing set to
occur on June 28, 2012

66. Déspite providing such sworn testimony by each Mr. Scott Warren and
Mr. David Swanson that this advice was given and received before the June 28, 2012

closing, there Is no evidence of any such phone call as the phone records from Mr.
David Swanson’s cell phone and his office line show no record of a phone call from Mr.

Scott Warren cell phone or office line in June of 2012.
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| 67. Because the telephone records show the phone call never occurred, the

swom testimony that the call was made, when in fact it was not made at the time, was .

given with the ulterior purpose of fabricating a legal defense for the bank’s failure to renew
its contractual obligations to renew Mr. Whitfield’s loans.

68. Mr. David Swanson has represented that Scott Warren ca.tled him regarding

‘an anticipated closing, in which he gave advice to Mr. Wamen to procure a tile

endorsement. As alleged previously, Mr. Swanson and his law firm have no proof the

advice was ever given as there is no engagement letter, fee agreement, correspondence,

records of any kind, opinion letters, or billing entries at the firm to corroborate the legal

defense that Mr. Swanson provided the information at the time he claims the advice was
madé. Additionally, there is no evidence of the communication itself from Mr. Warren’s
cell phone os office line to Mr. Swanson's cell phone or ofﬁ'cetline, further evidence that
the communication was never made, when Mr. Swanson and Mr. Warren claim it was.

68. The swom testirhony that the call was placéd before closing, when in fact it
was not, was a willful or oveﬁ act, done with the intent and collateral objective of furnishing
a legal defense (advice of counsel) for the bank and injuring Mr. Whitfield.

70.  The swormn testimony by each Mr. Scott Warren and Mr. David Swansdn
was a misuse and perversion of legal process by fabricating a legal defense (advice of
counsel) when one in fact had never been leen at the time claimed to have been give.n.

71.  Mr. David Swanson's actions described above and herein were made for
his own personal interest as they were performed outside the scope of his law firm's
representation of Harbor National Bank.

72. The actions of David Swanson and Scott Warren as alleged above and
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herein constitute an combination of two or more persons that was done with the purpose
of fumishing a legal defense (advice of counsel) for the bank and injuring Mr. Whitfield
which has caused him special damages, beyond damages specified in his other causes
of action for having to incur attomney's fees and costs associated with Harbor National

Bank's advice of counsel defense which should never have been incurred.

FOR A TENTH CAUSE OF ACTION
(Cross-Claim for Equitable Indemnity as to Co-Defendant Cindy Whitfield)

73.° Mr. Whitfield hereby incorporates the allegations of the foregoing
, parégraphs as if fully restated herein.

74.  To the extent, if any, that Mr. Whitfield is held liable to the Plaintiff in this
action, which such liability is expressly denied, such liability would be a proximate result
of the wrongful acts, breach of duties, omissions, and/or negligence of Cindy Whitfield
and/or her agenté in failing to give her permission and/or authorization to renew the loan
for the subject property located at 1055 Black Rush Circle, Mount Pleasant, South
Carolina, sald demand being made as a defense of Harbor National Bank to close all of
the renewal loans set forth in Exhibit “C”. _

75.  Specifically, the closing attomey Mark Weeks and Mr. Whitfield's previous
counsel Lauren Felder have stated that Mrs. Cindy Whitfield's counsel Stanley Jaskiewicz
was contacted regarding procuring her consent for fhe renewal of the Black Rush
Property. Lauren Felder was advised by either Stanley Jaskiewicz or his paralegal Dena
Hardison that Mrs. Cindy Whitfield, “would not sign off on the mortgage as Mr. Whitfield

was solely responsible under the Final Family Court Order.” Additionally, Mrs. Cindy
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Whitfield was told by Mr. Jasklewicz' paralegal Dena Hardison that, “he [Mr. Whitfield]
could not refinance my home or borrow the equity in it as he would be putting another nail
in his coffin,” According to Mrs. Whitfield, Ms. Dena Hardison gave her this advice before
the c:losin'g2 and was also told by Ms. Hardison not to, “do anything until | talk to Stan,”
regarding gaining access to her home for an appraisal. According to Mrs.‘Whitﬁeld, Mr.
Jaskiewicz never called her back regarding any issues related tb procuring her consent
to renew her home.

76. To the extent, if any, that Mr. Whitfield is held liable to the Plaintiff in this
action, which such liability is expressly denied, these wrongful acts, breach of duties,
omissions, and/or negligence of Cindy Whitfleld and/or her agents have daméged Mr.
Whitfield, Including but not limited to consequential and speclal damages, and the
imposition of aftorney's fees aﬁd costs in defending the foreclésu_re and prosecuting the
Counterclaims as alleged herein. Mr. Whitfield. and Mrs. Cindy Whitfleld had a special
relationship by virtue of their continuing family court obligations that would support a claim
for indemnity against Mrs. Cindy Whitfield. Moreover, Mr. Whitfield Is wholly without fauit
for Cindy Whitfield failing to provide her permission and/or authorization to renew the loan
for the Black Rush Property.

77. To the extent, if any, that Mr. Whitfield is held liable to the Plaintiff in this
action, which such liability is expressly denied, Mr. Whitfield would be entitled to be
equitably indemnified for such liability from Cindy Whitfield for any liability that Mr.

Whitfield is found to have incurred to the Plaintiff such that Mr. Whitfield would be entitled

2 Mrs. Whitfield indicated this statement was made by Ms, Hardison at the time the appraiser was attempting to gain
access to Mrs. Whitfield's home-- in May and June of 2012. Correspondence was sent to Stanley Jaskiwicz advising
him of appraisal access issue on June 11, 2012.

il
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to recover his consequential and special damages, -attomey's fees and costs, monies
" adjudged owed to the Plaintiff and/or monies expended by way of settlement of Plaintiff's
claims as a result of Cindy Whitfield and/or her agents wrongful acts, breach of duties,

omissions, and/or negligence as afore-described.

WHEREFORE, Defendants prays for relief as set forth below together with suéh

further relief as this court deems jdst:

a. Actual damages;

b. Compensatory damages

¢. Special damageé;

d. Statutory damages;

e. Treble Damages

f. Disgorgement of profits;

g: Restitution;

h. Rescission;

i. Injunctive relief; and

j. Attormeys’ fees and costs : ’ ]

DEMAND FOR JURY TRIAL
Mr. Whitfield demands a jury trial on all counts stated above. These causes of
action must be tried before any equitable causes of action asserted by either party can

be disposed of. See Gardner v. Travis, 316 S.C. 315, 450 S.E.2d 54 (Ct. App. 1994)
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Respectfully submitted,
HALVER%S‘. ASSCCIATES, LLC

Brent S. Halversen
171 Church Street, Suite 330
Charleston, SC 29401
T: 843-284-5790
F: 864-326-4844
Email: brent@halversenlaw.com
IZ, Attorneys for the Defendant
016

Charleston, South Carolina
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CERTIFICATE OF SERVICE

| certify that | served the foregoing Fourth Amended Answer, Affirmative Defenses
and Counterclaims upon all counsel of record by affixing same with proper postage
placing same with the United States gs}al Service addressed to the parties and
counsel's last known address on this ; day of March, 2016.

HALVERSEN & ASSOCIATES, LLC

By: ‘%ﬁ/ Mv

Brenf S. Halversen =
171 Church Street, Suite 330 =
Charleston, SC 29401 2. 3
T: 843-284-5790 o \
F: 864-326-4844 s * iz
Email: brent@halversenlaw.com =" § .
e i
SR
L
Charleston,South Carolina
March i , 2016
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STATE OF SOUTH CAROLINA
COUNTY OF DORCHESTER

BANK OF NORTH CARQLINA,
Plaintiff,
VS.
I ANTHONY WHITFIELD, CINDY
WHITFIELD, AND DAVID SWANSON

Defendants.

Tt N’ N st N et St Nt St el ar? sl St ol s ot St

IN THE COURT OF COMMON PLE{f\S ~

Y

CASE NO. 2014-CP-18-1792

DEFENDANT'’S FOURTH AMENQ%‘W %

- ANSWER, AFFIRMATIVE DEFENSES,

CROSSCLAIM AND COUNTERCLAIMS

(Breach of Contract, Negligent
Misrepresentation, Fraud in the
Inducement, Unfair Trade Practices,
Promissory Estoppel, Tortious
interference with Prospective Contractual
Relations, and Breach. of Contract
Accompanied by Fraudulent Act, Abuse
of Process, Civil Conspiracy, and *
Equitable Indemnification)

(Jury Trial Demanded)

TO: ROBERT A. BERNSTEIN, ATTORNEY FOR PLAINTIFF

Comes now Defendant, Anthony Whitfield (héreinaﬂer. “Mr. Whitfield") and

responds to the allegations of Plaintiff's Complaint as follows:

1. Mr. Whitfield admits the allegations of Paragraphs 2, 3, 8, 14, 15, 16, 17,

18, 25, 33, 39, 40, 41, 42, 43 and 50.

2. Mr. Whitfield denies, the allegations of Paragraphs 13, 23, 38 and 48 to the

extent such Paragraphs reference previous allégations which are herein denied.

3. Mr. Whitfield admits the allegations of Paragraph 5 and 30, but denies that

he chose the stated interest rate and alleges that at all material times Plaintiff represented

the maturity date of the loan would be automatically extended by Plaintiff.
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4, Mr. Whitfield admits an assignment was made but denies the event of
default as alleged in Paragraph 24, 26, 29, 49, 51 and 54.

5. Mr. Whitfield denies Paragraphs 1. 4, 8,7, 8, 10, 11, 12, 19, 20, 21, 22, 27,
28, 31, 32, 34, 35, 36, 37, 44, 45, 46, 47, 52 and 53.

6. Mr. Whitfield denies each and every allegation not specifically enumerated
herein.

FIRST AFFIRMATIVE DEFENSE

7. Plaintiffs claims to foreclose on the 2007 Mortgage should be waived,

estopped, barred, and/or dismissed as Defendant made all payments as was required

under the Note and was tfold by Plaintiff numerous times that the October 13, 2012

maturity date as referenced in the Note would be automatically extended.

SECOND AFFIRMATIVE DEFENSE

8. Plaintiffs claims in equity are barred by the doctrine of unclean hands and

equitable estoppel.
THIRD AFFIRMATIVE DEFENSE

9. Plaintiff's action should be barred by the doctrine of unconscionability, fraud
and duress. |
FOURTH AFFIRMATIVE DEFENSE
10.  Upon information and belief, the subject notes aftempted to be foreclosed
upon are not the original notes and therefore Plaintiff does not have standing pursue this

foreclosure action.
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COUNTERCLAIMS

Factual Allegations

11.  In 2006, Mr. Whitfield approached Charlie Rivers (hereinafter, “Mr. Rivers”)
of _Harbor National Bank to purchase and refinance certain real estate in the lowcountry
counties of Berkeley, Dorchester and Charleston. Mr. Rivers previously helped Mr.
Whitfield refinance over 25 loans when Mr. Rivers was a loan officer with Southtrust Bank.
These loans always had 30 year tenné and never had balloon payments or required
refinancing or re-approval.

12.  Mr. Rivers promised Mr. Whitfield the same !oans as he was previously
given by Mr. Rivers, to-wit, 30 year loans with the best rate possible, with a % point
origination fee. There was no mention of balioon payments or re-qualification anytime
during the 30 year loans. After a review of Mr. Whitfield's financial conditfon, Mr. Rivers
approved $1.5 million in loans to refinance rental properties. At the time, Mr. Whitfield
made clear to Mr. Rivers that the loans could not have demand features or have a balloon
payment. Mr. Rivers agreed. |

13. In reliance on Mr. Rivers' representations, Mr. Whitfield purchased the
property at 9708 Jamison Road and 131 Tyron Road (hereinafter, “the Subject Property”).

14.  Onor about March 27, 2007 Mr. Whitfield was provided documentation from
Plaintiff stating that Mr. Whitfield would have the choice of a 7.5% interest rate or a floating
rate of prime minus % % (See Bhibit “A" attached hereto). |

15.  Despite being provided documentation by vPlaintiff that Mr. Whitfield would
haVe the choice of a 7.5% interest rate or a floating rate of prime minus % %, Mr. Whitfield

was provided the higher 7.5% rate as opposed to the lower floating rate of prime minus

Page 3 of 22

R. 182



Va%.

16. Despite being provided documents at the closing with a April 13, 2012
maturity date on some of the loans, Mr. Whitfield was assured numerous times by loan
officer Angela Bell that the maturity date was just a formality and in fact was just a renewal
date and would be extended automatically with only adjustments of interest without any
re-qualifying or costs to extend. Despite making such assurances to Mr. Whitfield, loan
officer Angela Bell determined as early as 2010 that the loans would not be renewed as
she felt Mr. Whitfield was not providing financial information to her. At the time she
indicated she needed to “grease the wheel” with Mr. Whitfield’s accountant so the
accountant wou_ld tell her more information about Mr. Whitfield's financial status.

| 17. Because of Ms. Bell's assurances and representations, Mr. Whitfield made
payments on the loan for the subject properties from the origination of the loan every
month until the renewal date.

18, hln January, 2012, Plaintiff asked Mr., Whitfield for a copy of his recent tax
| returns so that the loan could be automatically extended. As late as February 6, 2012,
{oan officer Angela Bell sent an email to Mr. Whitfield asking him for tax information to
work on the “renewals.” On February'21, 2012, Mr. Whitfield informed loan officer Angela
Bell that he was under some financial pressure, that his health was suffering, and that he
wanted interest rates on par with the other mortgages he held with other banks. The
following day, Ms. Bell informed Harbor National Bank personnel (but not Mr. Whitfield)
that she was going to let Mr. Whitfield know that she would be asking him to move the
loans. Although she informed others of her intention not to renew the loans, Ms. Bell never

told Mr. Whitfield that he needed to move the loans- at any point in time. Had Mr. Whitfield
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known Plaintiff never intended to renew the loan, Mr. Whitfield would have previously
refinanced the loan with another lender at a time when it was possible.

19.  One week later, on February 28, 2012 loan officer Angela Bell wrote Mr.
Whitfield to let him know that she would have to have his 2010 tax returns in order to
request approval for renewal of his upcoming maturing loans. On April 2, 2012, Mr.
Whitfield informed loan officer Angela Bell that his 2010 tax returns were complete and
that he urgently wanted his loans modified since the rates were extremely high, and that
his health had been an issue. After receiving the information about receiving the tax
returns, the following day loan officer Angela Beil told a senior credit analyst at Harbor
National Bank, “I'm just glad the threats of no renewals finally worked.” Five days later,
on April 8, 2012, Mr. Whitfield suffered a heart attack.

20. Despite making assurances the loans would renew, two notes (732
Gahagan and 110 Mepkin) matured on April 13, 2012 without having been renewed by
the Plaintiff. On June 21, 2012 Charlie Rivers orally agreed to modify the notes and
specifically agreed to: (a) extend the notes for a 25 year amortization with another 5 year
maturity; (b) eliminate the need for any principal pay downs; (c} eliminate the need for
additional collateral to secure the notes; (d) eliminate the need to cross collateralize the
loans; (e) waive the default interest rate of 14%; (f) back date the rate of 4.75% to the
maturity of the April 13, 2012 maturities; and (g) credit Mr. Whitfield's overpayment of
interest.

21. On June 26, 2012, Harbor National Bank vice president Scott Warren
signed a loan commitment letter to Mr. Whitfield outlining the terms and conditions of the

renewals of all Mr. Whitfield's loans held by Harbor National Bank. The proposed new
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loans dropped the interest rate to 4.75% and extended the maturities another 5 years.

(See loan commitment, attached hereto as Exhibit “B"). On the same day, Mr. Whitfield |

was given drafts of new notes to sign for the closing which was to be held on June 28,
2012. The new documents contained clauses that all of Mr. Whitfield's properties would
be cross collateralized, despite Mr. River's agreement and assurances not to cross
collateralize the properties (See Paragraph 18 {d) herein). '

22. In reliance upon Mr. Warren's June: 26, 2012 commitment letter, Mr.
Whitfield attended a scheduled closing at attorney Mark Weeks' law office. At the closing,
Mr. Warren informed Mr. Whitfield that a signed endorsement from a title company was
needed so tﬁat Mr. Whitfield's ex-spouse Cindy Whitfield would not be required to sign
the loan documents for one of the properties that Cindy Whitfield résided in (hereinafter,
the “Black Rush Property”)'. At a certain point, Mr. Whitfield was informed by the closing
attorney that the endorsement could not be procured, that Mrs. Whitfield was refusing to
silgn _thé mortgage to the Black Rush Property, and Mr. Warren proposed that it would
only be poésible to clpse ﬁvo of the subject properties -Mepkin and Gah#gan, but that-if
the Black Rush Property ultimately couldn't be closéd. all properties including Mepkin and
Gahagan would have to be foreclosed upon. | |

23. Despite Harbor National Bank's representations that a title endorsement

was required to renew the Black Rush Property, Mr. Whitfield has subsequently leared

that no such endorsement was required from the title company. Moreover, Harbor

National Bank failed to renew any of the loans listed in the June 26, 2012 commitment

! Plaintiff also aztempwd to procure a “Business Purpose Statement” from Mr. Whitfield indicating that the property
was to be used in Mr. Whitfield’s business despite having previous knowledge that the Black Rush Property was ina
fact residential property for Mr. Whitfield's ex-wife Cindy Whitfield.
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letter despite agreeing to do so, willfully breaching their agreements, and causing Mr.

Whitfield damages as to be determined by the trier of fact.

FOR A FOR FIRST COUNTERCLAIM
(Breach of Contract)

24. Mr. Whitfield herebyA incorporates the allegations of the foregoing

paragraphs as if fully restated herein.

25. Asdescribed above, Plaintiff indicated before and after the origination of the
loan, verbally and in writing, that thé loan to the Subject Property would be automatically
renewed.

26. Despite repeatedly making these representations and reassurances,
Plamtrﬁ failed to renew the loan and instead declared Mr. Whitfield to be in default despite
bemg paid all monthly instaliments on time, as and when due, breaching the(r agreement
with Mr. Whitfield.

27.  Although Plaintiff ultimately promised in writing to renew the loan on June
26, 2012, Plaintiff rested to close the loan on June 28, 2012, as described above,
breaching the terms of the offer contained in the writing. Mr. Whitﬂe!d has been injured in
reliance upon Harbor National Bank’s promises to him as will shown to the trier of fact,
including but not limited to, physical and mental distress and financial loss. In addition

thereto, the actions of the Plaintiff entitle Mr. Whitfield to an award of punitive damages.
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FOR A SECOND CAUSE OF ACTION
(Negligent Misrepresentation)

28. Mr. Whitfield hereby incorporates the allegations of the foregoing
paragraphs as if fully restated herein.

20. As described above, Harbor National Bank made affirmative representations
to Mr. Whitfield that: (1) the initial loans would be 30 year loans; (2) the maturity date
referenced in the Note was simply a renewal date; and (3) the interest rate to be charged

would be Mr. Whitfield's choice of 7.5% or prime minus % %. The Plaintiff also made

representations, and an offer, that the loans would be renewed at 4.75% with a new

maturity date of July 10, 2017.

30. Plaintiff knew these representations were false,. miéleading, and incom pfete
when they were made. Such representations were (1) false, misleading and incomplete
when made; (2) were made for a pecuniary interest of the Plaintiff; (3) the Plaintiff owed
a duty of careto COnvey truthful information to Mr. Whitfield; (4) the Plaintiff breached that
duty by failing to exercise due care; (5) Mr. Whitfield was unaware that' the representations
were false - and had no reason to suspect they were false as he placed his trust and
confidence in Plaintiff. As such, Mr. Whitfield had a right to rely on such information, and
did so rely on‘ said information to his financial detriment as outlined above. Mr. Whitfield
has been injured in reliance upon Harbor National Bank's promises to him as will shown
to the trier of fact, including but not limited to, physical and mental distress and financial
loss. in addition thereto, the actions of the Plaintiff entitle Mr. Whitfield to an award of

punitive damages.
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FOR A THIRD CAUSE OF ACTION
(Fraud in the Inducement)

31. Mr. Whitfield hereby incorporates the allegations of the foregoing
paragraphs as if fully restated herein.

32. Atorabout the time of the fnitial foan originations, Plaintiff made affimative
representations to Mr. Whitfield that; (1) the loans would be 30 year loans; (2) that the
maturity date referenced in the Notes were simply renewal dates; and (3) that the interest

rate to be charged would be Mr. Whitfield's choice of 7.5% or prime minus % %. The

Plaintiff also made representations, and an offer, that the loans would be renewed at.

4.75% with new maturity dates of July 10, 2017. Such representations were faise,
incomplete and misieading when made, were material, were known by the Plaintiff to be
false, misleading and incomplete, and were intended to be relied upbn.

33. Mr. Whitfield was unaware that the representations were faise and had no
reason to suspect they were false, as he placed his trust and confidence in Plaintiff. As
such, Mr. Whitfield had a right to rely on such information, and did so rely on said
information to his detriment financial as outlined above. Had Mr. Whitﬁelci known Plaintiff
never intended to renew the loan, Mr. Whitfield would have previously refinanced the loan
with anothef lender at a time when it was possible. At a minimum, the Plaintiff should
have relayed their concems about renewals as early as documentary evidence suggest
Harbor National Bank had a concern, to-wit, the year 2010.

34. These false representations were made to induce the Mr. Whitfield to enter
a high cost loan, and were made by the Plaintiff with the knowledge of their falsity.

35.  Mr. Whitfield reasonably relied on the material representations of Plaintiff

and had no knowledge the representations made by the Plaintiff were false and the Mr.
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Whitfield was, therefore, fraudulently induced by the Plaintiff to enter into the high cost
loan.

36. Mr. Whitfield made a mistake in entering into the loan, which mistake was
unilateral. Mr. Whitfield was fraudulently induced by the Plaintiff to make the unilateral
mistake as a direct, proximate and foreseeable result of the fraud, decett,
misrepresentétion, and active concealment perpetrated upon Mr. Whitfield by the Plaintiff.

37. Subsequent to the origination of the loan, Mr. Whitfield has been informed
and now believes that the Plaintiff misrepresented the terms of the loan, verbally and in
writing by (1) not receiving 30 year loans, (2) representing that the maturity date was
simply a r_enewal date; and (3) charging, and refusing to change, the interest rate of 7.5%.
The Plaintiff also made representations, and an offer, to renew the loans at 4.75% with
a new maturity date of July 10, 2017 as agreed. As such, Mr. Whitfield is entitied to avoid
or rescind the loan and to be returned to the status quo ante whereby the Plaintiff retumns
- to Mr. Whitfield all monies paid by Mr. Whitfield in excﬁange for Mr. Whitfiekd retuming
the amount of the loan proceeds to the Plaintiff. In addition thereto, Mr. Whitfield is entitled
to all incidental, consequential, direct and indirect damages _proximately wuse& by
Plaintiff wheﬁ they fraudulently induced Mr. Whitfield to enter into the loan transaction.
Mr. Whitfield has been injured in reliance upon Harbor National Bank’s promises to him
as will shown to the trier of fact, including but not limited to, physical and mental distress
and financial loss. In addition thereto, the actions of the Plaintiff entitle Mr. Whitfield to an

award of punitive damages.
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FOR A FOURTH CAUSE OF ACTION
{Violation of Federal Trade Commission Act Section 5(a) 15 U.S.C. §45)

(As made applicable through SC Code §39-5-10 et.seq.)

38. Mr. Whitfield hereby incorporates the allegations - of the foregoing
paragraphs as if fully restated herein.

35. As stated above, Plaintiff made affirmative representations to Mr. Whitfield
that: (1) the loans would be 30 year loans; {2) that the maturity'dates referenced in the
Notes were simply renewal dates; and (3) that the interest rate to be charged would be
Mr. Whitfield's choice of 7.5% or prime minus % %. The Plaintiff also represented, and
made an offer, that the loans would be renewed at 4.75% with new maturity dates of July
10, 2017. | |

40. Plaintiffs acts enumerated above constitute “unfair or deceptive acts or
practices in or affecting commerce,” as those terms are defined in the Act. This prohibition
applies to all persons engaged in commerce, including banks. An act or practice is unfair
where it: (1) causes or is likely to cause substantial injury to consumers; (2) cannot be
reasonably avoided by consumers and; (3) is not outweighed by countervailing benefits
to consumers or to competition. In this case, Plaintiff's actions discussed above have
caused substantial injury to Mr. Whitfield.

41." An act or practice is deceptive where: (1) a representation, omission, or
practice misleads or is likely to mislead the consumer; (2) a consumer’s interpretation of
the representation, omission, or practice is' considered reasonable under the
circumstances and; (3) the misleading representation, omission, or practice is material.
In this case, Plaintiffs actions were deceptive because Plaintiff clearly misrepresented

that the loans would be renewed. Mr. Whitfield has been injured in reliance upon Harbor
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National Bank’s promises to him as will shown to the trier of fact, including but not limited
to, physical and mental distress and financial loss. In addition thereto, the actions of the
Plaintiff entitle Mr. Whitfield to an award of punitive damages.

FOR A FIFTH CAUSE OF ACTION
(Promissory Estoppel / Detrimental Reliance)

42. Mr. Whitfield hereby incorporates the allegations of the foregoing

paragraphs as if fully restated herein.

43.  Mr. Whitfield relied on the promises of Angela Bell, Charlie Rivers, and Scott
Warren to renew and modify the loans.

44, These promises were unambiguous in their terms and were relied upon by
Mr. Whitfield. In particular, there were no contingencies placed upon the June 26, 2012
written offer to renew any of the loans as title insuréd first mortgages were already in
" place on the subject properties.

45. The reliance by Mr. Whitfield regarding renewing the loans was more than
expected and more than foreseeable by Harbor National Bank.

46. Mr. Whitfield has been injured in reliance upon Harbor National Bank’s
promises to him as will shown o the trier of fact, including but not limited to, physical and
mental distress and financial loss. In addition thereto, the actions of the Plaintiff entitle

Mr. Whitfield to an award of punitive damages.

FOR A SIXTH CAUSE OF ACTION

(Tortious Interference with Prospective Contractual Relations)
47.  Mr. Whitfield hereby incorporates the allegations of the foregoing
paragraphs as if fully restated herein.

48, The acté of Piaintiff described herein constituted an interference with Mr.
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Whitfield’s business, were without justification, were done with improper purpose and
motive, knowing it would place Mr. Whitfield under duress when filing these unfounded
legal proceedings and knowing that it would interfere with Mr. Whitfield's ability to sell
and/or rent the subject properties.

49.  As a result of Plaintiff's actions Mr. Whitfield has lost the ability to enter into
contracts with identifiable prospective buyers and/or renters of the subject properties. As
a direct and proximate result of the Plaintiff's actions, Mr. Whitfield has suffered special
damages including but not limited to a dimiﬁished value of his properties in the eyes of
third pérties, loss of income and loss of profits.

50. Plaintiffs actions proximately caused actual, consequential, allxd special
damages, including but not limited to: a) inability to sell the subject properties to third
parties who met requirements for sale and/or rental of the subject properties; b)
foredosuré proceedings having been instituted on the subject properties; c) a diminished
value of the subject properties in the eyes of third parties; d) damage to Mr. Whitfield’s
reputation and business standing in the real estate profession; e) financial damage to Mr.

Whitfield’s business because of time spent away to defend these charges, f) financial

damage for his inability to sell the subject properties following filing of the lis pendens and '

lawsuit, g) attorneys' fees and costs incurred; h) time spent away from work as a result of
the lis pendens and lawsuit, i) emotional distress to Mr. Whitfield, j) injury to his health
and mental pain and suffering.
FOR A SEVENTH CAUSE OF ACTION
(Breach of Contract Accompanied by Fraudulent Act)

51. Mr. Whitfield hereby incorporates the allegations of the foregoing
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paragraphs as if fully restated herein.

52.  As stated above, Mr. Rivers made an agreement to renew the loans at the
June 21, 2012 meeting with Mr. Whitfield.

53.  Plaintiff breached the agreement with Mr. Whitfield by failing to close the
renewal of the loan which is the subject of this lawsuit. Such breach was made with ihe
fraudulent intent of never actually intending to close the renewal when that representation
was made, and such fraudulent intent was manifested by the fraudulent act of claiming a
title endorsement was required to renew the loan when in fact one was never needed.

54. Mr. Whitfield has been injured in reliance upon Harbor National Bank’s
promiseé to him as will shown to the triér of fact, including but not limited to, physical and
mental distress and financial loss. In addition thereto, the actions of the Plaiﬁﬁﬂ entitle
Mr. Whitfield to an award of punitive damages.

FOR AN EIGHTH CAUSE OF ACTION
(Abuse of Process as to David Swanson and BNC Bancorp through its employee/agent
Scott Warren)

55. Mr. Whitfield hereby incorporates the allegations of the foregoing
paragraphs as if fully restated herein. |

56. Mr. Scott Wérren claims he called Mr. David Swanson for the advice to

" procure a title endorsement in order to renew the loan for the Black Rush Property.

. 57. Mr. Swanson claims that Mr. Scott Warren called him regarding the
anticipated closing between Mr. Whitfield and Harbor National Bank, said closing set to
occur on June 28, 2012.

58. Despite providing such sworn testimony by each Mr. Scott Warren and

Mr. David Swanson that this advice was given and received before the June 28, 2012
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closing, there is no evidence of any such phone call as the phone records from Mr.
David Swanson's cell phone and his office line show no record of a phone call from Mr.
Scott Warren cell phone or office line in June of 2012.

59. Because the telephone records show the phone call never occurred, the

sworn testimony that the call was made, when in fact evidence shows it was not made at

the time, was given with the ulterior purpose of fabricating a legal defense for the bank's
failure to renew its contractual obligations to renew Mr. Whitfield's loans.

60. Mr. David Swanson has represented that Scott Warren called him regarding
an anticipated closing, in which he gave advice to Mr. Wamen to procure a title
endorsement. As alleged previously, Mr. Swanson and his law firm have no proof the
advice was ever given as there is no engagement lefter, fee agreement, correspondence,

records gj any kind, opinion letters, or billing entries at the firm to corroborate the legal

defense that Mr. Swanson provided the information at the time he claims the advice was
made. Additionally, there is no evidence of the communication itself from Mr. Warren's
cell phone or office line to Mr. Swanson's cell phone or office line, further evidence that
the communication was never made, when Mr. Swanson and Mr. Warren claim it was.

61. The sworn testimony that the call was placed before closing, when in fact it

was not, was a willful or overt act, done with the intent and collateral objective of furnishing

alegal defense {advice of counsel) for the bank and injuring Mr. Whitfield.

82. The sworn testimony by each Mr. Scott Warren ad Mr. David Swanson was
a misuse and perversion of legal process by fabricating a legal defense (advice of
counsel) when one in fact had nevef been given at the time claimed to have been given.

The acts described above and herein have caused damage to Mr. Whitfiekd by incurring
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actual damages, both mental and pecuniary, including by way of example only and
without limitation: loss of time, injury to property and financial standing, shame,
mortification, mental anguish, mental pain and suffering, emotional distress, loss of
enjoyment of life, injury to feelings, an overall degradation of health, and was hindered
from, and will continue to be hindered from attending to his usual duties and affairs of life,
as a direct and proximate result o_f the aforesaid conduct of Harbor National Bank, in an
exact amount of actual, consequential and special damages as to be determined by a
trier of fact.
FOR A NINTH CAUSE OF ACTION

(Ctvni Consplracy as to David Swanson and BNC Bancorp through its employee/agent
Scott Warren)

63. Mr. Whitfield hereby incorporates the - allegations of the foregoing
paragraphs as if fully restated herein.

64. As alleged above, Mr. Scott Warren claims he called Mr. David Swanson
for the advice to procure a title endorsement in order to renew the loan for the Black Rush
Property.

65. Mr. SWanson claims that Mr. Scott Warren called him regarding the
anticipated closing between Mr. Whitfield and Harbor National Bank, said closing set to
occur on June 28, 2012. '

66. Despite providing such sworn testimony by each Mr. Scott Warren and
Mr. David Swanson that this advice was given and received before the June 28, 2012
closing, there is no evidéncg of any such phone call as the pﬁone records from Mr.
David Swanson's cell phone and his office line show no record of a phone call from Mr.

Scott Warren cell phone or office line in June of 2012,
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67. Because the telephone records show the phone call never occurred, the

sworn testimony that the call was made, when in fact it was not made at the time, was

given with the ulterior purpose of fabricating a legal defense for the bank's failure to renew

~ its contractual obligations to renew Mr. Whitfield's loans.

88. Mr. David Swanson has represented that Scott Warren called him regarding
an anticipated closing, in which he gave advice to Mr. Warren to procure a title

endorsement. As alleged previously, Mr. Swanson and his law firm have no proof the

advice was ever given as there is no engagement letter, fee agreement, correspondence,
records of any kind, opinion letters, or billing entries at the firm to corroborate the legal
defense that Mr. Swanson provided the information at the time he claims the advice was
made. Additionally, there is no evidence of the communication itself from Mr. Warren's
cell phone or office line to Mr. Swanson’s cell phone or office line, further evidence that
the communication was never made, when Mr. Swanson and Mr. Warren claim it was.

69. The swom testimony that the call was placed before closing, when in fact it
was not, was a willful or overt act, done with the intent and collateral objective of furnishing
a legal defense (advice of counsel) for the bank and injuring Mr. Whitfield.

70. The swomn testimony by each Mr. Scott Warren and Mr. David Swanson
was a misuse and perversion of legal process by fabricating a legal defense (advice of
counsef) when one in fact had never been given at the time claimed to have been given.

71. Mr. David Swanson’s actions described above and herein were made for
his own personal interest as they were performed outside the scope of his law firm's
representation of Harbor National Bank.

72. The actions of David Swanson and Scott Warren as alleged above and
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herein constitute an combination of two or more persons that was done with the purpose
of furnishing a legal defense (advice of counsel) for the bank and injuring Mr. Whitfield
which has caused him special damages, beyond damages specified in his other causes
of action for having to incur attorney's fees and costs assbciated with Harbor National

Bank's advice of counsel defense which should never have been incurred.

FOR A TENTH CAUSE OF ACTION
(Cross-Claim for Equitable Indemnity as to Co-Defendant Cindy Whitfield)

73.  Mr. Whitfield hereby incorporates the allegations of the foregoing
paragraphs as if fully restated herein.

74. To the extent, i any, that Mr. Whitfield is held liable to the Plaintiff in this
action, which such liability is expressly denied, such liability would be a proximate result
of the qungful acts, breach of duties, omissions, and/or negligence of Cindy Whitfield
and/or her agents i-n failing to give her permission and/or authorization to renew the loan
for the subject property located at 1055 Black Rush Circle, Mount Pleasant, South
Carolina, said demand being made as a defense of Harbor National Bank to close all of
the renewal loans set forth in Exhibit *C".

75.  Specifically, the closing attorney Mark Weeks and Mr. Whitfield’s previous
counsel Lauren Felder have stated that Mrs. Cindy Whitfield's counsel Stanley Jaskiewicz
was coritacted régarding procuring her consent for the renewal of the Black Rush
Property. Lauren Felder was advised by either Stanley Jaskiewicz or his paralegal Dena
Hardison that Mrs. Cindy Whitfield, “would not sign off on the mortgage as Mr. Whitfield

was solely responsible under the Final Family Court Order." Additionally, Mrs. Cindy
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Whitfield was told by Mr. Jaskiewicz' paralegal Dena Hardison that, “he [Mr. Whitfield]
could not refinance my home or borrow the equity in it as he would be putting another nait
in his coffin.” According to Mrs. Whitfield, Ms. Dena Hardison gave her this advice before
the closing? and was also told by Ms. Hardison not to, “do anything until | talk to Stan,”
regarding gaining access to her home for an appraisal. According to Mrs. Whitfield, Mr.
Jaskiswicz never called her back regarding any issues related to procuring her consent
to renew her home. |

76. To the extent, if any, that Mr. Whitfield is held liable to the Plaintiff in this
action, which such Iiability is expressly denied, these wrongful acts, breach of duties,
omissions, and/or negligence of Cindy Whitfield and/or her agents have damaged Mr.
Whitfield; including but not limited to conseguential and special damages, and the
imposition of attorney’s fees and costs in defending the foreclosure and prosecuting the
Counterclaims as alleged herein. Mr. Whitfield and qus. Cindy Whitfield had a special
relationship by virtue of their continuing family court obi'igations that would support a claim
for indemnity against Mrs. Cindy Whitfield. Moreover, Mr. Whitﬁe!d is wholly without fault
for Cindy Whitfield failing to provide her permission and/or authorization fo renew the loan
for the Black Rush Property.

77. To the extent, if any, that Mr. Whitfield is held liable to the Plaintiff in this
action, which such liability is expressly denied, Mr. Wﬁitﬁeld would be entitled to be
equitably indemnified for such liability from Cindy Whitfield for any liability that Mr.

Whitfield is found to have incurred to the Plaintiff such that Mr. Whitfield would be entitied

2 Mrs. Whitfield indicated this statement was made by Ms. Hardison at the time the appraiser was attempting to gain
access to Mrs. Whitfield's home-- in May and June of 2012. Correspondence was sent to Stanley Jaskiwicz advising
him of appraisal access issue on fune 11,2012,
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to recover his

consequential and special damages, attomney’s fees and costs, monies

adjudged owed to the Plaintiff and/or monies expended by way of settiement of Plaintiff's

claims as a result of Cindy Whitfield and/or her agents wrongful acts, breach of duties,

omissions, and/or negligence as afore-described.

WHEREFORE, Defendants prays for relief as set forth below together with such

further relief as this court deems just:

a

b.

Mr. Whi

. Actual damages;
Compensatory damages
Special damages;,
Statutory damages;
Treble Damages
Disgorgement of profits;
Restitution;

Rescission;

Injunctive relief, and

Attorneys' fees and costs

DEMAND FOR JURY TRIAL

tfield demands a jury trial on all counts stated above. These causes of

action must be tried before any equitable causes of action asserted by either party can

be disposed of. See Gardner v. Travis, 316 S.C. 315, 450 S.E.2d 54 (Ct. App. 1994)
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Respectfully submitted,

HALVERS & ASSOCIATES, LLC
By:

Bre Halversen

171 Church Street, Suite 330
' Charleston, SC 28401
T: 843-284-5790

F: 864-326-4844
. Email: brent@halverseniaw.com
,1/\ 748 Attomeys for the Defendant
, 2018,

Charleston, South Carolina
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CERTIFICATE OF SERVICE

| certify that | served the foregoing Fourth Am'ended Answer, Affirmative Defenses

Crossclaim and Counterclaims upon all counsel of record by affixing same with proper
postage placing same with the United S ostal Service addressed to the parties and
counsel's last known address on this i day of March, 20186.

HALVERSZ;& ASSQOCIATES, LLC
‘.._’
By: 7 // Z

r-n
Bref S. Halversen Zis % .
171 Church Street, Suite 330 f;;r; v
Charleston, SC 29401 e @ s
T: 843-284-5790 ?«;\J '%
F: 864-326-4844 on R
Email: brent@halversenlaw.com %r/ 2
gy
Charlestop/36uth Carolina
March _&Z‘_},/zms '
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEﬁé

FOR THE NINTH JUDICIAL CIRCUIT?s,
.

COUNTY OF DORCHESTER e
CASE NO. 2014-CP-18-358 " 5
BANK OF NORTH CAROLINA, DEFENDANT'S & ’3;
ANSWER, AFFIRMATIVE 2
' Plaintiff, DEFENSESAND - ... %

vs COUNTERCLAIMS “-

(Breach of Contract, Negligent
Misrepresentation, Fraud in the
Inducement, Unfair Trade Practices,
Promissory Estoppel, Interfference with
Prospective Contractual Relations, and
Breach of Contract Accompanied by
Fraudulent Act, Abuse of Process, Civil
Conspiracy, and Equitable Indemnity)

. N ANTHONY WHITFIELD, CINDY
4 WHITFIELD, AND DAVID SWANSON

Defendanls.

N’ N S Vg st Wt Vnt? Nt St s st gl Wt v vt Nt “mar

(Jury Trial Demanded)

TO: BRIAN DUFFY AND SETH WHITAKER, ATTORNEYS FOR PLAINTIFF
Comes now Defendant, Anthony Whitfield (hereinafier “Mr. Whitfield"”) and responds to

the éllegations of Plaintiff's Complaint as follows:

1. Mr. Whifild admits the allegations of Paragraphs 2. 3, 6, 8, 14, 15,
16,17, 18 and 25.
2. Mr. Whitfield denies, the allegations of Paragraphs 13 and 2310 the extent such
: Paragraphs reference previous allegations which are herein denied.
3. Mr. Whitfield admits the a!legaﬁons of Paragraph 5, but denies that he
chose the stated imerest rate and alleges that at all material times Plaintiff represented the

maturity date of the loan would bs automatically extended by Plaintiff,
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4, Mr. Whitfield admits an assignment was made but denies the event of

default as alleged in Paragraph 24, 26 and 29.
5. Mr. Whitfield denies Paragraphs 1, 4, 7, 9, 10, 11, 12, 18, 20, 21, 22, 27,

28 and 29.
6. Mr. Whitfield denies each and every allegation not specifically enumerated
herein.
EIRSTAFFIRMATIVE DEFENSE
7. Plaintiffs claims to foreclose on the 2007 Mortgage should be waived,

estopped, barred, and/or dismissed as Defendant made all payments as as required
under the Note and was told by Plaintiff numerous times that the October 18, 2013

maturity date as referenced in the Note would be automatically extended, and in fact

agreed orally and inwriting to renew the loan.

SECONDAFFIRMATIVE DEFENSE
8. Piaintiffs claims in equity are barred by the doctrine of unclean hands
hands and equitable estoppel.
IHIRD AFFIRMATIVE DEFENSE

9. Plaintiffs action should be barred by the doctrine of unconscionability,

fraud and duress.

EQURTHAFFIRMATIVE DEFENSE

10. Upon:-information and belief, the subfect note attempted to be foreclosed

upon is not the original note and therefore Plaintiff does not have standing pursue this

foreclosure action.
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COUNTERCLNMS
Eactual Allegations

11.  In 2006, Mr. Whitfield approached Charlie Rivers (hereinafter, “Mr.
Rivers”) of Harbor National Bank to purchase and refinance certain real estate in the
jowcountry counties of Berkeley, Dorchester and Charleston. Mr. Rivers previously
helped Mr. Whitfield refinance over 25 loans when Mr. Rivers was a loan officer with
Southtrust Bank. These loans always had 30 year terms and never had balloon
payments or required refinancing or re-approval.

12. Mr. Rivers promised Mr. Whitfield the same loans as he was previously
given by Mr. Rivers, to-wit, 30 year loans with the best rate possible, with a % point
origination fee. There was no mention of balloon payments or re-qualification anytime
during the 30 year loané. After a review of Mr. Whitﬁeld‘s financlal condition, Mr. Rivers
approved $1.5 million in loans to refinance rental properties. At the time, Mr. Whitfield
made clear to Mr. Rivers that the loans could not have demand features or have a
balloon payment. Mr. Rivers agreed.

13.  In reliance on Mr. Rivers' representations, Mr. Whitfield purchased the
property at 98 Willow Lane, Ladson, SC 29456 (hereinafter, "the Subject Property”).

14.  On or about March 27, 2007 Mr. Whitfield was provided documentation from
Piaintiff stating that Mr. Whitfield would have the choice of a 7.5%, interest rate or a floating
rate of prime minus % % (See Exhibit. A" attached hereto).

15. Despite being provided documentation by Plaintiff that Mr. Whitfield would

have the choice of a 7.5% interest rate or a floating rate of prime minus % %, Mr. Whitfield

was provided the higher 7.25% rate as opposed to the lower floating rate of prime minus
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% %.

16.  Despite being provided documents at the closing with an October 16,2013
maturity date on the loan, Mr. Whitfield was assured numerous times by loan officer
Angela Bell that the maturity date was just a formality and in fact was just a renewal
date and would be extended automatically with only adjustments of interest without any
re-qualifying or costs fo extend. Despite making such assurances to Mr. Whitfield, loan
officer Angela Bell determined as early as 2010 that the loans would not be renewed as
she felt Mr. Whitfield was not providing financial information to her. At tﬁe time she
indicated she needed to “grease the wheel* with Mr. Whitfield's accountant so the
accountant would tell her more information about Mr. Whitfield's financial status.

17. Because of Ms. Bell's assurances and representations, Mr. Whitfield made
payments on the loan for the subject property from the origination .of the loan every

month until the renewal date.

18. InJanuary, 2012, Plaintiff asked Mr. Whitfield for a copy of his recent tax '

retumns so that the loan could be automatically extended. As late as February 6, 2012,
loan officer Angela Bell sent an email to Mr. Whitfield asking him for tax information to
work on the "renewals., On February 21, 2012, Mr. Whitfield informed loan officer
Angela Bell that he was under some financial pressure, that his health was suffering,
and that he wanted interest rates on par with the other mortgages he held with other
banks. The following day, Ms. Bell informed Harbor National Bank personnel {but not
Mr. Whitfield) that she was going to let Mr. Whitfield know that she would be asking him
to move the loans. Aithough she informed others of her intention notto renew the loans,

Ms. Bell never told Mr. Whitfield that he needed to move the loans- at any point intime.
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Had Mr. Whitfield known Plaintiff never intended to renew the loan, Mr. Whitfield would
have previously refinanced the loan with another lender at a time when it was possible.

19. One week later, on February 28, 2012 loan officer Angela Bell wrote Mr.

Whitfield to let him know that she would have to have his 2010 tax retums in order to |

request approval for renev«}al of his upcoming maturing loans. On April 2, 2012, Mr.

Whitfield informed loan officer Angela Bell that his 2010 tax feturns were complete and

| that he urgently wanted his loans modiﬂed_sinc.é the rates were extremely high, and that
his health had been an issue. After receiving the information about receiving the tax
returns, the following day loan officer Angela Bell told a senior credit analyst at Harbor
National Bank, “'m just glad the threats of no renewals finally worked." Fh}e days later,
on April 8, 2012, Mr. Whitfield suffered a heart attack. |

20. Despite making assurances his loans would renew, two notes (732

Gahagan and 110 Mepkin) matured on April 13, 2012 witt

the_Plaintiff. On June 21, 2012 Charlie Rivers orally agreed to modify the notes and
specifically agreed to: (a) extend the notes for a 25 year amortization with anothef 5
year maturity; (b} eliminate the need for any principal pay doWns; (c) eliminate the need
for additional collateral to secure the notes; (d) eliminate the need to cross collateralize
the loans; (e) waive the default interest rate of 14%; (f) back date the rate of 4.75% to
the maturity of the April 13, 2012 maturities; and (g) credit Mr. Whitfield's overpayment
of interest.

21. On June 26, 2012, Harbor National Bank vice president Scott Warren

signed a loan commitment letter to Mr. Whitfield outlining the terms and conditions of

the renewals of all Mr. Whitfield's loans held by Harbor National Bank. The proposed
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new loans dropped the interest rate to 4.75% and extended the maturities another 5
years. (See loan commitment, attached hereto as Exhibit "B"). On the same day, Mr.
Whitfield was given drafts of new notes to sign for the closing which was to be held on
June 28, 2012. The new documents contained clauses that all of Mr. Whitfield's properties
would be cross collateralized, despite Mr. Rivers agreement and assurances not o cross
collateralize the properties (See Paragraph 20 (d) herein).

22. In reliance upon Mr. Warren's June 26, 2012 commitment letter, Mr.
Whitfield attended a scheduled closing at attomey Mark Weeks' law office. At the
closing, Mr. Warren informed Mr. Whitfield that a signed endorsement from a title
company was needed so that Mr. Whitfield's ex-spouse Cindy Whitfield would not be

required to sign the loan documents for one of the properties that Cindy Whitfield

resided in (hereinafter, the "Black Rush F’roperty")1 . At a certain point, Mr. Whitfield was
informed by the closing attorney that the 'éndorsement could not be procured, that Mrs.
Whitfield was refusing to sign the morigage to the Black Rush Property, and Mr. Warren
proposed that it would only be possible to close two of the subject properties - Mepkin
and Gahagan, but that if the Black Rush Property ultimately couldn't be closed, all
properties including Mepkin and Gahagan would have to be foreclosed upon.

23. Despite Harbor National Bank's representations that a title endorsement
was required to renew the Black Rush Property, Mr. Whitfield has subsequently learned
that no such endorsement was reduired from the title company. Moreover, Harbor
National Bank failed to renew any of the loans listed in the June 26, 2012 commitment

letter despite agreeing to do so, willfully breaching their agreements, and causing Mr.

1 Plaintiff also attempted to procure a “Business Purpose Statement” fram Mr. Whitfleld indicating that the
property was to be used in Mr. Whitfleld's business despite having previous knowledge that the Black Rush
Praperty was In a fact residential property for Mr. Whitfield's ex-wife Cindy Whitfleld.
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Whitfield damages as to be determined by the trier of fact.
EQRA FCR FIRST COUNTERCLAIM
(Breach of Contract)
24, Mr. Whitfield hereby incorporates the allegations of the foregoing
paragraphs as if fully restated herein. |

25. As described above, Plaintiff indicated before and after the origination of

the loan, verbally and in writing, that the loan to the Subject Property would be
automatically renewed. '

26. - Despite repeatedly making these representations and reassurances, Plaintiff
failed to renew the loan and instead declared Mr. Whitfield to be in default despite being
paid all monthly installments en time, as and when due, breaching thelr agreement with

Mr. Whitfield.

27.  Although Plaintiff ultimately promised in writing to renew.the loan on June -

26, 2012, Plaintiff refused to close the loan on June 28, 2012, as described above,
breaching the terms of the offer contained in the writing. Mr. Whitfield has been injured
in rellance upon Harbor National Bank's promises to him as will shown to the trier of
fact, including but not limited to, physical and mental distress and financial loss. In
addition thereto, the actions of the Plaintiff entitle Mr. Whitfield to an award of punitive
damages.

NDC EOF
(Negligent Misrepresentation)

28. Mr. Whitfield hereby incorporates the allegations of the foregoing

paragraphs as iffully restated herein.
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29. As déscribed above, Harbor National Bank made affirmative representations
to Mr. Whitfield that: (1) the initial loans would be 30 year loans; (2) the maturity date
referenced in the Note was simply a renewal date; and (3) the interest rate to be charged
would be Mr. Whitfield's choice of 7.5%0 or prime minus Oo. The Plaintiff also made
representations, and an offer, that the loans would be renewed at 4.750/0 with a new
maturity date of July 10, 2017.

30. Plaintiff knéw these representations were false, misleading, and
incomplete when they were made. Such representations were (1) false, misleading and
iﬁcomplete when made; (2) were made for a pecuniary interest of the Plaintiff; (3) the
Plaintiff owed a duty of care to convey truthful information to Mr. Whitfield; (4) the
Plaintiff breached that duty by failing to exercise due care; (5) Mr. Whitfield was
unaware that the representations were false - and had no reason to suspect they were
false as he placed histrust and confidence in Plaintiff. As such, Mr. Whitfield had a right
to rely on such information, and did so rely on said informatioh to his financial detriment
as outlined above. Mr. Whitfield has been injured in reliance upon Harbor National
Bank's promises to him as will shown to the trier of fact, including but not limited to,
physical and mental distress and financial loss. In addition thereto, the actions of the

Plaintiff entitle Mr. Whitfield to an award of punitive damages.

(Fraud inthe Inducement)

31. Mr. Whitfield hereby incorporates the allegations of the foregoing
paragraphs as if fully restated herein.

32 Atoraboutthe time of the initial loan originations, Plaintiff made
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affirmative representations to Mr. Whitfield that: (1) the loans would be 30 year loans;

(2) that the maturity date referenced in the Noles were simply renewal dates; and (3) that
the interest rate to be charged would be Mr. Whitfield's choice of 7.5% or prime minus
% %. The Plaintiff also made repreéentations, and an offer, that the loans would be
renewed at 4.75% with new maturity dates‘ of July 10, 2017. Such representations were
false, incomplete and misleading when made, were material, were known by the Plaintiff
to be false, misleading and incomplete, and were intended to be relied upon.

33.  Mr. Whitfield was unaware that the representations were false and had nc

reason to suspect they were false, as he placed his trust and confidence in Plaintiff. As

such, Mr. Whitﬁeid had a right to rely on such information, and did so rely on said
information to his detriment financial as Qutlined above. Had Mr. Whitfield known
Plaintiff never intended to renew the loan, Mr. Whitfield would have previously
refinanced the loan with another lender at a time when it was poséible. At a minimum,
the Plaintiff should have relayed their concems about renewals as early as documentary
evidence suggest Harbor National Bank had a concem, to-wit, the year 2010.‘
| 34. These false representations were made to induce the Mr. Whitfield to
enter a high cost loan, and were made by the Plaintiff with the knowledge of their falsity.
35. Mr. Whitfield reasonably relied on the material répresentations of Plaintiff
and had no knowledge the representations made by the Plaintiff were false and the Mr.
Whitfield was, therefore, fraudulently induced by the Plaintiff to enter into the high cost
loan.
36. Mr. Whitfield made a mistake in entering into the loan, which mistake was

unilateral. Mr. Whitfield was fraudulently induced by the Plaintiff to make the unilateral
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mistake as a direct, proximate and foreseeable result of the fraud, deceit,
misrepresentation, and active concealment perpetrated upon Mr. Whitfield by the
Plaintiff.

37. Subsequent to the origination of the loan, Mr. Whitfield has been informed
and now believes that the PIaintiﬁ" misrepresented the terms of the loan, verbally and in
writing by (1) not receiving 30 year loans, (2) repreéenting that the maturity date was
simply a renewal date; and (3) charging, and refusing to change, the interest rate of
7.25%. The Plaintiff also made representations, and an offer, to renew the loans at 4.75%
with a new maturity date of July 10, 2017 as agreed. As such, Mr. Whitfleld is entitied to
avoid or rescind the loan and 1o be returned to the status quo ante whereby the Plaintiff
returns to Mr. Whitfield all monies paid by Mr. Whitfield in exchange for Mr. Whitfield
returning the amount of the loan proceeds to the Plaintiff. in addition thereto, Mr. Whitfield
is entitied to all incidental, consequential, direct and indirect damages proximately caused
by Plaintiff when they fraudufently induced Mr. Whitfield to enter into the loan transaction.
Mr. Whitfield has been injured in reliance upon Harbor National Bank's promises to him as
will shown to the trier of fact, ‘includlng but not limited to, physical and mental distress
and financial loss. In addition thereto, the actions of the Plaintiff entitle Mr. Whitfield to an
award of punitive damages.

N

EFORA FOURTH CAUSE OF ACTION
{Violation of Federal Trade Commission Act Section 5(a) 15U.S.C. §45)
(As made applicable through SC Code §39-5-10 et.seq.)

38. Mr. Whitfield hereby incorporates the allegations of the .foregoing

paragraphs as if fully restated herein.
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30. As stated above, Plaintiff made affirmative representations to Mr. Whitfield
that: (1) the loans would be 30 year loans; (2) that the malurity dates referenced in the
Notes were simply renewal dates; and (3) that the interest rate to' be charged would be
Mr. Whitfield's choice of 7.5% or prime minus % %. The Plaintiff also represented, and
made an offer, that the loans would be renewed at 4.75% with new maturity dates of
July 10, 2017.

40. Plaintiffs acts enumerated above constitute "unfair or deceptive acts or
practices in or affecting commerce,” as those terms are defined in the Act. This
prohibition applies to all persons engaged in commerce, including banks. An act or
practice is unfair where it: (1) causes or is likely to cause substantial injury to
consumers; (2) cannot be reasonably avoided by consumers and; (3) is not outweiQhe’d
by countervailing benefits to consum&s or to competition. Inthis case, Plaintiff's actions
discussed above have caused substantial injury to Mr. Whitfield.

41.  An act or practice is deceptive where: (1) a representation, omission, or
practice misleads or Is likely to mislead the consﬁmer, (2) a consumer's interpretation of
the representation, omission, or practice is considered reasonable under the
circumstances and; (3) the misleading representation, omission, or practice is material.
In this case, Plaintiffs actions were deceptive because Plaintiff clearly misrepresented
that the loans would be renewed. Mr. Whitfield has been injured in reliance upon Harbor
National Bank's promises to him as will shown to the trier of fact, including but not
limited to, physical and mental distress and financial loss. In addition thereto, the

actions of the Plaintiff entitie Mr. Whitfield to an award of punitive damages.
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EORA EIFTH CAUSE OF ACTION

(Promissory Estoppel/ Detrimental Reliance)

42.  Mr. Whitfield hereby incorporates the allegations of the foregoing
paragraphs as if fully restated herein.

43,  Mr. Whitfield relied on the promises of Angela Bell, Charlie Rivers,
and Scott Warren to renew and modify the loans.

44. These promises were unambiguous in their terms and were relied
upon by Mr. Wﬁitﬁeld. In particular, there were no contingencies placed upon the
 June 26, 2012 written offer to renew any of the loans as titie insured first
mortgages were aiready in pléce on the subject properties.

45. The reliance by Mr. Whitfield regarding renewing the loans was more
than »
expected and more than foreseeable by Harbor National Bank.

46. Mr. Whitfield has been injured in reliance upon Harbor National
Bank's promises to him as will shown to the trier of fact, including but not limited
to, physical and mental distress and financial loss. In addition thereto, the actions

of the Plaintiff entitie Mr. Whitfield to an award of punitive damages.

EORA SIXTH CAUSE QF ACTION

(Tortious Interference with Prospective Contractual Relations)

47. Mr. Whitfield hereby incorporates the allegations of the foregoing

paragraphs as if fully restated herein.

. 48. The acts of Plaintiff described hersin constituted an interference
with Mr. Whitfield's business, were without justification, were done with improper

purpose and motive, knowing itwould place Mr. Whitfield under duress when filing
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these unfounded legal proceedings and knowing that it would interfere with Mr.
Whitfield's ability to sell and/or rent the subject property.

49, As a result of Plaintiffs actions Mr. Whitﬁeld' has lost the ability
to enter into contracts with identifiable prospective buyers and/or renters of the
subject property. As a direct and proximate result of the Plaintiffs actions,
Mr. Whitfield has suffered special damages including but not limited to a
diminished value of their property in the eyes of third parties, loss of income
and loss of profits. |

50. Plaintiffs actions proximately caused actual, consequential, and
special damages, inciuding but not limited to: a) inability to sell the subject
property to third parties who met requirements for sale and/or rental of the
subject property; b) foreclosure "proceedings having been instituted on the
subject property; c) a diminished value of the subject property in the eyes of
third parties; d) damage to Mr. Whitfield's reputation and business standing in
the real estate profession; e) financial damage to Mr. Whitfield’s business
because of time spent away to defend these charges, f) financial damage for
his inability to sell the subjéct property following filing of the lis pendens and
lawsuit, g) attomeys' fees and costs incurred; h) time spent away from work

as a result of the lis pendens and lawsuit, i) emotional distress fo Mr. Whitfield,

|) injury to his health and mental pain and suffering.

FORA SEVENTH CAUSE OF ACTION
(Breach of Contract Accompanied by Fraudulent Act)

51. Mr. Whitfield hereby incorporates the allegations of the
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foregoing paragraphs as if fully restated herein.
52. As stated above, Mr. Rivers made an agreement to renew the

loans at the June 21, 2012 meeting with Mr. Whitfield.

53.  Plaintiff breached the agreement with Mr. Whitfield by failing to
close the renewal of the loan which is the subject of this lawsuit. Such breach
was made with the fraudulent intent of never actually intending to close the
renewal when that representation was made, and such fraudulent intent was
manifested by ihe fraudulent act of claiming a title endorsement was required to
renew the loan when in fact one was never needed.

54. | Mr. Whitfield. has beén injured In reliance upon Harbor National
Bank's promises to him as will shown to the trier of fact, including but not
limited to, physical and mental distress and financial loss. In addition thereto,
the actions of the Plaintiff entitle Mr. Whitfield to an award of punitive damages.

FOR AN EIGHTH CAUSE OF ACTION
(Abuse of Process as to David Swanson and BNC Bancorp through its employee/agent

Scott Warren)

55. Mr. Whitfield hereby incorporates the allegations of the foregoing
paragraphs as if fully restated herein.

56.  Mr. Scott Warren claims he called Mr. David Swanson for the advice to
procure a title endorsement in order to renew the loan for the Black Rush Property.

57.  Mr. Swanson claims that Mr. Scott Wamen called him regarding the
anticipated closing between Mr. Whitfield and Harbor National Bank, said closing set to
occur on June 28, 2012. |

58,  Despite providing such sworn testimony by each Mr. Scott Warren and
Mr. David Swanson that this advice was given and received before the June 28, 2012

closing, there is no evidence of any such phone cail as the phone records from Mr.
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David Swanson's cell phone and his office line show no record of a phone call from Mr.
Scott Warren cell phone or office line in June of 2012.
59. Because the telephone records show the phone call never occurred, the

sworn testimony that the call was made, when in fact evidence shows it was not made at

the time, was given with the uiterior purpose of fabricating a legal defense for the bank's
fallure to renew its contractual obligations to renew Mr. Whitfield's loans.

60. Mr. David Swanson has represented that Scott Warren called him
regarding an anticipated closing, in which he gave advice to Mr. Warren to procure a fitle

endorsement. As alleged previously, Mr. Swanson and his law firm have no proof the

advice was evar given as there is ng engagement letter, fee agreement, correspondence,

records of any kind, opinion letters, or billing entrigs at the firm to corroborate the legal

defense that Mr. Swanson provided the information at the time he claims the advice was
made. Additionally, there is no evidence of the communication itself from Mr. Warren's cell
phone or office line to Mr. Swanson's cell phone or office line, further evidence that the
communication was never made, when Mr. Swanson and Mr. Warren claim it was.

61. The swom testimony that the call was placed before closing, when in fact
it was not, waé a willful or overt act, done with the intent and collateral objective of
furnishing a legal defense (advice of counssl) for the bank and injuring Mr. Whitfield.

62. The sworn testimony by each Mr. Scott Warren ad Mr. David Swanson was
amisuse and perversion of legal process by fabricating a legal defense (advice of counsel)
when one in fact had never been given at the time claimed to have been given. The acts
described above and herein have caused damage to Mr. Whitfield by incurring actual
damages, both mental and pecuniary, including by way of example only and without
limitation: loss of time, injury to property and financial standing, shame, mortification,
mental anguish, mental pain and suffering, emotional distress, loss of enjoyment of life,

injury to feelings, an overall degradation of health, and was hindered from, and will
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continue to be hindered from attending to his usual duties and affairs of life, as a direct
and proximate result of the aforesaid conduct of Harbor National Bank, in an exact amount
of actual, consequential and special damages as 10 be determined by a trier of fact.

FOR A NINTH CAUSE OF ACTION
(Civil Conspiracy as to David Swanson and BNC Bancarp through its employee/agent

Scott Warren)

63. Mr. Whitfield hereby incorporates the allegaﬂons of the foregoing
paragraphs as if fully restated herein.

64. As alleged above, Mr. Scott Warren claims he called Mr. David Swanson
for the advice to procure a title endorsement in order to renew the loan for the Black Rush
Propeﬁy. |
| 65. W Sﬁanson claims that Mr. Scott Warren called him regarding the
anticipated closing between Mr. Whitfield and Harbor National Bank, said closing set o
ocecur on June 28, 2012.

66. Despite providing such gworn testimony by each Mr. Scott Warren and
Mr. David Swanson that this advice was given and received before the June 28, 2012
closing, there is no evidence of any such phone call as the phone records from Mr.
David Swanson's cell phone and his office line show no record of a phone call from Mr.
Scott Warren cell phone or office line in June of 2012.

67. Because the telephone records show the phone call never occurred, the
sworn testimony that the call was made, when in fact it was_not made at the time, was
given with the ulterior purpose of fabricating a legal defense for the bank’s failure to renew
its contractua! obligations to renew Mr. Whitfield’s loans.

68. Mr. David Swanson has represented vthat Scott Warren mliéd him
regarding an anticipated closing, in which he gave advice to Mr. Warren to procure a title

endorsement. As alleged previously, Mr. Swanson and his law firm have no proof the
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advice was ever given as there is no engagement letter, fee agreement, cofrespondence,
records of any kind, opinion letters, or billing entries at the firm to corroborate the legal

defense that Mr. Swanson provided the information at the time he claims the advice was
made. Additionally, there Is no evidence of the communication itself from Mr. Warren's cell
phone or office line to Mr. Swanson’s cell phone or office line, further evidence that the
communication was never made, when Mr. Swanson and Mr, Warren claim it was.

69.  The sworn testimony that the call was placed before closing, when in fact
it was not, was a wiliful or overt act, done with the intent and collateral objective of
furnishing a legal defense (advice of counsel) for the bank and Injuring Mr. Whitfield.

‘ 70.  The sworn testimony by each Mr. Scott Warren and Mr. David Swanson
was a misuse and perversion of legal process by fabricating a legal defense (advice of

counsel) when one in fact had never been given at the time claimed to have been given.

71. Mr. David Swanson's actions described above and herein were made for

his own personal interest as they were performed outside the scope of his law firm's
representation of Harbor National Bank.

72.  The actions of David Swanson and Scott Warren as alleged above and

herein constitute an combination of two or more persons that was done with the purpose

of furnishing a legal defense (advice of counsel) for the bank and injuring Mr. Whitfield
which has caused him special damages, beyond damages specified in his other causes
of action for having to incur attorney’s fees and costs associated with Harbor National

Bank's advice of counsel defense which should never have been incurred.

FOR A TENTH CAUSE OF ACTION
(Cross-Claim for Equitable indemnity as to Co-Defendant Cindy Whitfield)

73. Mr. Whitfield hereby incorporates the allegations of the foregoing

paragraphs as if fully restated herein.
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74. To the extent, ifany. that Mr. Whitfield is held liable to the Plaintiff in this
action, which such liability is expressly denied, such liability would be a proximate resuit
of the wrongful acts, breach of duties, omissions, andIO( negligence of Cindy Whitfield
and/or her agents in failing to give her permission and/or authorization to renew the loan
for the subject property located at 1055 Black Rush Circle, Mount Pleasant, South
Carolina, said demand being made as a defense of Harﬁor National Bank to close all of
the renewal loans set forth in Exhibit “C”.

75. Specifically, the closing attorney Mark Weeks and Mr. Whitfield's previous
counsel Lauren Felder have stated that Mrs. Cindy Whitfield's counsel Stanley Jaskiewicz
was contacted regarding procuring her consent for the renewal of the Black Rush
Property. Lauren Felder was advised by either Stanley Jaskiewicz or his paralegal Dena
Hardison that Mrs. Cindy Whitfield, “would not sign off on the mortgage as Mr. Whitfield
was solely responsible under the Final Family Court Order.” Additionally, Mrs. Cindy
Whitfield was told by Mr. Jaskiewicz’ paralegal Dena Hardison that, “he [Mr. Whitfieid]
could not refinance my home or borrow the equity in it as he would be putting another nail
in his coffin.” According to Mrs. Whitfield, Ms. Dena Hardison gave her this advice before
the closing® and was also told by Ms. Hardison not to, “do anything until | talk to Stan,”
regarding gaining access to her home for an appraisal. According to Mrs. Whitfield, Mr.
Jaskiewicz never called her back regarding any issues related to procuring her consent to
renew her home.

76.  To the extent, if any, that Mr. Whitfield is held liable to the Plaintiff in this
action, which such liability is expressly denied, these wrongful acts, breach of duties,

omissians, and/or negligence of Cindy Whitfield and/or her agents have damaged Mr.

' Mrs. Whitfield indicated this statement was made by Ms. Hardison at the time the appraiser was
attempting to gain access to Mrs. Whitfield's home-- in May and June of 2012. Correspondence was seat to
Stanley Jaskiwicz advising him of appraisal access issue on June 11, 2012.
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Whitfield, including but not limited to consequential and special damages, and the
imposition of attorney's fees and costs in defending the foreclosure and prosecuting the
Counterclaims as alleged herein. Mr. Whitfield and Mrs. Cindy Whitfield had a special
relationship by virtue of their continuing family court obligations that would support a claim
for indemnity against Mrs. Cindy Whitfield. Moreover, Mr. Whitfleld Is wholly without fault
for Cindy Whitfield failing to provide her permission and/or authorization to renew the loan
for the Black Rush Property.

77.  To the extent, if any, that Mr. Whitfield is held liable to the Plaintiff in this
action, which such liability is expressly denied, Mr. Whitfield would be entitied to be

equitably Indemnified for such liability from Cindy Whitfield for any liability that Mr. Whitfield

is found o have incurred to the Plaintiff such that Mr, Whitfield would be entitled to recover

his consequential and special damages, attorney's fees and costs, monies adjudged owed
to the Plaintiff and/or monies expended by way of settiement of Plaintiff's claims as a resull
of Cindy Whitfield and/or her agents wrongful acts, breach of duties, omissions, andfor

negligence as afore-described.

WHE'REFORE‘ Defendants prays for relief as set forth below together
with such further relief as this court deems just:

a. Actualdamages;

b. Statutorydamages;
¢. Compensatory damages

d. Special damages

e. Treble Damages
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f. Disgorgement of profits;
g. Restitution;

h. Rescission,

g. Injunctive relief; and

h. Attomeys' fees and costs

DEMAND FOR JURY TRIAL

Mr. Whitfleld demands a jury trial on all counts stated above. These
causes of action must be tried before any equitable causes of action asserted
by either party can be disposed of. See Gardner v. Travis, 316 S.C. 315, 450
S.E.2d 54 (Ct. App. 1994) ,

HALVERSEN & ASSOCJATES, LLC

By: /f/' //

Brert S. Halversen

171 Church Street, Suite 330
Charleston, SC 28401

T: 843-284-5790

F: 864-326-4844

Email: brent@haliverseniaw.com

-
i , 2016.
Charleston, South Carolina
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CERTIFICATE OF SERVICE

[ certify that | served the foragoing Amended Answer by affixing same with proper
postage placing same with the United Sta
counse!l’s last known address on this

Postal Service addressed to the parties and
day of March, 2016.

HALVE%N m&s. LLC
By. -

Brent S. Halversen

171 Church Street, Suite 330
Charleston, SC 28401

T: 843-284-5790

F: 864-326-4844

Email: brent@halversenlaw.com

)

S
Charles uth Carolina !
March V}281 B.
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STATE OF SOUTH CAROLINA ) INTHE COURT OF COMMON PLEAS

COUNTY OF CHARLESTON ) CASENUMBER: 2012-CP-10- 588 (
Harbor National Bank, ) 2. .
a ) o T @ -
Plaintiff, ) L oa B T
) SUMMONS 2 L
\ ) %7 -
' ) 22 3 O
Anthony M. Whitfield and Cindy Whitfield, ) 2z T
) "% ¢
Defendant. )
)

TO: THE DEFENDANTS ABOVE NAMED:

YOU ARE HEREBY SUMMONED and required to serve an Answer to the allegations
of the Complaint, which is hereby served upon you, within thirty (30) days of the date of service
hereof: Your Answer shall be served upon the Clerk of this Court and upon the subscriber at his
office, 5418-B Rivers Avenue, North Charleston, South Carolina 29406-6165; If you fail to
respond within tﬁe time aforesaid, the Plaintiff will take judgment against you by default for the
relief demianded in the Complaint.

BERNSTEIN & BERNSTEIN, P.A.

Robert A: Bernstein

Post Office Box 20519

Charleston, SC 29413-0519

(843) 529-1111

(843) 529-0035 (fax)
September 5, 2012 ATTORNEYS FOR THE PLAINTIFF
Charleston, South Carolina
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
) .
COUNTY OF CHARLESTON ) CASE NUMBER: 2012-CP-10- 588
Harbor National Bank, ) 2
) z =
Plaintiff, ) ?:?‘ r;;
) COMPLAINT \ Bt
v. ) (Foreclosure of Real Estate) g"‘% -
) (Action On Note) fo@ =
Anthony M. Whitfield and Cindy Whitfield, ) gz =
. ) (Non-Jury) =Z -
Defendants. )
)

The Plaintiff, complaining of the Defendant above-named, would respectfully show unto this
Court:

I The Plaintiff is a national banking organization organized and existing pursuant to
the laws of the United States of America, with its principal place of business located in South
Carolina.

2. Defendant Ahthony M. Whitfield is a citizen and resident of the County of
Charleston, State of South barolina. |

3. Defendant Cindy Whitfield is a citizen and resident of the County of Charleston, State
of South Carolina."

4, The real property hereinafter described, which is the subject of this action, is situated

_and located in Charleston County, South Carolina.

5. All parties hereto and all matters herein are within the jurisdiction of this Court.
FOR A FIRST CAUSE OF ACTION AGAINST

DEFENDANT ANTHONY M. WHITFIELD
(Action on Note)
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6. Heretofore, on orabout April 23, 2007, for value received the Defendant Anthony M.
Whitfield executed and delivered to Harbor National Bank, a certain Promissory Note, Loan No.
400032000, a copy of which is attached hereto as Exhibit "A" and made a part hereof by reference,
by which, according to the terms and conditions set out therein, Anthony M. Whitfield promised to
pay to Harbor National Bank the sum of Three Hundred Twenty-Five Thousand and no/100
($325,000.00) Dollars, together with interest thereon at the rate of 7.5 % per annum on the unpaid
balance, with a maturity date of May 3, 2012.

7. On September 20, 2007, the parties ent;:red into 2 Commercial Debt Modification
Agreement, wherein the date of monthly payments was changed, but the maturity date of the said
Note remained the same; a true and correct copy of the said Commercial Debt Modification
Agreement is attached hereto as Exhibit “B” to the Complaint.

8. The payment due under the Note referred to in the preceding paragraph is in default,
and the conditions of said Note have been broken. |

9. Defendant Anthony M. Whitfield has committed an act of default under the aforesaid
Note.

10.  The Plaintiff has made demand upon Defendant Anthony M. Whitfield to pay the
entire amount due under the Note, but the said Defendant has failed and refused to make such
payment.

11.  Thefailure of Defendant.Anthony M. Whitfield to make payment of the balance due
constitutes a breach of the Note.

12.  Plaintiff elects to, and does declare the entire balance of said indebtedness due and

payable, and that there is due on said note as August 17, 2012, the principal sum of Three Hundred
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Fourteen Thousand, Eight Hundred Sixty-Six and 30/100 ($314,866.30) Dollars, accumulated
interest of Seven Thousand, Two Hundred Seventy-Four and 21/100 (87,274.21) Dollars, and
interest continuing to accumulate at the current rate of $122.45 per diem_from August 17,2012 until
paid in full, together with late charges, the costs and disbursements of this action, and attorney's fees.

13.  Plaintiff has retained and employed Bernstein & Bemstein, P.A. for the purpose of
instituting and prosecuting this action, and is entitled to recover all costs, expenseé and reasonable
attorneys' fees incurred with respect to this action.

14. By reason of the aforesaid breach of contract, the Plaintiff has suffered damages in
the amount of Three Hundred Fourteen Thousand, Eight Hundred Sixty-Six and 30/100
($314,866.30) Dollars, accumulated interest of Seven Thousand, Two Hundred Seventy-Four and
21/100(87,274.21) Dollars, and interest continuing to accumulate at the current rate of $122.45 per
diem from August 17, 2012 until paid in full, together with late charges, the costs and disbursements
of this action, and attorney's fees.

FOR A SECOND CAUSE OF ACTION AGAINST DEFENDANTS
ANTHONY M. WHITFIELD AND CINDY WHITFIELD
(Mortgage Foreclosure)

15.  The allegations of paragraphs One (1) through Fourteen (14) of this Complaint are
realleged as if repeated herein verbatim.

16.  To further secure his obligation under the aforesaid Promissory Note, on April 23,
2007, Anthony M. Whitfield executed a Real Estate Mortgage, whereby to secure the liability under
the Promissory Note and any further advances thereof, a mortgage was granted to and upon the
following vdescribed property, to wit:

All that certain piece, parcel or tract of land situate, lying, and being in the Town of
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Mt. Pleasant, Charleston County, South Carolina, shown and designated as Lot 78,

on that certain plat prepared by Mark S. Busey, S.C.R.LS, entitled "A FINAL

SUBDIVISION PLAT OF PHASE 2 WHISPERING MARSH, DUNES WEST,

OWNED BY JOHN WIELAND HOMES OF SOUTH CAROLINA, LOCATED IN

THE TOWN OF MT. PLEASANT, CHARLESTON COUNTY, SOUTH

CAROLINA", said plat being dated January 13, 2000 and duly recorded in the

Charleston County RMC Office in Plat Book ED, Page 822. reference to said plat

is hereby made for a more complete description as to distances, courses, metes and

bounds. :

BEING the same premises as conveyed to Anthony M. Whitfield by deed of Dennis E. Harris

and Robin Harris dated April 23, 2007, and recorded in the Office of the RM.C. for

Charleston County on April 24, 2007 in Deed Book C623, Page 352.

TMS #594-10-00-507

Address: " 1055 Black Rush Circle, Mt. Pleasant, SC 29466
(hereinafter referred to as the PROPERTY); a true and correct copy of the said Mortgage is attached
hereto as Exhibit “C” to this Complaint.

17.  On April 24,2007, the said Mortgage was recorded in the Office of the Register of
Mesne Conveyances for Charleston County in Book E623, at page 742.

18.  According to the terms and conditions of the aforesaid Real Estate Mortgage, itis
provided that in the event of default in the payment of any installment when due, the entire principal
and accrued interest shall at once become due and payable without notice, at the option of the holder,
and if the same should be placed in the hands of an attorney for collection, all cost of collection,

including a reasonable attorney's fees, shall become an obligation of the Defendant Anthony M.

Whitfield, to be secured by the said mortgage as part of the debt secured thereby.

19.  Further, under the terms and conditions of the said Mortgages, it was agreed thatthe

mortgagor would pay all taxes, assessments, water rates, other governmental or municipal charges,

fines or impositions for which provisions were not otherwise made, and if the mortgagor failed to
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do so, the mortgagee might pay same, which amount, together with interest thereon, would be
secured by said mortgage.

20.  According to the terms of the said Mortgages, and as additional security, the
mortgagor assigned all rents, issues and profits of the mortgaged premises from and after any default
thereunder, and should legal proceedings be instituted pursuant to said mortgage, the mortgagee, its
successors or assigns, were given the right to have a Receiver appointed of the rents, issues and
profits, who, after deducting all charges and expenses attending such proceedmgs, and the execution
of his trust as Receiver, shall apply the residue of the rents, issues and profits toward the debt secured
by said mortgage.

21. On or about July 24, 2007, without the knowledge or consent of the Piaintiff, the
Defendant Anthony M. Whitfield transferred a one-half undivided interest in the said property to
Defendant Cindy Whitfield. |

22.  Defendant Cindy Whitfield acquired her one-half undivided interest in the property
subject to the mortgage of the Plaintiff herein, and her claim to the said property is subordinate to
the claim of the Plaintiff herein.

23.  The payments due under said Note is due and has been in default since May 3, 2012,
and the conditions of said mortgage have been broken. |

24.  The entire balance of said indebtedness due and payable, and that there is due on said
note as of August 17, 2012, the sum of Three Hundred Fourteen Thousand, Eight Hundred Sixty-Six
and 30/100 ($314,866.30) Dollars, accumulated interest of Seven Thousand, Two Hundred Seventy-
Four and 21/100 ($7,274.21) Dollars, and interest continuing to accumulate at the current rate of

$122.45 per diem from August 17, 2012 until paid in full, together with late charges, the costs and
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disbursements of this action, and attorney's fees.

25.  Plaintiff has retained and employed Bemstein & Bemstein, P.A. for the purpose of

instituting and prosecuting this action, and is entitled to recover all costs, expenses and reasonable

attorneys' fees incurred with respect to this action.
26.  The Plaintiff is entitled to an Order foreclosing the mortgage upon the PROPERTY,
and the proceeds of the said foreclosure to be distributed first to the costs and expenses of the sale

thereof, second to be applied against accrued principal and interest under the Note and mortgage,

~ third to payment of the costs, expenses and reasonable attorneys fees incurred by the Plaintiff in

prosecuting this foreclosure action, and the Court should thereafter pay any excess proceeds of sale
to such claimants in such priorities as their interests may appear.

FOR A THIRD CAUSE OF ACTION
(Appointment of Receiver)

27.  Theallegations of paragraphs One (1) through Twenty-Six (26) of this Complaint are
realleged as if repeat ed herein verbatim.

.28.  To further secure his obligation under the aforesaid Promissory Note, on April 23,
2007, Anthony M. Whitfield executed an Assignment of Leases and Rents, whereby to secure the
liability under the Promissory Note and any further advances thereof, the Defendant assigned all
leases and rents from the subject PROPERTY to the Plaintiff; a true and correct éopy of the said
Assignment of Leases and Rents is attached hereto as E*hibit “D."

25.  OnApril, 2007, the said Assi gnmeht of Leases and Rents was recorded in the Office
of the Register of Mesne Conveyances for Charleston County in Book F623, at Page 152.

26.  Accordingto the terms of the said Assignment of Leases and Rents, and as additional
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security, the Defendant assigned all rents, issues and profits of the PROPERTY from and after any
default thereunder, and should legal proceedings be instituted pursuant to said Assignment of Leases
and Rents, the Plaintiff were given the right to have a Receiver appointed of the rents, issues and
profits, who, after deducting all charges and expenses attending such proceedings, and the execution
of his trust as Receiver, shall apply the residue of the rents, issues and profits toward the secured
debt.

27.  The payments due under said Note is due and has been in default since May 3, 2012,
and the conditions of said Assignment of Leases and Rents have been broken.

28. The entire balance of said indebtedness due and payable, and that there is due on said
note of August 17, 2012, the sum of Three Hundred Fourteen Thousand, Eight Hundred Sixty-Six
and 30/100 ($314,866.30) Dollars, accumulated interest of Seven Thousand, Two Hundred Seventy-

Four and 21/100 ($7,274.21) Dollars, and interest continuing to accumulate at the current rate of

 $12245 per diem from August 17, 2012 until paid in full, together with late charges, the costs and

disbursements of this action, and attorney's fees.

29. - The Plaintiff is entitled to have a Receiver appointed for the PROPERTY to collect .

all income from the said PROPERTY, to pay expenses associated therewith, including the fees of
the Receiver, and to remit the balance of such collections to the Plaintiff to apply toward the secured
debt hereunder. |

WHEREFORE, the Plaintiff prays for judgment as followé:

(1)  Under the First Cause of Action, for judgment against Defendant Anthony M.
Whitfield the amount of Three Hundred Fourteen Thousand, Eight Hundred Sixty-Six and 30/100
($314,866.30) Dollars, accumulated interest of Seven Thousand, Two Hundred Seventy-Four and
21/100 (87,274.21) Dollars, and interest continuing to accumulate at the current rate of $122.45 per
diem from August 17, 2012 until paid in full, together with late charges, the costs and disbursements

of this action, and attorney's fees;
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) Under the Second Cause of Action, that
(@) That the amount due upon the said Note and Mortgage held by the Plaintiff be
ascertained and determined under the direction of this Court, together with attorneys fees and
the costs of this action.
(b)  That the Plaintiff's Mortgage be declared a first lien and that Plaintiff has judgment
of foreclosure for the amount found to be due and owing under the promissory note, together
with any taxes or insurance premiums which may be due, with a reasonable sum as attorney's
fees, and the costs of this action.
(c)  That the PROPERTY be sold under the direction of this Court, the equities of
redemption are barred, and that the proceeds of sale are applied as follows:

First, to the costs and expenses of the within action and sale,

- Second, to the payment and discharge of the amount due on the Plaintiff's Note and
Mortgage, with the costs and disbursements of this action together with attorneys'
fees, and
Third, the surplus, if any, be distributed according to law; and

3) Under the Third Cause of Action, for the Appointment of a Receiver to collect all

income from the said PROPERTY, to pay expenses associated therewith, including the fees of the

Receiver, and to remit the balance of such collections to the Plaintiff to apply toward the secured

4) For such other and further relief as may be just and proper.

BERNSTEIN & BERNSTEIN, P.A.

Sobest A Borncle

. Robert A. Bernstein
Post Office Box 20519
Charleston, SC 29413-0519
(843) 529-1111

September 5, 2012 ‘ (843) 529-0035 (fax)
" Charleston, South Carolina ATTORNEYS FOR THE PLAINTIFF
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FORTR CEARLESTCE, BC 23405 Chatiosten. BE 39407 Bate ... $4/A3/30Q)
Metwrity Dote _05/03/3033
Loan Amount ¢ 325,800,900
d Dt
BORROWER'S RAME AND ADDRESE LENDER'S NAME AND ADDRESS
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lwmncahgﬁ-unamov. ard futire princip: aro
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par yeor unti ___Maturity
[ Varistds Roa: This rate may then changs es stated balow.
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Dhmwynd‘m:hn mrmonﬂ\hmumaymmuo!unn B B
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POST MATURITY RATE: {'egroe to pay tnterest on ths unpald balence of this nots owing alter maturity, 8nd until peid in full, es stated below:
Dnn!henmthmdmvnrhbhmsbuhhumctwmmmm(nlndk:audabcva) ’
X ot o roto oqual to _36,0008 :
.LATECHARGE.llaptymhmtmndawlu\ln 10 dmmwhudu.lmmmmahwchwonum_m__
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PAYMENTS: Inwmmﬁhmwuhﬂom.
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s -V 4 STANLEY CLAYPOOLE, PA

.

-

2155 NORTHPARK LANE

NORTH.CHARLESTON, S.C. . v
whitQeld O7- o‘élas - 29406 ME 6236742

This document was prepared by (name, addrass, phone}:
Harbor National Bank
1503 Old Towne Road
Charleston, B8C 29407

Stata of South Carollna - Space Above This Line For Recording Data:

REAL ESTATE MORTGAGE
(Witb Future Advance Clause)

1. DATE AND PARTIES, The dats of this Mortgage s __04 /23/2007 and the parties and their addresses

~

are es. follows: ) ;

MORTGAGOR:  ANTHONY M WHITFIELD
. 2141 DORCHESTER ROAD
NORTH CHARLESTON, SC 29405

1 Refer to the Addsndum which Is sttached and Incorporated herein for additional Mortgagors.

LENDER: Harbor National Bank
1503 0ld Towne Road
Charleston, SC 29407 .

2. MORTGAGE. For good and valuable consideration, the receipt and sufﬂclen}:y of which Is acknowledged, and to secure
the Sacurad Debt (hereafter definad), Mortgagor grents, bargalng, conveys and mortgages to Lender the following
described property:

SEE ATTACHED EXHIBIT ‘A’

Tha property is located in CHARLESTON gt _1055 BLACK ROSH
) County] .
CIRCLE . MOUNT PLRASANT , South Cerollna ____29466
{Addreas) (City} :; Codo

Together with all rights, essements, appurtenances, royalties, mineral rights, oil and gas rights, crops, timber, all
diversion payments or third party psyments made to crop producers, and all existing and future improvemsnts,
structures, fixtures, snd replacements that may now, or &t any time In the future, be part of the real egtate described
above (el refarred to as "Property®). The tarm Property &iso includes, but is not limited to, any and all water wells,
water, ditches, reservoirs, reservoir sites and dams locatsd on the raal estate and all riparlan and water rights assoclated
with tha Proparty, howsever established.

SUUTH CARGLISA - ABRICUL TURAL/COMMERGIAL REAL EOTATE SECURITY ISSTRUTAEST (NDT FOR REA, PHUME, FHA OR YA USE, AND ROT FOR CONBUMER FURFOIER! {pege 1 of Bi/

o RN
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3.

4.

7.

ME 6236743 ~ :

MAXIMUM OBLIGATION LIMIT. The tow! principal amount of the ‘Sécured Debt (heresfter daflnad)?sééufé&;s’y this’

Mortgage at any one time shall not exceed $ 325,000.00 . This limitation of amount does not include
interast, loan charges, commitment fees, brokerage commisslons, attorneys’ fees. and other charges validly made
pursuant te this Mortgege and doss not apply to advances (or intersst accrued on such advances) made under the terma
of this Mortgage to protect Lender's security and to perform any of the covenants containad In this Mortgage. Interest
under tha Note will be deferred, accrued or capitalized; however, Mortgages shall not be required to defer, accrue or
capltalize any interest except as provided in the Note. Futurs advences are contemplated and, along with other future
obligations, are secured by this Mortgage aven though all or part may not yet be advanced. Nothing In this Mortgags,
howaevaer, shall constitute 8 commitment to make additional or future [oens or advances in any amount. Any such
commitment would nsed to be agreed to In & eeparate writing.

SECURED DEBT DEFINED. Ths term “Secured Debt" includes, but Is not limited to, the following: . .
A. The promissory note(s), contract(s), guaranty(ies) or other evidence of dsbt described bslow &nd all extensions,
renev;;;’aa mo}diﬂcaﬂnm or substitutions (Evidence of Debt) fa.g., borrower’s name, note amount, intersst rate,
matu) late): :

Oné note of even date in the principal amount of 325,000.00 with final payment
due 05/03/2012

B. All future advances from Lender to Mortgagor or other future obligations of Mortgagor to Lender under eny
promissory note, contract, guaranty, or other evidence of debt existing now or executed sfter this Mortgage
whether or not this Mortgage is spaecifically referred to in the evidence of debt.

C. Ali obligations Mortgagor owes to Lendar, which now exist or may later arise, to the extant not prohibited by law,

including, but not limited to, liabilitles for overdrafts relating to any deposit account sgresment between.

Mortgagor and Landar,

D. Ali edditionsl sums advanced and expenses incurred by Lender for Insuring, preserving or otherwise protacting the
Property and its value and any other sums advanced and ‘expanses incurrad by Lender under the terms of this
Mortgage, plus interest at the highest rata In effact, from time to tims, @8 provided in the Evidence of Debt.

E. Morntgagor's performance under the terms of any instrument evidencing a debt by Mortgagor to Lendér and any
Mortgage securing, guarantying, or otherwlse relating to the debt. ’

I more than cne person signs this Mortgage &s Mortgagor, each Mortgagor agrees that this Mortgage will secure all

future advances and futura obligations dascribed above that are given to or incurred by any one or more Mortgagor, or

any one or mora Mortgagor and others. This Mortgage will not secure any other debt if Lander falls, with respect to such

&ther d‘sb}, to make any required disciosure about this Mortgage or if Lender fails to give any required notice of the right
regcission, E E B

PAYMENTS. Mongagor‘ agrees to make all paymants on the Secured Debt when dus and In accordance with the terms
of the Evidence of Debt or this Mortgage. :

WARRANTY OF TITLE. Mortgagor covanants that Mort‘gagor Is lawfully seized of the estate convayed by this Mortgags
and has the right to grant, bargain, convey, ‘sell, and mortgage the Property and warrants that the Property Is
unencumbered, except for encumbrances of record.

CLAIMS AGAINST TITLE. Mortgagor will pay sall taxes, asseasments, liens, encumbrences, lease payments, ground
rents, utilities, and other charges rslating to the Proparty when dus. Lander may require Mortgagor to provide to Lander
c&plsa of all noticss that such amounts are due and the recaipts ovidencing Mortgagor’'s payment. Mortgegor will defend
thtle to the Property against any claims that would Impair the lien of this Mortgage. Mortgagor agress to assign to
Lander, as requasted by Lender, any rights, claims or defenses which Mortgagor may havs agsinst parties who supply
Iabor or metertals to improve or meintain the Propsrty.

PRIOR SECURITY INTERESTS. With regard to any othsr mortgags, deed of trust, security agreement or other llen
document that created a prior sscurity interest or encumbrance on the Property and that may have priority over this
Mortgage, Mortgagor agraes:
A. To meks all paymsents when dus and to parform or comply with all covenants.
B. To promptly daliver to Lendsr any notices that Mortgagor receives from the holder. )
C. Not to make or permit any modification or axtension of, and not to request or eccept any future advances under
any note or agrésment secured by, the other mortgage, deed of trust or sacurity agreement unless Lender
consents In writing. ) : -+

DUE ON SALE OR ENCUMBRANCE. Lender may, at lts option, declare the entire belance of tha Secured Debt to be
immediately due and payable upon the creation of .any Hen, encumbrence, trensfer, or sale, or contract for any of these
on the Property. Howevaer, if the Property includes Mortgagor's residenca, this saction shall bs subject to the restrictions
imposad by federal law {12 C.F.R. 581), as applicable. For the purposes of this sectlon, the tarm "Propsrty” also
includes any intarest to ali or any part of the Property. This covenant shall run with the Property and shall remaln in
effect until the Secured Debt is pald in full and this Mortgags Is released.

R {paga 2 of 8)
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+ 10.TRANSFER OF AN INTEREST IN THE MORTGAGOR. If Mortgagor is an entity other than a natural person (such as a

11.

corporation or other organization), Lander may demand immediate payment if {1) a bensficlal Interest in Mortgagor.ls sold
or transferred; (2} thera is 8 change In elther the Identity or number of membaers of a partnershlp or similar entlity; or (3}
there is a change in ownership of more than 25 percent of the voting stock of a corporation or similar entity. However,
Lender may not demend payment in the above situations if R is prohibited by law as of tha date of this Mortgage.

ENTITY WARRANTIES AND REPRESENTATIONS. If Mortgagor is an entity other then a natural person (such as a
corporation or other organization), Mortgagor mekes to Lender the following warrantles and representstions which shall
be continuing as long as the Secured Debt remains outstanding:
A, Mortgagor Is an entity which Is duly organized and validly existing In the Mortgagor’'s stats of incorporatlon {or
arganization), Mortgagor is In good standing In ell states In which Mortgagor transacts businsss. Mortgagor has

the power and authority to own the Property and to camry on its business as now being conducted and, es

applicabls, i quslified to do so in each state in which Mortgagor operates. .

B The execution, delivery and performance of this Mortgege by Mortgagor and the obligation evidenced by the
Evidence of Debt are within the power of Mortgagor, have been duly authorized, have recelved sll necessary
governmsntel approval, and will not vislate any provision of law, or ordar of court or governmental agency.

C. Other than dlsclosed in writing Mortgagor has not changed its name within the last ten years and has not used
any other trade or fictitious nama. Without Lendar's prior written consent, Mortgagor doss not and wlll not use
an§ sgtel'éer name end will preserve its existing name, trada names and franchisas untll the Secured Debt is
88 .

12. PROPERTY CONDITION, ALTERATIONS AND INSPECTION. Mortgagor will keep the Property In good condition and make

13.

all repairs that are reasonsbly necessary. Murtgafgor will give Lander prompt notice of any loss or damags to the
Proparty. Mortgagor will kesp the Property free of noxious weeds and grasses. Mortgagor will not initiate, join in or
congent to any change in any private restrictive covenant, zoning ordinance or other public or private restriction limiting
or defining the uses which mey bs made of the Property or eny part of ths Property, without Lander’'s prior written
consent. Mortgagor wiil notify Lander of all demands, proceedings, claims, and actions against Mortgagor or any other

ownsr made under law or regulation regarding use, ownership and occupancy of the Property. Mortgagor will comply -

with all [sgel requirements and restrictions, whether public or private, with respect to the use of the Property. Mortgagor
also agrees that the nature of the occupancy and use willl not change without Lender’s prlor written congent.

No portion of the Property wlll bs removed, demolished or materlally altered without Lender’s prior written consent
axcept that Mortgagor hes the right to remove ltems of personal property comprising a part of the Property that bacome
worn or obsolete, provided that such psrsonal propsrty Is replaced with other personai property at lesst equal In value to
the replaced personal property, free from any title retention device, security agreement or other encumbrance. Such
replacement of personal property will be deemed subject to the security intarest created by thiz Mortgage. Mortgagor
shall not panhr;n or subdivids ths Propserty without Lendar’s prior written consent. Lender or Lender's agents may, at

‘Lendar's option, enter the Property at any ressonable time for the purpose of Inspecting the Property. Any inspection of

the Property shall be entirely for Lender’s: banefit and Mortgagor will in no way rely on Lander’s inspaction.

AUTHORITY TO PERFORM. it Mortgagor falls to perform any of Mortgagor's duties under this Mortgags, or any other
mortgage, deed of trust, security agresmaent or other lien documant that has priority over this Mortgags, Lender may,

- without notice, perform the duties or causs them to be performed. Mortgagor appoints Laender as attomsy in fact to sign

Mortgagor’s name or pay any emount necessary for performance. If any construction on the Property Is discontinued or
not carrled on In 8 reasonable manner, Lendar may do whatever Is nscessary to protect Lender's security Interest In the
Property. This may include complsting the canstruction. ’

Lender's right to parform for Mortgagor shall not create an obligation to perform, end Lander’s fallure to perform will not
preciude Lender from exercising any of Lender's other rights undsr the law or this Mortgage. Any amounts paid by
Lender for insuring, preserving or othsrwise protecting the Property and Lander’s sscurity Interest will be due on demand
and will bear interest from ths date of the psyment until paid in full at the interest rate In offect from time to time
accarding to the terms of the Evidence of Debt. )

14. ASSIGNMENT OF LEASES AND RENTS. Mortgagor sssigns, grants, bargains, conveys and mortgagss to Lender s

additional sacurity all the right, title and interest in the following (Property).

A. Existing or future lsases, subloases, Hicenses, guaranties end any other written or verbal agresments for the use
‘and occupancy of the Property, Including but not limited to, any extensions, ranewals, modifications or
replacaments (Lsases).. )

B. Rents, issues and profits, including but not limited to, security deposits, minimum rents, percentage rents,
additional rents, common erea maintenance charges, perking charges, roal ostste taxeés, other applicable taxes,
insurance premium contributions, liquidated damages following dsfault, cancellation premiums, "loss of rents”

insurance, guest recelpts, revenuss, royalties, proceeds, bonuses, accounts, contract rights, general imangibles,”

and all rights and claims which Mcr;?atgor may have.that in any way pertain to or are on sccount of the use or

occupancy of the whola or any part e Property (Rents). . .
In the event any item listed as Leases or Rents is determined to bs personal property, this Assignment will also ba
regerded as a security agresment. : .

Mortgagor will promptly provide Lender with coplas of the Lesses and will certify thage Leases are true and comect
copies. The existing Leases will be provided on exscution of the Assignment, and ali future Leases and sny other
Information with respect to these Leases will be' provided immediately after they are executed. Mortgagor may callect,
recelve, enjoy and use the Rents so iong as Mortgagor is not In defsult. Mortgagor will not collect in advance any Rents
due in future lsase periods, unless Mortgagor first obtains Lender's written consent. Upon default, Mortgagor will receive

{page 3 of 8)
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any Rents in trust for Lander and Mortgagor will not commingls ths Rents with any ‘othar funds. Whsn Lender so directs,
Mortgagor will endorse end deliver any payments of Rents from the Property to Lender. Amounts’ callected will be
applied at Lender's discretlon to the Sacured Debts, the costs of managing, protecting and preserving the Pro&erty, and
other necessary expenses. Mortgagor agress that this Security [nstrument |s immediately etfective botwesn Mortgagor
and Lender and effsctive as to third parties on tha recording of this Assignment.

As long as this Assignment Is in effact, Mongafor warrants and represents that no default exists under the Leases, and
the parties subject to the Leases have not violated any applicabls law on leases, licenaes and landlords: and tanants,
Mortgagor, at its sola cast and expsnse, will keap, observe end perform, and require all other partles to the Leases to
comply with the Lesses and any applicable faw. if Mortgagor or any party ta the Lesse defaults or falls to observe any
applicabls law, Mortgagor will promptly notify Lender. If Mortgagor neglects or refuses to snforce compliance with the
terms of the Legaas, then Lender may, at Lender’s option, enforce compllance.

Mortgagor will not sublet, modify,’extend, cancel, or ctherwiss alter the Leasss, or accept the surrender of the Proparty
covered by the Leases (unless the Leases so raquire) without Lender’s consent. Martgagor wiil not assign, compromise,

. subordingte or encumber the Leases and Rents without Lender's prior written consent. Lender does not assume or

become liable for the Property’s maintenancs, déprecistion, or othar losses or damages when Lendsr acts to manage,
protect or preserve the Propsrty, except for losses and damages due to Lender's gross negligence or intantional torts.
Otharwise, Mortgagor will indemnify Lender and hold Lender harmless for all liabllity, loss or demage that Lander may
incur when Lender opts to exercisa any of its remedies against any party obligated under the Leases. . .

15. CONDOMINIUMS; PLANNED UNIT DEVELOPMENTS. if the Property includes a unit in a condominium or a planned unit

16.

17.

development, Mortgagor will parform sll of Mortgagor’s duties under the covenants, by-laws, or ragulations of the
condominium or planned unit developmant. :
DEFAULT. Mortgagor will be In default if any of the following occur:
A. Any party obligated on the Secured Debt falls to make payment when due;
B. A breach of any term or covenant in this Mortgage, any prior mortgage or any construction losn agreement,
ane%uﬂty agresment or any other documaent evidencing, guarantying, securing or otherwise relating to the Securad
abt; 8
. The making or furnlshing of any verbal or written representation, statement or warrenty to Lender that is false or
Incorract in any matarial respact by Martgagor or any parson or aentity obligated on the Secured Debt;
. The death, dissolution, or insolvency of, appointment of a raceiver for, or application of any debtor relief law to,
_Mortgagor or any person or entlty obligated on ths Sscured Debt; . .
. " A good faith befief by Lander at any time that Lender Is insecure with respect to any geraon or entity obligated on
the Secured Debt cr that the prospact of any paymant is impalred or the value of the Property is impalred;
A materlal sdverss change in Mortgagor's business Including ownership, management, and financlai conditions,
which Lender in its opinion balleves Impalrs the value of the Property or repayment of the Secured Debt; or
. Any loan proceeds ara usad for & purpose that will contribute to excessive erosion of highly erodlbla land ar to the
CéonE\t;r:[sg?n N?f watlinds to produce an agricultural commadity, as further explained in 7 C.F.R, Part 1840, Subpart
. t M. ’

REMEDIES ON DEFAULY. In some Instances, federal and state law will require Lender to provide Mortgagor with notice
of the right to cure, mediation noticas or other notices and may establish time schedules for fareclosure actiong. Subject
to these limitations, if any, Lender may accelerate tha Secured Debt and forecioss this Mortgags In a manner provided by
law If this Mortgagor Is in default. . . N

O MmO 0

At the option of Lender, alt or any part of the agreed fees and charges, accrued Intarest and principal shall bscome
immediataly due and payable, after giving notics If required by law, upon the occurrence of a defsult or anytime
thereafter. In addition, Lender shall ba antitled to ali the remedies provided by law, the Evidence of Debt, other evidences
of debt, this Mortgage and any related documents. All remedies are distinct, cumulative and not exciusive, and the

- Lender Is entitled to all remedies provided at law or equity, whether expressly set forth or not. The accaptanca by Lender

18.

18.

of any sum in payment or partial payment on the Secured Debt after the balance Is dus or Is accelerated or after
toreclosure proceadings are filed shall riot constitute a walver of Lender's right to require full and complete cure of any
existing defsult. By not exercising any remedy on Mortgagor's default, Lendar does not walve Lendsr’s right to iater
consider the svent a default if it continuss or happens again.

EXPENSES; ADVANCES ON COVENANTS: ATTORNEYS' FEES; COLLECTION COSTS. Except when prohibited by law, .

Mortgager agrees to pay all of Lender's expanses if Mortgagor breaches any covenant in this Mortgage. Mortgagor will
also pay on demand all of Lender’s expenses Incurred In collacting, .Insuring, preserving or protecting the Proparty or in
any inventories, audits, inspactions or other sxamination by Lander in mn?gct—to the Property. Mortgagor agress to pay
all costs-and expenses Incurred by Lender in enforcing or protecting Lender’s rights and ramsdies under this Mortgage,
Including, but not limited to, attornoys’ fees, court costs, and other legsl expenses. Once the Sscufed Debt is fully and
finally peld, Lender agrees to release this Mortgage and Mortgagor agrees to pay for any recordation costs. All such
amounts are dus on demand and will baar interast from the time of tha advence st the highest rate In effect, from time
to time, as provided In the Evidence of Debt and as permitted by law. -

ENVIRONMENTAL LAWS AND HAZARDOUS SUBSTANCES. As used in this sectlon, (1) *Environmental Law” mesans,
without iimitation, the Comprehsnsive Environmental Response, Compensation and Liability Act (CERCLA, 42 U.S.C.
9801 et 86q.), ell other federal, stets and local laws, regulations, ordinances, court orders, attorney general opinions or
interpretive lottars concerning the public health, safety, weltars, environment or a hazardous substance; and (2)

“Hazardous Substance™ maans any toxic, radicactive or hazardous material, waste, pollutant or contaminant which has’
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characteristics which render the substance dangerous or potentielly dangsrous to the public haalth, safaty, welfare or
environment. The term Includes, without limitation, eny substances defined as "hazardous material,” “toxic substances,”
“hazardous waste® or "hazardous substance” under any Environmental Law. Mortgagor represents, warrants and agreas
that, except as previously disclosed and acknowledged in wﬁdr:‘g:

A. No Hazardous Substance has been, ls, or will be located, trensported, manufactured, treated, refined, or handled
by any person on, under or sbout the Property, ‘except in the ordinary course of businasa and In strict compliance
with all spplicabls Environmental Law.

B. gl'ortgagor has not and will not cause, contribute to, or permit the release of any Hazerdous Substance on the

operty. .

C. Mortgager will inmediately notify Lendsr If (1) e relsase or threstaned release of Hazardous Substance occurs on,

under of about the Property or migrates or threatens to migrate from nsarby proparty; or (2) there s, a viclation of
_any Environmental Lew conceming the Property. in such an event, Mortgagor will take all necesasry remaedial
” aetlon In accordance with Environmental Law. -

D. Mortgagor has no knowledge of or reason to belisve thare is any pending or threatened Investigation, claim, or
praceeding of any kind relating to {1} any Hazerdous Substance located on, under or about the Property; or (2}
any violation by Mortgagor or any tenant of any Environmental Law. Mortgagor will immediately Lender In
writing as soon as-Martgagor has reascn to bellove there is any such pending or threatsnad Investigation, claim,
or procaeding. In such an event, Lander hss the right, but not the obligation, to participate in any such proceeding
inciuding the right to recsive coples of any documents rglatlnq to such procesdings.

E, [l!aortgagcr and.every tenant have bean, are and shall remain

W,

F. There are no underground storage tanks, private dumps or open wells loceted on or under the Property and no
such tank, dump or well will ba added unless Lander first consents in writing.

G. Mortgagor will regularly inspect the Property, monitor tha activities and operations on the Property, and confirm
‘hﬁ\ all permits, licenses or approvals required by any appliceble Environmental Lew are obtained and complisd

 with, : * - ;

H. Mortgagor will psrmit, or cause any tenant to parmit, Lender or Lender's agant to enter and inspsct the Property

* and feview all records at any reasonabls time to dstermina (1) the existence, location and nature of any
Hazardous Substanee on, under or about the Property; {2) the existence, location, nature, and magnitude of eny
Hazardous Substance thst has been released on, undsr or about the Property; or (3) whether or not Mortgagor
snd any tenant ars in compliance with applicable Environmantal Law.

. Upon lLender's request and at any time, Martgagor agress, at Mortgagor's sxpense, to engsge B qualified
snvironmenta! engineer to prepare an environmentsl audit of ths Property and to submit the results of such audit
to Lender. The choice of the environmental engineer who will perform such audit I8 sublect to Lender’s approval. -

J. Lender has the right, but not the obligation, to perform any of Mortgagor's obligations under this ssection at
Mortgagor's expense. i

K. As a consequence of any breach of any representation, warmranty or promise made in this section, (1) Mortgagor
will indemnify and hold Lender and Lender's succassors or sssigns harmlass from and againat all lossss, claims,

n full compliancs with any applicable Erwlroprnental :

demands, liabliitles, damages, cleanup, response and remediation costs, penslties and exponsaes, Including’

without limitation all costs of litigation and attomneys’ fees, which Lender and Lender's successors or assigns may
sustain; and (2) at Lender’s’ discration, Lender may release this Mortgage and In return Mortgagor wiil provide
Lender with collaterat of at least equal velus to the Proparty secured by this Mortgage without prej udice to any of
Lender's rights under this Mortgaga.

L. Notwithstanding any of the language contained In this Mortgage to the contrery, the terms of this section shall
survive any foreclosure or satisfaction of this Mortga?a regardless of any passage of title to Lender or any
disposition by Lender of any or all of the Property, Any claims and defensas to the contrary are hersby waivad.

20, CONDEMNATION. Mortgagor will give Lander prompt notice of any action, real or threatened, by private or public

* or any other means. Mortgagor further agrees to n

entities to purchase or take any or all of the Property, inciuding sny easemants, thro h condemnation, eminent domairn,
gt¥fy Lender of any proceedings ins ad for the establishment of any
sewer, water, conservation, ditch, drainage, or other district relating to or binding upan the Property or any pant of it.
Mortgagor authorizes Lender to Intervens in Mortgagor's name in any of the ebovo describsd actions or claims and to
colleet and receive all sums resulting from the actlon or claim. Mortgagor assigns to Lender the procesds of any award or
clalm for demages connacted with a condemnation or other taking of all or any part of the Property. Such procseds shall
be considerad payments and will be spplied as provided in this Mortgage. This asslgnment of proceeds I8 subject to the
terms of any prior mortgage, deed of trust, security agreement or othar llen document. . ' .

21.INSURANCE. Mortpagor agrees to malntaln insurance as follows:

A. Mortgagor shall keep the Praperty insured against loss by fire, theft end other hazards and risks réasonably
associsted with the Property due to Ita typs and location. Other hazards and risks may include, for exaemple,
coverage apainst loss due to floods or flooding. This insurance shall be maintained in the amounts and for the
periods that Lender requires. What Lender requires pursuant to the preceding thres sentences can change during

- the term of the Secured Debt. The Insurance camier providing the insurance shall ba chosen by Mortgagor subjact

. to Lender's approval, which shall not be unreasonably withheld. If Mortgagor falls to malntain the covarage
described above, Lender may, at Lender's option, obtain coverage to protect Lender's rights in the Property
gccording to the terms of this Mortgage.

All Insurancs policies and renswals shall bo scceptabls to Lender and shall inciude a standard "mortgage clause”
and, where applicabls, “lender loss peyee ciause.” Mortgagor shall Immediately notify Lender of cancellation or
termination of the insurance. Lender shall have the right to hold the policies and renewals. If Londer requires,
Mortgagor shall immedistely give to Lender ell receipts of paid premiums and renewal notices. Upon foss,
Mortgagor shall givae immediate notice to the insurance carrier and Lender. Lender may maka proof of loss if not
meade immediately by Mortgagor. '
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Unless Lender and Mortgagor otherwlise agrea in writing, insurance proceeds shall ba applied to restoration or
rapalr of the Property damaged If the restoratlon or repair Is economically feasible and Lender's security Is not
lsssenad. If the restoration or repair Is not economically feaslble or Lender's security would be lessenad, the
Insurance proceeds shall be applled to the Secured Debt, whether or not then due, with any excess paid to
Mortgagor. If-Mortgagor abandons the Property, or does not answer within 30 days a notice from Lender that the
insurance carrier has offered to settle & claim, then Lender may collect the insurance proceeds. Lender may use
the proceads to repalr or restore the Property or to pay the Secured Dsbt whether or not then dus. The 30-day
period wili begin when the notica s given. .

Unkess Lender and Mortgagor otherwise agres in writing, any application of ﬁrocaeds to principal shall not extend
or postpono the due date of scheduled payments;or change the amount of the payments. It the Property la
scquired by Lander, Mortgagor's right to any insurance policles and.proceeds resulting from damsage to the
Praﬂ}e_r:t\{ befors the acquisition shall pass to Lender to the extent of the Secured Debt immediately before the
acquisition.

B. Mortgagor agrees to maintain comprehensive general lfabllity insurance naming Lender as an edditional insured in
gn amount acceptable to Lender, insuring against claims arising from any accident or occurrence In or on the

roperty. ) .

C. Mortgagor egrees to maintain rental loss or business Interruption insurance, as required by Lender, in an amount
equal to at lsast coverage of one year's debt service, and required sscrow account deposits (if agreed t
seperately in writing), under a form of policy accaptable to Lander. -

22.NO ESCROW FOR TAXES AND INSURANCE. Unlass otherwise provided In a separate agraement, Martgagor will not be
required to pay to Lender funds for taxas and insurancse in escrow. . .

23.FINANCIAL REPORTS AND ADDITIONAL DOCUMENTS. Mortgagor will provide to Lender upon request, any financial
statemant or Information Lender may deem necessary. Mortgagor warranta that all financial statements and Information
Mortgagor provides to Lender are, or will be, accurats, correct, and complate. Mortgagor agrees to sign, daliver, and file
es Lender may reasonably request eny additional documents or certifications that Lender may consider necessary to
parfact, continus, and presarve Mortgagor’s obligations under thls Mortgage and Lender's llen status on the Property. If
Mortgagor fails to do so, Lander may sign, deliver;, and file such documants or certificates in Mortgagor's name and
M?trggg%or hm;eby irrevocably appoints: Lender or Lendsr’s agsnt as attornsy in fact to do the things neceasary to comply
with this section, ’

24. JOINT AND INDIVIDUAL LIABILITY; CO-SIGNERS; SUCCESSORS AND ASSIGNS BOUND. All dutias under this Mortgage
are joint and individual. If Mortgagor signs this Mortgage but does not sign ths Evidance of Debt, Mortgagor does so only
10 mortgage Mortgagor's intersst in the Property to secure payment of the Secured Debt and Mortgagor does not agree
to be personally liabls on the Secursd Debt. Mortgagor agraes that Lender and any party to this Mortgage may extend,
‘modity or make any changs In the terms of this Martgage or the Evidence of Dabt without Mortgagor's consent. Such a
change wili not ralease Mortgagor from the terms of this Mortgage. The duties and benofits of this Mortgage shall bind
and bensfit the successors and sssigns of Mortgagor and Lender.

if this Mortgage aecur:;s a guaranty betwean Lender and Mortgagor and dass not directly secure the obligation which is

guarantied, Mortgagor agrees to waive eny rights that may prevent Lander from bringing any actlon or claim against

Mortgagor or any party indebtad under the obligation including, but not fimited to, antl-deficiency or one-action laws.

2B. APPLICABLE LAW; SEVERABILITY; INTERPRETATION. This Mortgaée is governed by the laws of the jursdiction in
which Lender is located, excopt to the axtant otherwise required by the laws of the jurisdiction where the Property Is

located. This Mortgage Is caomplets and fully integrated. This Mortgage may not smendad or modified by oral =

agresment. Any section or clause In this Mortgage, attachments, or any agresment related to the Secured Debt that

confiicts with epplicable law will not ba etfective, uniess that law exprassly or impllsdly ﬁgrmlts the variations by written

agreemant. If any section or clause of this Mortgage cannot be enforced accarding to its terms, that section or clause

will be severed and will not affact the enforcsabllity of the remainder of this Martgags. Whenaver used, the singuler shall

includo the plural and the plural the singular. The captions and hsadings of the ssctions of this Mortgage ara for

ﬁ‘onvenlance only and are not to be used to intsrpret or define tha terms of this Mortgage. Time Is of the essence in this
ortgage.

26. NOTICE. Unless otherwiss required By law, any notice shall be given by defivering it or by mailing it by firet class mall to
the appropriata party’s address on page 1 of this Mortgage, or to eny other address designated in writing. Notice to one
mortgagor will bs deamed to ba notice to:all mortgagors.

27.WAIVER OF HOMESTEAD. Except to the extent prohibited by law, Mortgagor weives all homestead sxemption rights
ralating to the Proparty.
28. U.C.C. PROVISIONS. If chacked, ths following are applicable to, but do not limit, this Mortgage:
O '(’:omwedon toan. This Mortgage secures an obligation incurred for the construction of an improvement on the
roperty. .

O Fixture Filing. Mortgagor grants to Lender a security Interast In all goods that Mortgagor owns now or In the
future and that are or will become fixtures related to the Proparty.

0 crops: Timbaer: Minerals; Rents, Issuss and Profite. Mortgagor grants to Lender a security intsrest in all crops,
timber, and minsrals located on tha Property as well as all rants, issuss, and profits of them including, but not
limited to, all Conservation Reserve Program (CRP) and Payment In Kind (PIK) payments and similar governmental
programs (all of which shall also ba included in the term “Property”). " toage 6 of &)
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O Personal Proparty. Mortgagor grants to Lendar a security Interest in all personal property located on or connected
with the Property. This security interest includss all farm products, inventory, equipment, accounts, documents,
instruments, chattel paper, gansral intangibles, and all other itema of perscnal proparty Mortgagor owns now of in
the future and thst are used or useful in the construction, ownership, operation, management, or maintenance of
the Pnr:rany. The term “personal property® spscifically excludes that property described as “houséhold goods”

' escul in connection with a “consumer” loen as those terms .are defined in applicable federal regulations
govesming unfair end deceptive credit practices.

U rRing As Financing Statement. Mortgagor agrees and acknowledges that this Mortgage eiso suffices as a
financing statement and as such, may be fiied of record as & financing statement for purposes of Article 8 of the
Uniform Commerclal Coda. A carbon, photographic, Image or other raproduction of this Mortgage Is sufficient as
*a financing statement. . )

29. OTHER TERMS. If checked, the following are applicable to this Mortgage:

O une.of Cradit, The Sscured Debt includes a revolving line of credit provision. Although the Secured Debt may be
reduced to a zero balance, this Mortgage, will remain in effect untll released.

X Walver of Appralsal Rights. The Iaw'al'of"ﬁ_ﬁﬁtfz Ca;gllnp provide that In any real estate foreciosure proceeding a

defsndant against whom a personal Judgmesnt ie 1aken or asked may, within thirty days sfter the sale of the -

martgaged property, apply to the court for anorder uf appralsal, The statutory appraisal value as approved by the
court would ba substituted for ths high.bid and may ‘decfease the amount of any deficiency owing In connection
with the transaction. THE UNDERSIGNED HEREBY WAIVES AND RELINQUISHES THE STATUTORY APPRAISAL
RIGHTS WHICH MEANS THE HIGH BID AT THE JUDICIAL FORECLOSURE SALE WilLL BE APPLIED TO THE DEBT
REGARDLESS OF ANY APPRAISED VALUE OF THE MORTGAGED PROPERTY.

Separate Assignment. TheAMortgagor has executed or will execute a separate assignment of laases and rents. If
tha separate assignment of lsasas and rents Is properly exscuted and racorded, then the separate assignmant will
supsrsede this Security Instrument’s “Assignment of Leases and Rents” section, i

'O Auditionsl Terms.

SIGNATURES: By signing below, Mortfa or agress to the terms and covenants contained in this Mortgags and in any
attachments. Mortgagor also acknowledges receipt of a copy of this Mortgage on the dats stated above on Page 1.

O Actual authority wes granted to the partiss signing below by resolution signed and deted

Entity Name: _ e Entity Nema:

N ’
. \ .,
@%ﬂ ..AM 04/23/3967 (Seal} : {Seel
i - WEITWIRLD {Date} (Slgneturs) E {Date)
Signed, Ssaled delivered In the presance of:
o i\;;t gh \ PR\ L

{Witnase) : {Witnoss) / ‘

[J Rsfer to the Addendum which is sttached and incorporated hereln for additional Mortgagors, signatures and
acknowledgments.

ExgEsredl ©1594, 2001 Bankers Systsms, (nc., 8t Claud, MN Form AGCO-REEHEC 172172003 ° EX'H@!L_C:—‘ {pags 7 of 8)
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PROBATE:

STATEOF  South Carolima , COUNTY OF Charleston } ss.

Personally appeared befofe me the undersigned witnags who, belng duly sworn, depossd and said that (g)he saw the
Mortgagor (and sach Mortgagor if more than ones) sign, seal and deliver the foregoing Martgage and that (s}he, together
with the other witness whosa name appears 85 & witnass, witnessad the execution thereof. )

Swom to and subscribed before me this 23rd da

of _April, 2007

Pibllc for South Carclina

" My commission expires: [~ 2 8- ?0(

' 7%
ExBereX’ ©1884, 2009 8ankom Systems, Inc., 8¢, Cloud, MN Form AGCO-RES-6C 172142003 C
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Exhibit "A”

ALL that certain plece, parcel or tract of land,. situate, lying'and belng in the Town of Mt.

Pleasant, Charleston County, South Caroling, shown and designated as Lot 78, on that

certain plat prepared by Mark S. Busey, S.C.R.L.S., entitled “A FINAL SUBDIVISION PLAT
OF PHASE 2 WHISPERING MARSH, DUNES WEST, OWNED BY JOHN WIELAND HOMES OF
SOUTH CAROLINA, LOCATED IN THE TOWN OF MT. PLEASANT, CHARLESTON COUNTY,
SOUTH CAROLINA” sald plat belng dated January 13, 2000 and duly recorded in the
Charfeston County RMC Office In Plat Book ED, Page 822. Refererice to sald plat is hereby
made for a more complete description as to distances, courses, metes and bounds.

BEING the same premises as conveyed to the Mortgagor herein by deed of Dennis E. Harris
and Robin J. Harris dated this date and recorded simultaneously herewith.

T e
EXH?‘?&____-
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{843) EB52-6400

ASSIGNMENT OF LEASES AND RENTS

DATE AND PARTIES. The dats of this Assignment of Leases and Rents {Assignment) is
04/23/2007 . The parties and their addresses are:

ASSIGNOR: ANTHONY M WHITFIELD
41 DORCHESTER ROAD
NORTH CHARLEBETON, SC 23405

[ Reter to the Addendum that Is attached and Incorporated herelin for additional Asslgnors,

LENDER: Harbor National Bank
1503 0ld Towne Road
Charleston, SC 29407

ASSIGNMENT OF LEASES AND RENTS. For good and valusble consideration, the recsipt and sufficlency of which ls
acknowledged, and to secure the Secured Debts-and Assignor's performance under this Assignment, Assignor
Irevocebly assigns, grants, bargains, conveys and mortgages to Lender ss additional aecur{ty all the right, title and
intersst In the following {al! referred to as Property).

A. Existing or futurs leases, sublessses, licensss, gueranﬁea and any other wﬂtten or verbal agresmenta for tha use
and occupancy of the Proparty, Including any exténsions, ranewals, modifications or replacamems {alf referrad to
as Leases),

B. Rents, Issuss and profits (all referred to as Rents), including but not limited to sacurity deposits, mlnlmum rent,
percemage rent, additional rent, common area maintsnance chargss, parking charges, real estate taxes, other
appliceble taxes, insurance premium contributions, liquidated demages foilowing default, cancellation pramiums,
loss of rents” Insurance, gusst receipts, revenuss, royaltigs, proceads, bonuses, accounts, contract rights, general
Imtangibles, and all rights and claims which Assignor may heve that in any way pertain to or ara on account of the
use or occupancy of the whole or any part of ths Property. ‘

C. Ths term Property as ussd in this Assignment shall include the follaWing deacribed real property:

SEE ATTACHED BXHIBIT 'A’

{NOT FOR FRMA, FHLMC, OR VA USE AND NOT FOR CONSUMER PURPOSES)

SOUTH CARDLINA ABBIGNMENT OF LEASES AND RENTS fpage 1 of 7,
Sl ©2001 Bankers Systoms, Inc., St Clous, MN Form ASMT-RENT-SC 2/27/2002
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3.

TR L
The Proparty ls located In CHARLESTON __ County at: .
1055 BLACK RUSH CIRCLE MOUNT PLEASANT , SC 29466 M0 o {Address, City; Statq,

ZIP Coda),

In the avent any item listed es Leases or Rents is determined to ba persona! property, this Assignment will also be
regarded as a security eagresmant.

MAXIMURM OBLIGATION LIMIT. The total principal amount secured by this Assignment at any one time will not
excesd $325,000.00 . This limitation of emount doss not includs intersat and other fess and chargas
validly made pursuant to this'Assignment. Also, this limitation doss not apply to edvences made undar the terms of
this Assignment to protect Lendsr's security and to perform any of the covenants containaed In this Assignment.
Interast under the Note will ba defarred, accrued or capitalized; however, Lender will not be required to defer, accrue
or capitelize any Interest sxcept as provided in the Nots.

SECURED DEBTS. This Assignmient will secure the following Securad Dabts:

A. [ spacitic Dabts. The following dabts and all extensions, renowsls, refinancings, modifications and replacements.
{includs tema such as borrowers” aames, nots Intersst retes; maturity dates, etc.)

One or more of the debts securad by this Assignment contalns a futurs advance provision.
B. All Dobts. Al present and future debts from Assignor and

to Lender, even If this Assignmant is not specifically referenced or if the future debt is unrelated toorof a.
different type than this debt. If more than one person eigns this Assignment, each agrees that it will secure
debts incurred sither individually or with othars' who may not sign this Assignment. Nothing in this Assignment
constitutes 8 commitment to make additional or future loans or advances. Any such commitment must be in
writing. In the event that Lender fails to provide notlce of ths right of rescission, Lender walvas any subsequent
securlty Intersst in the Assignor's principal dwelling thet i= created by this Assignment. This Assignment will
not sacure any debt for which a non-possessory, non-purchase money security Interest Is craated In “household
goods™ in connectlon with a "consumar loan,” aa.those terms are dsfined by federal law goveming unfair and
decaptive credit practices. This Assignmaent will not securs any debt for which a‘security interest is created In
*margin stock” and Lender doss not obteln a “statement of purposs,” es defined and required by federal law
gaverning securities.

C. Sums Adyanced. All sums: advanced and expenses incurred by Lendeér under ths terms of this Assignment.

PAYMENTS. Assignor 'agreas that all payments under the Secured 6abts will be pald when due and in accordance X
with the terms of the Secured Debts and this Assignment. .

COLLECTION OF RENTS. Assignor may collect, recelve, enjoy and use the Rents so long as Assignor is not In default.
Assignor will not collect In advance any Rents dus In future laase periods, unless Assignor first obtains Lender's
writtsn consent. Upon default, Assignor will recelve any Rents In trust for Lender and Assignor wiil not commingle tha
Rents with any other funda. When Lander so directs, Assignor will endorse and defiver any payments of Renta from
the Property to Lender. Amounts collscted will ba applied at Lander’s discretion to the Secursd Debts, the costs of
managing, protecting and praserving the Property, and other necessery expanses. Assignor agress that this
Asslignment Is immediatoly affactive bstwaen Assignor and Lender and effective as to third parties on the recording of
this Agsignmem. .
WARRANTIES AND REPRESENTATIONS. To induce Lendsr to enter into the Loan, Asslgnor makes these
representations and warranties for as’long as this Assignment ls in effect. .

A. Power, Asslgnor Is duly organized, velidly existing and in good standing under the laws In the jurisdiction where
Assignor was arganized and Is duly qualified, validly existing and In good standing in all juriadictions in which
Assignor oparatas or Assignor owns or leases proparty. Assignor has the power and authority to enter Inta this
transaction and to carry on Assignor's business or activity as now conducted. :

B Authority. The execution, dslivery and performance of this Assignmant and tha obligation evidenced by this

Assignment: are within Assignor's duly suthorized powers; has raceived &ll necessary governmental approval; will
not violste any provision of law or order of court or governmental agency; and will not violate any agrsement to
which Assignor is-a party or to which Assignor is or any of Assignor’s property s subject.

tpage 20f 3
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C. Name and Place of Business. Other than previously disclosed In writing to Lender, Assignor has not changed -
Asslgnor's name or principal placs of business within the last ten years and has not used any other trade or
fictitious name, Without Lendsr’s prior written conaent, Assignor doss not end will not use any other name and will
presarve Assignor's exiating name, trade nemes and franchises.

~ D. Ownsrship or Loase of Property. Assignor owns or leases afl property that Assignor nosds to conduct Assignor’s

business and actlvities. All of Assignor's property Is fres and cleer of all lisns, security Interests, encumbrances and
other sdverss cleims and interests, axcapt those Lander previcusly agreed to in writing.

E. Compliance whh Laws. Assignor Is not violating any laws, regulations, rules, orders, judgments or decrees

- applicable to Asslgnor or Assignor's property, oxcept for those that Assignor is chalianging in good faith through
proper procesdings after providing adequate reserves to tully pay the claim and its challenge should Assignor lose.

F. Title. Assignor has good title to ths Leases, Rents and Proparty and the right to assign, grant, bargain, convey and
mn%rtlgags 10 Lender as addltional security the Leases-and Rents, and no other person has any right in the Leases
end Rents. .

G. R:ecordatlon. Asslgnor has recorded the Leases as required by law or a8 otherwlse prudent for the type and use of
the Property. : )

H. Datauit. No default exists under the Leases, and the partiea subject to the Leases have not violated any epplicable
taw on issses, licenses and fandlords and tenama; Asslgnor, et its sole cost and expenss, will keep, observe and
porform, and require ail other parties to the Leeses to comply with the Leases and any applicable law. [f Assignor
or any party 1o the Lease dsfaults or {ails 1o obssrva any applicabls law, Assignor will promptly notify Lendar.

\. Lease Modification. Assignor has not sublét, modified, extended, cancelsd, or otherwise alterad the Leases, or
-accopted the surrendsr of the Property covered by the Leases {unless the Leases 8o required). .

J. Encumbrancs. Assignor has not assigned, compromised, subordinated or ancumbered the Lesses and Rents. .

COVENANTS. Assignor agrees to the. following covenants:

-A. Rent Abatement and Insurance. When any Lease provides for an abatemen of Rents dus to fire, flood or other

casualty, Assignor will insure apainst this risk of loss with a policy satistactory to Lender. Assignor may choose
the Insurancs company, subject to Lender’s epproval, which will not be unraasonably withheld.

B. Coples of Laasas. Assignor will promptly provide Lender with copies of the Leasss and will certify these Leases are
trus and corract coples: The existing Leases will be provided on execution of ths Assignmaent, and all future
Loases and any other informstion with respsct to these Lesses will ba provided immediately after they are
‘axacuted.

C. Right to Rents. Immediataly after the execution of this Assignment, Assignor will notify all currant and future
tenants end others obligated under the Leases of Lender's right to the Leases and Rents, and will request that they

. Immadiately pay ali future Rents directly to Lender when Assignor or Lender asks them to do so.

D. Accounting. When Lander requests, Assignor will provide to Lender an sccounting of Rents, prepared in a form
acceptable to Lander, subject to gansrally accepted sccounting principlss-and certified by Assignor or Assignor's
accountant to be current, accurats and complete as of the data requested by Lender.

E. Lease Mcdification. Asslgnor will not sublet, modify, extend, cancel, or otherwise alter the Leases, or accept the
surrender of the Property cavered by the Leases (unigss the Lesses so required) without Lender’s written consent.

' F. Encumbrance. Assignor will not assign, compromise, subordinate or encumber the Leases and Rents without

Lender's prior written consent. .

G. Futura Leases. Assignor will not enteér into any future Leases without prior writtan consent from Lender. Assignor
will exscute and dsliver such further sssurances and assignments 85 to these future Leases es Lendar requires
from tims to time. ~ K v

H. Personal Property. Asslgnor will not aell or remove any parsonal property on tha Proparty, unless Assignor replaces
this personal property with like kind for the same or better value.

I. Prosecution and Defense of Claims. Assignor will appear in and prosecuta Its claims or defend its titie to the
Lesses and Rents sgainst any claims that would impalr Assignor’s interast under this Assignment and, on Lender’s
raquest, Aseignor will also appaar in any sction or procesding on behalf of Lender. Assignor agrees to sssign to
Lender, ‘s raquested by Lender, any right, clalms or defenses which Assignor may have ageinst parties who supply
labor or materials to Improve or malntain the leaseholds subject to the Leases and/or the Property,

J. Liability end Indemnification. Lender doas not assurme or become liable for the Proparty’s maintenance,
depreciation, or other lossss or damages when Lender acts to manage, protect or preserve the Property, sxcept for .
losses or damages due to Lender's gross negligence or Intentlonal torts to the extent permitted by law. Otherwise,
Assignor wil iIndemnify Lender and hold Lender harmless for &ll llability, loss or damage that Lender may incur
whan Lender opts to exercise any of its remedies agsinst any party obligated under the Leases. -

K. Loasehold Estats, Assignor will not cause or permit the lessehold estate under the Lsases to marge with Assignor's
reverelonary intereat, and agrees that the Leases shell ramain in full force and effect regardless of any merger of
the Assignor's Interasts and of any maerger.of the interests of Assignor and any party obligated under the Leasss.

L. Ineolvancy. Lender will be the craditor of each tenant and of anyone aise obligated under the Leases who is subject
? a;\n?salgnmem for tha banefit of creditors, an Insolvency, a dissclution or a receivership proceeding, or &

ankruptoy.

. ) (psge 3 of 7]
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TRANSFER OF AN INTEREST IN THE ASSIGNOR. If Assignor is an entity other than e natural person (such as 8

corporstion or other organization), Lender may demand Immeadiate payment if: ‘

A. A bansficial interest In Assignor is sold or trensferred.

B, Thera Is a change in either the [dentity or number of members of a partnsrship or similar entity.

C. Thers is a change In ownerahip of more than 26 parcent of the voting stock of & corporation or similar entity.

x:v:'ever, Lender may not demand payment in the abova situations if it Js prohibited by law as of the date of this-
signment. .

DEFAULT. Assignor wili be in-dafault if any of the following occur with ragard to the Secured Debts that ere secured

by this Assignment: - )

A. Payments. Assignor fails to make a payment in full whan dus.

B. Insolvancy or Bankruptcy. Assignor makes an assignment for the benefit of creditors or becomes Insolvent, either
becsuse Assignor’s lisbilitias exceed Assignor's assets or Assignor is unabie to pay Assignor's debts es they
become dus; or Assignor petitions for protection under faderal, state or local bankruptcy, Insolvency or debtor relief
laws, or is the.subjsct of e pstition or action under such laws and falls to have the petition or action dismissed -
within a reasonable period of time not to excesd 60 days. .

C. Daath or Incompstency. If Assignor is an individual, Assignor dies or Is declared legally incompstent,

D. Busineas Termination. If Assignor is not an individus!, Assignor merges, dissolves, reorganizes or ends its business
or exigtance, or a partner or majority owner dies or is declared legally incompetent.

E. Fallure to Perform. Assignor falls to perform any condition or to keep any promise ar covenant of this Assignmant,
any other document evidencing or pertaining to the Loan, or any other debt or agreement Assignor has with Lender,

F. Misreprosentation. Assignor makes any verbal or written statement or provides any financlal Information that is’
untrue, inaccurate, or conceals a material fact at the time it Is made or provided.

G. Property Transfer. Assignior transfers &ll or a substantial part of Assignor’s money or property.

H. Property Value. The vaius of the Property dsclinss or is impalred.

i. Name Change. Assignor changes Assignor's name or assumes an additiona! name without notifying Lender bafore
making such a changs. : . :

J. Material Chenge. Without first natitying Lender, thers Is & material change in Assignor’s business, including
ownership, managamaent, and financlal conditions. A )

K. ngscurity. Lander raasonably believes that Lender is insecure.

REMEDIES, After Assignor defsults, and vafter Lender gives any legally required notice and opportunity to cure the
default, Lender may at Lender's option do any one or more of the following:

_A. Accoleration. Lender may make all or any part of the emount owing by the terms of the Secured Debts immediately

due. .

B. édg;mal Sacurity. Lender may deémand additional security or additionsl parties to be obligated to pay the Sscured

sbts, : : .

C. Sources. Lander may use any and ali remedies Lender has under the state law where the Property Is located or
federal law or in any instrumant evidencing or perteining to ths Sacured Daebts.

D. Insurinca Benefits. Lender may make a claim for any and all insurance benefits or refunds that may be availeble on
Assignor’s defauit. :

E. Payments Made On Asslgnor's Behalf. Amounts sdvanced on Assignor’s behalf will be immediately due and may

be added to the Secured Debts,

F. Rents. Lendar may terminate Asslignor’s right to collect Rents and directly collect and retain Rents in Lender's
nsme without taking possession of the Property and to demend, collsct, recslve, and sus for the Rents, giving
propar recelpts and releases. In addition, after deducting all reasonable expenses of collsction from any collected
and reteined Ronts, Lender may epply the balance as provided for by the Secured Debts.

G. Entry. Lender may enter, take possession, manage and opsrete all or any part of the Propearty; make, modify,
enforce or cance! or sccapt the surrender of any Leases; obtain or evict any tenents-and licensses; increase or
reduce Rents; decorats, clean and maks repalrs or do any other act or incur any other cost Lender deams proper to
pratact the Property as fully as Assignor could do. Any funds collected from ths operation of the Property may be
applied in such order as Lender mey desm proper, including, but not limited to, psyment of the following: operating
expsnsas, management, brokerage, attorneys’ and accountants’ fees, the Secured Debts, and toward tha*
maintsnance of raserves for rapalr or replacemant. Lender may take such actlon without regerd to the adequacy of
the ascurity, with or without any actlon or proceading, through any person or agent, or receiver to bs appointed by
a court, and Irrespectivé of Assignor's possession. The collaction and application of the Renta or the entry upon
and taking possession of the Property as sat out in this saction shall not cure or walve any notice of default under
the Secured Dabts, this Assignment, or Invalldate any act pursuant to such notice. The enforcement of such
remady by Lender, once exercised, shall continue for so long as Lander shall elect, notwithstanding that such
coflection and application of Rents may have cured the origlnal default.

fpage & of 7},
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H. Waiver. Excopt as otherwise required by law, by choosing any ons or more of these remedles you do not give up
. any other remedy. You do not walvs a default if you choose not to use a remedy. By electing not to use any
remady, you do not walive your right to later consider the event a default and to use any remedies If the default
continuas or oceurs again. : )

12. APPOINTMENT OF A RECEIVER. On or after an Assignor’s default, Assignor agrees to Lender making en aspplication
to the court for an appolntment of a recelver for the bensfit of Lender to take possession of the Property and the
Lesses, with the power to receive, collect and apply the Rents. Any Rents collected will bs applied as the court
authorlzes to pay taxes, to provide Insurance, to make repairs and tc pay costs.or any other expenses relating to the
Property, the Lesses and Rents, and any remaining suma shall be appiied to the Secured Debts. Assignor agress that
this appolntment of a recslver may be without giving bond, without refarence to the then-existing value of the

Proparty, and without regsrd to ths insolvency of any person ilable for eny of the Secured Debts.

13. COLLECTION EXPENSES AND ATTORNEYS' FEES. To the extent permittad by law, Assignor agrees to pay all
expenses of collaction, enforcement or protection of Lender's rights and remsdies under this Assignment. Unless the
epplicable law that governs this Assignment Is North Dakots, sxpenses includs, but ars not limited 1o, reasonable
attornaya’ feas, court costs and other legal expenses. Thess expsnses are due and payable immediately. These
expanses wiil bear interest from the date of payment untll pald in full at the contract interest rate then in effect for
the Loan. To ths extent permittad by the United States Bankruptcy Cods, Assignor agrees to pay the ressonable
sttorneys’ fees Lander Incurs to colliect this Assignment as awardad by any court exercising jurisdiction under the
Bankruptcy Code.

14, ENVIRONMENTAL LAWS AND HAZARDOUS SUBSTANCES. As used in this section, (1) Environmental Law means,
- without limitation, the Comprehensive Environmental Response, Compansation and Liabllity Act (CERCLA, 42 U.S.C.
9601 ot seq.), all other fadsral, state and local laws, regulations, ordinances, court orders, attorney general opinions
of interprativa lettara concerning tha public heaith, ssfety, walfars, environment or a hazardous substance; and (2)
Hazardous Substence means any toxlic, radicactive or hazardous material, wests, pollutant or contaminant which has

- gnvironment. The term includes, without limitetion, any substences defined as “hezardous material,” “toxic
substances,” "hazardous waste,” "hazardous substance,” or "regulated substances® under any Environmental Law.

Assignor represants, warrants and sgrees that: -
A. Excapt as previously disclosed and acknowledged In writing to Lender, no Hazérdous Substance has baen, ls, or
will ba located, transported, menufactured, treated, refinad, or handled by any pérson on, under or about the

B. Except as proviously digclosed and acknowledged in writing to Lender, Assignor has not and will not causs,
contribute to, or permit the releass of any Hazardous Substance on the Proparty.

Assignor will Immediataly notify Lander If {1) a relesse or threatensd releass of Hazardous Substance occurs en,
under or about tha Property or migrates or threatens to migrate from nearby property; or {2) there ls-a violation of

o

in.accordence with Environmental Law.

betieve thers is any panding or threatened Investigation, claim, or proceeding of any kind relating to (1) any
Hazardous Substancs located on, undar or about the Property; or {2} any violation by Assignor or any tenant of
any Environmantal Law. Assignor will Immedistely notify Lander In writing as soon as Assignor has reason to
balleve there s any such pending or threatensd investigation, claim, or procesding, in such an event, Lender has
the right, but not the obligation, to participate In any such proceeding including the right to recelve coples of any
documents ralating to such proceedings.

E. Except as previously disclosed and acknowledged in writing to Lender, Assignor and every tenant have besn, are
-and will remain in full compliance with any applicable Environmental Law. '

F. Exceptas previously disclosed and acknowledged in writing to Lender, there are no underground storage tanks,

Lender first consents in writing.

all parmits, flcenses or approvals required by any applicable Environmental Law are obtained and complied with.
review ‘all racords at any reasonable time to determine (1) the existence, location and nature of sny Hazardous
Substance on, under or ebout tha Property; (2} ths existence, location, nature, and magnitude of any Hazerdous

Substance that has been released on, under or-about the Propsity; or {3} whether or not Assignor snd any tenant
are in‘compliance with applicable Environmental Law.

By ©2001 Banken Syaterna, Inz., St Cloud, MN Form ASMT-RENT-C 2/27/2002
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(A \‘

characteristics which render the substance dangerous or potentially dangerous to the public health, ssfety, welfare or

Property, except in the ordinary course of businsss and In strict compliance with all epplicable Environmerital Law.

any Environments! Law conceming the Propsrty. in such an event, Assignor will teke all necessary remedlal action

D. Except as préviously disclosed and acknowlsdged In writing to Lander, Assignor hes no knowledge of or raason to

privats dumps or open wells located on or undsr tha Property and no such tank, dump or well will be added unless
G. Assignor will regularly inspact the Proparty, monitor the activities and operations on the Property, and confirm that
H. Assignor will permit, or cause any tenant to permit, Lander or Lender’s agent to enter and inspect the Property and

N (pege B ot 7)
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I.  Upon Lendar’s request and at any tims, Assignor agrees, at Assignor's expenss, to engage a quelified
environmental engineer to prepare un environmantal sudit of the Property and to submit the results of such audit *
to Lender. Tha cholce of the environmental enginser who will perform ‘such audit Is subject to Lender's approval. -

J. Lender has the right, but not the obligation, to parform any of Assignor's obligations under this saction at
Agslgnor’'s expensa.

K. As a conssqusnce of any breach of any repressntation, warranty or promise made in this section, (1) Asslgnor wiil

 indemnify and hold Lender and Lendér's succassors or essigns harmless from and against all losses, cla!ms.
demands, llabliitias; damages, clesnup, response and remediation costs, psnalties and expenses to the éxtent
- permitted by law, including without limitation all costs of litigation and attorneys‘ fess, which Lender and Lender’s
successors or assigns may sustain; and (2) at Lender’s discretion, Lender may relsase this Assignment and in
return Assignor wili provids Lender with collateral of at least equal value to the Property sscured by this
Assignmant without prejudice tc any of Lender's rights under this Assignment. .
L. Notwithstanding any of the Ianguaga contained in this Assignment to the contrary, the tarms of this section wili

16. TERM. This: Assignmant will remain In full force and effect until the Secured Debts-are paid or otherwise dischargad
- and Lender I8 no longer obligated to advancs funds undsr any fosn or credit agreement which Is a part of the Secured
Debts. If any or ali payments of the Secured Debts are subsaquently invalidated, declared vold or voidable, or set
aside and ars raquired to be rapald to & trustee, custodian, recelver or any other party under any bankruptey act or
other state or federal law, then the Securad Debts will be revived and will comlnue in full force and stfect as if this
paymaent had not basn made.

16. CO-SXGNERS If Assignor signs this Assignment but does not sign the Secured Dabts, Agslgnor does so only to assign
Assignor‘s intersst in the Property ta sscure payment of the Secured Debts and Assignor doss not agree to be
personatly lfable on the Secured Debts. if this Assignment securss a guaranty betwsen Lander and Asaignor, Assignor
afirees to waive any rights that may provent Lender from bringing any action or claim against Asslgnor or any party
indebted undar the obfigation. These rights may lnclude, but are not limitad to, any anti<deficiency or ona-sction faws.

17. WAIVERS, Excapt to the extent prohibited by law, Asslgnor waives all homestead exemptlon rights ralstlng to the
, Property. . . ‘

18. U.C.C. PROVISIONS.

{7 construction Loan, This Assignment secures an obligation Incurred for the construction of an lmpfovamem on the
Property.
18. OTHER TERMS. If chacked, the fonow(ng are applicable to this, Assignment:
0 Lins of Cradit. The Secured Debts include a revolving dina of credit provision. Althaugh the Secured Debts may be
reduced to a zero balencs, this Assignment will' remain 1A 8ffect unti! the Secured Debts and all underlying
agresmants have bean termlnated in writing by Lender.

{0 Additional Terms. ’ : R -' .

ERRrSa

20. APPLICABLE LAW. This Assignment is govarned by the laws of South Carolina, axcépt to the extent otherwise
required by the laws of the jurlsdiction whéra the Praparty s located, and the United States of America.

21. JOINT AND INDIVIDUAL LIABILITY AND SUCCESSORS. Esch Assignor’s obligations: under this Assignment are
Independent of the obligations of any other Assignor, Lendsr may sus sach Assignor individually or together with any
other Assignor. Lendar may relsase any part of tha Praperty and Assignor will still be abligated under this Assignmant
‘for the remaining Property. The duties and benefits. of this Assignment wili bind and banefit the succassors and
assigns of Lendar and Asslgnar . .

22, AMENDMENT, lN'I’EGRATION AND SEVERABILITY. This Assignment may not ba amended or modlﬂed bv oral
agreement. No.amendment or modification ot this Assignment ls effective unless mada in writing-and executed by
Assignor and Lender. This. Assignment s the complete and final expression of ths agreement. If any provisionof this

: ! tos] of 7}
EXGETE, ©2001 Bankars Bystarms, Ing., Bt. Cloud, MN Form ASMT-RENT-SC 2/22/2002 ’ ) —_—
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Assignment 1s unenforceabls, then the unanforcesble provision will be saverad and the remaining provisions will still
bs enforceable. .

23. INTERPRETATION. Whansver used, the singular includes:the plural and the plural includes the singular. The section
haadings are for convenience only snd sra not to be used to interpret or define the terms of this Assignment.

24. NOTICE, INANCIAL REPORTS AND ADDITIONAL DOCUMENTS. Unlass otherwlise required by law, any notice will be
given by dalivering It or malling It by first clasa mall and by reglstered or certifisd mall, retumn recelpt requested, to the
appropriate party’s address listed in the DATE AND PARTIES section, or 10 any other address designated in writing.
Notice to one party will be deemed to be notice to all parties. Assignor will inform Lander in writing of any change In
Assignor’s name, eddress or other application information, Assignor will provide Lander any financlal statements or
information Lender requests. All financial gtatemants and Information Assignor gives Lender will be corract and
complete.’ Asslgnor agress to sign, delivar, and file any additional documents or certifications that Lender may
consider nscessary to perfect, continue, and preserve Assignor’s obligations under this Assignment and to confirm
Lendsr's lien status on &ny Propaerty. Time is of the essence.

25. SIGNATURES. By slgning under seal, Assignor egrees to the terms and covenants contained in this Assignment.
Assignor also acknowlsdges recelpt of a copy of this Agsignment.

N

{Emity Nama) N
. . (Soal) (Seal)
(Siourel ARTEONY M WEITPIRLD {Signature)

Signed, sealed and dellvared in the presence of:

Tovitaas) v ' g Witroos!
PROBATE:
STATE OF South Carolina , COUNTY OF Charleston } ss.

Personally appeared before me the undaw??s who, balng duly sworn, deposed and sald that (s)he saw
Gkl

the Assignor (snd each Assignar if morg sea! and deliver the foregoing Assignment and that {s)he,
together with the other witness whosasﬁg@ ﬂhnesa, witnessed the sxecution thersof.

W

5‘\ ‘\OTAQJ. X4
Sworn to and subscribed bafore ma fhis d <
L

384
X

\)
LTI L

xS

S (el

otary Public for South Cirolmi,“luc"ul'|!|'“l|||\\“

My commission expires: ___[~ 2. 8. 201 #

EG=n! ©2001 Binkors Systams, inc., 5. Clous, MN Form ASMT-RENT-EC 2/27/2002 . tpega 7 et 7/
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Exhibit A"

i

ALL that certain plece, parcel or fract of land, situate, lying and being In the Town of Mt.
Pleasant, Charleston County, South Carolina, shown and designated as Lot 78, on that
certaln plat prepared by Mark S. Busey, S.C.R.L.S., entitied “A FINAL SUBDIVISION PLAT
OF PHASE 2 WHISPERING MARSH, DUNES WEST, OWNED BY JOHN WIELAND HOMES OF
SOUTH CAROLINA, LOCATED IN THE TOWN OF MT. PLEASANT, CHARLESTON COUNTY,
SOUTH CAROLINA” sald plat being dated January 13, 2000 and duly recorded In the
Charleston County RMC Office In Plat Book ED, Page 822. Reference to sald plat Is hereby
made for a more complete description as to distances, courses, metes and bounds.

BEING the same premises as'cdnveyed to the Mortgagor herein by deed of Dennis E. Harrls
and Robin J. Harris dated this date and recorded simultaneously herewith.
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STATE OF SOUTH CAROLINA ¥~ 1L E D _IN THE COURT OF COMMON PLEAS
g AM1: SHOR THE NINTH JUDICIAL CIRCUIT

COUNTY OF CHARLESTON: )ik SEP | CASE NO.: 2012-CP-10-5887

ULIE J. ARMSTRONG

HARBOR NATIONAL BANK, © C'LERgF [?UURT .
P s g |

REPLY TO THIRD AMENDED ANSWER,
v. ' AFFIRMATIVE DEFENSES, AND

' COUNTERCLAIMS
ANTHONY M. WHITFIELD AND CINDY
WHITFIELD,

Defendants,

The Plaintiff, replying to the'allegations of the Third Amended Answer, Affirmative
Defenses, ana Counterclaims(, would show unto this Court:

1.  Each ana every allegation contained in said Third Amended Answer, Affirmative
Defenses and Coﬁnterclaims not hereinafter specifically admitted is denied.

2. The allegations of Paragraphs One (1) through Nineteen (19) of the Answer,
Affimmative Defenses and Counterclaims fail to make allegations against the Plaintiff requiring a
response; to the extent they make such allegations, the same are hereby denied.

3. Responding to the allegations of Paragraph Twenty (20) of the Third Amended
Answer, Affirmative Defenses and Counterclaims, the Plaintiff admits that the Defendant applied
to the Plaintiff for a credit commitment to purchase and refinance commercial real estate in the
furtherance ofi his business in the Berkeley, Dorchester and Charleston County areés, and that the
Defendant had financed other transactions with Southtrust Bank; the remaining allegations of
Paragraph Twenty (20) of the Third Amended Answgr, Affirmative Defenses and Counterclaims
are denied.

4, The allegations of Paragraphs Twenty-One (21) and Twenty-Two (22) of the

Page -1-
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Third Amended Answer, Affirmative Defenses and Counterclaims are denied.

5. Responding to the allegations of Paragraph Twenty-Three (23) of the Third
Amended Answer, Affirmative Defenses and Counterclaims, the Plaintiff admits that it provided
the attached Exhibit “A” to the Defendant settiné forth the terms and conditions upon which it
would agree to extend cgredit to the Defendant, the terms and conditions of which are explicitly
set forth in the said correspondence, and the Plaintiff craves reference to the said correspondence
to determine the terms and conditions of such commitment; any allegations contained in
Paragraph Twenty-Three (23) of the Third Amended Answer, Affirmative Defenses and
Counterclaims not hereinafter specifically admitted are denied.

6. The allegations of Paragraph Twenty-Four (24) of the Third Amended Answer,
Affirmative Defenses and Counterclaims are denied.

7. Responding to the allegations of Paragraph Twenty-Five (25) of the Third

Amended Answer, Affirmative Defenses and Counterclaims, the Plaintiff admits that the
Defendant chose a fixed interest rate as set forth in the applicable Note; any allegations cgntained
in Paragraph Twenty-Five (25) of the Third Afnended Answer, Affirmative Defenses and
Counterclaims in addition to or othe; than this specific admission are denied.

8. The allegations of Paragraph Twenty-Six (26) of the Third Amended Answer,

Affirmative Defenses and Counterclaims are denied.

9. Responding to the allegations of Paragraph Twenty-Seven (27) of the Third

Amended Answer, Affirmative Defenses and Counterclaims, the Plaintiff admits that the
" Defendant made payments under the terms of and pursuant to the Promissory Note; any

allegations contained in Paragraph Twenty-Seven (27) of the Third Amended Answér,
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Affirmative Defenses and Counterclaims in addition to or other than this specific admission are
denied.

10. Responding to the allegations of Paragraph Twenty-Eight (28) of the Third
Amended Answer, Affirmative Defenses and Counterclaims, the Plaintiff admits that it requested

copies of the Defendant’s tax returns pursuant to the terms of line of credit and the note and

mortgage, that Defendant requested to be provided with a lower interest rate, and that the .

Plaintiff was considering terminating the loans due to the Defendant’s failure to provide
necessary documentation; any allegations contained in Paragraph Twenty-Eight (28) of the Third
Amended Answer, Affirmative Defenses and Counterclaims in addition to or other than this
specific admission are denied.
11. - Responding to the allegations of Paragraph Tweﬁty-Nine (29) of the Amended
Answer, Affirmative Defenses and ‘Counterclaims, the Plaintiff admits that it wrote to the
”‘B)efendant again advising of the need for sufficient financial information, including tax'returns,
to evaluate the proposal to renew loans with the Defendant, t“hat the Defendant thereafter advilsed
of the completion of the tax returns, that the Defendant reque.sted modified terms fér the loans,
and that Angela Bell communicated with a senior credit analyst regarding the successful receipt
of requi}'ed documentation from the Defendant; any allegations coﬁtained in Paragraph
Twenty-Nine (29) of the Amended Answer, Affirmative Defenses and Counterclaims in addition
to or other than this specific admission are denied.
12.  Responding to the allegations of Paragraph Thirty (30) of the Third Amended
Answer, Affirmative Defenses and Cc;unterclaims, the Plaintiff admits the Notes secured by

mortgages on 732 Gahagan and 110 Mepkin matured by their terms, that in a meeting with the
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Defendant that an agreement was reached upon the terms and conditions upon which certain

loans could be renewed, that renewal terms included the terms contained in a June 26, 2012 letter

to Mr. Whitfield; any allegations contained in Paragraph Thirty (30) of the Third Amended
Answer, Afﬁnna_tive Defenses and Counterclaims in addition to or other than this specific
admission are denied.

13. ~ Responding to the allegations of Paragraph Thirty-One (31) of the Third Amendc;d
Answer, Affirmative Defenses and Co_unterclaims, the Plaintiff admits the Scott Warren issued a
terms letter to Mr. Whitfield setting forth the terms ana conditions under which it would agree to
renew the loans in existence, and that the letter is attached to the Third Amended Answer,

Affirmative Defenses and Counterclaims as Exhibit “B”; any allegations contained in Paragraph

" Thirty-One (31) of the Third Amended Answer, Affirmative Defenses and Counterclaims in

addition to or other than thj§ specific admission are denied.

14.  Responding to the allegations of Paragraph Thirty-Two (32) of the Third
Amended Answer, Affirmative Defenses an‘d Counterclaims, the Plaintiff admits the Plaintiff
attended a scheduléd closing at the office of attorney Mark Weeks, that it was discovered that
Defendant had transferred an interest in the Black Rush property to his ex-wife, Cindy Whitfield,
and that it was required as a ;ondition of the closing either that Mrs. Whitfield sign the new
mortgage or that a title endorsement be obtained; any allegations contained in Paragraph
Thirty-Two (32) of the Third Amended Answer, Affirmative Defenses and Counterclaims in
addition to or other than this specific admission are denied. |

15. Responding to the allegations of Paragraph Thirty-Three (33) of the Third

Amended Answer, Affirmative Defenses and Counterclaims, the Plaintiff admits the closing of
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the new loans never took place; any allegations contained in Paragraph Thirty-Three (33) of the
Third Amended Answer, Affirmative Defenses and Counterclaims in addition to or other than

this specific admission are denied.

FOR A FIRST DEFENSE TO THE FIRST COUNTERCLAIM
(DENIAL) ‘

' 16. Responding to the allegations of Paragraph Thirty-Four (34) of the Third
Amended Answer, Affirmative Defenses and Counterclaims, the Plaintiff repeats and realleges
the allegations of Paragraphs One (1) through Fifteen (15) of this Reply as if repeated herein
verbatim.

17.  The allegations of Paragraphs Thirty-Five (35), Thirty-Six (36), and Thirty-Seven
(37) of th: Third Amended Answer, Affirmative Defenses and Counterclaims are denied.

FOR A FIRST DEFENSE TO THE SECOND COUNTERCLAIM
(DENIAL)

18. Responding to the allegations of Paragraph Thirty-Eight (38) of the Third

Amended Answer, Affirmative Defenses and Counterclaims, the Plaintiff repeats and realleges

v_the allegations of Paragraphs One (1) through Seventeen (17) of this Reply as if repeated herein

verbatim.
19.  Responding to the allegations of Paragraph Thirty-Nine (39), the Plaintiff admits

that it proposed to finance the line of credit through either a fixed rate or floating rate to be

chosen by the Defendant, and that it stated its intention to agree to refinance the book of loans the ‘

Defendant had with the Plaintiff provided that the Defendant met the terms ‘and conditions
imposed upon the proposed transaction; the remairing allegations of Paragraph Thirty-Nine (39)

of the Third Amended Answer, Affirmative Defenses and Counterclaims are denied.
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20. The allegations of Paragraph Forty (40) of the Third Amended Answer,

Affirmative Defenses and Counterclaims are denied.

FOR A FIRST DEFENSE TO THE THIRD COUNTERCLAIM
(DENIAL)

21.  Responding to the allegations of Paragraph Forty-One (41) of the Third Amended
Answer, Affirmative Defenses and Counterclaims, the Plaintiff repeats and realleges the
allegations of Paragraphs One (1) through Twenty (20) of this Reply as if repeated herein
verbatim.

.22.  The allegations of Paragraphs Forty-Two (42), Forty-Three (43), Forty-Four (44),
Forty-Five (45), Forty-Six (46) and Forty-Seven (47) of the Third Amended Answer, Affirmative
Defenses and Counterclaims are deniéd.

FOR A FIRST DEFENSE TO THE FOURTH COUNTERCLAIM
(DENIAL)

23. 'Responding to the allegations of Paragraph Forty-Eight (48) of the Third

Amended Answer, Affirmative Defenses and Counterclaims, the Plaintiff repeats and realleges -

the allegations of Paragraphs One (1) through Twenty-Two (22) of this Reply as if repeated

herein verbatim.

24,  Responding to the allegations of Paragraphs Forty-Nine (49) of the Third

Amended Answer, Affirmative Defenses and Counterclaims, the Plaintiff admits that it proposed
to finance the line of credit through either a fixed rate or floating rate to be chosen by the
Defendant, and that it stated its intention to agree to refinance the book of loans the Defendant
had with the Plaintiff proviéed that the Defendant met the terms and conditions imposed upon

the proposed transaction; the remaining allegations of Paragraph Forty-Nine (49) of the Third
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Amended Answer, Affirmative Defenses and Counterclaims are denied.
25.  The allegations of Paragraphs Fifty (50) and Fifty-One (51) of the Third Amended
Answer, Affirmative Defenses and Counterclaims are denied.

FOR A FIRST DEFENSE TO THE FIFTH COUNTERCLAIM
(DENIAL)

26.  Responding to the allegations of Paragraph Fifty-Two (52) of the Third Amended
Answer, Affirmative Defenses and Countercléims, the Plaintiff repeats and realleges the
allegations of Paragraphs One (1) through Twenty-Five (25) of this Reply as if repeated herein
verbatim.

27.  The allegations of Paragraphs Fifty-Three (53), Fifty-Four (54), Fifty-Five (55)
and Fifty-Six (56) of the Third Amended Answer, Affirmative Defenses and Counterclaims are

denied.

FOR A FIRST DEFENSE TO THE SIXTH COUNTERCLAIM
(DENIAL) :

28.  Responding to the allegations of Paragraph 57 (57) of the Third Amended
Answer, Affirmative Defenses, and Counterclaims, the Plaintiff repeats and realleges the
allegations of Paragraphs One (1) through Twenty—éeven (27) of this Reply as if repeated herein
verbatim. | \

29.  The allegations of Paragraphs Fifty-Eight (58), Fifty-Nine (59) and Sixty (60) of
the Third Amended Answer, Affirmative Defenses and Counterclaims are denied.

FOR A FIRST DEFENSE TO THE SEVENTH COUNTERCLAIM
(DENIAL)

30.  Responding to the allegations of Paragraph Sixty-One (61} of the Third Amended
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Answer, Affirmative Defenses, and Counterclaims, the Plaintiff repeats and realleges the
allegations of Paragraphs One (1) through Twenty-Nine (29) of this Reply as if repeated herein
verbatim,

31.  The allegations of Paragraphs Sixty-Two (62), Sixty-Three (63), and Sixt)"-Four
(64) of the Third Amended Answer, Affirmative Defenses and Counterclaims are denied.

FOR A SECOND DEFENSE
(STATUTES OF LIMITATIONS)

32.  Further responding to the allegations of all Counterclaims, the Plaintiff would
show that such claims are barred by the applicable statutes of limitations, for which reason the

Defendant cannot recover in any sum whatsoever.

FOR A THIRD DEFENSE
(FAILURE TO STATE A CLAIM)

33. Further responding to the allegations of all Counterclaims, the Plaintiff would
show that such Counterclaims fail to state claims upon which relief can be granted, for which

reason the Defendant cannot recover in any sum whatsoever.

FOR A FOURTH DEFENSE
(LACK OF RELIANCE)

34.  Further responding to the allegations of the Second and Third Counterclaims, the

Plaintiff would show that the Defendant failed to rely or have any right to rely upon the alleged

representations other than as contained in the written contracts between the parties, for which

reason the Defendant cannot recover in any sum whatsoever.

FOR A FIFTH DEFENSE
(REGULATED TRANSACTIONS)

35.  Further responding to the allegations of the Fourth Counterclaim, the Plaintiff
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would show that the actions and activities of the Plaintiff are regulated by the state and federal
government, that the performance of said actions were in compliance with said state and federal
regulations, and thus that the transactions are exempt from 8.C. Code Ann. §39-5-10 et seq.

FOR A SIXTH DEFENSE
(OTHER CLAIM ALREADY PENDING)

"36.  Further responding to the allegations of the Couﬁterclaims, the Plaintiff would
show that another action is rpcnding between the same parties for the same counterclaims, for
which reason the said counterclaims are improper and should be dismissed pursuant to Rule
12(b)(8), SCRCP.

FOR A SEVENTH DEFENSE
(STATUTE OF FRAUDS)

37.  Further responding to the allegations of the Counterclaims, the Plaintiff would
show that Defendant’s claim fails to comply with the statute of frauds, S.C. Code § 32-3-10, and

the lender liability statute of frauds, S.C. Code § 37-10-107.

WHEREFORE, having fully responded to the allegations of the Third Amended Answer,
Affirmative Defenses and Counterclaims, the Plaintiff rays that the same be dismissed, and that

. this Court enter judgment for the relief sought in the Complaint.

Y, -

Brian C. Duffy

Seth W. Whitaker

DUrrFY & YOUNG, LLC

96 Broad Street

Charleston, South Carolina 29401
(843) 720-2044 (phone)

(843) 720-2047 (fax)
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and

Robert A. Bernstein
BERNSTEIN & BERNSTEIN, P.A.
Post Office Box 20519
Charleston, SC 29413-0519
(843) 529-1111

(843) 529-0035 (fax)
Attorneys for the Plaintiff

September 10, 2014
Charleston, South Carolina
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS
FOR THE NINTH JUDICIAL CIRCUIT

COUNTY OF CHARLESTON CASE NO.: 2012-CP-10-5887
HARBOR NATIONAL BANK,
Plaintiff,
CERTIFICATE OF SERVICE

v.

ANTHONY M. WHITFIELD AND CINDY
WHITFIELD, :

Defendants.

The undersigned, an employee of Duffy & Young, LLC, does hereby certify that on

September 10, 2014, he/she served a copy of the Reply of the Plaintiff to the Third Amended

Answer, Affirmative Defenses and Counterclaims upon Anthony M. Whitfield by placing a copy
of the same in the United States Mail, postage prepaid, and addressed to the following:

Brent S. Halversen, Esquire
HALVERSEN & ASSOCIATES, LLC

171 Church Street, Suite 330 = - =
Charleston, SC 29401 QO e
™ m Vi
V. Y o
Daniel S. Slotchiver, Esq. g'}, p r»-
Andrew J. McCumber, Esq. ;3:9- - m
SLOTCHIVER & SLOTCHIVER, LLP 2 ©“ o= -
44 State Street 33 = g
Charleston, SC 29401 -5 o ,

DUFEY & YOUNG, LLC \/
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STATE OF SOUTH CAROLINA

COUNTY OF CHARLESTON

HARBOR NATIONAL BANK,
Plaintiff,

VS,

ANTHONY WHITFIELD, CINDY
WHITFIELD AND DAVID SWANSON

Defendants.

R T g

IN THE COURT OF COMMON PLERS

CASE NO. 2012-CP-10:5887 <3¢ &

%
DEFENDANT'S FIFTH AMENDED 2
ANSWER, AFFIRMATIVE DEFENSES,

CROSSCLAIM AND COUNTERCLAIMS

(Breach of Contract, Breach of Contract
Accompanied by Fraudulent Act,
Negligent Misrepresentation, Fraud in the
inducement, Unfair Trade Practices,
Promissory Estoppel, Tortious
Interference with Prospective Contractual
Relations, Abuse of Process, Civil
Conspiracy, and Equitable Indemnity)

(Jury Trial Demanded)

. TO: ROBERT A. BERNSTEIN, BRIAN DUFFY, AND‘SETH WHITAKER, ATTORNEYS

FOR PLAINTIFF

Comes now Defendant, Anthony Whitfield (hereinafter, "Mr. Whitfield”) and

responds to the allegations of Plaintiff's Complaint as follows:

1. Mr. Whitfield admits the allegations of Paragraphs 2, 3, 4, 10 and 19.

2. Mr. Whitfield denies, the allegations of Paragraphs 15 and 27 to the

extent such Paragraphs reference previous allegations which are herein

denied.

© 3. Mr. Whitfield admits an assignment was made but denies the event

of default as alleged in Paragraph 20, 28, 25, 26 and 27.
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4. Mr. Whitfield denies Paragraphs 1, 5, 6, 7, 8, 9, 11, 12, 13, 14, 16,
17, 18, 20, 21, 22, 23, 24, 25, 26, 28 and 29.
5. Mr. Whitfield denies each and every allegation not specifically

enumerated herein.

FIRST AFFIRMATIVE DEFENSE

6. Plaintiffs claims to foreclose on the 2007 Mortgage should be
waived, estopped, barred, and/or dismissed as Defendant made all payments
as was required under the Note and was told by Plaintiff numerous times that

- the maturity date as referenced in the Note would be automaticélly extended.
SECOND AFFIRMATIVE DEFENSE

7. Plaintiffs claims in equity are barred by the doctrine of unclean

hands and equitable estoppel.

THIRD AFFIRMATIVE DEFENSE

8. Plaintiff's action should be barred by the doctrines of unconscionability,

waiver, fraud and duress.

FOURTH AFFIRMATIVE DEFENSE

9. Plaintiff has failed to comply with the mandatory provisions of the South
Carolina Supreme Court Administrative Order 2011-05-02-01. As such, this matter should
be stayed or dismissed.

FIFTH AFFIRMATIVE DEFENSE

Plaintiff's Failure to Provide Required Truth in Lending Disclosures; Set-Off

10. Defendants, whose ownership interest in the residential property being
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foreclosed upon with address of 1055 Black Rush Circle, Mount Pleasént. SC 28466 (the
“Subject Property”) is subject to the security interest created by the Plaintiffs 2007
mortgage, elect to reécind the mortgage and note being foreclosed upon (the “ 2007
Loan”).

Plaintiff violated TILA and Regulation Z by, inter alia:

a. failing to provide interest rate disclosures at the 2007 closing;

b. failing to provide material disclosures in a form Defendants could

keep prior to consummation of the 2007 closing;

c.. failing to provide Notices of Right to Cancel;

d failing to provide disclosures as part of the 2007 Loan.

11.  Plaintiff was obligated to provide the information set forth in the preceding
Paragraph as Plaintiff knew, at all material times, that the subject property was residential
and was Defendant Cindy Whitfield's primary residence. |

12.  Plaintiffs violations of the Truth-in-Lending Act give rise to a three year
continuing right of rescissioh ;n the part of Defendants. |

13. Defendants hereby elect to rescind the 2007 loan transaction with Plaintiff,
pursuant to the continuing right of rescission.

14.  When a consumer elects to rescind pursuant to the Truth-in-Lending Act,
any security interest taken in connection with the transaction becomes void. 15 U.S.C. §

1635(b).

15.  When a consumer elects to rescind pursuant to the Truth-in-Lending Act,

the consumer is not liable for any finance or other charge. 15 U.S.C. § 1635(b).

16.  The 2007 mortgage that is the subject of this foreclosure action was taken
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in connection with the transaction that Defendant has elected to rescind.
17. Defendant has the ability to tender repayment of their rescission obligations
through procurement of a buyer of the home.

18.  Since the mortgage is void, the foreclosure action must be dismissed.

SIXTH AFFIRMATIVE DEFENSE

19.  Upon information and belief, the subject note attempted to be foreclosed
upon is not the original note and therefore Plaintiff does not have standing pursue this

foreclosure action.

COUNTERCLAIMS

Factual .Allegations

20.  In 2006, Mr. Whitfield approached Charlie Rivers (hereinafter, “Mr. Rivers’)
of.Harbor Nationa-l-Bank to purchase and refinance certain real estate in the lowcountry
counties of Berkeley, Dorchester and Charleston. Mr. Rivers previously helped Mr. _
Whitfield refinance over 25 loans when Mr. Rivers was a loan officer with Southtrust Bank.
These loans always had 30 year terms and never had balloon payments or required
refinancing or re-approval.

21.  Mr. Rivers promised- Mr. Whitfield the same loans as he was previously
given by Mr. Rivers, to-wit, 30 year loans with the best rate possible, with a ¥ point
origination fee. There was no mention of balloon payments or re-qualification anytime
during the 30 year loans. After a review of Mr. Whitfield's financial condition, Mr. Rivers

approved $1.5 million in loans to refinance rental properties. At the time, Mr. Whitfield
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made clear to Mr. Rivers that the loans could not have demand features or have a balloon
payment. Mr. Rivers agreed.

22. In reliance on Mr. Rivers’ representations, Mr. Whitfield purchased the
property at 1055 Black Rush Circle, Mount Pleasant, SC 29466 (hereinafter, “the Subject
Property” or “Black Rush P_roperty").

23. Onorabout March 27, 2007 Mr. Whitfield was provided documentation from
Plaintiff stating that Mr. Whitfield would have the choice of a 7.5% interest rate or a floating
rate of prime minus % % (See Exhibit “A" attached hereto).

24.  Plaintiff was aware at all material times, before and after the loan was

closed, that the home was being purchased as a primary residence for Mr. Whitfield's ex-

wife, Cindy Whitfield.

25, bespite being provided documentation by Plaintiff that Mr. Whitfield would
have the choice of a 7.5% interest rate or a floating rate of prime minus %4 %, Mr. Whitﬁeld
was provided the higher 7.5% rate as opposed to the lower floating rate of prime minus
Ya %. |

26. Despite being provided documents at the closing with a April 13, 2012
maturity date on some of the loans, Mr. Whitfield was assured numerous times by loan
officer Angela Bell that the maturity date was just a formality and in fact was justa renewal
date and would be extended automatically with only adjustments of interest without any
re-qualifying or costs to extend. Despite making such assurances to Mr. Whitfield, loan
officer Angela Bell determined as early as 2010 that the loans would not be renewed as
she felt Mr. Whitfield was not providing financial information to her. At the time she

indicated she needed to “grease the wheel” with Mr. Whitfield’s accountant so the
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accountant would tell her more information about Mr. Whitfield’s financial status.

27. Because of Ms. Bell's assurances and representations, Mr. Whitfield made
payments on the loan for the subject properties from the origination of the loan every
month until the renewal date.

28. In January, 2012, Plaintiff asked Mr. Whitfield for a copy of his recent tax

returns so that the loan could be automatically extended. As late as February 6, 2012,

loan officer Angela Bell sent an email to Mr. Whitfield asking him for tax information to
work on the “renewals.” On February 21, 2012, Mr. Whitfield informed loan officer Angela
Bell that he was under some financial pressure, that his health was suffering, and that he
wanted interest rates on par yvith the other mortgages he held with other banks. The
following day, Ms. Bell informed Harbor National Bank personnel (but not Mr. Whitfield)
that she was .going to let Mr. Whitfield know that she would be asking hirﬁ to move the
loans. Although she informed others of her intention not to renew the loans, Ms. Bell never
told Mr. Whitfield that he needed to move the loans- at ény point in time. Had Mr. Whitfield
known Plaintiff never intended to renew the loan, Mr. Whitfield would have previously
reﬁnanced the loan with another lender at a time when it was possible.

29. One week later, on February 28, 2012 loan officer Angela Bell wrote Mr.
Whitfield to let him know that she would have to have his 2010 tax refurﬁs in order to
request approval for renewal of his upcoming maturing loans. On April 2, 2012, Mr.
Whitfield informed loan officer Angela Bell that his 2010 tax returns were complete and
that he urgently wanted his loans modified since the rates were extremely high, and that
his health had been an issue. After receiving the information about receiving the tax

returns, the following day loan officer Angela Bell told a senior credit analyst at Harbor
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National Bank, “I'm just glad the threats of no renewals finally worked.” Five days later,
on April 8, 2012, Mr. Whitfield suffered a heart attack.

30. Despite making assurances the loans would renew, two notes (732
Gahagan and 110 Mepkin) matured on April 13, 2012 without having been renewed by

the Plaintiff. The note for the Black Rush Property came due on May 3, 2012, again

without renewal. On June 21, 2012 Charlie Rivers orally agreed to modify the notes and

specifically agreed to: (a) extend the notes for a 25 year amortization with another 5 year
maturity; (b) eliminate the need for any principal pay downs; (c) eliminate the need for
additional collateral to secure the notes; (d) eliminate the need to cross collateralize the

loans; (e) waive the default interest rate of 14%,; (f) back date the rate of 4.75% to the

maturity the May 3, 2012 maturity date; and (g) credit Mr. Whitfield's overpayment of -

interest.

3,1' On June 26, 2012, Harbor National Bank vice president Scott Warren
signed a ioan commitment letter to Mr, Whitfield outlining the terms and conditions of the
renewals of all Mr. Whitfield's loans held by Harbor National Bank. The proposed new
loans dropped the interest rate to 4.75% and extended the maturities another 5 years.
(See loan commitment, attached hereto as Exhibit "B"). On the same day, Mr. Whitfield
was given drafts of new notes to sign for the closing which was to be held on June 28,
2012. The new documents contained clauses that all of Mr, Whitfield’s properties would
be cross collateralized, despite Mr. River's agreement and assurances not to cross
collateralize the properties (See Paragraph 30 (d) herein).

32. In reliance upon Mr. Warren's June 26, 2012 commitment letter, Mr.

Whitfield attended a scheduled closing at attorney Mark Weeks’ law office. At the closing,
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Mr. Warren informed Mr. Whitfield that a signed endorsement from a title company was
needed so that Mr. Whitfield’s ex-spouse Cindy Whitfield would not be required to sign
the loan documents for the Black RLxsh Property, the home that Cindy Whitfield resided
in.! At a certain point, Mr. Whitfield was informed by the closing attorney that the
endorsement could not be procured, that Mrs. Whitfield was refusing to sign the mortgage
to the Black Rush Property, and Mr. Warren proposed that it would only be possible to
close two of the subject properties -Mepkin and Gahagan, but that if the Black Rush
Property ultimately couldn't be closed, all properties including Mepkin and Gahagan
would have to be foreciosed upon.

33. Despite Harbor National Bank’s representations that a title endorsement
‘was required to renew the Black Rush Property, Mr. thtﬁeld has subsequently learned
" that no such endorsement was réquired from the title company. Moreover, Harbor
National Bank failed to renew any of the loans listed in the June 26, 2012 commitment
letter despite agreeing to do so, willfully breaching their agreements, and causing Mr.
Whitfield damages as to be determined by the trier of fact.

FOR A FOR FIRST COUNTERCLAIM
(Breach of Contract)

34. Mr. Whitfield hereby incorporates the allegations of the foregoing

paragraphs as if fully restated herein.

! Plaintiff also attempted to procure a “Business Purpose Statement” from Mr. Whitfield indicating that the property
was to be used in Mr. Whitfield’s business despite having previous knowledge that the Black Rush Property was in a
fact residential property for Mr. Whitfield’s ex-wife Cindy Whitfield.
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35. Asdescribed above, Plaintiff indicated before and after the origination of the
loan, verbally and in writing; that the loan to the Subject Property would be automatically
renewed.

36. Despite repeatedly making these representations and reassurances,
Plaintiff failed to renew the loan and instead declared Mr. Whitfield to be in default despite
being paid all monthly installments on time, as and when due, breaching their agreement
with Mr. Whitfield.

37.  Although Plaintiff ultimately promised in writing to renew the loan on June
26, 2012, Plaintiff refused to close the loan on June 28, 2012, as described above,
breaching the terms of the offer contained in the writing. Mr. Whitfield has been injured in
.reliance upon Harbor National Bank’s promises to him as- will shown to the trier of fact,
. including but not limited to, physical and mental distress and financial loss. In addition
thereto, the actions of the Plaintiff entitle Mr. Whitfield to an award of punitive damages.

FOR A SECOND CAUSE OF ACTION
(Negligent Misrepresentation)

38. Mr. Whitfield hereby incorporates the allegations of the foregoing
paragraphs as if fully restated herein. |

39. As described above, Harbor National Bank made affirmative representations
to Mr. Whitfield that: (1) the initial loans would be 30 year loans; (2) the maturity date
referenced in the Note was simply a renewal date; and (3) the interest rate to be charged
would be Mr. Whitfield's choice of 7.5% or prime minus ¥ %. The Plaintiff also made
representations, and an offer, that the loans would be renewed at 4.75% with a new

maturity date of July 10, 2017.

Page 9 of 24

R. 273



40.  Plaintiff knew these representations were false, misleading, and incomplete
when they were made. Such representations were (1) false, misleading and incomplete
when made; (2) were made for a pecuniary interest of the Plaintiff; (3) the Plaintiff owed
a duty of care to convey truthful information to Mr. Whitfield; (4) the Plaintiff breached that
duty by failing to exercise due care; (5) Mr. Whitfield was unaware that the representations
were false - and had no reason to suspect they were false as he placed his trust and
confidence in Plaintiff. As such, Mr. Whitfield had a right to rely on such information, and
did so rely on said information to his financial detriment as outlined above. Mr. Whitfield
has been injured in reliance upon Harbor National Bank's promises to him as will shown
to the trier of fact, including but not limited to, physical and mental distress and financial
loss. In addition thereto, the actions of the Plaintiff entitle Mr. Whitfield to an award of
punitive damages.

FOR A THIRD CAUSE OF ACTION
(Fraud in the Inducement)

41. Mr. Whitfield hereby incorporates the allegations of the foregoing
paragraphs as if fully restated herein.

42. At or about the time of the initial loan originations, Plaintiff made affirmative
representations to Mr. Whitfield that: (1)" thé loans would be 30 year loans; (2) that the
maturity date referenced in the Notes were simply renewal dates; and (3) that the interest
rate to be charged would be Mr. Whitfield's choice of 7.5% or prime minus % %. The
Plaintiff also made representations, and an offer, that the loans would be renewed at

4.75% with new maturity dates of July 10, 2017. Such representations were false,

incomplete and misleading when made, were material, were known by the Plaintiff to be
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false, misleading and incomplete, and were intended to be relied upon.
43,  Mr. Whitfield was unaware that the representations were false and had no
reason to suspect they were false, as he placed his trust and confidence in Plaintiff. As

such, Mr. Whitfield had a right to rely on such information, and did so rely on said

information to his detriment financial as outlined above. Had Mr. Whitfield known Plaintiff

never intended to renew the loan, Mr. Whitfield would have previously refinanced the loan
with another lender at a time when it was possible. At a minimum, the Plaintiff should
have relayed their concerns about renewals as early as documentary evidence suggest
Harbor National Bank had a concern, to-wit, the year 2010.

44.  These false representations were made to induce the Mr. Whitfield to enter

>a"high cost loan, and were made by the Plaintiff with the knowledge of their falsity.

| 45.  Mr. Whitfield reasonably relied on the material representations of Plaintiff
and had no knowledge the representations made by the Plaintiff were false and the Mr.
Whitfield was, therefore, fraudulently induced by the Plaintiff to enter into the high cost
loan.

46.  Mr. Whitfield made a mistake in entering into the loan, which mistake was
unilateral. Mr. Whitfield was fraudulently induced by the Plaintiff to make the unilateral
mistake as a direct, proximate and foreseeable re§ult of the fraud, deceit,
misrepresentation, and active concealment perpetrated upo}1 Mr. Whitfield by the Plaintiff.

47. Subsequent to the origination of the loan, Mr. Whitﬁeld has been informed
and now believes that the Plaintiff misrepresented the terms of the loan, verbally and in
writing by (1) not receiving 30‘year loans, (2) representing that the maturity date was

simply a renewal date; and (3) charging, and refusing to change, the interest rate of 7.5%.
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The Plaintiff also made representations, and an offer, to renew the loans at 4.75% with
a new maturity date of July 10, 2017 as agreed. As such, Mr. Whitfield is entitled to avoid
or rescind the loan and to be returned to the status quo ante whereby the Plaintiff returns
to Mr. Whitfield all monies paid by Mr. Whitfield in exchange for Mr. Whitfield returning
fhe amount of the loan proceeds to the Plaintiff. In addition thereto, Mr. Whitfield is entitled
to all incidental, cqnséquential, direct and indirect damages‘ proximately caused by
Plaintiff when they fraudulently induced Mr. Whitfield to enter into the loan transaction.
Mr. Whitfield has been injured in reliance upon Harbor National Bank's promises to him
as will shown to the trier of fact, including but not limited to, physical and mental distress
and financial loss. In addition thereto, the actions of the Plaintiff entitie Mr. Whitfield to an
award of punitive damages.
FOR A FOURTH CAUSE OF ACTION .

(Violation of Federal Trade Commission Act Section 5(a) 15 U.S.C. §45)
(As made applicable through SC Code §39-5-10 et.seq.)

‘ 48. Mr. Whitfield hereby incorporates the allegations of the foregoing
paragraphs as if fully restated herein.

49. As stated above, Plaintiff made affirmative representations to Mr. Whitfield
that: (1) the loans would be 30 year loans; (2) that the maturity dates referenced in the
Notes were simply renewal dates; and (3) that the interest rate to be charged would be
Mr. Whitfield’s choice of 7.5% or prime minus % %. The Plaintiff also represented, and
made an offer, that the loans would be renewed at 4.75% with new maturity dates of July
10, 2017.

50. Plaintiffs acts enumerated above constitute “unfair or deceptive acts or

practices in or affecting commerce,” as those terms are defined in the Act. This prohibition
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applies to all persons engaged in commerce, including banks. An act or practice is unfair .

where it: (1) causes or is likely to cause substantial injury to consumers; (2) cannot be
reasonably avoided by consumers and; (3) is not outweighed by countervailing benefits
to consumers or to competition. In this case, Plaintiffs actions discussed above have
caused substantial injury to Mr. Whitfield.

51.  An act or practice is deceptive where: (1) a representation, omission, or
practice misleads or is likely to mislead the consumer; (2) a consumer's interpretation of
the representation, omission, or practice is considered reasonable under the
circumstances and;' (3) the misleading representation, omissioﬁ, or practice is material.
In this case, Plaintiff's actions were decebﬁve because Plaintiff clearly misrepresented
that the loans would be renewed. Mr. Whitfield has been injured in reliance upon Harbor
National Bank’s promises to him as will shown to the trier of fact, including but not limited
to, physical and mental distress and financial loss. In addition thereto, the action‘s of the
Plaintiff entitle Mr. Whitfield to an award pf punitive damages.

FOR A FIFTH CAUSE OF ACTION
(Promissory Estoppel / Detrimental Reliance)

52.  Mr. Whitfield hereby incorporates the allegations of the foregoing

paragraphs as if fully restated herein.

53.  Mr. Whitfield relied on the promises of Angela Bell, Charlie Rivers, and Scott -

Warren to renew and modify the loans.

54. These promises were unambiguous in their terms and were relied upon by

Mr\. Whitfield. In particular, there were no contingencies placed upon the June 26, 2012
written offer to renew any of the loans as title insured first mortgages were already in

place on the subject properties.
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55. The reliance by Mr. Whitfield regarding renewing the loans was more than
expected and more than foreseeable by Harbor National Bank.

56. Mr. Whitfield has been injured in reliance upon Harbor National Bank's
promises to him as will shown to the trier of fact, including but not limited to, physical and
mental distress and financial loss. In addition thereto, the actions of the Plaintiff entitle

Mr. Whitfield to an award of punitive damages.

FOR A SIXTH CAUSE OF ACTION
-(Breach of Contract Accompanied by Fraudulent Act)

57. Mr. Whitfield hereby incorporates the allegations of the foregoing

paragraphs as if fully restated herein.

58. As stated above, Mr. Rivers made an agreerﬁent to renew fhe loans at the
~ June 21, 2012 meeting with Mr. Whitfield. |

59. Plaintiff breached the agreement with Mr. Whitfield by failing to close the
renewal of the foan which is the subject of this lawsuit. Such breach was made with the
| fraudulént intent of never actually intending to close the renewal when that representation
was made, and such fraudulent intent was manifested by the fraudulent act of claiming a
title endorsement was required to renew the Ioan when in fact one was never needed.

60. Mr. Whitfield has been injured in reliance upon Harbor National Bank's
promises to him as will shown to the trier of fact, including but not limited to, physicél and
mental distress and financial loss. In addition thereto, the actions of the Plaintiff entitle

Mr. Whitfield to an award of punitive damages. .
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FOR A SEVENTH CAUSE OF ACTION
" (Tortious Interference with Prospective Contractual Relations)

61.  Mr. Whitfield hereby incorporates the allegations of the foregoing
paragraphs as if fully restated herein. |

62. The acts of Plaintiff described herein constituted‘an interference with Mr.
Whitfield's business, werev without justification, were done.with improper purpose and
motive, knowing it would place Mr. Whitfield under duress when filing these unfounded
legal proceedings and knowing that it would interfére with Mr. Whitfield's ability to selt
and/or rent his properties.

63.  As aresult of Plaintiff's actions Mr. Whitfield has lost the ability to enter into
contracts with identifiable prospective buyers and/or renters of his properties. As a direct
: and proximate result of the Plaintiff's actions, Mr. Whitfield has suffered special damages
including but not limited to a diminished value of their property in the eyes of third partiés,
loss of income and Idss of profits.

64.° Plaintiff's actions proximately caused actual, consequential, and special
damages, including but not limited to: a} inability to sell and/or reni his properties to third
parties who meet requirements for sale and/or rental of his properties; b) foreclosure
proceedings having been instituted on his properties; c) a diminished value of his
properties in the eyes of third parties; d) damage to Mr. Whitfield's reputation and
business standing in the real estate profession; e) financial damage to Mr. Whitfield's
business because of time spent away to defend these charges; f) financial damage for
his inability to sell his properties following filing of the lis pendens and lawsuit; g) attorneys'
fees and costs incurred; h) time spent away from work as a result of the lis pendens and

lawsuit; i) emotional distress to Mr. Whitfield; j) injury to his health and mental pain and
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suffering; and k) adverse tax consequences.

FOR AN EIGHTH CAUSE OF ACTION
(Abuse of Process as to David Swanson and BNC Bancorp through its employee/agent
Scott Warren)

65. Mr. Whitfield hereby incorporates the allegations of the foregoing
paragraphs as if fully restated herein.

66. Mr. Scott Warren claims he called Mr. David Swanson for the advice to
. procure a title endorsement in order to renew the loan for the Black Rush Property.

67. Mr. Swanson claims that Mr. Scott Warren called him regarding the
anticipated closing between Mr. Whitfield and Harbor National Bank, said closing set to
occur on June 28, 2012.

68. Despite providing such sworn testimony by each Mr. Scott Warren and

* Mr. David Swanson that this advice was given and received before the June 28, 2012

closing, there is no evidence of any such phone call as the phone records from Mr.

David Swanson's cell phone and his office line show no record of a phone call from Mr.
Scott Warren cell phone or office line in June of 2012.
69. Because the telephone records show the phone call never occurred, the

sworn testimony that the call was made, when in fact evidence shows it was not made at

the time, was given with the ulterior purpose of fabricating a legal defense for the bank's
failure to renew its contractual obligations to renew Mr. Whitfield's loans.
70.  Mr. David Swanson has represented that Scott Warren called him regarding

an anticipated closing, in which he gave advice to Mr. Warren to procure a title

endorsement. As alleged previously, Mr. Swanson and his law firm have no proof the

advice was ever given as there is no engagement letter, fee agreement, correspondence,

Page 16 of 24

R. 280



records of any kind. opinion letters, or billing entries at the firm to correborate the iegal .

defense that Mr. Swanson provided the information at the time he claims the advice was
made. Additionally, there is no evidence of the communication itself from Mr. Warren's
cell phone or office line to Mr. Swanson's cell phone or office line, further evidence that
the communication was never made, when Mr. Swanson and Mr. Warren claim it was.

71.  The sworn testimony that the call was placed before closing, when in fact it
was not, was a willful or overt act, done with the intent and collateral objective of furnishing
a legal defense (advice of counsel) for the bank and injuring Mr. Whitfield.

72. The sworn testimony by each Mr. Scott Warren ad Mr. David Swanson was
a misuse and perversion of legal process by fabricating a legal defense (advice of
counsel) when one in fact had never been given at the time claimed to have been given.
The acts described above and herein have caused damage to Mr. Whitfield by incurring
actual damages, both mental and pecuniary, including by way of example only and
without limitation: loss of time, injury to property and financial standing, shame,
mortification, mental anguish, mental pain and suffering, emotional distress, Ioss‘ of

enjoyment of life, injury to feelings, an overall degradation of health, and was hindered

from, and will continue to be hindered from attending to his usual duties and affairs of life, -

as a direct and proximate result of the aforesaid conduct of Harbor National Bank, in an
exact amount of actual, consequential and special damages as to be determined by a

trier of fact.
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. FOR A NINTH CAUSE OF ACTION
(Civil Conspiracy as to David Swanson and BNC Bancorp through its employee/agent
Scott Warren) ’

73. Mr. Whitfield hereby incorporates the allegations of the foregoing
paragraphs as if fully restated herein. '

74.  As alleged above, Mr. Scott Warren claims he called Mr. David Swanson
for the advice to procure a title endorsement in order‘to renew the loan for the Black Rush
Property.

75. Mr. Swanson claim_s that Mr. Scott Warren called him regarding the
anticipated closing between Mr. Whitfield and Harbor National Bank, said closing set to
occur on June 28, 2012, _

76. Despite providing such sworn testimony by each Mr. Scott Warren and
Mr. David Swanson that this advice was giVen and received before the June 28, 2012
closing, there is no evidence of any such phone call as the phone records from Mr.
David Swanson's cell phone and his office line show no record of a phone call from Mr.
Scott Warren cell phone or office line in June of 2012.

77. Because the telephone records show the phone call never occurred, the

sworn testimony that the call was made, when in fact it was not made at the time, was .

given with the ulterior purpose of fabricating a legal defense for the bank's failure to renew
its contractual obligations to renew Mr. Whitfield's loans.

78. ' Mr. David Swanson has represented that Scott Warren called him regarding
an anticipated closing, in which he gave advice to Mr. Warren to procure a title

endorsement. As alleged previously, Mr. Swanson and his law firm have no proof the

advice was ever given as there is no engagement lefter, fee agreement, correspondence,
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records of any kind, opinion letters, or billing entries at the firm to corroborate the legal

defense that Mr. Swanson provided the information at the time he claims the advice was -

made. Additionally, there is no evidence of the communication itself from Mr. Warren's
cell phone or office line to Mr. Swanson's cell phone or office line, further evidence that
the communication was never made, when Mr. Swanson and Mr. Warren claim it was.

79.  The sworn testimony that the call was placed before closing, when in fact it
was not, was a willful or overt act, done with the intent and collateral objective of furnishing
a legal defense (advice of counsel) for the bank and injuring Mr. Whitfield.

80. The sworn testirﬁony by each Mr. Scott Warren and Mr. David Swanson
was a misuse and perversion of legal process by fabricating a legal defense (advice of
counsel) when one in fact had never been given at the time claimed to have been given.

81. Mr. David Swanson's actions described above and herein were made for

“his own personal interest as they. were performed outside the scope of his law firm's
representation of Harbor National Bank.

82. The actions of David Swanson and Scott Warren as alleged above and
herein cons_titute an combination of two or more persons that was done with the purpose
of furnishing a legal defense (advice of counsel) for the bank and injuring Mr. Whitfield
which has caused him special damages, beyond damages specified in his other causes
of action for having to incur attorney's fees and costs associated with Harbor National

Bank’s advice of counsel defense which should never have been incurred.
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FOR A TENTH CAUSE OF ACTION
(Cross-Claim for Equitable indemnity as to Co-Defendant Cindy Whitfield)

83. Mr. Whitfield hereby incorporates the allegations of the foregoing
paragraphs as if fully restated herein.

84. To the extent, if any, that Mr. Whitfield is held liable to the Plaintiff in this
action, which such liability is expressly denied, such liability would be a proximate result
of the wrongful acis, breach of duties, omissions, and/or negligence of Cindy Whitfield
and/or her agents in failing to give her permission and/or authorization to renew the loan
for the subject property located at 1055 Black Rush Circle, Mount Pleasant, South
Carolina, said demand beihg made as a defense of Harbor National Bank to close all of
the renewal loans set forth in Exhibit “C". |

85. Specifically, the closing attormey Mark Weeks and Mr. Whitfield's previous
counsel Lauren Felder have stated that Mrs. Cindy Whitfield's counsel Stanley Jaskiewicz
was contacted regarding procuring her consent for the renewal of the Black Rush
Property. Lauren Felder was advised by either Stanley Jaskiewicz or his paralegal Dena
Hardison that Mrs. Cindy Whitfield, “would not sign off on the mortgage as Mr. Whitfield
was solely responsible under the Final Family Court Order.” Additionally, Mrs. Cindy
Whitfield was told by Mr. Jaskiewicz' paralegal Dena Hardison that, “he [Mr. Whitfield]
could not refinance my home or borrow the equity in it as he would be putting another nail
in his coffin.” According to Mrs. Whitfield, Ms. Dena Hardison gave her this advice before

the closing? and was also told by Ms. Hardison not to, “do anything until | talk to Stan,”

2 Mrs. Whitfield indicated this statement was made by Ms. Hardison at the time the appraisér was attempting to gain
access to Mrs. Whitfield's home-- in May and June of 2012. Correspondence was sent to Stanley Jaskiwicz advising
him of appraisal access issue on June 11,2012,
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regarding gaining access to her home for an appraisal. According to Mrs. Whitfield, Mr.
Jaskiewicé never called her back regarding any issues related to procuring her consent
to renew her home.

86. To the extent, if any, that Mr. Whitfield is held liable to the Plaintiff in this
action, which such liability is expressly denied, these wrongful acts, breach of duties,
omissions, and/or negligence of Cindy Whitfield and/or her agents have damaged Mr.
Whitfield, including but not limited to consequential and special damages, and the
impos'ition of attorney’s fees and costs in defending the foreclosure and prosecuting the
Counterclaims as aHeged herein. Mr. Whitﬁéld and Mrs. Cindy Whitfield had a special
relationship by virtue of their continuing family court obligations that would support a claim

for indemnity against Mrs. Cindy Whitfield. Moreover, Mr. Whitfield is wholly without fault

for Cindy Whitfield failing to provide her permission and/or authorization to renew the loan

vfor the BlackV Rush Property.

87. To the extent, if any, that Mr. Whitfield is held liable to the Plaintiff in this
action, which such liability is expressly denied, Mr. Whitfield would be entitied to be
equitably indemnified for such liability from Cindy Whitfield for any liability that Mr.
Whitfield is found to have incurred to the Plaintiff such that Mr. Whitfield would be entitled
to recover his consequential and special damages, attorney’s fees and costs, monies
adjudged owed to the Plaintiff and/or monies expended by way of settlement of Plaintiff's
claims as a result of Cindy Whitfield and/or her agents wrongful acts, breach of duties,

omissions, and/or negligence as afore-described.
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WHEREFORE, Plaintiff prays for relief as set forth below together with such further
relief as this court deems just:
a. Actual damages
- b. Conseguential and Special damages;
¢. Statutory damages;
d. Treble Damages
e. Disgorgement of profits;
f. Restitution;
g. Rescission;
h. Injunctive relief;
i. Attorneys' fees and costs;

j- Punitive Damages;

DEMAND FOR JURY TRIAL
Mr. Whitfield demands a jury trial on all counts stated above. These causes of
action must be tried before any equitable causes of action asserted by either party can

be disposed of. See Gardner v. Travis, 316 S.C. 315, 450 S.E.2d 54 (Ct. App. 1994).
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Charleston, SC
January 8, 2016

Respectfully submitted,
HALVERSEN & ASSOCIATES, LLC

o Tl o —

Brent S. Halversen

171 Church Street, Suite 330
Charleston, SC 29401

T: 843-284-5790

F: 864-326-4844

Email: brent@halversenlaw.com

Attorneys for Defendant

-and-

-Andrew J. McCumber, Esquité

SLOTCHIVER & SLOTCHIVER, LLP
44 State Street
Charleston, SC 29401
Phone: (843) 577-6531
Facsimile: (843) 577-0261
andrew(@slotchiverlaw.com
S.C. Bar No. 101559

i
Daniel S. Slotchiver, Esquire
SLOTCHIVER & SLOTCHIVER, LLP
44 State Street
Charleston, SC 29401
Phone: (843) 577-6531
Facsimile: (843) 577-0261
dan@slotchiverlaw.com
S.C. Bar No. 15129

Attorneys for Defendant
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CERTIFICATE OF SERVICE
| certify that | served the foregoing Fifth Amended Answer, Affirmative Defenses and
Counterclaims and Crossclaim upon all counsel of record by affixing same with proper postage
placing same with the Uniteg,_States Postal Service addressed to the parties and counsel's last
known address on this 2 day of January, 2016.
HALVERSEN & ASSOCIATES, LLC

By:

Brent S. Halversen

171 Church Street, Suite 330
Charleston, SC 29401

T: 843-284-5780

F: 864-326-4844

Email; brent@halversenlaw.com

Charleston, SC ' ;?& C
January 8, 2015 . %
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
) CASE NO.: 2012-CP-08-2618

COUNTY OF BERKELEY )
)
Bank of North Carolina, )
)
Plaintiff, )  THIRD PARTY DEFENDANT DAVID
) SWANSON’S ANSWER TO
vs. ) DEFENDANT/THIRD PARTY
) PLAINTIFF'S FIFTH AMENDED
Anthony Whitfield and ) ANSWER AFFIRMATIVE DEFENSES, __.
Cindy Whitfield ) CROSSCLAIM, COUNTERCLAHWSWD
Defendants. ) THIRD PARTY COMPERINT 2 -
) (JURY TRIAL DEMANBém = s
Anthony Whitfield 5 -9
T ) P 2LF
. T r Ard vy .‘»’ b
Third Party Plaintiff ) Z2E Ngn
. ) o =
vs. ) @
)
David Swanson )
Third Party Defendant )

TO: BRENT HALVERSEN, ESQ. AND DANIEL SLOTCHIVER, ESQ., ATTORNEYS FOR
DEFENDANT/THIRD PARTY PLAINTIFF ANTHONY WHITFIELD:;

Third Party Defendant David Swanson hereby responds to the above-captioned Third Party
Plaintiff’s Complaint as follows:
1. The Allegations contained in Paragraphs | through 10 of Defendant’s Fourth
Answer, Crossclaim, Counterclaims and Third Party Complaint (hereinafter “Third Party
- Complaint”) assert defenses to Plaintiff’s Complaint, to which Third Party Defendant need not
respond. To the extent the allegations in Paragraphs | throuéh 10 suggest or imply liability against
the Third Party Defendant, those allegations are expressly denied.

2. Third Party Defendant is without sufficient knowledge and information to form an
opinion as to the allegations contained in Paragraphs 11 through 55 of the Third Party Complaint,

and therefore denies the same.
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3. Responding to the allegations contained in Paragraphs 56 and 57 of the Third Party
Complaint, Third Party Defendant admits only so much of the allegations as to indicate Third Party
Defendant had a conversation with Scott Warren regarding a title endorsement, and both parties to that
conversation have testified under oath concerning the existence of that conversation and the substance
thereof. Third Party Defendant denies the remainder of the allegations contained in Paragraphs 56 and
37,

4, Third Party Defendant denies the allegations contained in Paragraphs 58 and 59 of
the Third Party Complaint.

5. Responding to Paragraph 60 of the Third Party Complaint, Third Party Defendant
admits only so much of the allegations as to indicate Third Party Defendant had a conversation with
Scott Warren regarding a title endorsement, and both parties to that conversation have testified under
oath conceming the existence of that conversation and the substance thereof. Third Party Defendant
denies the remainder of the allegations contained in Paragraph 60.

6. Thifd Party Defendant denies the allegations contained in Paragraphs 61 and 62 of
the Third Party Complaint.

7. In response to Paragraph 63 of the Third Party Complaint, Third Party Defendant
repeats and re-alleges every preceding paragraph of this Third Party Answer as if restated herein
verbatim.

8. Responding to Paragraphs 64 and 65 of the Third Party Complaint, Third Party
Defendant admits only so much of the allegations as to indicate Third Party Defendant had a
conversation with. Scott Warren regarding a ﬁﬂé endorsement, and both parties 1o that conversation have
testified under oath conceming the existence of that conversation and the substance thereof, Third Party

Defendant denies the remainder of the allegations contained in Paragraphs 64 and 65.
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9. Third Party Defendant denies the allegations contained in Paragraphs 66 and 67 of
the Third Party Complaint.

10.  Responding 10 Paragraph 68 of the Third Party Complaint, Third Party Defendant
admits only so much of the allegations as to indicate Third Party Defendant had a conversation with
Scott Warren regarding a title ehdorsement, and both parties to that conversation have testified under
oath conceming the existence of that conversation and the substance thereof. Third Party Defendant
denies the remainder of the allegations contained in Paragraph 68.

1. Third Party Defendant denies the allegations contained in Paragraphs 69 through
72 of the Third Party Complaint.

12. In response to Paragraph 73 of the Third Party Complaint, Third Party Defendant
repeats and re-alleges every preceding paragraph of this Third Party Answer as if restated herein
verbatim, |

13. Third Party Defendant is without sufficient knowledge and information to form an
opinion as to the allegations contained in Paragraphs 74 through 77 of the Third Party Complaint,
and therefore denies the same.

14.  Defendant denies each and every allegation not speciﬁéaﬂy admitted herein.

FURTHER RESPONDING TO THE THIRD PARTY COMPLAINT -
~ ANDAS AN AFFIRMATIVE DEFENSE THERETO;

15.  Third Party Plaintiffs Complaint fails to allege facts sufficient to state a claim upon
which relief can be granted and should be dismissed pursuant to Rule 12(b)6), SCRCP.

FURTHER RESPONDING TO THE THIRD PARTY COMPLAINT
AND AS AN AFFIRMATIVE DEFENSE THERETO:
oo arfinmAlIvE URKENSE THERETO
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16.  Third Party Defendant was at all times acting as an attorney in the course and scope
of providing legal services to his client and is immune from liability to third-parties such as Third
Party Plaintiff.

FURTHER RESPONDING TO THE THIRD PARTY COMPLAINT
AND AS AN AFFIRMATIVE DEFENSE THERETO:

17. Noactor omission of Third Party Defendant was the cause of any damages to Third
Party Plaintiff.

FURTHER RESPONDING TO THE THIRD PARTY COMPLAINT
AND AS AN AFFIRMATIVE DEFENSE THERETO:

18. Third Party Plaintiff’s claims against Third Party Defendant are barred to the extent
relief is obtainable from other avenues.

FURTHER RESPONDING TO THE THIRD PARTY COMPLAINT
AND AS AN AFFIRMATIVE DEFENSE THERETO:

19.  Third Party Plaintiff lacks standing to pursue one or more claims against Third Party
Defendant.

FURTHER RESPONDING TO THE THIRD PARTY COMPLAINT
AND AS AN AFFIRMATIVE DEFENSE THERETO:

20.  Third Party Plaintiff's claims are or may be barred by the doctrines of waiver,
estoppel and/or unclean hands.

FURTHER RESPONDING TO THE THIRD PARTY COMPLAINT
AND AS AN AFFIRMATIVE DEFENSE THERETQ:

21.  Atall relevant times, Third Party Defendant exercised the necessary degree of care and
skill maintained by other attorneys under similar conditions and in like circumstances.

FURTHER RESPONDING TO THE THIRD PARTY COMPLAINT
AND AS AN AFFIRMATIVE DEFENSE THERETO:
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22.  Third Party Plaintiff's Complaint alleges duplicative causes of action that should
be dismissed or merged as provided by law.

FURTHER RESPONDING TO THE THIRD PARTY COMPLAINT
AND AS AN AFFIRMATIVE DEFENSE THERETO:

23.  Third Party Plaintiff's Corplaint fails to state a claim upon which attorney’s fees
can be awarded or allege facts which, if proven, would entitle Third Party Plaintiff to an award of

attorney’s fees.

FURTHER RESPONDING TO THE THIRD PARTY COMPLAINT
AND AS AN AFFIRMATIVE DEFENSE THERETO:

24.  Third Party Plaintiff's Complaint fails to state a claim upon which treble damages
~ can be awarded or allege facts which, if proven, would entitle Third Party Plaintiff to an award of

treble damages.

FURTHER RESPONDING TO THE THIRD PARTY COMPLAINT
AND AS AN AFFIRMATIVE DEFENSE THERETO:

'25.  Third Party Plaintiff’s Complaint fails to state a claim upon which punitive damages
can be awarded or allege facts which, if’ proven, would entitle Third Party Plaintiff to an award of
punitive damages.

FURTHER RESPONDING TO THE THIRD PARTY COMPLAINT
AND AS AN AFFIRMATIVE DEFENSE THERETO:

26.  Anyaward of punitive or exemplary damages in this action would be in violation of the |

rights of Third Party Defendant under the United States Constitution and the Constitution of the State

of South Carolina.

FURTHER RESPONDING TO THE THIRD PARTY COMPLAINT
AND AS AN AFFIRMATIVE DEFENSE THERETO:
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27.  Third Party Defendant reserves any additional and further defenses that may be revealed

by information obtained during the course of investigation and discovery as consistent with the South

Carolina Rules of Civil Procedure.

WHEREFORE, having fully answered the allegations of Third Party PlaintifP’s Complaint,
Third Party Defendant prays that Third Party PlaintifP's Complaint be dismissed with prejudice, for all

costs of the action to be cast upon Third Party Plaintiff, and for such other and further relief as this Court

may deern just and proper.

This ‘ day of April, 2016.

PO Box 22528
Charleston, SC 29413
843-972-9400

Respectfully submitted,

EARHART OVERSTRE

By:

. OVERSTREET
State Bar No.: 16965

MICHAEL B. MCCALL
State Bar No.: 73028

STEVEN R. KROPSKI
State Bar No.: 101441

Attorneys for Thﬁd Party Defendant David
Swanson
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STATE OF SOUTH CAROLINA y IN THE COURT OF COMMON PLEAS

)y CASE NO.: 2012-CP-08-2618
COUNTY OF BERKELEY )
)
Barnk of North Carolina, )
)
Plaintiff, ) CERTIFICATE OF SERVICE
) ,
vs. ) s
) N /
Anthony Whitfield and ) ~ e
Cindy Whitfield ) =2
Defendants. ) E20 =
' ) 233 B e
Anthony Whitfield ) T =t
) 206 - T
Third Party Plaintiff ) g2 *
) <2z =
vs. ) o <
)
David Swanson ) :
Third Party Defendant )

I hereby certify that I have this day served a copy of the within and foregoing pleading upon all
parties to this matter by via electronic mail or by depositing a true copy of same via in the U.S. Mail,

proper postage prepaid, addressed to counsel of record as follows:

Brent S. Halverson, Esq.
Halversen & Associates, LLC
171 Church Street, Suite 300
Charleston, SC 29401

Andrew J. McCumber, Esq.
Daniel S. Slotchiver, Esq.
Slotchiver & Slotchiver, LLP
44 State Street
Charleston, SC 29401

Brian C. Duffy, Esq.
Seth W. Whitakcr, Esq.
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Stephen Jenkins Bell, Esq.
Duffy & Young, LLC
96 Broad Street
Charleston, SC 29401

Robert A. Berstein, Esg.
Berstein & Berstein PA
5418-B Rivers Avenue

North Charleston, SC 29406

This j{ *:ay of April, 2016,

\

Assistant 10 Steven R. Kropski =~
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
: y CASENO.: 2012-CP-08-3478

Y

K|

COUNTY OF BERKELEY )
)
Bank of North Carolina, )
Plaintiff, ; THIRD PARTY DEFENDANT DAVID
) SWANSON’S ANSWER TO
VS, ) DEFENDANT/THIRD PARTY
. ) PLAINTIFF'S FOURTH AMENDED
Anthony Whitfield and ) ANSWER AFFIRMATIVE DEFENS@, -
Cindy Whitfield ~ ) CROSSCLAIM, COUNTERCLAWS @D
~ Defendants. ) THIRD PARTY COMPEL: 3
\ ) (Jury Trial Demande&j»-< oo
Anthony Whitfield ) oRE T
) g2 =
Third Party Plaintiff ) T~
) ESY)!
s, )
)
David Swanson )
Third Party Defendant )

TO: BRENT HALVERSEN, ESQ. AND DANIEL SLOTCHIVER, ESQ., ATTORNEYS FOR

DEFENDANT/THIRD PARTY PLAINTIFF ANTHONY WHITFIELD:

Third Party Defendant David Swa.nsoh hereby responds to the above-captioned Third Party

~ Plaintiff’s Complaint as follows:

1. The Allegations contained in Paragraphs 1 through 10 of Defendant’s Fourth
AnS\-Jver, Crossclaim, Counterclaims and Third Party Complaint (hereinafter “Third Party
Complaint™) assert defenses to Plaintiff’s Complaint, to which Third Party Defendant need not
respond. To the extent the allegations in Paragraphs 1 through 10 suggest or imply liability against
the Third Party Defendant, those allegations are expressly denied. |

2 Third Party Defendant is without sufficient knowledge and information to form an

opinion as to the allegations contained in Paragraphs 11 through 55 of the Third Party Complaint,

and therefore denies the same.

3721106v.1
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3. Responding to the allegations contained in Parégraﬁhs 56 and 57 of the Third Party
Complaint, Third Party Defendant admits only so much of the allegaﬁons as to indicate Third Party
Defendant had a conversation with Scott Warren regarding a title endorsement, and both parties to that
conversation have testified under oath conceming the existence of that conversation and the substance
thereof. Third Party Defendant denies the remainder of the allegations contained in Paragraphs 56 and
57.

4, | Third Party Defendant denies the allegations contained in Paragraphs 58 and 59 of
the Third Party Complaint.

5. Responding to Paragraph 60 of the Thirci Party Complaint, Third Party Defendant

admits only so much of the allegations as to indicate Third Party Defendant had a conversation with

Scott Warren regarding a title endorsement, and both parties to that conversation have testified under

oath conceming the existence of that conversation and the substance thereof. Third Party Defendant
denies the remainder of the allegations contained in Paragraph 60.

6.  Third Party Defendant denies the allegations contained in Paragraphs 61 and 62 of

the Third Party Complaint.

7. In response to Paragraph 63 of the Third Party Complaint, Third Party Defendaﬁt
repeats and re-alleges every preceding paragraph of this Third Party Answer as if restated berein
verbatim. |

8. Responding to Paragraphs 64 and 65 of the Third Party Complaint, Third Party

Defendant admits only so much of the allegations as to indicate Third Party Defendant had a

conversation with Scott Warren regarding a title endorsement, and both parties to that conversation have

testified under oath concerning the existence of that conversation and the substance thereof. Third Party

Defendant denies the remainder of the allegations contained in Paragraphs 64 and 65.
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9, Third Party Defendant denies the allegations contained in Paragraphs 66 and 67 of
. the Third Party Complaint.

10.  Responding to Paragraph 68 of the Third Party Complaint, Third Party Defendant
admits only so much of the allegations as to indicate Third Party Defendant had a conversation with
Scott Warren regarding a title endorsement, and both parties to that conversation have testified under
oath concerning the existence of that conversation and the substance ﬁxereof. Third Party Defendant
denies the remainder of the allegations contained in Paragraph 68.

1. Third Party Defendant denies the allegations contained in Paragraphs 69 through
72 of the Third Party Complaint.

12.  Inresponse to Paragraph 73 of the Third Party Complaint, Third Party Defendant
repeats and re-alleges every preceding paragraph of this Third Party Answer as if restated herein
verbatim.

13.  Third Party Defendant is with:out sufficient knowledge and information to form an
o?inion as to the allegations contained in Paragraphs 74 through 77 of the Third Party Complaint,
and therefore denies the same.

14, Defendant denies each and every allegation not specifically admitted herein.

FURTHER RESPONDING TO THE THIRD PARTY COMPLAINT
AND AS AN AFFIRMATIVE DEFENSE THERETO:

15.  Third Party Plaintiff’s Complaint fails to allege facts sufficient to state a claim upon
which relief can be granted and should be dismissed pursuant to Rule 12(b)(6), SCRCP.

FURTHER RESPONDING TO THE THIRD PARTY COMPLAINT
AND AS AN AFFIRMATIVE DEFENSE THERETO:
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16.  Third Party Defendant was at al times acting as an attorney in the course and scope
of providing legal services 1o his client and is immune from liability to third-parties such as Third

Party Plaintiff.

FURTHER RESPONDING TO THE THIRD PARTY COMPLAINT
AND AS AN AFFIRMATIVE DEFENSE THERETO:

17.  No act or omission of Third Party Defendant was the cause of any da:ﬁages to Third
Party Plaintiff.

FURTHER RESPONDING TO THE THIRD PARTY COMPLAINT
AND AS AN AFFIRMATIVE DEFENSE THERETO:

18. Third Party Plaintiff’s claims against Third Party Defendant are barred to the extent
relief is obtainable from other avenues.

FURTHER RESPONDING TO THE THIRD PARTY COMPLAINT
AND AS AN AFFIRMATIVE DEFENSE THERETO:

19.  Third Party Plaintiff lacks standing to pursue one or more claims against Third Party
Defendant.

FURTHER RESPONDING TO THE THIRD PARTY COMPLAINT
AND AS AN AFFIRMATIVE DEFENSE THERETO:

20.  Third Party Plaintiff’s claims are or may be barred by the doctrines of waiver,
estoppel and/or unclean hands.

FURTHER RESPONDING TO THE THIRD PARTY COMPLAINT
AND AS AN AFFIRMATIVE DEFENSE THERETO:

21.  Atall relevant times, Third Party Defendant exercised the necessary degree of care and
skill maintained by other attomneys under similar conditions and in like circumstances.

FURTHER RESPONDING TO THE THIRD PARTY COMPLAINT
AND AS AN AFFIRMATIVE DEFENSE THERETO:
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22, - Third Party Plaintiff’s Complaint alleges duplicative causes of action that should
be dismissed or merged as provided by law.

FURTHER RESPONDING TO THE THIRD PARTY COMPLAINT
AND AS AN AFFIRMATIVE DEFENSE THERETO:

23.  Third Party Plaintif’s Complaint fails to state a claim upon which attorney’s fees
can be awarded or allege facts which, if proven, would entitle Third Party Plaintiff to an award of
attorney’s fees.

FURTHER RESPONDING TO THE THIRD PARTY COMPLAINT
AND AS AN AFFIRMATIVE DEFENSE THERETO:

24.  Third Party Plaintiff's Complaint fails to state a claim upon which treble damages
can be awarded or allege facts which, if proven, would entitle Third Party Plaintiff to an award of
treble damages.

FURTHER RESPONDING TO THE THIRD PARTY COMPLAINT
AND AS AN AFFIRMATIVE DEFENSE THERETO:

25.  Third Party Plaintiff’s Complaint fails to state a claim upon which punitive damages
can be awarded or allege facts which, if proven, would entitle Third Party Plaintiff to an award of
punitive damages.

FURTHER RESPONDING TO THE THIRD PARTY COMPLAINT
AND AS AN AFFIRMATIVE DEFENSE THERETO:

26.  Anyaward of punitive or exemplary damages in this action would be in violation of the
rights of Third Party Defendant under the United States Constitution and the Constitution of the State
of South Carolina.

FURTHER RESPONDING TO THE THIRD PARTY COMPLAINT
AND AS AN AFFIRMATIVE DEFENSE THERETO:

e
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27.  Third Party Defendant reserves any additional and further defenses that may be revealed
by information obtained during the course of investigation and discovery as consistent with the South
Carolina Rules of Civil Procedure.

WHEREFORE, having fully answered the allegations of Third Party Plaintiff's Complaint,
Third Party Defendant prays that Third Party Plaintiff’s Complaint be dismissed with prejudice, for all
costs of the action to be cast upon Third Party Plaintiff, and for such other and further relief as this Court
may deem just and proper.

This z day of April, 2016.

Respectfully submitted,

MICHAEL B. MCCALL
State Bar No.: 73028 -

STEVEN R. KROPSKI -
State Bar No.: 101441

Attorneys for Third Party Defendant David
Swanson

PO Box 22528

Charleston, SC 29413

843-972-9400
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
) CASE NO.: 2012-CP-08-3478

COUNTY OF BERKELEY )
)
Bank of North Carolina, )
)
Plaintiff, ) CERTIFICATE OF SERVICE .
) ~
vs. ) a—
) Q) E i r‘ ’
Anthony Whitfield and ) oy = A
Cindy Whitfield ) "-sg‘_’_—z) 3 —
Sigh i
Defendants. ) TEL 1
! ez 2 0
Anthony Whitfield ) i? zZ \
) SEz T j
Third Party Plaintiff ) Y, S
) | "\[_S(/
Vs, )
)
David Swanson )
Third Party Defendant )

Thereby certify that I have this day served a copy of the within and foregoing pleading upon all
parties to this matter by via electronic mail or by depositing a true copy of same via in the U.S. Mail,

proper poétage prepaid, addressed to counse! of record as follows:

Brent S. Halverson, Esg.
Halversen & Associates, LLC
171 Church Street, Suite 300
Charleston, SC 29401

Andrew J. McCumber, Esq.
Daniel S. Slotchiver, Esq.
Slotchiver & Slotchiver, LLP
44 State Street
Charleston, SC 29401

Brian C. Duffy, Esq.
Seth W. Whitaker, Esq.

-
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Stephen Jenkins Bell, Esq.
Duffy & Young, LLC
96 Broad Street
Charleston, SC 29401

Robert A. Berstein, Esq.

Berstein & Berstein PA

54]8-B Rivers Avenue
North Charleston, SC 29406

Thisk’jﬁday of April, 2016.

8-
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- State of South Carolina ‘ } In the Common Pleas Court

County of Berkeley ) Ninth Judicial Circuit
Bank of North Carolina, ) Transcript of Record
‘ Plaintiff, ) 2012-CP-08-2618
V. . ) 2012-CpP-08-3478

Anthony M. Whitfield, et al., )

Defendant. )

September 20, 2016
~ Moncks Corner, South Carolina
B EFORE:
The Honorable.Markley Dennis, Jr., Presiding Judge
BPPEARANCE S:
Michael B. McCall, Esquire

Attorney for David Swanson

Stephen Bell, Esquire

Attorney for Bank of North Carolina

Brent Halversen, Esquire
Daniel S. Slotchiver, Esquire

Attorneys for Anthony Whitfield

SHARON L. VIZER

CIRCUIT COURT REPCORTER
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Tuesday, September 20, 2016

THE COURT: Thank you all. I appreciate you

coming. I've had an opportunity to review in detail your

memorandums and, of course, they are incorporated for
purposes of review.

Let me just tell you where I am and maybe we can
shorten it a little bit, and I think probably you're
right. I just started focussing on the right to add a
thirty party instead of focussing on where that matter
would be tried.

You have filed the original filing, apparentiy.
I'm assuming this, because I don't have access to the
Dorchester file or Berkeley file. Judge Nicholson,
appafently, allowed you to add to sue David Swanson, and
that was iﬁ the Charleston case, and I think that was the
first filing. And that case, in looking at it,
hurriedly, and I don't have the depth and understanding
that y'all bfing to this courtroom, but it's a
conspiracy, civil conspiracy and abuse of process.

All of those damages, uniike the foreclosure, are
not confined to Charleston. Wherever those damages
occurred you'd be entitled to present those damages in
that trial because Ehe civil conspiracy is obviously
separate and apart, and how that's affected, a lot of

things. Of course, those damages would be all of the
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actions if, in fact, you prevail on that issue because
you say what you did affected every one of those
properties, and that's the abuse of process.

I agree I missed it. Judge Goodstein is right.
That's an action that is only tried one timeL and the
foreclosure is separate because it is a separate
contract for each one of them and it has to be litigated
in that locale, aside from'the fact that it deals with'
property as well.

But clearly, clearly to me I think the motion to
dismiss is proper because -- and I think I was caught up
in the fact that you have a right to litigate that. I
think that's correct, but I think you picked the forum or
venue for that for my purpose, and that was Charleston.
I1f you want to dismiss Charleston and go in Berkeley
that's fine but you can only go in one place for the tort
actions, in my opinion.

Now, you've briefed it thoroughly, and I appreciate
that, and you've alluded to some damages that may be
different in different places and different tweaks and
I'm not trying to -- I'm oversimplifying it, but that to
me is what you aré saying.

But that, really, you are not prohibited from
addressing those in the lawsuit in Charleston because how

does a civil conspiracy only confine itself to
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Charleston? I guess that's my question.

MR. HALVERSEN: I understand your thoughts and
concerns. I guess if what you are saying then is that
the damages that happened up here in Berkeley County
associated with the loss of the property here in Berkeley
County we can still claim those in the Charleston action.

THE CQURT: I'm not ruling on that. I'm just
simply stating that to me this is always the gquestion,
and it's sort of a law school guestion that I don't know
tbe answer to, so start back from the get-go. If you
have an automobile accident here, they have to take you
to Charleston, let's say the ambulance has a wreck in
Charleston and further damages you. You aren't

restricted to only the act, the damages that occurred in

‘Berkeley County. This is a false grab situation.

Whatever started and the ball started rolling from the
accident anything that happened, I think, is a legitimate
relevant damage of the action.

T think the same is true here because otherwise,
otherwise it has to.be, because if you didn't the point
is well taken. You can have really -- well, you've got
two, three counties. You can have at least three
different rulings on what the damages are because the
damages are the same. |

MR. HALVERSEN: I understand the Court's concern
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with the damages. The liability issues though have
separate issues as well.

THE COURT: But you only get to try the liability
one time.

MR. HALVERSEN: Right.

THE COURT: This Way you would be trying the
liability -- for instance, Charleston jury could say,
Yeah, you're right. There was a civil conspiracy and
abuse of process.

Berkeley Jjury could say, Uh-Uh, i don't think so.
I don't think that's correct.

Well, now what do we do?

MR. HALVERSEN: Well, the liability issues are
distinct in that the bank is claiming that they didn't
rely on Mr. Swanson's advice for -- they claim that
Swanson's advice was particularized to the Charleston
County action.

THE COURT: Well, I understand that, and that's
where your point is. Your point is no, it's not. It
applied to all of them, and you have to prove that. But
aside from that you don't -- so you're saying, well -- I
don't see how in the world‘—— well, let me hear the
argument that you are going to say, well, if we win in
Charleston then you can't bring Berkeley conspiracy down

in Charleston. I just don't see that. I don't see how
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you can.

I mean, the damages from a tort are whenever they
occur. They are confined to the instant, the minute --
for instance, when they were talking your theory is that
they applied that advice across the board, correct?

MR. HALVERSEN: Correct, Your Honor.

THE COURT: And so how do you -- that will be an
interesting argument, but I don't see how the Court can
stop you from bringing in testimony of how it affected
every -- because what you are trying there is not the
foreclosure. You are trying the actions taken by the
bank and the actions by Mr. Swanson in abuse of process.
I'1ll be happy to hear from you. What's your position?

MR. MCCALL: Your Honor, I don't think that whether
Mr. Swanson is a party or not in these or any of these
caées will affect ﬁr. Whitfield's ability to challenge
the pank's defenses as it typically would.

THE COURT: I agree with you. To me that's the
other part. I mean, this thing is really ——- we are
mixing, I think. There's a separate action, third party
action against Mr. Swanson, you did this. But what he
did you are saying caused the bank to do things that it
shouldnft have done, correct? For instance, you say you
should not have foreclosed. | |

MR. HALVERSEN: They are relying on that.
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THE COURT: I understand that but, first of all, do
you get to sue the lawyer for giving bad advice?

MR. HALVERSEN: Well, we are not -- it's the
lawyer's client --

" THE COURT: That's correct.

MR. HALVERSEN: -- but what we've been able to
establish through evidence is that there was no evidence
that the lawyer was ever contacted at the time which is a
very serious claim.

THE COURT: Well, therein lies the initial -- the
threshold. Then if fhe lawyer was never contacted then
the bank didn't -- they did something they §houldn‘t have
done and it goes to prove that. So it really doesn't
have -- again, that doesn't affect at all one way or the
other because you have that right, I think, in any of the
causes of action. That's just relevant -- is it relevant
to what you are arguing? Of course, it ié.

I mean, it's relevant to the foreclosure in
Dorchester, it's relevant to the foreclosure in Berkeley,
it's relevant to the foréclosure in Charleston;
therefore, the jury would hear it.

What I'm focussing on is there's something else
that's a separate cause of action that you say I've been
damaged by your actions and there are costs, and I think

you can pick one place to try it. You filed an answer to
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the third party action in Charleston.

MR. MCCALL: In Charleston, and we haven't moved to
dismiss Charleston.

THE COURT: I understand that and I checked that.
That was the other part. I wanted to make sure and
you're not. There's an answer filed in Charleston.
That's where that will be litigated. So I'm going to
grant your motion based on the memorandum, and your
position is weli stated in your memo for purposes of
this. Okay?

MR. HALVERSEN: Thank you, Your Honor.

THE COURT: Thank you all.

MR. MCCALL: Your Honor, could I add, I believe the
Charleston County pleadings were handed up at the initial
motion to dismiss hearing. I've got copies of all of
them for the record if Your Honor --

THE COURT: I'll take judicial notice because I
looked at them yesterday.

“MR. MCCALL: Okay.

_ THE COURT: I mean, I went online and reviewed
those and to be sure because the thing that I was
focussing on you can't have a motion to dismiss in each
county and say we can't do that here, you have to do it
somewhere else. But I read Judge Goodstein's order and 1

realized that what I was focussing on is your right to
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bring this action that you brought, and it's there and it
will be litigated, so thaﬂk you.

MR. MCCALL: Thank you, Your Honor.

MR. HALVERSEN: Thank you, Your Honor;

THE COURT: You bet. Thank you all very much for

_coming up and battling the traffic. I hope you have a

gocd day.
MR. HALVERSEN: You too.

(WHEREUPON, the hearing was concluded.)
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CERTIFICATE

I, Sharon L. Vizer, Official Court Reporter for the
Ninth Judicial Circuitvof the State of South Carolina, do
hereby certify that the foregoing is a true, accurate and
complete transcript of record of all the proceedings had
and the evidence introduced in the hearing of the
captioned case in Circuit Court oﬁ the 20th day of
September 2016.

T do further certify that I am neither of kin, counsel

nor have an interest to any party hereto.

February 7, 2017

-~ SHARON L. VIZER

CIRCUIT COURT REPORTER

R. 315



STATE OF SOUTH CAROLINA

IN THE COURT OF COMMON PLEAS
FOR THE NINTH JUDICIAL CIRCUIT

COUNTY OF BERKLEY
Bank of North Carolina, ) CASE NO.: 2012-CP-08-2618
)
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)
vs. ) MOTION INFORMATION FORM
) AND COVER SHEET
Whitfield, et al, )
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)
Anthony Whitfield )
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David Swanson )
)
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)
Check box above indicating submitting party.
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS

) CASE NO.: 2012-CP-08-2618
COUNTY OF BERKELEY

Bank of North Carolina,

Plaintiff,
THIRD PARTY DEFENDANT DAVID
Vs,
DISMISS DEFENDANT/THIRD
PLAINTIFF'S COMPLAINT
(JURY TRIAL DEMANDED)
e}

)

)

)

)

)

)

)

Anthony Whitfield and )
Cindy Whitfield )
Defendants. )

)

)

)

)

)

)

)

)

)

Q!

Init
9

Anthony Whitfield

Third Party Plaintiff

¥S.

2§

- David Swanson
Third Party Defendant

TO: BRENT HALVERSEN, ESQ. AND DANIEL SLOTCHIVER, ESQ., ATTORNEYS FOR
DEFENDANT/THIRD PARTY PLAINTIFF ANTHONY WHITFIELD:

YOU WILL PLEASE TAKE NOTICE that Third Party Defendant David Swanson
(“Swanson™), by and through his undersigned attomeys, will move before the presiding Judge in the
Court of Common Pleas for an Order dismissing and/or striking Defendant/Third Party Plaintiff’s

~ Complaint against him in the above-captioned case. This Motion is brought pursuant to Rule 12(b)8),
12(f) and 14(a), SCRCP, and upon such other law and argument as is appropriate. This Motion is based
on the pleadings, and any memoranda of law to be submitted prior to oral argument.
| BACKGROUND
This action is one of six foreclosures ir;itiated by Plaintiffs against Defendant arising out of his

failure to pay loans held by the Plaintiff. Currently pending are: Civil Action 2012-CP-10-5887 in

3721106v:1

SWANSON'’S MOTION TO STRIKE 0%

7
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Charleston County; Civil Actions 2014-CP-18-358, 2014-CP-18-1792, 2014-CP-18-1793 in
Dorchester County; and Civil Actions 2012-CP-08-2618, and 2012-CP-08-3478 in Berkley County.
Defendant/Third Party Plaintiff has interposed identical Third Party Claims against David Swanson
and the Plaintiff in al! six of the foreclosures, which have no connection to Defendant’s liability to
Plaintiff in its foreclosure action. In all six Third Party Complaints, Defendant/Third Party Plaintiff
alleges claims for “abuse of process” and “civil conspiracy” alleging that Swanson and a bank
representative lied about the existence of a phone call in order to “fabricate” a defense to Defendant’s
Counterclaims against the bank. The Third Party Complaint alleges:
o Warren claims he called Mr. David Swanson for advice to procure a title endorsement
in order to renew the loan for the Black Rush Property. (Charleston Third Party Compl.
1966, 74; Dorchester/Berkley Third Party Compl. §§56, 64).
o Swanson claims that Mr, Scott Warren called him regarding the anticipated closing
between Mr, Whitfield and Harbor National Bank. (Charleston Third Party Compl.
67, 75; Dorchester/Berkley Third Party Compl. T§57, 65).
o Despite providing such swomn testimony. ..there is no evidence of any such phone call.
(Charleston Third Party Compl. §168, 76; Dorchester/Berkley Third Party Compl. 958,
66).
o [T]he swom testimony that the call was made...was given for the ulterior purpose of
 fabricating a legal defense for the bank’s failure to renew its contractual obligations to
renew Mr. Whitfield’s loans. (Charleston Third Party Compl 69, 77;
Dorchester/Berkley Third Party Compl. 459, 67). '
Defendant/Third Party Plaintiff alieges that the purported “abuse of process” has caused him
emotional harm (Charleston Third Party Compl. §72; Dorchester/Berkley Third Party Compl. 962),
while the alleged “civil conspiracy” has caused him damages in the form of “attorney’s fees and costs
incurred associated with Harbor National Bank’s advice of counsel defense.” (Charleston Third Party

Compl. §82; Dorchester/Berkley Third Party Compl. §72).
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BRIEF ARGUMENT

The allegations in all six of Defendant/Third Party Plaintif’s Third Party Complaints are
identical. The Parties are actively engaged in litigating the exact same claims in the Charleston County
Foreclosure action, which was filed approximately two months prior to the Third Party Complaint in
the Dorchester County Foreclosure actions.

Additionally, Third Party Plaintiff’s claims for “abuse of process™ and “civil conspiracy” relate
exclusively to the “Black Rush Property”, whicﬁ is located in Charleston County. The Third Party
claims have no relationship to the properties located in Berkley County.

A first filed action between the exact same parties, litigating identical claims, is already pending
in Charleston County. To require the trial of the exact same claims in six different lawsuits would be
an undue burden on the parties and the Court, in addition to presenting the possibility of inconsistent
verdicts in each case. Accordingly, Dismissal is proper under Rule 12(b)(8), SCRCP.

Furthermore, the Third Party Claims have no relationship to the Property that is the subject of
this Foreclosure, nor do they relate in any way (o the PlaintifP’s claims against Defendant. *“When
considering & request to strike...a third-party claim, the court may properly consider the effect the
additional parties and claims will have on the adjudication of the main action-in particular, whether
continued joinder will serve to complicate the litigation unduly or will prejudice the other parties in any
substantial way.” Beach v. Hudson, 298 8.C. 424, 426 (Ct. App. 1989). “A third-party claim may be
asserted...only when the third party’s liability is in some way dependent on the outcome of the main
claim or when the third party is secondarily liable to defendant.” Jd. (citing, 6 C. WRIGHT AND A.

MILLER, FEDERAL PRACTICE AND PROCEDURE §1446 at 246 (1971) (emphasis added).

R. 319



Here, the “abuse of process” and “civil conspiracy” claims clearly do not allege that Swanson
can be held secondarily liability to the Plaintiff. Likewise, they will not be impacted by the outcome of
the Foreclosure. Accordingly, the third party claims against Swanson should be struck.

CONCLUSION

Third Party Plaintiff’'s Complaint alleged claims that are already being liﬁgated in a first filed
Charleston County lawsuit. Moreover, the Third Party claims have no relationship to Defendant’s
Hiability to Plaintiff for their Foreclosure action, nor are they dependent on the outcome of the
Foreclosure action. Accordingly, Third Party Defendant Swanson prays that Third Party Plaintiff’s
Complaint be dismissed with prejudice or Struck from this action, for all costs of the action to be cast

upon Third Party Plaintiff, and for such other and further relief as this Court may deem just and proper.

This. b{ day of April, 2016.

Respectfully submitted,

MICHAEL B. MCCALL
State Bar No.: 73028

STEVEN R. KROPSKI
State Bar No.: 101441

: Attorneys for Defendant David Swanson
PO Box 22528
Charleston, SC 29413
843-972-9400
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STATE OF SOUTH CAROLINA y IN THE COURT OF COMMON PLEAS

) CASE NO.: 2012-CP-08-2618

COUNTY OF BERKELEY )
)
Bank of North Carolina, )
)
Plaintiff, )
) CERTIFICATE OF SERVICE
Vs, ) . ’
)
Anthony Whitfield and ) /
Cindy Whitfield ) . " /(7
Defendants. ) R @ _
) iy o
Anthony Whitfield ) TR T
) <o =,
Third Party Plaintiff ) 3:,2 - (TH
) ger T
VS. ) l‘afi ?‘_’
) 1] ~
David Swanson )
Third Party Defendant )

I hereby certify that [ have this day served a copy of the within and foregoing pleading upon all
parties to this matter by via electronic mail or Aby depositing a true copy of same via in the U.S. Mail,

proper postage prepaid, addressed to counsel of record as follows:

Brent S. Halverson, Esq.
Halversen & Associates, LLC
171 Church Street, Suite 300
Charleston, SC 29401

Andrew J, McCumber, Esq.
Daniel S. Slotchiver, Esqg.
Siotchiver & Slotchiver, LLP
44 State Street
Charleston, SC 29401

Brian C. Duffy, Esq.
Seth W. Whitaker, Esq.
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- Stephen Jenkins Bell, Esq.
Duffy & Young, LLC
96 Broad Street
Charleston, SC 29401

Robert A. Berstein, Esg.

Berstein & Berstein PA

5418-B Rivers Avenue
North Charleston, SC 29406

Tm";j( ‘{,‘\day of April, 2016.

Tegal Assistant to Michael B, McCall
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STATE OF SOUTH CAROLINA

+ COUNTY OF BERKLEY
CASE NO.: 2012-CP-08-3478

8 Third Party Defendent,

Bank of North Carolina, )
)
£ Plaintiff, )
)
vs. ) MOTION INFORMATION FORM
) AND COVER SHEET
Whitfield, et al. )
03 Defendant, )
)
)
Anthony Whitfield )
[ Third Party Plaintiff )
v. )
)
David Swanson )
)
)
)

IN THE COURT OF COMMON PLEAS
FOR THE NINTH JUDICIAL CIRCUIT

Check box sbove indicating submitting party.

ird Party Plainti nscl i
Brent S Halverson, Esqg. : David W. Overstreet, Esq.
Halverson & Associates, LLC State Bar No.: 16965

Steven R. Kropski, Esq.
.State Bar Noi: 10144}
Earhart Overstreet LLC
P.O. Box 22328
Charleston, SC 29413
(843) 972-9400

171 Church Street, Suite 300
Charleston, SC 2940}

Daniet S. Slotchiver, Esq.
Slotchiver & Slotchiver, LLP
44 State Strect '
Charieston, SC 29401t

@ MOTION HEARING REQUESTED (attach written motion and complete SECTIONS I and 1)
0O FORM MOTION, NO HEARING REQUESTED (complete SECTIONS IF'zad 11I)
O PROPOSED ORDER/CONSENT ORDER (complete SECTIONS Il and [IT)

SECTION |: Hearing Information
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Estimated Time Needed:  15mins Court Reporter Needed: yes

SECTION 1I: Motion Type
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O Form Motion

Date
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7 SECTION §iE: Motion Fee
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O EXEMPT: 3 Rule to Show Cause in Child or Spousal Support
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[ Indigent Status O State Agency v. Indigeni Party
1 Sexually Violent Predator Act O Post-Conviction Refief
1 Motion for Stay in Bankruptcy
O Motion for Publication  £J Motion for Execution (Rule 69, SCRCP)
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
) CASENO.: 2012-CP-08-3478

COUNTY OF BERKELEY )
' )
Bank of North Carolina, )
)
Plaintiff, ) _
y THIRD PARTY DEFENDANT DAVID
vs. ) SWANSON’S MOTION TO STRIKE OR
) DISMISS DEFENDANT/THIRD
Anthony Whitfield and ) PLAINTIFF’S COMPLAINT
Cindy Whitfield ) (JURY TRIAL DEMANDED) G
Defendants. ) - =2 /(7
) el o e
Anthony Whitfield ) Aoz ® L
) AR =
Third Party Plaintiff ) =g .
) 207 B -
Y. ) —z-: %g’ 1.? 1\_';"’
) h =
David Swanson ) o o~
)

Third Party Defendant
TO: BRENT HALVERSEN, ESQ. AND DANIEL SLOTCHIVER, ESQ,, ATTORNEYS FOR
DEFENDANT/THIRD PARTY PLAINTIFF ANTHONY WHITFIELD: |
YOU WILL PLEASE TAKE NOTICE that Third Party Defendant David Swanson
(“Swanson”), by and through his undersigned atorneys, will move before the presiding Judge in the
Court of Common Pleas for an Order dismissing and/or striking Defendant/Third Party Plaintiff's
Complaint against him:in the above-captioned case. This Motion is brought pursuzant to Rule 12(b)(8),
12(f) and 14(a), SCRCP, and upon such other law and argument as is apprépriate. This Motion is based
on the pleadings, and any memoranda of law 10 be submitted prior to oral argument.
| BACKGROUND
This action is one of six foreclosures initiated by Plaintiffs against Defendant arising out of his

failure to pay loans held by the Plaintiff. Currently pending are: Civil Action 2012-CP-10-5887 in

3721106v.1
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Charleston County; Civil Actions 2014-CP-18-358, 2014-CP-18-1792, 2014-CP-18-1793 in
Dorchester County; and Civil Actions 2012-CP-08-2618, and 201 2-CP-08-3478 in Berkley County.
Defendant/Third Party Plaintiff has interposed identical Third Party Claims against David Swanson
and the Plaintiff in all six of the foreclosures, which have no connection 10 Defendant’s liability to
Plaintiff in its foreclosure action. In all six Third Party Complaints, Defendant/Third Party Plaintiff
alleges claims for “abuse of process” and “civil conspiracy” alleging that Swanson and a bank
representative lied about the existence of a phone call in order to “fabricate” a defense to Defendant’s
Counterclaims against the bank. The Third Pany Complaint alleges:
o Warren claims he called Mt. David Swanson for advice to procure 2 title endorsement
in order to renew the loan for the Black Rush Property. (Charleston Third Party Compl.
9966, 74 Dorchester/Berkley Third Party Compl. 7956, 64).
o Swanson claims that Mr., Scott Warren called him regarding the anticipated closing
between Mr. Whitfield and Harbor National Bank. (Charleston Third Party Compl.
967, 75; Dorchester/Berkley Third Party Compl. §757, 65). :

o Despite providing such swomn testimony...there is no evidence of any such phone call.
(Charleston Third Party Compl. 1§68, 76; Dorchester/Berkley Third Party Compl. 1§58,
66).

o [T)he sworn testimony that the call was made...was given for the ulterior purpose of

fabricating a legal defense for the bank’s failure to renew its contractual obligations to
renew Mr. Whitfield's loans.  (Charleston Third Party Compl. 969, 77;
Dorchester/Berkley Third Party Compl. 9959, 67).

- Defendant/Third Party Plaintiff alleges that the purported “abuse of process™ has caused him
emotional harm (Charleston Third Party Compl. 72; Dorchester/Berkley Third Party Compl. §62),
while the alleged *civil conspiracy” has caused him damages in the form of “attorney’s fees and costs
incurred associated with Harbor National Bank’s advice of counsel defense.” (Charleston Third Party

Compl. 482; Dorchester/Berkley Third Party Compl. 972). '
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BRIEF ARGUMENT

The allegations in all six of Defendant/Third Party Plaintiff’s Third Party Complaints are
identical. The Parties are actively engaged in litigating the exact same claims in the Charleston County
Foreclosure action, which was filed approximately two months prior to the Third Party Complaint in
the Dorchester County Foreclosure actions.

Additionally, Third Party Plaintiff’s claims for “‘abuse of process™ and “civil conspiracy” relate
exclusively to the “Black Rush Property”, which is located in Charleston County. The Third Party
claims have no relationship to the properties located in Berkley County.

A first filed action between the exact same parties, litigating identical claims, is already pending

in Charleston County. To require the trial of the exact same claims in six different lawsuits would be -

an undue burden on the parties and the Court, in addition to presenting the possibility of inconsistent
verdicts in each case. Accordingly, Dismissal is proper under Rule 12(b)(8), SCRCP.

Furthermore, the Third Party Claims have no relationship to the Property that is the subject of
this Foreclosure, nor do they relate in any way to the Plaintiff's claims against Defendant. “When
considering a request to strike...a third-party claim, the court may properly consider the effect the
additional parties and claims will have on the adjudication of the main action-in particular, whether
continued joinder will serve to complicate the litigation unduly or will prejudice the other parties in any
substantial way.” Beach v. Hudson, 298 S.C. 424,426 (Ct. App. 1989). “A third-party claim may be
asserted...only when the third party’s liability is in some way dependent on the outcome of the main
claim or when the third party is secondarily liable to defendant.” /d (citing, 6 C. WRIGHT AND A.

MILLER, FEDERAL PRACTICE AND PROCEDURE §1446 at 246 (1971) (emphasis added).
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Here, the “abuse of process” and “civil conspiracy” claims clearly do not allege that Swanson
can be held secondarily liability to the Plaintiff. Likewise, they will not be impacted by the outcome of
the Foreclosure. Accordingly, the third party claims against Swanson should be struck.

CONCLUSION

Third Party Plaintiff’s Complaint alleged claims that are already being litigated in a first filed
Charleston County lawsuit. Moreover, the Third Party claims have no relationship to Defendant’s
liability to Plaintiff for their Foreclosure action, nor are they dependent on the outcome of the
Foreclosure action. Accordingly, Third Party Defendant Swanson prays that Third Party Plaintiff's
Complaint be dismissed with prejudice or Struck ftom this action, for all costs of the action to be cast

upon Third Party Plaintiff, and for such other and further relief as this Court may deem just and proper.

This L, day of April, 2016.
Respectfully submitted,

EARHART OVERSTREET L

\ L
DAVID W. O¥ERSTREET
State Bar 169635
MICHAEL B. MCCALL
State Bar No.: 73028

By:

STEVEN R. KROPSKI
State Bar No.: 101441

Attorneys for Defendant David Swanson
PO Box 22528 :
Charleston, SC 29413
843-972-9400
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' STATE OF SOUTH CAROLINA y IN THE COURT OF COMMON PLEAS
) CASE NO.: 2012-CP-08-3478

COUNTY OF BERKELEY )
)
Bank of North Carolina, )
)
Plaintiff, )
) CERTIFICATE OF SERVICE
vs. )
)
Anthony Whitfield and )
Cindy Whitfield )
Defendants. ) 3 = /(7
) R &
Anthooy Whitfield ) e B0
) 2% 2 o=
Third Party Plaintiff ) a9r ~ .‘;,.,ug
) ggx 2
vs. ; IZ%:: o
<N
David Swanson ) s e
Third Party Defendant )

1 hereby certify that I have this day served a copy of the within and foregoing pleading upon all
parties to this matter by via electronic mail or by depositing a true copy of same via in the U.S. Mail,
proper postage prepaid, addressed to counsel of record as follows:

Brent S. Halverson, Esq.
Halversen & Associates, LLC
171 Church Strect, Suite 300
Charleston, SC 29401

Andrew J. McCumbser, Esq.
Daniel S. Slotchiver, Esq.
Slotchiver & Slotchiver, LLP
44 State Street
Charleston, SC 29401

Brian C. Duffy, Esq.
Seth W. Whitaker, Esq.
Stephen Jenkins Bell, Esq.
Duffy & Young, LLC
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96 Broad Street
Charleston, SC 29401

Robert A, Berstein, Esq.
Berstein & Berstein PA
5418-B Rivers Avenue

North Charleston, SC 29406

Tth day of April, 2016.

gal Assistant to Michael B, McCall
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STATE OF SOUTH CAROLINA )  IN THE COURT OF COMMON PLEAS
| ) FOR THE NINTH JUDICIAL CIRCUIT
COUNTY OF BERKELEY )
CASE NO. 2012-CP-08-2618
HARBOR NATIONAL BANK, )
)
Plaintiff, )
)  MEMORANDUM IN OPPOSITION TO
vs. ) DEFENDANT DAVID SWANSON'S
) MOTION TO STRIKE OR DISMISS
) @
ANTHONY WHITFIELD ) 3. o
, ) e
Defendant. ) nsn ook
) oz
oz 6
Introduction and Argument ;‘:‘%; w

1. in 2007 and 2008, Plaintiff made nine loans to Mr. thifﬁetd, fo?—’nine
different residential properties. The loans were for five year terms. Beginning in 2012,
those loans began coming due. In 2012, Plaintiff initiated five (5) foreclosure lawsuits
covering eight of those properties in Berkeley, Dorchester, ahd Charleston Counties. In
March of 2014, another foreclosure fawsuit covering one of the properties was filed in
Dorchester County, bringing the total of six (6) foreclosure lawsuits covering nine (8)
different properties. All of the properties were single family residential rental properties,
except the Charleston County property which Was purchased by Mr. Whitfield for his
spouse at the time, Mrs. Cindy Whitfield, in order to meet his family court obligations in
2007.

2. | In response to the foreclosure lawsuits, Mr. Whitfield counterclaimed in
each of the lawsuits claiming, inter-alia, that Plaintiff made an agre‘ément to renew all the
loans for another five year term, breached that agreement, and caused him damages.

Specifically, Mr. Whitfield met the president of the bank on June 21, 2012 where an
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agreement was made to renew ali riine of Mr. Whitfieid's loans for another five year term,
at a reduced interest rate of 4.75%. After the meeting, the bank contacted the closing
attomey and set up a closing for the following week, on June 28, 2012. Mr. Whitfield
attended the closing for the renewal of all nine (9) loans on June 28, 2012, and the bank
refused to close any of the nine (9) loans at the closing.

3. Plaintiff has denied that it made a contract to renew the ldans, and haé
mainly defended Mr. Whitfield's claims that the bank breached an agreement to renew
the loans on two grounds as enumerated in its various Replies: 1) that Mr. Whitfield's ex-
wife Cindy Whitfield was required to sign a mortgage to her home in Charleston County
in order to renew all of the loans in Charleston, Berkeley, and Dorchester County; or 2)
that a title endorsement was necessary for the property in Charleston County to renew all
of the loans in Charleston, Berkeley, and Dorchester County.

4, As part of the Piaintiff's “title endorsement” defense for the failure to'renew
the icans, Plaintiff claims it sought the advice of a real estate transactional attorney, Mr.
David Swaﬁson; who recommended that the bank should procure a title endorsement to
the Charleston County property out of his hypothetical concern for an objection to the loan
renewal by Cindy Whitfield (who lives in the Charleston County Property) on the grounds
of an equitable subordination theory that has never been applied to a fee interest iﬁ real
estate in South Carolina!.

5. As alleged in Mr. Whitfield's Counterclaims?, the bank has defended its

actions in each Charleston, Berkeley, and Dorchester Counties by claiming it sought Mr.

! The undersigned is unaware that the theory has been successfully applied In any other state.
% David Swanson was made a party to the counterclaims as a *Counterclaim Defendant” pursuant to Rule
19 and 20, not a “Third Party Defendant” as claimed by Mr. Swanson in his motion to dismiss.
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Swanson's advice in their decisions not to renew loans that cover properties in each
Charleston, Berkeley, and Dorchester Counties. (See, e.g., Plaintiffs Reply filed March
24,2016, 1] 13, 32, 33, 35, 38, 39 and 41).

6. Because of newly discovered evidence (See Counterclaims filed on March

8, 20186, /] 58-72) that supports Mr. Whitfield's claim that the bank never received the

advice it claims to have received and relied upon, Mr. Whitfield sued David Swanson for
civil conspiracy and abuse of process.

7. David Swanson moved to dismiss in the Berkeley and Dorchester cases
primarily travelling under Rule 12(b)(8) by arguing that all of the claims being made in all

six lawsuits are the éame. As stated above, Mr. Whitfield was sued six different times by

the Plaintiff for foreclosure of nine different individual properties in each county. Each of

the properties in Berkeley and Dorchester were separate, income producing propertiesd.

Mr, Whitfield has already counterclaimed against the bank six different times that the bank

made an agreement to renew the loans and he should never have been foreclosed upon.
He has sought and will receive a jury trial in each action. Moreover, the bank has
interposed its reliance upon the advice of David Swanson in gach Charleston, Berkeley,
and Dorchester Counties, including this matter.

8. In order to succeed on a Rule 12(b)(8) motion, the claims sought to be
dismissed, “must be precisely or substantially the same in both proceedings in
order for the drastic remedy of dismissal to be appropriate under Rule 12(b)(8)."

Cricket Cove Ventures, LLC v. Gilland, 390 S.C. 312, 701 S.E. 39 (Ct. App.

3 Plaintiff took possession of all of the properties through receivership proceedings early in the litigation.
Mr. Whitfield is claiming separate danages for each income producing property that was confiscated
without legal cause.
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2010 emphasis added). As stated above, the claims against David Swanson are hot
“precisely or substantially the same” as they involve advice the bank is relying upon for
foreclosure of six different income producing properties (six different subject matiers).
See also, Capital City Ins. Co. v. BP Staff, Inc., 382 S.C. 92, 674 S.E.2d 524 (Ct. App.
2009) (Citing Indiana court with approval that the “subject matter” must be the same to
prevail on Rule 12(b)(8) motion).

9. Finally, to allow the Plaintiff bank to interpose a defense that it relied upon
Mr. David's Swanson's advice in the Berkeley and Dorchester cases and yet

simultaneously disallow Mr. Whitfield the ability to claim that the advice was never given

and was fabricated-- would be fundamentally unfair and a perversion of justice, to-wit,
allowing one a litigant to make certain defenses, and deny another to make claims based
upon those same set of facts. For these reasons, the motion to dismiss must be denied,

and the claim should be allowed to proceed.
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Charleston, South Carolina

sy;_w
Brent S. Halversen

HALVERSEN & ASSOCIATES, LLC

171 Church Street, Suite 330
Charleston, SC 28401

T: 843-284-5790

F: 864-326-4844

Email: brent@halversenlaw.com

Attorneys for Defendant

-and-

Andrew ]J. McCumber, Esquire

- SLOTCHIVER & SLOTCHIVER, LLP

44 State Street
Charleston, SC 29401
Phone: (843) 577-6531
Facsimile: (843) 577-0261
andtew(@slotchiverlaw.com
$.C. Bar No. 101559

&
Daniel S. Slotchiver, Esquire
SLOTCHIVER & SLOTCHIVER, LLP
44 State Street
Chatleston, SC 29401
Phone: (843) 577-6531
Facsimile: (843) 577-0261
dan@slotchiverlaw.com
S.C. Bar No. 15129

Attorneys for Defendant
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STATE OF SOUTH CAROLINA )  INTHE COURT OF COMMON PLEAS
) FOR THE NINTH JUDICIAL CIRCUIT

COUNTY OF BERKELEY
CASE NO. 2012-CP-08-3478
HARBOR NATIONAL BANK,
Plaintiff, :
MEMORANDURM IN OPPOSITION TO
vs.

DEFENDANT DAVID SWANSON'S
MOTION TO STRIKE OR DISMISS

ANTHONY WHITFIELD

@ —
e, T e
g‘._-, i e b i
Defendant. il e n
SR
o .‘?
gn:’i ™ E-ﬁ
Introduction and Argument oo E e
41 -
. Fx P o
1. In 2007 and 2008, Plaintiff made nine loans to Mr. Whitftgid, forchine

different residential properties. The loans were for five year terms. Beginning in 2012,
those loans began coming due. In 2012, Plaintiff initiated five (5) foreclosure lawsuits
covering eight of those properties in Berkeley, Dorchester, and Charleston Counties. In
March of 2014, another foreclosure lawsuit covering one of the properties was filed in
Dorcheéter County, bringing the total of six (6) foreclosure lawsuits covering nine )]
different properties. All of the properties were single family residential rental properties,
except the Charleston Countyv property which was purchased by Mr. Whitfield for his
spouse at the time, Mrs. Cindy Whitfield, in order to meet his family court obligations in
2007.

2. In response to the foreclosure fawsuits, Mr. Whitfield counterclaimed in
each of the lawsuits claiming, inter-alia, that Plaintiff made an agreement to renew all the
loans for another five year term, breached that agreement, and caused him damages.

Specifically, Mr. Whitfield met the president of the bank on June 21, 2012 where an
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agreement was made to renew all nine of Mr. Whitfield's loans for another five year term,.

at a reduced interest rate of 4.75%. After the meeting, the bank contacted the closing
attorney and set up a closing for the following week, on June 28, 2012. Mr. Whitfield
attended the closing for the renewal of all nine (9) loans on June 28, 2012, and the bank
refused to close any of the nine (9) loans at the closing.

. 3. Plaintiff has denied that it made a contract to renew the loans, and has
mainly defended Mr. Whitfield's claims that the bank breached an agreement to renew
the loans on two grounds as enumerated in its various Replies: 1) that Mr. Whitfield's ex-
wife Cindy Whitfield was required to sign a mortgage to her home in Charleston County
in order to renew all of the loans in Charleston, Berkeley, and Dorchester County; or 2)
that a title endorsement was necessary for the property in Charleston County to renew all
of the loans in Charleston, Berkeley, and Dorchester County. ‘

4, As part of the Plaintiffs “title endorsement” defense for the failure to renew
the loans, Plaintiff claims it sought the advice of a real estate transactional attorney, Mr.
David Swanson, who recommended that the bank should procure a title endorsement to
the Charleston County property out of his hypothetical concern for an objection to the loan
renewal by Cindy Whitfield (who lives in the Charleston County Property) on the grounds
‘of an equitable subordination theory that has never been applied to a fee interest in real
estate in South Céroﬁna‘.

5. As alleged in Mr. Whitfield's Counterclaims?, the bank has defended its

actions in each Charieston, Berkeley, and Dorchester Counties by claiming it sought Mr.

! The undersigned is unaware that the theory has been successfully applied in any other state.
2 pavid Swanson was made a party to the counterclaims as a “Counterclaim Defendant” pursuant to Rule
19 and 20, not a *Third Party Defendant* as claimed by Mr. Swanson in his motion to dismiss.
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Swanson’s advice in their decisions not to renew loans that cover properties in each
Charleston, Berkeley, and Dorchester Counties. (See, e.g., Plaintiffs Reply filed March
24, 2016, §1 13, 32, 33, 35, 38, 39 and 41).

6. Because of newly discovered evidence (See Counterclaims filed on March

8, 2016, 7] 58-72) that supports Mr. Whitfield’s claim that the bank never received the

advice it claims to have received and relied upon, Mr. Whitfield sued David Swanson for

civil conspiracy and abuse of process.
7. David Swanson moved to dismiss in the Berkeley and Dorchester cases
primarily travelling under Rule 12(b)(8) by arguing that all of the claims being made in all

six lawsuits are the same. As stated above, Mr. Whitfield was sued six different times by

the Plaintiff for foreclosure of nine different individual properties in each county. Each of
the properties in Berkeley and Dorchester were separate, income producing properties>.
Mr. Whitfield has already counterciaimed against the bank six different times that the bank
made an agreement to renew the loans and he should never have been foreciosed upon.
He has sought and will recéive a jury trial in each action. Moreover, the bank has
interposed its reliance upon the advice of David Swanson in gach Charieston, Berkeley,
and Dorchester Counties, including this matter.

8. in order to succeed on a Rule 12(b)(8) motion, the claims sought to be
dismissed, “must be precisely or substantially the same in both proceedings in
order for the drastic remedy of dismissal to be appropriate under Rule 12(b}8).”

Cricket Cove Ventures, LLC v. Gilland, 380 S.C. 312, 701 S.E. 39 (Ct. App.

3 Plaintiff took possession of all of the properties through receivership proceedings early in the litigation.
Mr. Whitfield is claiming separate damages for each income producing property that was confiscated
without jegal cause.
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2010){emphasis added). As stated above, the claims against David Swanson are not
“precisely or substantially the same” as they involve advice the bank is relying upon for
foreclosure of six different income producing properties (six different subject matters).

See also, Capital City Ins. Co. v. BP Staff. Inc., 382 S.C. 92, 674 S.E.2d 524 (Ct. App.

2008) (Citing Indiana court with approval that the “subject matter” must be the same to
prevail on Rule 12{b)(8) motion).

8. Finally, to allow the Plaintiff bank to interpose a defense that it relied upon
Mr. David's Swanson’s advice in the Berkeley and Dorchester cases and yet
simultaneously disallow Mr. Whitfield the ability to claim that the advice was never given
and was fabricated-- would be fundamentally unfair and a perversion of justice, to-wit,
allowing one a litigant to make certain defenses, and deny another to make claims based
upon those same set of facts. For these reasons, the motion to dismiss must be denied,

and the claim should be allowed to proceed.
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T: 843-284-5790

F: 864-326-4844

Email: brent@halversenlaw.com

Attorneys for Defendant

-and-

Andrew J. McCumber, Esquire

SLOTCHIVER & SLOTCHIVER, LLP
44 State Street
Chatleston, SC 29401
Phone: (843) 577-6531
Facsimile: (843) 577-0261
andrew@slotchiverlaw.com
S.C. Bar No. 101559

&
Daniel S. Slotchiver, Esquire
SLOTCHIVER & SLOTCHIVER, LLP
44 State Street
Charleston, SC 29401
Phone: (843) 577-6531
Facsimile: (843) 577-0261
dan@slotchiverlaw.com
S.C. Bar No. 15129

Attorneys for Defendant
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, STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS
' FOR THE NINTH JUDICIAL CIRCUIT

COUNTY OF BERKLEY

Bank of North Carolins, ) CASE NO.: 2012-CP-08-2618
)
D Plaintiff, )
- )
vs. ) MQOTION INFORMATION FORM
) AND COVER SHEET
Whitfield, t sl. )
[J Defendant, )
}
)
Anthony Whitfield )
3 Third Party Plaintiff )
v. )
)
David Swanson )
)
B Third Party Defendant, )
)
Check beox above indicating submitting psriy.
Third Party Plaintifi’s Counsel A for Thi
Brent S Halverson, Esg. David W, Overstreet, Esq.
Halverson & Associates, LLC State Bar No.: 16965
171 Church Street, Svite 300 Steven R. Kropski, Esg.
Charlesion, SC 29401 State Bar No.: 101441
’ Earhart Qverstreet LLC
Daniel S. Sloichiver, Esq. P.O. Box 22528
Slotchiver & Slotchiver, LLP - Charleston, SC 29413
44 State Street (843) 972-9400
Charieston, SC 29401

B MOTION HEARING REQUESTED (attach written motion and complete SECTIONS Eand 1)
[ FORM MOTION, NO HEARING REQU ESTED (complete SECTIONS If and 11T}
{3 PROPOSED ORDER/CONSENT ORDER (complete SECTIONS I and I

SECTION I: Heuring [aformation
Nature of Motion: Motion to Reconsider
Estimated Time Needed: 15mins Court Reporter Needed: yes

SECTION II: Motion Type
B Writien motion attached
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7
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2
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D) Indigent Status [ State Agency v. Indigent Party
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3 Motion for Stay in Bankruptcy

D Motion for Publication [ Motion for Exccution (Rule 69, SCRCP)

03 Proposed order submitted at request of the court; or,

reduced to writing from motion made in open court per judge's instructions

0S:E Hd 81 Nristez

Name of Court Reporter:
3 Other:
JUDGE’S SECTION .
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0 Other: CODE: Date:
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O MOTION FEE COLLECTED:
{1 CONTESTED - AMOUNT DUE:

R. 340



STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
} CASE NO.: 2012-CP-08-2618

COUNTY OF BERKELEY
Bank of North Carolina,
Plaintiff,
THIRD-PARTY DEFENDANT DAVID
vs. SWANSON’S MOTION TO RECONSIDER
OR ALTER OR AMEND DENIAL OF
Anthony Whitfield and
Cindy Whitfield :
Defendants. .
o
Anthony Whitfield 2‘,2 x>

Third-Party Plaintiff

VS,

A
¥
05:€ WA 81 0r 88

David Swanson
" Third-Party Defendant

TO: BRENT HALVERSEN, ESQ. AND DANIEL SLOTCHIVER, ESQ., ATTORNEYS FOR
DEFENDANT/THIRD-PARTY PLAINTIFF ANTHONY WHITFIELD:

YOU WILL PLEASE TAKE NOTICE that Third-Party Defendant David Swanson
{“Swanson”), by and &uough their undersigned attorneys, will hereby respectfully move before this
Court for the Court to reconsider or alter or amend its prior ruling on his previously heard motion.
Namely, Third Party Defendant respectfully asserts that this Court overlooked issues of law and
fact in its prior ruling, particularly those set forth in the orders issued by the trial court in three
identical cases pending in Dorchester County in which Third Party Defendant’s motions were

granted. (See Exhibits A, B, and C).

3721106v.1

)

)

)

)

)

)

;

)y  MOTION TO DISMISS OR STRIKE

) THIRD-PARTY COMPLAINT é
; o
)

)

)

)

)

)

)

)
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The above-named Third-Party Defendant filed a Motion to Dismiss or Strike The Third-
Party Complaint Against him on April 7, 2016. A hearing was held before the Honorable R.
Markley Dennis in Moncks Comer, South Carolina on June 28, 2016. Judge Dennis issued a
Form-4 Order denying the subject motion. (Exhibit D.). This motion requests that the Court
reconsider its (a) denial of the motion by Third-Party Defendant to dismiss or Strike the Third-
Party Complaint against him.

Namely, there is no dispute that the allegations in the Third-Party Complaint are identical
to the allegations in another first filed Third-Party Complafnt already pending in Charleston
County between the identical parties under Case No. 2012-CP-10-5887. In fact; identical third-
party complaints were filed against Swanson in Civil Actions 2014-CP-18-358, 2014-CP-18-1792,
2014-CP-18-1793 in Dorchester County; and Civil Action 2012-CP-08-3478 in Berkley County.

In its motion to dismiss and/or strike the Third-Party Complaint, Third-Party Defendant
argued that the presence of identical third-party complaints in six separate lawsuits will present
the stroan possibility of inconsistent verdicts in six different cases—although the claims are
identical in all respects. Given the probability of insistent verdicts, Third-Party Defendant argued
that the Complaint must be dismissed pursuant to SCRCP 12(b)(8). In fact, offering specific
example of the likelihood of inconsistent disposition of the separate third-party claims, In the
alternative, Third-Party Defendant argued the motion should be struck pursuant to Beach v
Hudson 298 S.C. 424, 426 (Ct. App. 1989), as the presence of six identical Third-Party lawsuits
serves only to complicate the main foreclosure action. Beach, 298 S.C.‘at 426 (“When considering
a request to strike, ..a third-party claim, the court may properly consider the effect the additional parties
and claims will have on the adjudication of the main action-in particular, whether continued joinder will

serve to complicate the litigation unduly or will prejudice the other parties in any substantial way.”)
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Likewise, Third-Party Defendant argued that Third-Party Plaintiff's claims for abuse of process
and civil conspiracy could not under any circumstances in law or fact, provide for derivative liability
upon Third-Party Defendant for the main fo;eclosure action upon which Defendant/Third-Party
Plaintiff is alleged to be liable to Plaintiff. “A third-party claim may be asserted. . .only when the third-
M’s liability is in some way dependent on the outcome of the main claim or when the third-party is
secondarily liable to defendant.” Jd. (citing, 6 C. WRIGHT AND A. MILLER, FEDERAL PRACTICE
AND PROCEDURE §1446 at 246 (1971) (emphasis added).

Here, the Court’s Form 4 Order did not address the merits or grounds, upon which Third-Party
Defendant’s motion was based.

Third-Party Defendant respectfully believes that this Honorable Court overlooked issues of law
in fact by denying its motion on all ground asserted in its motion. As the Trial Judge in Dorchester
County concluded, “the third-party claims are substantially the same, if not identical, in both
proceedings. . .AccordinQy, the Court finds that dismissal of the Third-Party Complaint in this action
against David Swanson is warranted pursuant {0 12(b}(8), SCRCP.” Likewise, as the Dorchester
County Circuit Court found, “the original action is a foreclosure actionf]...Regardless of whether the
third-party claims are somehow related to the foreclosure action, ﬁefendant‘s third-party claims for
abuse of process and civil conspiracy do not seek to and cannot shift any liability he may have to the
bank in the oﬁginal foreclosure action to David Swanson. Accordingly, the Court finds that the claims
in the Third-Party Complaint are not premised on derivative liability, and therefore the Third-Party
Complaint should be dismissed pursuant to Rule 14(a), SCRCP.” Third-Party Defendant respectfully
maintains that this Honorable Court overlooked the same issues of fact and law in denying Third-Party

Defendant’s motion.

<3-
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Finally, while not contained in the Form 4 Order, at orel argument this Court indicated that

Third-Party Defendant would have the opportunity to once again raise these grounds for dismissal via

dispositive motion after conclusion of the Charleston County action. Third-Party Defendant

respectfully asserts that, to the extent this assertion served as the basis for this Court’s denial of Third-

Party Defendant’s motion that this Court erred in such conclusion. Rule 12(h)(1), SCRCP.

CONCLUSION

Accordingly, for all of the réasons stated herein, and all of the reasons stated his initial motion,

Third-Party Defendant respectfully requests that this Honorable Court grant Third-Party Defendant’s

motion to reconsider and/or alter or amend the Form 4 Order dated June 30, 2016, and grant Third-Party

Defendant’s motion to dismiss and/or strike Third-Party Plaintiff’s Claims against him.

This __U__ day of July, 2016.

PO Box 22528
Charleston, SC 29413
843-972-9400

Respectfully submitted,

DAVID W.
MICHAEL B. MCCALL
State Bar No.: 73028

STEVEN R. KROPSKI
State Bar No.: 101441

Attorneys for Defendant David Swanson

46965 .
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
y CASE NO.: 2012-CP-08-2618
COUNTY OF BERKELEY
Bank of North Carolina,
Plaintiff,
CERTIFICATE OF SERVICE
Vs,

Anthony Whitfield and
Cindy Whitfield
' Defendants.
Anthony Whitfield
Third Party Plaintiff

VS.

0C:€ HA 81 10F 9180

David Swansoh

| N N N . = W N B S g i g

Third Party Defendant

1 hereby certify that I have this day served a copy of the within and foregoing pleading upon all
parties to this matter by via electronic mail or by depositing a true copy of same via in the U.S. Mail,

proper postage prepaid, addressed to counsel of record as follows:

Brent S. Halverson, Esq.
Halversen & Associates, LLC
171 Church Street, Suite 300
Charleston, SC 29401

Andrew J. McCumbser, Esq.
Daniel 8. Slotchiver, Esq.
Slotchiver & Slotchiver, LLP
44 State Street
Charleston, SC 25401

Brian C. Duffy, Esq.
Seth W. Whitaker, Esq.

R. 345



Stephen Jenkins Bell, Esq.
Duffy & Young, LLC
96 Broad Street
Charleston, SC 29401

Robert A. Berstein, Esq.

Berstein & Berstein PA

5418-B Rivers Avenue
North Charleston, §C 29406

This k_ day of July, 2016. M
- s- P - -
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STATE OF vSOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
) INTHE FIRST JUDICIAL CIRCUIT

COUNTY OF DORCHESTER ) CASE NO.: 2014-CP-18-1793
)
Bank of North Carolina, )
)
Plaintiff, )
)
Vs, ) ORDER GRANTING MOTION TO
) DISMISS THIRD-PARTY COMPLAINT
Anthony Whitfield and Cindy Whitfield, ) ‘
).
Defendants, )
)
Anthony Whitfield, )
)
Third Party Plaintiff, )
)
" VS, )
)
David Swanson, )
Third Party Defendant. )
)

This matter comes before the Court on Third-Party Defendant David Swanson’s motion
to dismiss the Third-Party Complaint. A hearing was held on June 1, 2016. Counsel for Plaintiff
| Bank of North Carolina, Defendant/Third-Party Plaintiff Anthony Whitfield, and Third-Party
Defendant David Swanson werc present. For the reasons set forth herein, Third-Party
Defendant’s motion is grantcd.

Introd

This lawsuit is one of six foreclosure actions filed by Bank of North Carolina against
Anthony Whitfield. Three actions are pending in Dorchester County: Case Nos, 2014-CP-18-
0358, 2014-CP-18-1792, and 2014-CP-18-1793; two are pending in Berkeley County: Case Nos.
2012-CP-08-2618, and 2012-CP-§8-3478; and one is pending in Charleston County: Case No. 2012-

CP-10-5887. In each of the six foreclosure actions, Defendany/Third Party Plaintiff has asserted

EXHIBIT
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identical third-party claims against David Swanson alleging causes of action for abuse of process and
| ctvil conspiracy.

Third-Party Defendant David Swanson is an attorney at Haynsworth Sinkler Boyd, P.A.

The third-party claims against him arise out of advice he gave the bank concerning the renewal of the
loan on the property that is the subject of the Charleston County foreclosure action, which is referred
to in the pleadings as the “Black Rush Property.” Third Party Plaintiff alleges that Mr. Swanson never
actually provided the advice to the bank, and that he and the bank lied about providing the advice in
order to fabricate a defense to Third Party Plaintiff's counterclaims against the bank.

Third-Party Defendant Swanson has moved to dismiss in this action pursuant to Rules
12(6X8), 12(f) and 14(a) of the South Carolina Rules of Civil Procedure on grounds that another
action is pending between the same parties for the same claim, and that the claims against him are not |

- the proper subject of third-party claims because they do not allege derivative liability.
Findings and Conclusions

Rule 12(b)(8) of the South Carolina Rules of Civil Procedure provides that a defendant may
seek dismissal of an action when “another action is pending between the same parties for the same
claim.” In considering a motion to dismiss under Rule 12(b)(8), courts must consider ﬁoth the identity
of the parties and the identity of the claixﬁs. Cricket Cove Ventures, LLC v. Gilland, 330 S.C. 312, 701
S.E.2d 39 (Ct. App. 2010). In order to warrant dismissal pursuant to Rule 12(b)(8), “the claim
must be precisely or substantially the same in both proceedings. . . .” Capital City Ins. Co. v. BP
Staff, Inc., 382 S.C. 92, 674 S.E.2d 524, 532 (Ct. App. 2009); see also w.
398 S.C. 186, 728 S.E.2d 40, 45 (2012).

In support of this motion, Third-Partly Defendant presented the Court with a copy of the

pleadings in the related Charleston County action that is the subject of the Black Rush Property. The

R. 348



Court finds that it is appropriate to take judicial notice of these pleadings in considering whether
dismissal is wammt:d under Rule 12(b)(8), SCRCP.

Based on this Court’s review of the pleadings in this action and the Charleston County action,
the Court finds that the parties to the third-_pany claims are identical in both actions, and that the
claims against David Swanson are substantially the same, if not identical, in both proceedings.
Compare Def.’'s Am. Answer and Third Party Compl., Dorchester Co. Case No. 2014-CP-18-
1793, T 55-72 with Def.’s Am, Answer and Third Party Compl., Charleston Co. Case No. 2012-
CP-10-5887, 165-82. Accordingly, the Court finds that dismissal of the Third-Party Complaint in this
action against David Swanson is warranted pursuant to Rule 12(b)(8), SCRCP.

Alternatively, Third-Party Defendant moves to dismiss the third-party claim pursuant 1o Rule
14(a) of the Soath Carolina Rules of Civil Procedure. Rule 14(a) permits a defendant to assert
claims as a third-party plaintiff against a person who is not a party to the action, but only where
the third party “is or may be liable to him or all or part of the plaintiff”s claim against him."
(emphasis added). In other words, it is not whether the third-party claim is somehow related to
the original action, but whether the defendant has a claihn against a third party for all or part of
the original claim that would shift liability for the original claim from the defendant to the third-
party.

Here, the original action is a foreclosure action initiated by Bank of North Carolina
against Anthony Whitfield. Regardless of whether the third-party claims are somehow related to
the foreclosure action, Defendant’s third-party claims for abuse of process and civil conspiracy
do not seek to and cannot shift any liability he may have to the bank in the original foreclosure

action to David Swanson. Accordingly, the Court finds that the claims in the Third-Party
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Complaint are not premised on derivative liability, and therefore the Third-Party Complaint
should be dismissed pursuvant to Rule 14(a), SCRCP.

Accordingly, Third-Part Defendant’s motion to dismiss is GRANTED.

Diund’S. Goodstein
Circuit Court Judge

IT IS SO ORDERED«

‘MQ_{%&@ Carolina
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STATE OF SOUTH CAROLINA y INTHE COURT OF COMMON PLEAS
) IN THE FIRST JUDICIAL CIRCUIT

COUNTY OF DORCHESTER ) CASE NO.: 2014-CP-18-1792
)
Bank of North Carolina, )
)
Plaintiff, )
) :
Vs, ) ORDER GRANTING MOTION TO
) DISMISS THIRD-PARTY COMPLAINT
Antbony Whitfield and Cindy Whitfield, )
)
Defendants, )
)
Anthony Whitfield, )
)
Third Party Plaintiff, )
)
Vs, )
. )
David Swanson, )
Third Party Defendant. )
D)

This matter comes before the Court on Third-Party Defendant David Swanson’s motion
to dmmxss the Third-Party Complaim. A hearing was held on June 1, 2016. Counsel for Plaiti{f
Bank of North Carolina, Defendant/Third-Party Plaintiff Aathony Whitfield, and Third-Party
Defendant David Swanson were present. For the reasons set forth herein, Third-Party
Defendant’s motion is granted.

Introduction

This lawsuit is one of six foreclosure actions filed by Bank of North Carolina against
Anthony Whitfield, Three actions are pending in Dorchester County: Case Nos. 2014-CP-18-
0358, 2014-CP-18-1792, and 2014-CP-18-1793; two are pending in Berkeley County: Case Nos.
2012—CP-08-26i8. and 2012-CP-08-3478; and one is pending in Charleston County: Case No. 2012-

CP-10-5887. In each of the six foreclosure actions, Defendant/Third Party Plaintiff has asserted
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identical third-party claims against David Swanson alleging causes of action for abuse of process and
civil conspiracy. |

Third-Party Defendant David Swansonr is an attorney at Haynsworth Sinkler Boyd, P.A.

The third-party claims against him arise out of advice he gave the bank concerning the renewal of the
loan on the property that is the subject of the Charleston County foreclosure action, which is referred

| {0 in the pleadings as the “Black Rush Property.” Third Party Plaintiff alleges that Mr. Swanson never
actually provided the advice to the bank, and that he and the bank lied about providing the advice in
order to fabricate a defense to Third Party PlaintifPs counterclaims against the bank.

Third-Party Defendant Swanson has moved to dismiss in this action pursuant (o Rules
12(bX8), 12(f) and 14(a) of the South Carolina Rules of Civil Procedure on grounds that anather
action is pending between the same parties for the same claim, and that the claims against him are not
the proper subject of third-party claims because they do not allege derivative liability.

Findings and Conclusions

Rule 12(b)(8) of the South Carolina Rules of Civil Procedure provides that a defendant may
seek dismissal of an action when “another action is pending between the saﬁe parties for the same
claim.” In considering a motion to dismiss under Rule 12(b)8), courts must consider both the identity
of the parties and the identity of the claims. Cricket Cove Ventures, LLC v. Gilland, 330 S.C. 312, 701
S.E.2d 39 (Ct. App. 2010). In order to warrant dismissal pursuant to Rule 12(b)(8), “the claim
must be precisely or substantially the same in both proceedings. .. .” Capital City Ins, Co. v. BP

Staff, Inc., 382 S.C. 92, 674 S.E.2d 524, 532 (Ct. App. 2009); see also Freemantle v. Preston,

398 S.C. 186, 728 S.E.2d 40, 45 (2012).
In support of this motion, Third-Party Defendant presented the Court with a copy of the

pleadings in the relatcd Charleston County action that is the subject of the Black Rush Property. The
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Court finds that it is appropriate to take judicial notice of these pleadings in considering whether |
dismissal is warranted under Ruic 12(b)(8), SCRCP.
Based on this Court’s review of the pleadings in this action and the Charleston County action,
(he Coust finds that the parties fo the third-party claims are identical in both actions, and that the
claims against David Swanson are substantially the same, if not identical, in both proceedings.
Compare Def.’s Am. Answer and Third Party Compl., Dorchester Co, Case No. 2014-CP-18-
1729, T9 55-72 with Def.’s Am. Answer and Third Party Compl., Charleston Co. Case No, 2012-
CP-10-5887, 1165-82. Accordingly, the Court finds that dismissal of the Third-Party Complaint in this
action against David Swanson is warranted pursuant to Rule 12(b)8), SCRCP.
Alternatively, Third-Party Defendant moves to dismiss the third-party claim pursuant to Rule
14(a) of the South Carolina Rules of Civil Procedure. Rule 14(a) permils a defendant (o assert
claims as a third-party plaintiff against a person who is not a party to the action, but only where
' the third party “is or may be liabie to him or all or part of the plaintif’s claim against him.” .
(emphasis added). In other words, it is not whether the third-party claim is somehow related to
| the original action, but whether the defendant hes a claim against a third party for all or part of
the original claim that would shift liability for the ariginal claim from the defendant to the third-
party. |
Here, the original action s a foreclosure action initiated by Bank of North Carolina
agaiast Anthony Whitfield. Regardless of whether the third-party claims arc somehow related to
the foreclosure action, Defendant’s third-party claims for abuse of process and civil conspiracy
do not seek to and cannot shift any liability he may have to the bank in the original foreclosure

action to David Swanson. Accordingly, the Court finds that the claims in the Third-Party
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Complaint are not premised on derivative liability, and therefore the Third-Party Complaint
should be dismissed pursuant to Rule 14(a), SCRCP.

Accordingly, Third-Part Defendant’s motion to dismiss is GRANTED.

IT IS SO ORDERED.

( ’/"./;) - r
This ~/_day of)d% 516 /@@,} ]

Diane/S. Goodstein
Circujt Court Judge

%f %ﬂﬂ Dsous Cagin
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
) IN THE FIRST JUDICIAL CIRCUIT

COUNTY OF DORCHESTER ) CASE NO.: 2014-CP-18-0358
)
Bark of North Carolina, )
)
Plaintiff, )
vs. ; ORDER GRANTING MOTION TO

) DISMISS THIRD-PARTY COMPLAINT
Anthony Whitfield and Cindy Whitfield, )
)
Defendants, )
' )
Anthony Whitfield, )
)
Third Party Plaintiff, )
)
V8. )
, )
David Swanson, )
Third Party Defendant, )
)

This matter comes before the Court on Third-Party Defendant David Swanson’s motion
to disniss the Third-Party Complaint. A hearing was held on June 1, 2016. Counsel for Plaintiff
Rask of North Carolina, Defendant/Third-Party Plaintiff Antbony Whitfield, and Third-Party
Defendant David Swamon were present. For the reasons set forth herein, Third-Party
Defendant’s motion is granted.

Intreduction _

‘This lawsuit is one of six foreclosure actions filed by Bank of North Carolina against
Anthony Whitfield. Three actions are pending in Dorchester County: Case Nos. 2014-CP-18-
0358, 2014-CP-18-179§. and 2014-CP-18-1793; two are pending in Berkeley County: Case Nos.
2012-CP-08-2618, and 2012-CP-08-3478; and one is pending in Charleston County: Case No. 2012-

CP-10-5887. In each of the six foreclosure actions, Defendant/Third Party Plaintiff has assérted
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identical third-party claims against David Swanson alleging causes of action for abuse of process and
civil conspiracy.

Third-Party Defendant David Swanson is an attorney at Haynsworth Sinkler Boyd, P.A.

The third-party claims against him arise out of advice he gave the bank concerning the renewal of the
loan on the property that is the subject of the Charleston County foreclosure action, which is referred
to in the pleadings as the “Black Rush Property.” Third Party Plaintiff alleges that Mr. Swanson never
actually provided the advice to the bank, and that he and the bank lied about providing the advice in
order to fabricate a defense to Third Party Plaintiff’s counterclaims against the bank.

Third-Party Defendant Swanson has maved to dismiss in this action pursuant (o Rules
12(bX8), 12(f) and 14(p) of the South Carolina Rules of Civil Procedure on grounds thal another
action is pending between the same parties for the same claim, and that the claims against him are not
the proper subject of third-party claims because they do not allege derivative liability.

Findings and Conclusions

Rule 12(b)(8) of the South Carolina Rules of Civil Procedure provides that a defendant may
seek dismissal of an action when “another action is pending between the same parties for the same
claim.” In considering a motion to dismiss under Rule 12(b)(8), courts must consider both the identity
of the parties and the identity of the claims. Cricket Cove Ventures, LLC v. Gilland, 390 8.C. 312, 701
S.B.2d 39 (Ct. App. 2010). In order to warrant dismissal pursuant to Rule 12(5)(8), “the claim -
must be precisely or substantially the same in both proceedings. . . .” Capital City Ins. Co. v. BP
Siaff, Inc, 382 S.C. 92, 674 S.E.2d 524, 532 (Ct. App. 2009); see also Freemantle v, Presion,
398 S.C. 186, 728 S.E.2d 40, 45 (2012). ' |

In sui)port of this motion, Third-Party Defendant presented the Court with a copy of the

plcadin§ in the related Charleston County action that is the subject of the Black Rush Property. The
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Court finds that it is appropriate to take judicial notice of these pleadings in considering whether
dismissal is warranted under Rule 12(b)(8), SCRCP.

Based on this Court’s review of the pleadings in this acﬁc;n and the Charleston County action,
the Court finds that the parties b the third-party claims are identical in both actions, and that the
claims against David Swanson are substantially the same, if not identical, in both proceedings.
Compare Def.’'s Am. Answer and Third Party Compl., Dorchester Co. Case No, 2014-CP-18-
0358, T4 55-72 with Def.’s Am. Answer and Third Party Compl., Charleston Co. Case No. 2012-
CP-10-5887, T965-82. Accordingly, the Court finds that dismissal of the Third-Party Complaint in this
action against David Swanson is warranted pursuant to Rule 12(0)(8), SCRCF.

Alternatively, Third-Party Defendant moves to dismiss the third-party claim pursuant to Rule
14(a) of the Sonth Carolina Rules of Civil Procedure. Rule 14(2) permits a defendant to assert
claims 8 a third-party plaintiff against a person who is not a party to the action, but only where
the third party “is or may be liable to him or all or part of the plaintiff’s claim against him.”
(emphasis added). In other words, it is not whether the third-party claim is somehow releted to
the original action, but whether the defendant has claim against a third party for all or part of
the original claim that would shift Liability for the original claim from the defendant to the third-
party.

Hete, the original action is a foreclosure action initiated by Bank of North Carolina
against Anthony Whitﬁeld. Regardless of whether the third-party claims ase somehow related to
the foreclosure action, Defendant’s third-party claims for abuse of process and civil conspiracy -
do not scek to and cannot shift any lisbility he may have to the bank in the original foreclosure

action to David Swanson. Accordingly, the Court finds that the claims in the Third-Party
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Complaint are not premised on derivative liability, and therefore the Third-Party Complaint
should be dismissed pursuant to Rule 14(s), SCRCP.

Accordingly, Third-Part Defendant’s motion to dismiss is GRANTED.

ITIS SO ORDERED.
Tnis” 7 _day of 16 %%7

‘ Dza S. Goodstein

ercult Court Judge
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O Defendant, )]
4 )
)
Anthony Whitfield )
[J Third Party Plaintiff )
v, )
)
David Swanson )
}
@ Third Party Defendant )
)
Check box above indicating submitting party.
Plaintiff's Counsel - Attorneys for Third Party Defendant
Brent S Halverson, Esg. David W. Overstreet, Esq.
Halverson & Associates, LLC State Bar No.: 16965
171 Church Street, Suite 300 ’ Steven R. Kropski, Esg.
Charleston, SC 29401 State Bar No.: 101441
Earhart Overstreet LLC
Daniet S. Slotchiver, Esq. . ’ P.O. Box 22528
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
) CASE NO.: 2012-CP-08-3478

"COUNTY OF BERKELEY )
)
Bank of North Carolina, )
)
Plaintiff, )
) THIRD-PARTY DEFENDANT DAVID
vs. ) SWANSON’S MOTION TO RECONSIDER
) ORALTER OR AMEND DENIAL OF
Anthony Whitfield and )  MOTION TO DISMISS OR STRI
Cindy Whitfield ) THIRD-PARTY COMPLAINT
Defendants. ) . /(7
| ) H L &
Anthony Whitfield ) il ;:: v
) 1',-.— -, C‘_:_.: -
MM o -
Third-Party Plaintiff g a X o
fard -r'.}i‘ i :
vs. ) ggé, = .‘"‘
‘ ) 5= @ 77
David Swanson ) ooz w3
Third-Party Defendant ) .2

TO: BRENT HALVERSEN, ESQ. AND DANIEL SLOTCHIVER, ESQ., ATTORNEYS FOR
DEFENDANT/THIRD-PARTY PLAINTIFF ANTHONY WHITFIELD:

YOU WILL PLEASE TAKE NOTICE that Third-Party Defendant David Swanson
(“Swanson”), by and through their undersigned attorneys, will hereby respectfully move before this
Court for the Court to reconsider or alter or amend its prior ruling on his previously heard motion.
Namely, Third Party Defendant respectfully asserts that this Court overlooked issues of law and
fact in its prior ruling, particularly those set forth in the orders issued by the trial court in three

identical cases pending in Dorchester County in which Third Party Defendant’s motions were

granted. (See Exhibits A, B, and C).

3721106v.) ¢€'k
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The above-named Third-Party Defendant filed a Motion to Dismiss or Strike The Third-
Party Complaint Against him on April 7, 2016. A hearing was held before the Honorable R.
Markley Dennis in Moncks Corner, South Carolina on June 28, 2016. Judge Dennis issued a
Form-4 Order denying the subject motion. (Exhibit D.). This motion requests that the Court
reconsider its (a) denial of the motion by Third-Party Defendant to dismiss or Strike the Third-
Party Complaint against him.

Namely, there is no dispute that the allegations in the Third-Party Complaint are identical

to the allegations in another first filed Third-Party Complaint already pending in Charleston

County between the identical parties under Case No. 2012-CP-10-5887. In fact, identical third-
party complaints were filed against Swanson .in Civil Actions 2014-CP-18-358, 2014-CP-18-1792,
2014-CP-18-1793 in Dorchester County; and Civil Action 2012-CP-08-3478 in Berkley County.

In its motion to dismiss and/or strike the Third-Party Complaint, Third-Party Defendant
argued that the presence of identical third-party complaints in six. separate lawsuits will present
the strong possibility of inconsistent verdicts in six different cases—although the claims are
identical in all respects. Given the probability of insistent verdicts, Third-Party Defendant argued
that the Complaint must be dismissed pursuant to SCRCP 12(b)(8). In fact, offering specific
example of the likelihood of inconsistent disposition of the separate third-party claims, In the
alternative, Third-Party Defendant argued the motion should be struck pursuant to Beach v.
Hudson 298 S.C. 424, 426 (Ct. App. 1989), as the presence of six identical Third-Party lawsuits
serves only to complicate the main foreclosure action. Beach, 298 S.C. at 426 (“When considering
a request to strike. ..a third-party claim, the court may properly consider the effect the additional parties
and claims will have on the adjudication of the main action-in particular, whether continued joinder will

serve to complicate the litigation unduly or will prejudice the other parties in any substantial way.”)
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Likewise, Third-Party Defendant argued that Third-Party Plaintiff’s claims for abuse of process
apd ¢ivil conspiracy could ndt under any circumstances in law or fact, provide for derivative liability
upon Third-Party Defendant for the main foreclosure action upon which Defendant/Third-Party
Plaintiff is alleged to be liable to Plaintiff. “A third-party claim 'méy be asserted. ..only when the third-
party’s liability is in some way dependent on the outcome of the main claim or when the third-party is
secondarily liable to defendant.” Id (citing, 6 C. WRIGHT AND A. MILLER, FEDERAL PRACTICE
AND PROCEDURE §1446 at 246 (1971) (emphasis added).

Here, the Count’s Form 4 Order did not address the merits or grounds, upon which Third-Party
Defendant’s motion was based.

Third-Party Defendant respectfully believes that this Honorable Court overlooked issues of law
int fact by denying its motion on all ground asserted in its motion. As the Trial Judge in Dorchester
County concluded, “the third-party claims are substantially the same, if not identical, in both
pmceedings...Amordmgly, the Court finds that dismissal of the Third-Party Complaint in this action
against David Swanson is warranted pursuant to 12(bX8), SCRCP.” Likewise, as the Dorchester
County Circuit Court found, ‘“the original action is a foreclosure action[]...Regardless of whether the
third-party claims are somehow related to the foreclosure action, Defendant’s third-party claims for
abuse of process and civil conspiracy do not seek to and cannot shift any liability he may have to the
bank in the original foreclosure action to David Swanson. Accordingly, the Court finds that the claims
in the Third-Party Comi)laim are not premised on derivative liability, and therefore the Third-Party
Complaint should be dismissed pursuant to Rule 14(2), SCRCP.” Third-Party Defendant respectfully
maintains that this Honorable Court overlooked the same issues of fact and law in denying Third-Party

Defendant’s motion.
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Finally, while not contained in the Form 4 Order, at oral argument this Court indicated that
Third-Party Defendant would have the opportunity to once again raise these grounds for dismissal via
dispositive motion after conclusion of the Charleston County action. Third-Party Defendant
respectfully asserts that, to the extent this assertion served as thc basis for this Court’s denial of Third-
Party Defendant’s motion that this Court erred in such conclusion. Rule 12¢h)(1), SCRCP.

CONCLUSION |

Accordingly, for all of the reasons stated herein, and all of the reasons stated his initial motion,
Third-Party Defendant respectfully requests that this Honorable Court grant Third-Party Defendant’s
motion to reconsider and/or alter or amend the Form 4 Order dated June 30, 2016, and grant Third-Party

Defendant’s motion to dismiss and/or strike Third-Party Plaintiff’s Claims against him..

This _!_{__ day of July, 2016.

Respectfully submitted,

MICHAEL B. MCCALL
State Bar No.: 73028

"STEVEN R. KROPSKI
State Bar No.: 101441

Attorneys for Défendant David Swanson
PO Box 22528
Charleston, SC 29413
843-972-9400
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
) CASENO.: 2012-CP-08-3478

COUNTY OF BERKELEY )
)
Bank of North Carolina, )
)
Plaintiff, )
) CERTIFICATE OF SERVICE
Vs, )
> '3
Anthony Whitfield and ) /(7
Cindy Whitfield ) 2 =
' Defendants. ) ZTaT = i
) int - A
—ct e
Anthony Whitfield ) mx< =
) 38T ®
Third-Party Plaintiff ) g0% 2 i
) 55 @ -
Vs, ) g z 3
)
David Swanson )
Third-Party Defendant )

1 hereby certify that | have this day served a copy of the within and foregoing plwding upon all
parties to this matter by via electronic mail or by depositing a true copy of same via in the U.S. Mail,
proper postage prepaid, addressed to counsel of record as follows:

Brent S. Halverson, Esq.
Halversen & Associates, LLC
171 Church Street, Suite 300
Charleston, SC 29401

Andrew J, McCumber, Esq.
Daniel S. Slotchiver, Esq.
Slotchiver & Slotchiver, LLP
' 44 State Street
Charleston, SC 29401

Brian C. Duffy, Esq.
Seth W. Whitaker, Esq.
Stephen Jenkins Bell, Esq.
Duffy & Young, LLC
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96 Broad Street
Charleston, SC 25401

Robert A. Berstein, Esq.
Berstein & Berstein PA
5418-B Rivers Avenue
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STATE OF SOUTH CAROLINA - ) IN THE COURT OF COMMON PLEAS
) IN THE FIRST JUDICIAL CIRCUIT

COUNTY OF DORCHESTER ) CASE NO.; 2014-CP-18-1793
)
Bank of North Carolina, )
)
Plaintiff, )
V8. g ORDER GRANTING MOTION TO

) DISMISS THIRD-PARTY COMPLAINT
Anthony Whitfield and Cindy Whitfield, )
. )
Defendants, )
)
Anthony Whitfield, )
)
Third Party Plaintiff, )
‘ )
vs. )
, )
David Swanson, )
- Third Party Defendant. )
)

This matter comes before the Court on Third-Party Defendant David Swanson’s motion
to dismiss the Third-Party Complaint. A hearing was held on June 1, 2016. Counse! for Plaintiff
Bank of Nortﬁ Carolina, Defendant/Third-Party Plaintiff Anthony Whitfield, and Third-Party
Dcfehdant David Swanson were present. For the reasons set forth berein, Third-Party
Defendant’s motion is granted.

Int o

This lawsuit is one of six foreclosure actions filed by Bank of North Carolina against
Anthony Whitfield. Three actions are pending in Dorchester County: Case Nos, 2014-CP-18-
0358, 2014-CP-18-1792, and 2014-CP-18-1793; two are pending in Berkeley County: Case Nos,
2012-CP-08-2618, and 2012-CP-08-3478; and one is pending in Charleston County: Case No. 2012-
CP-10-5887. In each of the six foreclosure actions, Defendant/Third Party Plaintiff has asserted
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identical third-party claims ageinst David Swanson alleging causes of action for abuse of process and
civil conspiracy.

Third-Party Defendant David Swanson is an attorney at Haynsworth Sinkler Boyd, P.A.

The third-party claims against him arise out of advice he gave the bank concerning the renewal of the
loan on the property that is the subject of the Charleston County foreclosure action, which is referred
to in the pleadings as the “Black Rush Property.” Third Party Plairtiff alleges that Mr. Swanson never
actually provided the advice to the bank, and that he and the bank lied about providing the advice in
order to fabricate a defense to Third Party Plaintiff’s counterclaims against the bank.

Third-Party Defendant Swanson has moved to dismiss in this action pursuant to Rules
12(5X8), 12(£) and 14(z) of the South Carolina Rules of Civil Procedure on grounds that another
action is pending between the same parties for the same claim, and that the claims against him are not
the proper subject of third-party claims because they do not allege derivative Liability.

Findings and Conclusions

Rule 12(b)(8) of the South Carolina Rules of Civil Procedure provides that a defendant may
seek dismissal of an action when “another action is pending between the same parties for the same
claim.” In considering a motion to dismiss under Rule 12(b)(8), courts must consider both the identity

of the parties and the identity of the clatms, Cricket Cove Ventures, LIC v. Gilland, 390 S.C. 312, 701
S.B.2d 39 (Ct. App. 2010). In order to warrant dismissal pursuant to Rule 12(b}(8), “the claim

must be precisely or substantially the same in both proceedings. . . .” Capital City
Staff, Inc., 382 8.C. 92, 674 S.E.2d 524, 532 (Ct. App. 2009); see also Frcemantle v. Preston,
398 S.C. 186, 728 S.E.2d 40, 45 (2012).

In support of this motion, Third-Party Defendant presented the Court with a copy of the
pleadings in the related Charleston County action that is the subject of the Black Rush Property. The

2
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Court finds that it is appropriate to take judicial notice of these pléadings in considering whether
dismissal is warranted under Rule 12(b)(8), SCRCP.

Based on this Court's review of the pleadings in this action and the Charleston County action,
the Court finds that the parties to the third-party claims are identical in both actions, and that the
claims against David Swansop are substantially the same, if not identical, in both proceedings,
Compare Def.’s Am. Answer and Third Party Compl., Dorchester Co. Case No, 2014-CP-18-
1793, 0 55-72 wzth Def.’s Am. Answer and Third Party Compl., Charleston Co. Case No. 2012-
CP-10-5887, 165-82. Accordingly, the Court finds that dismissal of the Third-Party Complaint in this
action against David Swanson is warranted pursuant to Rule 12(b)(8), SCRCP.

* Alternatively, Third-Party Defendant moves to dismiss the third-party claim pursuant o Rule
14(a) of the South Carolina Rules of Civil Procedure, Rule 14(a) permits a defeﬁdant to assert
claims as a third-party plaintiff against a person who is not a pasty to the action, but only where
the third party “is or may be liable to him or all or part of the plaintiff’s claim against him.”
~ (emphasis added). In other words, it is not whether the third-party claim is somehow related to
the original action, but whether the defendant has a claim against a third party for all or part of
the original claim that would shift liability for the original claim from the defendant to the third-
party. | | |

Here, the original action is a foreclosure action initiated by Bank of North Carolina
against Anthony Whitfield. Regardless of whether the third-party claims are somehow related to
the foreclosure action, Defendant’s third-party claims for abuse of process and civil conspiracy
do not seek to and cannot shift any liability he may have to the baok in the original foreclosure.

action to David Swanson. Accordingly, the Court finds that the claims in the Third-Party
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Complaint are not premised on derivative liability, and therefore the Third-Party Complaint
should be dismissed pursuant to Rule 14(a), SCRCP.

Accordingly, Third-Part Defendant’s motion to dismiss is GRANTED.

IT IS SO ORDERED

Z . g ;

This _1 day o% . / {‘ el
Diung S. Goodstein

_MQM Carolina

Circuit Court Judge
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STATE OF SOUTH CAROCLINA ) IN THE COURT OF COMMON PLEAS

‘ IN THE FIRST JUDICIAL CIRCUIT
COUNTY OF DORCHESTER ) CASE NO.: 2014-CP-18-1792
)
Bank of North Carolina, )
)
Plaintiff, )
vs. ; ORDER GRANTING MOTION TO

) DISMISS THIRD-PARTY COMPLAINT
Anthony Whitfield and Cindy Whitfield, )
)
Defendants, )
)
Anthony Whitfield, )
: )
Third Party Plaintiff, )
)
vs, )
)
David Swanson, )
Third Party Defendant, )
)

This matter comes before the Court on Third-Party Defendant David Swanson’s motion
to dismiss the Third-Party Complaint. A hearing was held on Juze 1, 2016. Counsel for Plaintiff
Bank of N(%rth Carolina, Defendant/Third-Party Plaintiff Anthony Whitfield, and Third-Party
Defendant David Swanson were present. For the reasons set forth heréin, Third-Party
Defendant’s motion is granted.

Introduction

This lawsuit is one of six foreclosure actions filed by Bank of North Carolina against
Anthony Whitfield. Three actions are pending in Dorchester County: Case Nos. 2014-CP-18-
0358, 2014-CP-18-1792, and 2014-CP-18-1793; two are pending in Berkeley County: Case Nos.
2012-CP-08-2618, and 2012-CP-08-3478; and one is pending in Charleston County: Case No. 2012-

CP-10-5887. In each of the six foreclosare actions, Defendant/Third Party Plaintiff has agserted
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identical third-party claims against David Swanson alleging causes of action for abuse of process and
Third-Party Defendant David Swanson is an attomey at Haynsworth Sinkler Boyd, P.A.

The third-party claims against him arise out of advice he gave the bank concerning the renewal of the

loan on the property that is the subject of the Charleston County foreclosure action, which is referred

to in the pleadings as the “Black Rush Property.” Third Party Plaintiff alleges that Mr. Swanson never
actually provided the advice to the bank, and that he and the bank lied about providing the advice in
order to fabricate a defense to Third Party Plaintiff’s counterclaims against the bank.

Third-Party Defendant Swanson has moved to dismiss in this action pursuant to Rules
12(bX8), 12(f) and 14(2) of the South Carolina Rules of Civil Procedure on grounds that another
action is pending between the same parties for the same claim, and that the claims against him are not
the proper subject of third-party claims because they do not allege derivative liability.

Findings snd Conclusions

Rule 12(b)(8) of the South Carolina Rules of Civil Procedure provides that a defendant may
seek dismissal of an action when “another acuon is pending between the same parties for the same
claim.” In considering a motion to dismiss under Rule 12(b)(8), courts must consider both the identity
of the parties and the identity of the claims. Cricket Cove Ventures, LLC v. Gilland; 390 8.C. 312, 701
S.E.2d 39 (Ct. App. 2010). In order to warrant dismissal pursuant to Rule 12(b)(8), “the claim
must be precisely or substantially the same in both proceedings. . . .” Capital City Ins, Co. v. BP
Staff, lnc., 382 S.C. 92, 674 S.E.2d 524, 532 (Ct. App. 2009); see also Ereemantle v. Presion,
398 S.C, 186, 728 S.E.2d 40, 45 (2012).

In support of this motion, Third-Party Defendant presented the Court with a copy of the

pleadings in the related Charleston County action that is the subject of the Black Rush Property. The
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Court finds that it is approprizte to take judicial notice of these pleadings in considering whether
dismissal is warranted under Rule 12(b)(B), SCRCP.

Based on this Court’s review of the pleadings in this action and the Charleston County ection,
the Court finds that the parties to the third-party claims are identical in both actions, and that the
claims agpinst David Swanson are substantially the same, if not identical, in both proceedings.
Compare Def.'s Am. Answer and Third Pa_rty Compl., Dorchester Co. Case No. 2014-CP-18-
1729, 71 55-72 with Def.’s Am, Answer and Third Party Compl., Charleston Co. Case No, 2012-
CP-10-5887, 1965-82. Accordingly, the Court finds that dismissal of the Third-Party Complaint in this
action against David Swanson is warranted pursuant to Rule 12(b)(8), SCRCP.

Alternatively, Third-Party Defendant moves to dismiss the third-party claim pursuant to Rule
14(a) of the South Carolina Rules of Civil Procedure, Rule 14(a) permits a defendant to assert
claims as a third-party plaintiff ageinst a person who is not & party to the action, but only where
the third party “is or may be liable to him or all or part of the plaintiff's claim against him.”
(emphasis added). In other wards, it is not whether the third-party claim is somehow related to
the original action, but whether the defendant has a claim against a third party for all or part of
the original claim that would shift liability for the original claim from the defendant to the third-
party.

Here, the original action is a foreclosure action initiated by Bank of North Carolina
against Anthony Whitfield. Regardiess of whether the third-party claims are somehow related to
the foreclosure action, Defendant’s third-party claims for abuse of process and civil conspiracy
do not seek to and cannot shift any liability he may have to the bank in the original foreclosure

action to David Swanson, Accordingly, the Court finds that the claims in the Third-Party
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Complaint are not premised on derivative lizbility, and therefore the Third-Party Complaint
should be dismissed pursuant to Rule 14(a}, SCRCP.

Accordingly, Third-Part Defendant’s motion to dismiss is GRANTED.

IT IS SO ORDERED.

ms'j_dayo%

Circult Court Judge
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STATE OF SOUTH CAROLINA - ) IN THE COURT OF COMMON PLEAS
IN THE FIRST JUDICIAL CIRCUIT

COUNTY OF DORCHESTER ) CASE NO.; 2014-CP-18-0358
)
Bank of North Carolina, )
)
Plaintiff, )
' )
Vvs. ) ORDER GRANTING MOTION TO

) DISMISS THIRD-PARTY COMPLAINT
Anthony Whiltfield and Cindy Whitfield, )
)
Defendants, )
: )
Anthony Whitfield, )
)
" Third Party Plaintiff, )
)
VS. . )
)
David Swanson, )
Third Party Defendant. )
- )

This matter comes before the Court on Third-Party Defendant David Swanson’s motion
to dismiss the Third-Party Complaint. A hearing was held on June 1, 2016. Counsel for Plaintiff
Bank of North Carolina, Defendant/Third-Party Plaintiff Anthony Whitfield, and Third-Party
Defendant David Swanson were present. For the reasons sct forth herein, Third-Party
Defendant’s motion is granted.

Introduction

This lawsuit is one of six foreclosure actions filed by Bank of North Carolina against
Anthony Whitfield. Three actions are pending in Dorchester County: Case Nos. 2014-CP-18-
0358, 2014-CP-18-1792, and 2014-CP-18-1793; two are pending in Berkeley County: Case Nos.
2012-CP-08-2618, and 2012-CP-08-3478; and one is pending in Charleston County: Case No. 2012-

CP-10-5887. In each of the six foreclosure actions, Defendant/Third Party Plaintiff has asserted
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identical third-party claims against David Swanson alieging causes of action for abuse of process and
civil conspiracy.

Third-Party Defendant David Swanson is an attorey at Haynsworth Sinkler Boyd, P.A.

The third-party claims against him arise out of advice he gave the bank concerning the renewal of the
loan on the property that is the subject of the Charleston County foreclosure action, which is referred
10 in the pleadings as the “Black Rush Property.” Third Party Plaintiff alleges that Mr. Swanson never
actually provided the advice to the bank, and that he and the bank lied about providing the advice in
order to fabricate a defense to Third Party Plaintiff’s counterclaims against the bank.

Third-Party Defendant Swanson has moved to dismiss in this action pursuant to Rules
12(bX8), 12(f) and 14(g) of the South Carolina Rules of Civil Procedure on grounds that another
action is pending betweén the same parties for the same claim, and that the claims against him are not
the proper subject of third-party claims because they do not allege derivative Eability.

Findin d Conclusions

Rule 12(b)(8) of the South Carolina Rules of Civil Procedure provides that a defendant may
seek dismissal of an action when “another action is pending between the same parties for the same
claim.” In considering a motion to dismiss under Rule 12(b)8), courts must consider both the identity
of the parties and the identity of the cfaims. Cricket Cove Ventures, LLC v. Gilland, 390 8.C. 312, 701
S.E.2d 39 (Ct. App. 2010). In order to warrant dismissal pursuant to Rule 12(b)(8), “the claim’
must be precisely or substantially the same in both proceedings. . . .” Capital City Ins, Co. v. BP
Staff, Inc., 382 S.C. 92, 674 S.E.2d 524, 532 (Ct. App. 2009); see also Frgemante v. Preston,
398 S.C. 186, 728 S.E.2d 40, 45 (2012).

In support of this motion, Third-Party Defendant presented the Court with a copy of the

pleadings in the related Charleston County action that is the subject of the Black Rush Property. The
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Court finds that it is appropriate o take judicial notice of these pleadings in considering whether
dismissal is warranted under Rule 12(b)(8), SCRCP.

" Based on this Court’s review of the pleadings in this action and the Charleston County action,
the Court finds that the parti‘es to the third-party cluims are identical in both actions, and that the
claims against David Swanson are substantially the same, if not identical, in both proceedings.
Compare Def.’s Am. Answer and Third Party Compl., Dorc;hester Co. Case No. 2014-CP-18-
0358, 79 55-72 with Def.’s Am. Answer and Third Party Compl., Charleston Co. Case No. 2012-
CP-10-5887, TM65-82. Accordingly, the Court finds that dismissal of the Third-Party Complaint‘in this
action against David Swanson is warranted pursuant to Rule 12(b)(8), SCRCP. '.

Alternatively, Third-Parly Defendant moves to dlsnnss the third-party claim pursuant to Rule
14(a) of the South Carolina Rules of Civil Procedure. Rule 14(a) permits a defendant to assert
claims as a third-party plaintiff against a person who is not a party to the action, but only where
the third party “is or may be liable to him or all or part of the plaintiff's claim against him.”

" (éraphasis added). In other words, it is not whether the third-party claim is somehow related to
the original action, but whether the defendant has a claim against a third patty for all or part of
the original claim that would shift liability for the original claim from the defendant to the third-
party. ‘

Here, the original action is a foreclosure action initiated by Bank of North Carolina
against Anthony Whitfield. Regardless of whether the third-party claims are somehow related to
the foreclosure action, Defendant’s third-party claims for abuse of process ﬁnd civil conspiracy
do not seek to and cannot shift any liability he may have to the bank in the original foreclosure

action to David Swanson. Accordingly, the Court finds that the claims in the Third-Party
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Complaint are not premised on derivative liability, and therefore the Third-Party Complaint
should be dismissed pursuant to Rule 14(a), SCRCP.

Accordingly, Third-Part Defendant’s motion to dismiss is GRANTED.

Diarfe S. Goodstein
Circuit Court Judge

IT IS SO ORDERED.

% ‘2?4/5%/ South Carolina
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THE STATE OF SOUTH CAROLINA
In The Court of Appeals

APPEAL FROM BERKELEY COUNTY

Court of Common Pleas = —T}
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R. Markley Dennis, Jr., Circuit Court Judge i?:;; a —
0
| SEEEE N
223 _ (N
Case No. 2012-CP-08-2618 %gg z
=2z U
wn e
Bank of North Carolina, ‘ - «©
David Swanson, and Cindy
Whitfield Respondents,
v,
Anthony M. Whitfield, Appellant.
NOTICE OF APPEAL

Anthony M. Whitfield, the Defendant / Third Party Plaintiff in the above referenced action
hereby notices all Counsel of Record their intent to Appeal the September 29, 2016 order of the
Honorable R. Markiey Dennis, Jr. granting Respondent David Swanson’s Rule 59(e) motion.
Appellant received written notice of entry of this order on October 3, 2016.

Respectfully submitted this 21st day of Octob

McCumber, Esquire
& Slotchiver, LLP

44 State Stree!

Charleston, South Carolina 29401
(843) 577-0261
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Daniel S. Slotchiver, Esquire
Slotchiver & Slotchiver, LLP

44 State Street
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(843) 577-0261

ATTORNEY FOR APPELLANT

Brent Halversen, Esquire
Halversen & Associates

171 Church Street, Suite 330
Charleston, South Carolina 29401
(B43) 284-5790

ATTORNEY FOR APPELLANT

David W. Overstreet, Esquire
Earhart Overstreet, LLC

Post Office Box No. 22528
Charleston, South Carolina 29413
(843) 972-9400

ATTORNEY FOR RESPONDENT DAVID SWANSON

~ Brian C. Duffy, Esquire

Thomas A. Limehouse, Jr., Esquire
Duffy & Young, LLC

96 Broad Street -

Charleston, South Carolina 29401
(843) 720-2044 :

ATTORNEYS FOR RESPONDENT BANK OF NORTH CARCLINA

Paul B. Ferrars, I11, Esquire
Ferrara Law Firm, PLLC

2300 Otranto Road

N. Charleston, South Carolina 29406
(843) 559-5511 ,

ATTORNEY FOR RESPONDENT CINDY WHITFIELD
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
) IN THE NINTH JUDICIAL CIRCUIT

COUNTY OF BERKELEY ) CASE NO.: 2012-CP-08-2618
)
Bank of North Carolina, )
)
Plaintiff, )
)
VS, ) ORDER GRANTING MOTION TO
) RECONSIDER
Anthony Whitfield and Cindy Whitfield, ) 8 @
) @ i
Defendants, ) S e
) 3
Anthony Whitfield, ) - TE
) =
Thirq Party Plaintiff, ) % %
} o
Vvs. )
)
David Swanson, )
Third Party Defendant. )
' )

This matler comes before the Courl on Third-Party Defendant David Swanson’s motion
to reconsider filed July 18, 2016 requesting reconsideration of the Court's June 30, 2016 order
denying his motion to dismiss. A hearing wes held on September 20, 2016, Counse! for Plaintiff
Bank of North Carolina, Defendant Anthony Whitfield, and Thi’rd-Pahy Defendant David
Swanson were present. For the reasons set forth herein, Third Party-Defendant Swanson’s
motion is granted.

Introduction

This lawsuit is one of six forcclosure actions filed by Bank of North Carolina against

Anthony Whitfield, Two actions are pending in Berkeley County: Case Nos. 2012-CP-08-2618,
and 2012-CP-08-3478; three are pending in Dorchester County: Case Nos. 2014-CP-18-0338,
2014-CP-18-1792, and 2014-CP-18-1793; and one is pending in Charleston County: Case No. 2012-

=t
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CP-10-5887. Defendant Whitfield initially asserted claims against David Swanson in the Charleston
County action alleging causes of action for abuse of process and civil conspiracy, and subsequently
asserted ideatical claims aguinst Mr. Swanson in each of the five remaining foreclosure actions.

Mr. Swanson is an attomey at Haynsworth Sinkler Boyd, P.A. The claims against him arise
out of advice he gave the bank concerning the renewal of the loan on the property that is the subject of
the Charleston County foreclosure action, which is referred to in the pleadings as the “Black Rush
Property.” Defendant Whitfield aileges that Mr. Swanson never actually provided the advice to the
bank, but conspired with the bank to fabricate a defense to Defendant Whitfield's counterclaims by
providing deposition testimony in which he substantiated a conversation that he had with a bank
employee. These allegations form the basis of Defendant Whitfield's claims against Mr. Swanson in
each of the six foreclosure actions.

Defendant Swanson moved to dismiss the claims against him pursuant to Rules 12(b)(8) and

~ 1(f)) of the South Carolina Rules of Civil Procedure on grounds that another action is pending

beiwgen the same parties for the same claim. Defendant Swanson atso moved to dismiss the claims
against him in Berkeley County Case No. 2012-CP-08-3478, and Dorchester County Case Nos, 2014~
CP-18-0358, 2014-CP-18-1792, and 2014-CP-18-1793 on the same grounds.

The Court beard Defendant Swanson's motions to dismiss in this action and Berkeley
County Case No. 2012-CP-08-3478 on June 27, 2016. Counsel for Bank of North Carolins,
Anthohy Whitfield, and David Swanson were present, and the Court was presented with copies
of the pleadings from the Charleston County foreclosure action. The Court denied the motions by
way of Form 4 orders entered on June 30, 2016. On July 11, 2016, Defendant Swanson served

motions to reconsider in both Berkeley County actions, attaching as exhibits three orders pranting
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Defendant Swanson’s motions to dismiss in Dorchester County Case Nos. 2014-CP-18-0358, 2014-
CP-18-1792, and 2014-CP-18-1753.
Findings and Conciusions
Pursuant 1o Rule 59(e), SCRCP, a party may request that a trial court reconsider its prior

ruling where the party believes the trizl court misunderstood, failed to fully consider, or
overlooked an argument or issue. Elam v. South Carolina Dept. of Transp., 361 S.C. 9, 602
S.E2d 772, 780 (2004). Upon this Court’s review and consideration of the parties” arguments
and submissions, the pleadings in this action and the related fomclosure.acticns, and the
applicable law regarding the motion to dismiss, the Court finds that reconsideration is warranted.

Rule 12(b){8) of the South Carolina Rules of Civil Procedure provides that a defendant may
seck dismissal of an action when “another action is pending between the same parties for the same
claim.” In considering a motion fo dismiss under Rule 12(b)(8), courts st consider both the identity
of the parties and the identity of the claims. Cricket Cove Ventures, LI .C v. Gilland, 390 8.C. 312, 701
S.E.2d 39 ¢(Ct. App. 2010). In order to warrant dismissal pursuant to Rule 12(b)(8), “the claim

must be precisely or substantially the same in both proceedings. . . .",C?’ 31t
Staff, Inc., 382 S.C. 92, 674 S.E.2d 524, 532 (C1. App. 2009); see also Freemantle v. Preston,
398 5.C. 186, 728 S.E.2d 40, 45 (2012).

The Court has reviewed copies of the pleadings in the related foreclosure actions,
including the Charleston County action that is the subject of the Black Rush Property. The Court
finds that it is uppropriate to take judicial notice of thesc pleadings in ccmszdenng whether dismissal is
warranted under Rule 12(b)(8), SCRCP.

Upon further review and consideration, the Court finds the claims asserted against David

Swanson in this action shoold be dismissed pursuant ta Rule 12(b)(8). The Court finds that the

i 7 ?
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parties 1o the subject claims in this action and the Charleston County action are identical, and that the
claims against David ‘Swanso:_x are substantially the same, if not identical, in both proceedings.
Campare Def’s Hﬁh Am. Answer, Berkeley Co. Case No. 2014-CP-08-2618, 11 55-72 with Def’s
Fifth Am. Answer, Charleston Co. Case No. 2012-CP-10-5887, 7% 65-82. In both actions, Defendant
Whitfield seeks to hold Mr. Swanson Hisble for ébme of process and civil conspiracy for the same
alleged conduct-providing deposition testimony in which he substantiated a convessation that he had
with a bank employee. The Court further observes that these claims were first asserted against Mr.
Swanson in the Charleston County action, and that Mr. Swanson has not filed 2 Rule 12(b)(8) motion
to dismiss in the Charleston County action.

Based upon tﬁe foregoing; the Court finds that with respect 1o the claims Defendant Whitfield
bas asserted against David Swanson in this action, another action is pending between the same parties
for the same claims and that dismissal is warranted pursuant 1o Rule 12(b)(8), SCRCP.

Accordingly, Defendant David Swanson's motion 1o reconsider is GRANTED and the
claims asserted against him in this action are hereby DISMISSED,

IT IS SO ORDERED. |

This Z_‘? day of September, 2016 (
. Circuit Codvt Judge

Menckes @ rNer , South Carolina
Y X
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THE STATE OF SOUTH CAROLINA

In The Court of Appeals _
o
o U
APPEAL FROM BERKELEY COUNTY 2 = }J
Court of Common Pleas 3‘?% % —
' TaB% 2 v
R. Markley Dennis, Jr., Circuit Court Judge %=L e T\
g‘ﬂ‘; I
g2 Z j
Case No. 2012-CP-08-2618 REE B

o
Bank of North Carolina, . \é/

David Swanson, and Cindy

Whitfield Respondents,
V.
Anthony M. Whitfield, Appellant.
PROOQF OF SERVICE

1 certify that I have served the Notice of Appeal on the Respondents Bank of North Carolina,

Cindy Whitfield, and David Swanson by depositing & copy of same in the United States Mail,
postage prepaid, on October 21, 2016, addressed to their attorney of record, as follows:

David W, Overstrect, Esquire
Ezrhart Overstreet, LLC

Post Office Box No. 22528
Charleston, South Cerolina 29413
(843) 972-9400

ATTORNEY FOR RESPONDENT DAVID SWANSON

Brian C. Duffy, Esquire

Thomas A, Limehousg, Jr., Esquire
Duffy & Young, LLC

96 Broad Street

Charleston, South Carolina 29401
(843) 720-2044

ATTORNEYS FOR RESPONDENT BANK OF NORTH CAROLINA

(Continued on the following page.)
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Paul B. Ferrara, i1}, Esquire
Ferrara Law Firm, PLLC

2300 Otranto Road

N. Charleston, South Carolina 29406
{843) 559-5511

ATTORNEY FOR RESPONDENT CINDY WHITFIELD

W w
: 23 {McCumber, Esquire
Slotchiver & Slotchiver, LLP

44 State Street

Charleston, South Carolina 29401

(843) 577-0261 )
ATTORNEY FOR APPELLANT
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SLOTCHIVER & SLOTCHIVER, L.L.P.
ATTORNEYS AT LAW
o~ EST. 1959 v
IRVIN J, SLOTCHIVER a4 STATE STREET

DANIEL S. SLOTCHIVER CHARLESTON, SC 29401-2810

STEPHENR M, SLOTCHIVER —

—_— TELEPHONE (843) 877-6531
ANDREW J, McCUMBER FACSIMILE {843) 577.0261

October 24, 2016

VIAUS MAIL

MARY P. BROWN

BERKELEY COUNTY CLERK OF COURT
-COURT OF COMMON PLEAS

300-B CALIFORNIA AVENUE

POBOX 219

MONCKS CORNER, SC 29461

Re: . Harbor Nationgl Bank vs, Anthony M, Whitfield
File No.: 2012-CP-08-2618

Dear Ms. Brown:

Enclosed for filing you will pléase find one (1) Notice of Appeal with regards to the above-
referenced matter. Please return a clocked copy to me using the self-addressed postage paid
envelope also enclosed.

Plesse do not hesitate to contact me or my office if you should fequire anything further from us
with regard to same, [ thank you in advance for your time and attention o this matter.

AJM/ssh
Enclosures (as stated)

www.slotchiverlaw.com
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Bank of North Carolins,

Whitfield

Anthony M. Whitfleld,

Case No. 2012-CP-08-3478 g /

David Swanson, and Cindy

Respondents,
v.
-Appellant.
NOTICE OF APPEAL

Anthony M. Whitfield, the Defendant / Third Party Plaintiff in the above referenced action
hereby notices all Counsel of Record their intent to Appeal the September 29, 2016 order of the -
Honorable R. Markley Dennis, Jr. granting Respondent David Swanson’s Rule 59(¢) motion.
Appellant received written notice of entry of this order on Octaber 3, 2016.

Respectfully submitted this 21st day of October,

Other Counsel of Record:
(Continued on the following page)

ew J. NlcCumber, Esquire
Slotchiver &\Slotchiver, LLP
44 State Street

Charleston, South Carolina 29401
(843) 577-0261

ATTORNEY FOR APPELLANT
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Daniel 8. Slotchiver, Esquire
Slotwchiver & Slotchiver, LLP

44 State Street

Charleston, South Carolina 29401
(843) 577-0261

ATTORNEY FOR APPELLANT

Brent Halversen, Esquire
Halversen & Associates

171 Church Street, Suite 330
Charleston, South Carolina 29401
(843) 284-5790

ATTORNEY FOR APPELLANT

David W, Qverstreet, Esquire
Earhart Overstreet, LLC

Post Office Box No. 22528
Charleston, South Carolina 29413
(843) 972-9400

ATTORNEY FOR RESPONDENT DAVID SWANSON

Brian C. Duffy, Esquire

Thomas A. Limehouse, Jr., Esquire
Duffy & Young, LLC

96 Broad Street

Charleston, South Carolina 29401
(843) 720-2044

ATTORNEYS FOR RESPONDENT BANK OF NORTH CAROLINA

Pau) B, Ferrara, 111, Esquire
Ferrara Law Firm, PLLC

2300 Otranto Road

N. Cherleston, South Carolina 29406
(843) 559-5511

ATTORNEY FOR RESPONDENT CINDY WHITFIELD
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STATE OF SOUTH CAROLINA JUDGMENT IN A CIVIL CASE
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Bank of North Carolina Whitfield, et al.

Anthony Whitfleld, Third Party Plaintiff David Swanson, Third Party Defendant
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Submitted by: or
[J Selr-Represented Litigant

Attormey for s L] Plaintiff  [_] Dcfcndaj

DISPOSITION TYPE (CHECK ONE) -]
JURY VERDICT. This action came before the court for a trial by jury. The Sges-
have been tried and a verdict rendered. (P
DECISION BY THE COURT. This action came to tria) ar hearing before ¢
The issues have been tried or heard and a decision rendered. g‘?
ACTION DISMISSED (CHECK REASON): [1] Rule 12(b), SCRCP; {] Rule5
SCRCP (Vol. Nonsuit); [] Rule 43(k), SCRCP (Seuled); L] Other »
ACTION STRICKEN (CHECK REASON): [] Rule 40(j), SCRCP; [] Bankrig®
(] Binding arbitrstion, subject {0 right tu restors ta confirm, vacate or modify 4
arbitration award; [] Qther

O BISPOSITION OF APPEAL TO THE CIRCUIT COURT (CHECK APPLICABLE BOX):
[ Afficmed; [J Reversed: [] Remanded; [ Other :
NOTE: ATTORNEYS ARE RESPONSIBLE FOR NOTIFYING LOWER COURT, TRIBUNAL, OR
ADMINISTRATIVE AGENCY OF THE CIRCUIT COURT RULING IN THIS AFPEAL.
IT IS ORDERED AND ADJUDGED: Bq Sex atiached arder (formal order to follow) [ statemen of Judgment
by the Court: Third Party Defendant's Motion to Reconsider Granted.

ORDER INFORMATION
This order [X] ends [} does nat end the case.
Additional Information for the Clerk :

L}

Oo0ORO

a5
| He 62438
-

INFORMATION FOR THE JUDGMENT INDEX
Complete this section below when the judgment affects tifle to real or personal property ot if any amount
shonld be eorolled. If there is no judament Information, Indicate “N/A™ in one of the boues belaw.

Judgraent in Favor of Jodgment Apainst Judgment Amount To be
(L4st name{s} below) (List name(s) below) Enrolled
(List amouni(s) below)
$
$
$

1f applicable, describe the property, including tax map information and address, referenced in the order:

The judgment information above has bezn provided by the submitting party. Dispules concemning the amounts caateined in this
form may be addressed by way of motion pursuant to the SC Rules of Clvit Procedure. Amounts to be computed such as interest
or additionsl 1axable costs nol availsble at the ime the farm nod final order are submitted to the judge may be provided to the clerk.
Note: Title abatractors and resesrchers shouid refer to the official court order for judgment delails.
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Circuit Court Judge Judge Code Dale

For Clerk of Court Office Use Gnly

This judgmeni was cnlered on tho day of .20 and s vopy ailed first class or
placed in the appropriate attorney’s box on this day of .20 _ta attorneys of recand of
1o parties (when appearing pro se) as follows:

ATTORNEY(S) FOR THE PLAINTIFF(S) ATTORNEY(S) FOR THE DEFENDANTY(S)
. CLERK OF COURT
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STATE OF SOUTH CAROLINA y IN THE COURT OF COMMON PLEAS
) IN THE NINTH JUDICIAL CIRCUIT

COUNTY OF BERKELEY y CASE NO.: 2012-CP-08-3478
3 ;
Bank of North Carolina, )
)
Plaintiff, )
)
vs, ) ORDER GRANTING
) MOTION TO RECONSIDER
Anthony Whitfield and Cindy Whitfield, )
)
Defendants, )
)
Anthony Whitfield, ) ] — %
) s =
Third Party Plaintiff, ) . &8
-0 kre s
) N
VS, ) w
) z
David Swanson, ) 2= T
Third Party Defendant. ) s
&

)

This matter comes before the Court on Third-Pasty Defendant David Swanson's motion

to reconsider filed July 18, 2016 requesting reconsideration of the Court's June 30, 2016 order
den&ing his motion to dismiss. A hearing was held on September 20, 2016. Counsel for Plaintiff
Bank of North Carolina, Defendant Anthony Whitfield, and Third-Party Defendant David
Swanson were present. For the reasons set forth herein, Third Party-Defendant Swenson’s
motion is granted.
Inkr on

This lawsuit is one of six foreclosure actions filed by Bank of North Carolina against
Anthony Whitfield. Two actions are pending in Berkeley Couaty: Case Nos. 2012-CP-08-2618,
and 2012-CP-08-3478; three are pending in Dorchester County: Case Nos. 2014-CP-18-0358,

2014-CP-18-1792, and 2014-CP-18-1793; and one s pending in Charleston County: Case No. 2012-

) | ;
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CP-10-5887. Defendant Whitfield initially asserted claims against David Swanson in the Charleston
County action alleging causes of action for abuse of process and civil conspiracy, and subsequently
asserted identical claims against Mr. Swanson in each of the five remaining foreclosure actions.

Mt. Swanson is an attorney at Haynsworth Sinkler Boyd, P.A. The claims againsi him arise
out of advice he gave the bank conceming the renewal of the loan on the property that is the subject of
the Charleston County foreclosure action, which is refesred 1o in the pleadings as the “Black Rush
Property.” Defendant Whitfield alleges that Mr. Swanson never actually provided the advice to the
bank, but conspired with the bank to fabricate a defense to Defendant Whitfield’s counterclaims by
providing deposition testimony in which he substantiated a conversation that he had with a bank |
employee. These allegations form the basis of Defendant Whitfield's claims against Mr. Swanson in
each of the six foreclosure actions.

Defendant Swanson moved to dismiss the claims agaiust him pursuant to Rules 12(b)(8) and
12(f) of the South Carolina Rulm of Civil Proceduse on grounds that another action is pending
between the same partiés for the same claim. Defendant Swanson also moved to dismiss the claims
against him in Berkeley County Case No. 2012-CP-08-2618, and Dorchester County Case Nos. 2014-
CP-18-0358, 2014-CP-18-1792, and 2014-CP-18-1793 on the same grounds.

The Court heard Defendant Swansan’s motions to dismiss in this action and Berkeley
County Case No. 2012-CP-08-2618 on June 27, 2016. Counsel for Bauk of Notth Carolina,
Anthony Whitfield, and David Swanson were present, and the Court was presented with copies
of the pleadings from the Charleston County foreclosute action. The Court denied the motions by
way of Form 4 orders ectered on Juge 30, 2016, On July 11, 2016, Defendant Swanson served

motions to reconsider in both Berkeley County actions, attaching as exhibits three orders granting

e
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Defendant Swanson's motions to dismiss in Dorchester County Case Nos. 2014-CP-18-0358, 2014-
CP-18-1792, and 2014-CP-18-1793.
Findings and Conclusions -

Pursuant to Rule 59(e), SCRCP, a party may request that a trial court reconsider its prior
ruling where the party believes the trial cour! misunderstood, failed to fully consides, or
overlooked an argument or issue. Elam v. South Carolina Dept, of Transp., 361 S.C.9, 602
$.B.2d 772, 780 (2004). Upon this Court’s review and consideration of the parties’ arguments
and submissions, the pleadings in this action and the related foreclosure actions, and the
applicable law regarding the motion to dismiss, the Court finds that reconsideratloﬁ is warranted.

Rule 12(b)(8) of the South Carolina Rules of Civil Procedure provides that a defendant may

- seek dismissal of an action when “unother action is pending between the same parties for the same
claim.” In considering a motion to dismiss under Rule 12(b)(8), courts must consider both the identity
of the pasties and the identity of the claims. Crickel Cove Ventures, LLC v. Gilland, 390 S.C. 312, 701
S.E2d 39 (Qt. App. 2010). In order to warrant dismissal pursuant to Rule 12(b)8), *the claim
must be precisely or substantially the same in both pmceeding;:. ... Capital City Ins. Co. v, BF
Staff, Inc., 382 S.C. 92, 674 S.E.2d 524, 532 (C1. App. 2009); see ulso Freemantie v. Preston,
398 S.C. 186, 728 S.E.2d 44, 45 (2012).

The Court has reviewed capies of the pleadings in the refated foreclosure aclions,
including the Charleston County action that is the subject of the Black Rush Property. The Court
finds that it is appropriate to take judicial notice of these pleadings in considesing whether dismissal is
warranted under Rule 12(b)(8), SCRCP.

Upon further review and consideration, the Court finds the claims asserted against Davnd

Swanson in this action should be dismissed pursuant to Rule 12(b)(8). The Court finds that the

0003 3
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pasties to th_e subject claims in this action and the Charleston County action are identical, and that the
claims against Duvid Swanson are substantially the same, if not identical, in both proceedings.
Compare Det's Fourth Am. Answer, Berkeley Co. Case No, 2014-CP-08-3478, 91 55-72 with
Def's Fifth Am. Answer, Charleston Co. Case No. 2012-CP-10-5887, 11 65-82. in both actions,
Defendant Whitfield seeks to hold Mr. Swanson liable for abuse of process and civil conspiracy for
the same alleged conduct-providing deposition festimony in which he substantiated a conversation
that he had with a hank emplayee. The Court further observes that these claims were first asseried
against Mr. Swanson in ths Charleston County action, and that Mr. Swanson has not filed 2 Rule
12(b}(8) mation to dismiss in the Charleston County action.

Bgsed upon the foregoing, the Court finds that with respect o the claims Defendant Whitfield
has asserted against David Swansen in this action, another action is pending between the same parties
for the same claims and that dismissal is warranted pursuant o Rule 12(b)(8), SCRCF.

Accordingly, Defendant David Swanson's motion to reconsider is GRANTED and the
claims asserted against him in this action are hereby DISMISSED.

IT IS SO ORDERED.

Th"s.z_k_.g-day of September, 2016 P BN\, d0on A
R. Markley Deanis, Jt/
Circuit Court Judge /

Mane¥s @’ﬂ@f , South Carolina

VMH
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THE STATE OF SOUTH CAROLINA

In The Court of Appeals

APPEAL FROM BERKELEY COUNTY

Court of Common Pleas

R. Markley Dennis, Jr., Circuit Court Judge

Case No. 2012-CP-08-3478

Bank of North Carolina,

David Swanson, and Cindy
Whitfield Respondents,
- v.
Anthony M. Whitfield, Appellant.
PROOF OF SERVICE

I certify that I have served the Notice of Appeal on the Respondents Bank of North Carolina,
Cindy Whitfield, and David Swanson by depositing a copy of same in the United States Mail,
postage prepaid, on October 21, 2016, addressed to their attorney of record, as follows:

David W, Overstreet, Esquire
Earhart Overstreet, LLC

Post Office Box No. 22528
Charleston, South Carolina 29413
(843) 972-9400

ATTORNEY FOR RESPONDENT DAVID SWANSON

Brian C. Duffy, Esquire

Thomas A. Limehouse, Jr., Esquire
Duffy & Young, LLC

96 Broad Street

Charleston, South Cerolina 29401
(843) 720-2044

ATTORNEYS FOR RESPONDENT BANK OF NORTH CAROLINA

(Continued on the fellowing page.)
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Paul B. Fereara, 1, Esquire
Ferrara Law Firm, PLLC

2300 Otranto Road '
N, Charlestan, South Carolina 29406
(843) 559-5511

ATTORNEY FOR RESPONDENT CINDY WHITFIELD

At . MicCumber, Esquire
Slotchiver &Slotchiver, LLP

44 State Street

Charleston, South Carolina 29401
(843) 577-0261

ATTORNEY FOR APPELLANT

Pape2o0f2
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SLOTCHIVER & SLOTCHIVER, L.L.P.

ATTORNEYS AT LAW
v~ EST. 1959 »n
IRVIN J. SLOTCHIVER : a4 STATE STREET
DANIEL S. SLOTCHIVER CHARLESTON. SC 2940(-2810
STEPHEN M. SLOTCHIVER T m
TELEPHONE {943} 5776531
ANDREW J. McCUMBER FACSIMILE (843) 577.0261

October 24, 2016

YIA U.S. MAIL

MARY P. BROWN

BERKELEY COUNTY CLERK OF COURT
COURT OF COMMON PLEAS

300-B CALIFORNIA AVENUE

PO Box 219

MONCKs CORNER, SC 29461

Re: H: ional-B, tho thield
File No.: 2012-CP-08-3478

Diear Ms. Brown:
Enclosed for filling you will please find one (1) Notice of Appeal with regards to the above-
referenced matter. Please retuen a clocked copy to me using the self-addressed postage paid

envelope also enclosed.

Please do not hesitate to contact me or my office if you should require anything further from us
with regard to same. 1 thank you in advange for your time and anention to this matter.

AJM/ssh

Enclosures (as stated)

www.slolchiverlaw.com -
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included by any of the parties and not any other material.

Respectfully submitted this28thday of February . ,2018

By: N
" -~ BUO/TCHIVER, LLP

~Aridrew J. McQumber, Esquire
Daniel S. Slotchiver, Esquire
44 State Street ‘
Charleston, South Carolina 29401
Telephone: (843) 577-6531

6:\'
HALVERSEN & ASSOCIATES, LLC
Brent S. Halversen, Esquire
171 Church Street, Suite 330

Charleston, South Carolina 29401
Telephone: (843) 284-5790

COUNSEL FOR THE APPELLANT

Charleston, South Carolina
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