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STATE OF SOUTH CAROLINA y IN THE COURT OF COMMON PLEAS
)y IN THE FIRST JUDICIAL CIRCUIT

COUNTY OF DORCHESTER ) CASE NO.: 2014-CP-18-0358
)
Bank of North Carolina, )
)
Plaintiff, )
)

vS. ) ORDER GRANTING MOTION TO
: ) DISMISS THIRD-PARTY COMPLAINT
Anthony Whitfield and Cindy Whitfield, )
)
Defendants, )
)
Anthony Whitfield, )
)
Third Party Plaintiff, )
)
Vs, )
)
David Swanson, )
Third Party Defendant. ) .

)

This matter comes before the Court on Third-Party Defendant David Swanson’s motion
to dismiss the Third-Party Complaint. A hearing was held on June 1, 2016. Counsel for Plaintiff
Bank of North Carolina, Defendant/Third-Party Plaintiff Anthony Whitfield, and Third-Party
Defendant David Swanson were present. For the reasons set forth herein, Third-Party
Defendant’s motion is granted.

| Introduction

This lawsuit is one of six foreclosure actions filed by Bank of North Carolina against
Anthony Whitfield. Three actions are pending in Dorchester County: Case Nos. 2014-CP-18-
0358, 2014-CP-18-1792, and 2014-CP-18-1793; two are pending in Berkeley County: Case Nos.
2012-CP-08-2618, and 2012-CP-()8-3478; and one is pending in Charleston County: Case No. 2012-

CP-10-5887. 1n each of the six foreclosure actions, Defendant/Third Party Plaintiff has asserted
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identical third-party claims against David Swanson alleging causes of action for abuse of pmcess and
civil conspiracy.

Third-Party Defendant David Swanson is an attorney at Haynsworth Sinkler Boyd, P.A.

The third-party claims against him arise out of advice he gave the bank concerning the renewal of the
loan on the property that is the subject of the Charleston County foreclosure action, which is referred
to in the pleadings as the “Black Rush Property.” Third Party Plaintiff alleges that Mr. Swanson ﬁcvcr
actually provided the advice to the bank, and that he and the bank lied about providing the advice in
order to fabricate a defense to Third Party Plaintiff's counterclaims against the bank.

Third-Party Defendant Swanson has moved to dismiss in this action pursuant to Rules
12(bX(8), 12(f) and 14(a) of the South Carolina Rules of Civil Procedure on grounds that another
action is pending between the éame parties for the same claim, and that the claims against him are not
the proper subject of third-party claims because they do not allege derivative liability.

Findings and Conclusions

Rﬁlc 12(b)(8) of the South Carolina Rules of Civil Procedure provides that a defendant may
seek dismissal of an action when “another action is pending between the same parties for the same
claim.” In considering a motion 1o dismiss under Rule 12(b)X8), courts must consider both the identity

of the parties and the identity of the claims. Cricket Cove Ventures, LLC v. Gilland, 390 S.C. 312, 701

S.E.2d 39 (Ct. App. 2010). In order to warrant dismissal pursuant to Rule 12(b)(8), “the claim

must be precisely or substantially the same in both proceedings. . . .” Capital City Ins. Co. v. BP

Staff, Inc., 382 S.C. 92, 674 S.E.2d 524, 532 (Ct. App. 2009); see aiso Freemantle v. Preston,

398 S.C. 186, 728 S.E.2d 40, 45 (2012).
In support of this motion, Third-Party Defendant presented the Court with a copy of the

pleadings in the related Charleston County action that is the subject of the Black Rush Property. The
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Court finds that it is appropriatc to take judicial notice of these pleadings in considering whether
dismissal is warranted under Rule 12(h)(8), SCRCP.

Based on thi§ Court’s review of the pleadings in this action and the Charleston County action,
the Court finds that the parties to the third-party claims are identical iﬁ both actions, and that the
claims against David Swanson are substantially the same, if not identical, in both proceedings.
Compare Def.'s Am. Answer and Third Party Compl., Dorchester Co. Case No. 2014-CP-18-
0358, T 55-72 with Def.’s Am. Answer and Third Party Compl., Charleston Co. Case No. 2012-
CP-10-5887, 1165-82. Accordingly, the Court finds that dismissal of the Third-Party Complaint in this
action against David Swanson is warranted pursuant to Rule 12(b)(8), SCRCP.

Alternatively, Third-Party Defendant moves to dismiss the third-party claim pursuant to Rule
14(a) of the South Carolina Rules of Civil Procedure. Rule 14(a) permits a defendant to assert
claims as a third-party plaintiff against 2 person who is not a party to the action, but only where
the third party “is or may be liable to him or all ar part of the plaintiff s claim against him.”
(emphasis added). In other words, it is not whether the third-party claim is somehow related to
thc original action, but whether the defcndant has a claim agginst a third party for all or part of
the original claim that would shift liability for the original claim frdm the defendant to the third-
party.

* Here, the original action is a foreclosure action initiated by Bank of North Carolina
against Anthony Whitfield. chardless of whether the third-party claims are somehow related to
the foreclosure action, Defendant’s third-party claims for abuse of process and civil conspiracy
do not seek to and cannot shift any liability he may have to the bank in the original foreclosure

action to David Swanson. Accordingly, the Court finds that the claims in the Third-Party
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Complaint are not premised on dcrivative liability, and therefore the Third-Party Complaint
should be dismissed pursuant to Rule 14(a), SCRCP.

Accordingly, Third-Part Defendant’s motion to dismiss is GRANTED.

Ao, I

Diarfe S. Goodstein ~
Circuit Court Judge

IT IS SO ORDERED. |

This” 7 _day of Bt 3616

, South Carolina
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FORM 4

STATE OF SOUTH CAROLINA JUDGMENT IN A CIVIL CASE

COUNTY OF DORCHESTER CASE NUMBER 2014CP1300358

IN THE COURT OF COMMON PLEAS

Bank of North Carolina Anthony M Whitfield BNC Bancorp

Seth Warren Whitaker Cindy Whitfield David Swanson
PLAINTIFF(S) DEFENDANT(S)

Attorpey for: O Plaintiff O Defendant
Submitted by: - ] Self-Represented Litigant

DISPOSITION TYPE (CHECK ONE)
O JURY VERDICT. Thjs action came before the court for a trial by jury. The issues have been tried and a verdict rendered.

DECISION BY THE COURT. This action came to trial or hearing before the court. The issues have been tried or heard and a

® decision rendered. [J See Pape 2 for additional information.

o ACTION DISMISSED (CHECK REASON): ‘ {0 Rule 12(b), SCRCP; {0 Rule 41(a), SCRCP (Yol Nonsuit);
0 Rule 43(k), SCRCP (Settled); 03 Other:
0 ACTION STRICKEN (CHECK REASON): 0 Rule 40(j) SCRCP; {3 Bankrupicy;
O Binding arbitration, subject to right to restore to confirm, vacate or O Other: %
modify arbitration award; P 3 C-;
o DISPOSITION OF APPEAL TO THE CIRCUIT COURT (CHECK APPLICABLE BOX): LT - S
" [OAffirmed; O Reversed; U Remanded; O Other: L otog
po O

NOTE: ATTORNEYS ARE RESPONSIBLE FOR NOTIFYING LOWER COURT, TRIBUNAL, OR ADMINISTRA'H’%AGENE%OF TQE

CIRCUIT COURT RULING IN THIS APPEAL.

~~ t.-

IT IS ORDERED AND ADJUDGED: X See attached order; (formal order 1o follow) [ Statement of Judgmcntﬁ‘iﬁe’ Courf{}.
ORDER INFORMATION

This order J ends X does not end the case.
Additional Information for the Clerk:

INFORMATION FOR THE JUDGMENT INDEX
Complete this section below when the judgment affects title to real or personal property or if any amount should be enrolled. If
there is no judgment information, indicate “N/A” in one of the boxes below.

Judgment in Favor of . Judgment Against
(List name(s) below) (List name(s) below)

Judgment Amount To be Enrolled
(List amount(s) below)

if applicable, describe the property, including tax map information and address, referenced in the order:

The judgment information above has been provided by the submitting party. Disputes concerning the amounts contained

in this form may be addressed by way of motion pursuant to the SC Rules of Civil Procedure. Amounts to be computed
such as interest or additional taxable costs not aveilable at the time the form and final order are submitted to the judge
may be provided to the clerk. Note: Title abstractors and researchers should refer to the official court order for

judgment details,

Diane S. Goodstein 2112 7/15/2016
Circait Court Judge Jadge Code Date
CPFORMA4CM

SCCA SCRCP Form 4C (Rewscd 3/2013)
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For Clerk of Court Office Use Only

This judgment was entered on 7/15/2016, and a copy mailed first class or placed in the appropriate attorney’s box on 7/15/2016, to
attorneys of record or to parties (when appearing pro se) as follows:

Robert Alan Bernstein PO Box 20519 Charleston, SC Brent Souther Halversen 171 Church Street Suite 330
29413-0519 _ Charleston, SC 29401
Brian C Duffy/Seth Warren Whitaker 96 Broad Street . Daniel Scott Slotchiver/Andrew Joseph McCumber 44
Charleston, SC 29401 State Street Charleston, SC 29401.2810
Paul B, Ferrara II 2300 Otranto Rd. N. Charleston, SC
25406-9603

David W. Overstrect/Michael B. McCali/Steven Raymond
Kropski PO Box 22528 Charleston, SC 29413

ATTORNEY(S) FOR THE PLAINTIFF(S) ATTORNEY(S) FOR THE DEFENDANT(S)

CRAl PN b

Court Reporter Cheryl Graham - Clerk of Court

ADDITIONAL INFORMATION REGARDING DECISION BY THE COURT AS REFERENCED ON PAGE 1.

This action came 1o trial or hearing before the court. The issues have been tried or heard and a decision rendered.

CPFORMACm v
SCCA SCRCP Form 4C (Revised 3/2013)
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS

) IN THE FIRST JUDICIAL CIRCUIT

COUNTY OF DORCHESTER ) CASE NO.: 2014-CP-18-1792
)
“Bank of North Carolina, )
)
Plaintiff, )
)
vs. ) ORDER GRANTING MOTION TO
' ) DISMISS THIRD-PARTY COMPLAINT
Anthony Whitfield and Cindy Whitfield, )
)
Defendants, )
Anthony Whitfield, ) e~
) e -
Third Party Plaintiff, ) —
\/ David Swanson, . ) s
Third Party Defendant. ) wn
)

This matter comes before the Court on Third-Party Defendant David Swanson’s motion
to dismiss the Third-Party Complaint. A hearing was held on June 1, 2016. Counsel for Plaintiff
Bank of North Carolina, Defendant/Third-Party Plaintiff Anthony Whitfield, and Third-Party
Defendant David Swanson were present. For the reasons set forth herein, Third-Party
Defendant’s motion is granted.

Introdﬁction

This lawsuit is one of six foreclosure actions filed by Bank of North Carolina against
Anthony Whitfield. Three actions are pending in Dorchester County: Case Nos. 2014-CP-18-
0358, 2014-CP-18-1792, and 2014-CP-18-1793; two are pending in Berkeley County: Case Nos.
2012-CP-08-2618, and 2012-CP-(8-3478; and one is pending in Charleston County: Case No. 2012-

CP-10-5887. In each of the six foreclosure actions, Defendant/Third Party Plaintiff has asserted
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identical third-party claims against David Swanson alleging causes of action for abuse of process and
civil conspiracy. |

Third-Party Defendant David Swanson is an attorney al Haynsworth Sinkler Béyd, P.A.

The third-party claims against him arise out of advice he gave the bank concerning the renewal of the
loan on the property that is the subject of the Charleston County foreclosure action, which is referred
to in the pleadings as the “Black Rush Property.” Third Party Plaintiff alleges that Mr. Swanson never
actually provided the advice to the bank, and that he and the bank lied about providing the advice in |
order to fabricate a defense to Third Party Plaintiff’s counterclaims against the bank.

Third-Party Defendant Swanson has moved to dismiss in this action pursuant to Rules
12(b)(8), 12(f) and 14(a) of the South Carolina Rules of Civil Procedure on grounds that another
action is pending between the same parties for the same claim, and that the claims against him are not
the-proper subject of third-party claims because they do not allege derivative liability.

Findings and Conclusions

Rule 12(b)(8) of the South Carolina Rules of Civil Procedure provides that a defendant may
seek dismissal of an action when “another action is pending between the same parties for the same -
claim.” In considering a motion to dismiss under Rule 12(b)(8), courts must conside; both .the identity

of the parties and the identity of the claims. Cricket Cove Ventures, LIC v. Gilland, 390 S.C. 312, 701

S.E.2d 39 (Ct. App. 2010). In order to warrant dismissal pursuant to Rule 12(b)(8), “the claim
must be precisely or substantially the same in both proceedings. . . .” Capital City Ins. Co. v. BP

Staff, Inc., 382 S.C. Y2, 674 S.E.2d 524, 532 (Ct. App. 2009);_see also Freemantle v. Preston,

398 S.C. 186, 728 S.E.2d 40, 45 (2012).
In support of this motion, Third-Party Defendant presented the Court with a copy of the

pleadings in the related Charleston County action that is the subject of the Black Rush Property. The
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Court finds that it is apprapriate to take judicial notice of these pleadings in considering whether
dismissal is warranied under Rule 12(b}(8), SCRCP.

| Based on this Court’s review of the pleadingé in this action and the Charleston County action,
the Court finds that the parties to the third-party claims are identical in both actions, and that the
claims against David Swanson are substantially the same, if not identical, in both proceedings.
Compare Def.’s Am. Answer and Third Party Compl., Dorchester Co. Case No. 2014-CP-18-

1729, M 55-72 with Def.’s Am. Answer and Third Party Compl., Charleston Co. Case No. 2012-

CP-10-5887, 1165-82. Accordingly, the Court finds that dismissal of the Third-Party Complaint in this -

action against David Swanson is warranted pursuant to Rule 12(b)(8), SCRCP.

Alternatively, Third-Party Defendant moves to dismiss the third-party claim pursuant to Rule

14(a) of the South Cgrolina Rules of Civil Procedure. Rule 14(a) permits a defendant to assert

claims as a third-party plaintiff against a person who is not a party to the action, but only where
the tﬁird party “is or may be liable to him or all or part of the plaintiff's claim against him.”
(emphasis added). In other words, it is not whether the third-party claim is somehow related to
the original action, but whether the defendant has a claim against a third party for all or part of
the o»riginal claim that wbuld shift liability for the original claim from the defendant to the third-
party.

Here, the original action is a foreclosure action initiated by Bank of North Ca;olina
against Anthony Whitfield. Regardless of whether the third-party claims are somehow related to
the foreclosure action, Defendant’s third-party claims for abuse of process and civil conspiracy
do not seek to and cannot shift any liability he may have to the bank in the original foreclosure

action to David Swanson. Accordingly, the Court finds that the claims in the Third-Party
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Complaint are not premised on derivative liability, and therefore the Third-Party Complaint
should be dismissed pursuant to Rule 14(a), SCRCP.

Accordingly, Third-Part Defendant’s motion to dismiss is GRANTED.

IT IS SO ORDERED.

This ~/ day o%

Biane/S, Goodstein
Circuft Court Judge
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FORM 4

STATE OF SOUTH CAROLINA JUDGMENT IN A CIVIL CASE

COUNTY OF DORCHESTER CASE NUMBER 2014CP1801792

IN THE COURT OF COMMON PLEAS

Bank of North Carolina Anthony M Whitfield Anthony M Whitfield Cindy Whitfield

Seth Warren Whitaker BNC Bancorp David Swanson
PLAINTIFF(S) DEFENDANT(S)

, Attorney for: (O Plaintiff O Defendant
Submitted by: [J Self-Represented Litigant

DISPOSITION TYPE (CHECK ONE)
g  JURY VERDICT, This action came before the court for a trial by jury. The issues have been tried and a verdict rendered.
DECISION BY THE COURT. This action came to trial or hearing before the court. The issues have been tried or heard and a

B decision rendered. 0 Sge Page 2 for additional information.

! ACTION DISMISSED (CHECK REASON): O Rule 12(b), SCRCP; {3 Rule 41(a), SCRCP (Vol. Nonsuit);
{7 Rule 43(k), SCRCP (Senled); 0 Other: ’

0 ACTION STRICKEN (CHECK REASON): 03 Rule 40(j) SCRCP; {3 Bankruptey;
[0 Binding arbitration, subject 1o right to restore to confirm, vacate or O Other:

medify arbitration award,;
O  DISPOSITION OF APPEAL TO THE CIRCUIT COURT (CHECK APPLICABLE BOX):

O Affimed; [0 Reversed; [} Remanded; O Other:

NOTE: ATTORNEYS ARE RESPONSIBLE FOR NOTIFYING LOWER COURT, TRIBUNAL, OR ADMNSTRA'H‘VEKGEN@ OF THE
CIRCUIT COURT RULING IN THIS APPEAL. :21 . 9%
lT IS ORDERED AND ADJUDGED & Sec attached order; (formal order 10 follow) 3 Statement of Judgmcnl—&y thc Couftp
ORDER INFORMATION
This order [J ends & does not end the case.
Additional Information for the Clerk:

INFORMATION FOR THE JUDGMENT INDEX
Complete this section below when the judgment affects title to real or personal property or if any amount should be enrolied. If
there is no judgment information, indicate “*N/A” in one of the boxes below.

e o e g 8 457 s e

Judgment in Favor of Judgment Against Judgment Amount To be Enrolled
(List name(s) below) (List name(s) below) : (List amount(s) below)

If applicable, describe the property, including tax map information and address, referenced in the order:

The judgment information above has been provided by the submitting party. Disputes concerning the amounts contained
in this form may be addressed by way of motion pursuant to the SC Rules of Civil Procedure. Amounts to be computed
such as interest or additional taxable costs not available at the time the form and final order are submitted to the judge
may be provided to the clerk. Note: Title abstractors and researchers should refer to the official court order for
judgment details.

Diane S. Goodstein e _ 2112 L ) 182016
Circuit Court Judge Judge Code Date
CPFORMACm

SCCA SCRCP Form 4C (Revised 3/2013)
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For Clerk of Court Office Use Only

This judgment was entered on 7/15/2016, and a copy mailed first class or placed in the appropriate attorney's box on 7/15/2016, to

attorneys of record or to parties (when appearing pro se) as follows:

Robert Alan Bernstein/P.O. Box 20519 Charleston, SC
29413-0519

Brian C Duffy/Seth Warren Whitaker/Thomas Ashley
Limehouse Jr. 96 Broad Street Charleston, SC 29401

ATTORNEY(S) FOR THE PLAINTIFF(S)

Court Reporter

Brent Souther Halversen 171 Church Street Suite 330
Charleston, SC 29401

Daniel Scott Slotchiver/Andrew Joseph McCumber 44
State Street Charleston, SC 29401-2810

Paul B, Ferrarsa 11 2300 Otranto Rd. N. Charleston, SC
29406-9603 ’

David W. Overstreet/Michael B. McCall/Steven Raymond
Kropski PO Box 22528 Charleston, SC 29413

ATTORNEY(S) FOR THE DEFENDANT(S)

Gt Heabian

Cheryl Graham - Clerk of Court

ADDITIONAL INFORMATION REGARDING DECISION BY THE COURT AS REFERENCED ON PAGE 1.

This action came to trial or hearing before the court. The issues have been tried or heard and a decision rendered.

CPFORMACm
SCCA SCRCP Form 4C (Revised 3/2013)
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STATE OF SOUTH CAROLINA } IN THE COURT OF COMMON PLEAS
y IN THE FIRST JUDICIAL CIRCUIT

COUNTY OF DORCHESTER y CASE NO.: 2014-CP-18-1793
)
Bank of North Carolina, )
)
Plaintiff, )
)
Vs. ) ORDER GRANTING MOTION TO
) DISMISS THIRD-PARTY COMPLAINT
Anthony Whitfield and Cindy Whitfield, )
)
Defendants, )
) L
Anthony Whitfield, ) = =oae
) zo2 O -
Third Party Plaintiff, LAl S
Nt e
) T
Vs. ) e R - )
) e = 2
\/David Swanson, ' ) éi R
:Third Parly Defendant. ; < e -

This matter comes before the Court on Third-Party Defendant David Swanson's motion
to dismiss the Third-Party Complaint. A hearing was held on June 1, 2016. Counsel for Plaintiff
Bank of North Carolina, Defendant/Third-Party Plaintiff Anthony Whitfield, and Third-Party
Defendant David Swanson were present. For the reasons set forth heréin, Third-Party
Defendant’s motion is granted.

Introduction

This lawsuit is one of six foreclosure actions filed by Bank of North Carolina against
Anthony Whitfield. Three actions arc pending in Dorchester Céumy: Case Nos. 2014-CP-18-
0358, 2014-CP-18-1792, and 2014-CP-18-1793; two are pending in Berkeley County: Case Nos.
2012-CP-08-2618, and 2012-CP-08-3478; and one is pending in Charleston County: Case No. 2012-

CP-10-5887. In each of the six foreclosure actions, Defendant/Third Party Plaintiff has asserted

AN
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identical third-party claims against David Swanson alleging causes of action for abuse of process and
civil conspiracy.

Third-Party Defendant David Swanson is an attorney at Haynsworth Sinkler Boyd, P.A.

The third-party claims against him arise out of advice he gave the bank concerning the renewal of the
loan on the property that is the subject of the Charleston County foreclosure action, which is referred
to in the pleadings as the “Black Rush Property.” Third Party Plaintiff alleges that Mr. Swanson never
actually provided the advice to the bank, and that he and the bank lied about providing the advice in
order to fabricate a defense to Third Party Plaintiff's counterclaims against the bank.

Third-Party Defendant Swanson has moved to dismiss in (his action pursuant to Rules
12(bX8), 12(f) and 14(a) of the Sogth Carolina Rules of Civil Procedure on grounds that another
action is pending betwcen the same parties for the same claim, and that the claims against him are not
the proper subject of third-party claims because they do not allege derivative liability.

Findings and Conclusions
Rule 12(b)(8) of the South Carolina Rules of Civil Procedure provides that a defendant may

seek dismissal of an action when “another action is pending between the same parties for the same

claim.” In considering a motion to dismiss under Rule 12(b)(8), courts must consider both the identity

of the parties and the identity of the claims. Cricket Cove Ventures, LLC v. Gilland, 390 S.C. 312, 701

S:E.2d 39 (Ct. App. 2010). In order to warrant dismissal pursuant to Rule 12(b)(8), “the claim

must be precisely or substantially the same in both proceedings. . . .”” Capital City Ins. Co. v. BP

Staff, Inc., 382 S.C. 92, 674 S.E.2d 524, 532 (Ct. App. 2009); see ﬁlso Freemantle v. Preston,
398 S.C. 186, 728 S.E.2d 40, 45 (2012).
In support of this motion, Third-Party Defendant presented the Court with a copy of the

pleadings in the related Chareston County action that is the subject of the Black Rush Property. The
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Court finds that it is appropriatc to take judicial notice of these pleadings in considering whether
dismissal is warranted under Rule 12(b}(8), SCRCP. |

Based on this Court’s review of the pleadings in this action and the Charleston County action,
the Court finds that the parties to the third-party claims are identical in both actions, and that the
claims against David Swanson are substantially the same, if not identical, in both proceedings.
Compgre Def.’s Am. Answer and Third Party Cémpl., Dorchester Co. Case No. 2014-CP-18-
1793, 97 55-72 with Det.’s Am. Answer and Third Party Compl., Charleston Co. Case No. 2012-
CP-10-5887, 1165-82. Accordingly, the Court finds that dismissal of the Third-Party Complaint in this
action against David Swanson is warranted pursuant to Rule 12(b)8), SCRCP.

Alternatively, Third-Party Defendant moves to dismiss the third-party claim pursuant to Rule
14(a) of the South Carolina Rules of Civil Procedure. Rule 14(a) permits a defendant to assert
claims as a third-party plaintiff against a person who is not a.party to the action, but only where
the third party “is or muy be liable to him or all or part of the plaintiff's claim against him.”
(emphasis added). In other words, it is not whether the third-party claim is somehow related to
the original action, but whether the defendant has a claim against a third party for all or part of
the original claim that would shift liability for the original claim from the defendant to the third-
party.

Here, the original action is a foreclosure action initiated by Bank of North Carolina
against Anthony Whitficld. Regardless of whether the third-party claims are somehow related to
the foreclosure action, Defendant’s third-party claims for abuse of process and civil conspiracy
do not seek to and cannot shift any liability he may have to the bank in the original foreclosure

action to David Swanson. Accordingly, the Court finds that the claims in the Third-Party

R.15



Complaint are not premised on derivative liability, and therefore the Third-Party Complaint i
should be dismissed pursuant to Rule 14(a), SCRCP.

Accordingly, Third-Part Defendant’s motion to dismiss is GRANTED.

IT IS SO ORDERED~ /
This _/ dayo 016 ‘/W yd
1 Diand S. Goodstein
Circuit Court Judge

)

i
i
i
i
:

:

Uth Carolina
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Bank of North Carolina Anthony M Whitefield | Anthony M Whitfield Cindy Whitfield
Seth Warren Whitaker BNC Bancorp David Swanson

PLAINTIFFE(S) : DEFENDANT(S)

: Attorney for: [J Plaintiff ([0 Defendant
Submitted by: [ Self-Represented Litigant

DISPOSITION TYPE (CHECK ONE)
g  JURY VERDICT. This action came before the court for a trial by jury. The issues have been tried and a verdict rendered.

DECISION BY THE COURT. This action came to trial or hearing before the court. The issues have been tried or heard and a
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0 ACTION DISMISSED (CHECK REASON): O Rule 12(b), SCRCP; [J Rule 41¢a), SCRCP (Vo!. Nonsuit);
0 Rule 43(k), SCRCP (Settled); O Other: o ~o
0  ACTION STRICKEN (CHECK REASON): [ Rule 40(j) SCRCP; (1 Bankruptey; S =
[J Binding arbitration, subject to right to restore to conﬁrm vacate or 0 Other: L = &
modify arbitration award; e
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<3

NOTE: ATTORNEYS ARE RESPONSIBLE FOR NOTIFYING LOWER COURT, TRIBUNAL, OR ADMTN]STEBVE AGﬁCY 6}‘ THE
CIRCUIT COURT RULING IN THIS APPEAL.
IT IS ORDERED AND ADJUDGED: R Sec attached order; (format order to follow) [ Statement of Judg‘rﬁcm by thcﬁun
ORDER INFORMATION
This order {J ends X does not end the case.
Additional Information for the Clerk:

INFORMATION FOR-'LI_‘HE JUDGMENT INDEX
Complete this section below when the judgment affects title to real or personal property or if any amount should be enrolled. If
there is no judgment information, indicate “N/A” in one of the boxes below.

Judgment in Favor of _ Judgment Against Judgment Amount To be Enrolled
(List name(s) below) {List name(s) below) (List amount(s) below)

If applicable, describe the property, including tax map information and address, referenced in the order:

The judgment information above has been provided by the submitting party. Disputes concerning the amounts contained
in this form may be addressed by way of motion pursuant to the SC Rules of Civil Procedure, Amounts to be computed
such as interest or additional taxable costs not available at the time the form and final order are submitted to the judge
may be provided to the clerk. Note: Title abstractors and rescarchers should refer to the official court order for
judgment details,

Diane S. Goodstein 2112 7/1572016
Circuit Court Judge Judge Code Date
CPFORM4Cm

SCCA SCRCP Form 4C (Revised 3/2013)

R. 17

ey e e o e,

R s



“

For Clerk of Court Office Use Only

This judgment was entered on 7/15/20186, and a copy mailed first class or placed in the appropriate attorney's box on 7/15/2016, to
attorneys of record or to parties {when appearing pro se) as follows:

Robert Alan Bernstein PO Box 20519 Charleston, SC Brent Souther Halversen 171 Church Street Suite 330
29413-0519 Charleston, SC 2940
Brian C Duffy/Seth Warren Whitaker/Thomas Ashley Daniel Scott Slotchiver/Andrew Joseph McCumber 44
Limehouse Jr. 96 Broad Street Charleston, SC 29401 State Street Charleston, SC 29401-2810
. David W. Overstreet/Michae! B. McCall/Steven Raymond
' Kropski PO Box 22528 Charleston, SC 25413
ATTORNEY(S) FOR THE PLAINTIFF(S) ATTORNEY(S) FOR THE DEFENDANT(S)
Court Reporter Cheryl Graham - Clerk of Court

ADDITIONAL INFORMATION REGARDING DECISION BY THE COURT AS REFERENCED ON PAGE 1.

This action came ‘o trial or hearing before the court. The issues have been tried or heard and a decision rendered.

VB N

RN

W 4 A A

T

s R B A

CPFORMA4CM
SCCA SCRCP Form 4C (Revised 3/2013)

R. 18



FORM 4

STATE OF SOUTH CARQOLINA JUDGMENT IN A CIVIL CASE
COUNTY OF DORCHESTER : CASE NUMBER 2014CP1800358
IN THE COURT OF COMMON PLEAS / .
Bank of North Carolina 2016 S22 23 Py 12: |{4nthony M Whitfield BNC Bancorp
Seth Warren Whitaker
PLAINTIFF(S) = B DEFENDANT(S)
ST " Attorney for: O Plaintiff O Defendant
Submitted by: O Self-Represented Litigant

DISPOSITION TYPE (CHECK ONE)
0 JURY VERDICT. This acnon came before the court for a tria| by jury. The issues have been tried and a verdict rendered.

DECISION BY THE COURT. This action came to trial or hearmg before the court. The issues have been tried or heard and a

decision rendered. D See Page 2 for additional information,

3  ACTION DISMISSED (CHECK REASON}: O Rule 12(b), SCRCP; 2 Rule 4 1(a), SCRCP (Vol. Nonsuit);

D Rule 43(k), SCRCP (Settled); O Other:
O  ACTION STRICKEN (CHECK REASON): (O Rule 40(j) SCRCP; O Bankruptey,
01 Binding arbitration, subject to right to restore to confirm, vacate or 0 Other:
modify arbitration award,
1 DISPOSITION OF APPEAL TO THE CIRCUIT COURT (CHECK APPLICABLE BOX):
O Affirmed; O Reversed; O Remanded, 0 Other:

NOTE: ATTORNEYS ARE RESPONSIBLE FOR NOTIFYING LOWER COURT, TRIBUNAL, OR ADMINISTRATIVE AGENCY OF THE
CIRCUIT COURT RULING \'N THIS APPEAL.
IT IS ORDERED AND ADJUDGED: ® Scc attached order; (formal order to follow) O Statement of Judgment by the Court:
ORDER INFORMATION

This order O ends (& does not end the case.
Additional Information for the Clerk:

INFORMATION FOR THE JUDGMENT INDEX
Complete this section below when the judgment affects title to real or personal property or if any amount should be enrolled. If
there is no judgment information, indicate “N/A" in one of the boxes below.

Judgment Amount To be Enrolled

Judgment in Favor of Judgment Against
(List amount(s) below)

. {List name(s) below) (List name(s) below)

If applicable, describe the property, including tax map information and address, referenced in the order:

Thejudgment information above has been provided by the submitting party. Disputes conceming the amounts contained
in this form may be addressed by way of motion pursuant to the SC Rules of Civil Procedure. Amounts to be computed
such as interest or additional taxable costs not available at the time the form and final order are submitted to the judge
may be provided to the cI?rk Note: Title abstractors and researchers should refer to the official court order for
judgment details.

Diane S. Goodstein 2112 9/29/2016
Circuit Court Judge Judge Code Date
CPFORM4Cm

SCCA SCRCP Form 4C (Revised 3/2013)
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For Clerk of Court Office Use Only

This judgment was entered on 9/29/2016, and a copy mailed first class or placed in the appropriate attormey’s box on 9/29/2016, to
attorneys of record or to parties (when appearing pro se) as follows:

Robert Alan Bernstein PO Box 20519 Charleston, SC Brent Souther Halversen 171 Church Street Suite 330

29413-0519 Charleston, SC 29401

Brian C Duffy/Stephen Jenkins Betl 96 Broad Street Daniet Scott Slotchiver/Andrew Joseph McCumber 44

Charleston, SC 29401 _ State Street Charleston, SC 29401-2810

Seth Warren Whitaker 197‘;.Bast Bay Street, Suite 200

Charleston, SC 29401 :

$

ATTORNEY(S) FOR THE PLAINTIFF(S) : : ATTORNEY(S) FOR THE DEFENDANT(S)
Court Reporter ' . Cheryl Graham - Clerk of Court

ADDITIONAL INFORMATION REGARDING DECISION BY THE COURT AS REFERENCED ON PAGE 1.

This action came to trial or hearing before the court. The issues have been tried or heard and a decision rendered. -

CPFORMA4Cm
SCCA SCRCP Form 4C (Revised 3/2013)
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
y IN THE FIRST JUDICIAL CIRCUIT

COUNTY OF DORCHESTER y CASE NO.: 2014-CP-18-0358
)
Bank of North Carolina, )
)
Plaintiff, )
)
vs. ) ORDER DENYING
) MOTION TO RECONSIDER
Anthony Whitfield and Cindy Whitficld, ) o
)
Defendants, g ,‘:;‘
Anthony Whitfield, ) =
) ~
Third Party Plaintiff, ) e
) =
VS, ; r%
David Swanson, ) -4
Third Party Defendant. )
)

This matter comes before the Court on Defendant/Third-Party Plaintiff Anthony

Whitfield’s motion to reconsider filed on July 25, 2016 pursuant to Rule 59(e), SCRCP.
Defendant/Third-Party Plaintiff Whitfield’s motion to reconsider asks the Court to alter ‘or amend
its ruling in the order dat.cd July 15, 2016, which granted Third-Party Defendant David Swanson's
motion to dismiss. A hcariﬁg was held on August 26, 2016. Counsel for Plaintiff Bank of North
Carolina, Defendant/Third-Party Plaintiff Anthony Whitfield, and Third-Party Defendant David
Swanson were present.

“The purpose of Rule 59(e), SCRCP, to alter or amend the judgment|,] is to request the

trial judge to ‘reconsider matters properly encompassed in a decision on the merits.”” Pye v. Estate

of Fox, 369 S.C. 555, 633 S.E.2d 505, 511 (2006) (quoting Arnold v. State, 309 S.C. 157, 420

S.E.2d 834, 842 (1992)). A party may request that a trial court reconsider its prior ruling where
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the party believes the trial court misunderstood, failed to fully consider, or overlooked an argument
or issue. Elam v. South Carolina Dept. of Transp., 361 S.C. 9, 602 S.E.2d 772, 780 (2004).

The Court has again reviewed and considered the parties’ arguments and submissions, the
pleadings in this action and the related foreclosure actions, and the applicable law regarding the
motion to dismiss. The Court finds that the order dated July 15, 2016 properly granted Third-Party
Defendant Swanson’s motion to dismiss. Accordingly, Defendant/Third-Party Plaintiff

Whitfield’s motion to reconsider is respectfully DENIED.

IT IS SO ORDERED.
This /%/day of September, 2016 re
Diant S. GoodsteiV
Circuit Court Judge

V%-ngﬂﬂ%m-cmuna

R. 22

Gy SR s




FORM 4
STATE OF SOUTH CAROLINA * JUDGMENT IN A CIVIL CASE

COUNTY OF DORCHESTER / CASE NUMBER 2014CP1801792
IN THE COURT OF COMMON PLEAS
Bank of North Carolina <UD [ Adthony field | Anthony M Whitfield BNC Bancorp
Seth Warren Whitaker
PLAINTIFF(S) N iTEIeg i DEFENDANT(S)
Attorney for: O Plaintiff O Defendant
Submitted by: O Self-Represented Litigant

DISPOSITION TYPE (CHECK ONE)
O  JURY VERDICT. This action came before the court for a trial by jury. The issues have been tried and a verdict rendered.
DECISION BY THE COURT. This action came to trial or hearing before the court. The issues have been tried or heard and a

@ decision rendered. O See Page 2 for additiopa! information.

O  ACTION DISMISSED (CHECK REASON): O Rule 12(b), SCRCP; O Rule 41(a), SCRCP (Vol. Nonsuit);
O Rule 43(k), SCRCP (Settled); {1 Other:

O ACTION STRICKEN (CHECK REASON): [ Rule 40() SCRCP; O Bankruptcy;
[ Binding arbitration, subject to right to restore to confirm, vacate or 0 Other:

modify arbitration award;
) DISPOSITION OF APPEAL TO THE CIRCUIT COURT (CHECK APPLICABLE BOX):

O Affirmed; 0O Reversed; 0O Remanded; O Other:

NOTE: ATTORNEYS ARE RESPONSIBLE FOR NOTIFYING LOWER COURT, TRIBUNAL, OR ADMINISTRATIVE AGENCY OF THE
CIRCUIT COURT RULING IN THIS APPEAL. _ : - . _ .
IT IS ORDERED AND ADJUDGED: ¥ See aﬁiéhc(i“é‘rﬂcr; (formal order o follow) O Statement of Judgment by the Court:
ORDER INFORMATION

This order O ends @ does not end the case.
Additional Information for the Clerk:

INFORMATION FOR THE JUDGMENT INDEX
Complete this section below when the judgment affects title to real or personal propesty or if any amount should be enrolled. If
there is no judgment information, indicate “N/A™ in one of the boxes below.

Judgment in Favor of Judgment Against Judgment Amount To be Enrelled
(List name(s) below) {List name(s) below) (List smount(s) below)

14

I
*

)

If applicable, describe the property, including tax map information and address, referenced in the order:

The judgment information above has been provided by the submitting party. Disputes concerning the amounts contained
in this form may be addressed by way of motion pursuant to the SC Rules of Civil Procedure. Amounts to be computed
such as interest or additional taxable costs not available at the time the form and final order are submitted to the judge
may be provided to the clerk. Note: Title abstractors and researchers should refer to the official court order for
judgment detaiis. ’ ‘ )

Diane S. Goodstein . an 912972016
Circuit Court Judge Judge Code Date
CPFORMA4CHM

SCCA SCRCP Form 4C (Reviscd 372013)
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For Clerk of Court Office Use Only

This judgment was entered oﬁ'f9/29/2016, and a copy mailed first class or placed in the appropriate attorney’s box on 9/29/2016, to
attomeys of record or to parties {(when appearing pro se) as follows:

Robert Alan Bernstein PO Box 20519 Charleston, SC Brent Souther Halversen 171 Church Street Suite 330
29413-0519 Charleston, SC 29401

Brian C Duffy/Thomas Ashley Limehouse Jr. 96 Broad Daniel Scott Slotchiver/Andrew Joseph McCumber 44
Street Charleston, SC 29401 State Street Charleston, SC 29401.2810

Seth Warren Whitaker 192 East Bay Street Sulte 200
Charleston, SC 29401 = 1

ot
[RASES HET]

ATTORNEY(S) FOR THE PLAINTIFF(S) ATTORNEY(S) FOR THE DEFENDANT(S)
‘Court Reporter * . Cheryl Graham - Clerk of Court

ADDlTiONAL INFORMATION REGARDING DECISION BY THE COURT AS REFERENCED ON PAGE 1.

This action came to trial or hearing before the court. The issues have been tried or heard and a decision rendered.

CPFORM4Cm
SCCA SCRCP Form 4C (Revised 3/2013)
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STATE OF SOUTH CAROLINA )y IN THE COURT OF COMMON PLEAS
) IN THE FIRST JUDICIAL CIRCUIT

COUNTY OF DORCHESTER ) CASE NO.: 2014-CP-18-1792
) ,
Bank of North Carolina, )
)
Plaintiff, )
)
vs. ) ORDER DENYING
) MOTION TO RECONSIDER .
Anthony Whitfield and Cindy Whitfield, ) ‘ =
) 2
Defendants, ) e
) D
Anthony Whitfield, ) o
) S
Third Party Plaintiff, ) 7
) ©
VvSs. )
)
David Swanson, )
Third Party Defendant. )
- )

This matter comes before the Court on Defendant/Third-Party Plaintiff Anthony
Whitfield’s motion to reconsider filed on July 25, 2016 pursuant to Rule 59(e), SCRCP.
Defendant/Third-Party Plaintiff Whitfield’s motion to reconsider asks the Court to alter ar amend
its ruling in the order dated July 15, 2016, which granted Third-Party Defendant David Swanson’s
motion to dismiss. A hearing was held on August 26, 2016. Counsel for Plaintiff Bank of North
Carolina, Defendant/Third-Party Plaintiff Anthony Whitfield, and Third-Party Defendant David
Swanson were preseni.

“The purpose of Rule 59(¢), SCRCP, to alter or amend the judgment[,] is to request the
trial judge to ‘reconsider matters properly encompassed in a decision on the merits.”” Pye v. Estate
of Fox, 369 S.C. 555, 633 S.E.2d 505, 511 (2006) (quoting Arnold v. State, 309 S.C. 157, 420

S.E.2d 834, 842 (1992)). A party may request that a trial court reconsider its prior ruling where
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the party believes the trial court misunderstood, failed to fully consider, or overlooked an argument

or issue. Elam v. South Carolina Dept. of Transp., 361 S.C. 9, 602 S.E.2d 772, 780 (2004).

The Court has again reviewed and considered the parties’ arguments and submissions, the

pleadings in this action and the related foreclosure actions, and the applicable law regarding the
motion to dismiss. The Court finds that the order dated July 15, 2016 properly granted Third-Party
Defendant Swanson’s motion to dismiss. Accordingly, Defendant/Third-Party Plaintiff

Whitfield’s motion to reconsider is respectfully DENIED.

IT IS SO ORDERED.
This "L)Zay of September, 2016 I :
Diaffe S. Goodstein ~—
o Circuit Court Judge
% , South Carolina
- |
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FORM 4

STATE OF SOUTH CAROLINA JUDGMENT IN A CIVIL CASE
COUNTY OF DORCHESTER e ‘/ CASE NUMBER 2014CP1801793
IN THE COURT OF COMMON PLEAS P
Bank of North Carolina Lk §57 29 PH 124 chony M Whitfield
Seth Warren Whitaker - "
PLAINTIFF(S) i i DEFENDANT(S)
' LT EY Attorney for: O Plaintiff O Defendant
Submitted by: {7:Self-Represented Litigant

DISPOSITION TYPE (CHECK ONE)
O  JURY VERDICT. This action came before the court for a triat by jury. The issues have been tried and a verdict rendered.
DECISION BY THE COURT. This action came to trial or hearing before the court. The issues have been tried or heard and a

@ .. .. . .
decision rendered. O See Pape 2 for additional information.
O  ACTION DISMISSED (CHECK REASON): O Rule 12(b), SCRCP; O Rule 41¢a), SCRCP (Vol. Nonsuit);
0 Rule 43(k), SCRCP (Settled); & Other:
0  ACTION STRICKEN (CHECK REASON): O Rule 40(j) SCRCP; O Bankruptcy;
O Binding arbitration, subject to right to restore to confirm, vacate or 01 Other:

modify arbitration award;
0 DISPOSITION OF APPEAL TO THE CIRCUIT COURT (CHECK APPLICABLE BOX):

O Affirmed; ] Reverged; 0 Remanded, O Other:

NOTE: ATTORNEYS ARE RESPONSIBLE FOR NOTIFYING LOWER COURT, TRIBUNAL, OR ADMINISTRATIVE AGENCY OF THE
CIRCUIT COURT RULING IN THIS APPEAL; )
IT IS ORDERED AND ADJUDGED: m Sce attached order; (formal order to follow) {3 Statement of Judgment by the Court:
ORDER INFORMATION

This order O ends ¥ does not end the case.
Additional Information for the Clerk: _

INFORMATION FOR THE JUDGMENT INDEX
Complete this section below when the judgment affects title to real or persongl property or if any amount should be enrolled. If
there is no judgment information, indicate “N/A” in one of the boxes below. ’

Judgment in Favor of Judgment Against’ Judgmént Amount To be Enrolled

(List name(s) below) (List name(s) below) (List amount(s) below)

If applicable, describe the property, including tax map information and address, referenced in the order:

The judgment information above has been provided by the submitting party. Disputes conceming the amounts contained
in this form may be addressed by way of motion pursuant to the SC Rules of Civil Procedure. Amounts o be computed
such as interest or additional taxable costs not available ‘at the time the form and final order are submitted to the judge
may be provided to the clerk. Note: Title abstractors and researchers should refer to the official court order for
judgment details. :

Diane S. Goodstein 2112 9/29/2016
Circuit Court Judge Judge Code Date
CPFORM4Cm 2

SCCA SCRCP Form 4C (Revised 3/2013)
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For Clerk of Court Office Use Only

This judgment was entered on 9/29/2016, and a copy mailed first class or placed in the appropriate attorney’s bex on 9/25/2016, to
attorneys of record or to parties (when appearing pro se) as follows:

Robert Alan Bernstein PO Box 20519 Charleston, SC Brent Souther Halversen 171 Church Street Suite 330
29413-0515 Charleston, SC 29401
Brian C Duffy/Thomas Ashley Limehouse Jr. 96 Broad ) Daniel Scott Slotchiver/Andrew Joseph McCumber 44

Street Charleston, SC 29401 State Street Charleston, SC 29401-2810
Seth Warren Whitaker 192 East Bay Street, Suite 200
Charleston, SC 29401 :

ATTORNEY(S) FOR THE PLAINTIFF(S) Lo ATTORNEY(S) FOR THE DEFENDANT(S)
Y
Court Reporter , Cheryl Graham - Clerk of Court

ADDITIONAL INFORMATION REGARDING DECISION BY THE COURT AS REFERENCED ON PAGE 1.

This action came to trial or hearing before the court. The issues have been tried or heard and a decision rendered.

[ySpp——

CPFORMACM
SCCA SCRCP Form 4C (Revised 3/2013)
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
IN THE FIRST JUDICIAL CIRCUIT

COUNTY OF DORCHESTER ) CASE NO.: 2014-CP-18-1793
) R
Bank of North Carolina, )
)
Plaintiff, )
)
Vvs. ) ORDER DENYING
) MOTION TO RECONSIDER
Anthony Whitfield and Cindy Whitfield, ) ~
) =
Defendants, ; ,‘{’3
Anthony Whitfield, ) = > |
) o T
Third Party Plaintiff, ) -
vs. ) : =
)
David Swanson, )

Third Party Defendant. )
: )

This matter comes before the Court on Defendant/Third-Party Plaintiff Anthony

Whitfield’s motion to reconsider filed on July 25, 2016 pursuant to Rule 59(e), SCRCP.
Defendant/Third-Party Plaintiff Whitfield’s moti&n to reconsider asks the Court to alter or amend
its ruling in the order dated July 15, 2016, which granted Third-Party Defendant David Swanson’s
motion to dismiss. A hearing was held on August 26, 2016. Counsel for Plaintiff Bank of North
Carolina, Defendant/T hird-Party Plaintiff Anthony Whitfield, and Third-Party Defendant David
Swanson were present.

"‘The purpose of Rule 59(¢), SCRCP, to alter or amend the judgment[.] ts tc request the
trial judge to ‘reconsider matters properly encompassed in a decision on the merits.”” Pye v. Estate
of Fox, 369 SC 555, 633 S.E.2d 505, 511 (2006) (quoting Arnold v. State, 309 S.C. 157, 420

S.E.2d 834, 842 (1992)). A party may request that a trial court reconsider its prior ruling where

R. 29



the party believes the trial court misunderstood, failed to fully consider, or overlooked an argument

or issue. Elam v. South Carolina Dept. of Transp., 361 S.C. 9, 602 S.E.2d 772, 780 (2004).

The Court has again reviewed and considered the parties’ arguments and submissions, the
pleadings in this action and the related foreclosure actions, and the applicable law regarding the
motion to dismiss. The Court finds that the order dated July 15, 2016 properly granted Third-Party
Defendant Swanson’s motion 10 dismiss. Accordingly, Defendant/Third-Party Plaintiff
Whitfield’s motion to reconsider is respectfully DENIED.

IT IS SO ORDERED.

Thisz_aday of September, 2016

Diané S. Goodstein
Circuit Court Judge

rolina

R. 30




T i S B Tl Fal A S

1ohadl IR TR S I

LUFED-9 P L b

STATE OF SOUTH CAROLINA 1.zt ). IN THE COURT OF COMMON PLEAS
COUNTY OF DORCHESTER  DORCALE ;‘ CAST—: NOC. 2014-CP-18-358
HARBOR-NATIONALBANK, )
“Bask % /\/()1‘)‘4) Carslin o )
: Plaintiff, )
) CONSENT ORDER ON MOTION TO
vS. ) AMEND FILED JUNE 25, 2015
)
_/ ANTHONY M. WHITFIELD )
)
Defendant. )
)

This matter comes before the Court on Defendant's Motion to Amend his Answer
and Counterclaims, filed on or about June 25, 2015. It appearing that the parties have
negotiated and agreed to the filing of an amended pleading denying certain claims, and,
allowing others. Now, therefore, it is

ORDERED that Defendant's Motion to Amend is granted in part and denied in
part as stated herein. Defendant may file and serve an Amended Answer in the form
attached hereto as Exhibit *1".

AND IT IS SO ORDERED.

Nty N

Hon. Maité Murphy U

First Judicial Circuit

( This 25 dayof%@ﬁ_, 2016.
ahar/aémwemgeburg’ South Jarolina

WE SO MOVE.

g e
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[
January E_ 2016
Charleston, South Carolina

2 £33

HALVERSEN & ASSQCIATES, LLC
By: 4

Brent S. Halversen

171 Church Street, Suite 330
Charleston, SC 29401

T: 843-284-5790

F: 864-326-4844

Email: brent@halversenlaw.com

Attorney for the Plaintiff

R. 32

e S5 e g0 S

il e vt ront s 2 AL Yon,

e o 5 e o

o sre g s 201




WE SO CONSENT.

Janvary___, 2016
Charleston, South Carolina

DUFFY & YOUNG, LLC

oy Do Lt

Brian Duffy, Es{uire LJ/
Thomas A. Limehouse\-dt7, Esquire
96 Broad Street

Charleston, SC 29401
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STATE OF SOUTH CAROLINA BRI L "‘1N“"I’HE COURT OF COMMON PLEAS
IFER - % F’F(BR THE NINTH JUDICIAL CIRCUIT

COUNTY OF DORCHESTER
A CP’SE NO. 2014-CP-18-358
Baﬁk ‘)C LJ de[f i_\ ’u2: kkf\r
W@lﬁtﬁkﬂ& HESTHR CUUNTY DEFENDANT'S AVMENDED
o ) ANSWER, AFFIRMATIVE
Plaintiff, ) DEFENSES AND
s ; COUNTERCLAIMS
) (Breach of Contract, Negligent
ANTHONY WHITFIELD. CINDY g Misrepresentation, Fraud in the
, Inducement, Unfair Trade Practices,
WHITFIELD, AND DAVID SWANSON ) Promissory Estoppel, Interference with
Defendants ; Prospective Contractual Retfations, and
nis. ) Breach of Contract Accompanied by

Fraudulent Act, Abuse of Process, Civil
Conspiracy, and Equitable Indemnity)

(Jury Trial Demanded)

TO: BRIAN DUFFY AND SETH WHITAKER, ATTORNEYS FOR PLAINTIFF
Comes now Defendant, Anthony Whitfield (hereinafter “Mr. Whitfield") and responds to

the allegations of Plaintiffs Complaint as follows:

1. Mr. Whitfield admits the allegations of Paragraphs 2, 3, 6, 8, 14, 15,
16,17, 18 and 25.
2. Mr. Whitfield denies, the allegations of Paragraphs 13 and 23 to the extent such
Paragraphs reference previous allegations which are herein denied.
3. Mr. Whitfield admits the allegations of Paragraph 5, but denies that he
chose the stated interest rate and alleges that at all material times Plaintiff represented the

maturity date of the loan would be automatically extended by Plaintiff.
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4, Mr. Whitfield admits an assignment was made but denies the event of

default as alleged in Paragraph 24, 26 and 29.
5. Mr. Whitfield denies Paragraphs 1,4, 7, 9, 10, 11, 12, 18, 20, 21, 22, 27,

28 and 29.
6. Mr. Whitfield denies each and every allegation not specifically enumerated
herein.
EIRSTAFFIRMATIVE REFENSE
7. Plaintiffs claims to foreclose on the 2007 Mortgage should be waived,

estopped, barred, and/or dismissed as Defendant made all payments as as required
under the Note and was told by Plaintiff numerous times that the October 16, 2013
maturity date as referenced in the Note would be automatically extended, and in fact

agreed orally and ih writing to renew the loan.

SECONDAFFIRMATIVE DEFENSE

8. Plaintiffs claims in equity are barred by the doctrine of unclean hands

)

hands and equitable estoppel.

THIRDAFFIRMATIVE DEFENSE
8. Plaintiffs action should be barred by the doctrine of unconscionability,
fraud and duress.
FQURTHAFFIRMATIVE DEFENSE

10.  Upon-information and belief, the subject note attempted to be foreclosed
upon is not the original note and therefore Plaintiff does not have standing pursue this

foreclosure action.
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COUNTERCLAIMS

1l i

11. In 2006, Mr. Whitfield approached Charlie Rivers (Herein-aﬂer, “Nir.
Rivers") of Harbor National Bank to purchase and refinance certain real estate in the
lowcountry counties of Berkeley, Dorchester and Charleston. Mr. Rivers previously
helped Mr. Whitfield reﬁnaﬁce over 25 loans when Mr. Rivers was a loan officer with
Southtrust Bank. These loans always had 30 year ferms and never had balloon
payments or required refi nancing or re-approval.

12.  Mr. Rivers promised Mr. Whitfield the same loans as he was previously
given by Mr. Rivers, to-wit, 30 year loans with the best rate possible, with a % point
‘origination fee. There was no mention of balloon payments or re-qualification anytime
during the 30 year loans. After a review of Mr. Whitﬂeld's financial condition, Mr. Rivers
approved $1.5 million in loans to refinance rental properties. At the time, Mr. Whitfield
made clear to Mr. Rivers that the loans could not have demand features or have a
ba"oon payment. Mr. Rivers agreed.

13.  In reliance on Mr. Rivers' representations, Mr. Whitfield purchased the
property at 98 Willow Lane, Ladson, SC 29456 (hereinafter, “the Subject Property”).

14. On or about March 27, 2007 Mr. Whitfield was provided documentation from.
Plaintiff stating that Mr. Whitfield would have the choice of a 7.5%, interest rate or a floating
rate of prime minus ¥% % (See Exhibit. A" attached hereto).

15.  Despite being provided documentation by Plaintiff that Mr. Whitfield would
have the choice of a 7.5% interest rate or a floating rate of prime minus Y4 %, Mr. Whitfield

was provided the higher 7.25% rate as opposed to the lower floating rate of pime minus

Page 3 of 21

R. 36

i+

s g g e e A STy i et

- waats G Ayiatre s Cwan g s vt

e e o B e W

it e R o Ve TN e

-




Y% %.

16. Despite being provided documents at the closing with an October 16,2013
maturity date on the loan, Mr. Whitfield was assured numerous times by loan officer
Angela Bell that the maturity date was just a formality and in fact was just a renewal
date and would be extended automatically with only adjustments of interest without any
re-qualifying or costé to extend. Despite making such assurances to Mr. Whitfield, loan
officer Angela Bell determined as early as 2010 that the loans would not be renewed as
she felt Mr. Whitfield was not providing financial information to her. At the time she
indicated she needed to “grease the wheel' with Mr. Whitfield's accountant so the
accountant would tell her more information about Mr. Whitfield's financial status.

17. Because of Ms. Bell's assurances and representations, Mr. Whitfield made
payments on the loan for the subject property from the origination of the loan every
month until the renewal date.

18.  InJanuary, 2012, Plaintiff asked Mr. Whitfield for a copy of his recent tax
returns so that the loan could be automatically extended. As late as February 6, 2012,
loan officer Angela Bell sent an email to Mr. Whitfield asking him for tax information to

work on the "renewals., On February 21, 2012, Mr. Whifield informed loan officer
Angela Bell that he was under some financial pressure, that his heéith was suffering,
and that he wanted interest rates on par with the other mortgages he held with other
banks. The following day, Ms. Bell informed Harbor National Bank personnel (but not
Mr. Whitfield) that she was going to let Mr. Whitfield know that she would be askfng him
to move the loans. Although she informed others of her intention notto renew the loans,

Ms. Bell never told Mr. Whitfield that he needed to move the loans- at any point intime.
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Had Mr. Whitfield known Plaintiff never intended to renew the loan, Mr. Whitfield would
have previously refinanced the loan with another lender at a time when itwas possible.

19. One week later, on February 28, 2012 loan officer Angela Bell wrote Mr.
Whitfield to let him know that she would have to have his 2010 tax returns in order to
request approval for renewal of his upcoming maturing loans. On April 2, 2012, Mr.
Whitfield informed loan officer Angela Bell that his 2010 tax returns were complete and
that hé urgently wanted his loans modified since the rates were extremely high, and that
his health had been an issue. After receiving the information about receiving the tax
returns, the following day loan officer Angela Bell told a sanidr credit analyst at Harbor
National Bank, “I'm just glad the threats of no renewals finally worked." Five days later,
on April 8, 2012, Mr. Whitfield suffered a heart attack.

20. Despite making assurances his loans would renew, two notes (732
Gahagan and 110 Mepkin) matured on April 13,2012 without having been renewed by
the Plaintiff. On June 21, 2012 Charlie Rivers orally agreed to modify the notes and
specifically agreed to: (a) extend the notes for a 25 year amortization with another 5
year maturity; (b) eliminaté the heed for any principal pay downs; (c) eliminate fhe need
for additional coliateral to secure the notes; (d) eliminate the need to cross coliateralize
the loans; (e) waive the default interest rate of 14%; (f) back date the rate of 4.75% to
the maturity of the Aprit 13, 2012 maturities; and (g) credit Mr. Whitfield’s overpayment
of interest. |

21. On June '26, 2012, Harbo.r National Bank vice president Scott Warren
signed a loan commitment letter to Mr. Whitfield outlining the terms and conditions of

the renewals of all Mr. Whitfield's loans held by Harbor National Bank. The proposed
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new loans dropped the interest rate to 4.75% and extended the maturities another 5
years. (See loan commitment, attached hereto as Exhibit "B"). On the same day, Mr.
Whitfield was given drafts of new notes to sign for the closing which was to be held on
June 28, 2012. The new documents contained clauses that all of Mr. Whitfield's properties
would be cross collateralized, despite Mr. River's agreement and assurances not to cross
collateralize the properties (See Paragraph 20 (d) herein).

22. In reliance upon Mr. Warren's June 28, 2012 commitment letter, Mr.
Whitfield attended a scheduled closing at‘ attomney Mark Weeks' law office. At the
closing, Mr. Warren informed Mr. Whitfield that a signed endorsement from a title
company was needed so that Mr. Whitfield's ex-spouse Cindy Whitfield would not be

required to sign the loan documents for one of the properties that Cindy Whitfield

resided in (hereinafter, the "Black Rush F’roper’(y“)1 . At a certain point, Mr. Whitfield was
informed by the closing attorney that the endorsement could not be procured, that Mrs.
Whitfield was refusing to sign the mortgage to the Black Rush Property, and Mr. Warren
proposed that it would only be possible to close two of the subject properties - Mepkin
‘and Gahagan, but that if the Black Rush Property ultimately couldn't be closed, all
properties including Mepkin and Gahagan would have to be foreclosed tpon.

23.  Despite Harbor National Bank's representations that a title endorsement
was required to renew the Black Rush Property, Mr. Whitfield has subsequently learned
that no such endorsement was required from the title company. Moreover, Harbor
. National Bank failed to renew any of the loans listed in the June 26, 2012 commitment

letter despite agreeing to do so, willfully breaching their agreements, and causing Mr.

1 Plaintiff also attemptéd to procure a “Business Purpose Statement” from Mr. whitfield indicating that the
property was to be used in Mr. Whitfield's business despite having previous knowledge that the Black Rush
Property was in a fact residential property for Mr. Whitfield's ex-wife Cindy Whitfield.
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Whitfield damages as to be determined by the trier of fact.

FORA _FOR FIRST COUNTERCILAIM
(Breach of Contract)

24. Mr. Whitfield hereby incorporates the allegations of the foregoing
paragraphs as iffully restated herein.

26  As described above, Plaintiff indicated before and after the origination of

the loan, verbally and in writing, that the loan to the Subject Property would be
automatically renewed. '

26.- Despile repeatedly making these representations and reassurances, Plaintiff
failed to renew the loan and instead declared Mr. Whitfield to be in default despite being
paid all monthly installments on time, as and when due, breaching their agreement with
Mr. Whitfield.

27. Ah.houéh Plaintiff ultimately promised in writing to renew the loan on June
26, 2012, Plaintiff refused to close the loan on June 28, 2012, as described above,
breaching the terms of the offer contained in the writing. Mr. Whitfield has been injured

in reliance upon Harbor National Bank's promises to him as will shown to the trier of

fact, including but not limited to, physical and mental distress and financial loss. In

addition thereto, the actions of the Plaintiff entitle Mr. Whitfield to an award of punitive

damages.

ORA

(Negent Mireetio)

28. Mr. Whitfield he_reby incorporates the allegations of the foregoing

paragraphs as iffully restated herein.
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29, As described above, Harbor Nationa! Bank made affirmative representations
to Mr. Whitfield that: (1) the initial loans would be 30 year loans; (2) the maturity date
referenced in the Note was simply a renewal date; and (3) the interest rate to be charged
would be Mr. Whitfleld's choice of 7.5°/0 or prime minus Oo. The Plaintiff also made
representations, and an offer, that the loans would be renewed at 4.750/0 with a new
maturity date of July 10, 2017.

30. Plaintiff knew these representations were faise, misleading, and
i‘ncompiete when they were made. Such representations were (1) false, misleading and

incomplete when made; (2) were made for a pecuniary interest of the Plaintiff; (3) the

Plaintiff owed a duty of care to convey truthful information to Mr. Whitfield; (4) the -

Plaintiff breached that duty by failing to exercise due care; (5) Mr. Whitfield was
~ unaware that the representations were false - and had no reason to suspect they were
false as he placed his trust and confidence in Plaintiff. As such, Mr. Whitfield had a right
to rely on such information, and did so rely on said ihfonnation to his financial detriment
as'outlined above. Mr. Whitfield has been injured in reliance upon Harbor National
Bank's promises to him as will shown to the trier of fact, including but not limited to,
physical and mental distress and financial ioss. In addition théreto, the actions of the

Plaintiff entitle Mr. Whitfield to an award of punitive damages.

(Fraud inthe Inducement)

31. Mr. Whitfield hereby incorporates the allegations of the foregoing
paragraphs as if fully restated herein.

32 Atoraboutthe time of the initial loan originations, Plaintiff made
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affirmative representations to Mr. Whitfield that: (1) the loans would be 30 year loans;
(2) that the maturity date referenced in the Notes were simply renewal dates; and (3) that
the interest rate to be charged would be Mr. Whitfield's choice of 7.5% or prime minus
1, %. The Plaintiff also made representations, and an offer, that the loans would be
renewed at 4.75% with new maturity dates of July 10, 2017. Such representations were
false, incomplete and miSleading when made, were material, were known by the Plaintiff
to be false, misieading and incomplete, and were intended to be relied upon.

33.  Mr. Whitfield was unaware that the representatioﬁs were false and had no
reason to suspect they were false, as he placed his trust and confidence in Plaintiff. As
such, Mr. Whitfield had a right to rely on such information, and did so rely on séid
information to his detriment financial as outlined above. Had Mr. Whitfield known
Plaintiff never intended to renew the loan, Mr. Whitfield would have previously
refinanced the loan with another lender at a time when it was possible. At a minimum,
the Plaintiff sho‘uld have relayed their concerns about renewals as early as documentary
evidence suggest Harbor National Bank had a concern, to-wit, the year 2010.

34. These false representations were made to induce the Mr. Whitfield to
enter a high cost loan, and were made by the Plaintiff with the knowledge of their faisity.

35.  Mr. Whitfield reasonably relied on the material representations of Plaintiff
and had no knowledge the representations made by the Plaintiff were false and the Mr.
Whitfield was, therefore, fraudulently'ind uced by the Plaintiff to enter into the high cost

loan.
36.  Mr. Whitfield made a mistake in entering into the loan, which mistake was

unilateral. Mr. Whitfield was fraudulently induced by the Plaintiff to make the unilateral
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mistake as a direct, proximate and foreseeable result of the fraud, decett,
misrepresentation, and active concealment perpetrated upon Mr. Whitfield by the
Plaintiff.

37. Subsequent to the origination of the loan, Mr. Whitfield has been informed
and now believes that the Plaintiff misrepresented the terms of the loan, verbally and in
writing by (1) not receiving 30 year loans, (2) representing that the maturity date was

simply a renewal date; and (3) charging, and refusing to change, the interest rate of

7.25%. The Plaintiff also made representati'ons, and an offer, to renew the loans at 4.75%

with a new maturity date of July 10, 2017 as agreed. As such, Mr. Whitfield is entitied to
avoid or rescind the loan and to be returned to the status quo ante whereby the Plaintiff
| retumns ’to‘ Mr. Whitfield all vmonies paid by Mr. Whitfield in exchange for Mr. Whitfield
returning the amount of the loan proceeds to the Plaintiff. In addition thereto, Mr. Whitfield
is entitled to all incidental, consequential, direct and indirect damages proximately caused
by Plaintiff when they fraudulently induced Mf. Whitfield to enter into the loan transaction.
Mr. Whitfield has been injured in refiance upon Harbor National Bank's promises to him as
will shown to the trier of fact, including but not limited to, physical and mental distress
and financial loss. In addition thereto, the actions of the Plaintiff entitle Mr. Whitfield to an
award of punitive damages.

EORA FOURTH CAUSE OF ACTION :
(Violation of Federal Trade Commission Act Section 5(a) 15 U.S.C. §45)
(As made applicable through SC Code §39-56-10 et.seq.)

38. Mr. Whitfield hereby incorporates the allegations of the foregoing

paragraphs as iffully restated herein.
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39. As stated above, Plaintiff made affirmative representations to Mr. Whitfield

that. (1) the loans would be 30 yéar loans; (2) that the maturity dates referenced in the

Notes were simply renewal dates; and (3) that the interest rate to be charged would be

Mr. Whitfield's choice of 7.5% or prime minus % %. The Plaintiff also represented, and
made an offer, that the loans would be renewed at 4.75% with new maturity dates of
July 10, 2017.

40.  Plaintif’s acts enumerated above constitute "unfair or deceptive acts or
practices in or affecting commerce,” as those terms are defined in the Act. This
prohibition applies to all persons engaged in commerce, including banks. An act or
practice is unfair where it: (1) causes or is likely to cause substantial injury to
consumers; (2) cannot be reasonably avoided by consumers and; (3) is not outweighed
by countervailing benefits to consumers or to competition. Inthis case, Plaintiff's actioné
discussed above have caused substantial injury to Mr. Whitfield.

41.  An act or practice is deceptive where: (1) a representation, omission, or
practice misleads or is likely to mislead the consumer; (2) a consumer's interpretation of

the representation, omission, or practice is considered reasonable ‘under the

circumstances and; (3) the misleading representation, omission, or practice is material.

In this case, Plaintiffs actions were deceptive because Plaintiff clearly misrepresented
that the loans would be renewed. Mr. Whitfield has been injured in reliance upon Harbor
National Bank's promises to him as will shown to the trier of fact, including but not
limited to, bhysical and mental distress and financial loss. In addition thereto, the

actions of the Plaintiff entitle Mr. Whitfield to an award of punitive damages.
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EQRA FIFTH CAUSE OF ACTION

(Promissory Estoppel/ Detrimental Reliance)

42, Mr. Whitfield hereby incorporates the allegations of the foregoing
paragraphs as if fully restated herein.

43, Mr. Whitﬁé_ld relied on the promises of Angela Bel!, Charlie Rivers,
and Scott Warren to renew ana maodify the loans.

44, These promises were unambiguous in their terms and were relied
upon by Mr. Whitfield. In particular, there were no contingencies placed upon the
June 26, 2012 written offer to renew any of the loans as title insured first
mortgages were already in place on the subject properties.

45. The reliance by Mr. Whitfield regarding renewing the loans was more
than
expected and more than foreseeable by Harbor National Bank.

46. Mr. Whitfield has been injured in reliance upon Harbor National
Bank’s promises to him as will shown to the trier of fact, including but not limited
to, physicél and mental distress and financial loss. In addition thereto, the actions.
of the Plaintiff entitie Mr. Whitfield to an award of punitive damages.

EQORA SIXTH CAUSE OF ACTION

(Tortious Interference with Prospective Contractual Relations)

47. Mr. Whitfield hereby incorporates the allegations of the foregoing

paragraphs as if fully restated herein.

48. The acts of Plaintiff described herein constituted an interference
with Mr. Whitfield’s business, were without justification, were done with improper

purpose and motive, knowing itwould place Mr. Whitfield under duress when filing
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these unfounded legal proceedings and knowing that it would interfere with Mr.
Whitfield's ability to sell and/or rentthe subject property.

49. As a result of Plaintiffs actions Mr. Whitfield has lost the ability
to enter into contracts with identiﬁable. prospective buyers and/or renters of the
subject property. As a direct and proximate result of the Plaintiffs actions,
Mr. Whitfield has suffered special damages including but not limited to a
diminished value of their property in the eyes of third parties, loss of income
and loss of profits. |

50. Plaintiffs actions proximately caused actual, consequential, and
special damages, including but not limited to: a) inability to sell the subject
property to fhird parties who met requirements for sale ‘and/or rental of the
subject property; b) foreclosure p.roceedings having been instituted on the
subject property; ¢) a diminished value of the subject properly in the eyes of
third parties; d) damage to Mr. Whitfield's reputation and business standing in
the real estate profession; e) financial damage to Mr. Whitfield's business
because of time spent away to defend these charges, f) financial damage for

his inability to sell the subject property following filing of the lis pendens and

| lawsuit, g) attorneys' fees and costs incurred; h) time spent away from work

as a result of the lis pendens and lawsuit, i) emotional distress to Mr. Whitfield,

j) injury to his health and mental pain and suffering.

FORA SEVENTH CAUSE OF ACTION
(Breach of Contract Accompanied by Fraudulent Act)

51. Mr. Whitfield hereby incorporates the allegations of the
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foregoing paragraphs as iffully restated herein.
52. As stated above, Mr. Rivers made an agreement to renew the

joans at the June 21, 2012 meeting with Mr. Whitfield.

53. Plaintiff breached the agreement with Mr. Whitfield by failing to
close the renewal of the loan which is the subject of this lawsuit. Such breach
was made with the fraudulent intent of never actually intending to close the
renewal when that representation was made, and such fraudulent intent was
manifested by the fraudulent act of claiming atitle endorsement was required to
renew the loanwhen infact one was never needed.

54. Mr. Whitfield has been injured in reliance upon Harbor National
Bank’s promises to him as will shown to the trier of fact, including but not
limited to, physical and mental distress and financial loss. In addition thefeto,

the actions of the Plaintiff entitle Mr. Whitfield to an award of punitive damages.

FOR AN EIGHTH CAUSE OF ACTION

(Abuse of Process as to David Swanson and BNC Bancorp through its employee/agent .
Scott Warren)

55, Mr. Whitfield hereby incorporates the allegations of the foregeing
paragraphs as if fully restated hereiq.

56.  Mr. Scott Warren claims he called Mr. David Swanson for the advice to
procure a title endorsement in order to renew the loan for the Black Rush Property.

57. Mr. Swanson claims that Mr. Scott Warren called him regarding the
anticipated closing between Mr. Whitfield and Harbor National Bank, sald closing set to
occur on June 28, 2012.

58. Despite providing such sworn testimony by each Mr. Scott Warren and
Mr. David Swanson that this advice was given and received before the June 28, 2012

closing, there is no evidencs of any such phone call as the phone records from Mr.
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- David Swanson'’s cell phone and his office line show no record of a phone call from Mr.
Scott Warren cell phone or office line in June of 2012.

59. Because the telephone records show the phone call never occurred, the
sworn testimony that the call was made, when in fact evidence shows it was not made at
the time, was given with the ulterior purpose of fabricating a legal defense for the bank’s
failure to renew its contractual obligations to renew Mf. Whitfield's loans.

80. Mr. David Swanson has represented that Scott Warren called him
regarding an anticipated closing, in which he gave advice to Mr. Warren to procure a title
endorsement. As alleged previously, Mr. Swanson and his law firm have no proof the
advice was ever given as there is ng engagement letter, fee agreement, correspondence,
records‘of any kind, opinion lettérs, or billing entries at the firm to corroborate the legal
defense that Mr. Swanson provided the infdrmation at the time he claims the advice was
. made. Additionally, there is no evidence of the communication itself from Mr. Warren's cell
phone or office line to Mr. Swanson’s cell phone or office line, further evidence that the
communication was never made, when Mr. Swanson and Mr. Warren claim it was.

61.  The sworn testimony that the call véas placed before closing, when in fact
it was not, was a willful or overt act, done with the intent and collateral objective of
furnishing a tegal defense (advice of counsel) for the bank and injuring Mr. Whitfield.

62. The swom testimony by each Mr. Scoﬁ Warren ad Mr. David Swanson was
a misuse and perversion of legal process by fabricating a legal defense (advice of counsel)
when cne in fact had never been given at the time claimed to have been given. The acts
described above and herein have caused damage to Mr. Whitfield by incurring actual
damages, both mental and pecuniary, including by way of example only and without
limitation: loss of time, injury to property and financial standing, shame, mortification,
mental anguish, mental pain and suffering, emotional distress, loss of enjoyment of life,

injury to feelings, an overall degradation of health, and was hindered from, and will
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continue to be hindered from attending to his usual duties and affairs of life, as a direct
and proximate result of the aforesaid conduct of Harbor National Bank, in an exact amount
of actual, consequential and special damages as to be determined by a trier of fact.

FOR A NINTH CAUSE OF ACTION

(Civil Conspiracy as to David Swanson and BNC Bancorp through its employee/agent
Scott Warren)

‘ 63. Mr. Whitfield hereby incorporates the allegations of the foregoing
paragraphs as if fully restated herein. _

64.  As alleged above, Mr. Scotl Warren claims he called Mr. David Swanson
for the advice to procure a title endorsement in order to renew the loan for thé B.lack Rush
Property.

65. Mr. Swanson claims that Mr. Scott Warren called him regarding the
anticipated closing between Mr. Whitfield and Harbor National Bank, said closing set to
obcur on June 28, 2012.

66.  Despite providing such sworn testimony by each Mr. Scott Warren and
Mr. David Swanson that this advice was given and received before the June 28, 2012
closing, there is no evidence of any such phone call as the phone records from Mr.
David Swans:;n‘s cell phone and his office line show no record of a phone call from Mr.
Scott Warren cell phone or office line in June of 2012.

67. Because the telephone records show the phone call never occurred, the
sworn testimony that the call was made, when in fact it was not made at the time, was
given with the ulterior purpose of fabricating a legal defense for the bank’s failure to renew
its contractual obligations to renew Mr. Whitfield's loans.

68. Mr. David Swanson has represented that Scott Warren called him
regarding an anticipated closing, in which he gave advice to Mr. Warren to procure a titie

endorsement. As alleged previously, Mr. Swanson and his law firm have no proof the
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advice was ever given as there is no engagement letter, fee agreement, comespondence,
records of any kind, opinion letters. or billing entries at the firm to corroborate the legal

defense that Mr. Swanson provided the information at the time he claims the advice was
made. Additionally, there is no evidence of the communication itself from Mr. Warren’s cell
phone or office line to Mr. Swanson’s cell phone or office line, further evidence that the
communication was never made, when Mr. Swanson and Mr. Warren claim it was.

69. The swom testimony that the call was placed before closing, when in fact
it was not, was a willful or overt act, done with the intent and collateral objective of
furnishing a legal defense (advice of counsel) for the bank and injuring Mr. Whitfield.

70.  The swom testimony by each Mr. Scott Warren and Mr. David Swanson
was a misuse and perversion of legal process by fabricating a legal defense (advice of
counsel) when one in fact had never been given at the time claimed to have been given.

71.  Mr. David Swanson’s actions described above and herein were made for
his own personal interest as they were performed outside the scope of his law firm's
representation of Hbarbor National Bank.

72, The actions of David Swanson and Scott Warren as alleged above and
herein constitute an combination of two or more persons that was done with the purpose
of furnishing a legal defense (advice of counsel) for fhe bank and injuring Mr. Whitfield
which has caused him special damages, beyond damages specified in his other causes
of action for having to incur attorney's fees and costs associated with Harbor National

Bank's advice of counsel defense which should never have been incurred.

FOR A TENTH CAUSE OF ACTION
(Cross-Claim for Equitable Indemnity as to Co-Defendant Cindy Whitfield)

73.  Mr. Whitfield hereby incorporates the allegations of the foregoing

paragraphs as if fully restated herein.
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74.  To the extent, if any, that Mr. Whitfield is held liable to the Plaintiff in this
action, which such liability is expressly denied, such liability would be a proximate result
of the wrongful acts, breach of duties, omissions, and/or negligence of Cindy Whitfield
and/or her agents in failing to give her permission and/or authorization to renew the loan
for the subject property located at 1055 Black Rush Circle, Mount Pleasant, South
Carolina, said demand being made as a defense of Harbor National Bank to close all of

the renewal loans set forth in Exhibit “C".

75. Specifically, the closing attorney Mark Weeks and Mr. Whitfield's previous -

counsel Lauren Felder have stated that Mrs. Cindy Whitfield's counsel Stanley Jaskiewicz
was contacted regarding procuring her consent for the renewal of the Black Rush
Property. Lauren Felder was advised by either'StanIey Jaskiewlcz or his paralegal Dena
Hardison that Mrs. Cindy Whitfield, “would not sign off on the mortgage as Mr. Whitfield
was solely responsible under the Final Family Court Ordér.” Additionally, Mrs. Cindy
Whitfield was told by Mr. Jaskiewicz' paralegal Dena Hardison that, *he [Mr. Whitfield]
~ could not refinance my home or borrow the equity in it as he would be putting another nail
in his cofﬁn." According to Mrs. Whitfield, Ms. Dena Hardison gave her this advice before
the closing’ and was also told by Ms. Hardison not to, “do an_ything untit | talk to Stan,”
regarding gaining access to her home for an appraisal. According to Mrs. Whitfield, Mr.
Jaskiewicz never called her back regarding any issues related to procuring her consent to
renew her home.

76. To the extent, if any, that Mr. Whitfield is held liable to the Plaintiff in this
action'. which such liability is expressly denied, these wrongful acts, breach of duties,

omissions, and/or negligence of Cindy Whitfield and/or her agents have damaged Mr.

| Mrs. Whitfield indicated this statement was made by Ms. Hardison at the time the appraiser was
attempting to gain access to Mrs. Whitfield’s home-~ in May and June of 2012. Comrespondence was sent to
Stanley Jaskiwicz advising him of appraisal access issue on June 11, 2012,
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Whitfield, including but not limited to consequential and special damages, and the
imposition of attorney's fees and costs in defendfng the foreclosure and prosecuting the
Counterclaims as alleged herein. Mr. Whitfield and Mrs. Cindy Whitfield had a special
relationship by virtue of their continuing family court obligations that would support a claim
for indemnity against Mrs. Cindy Whitfield. Moreover, Mr. Whitfield is wholly without fault
for Cindy Whitfield failing to provide her permission and/or authorization to renew the loan
for the Black Rush Property. ‘

77.  To the extent, if any, that Mr. Whitfield is held liable to the Plaintiff in this
- action, which such liability is ekpressly denied, Mr. Whitfield would be entitied to be
equitably indemnified for such liability from Cindy Whitfieid for any liability that Mr. Whitfield
is found to have incurred to the Plaintiff such that Mr. Whitfield would be entitled to recover
his consequential and special damages, attorney's fees and costs, monies adjudged owed
io the Plaintiff and/or monies expended by way of settiement of Plaintiff's claims as a result
of Cindy Whitfield and/or her agents wrongful acts, breach of duties, omissions, and/or

negligence as afore-described.

WHEREFORE, Defendants prays for relief as set forth below together
with such further relief as this court deems just:

" a. Actualdamages;

b. Statutorydamages;
c. Compensatory damages

d. Special damages

e. Treble Damages
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f. Disgorgement of profits;
g. Restitution;

h. Rescission;

a. Injunétive relief, and

h. Attorneys' fees and costs

DEMAND FOR JURY TRIAL

Mr. Whitfield demands a jury trial on all counts stated above. These
causes of action must be tried before any equitable causes of action asserted
by either party can be disposed of. See Gardner v. Travis, 316 S.C. 315, 450
S.E.2d 54 (Ct. App. 1994)

HALVERSEN & ASSOCIATES, LLC
By:

Brent S. Halversen
171 Church Street, Suite 330
Charleston, SC 29401
T: 8B43-284-5790
F: 864-326-4844
Email: brent@halversenlaw.com
, 2016,
Charleston, South Carclina
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CERTIFICATE OF SERVICE

| certify that | served the foregoing Amended Answer by affixing same with proper
postage placing same with the United States Postal Service addressed to the parties and
counsel's last known address on this day of January, 2016.

HALVERSEN & ASSOCIATES, LLC

By:
Brent S. Halversen
171 Church Street, Suite 330
Charleston, SC 28401
T: 843-284-5790
F: 864-326-4844
Email: brent@halverseniaw.com

Charleston, SC

, 2016,
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STATE OF SOUTH CAROLINA )}  IN THE COURT OF COMMON PLEAS
COUNTY OF DORCHESTER

EJ»L oF ﬂogm arsli'na

CASE NO. 2014-CP-18-1792

Plaintiff, .
CONSENT ORDER ON MOTION TO
AMEND FILED JUNE 25, 2015

VS.

n
y

; —
-
ANTHONY M. WHITFIELD S
: R
Defendant. T 3
Co e i
- _

This matter comes before the Court on Defendant's Motion to Amend his Answer
and Counterclaims, filed on or about June 25, 2015. it appearing that the parties have
negotiated and agreed to the filing of an amended pleadmg denying certain claims, and,
allowing others. Now, therefore, it is

ORDERED that Defendant's Motion to Amend is granted in part and denied in
“part as stated herein. Defendant may file and serve an Amended Answer in the form -
attached hereto as Exhibit “1”.

AND IT IS SO ORDERED.

. '
./ YM’ %ﬂ \
Hon. Maité Murphy’
First Judicial Circuit

This 25 day of , 20186,
- Carfesfpn -Brangebuss, South C}rolma

WE SO MOVE.
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January %0 16
Charleston, South Carolina

HALVERSEN & ASSOCIATES, LLC
By: / (M\«

2+ 3

Brent S. Halversen

171 Church Street, Suite 330
Charleston, SC 28401

T: 843-284-5790

F: 864-326-4844

Email: brent@halversenlaw.com

Attorney for the Plaintiff
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WE SO CONSENT.

January____, 2016
Charleston, South Carolina

2 ot 3

By

DUFFY & YOUNG, LLE//A

Bfian Duffy, Efqtﬁ/e é;/
Thomas A. Limehouse, Jr., Uire
96 Broad Street

Charleston, SC 29401
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STATE OF SOUTH CAROLINA "§.COIN THESOLURT OF COMMON PLEAS
L w0

COUNTY OF DORCHESTER Lo 7’ E5 -9 py
.. CASE Né b814-cP-18-1792

1!2 ja No(r'LéCafollfLo\, ClErrfrv"‘
I rﬁ-h’;;.;l?‘-

Plaintiff,

DEFENDANT'S FOURTH AMENDED
ANSWER, AFFIRMATIVE DEFENSES,

CROSSCLAIM AND COUNTERCLAIMS

VS.

ANTHONY WHITFIELD, CINDY
WHITFIELD, AND DAVID SWANSON (Breach of Contract, Negligent
' Misrepresentation, Fraud in the
Inducement, Unfair Trade Practices,
Promissory Estoppel, Tortious
Interference with Prospective Contractual
Relations, and Breach of Contract
Accompanied by Fraudulent Act, Abuse
of Process, Civil Conspiracy, and
Equitable Indemnification)

Defendants.

N S S S st Nt v St N St o’

(Jury Trial Demanded)

TO: ROBERT A. BERNSTEIN, ATTORNEY FOR PLAINTIFF

Comes now Defendant, Anthony Whitfield (hereinafter, “Mr. Whitfield”) and
responds to the allegations of Plaintiffs Complaint as follows:

1. Mr. Whitfield admits the allegations of Paragraphs 2, 3, 8, 14, 15, 16, 17,
18, 25, 33, 39, 40, 41, 42, 43 and 50. |

2. Mr. Whitfield denies, the allegations of Paragraphs 13, 23, 38 and 48 to the
extent such Paragraphs reference previous allegations which are herein denied.

3. Mr. Whitfield admits the allegations of Paragraph 5 and 30, but denies that
he chose the stated interest rate and alleges that at all material times Plaintiff represented

the maturity date of the loan would be automatically extended by Plaintiff.
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4 Mr. Whitfield admits an assignment was made but denies the event of
default as alleged in Paragraph 24, 26, 29, 49, 51 and 54.

5. Mr. Whitfield denies Paragraphs 1, 4, 6,7, 9, 10, 11, 12, 19, 20, 21, 22, 27,
28, 31, 32, 34, 35, 36, 37, 44, 45, 46, 47, 52 and 53.

6. Mr. Whitfield denies each and every allegation not specifically enumerated

herein.

FIRST AFFIRMATIVE DEFENSE

7. Plaintifs claims to foreclose on the 2007 Mortgage should be waived,
estopped, barred, and/or dismissed as Defendant made all payments as was required
under the Note and was told by Plaintiff numerous times that the October 13, 2012

maturity date as referenced in the Note would be automatically extended.

SECOND AFFIRMATIVE DEFENSE
8. Plaintiffs claims in equity are barred by the doctrine of unclean hands and

equitable estoppel.

THIRD AFFIRMATIVE DEFENSE
9. Plaintiff's action should be barred by the doctrine of unconscionability, fraud

and duress.

FQURTH AFFIRMATIVE DEFENSE

10.  Upon information and belief, the subject notes attempted to be foreciosed
upon are not the original notes and therefore Plaintiff does not have standing pursue this

foreclosure action..
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COUNTERCLAIMS

Factual Allegations

11.  In 20086, Mr. Whitfield approached Charlie River§ (hereinafter, “Mr. Rivers”)
of Harbor National Bank to purchase and refinance certain real estate in the lowcountry
counties of Berkeley, Dorchester and Charleston. Mr. Rivers previously helped Mr.
Whitfield refinance over 25 loans when Mr. Rivers was a loan officer with Southtrust Bank.
These loans always had 30 year terms and never had balloon payments or required
refinancing or re-approval. |

' 42.  Mr. Rivers promised Mr. Whitfield the same loans as he was previously
given by Mr. Rivers, to-wit, 30 year loans with the best rate possible, with a % point
origiﬁation fee. There was no mention of bailoon payments or re-qualification anytime
during the 30 year loans. After a review of Mr. Whitfield's financial condition, Mr. Rivers
approved $1.5 millidn in loans to refinance rental properties. At the time, Mr. Whitfield
made clear to Mr. Rivers that the loans could not have demand features or have a balloon
payment. Mr. Rivers agreed.

13.  In reliance on Mr. Rivers’ representations, Mr. Whitfield purchased the
property at 9708 Jamison Road and 131 Tyron Road (hereinafter, “the Subject Property™).

14. ‘On or about March 27, 2007 Mr. Whitfield was provided documentation from
Plaintiff stating that Mr. Whitffeld would have the choice of a 7.5% interest rate or a floating
rate of prime minus ¥ % (See Exhibit “A attached hereto).

15. Despite being provided documentation by Plaintiff that Mr. Whitfield would
have the choice of a 7.5% interest rate or a floating rate of prime minus % %, Mr. Whitfield

was provided the higher 7.5% rate as opposed to the lower floating rate of prime minus
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16. Despite being provided documents at the closing with a April 13, 2012
maturity date on some of the loans, Mr. Whitfield was assured numeroué times by loan
officer Angela Bell that the maturity date was just a formality and in fact was just a renewal

date and would be extended automatically with only adjustments of interest without any

re-qualifying or costs to extend. Despite making such assurances to Mr. Whitfield, loan -

officer Angela Bell déterminéd as early as 2010 that the loans would not be renewed as
she felt Mr. Whitfield was not providing financial information to her. At the time she
indicated she needed to “grease the wheel” with Mr. Whitfield's accountant so the
accountant onld tell her more information about Mr. Whitfield's financial status.

17. Beéause of Ms. Bell's assurances and representations, Mr. Whitfield made
- payments on the loan for the subject properties from the origination of the loan every
month until the renewal date.

18.  In January, 2012, Plaintiff asked Mr. Whitfield for a copy of his recent tax
retumns so that the loan could be automatically extended. .As late as February 6, 2012,
loan officer Angela Bell sent an email to Mr. Whitfield asking him for tax information to
work on the “renewals.” On February 21, 2012, Mr. Whitfield informed loan officer Angela
Bell that he was under some financial pressure, that his health was suffering, and that he
wanted interest rates on par with the other mortgages he held with other banks. The
foliowing day, Ms. Bell informed Harbor National Bank persennel (but not Mr. Whitfield)
that she was going to let-Mr. Whitfield know that she would be asking him to move the
loans. Although she informed others of her intention not to renew the loans, Ms. Bell never

told Mr. Whitfield that he needed to move the loans- at any point in time. Had Mr. Whitfield

N/
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known Plaintiff never intended to renew the loan, Mr. Whitfield would have previously
refinanced the loan with another lender at a time when it was possible.

19.  One week later, on February 28, 2012 loan officer Angela Bell wrote Mr.
Whitfield to let him know that she would have to have his 2010 tax returns in order to
request approval for renewal of his upcoming maturing loans. On April 2, 2012, Mr.
Whitfield informed loan officer Angela Bell that his 2010 tax returns were complete and
that he urgently wanted his loans modified since the rates were extremely high, and that
his health had been an issue. After receiving the information about receiving the tax
returns, the following day loan officer Angela Bell told a senior credit analyst at Harbor
N.ational Bank, Im just glad the threats of no renewals finally worked.” Five days later,
on April 8, 2012, Mr. Whitfield suffered a heart attack.

20. Despite making assurances the loans would renew, two notes (732
Gahagan and '1 10 Mepkin) matured on April 13, 2012 without having been renewed by
the Plaintiff. On June 21, 2012 Charlie Rivers orally agreed to modify the notes and
specifically agreed to: (a) extend the notes for a 25 year amortization with another 5 year
maturity; (b) eliminate the need for any priﬁcipal pay downs; (c) eliminate the need for
additional collateral to secure the notes; (d) eliminate the need to cross collateralize the
loans: (e) waive the default interest rafe of 14%; (f) back date the rate of 4.75% to the
maturity of the April 13, 2012 maturities; and (g) credit Mr. Whitfield's overpayment of
interest.

21. On June 26, 2012, Harbor National Bank vice president Scott Warren
signed a loan commitment letter to Mr. Whitfield outlining the terms and conditions of the

renewals of all Mr. Whitfield's loans held by Harbor National Bank. The proposed new
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loans dropped the interest rate to 4.75% and extended the maturities another 5 years.
(See loan commitment, attached hereto as Exhibit “B”). On the same day, Mr. Whitfield
was given drafts of new notes to sign for the closing which was to be held on June 28,
2012. The new documents contained clauses that all of Mr. Whitfield's properties would
be cross collateralized, despite Mr. River's agreement and assurances not to cross
collateralize the properties (See Paragraph 18 (d) herein).

22. In reliance upon Mr. Warren's June 26, 2012 commitment letter, Mr.
Whitfield attended a scheduled closing at attorney Mark Weeks’ law office. At the closing,
Mr. Warren informed Mr. Whitfield that a signed endorsement from a title company was
needed so that Mr. Whitfield's ex-spouse Cindy Whitfield would not be required to sign
the loan documents for one of the properties that Cindy Whitfield resided in (hereinafter,
the “Black Rush Property™)’. At a certain point, Mr. Whitfield was informed by the closing
attorney that the endorsement could not be procured, that Mrs. Whitfield was refusing to
sign the mortgage to the Black Rush Property, and Mr. Warren proposed that it would
only be possible to close two of the subject properties -Mepkin and Gahagan, but that if
the Black Rush Propeny ultimately couldn't be closed, all properties inciuding Mepkin and
Gahagan would have to be foreclosed upon.

23. Despite Harbor National Bank's representations that a title endorsement
was required to renew the Black Rush Property, Mr. Whitfield has subsequently learned
that no such endorsement was required from the title company. Moreover, Harbor

National Bank failed to renew any of the loans listed in the June 26, 2012 commitment

1 plaintiff also attempted to procure a “Business Purpose Statement” from Mr. Whitfield indicating that the property
was to be used in Mr. Whitfield’s business despite having previous knowledge that the Black Rush Property was in a
fact residential property for Mr. Whitfield's ex-wife Cindy Whitfield.
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letter despite agreeing to do so, willfully breaching their agreements, and causing Mr.

Whitfield damages as to be determined by the trier of fact.

FOR A FOR FIRST COUNTERCLAIM
(Breach of Contract)

24.  Mr. Whitfield hereby incorporates the allegations of the foregoing
paragraphs as if fully restated herein.
25.  As described above, Plaintiff indicated before and after the origination of the
loan, verbally and in writing, that the loan to the Subject Property would be automatically
“renewed. ‘ | |
26. Despite repeatedly. making these representations and reassurances,
Plaintiff failed to renew the loan and instead declared Mr. Whitfield to be in default despite
being paid all monthly installments oﬁ time, as and when due, breaching their agreement
with Mr. Whitfield.
27.  Although Plaintiff ultimately promised in writing to renew the loan on June
26, 2012, Plaintiff refused to close the loan on June 28, 2012, as described above,
breaching the terms of the offer contained in the writing. Mr. Whitfield has been injured in
reliance upon Harbor National Bank's promises to him as will shown to the trier of fact,
including but not limited to, physical and mental distress and financial loss. In addition

thereto, the actions of the Plaintiff entitie Mr. Whitfield to an award of punitive damages.
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FOR A SECOND CAUSE OF ACTION
(Negligent Misrepresentation)

28. Mr. Whitfield hereby indorporates the allegations of the foregoing
paragraphs as if fully restated herein.

29. As described above, Harbor National Bank made affirmative representations
to Mr. Whitfield that: (1) the initial loans would be 30 year loans; (2) the maturity date
referenced in the Note was simply a renewal date; and (3) the interest rate to be charged
would be Mr. Whitfield's choice of 7.5% or prime minus % %. The Plaintiff also made
- representations, and an offer, that the loans would be renewed at 4.75% with a new
maturity date of July 10, 2017.

30.  Plaintiff knew these representations were false, misleading, and incomplete
| when they were made. Such repreéentations were (1) false, misleading and incomplete
when made; (2) were made for a pecuniary interest of the Plaintiff; (3) the Plaintiff owed
a duty of care to convey truthful information to Mr. Whitfield; (4) the Plaintiff breached that
duty by failing to exercise due care; (5) Mr. Whitfield was unaware thatthe represenfations
were false - and had no reason fo suspect they were false as he placed his trust and
confidence in Plaintiff. As such, Mr. Whitfield had a right to rely on such information, and
did so rely on said information to his financial detriment as outlined above. Mr. Whitfield
has been injured in reliance upon Harbor National Bank's promises to him as will shown
to the trier of fact, including but not limited to, physical and mental distress and financial
loss. In addition thereto, the actions of the Plainﬁff entitle Mr. Whitfield to an award of

punitive damages.

Page 8 of 22

R. 65



FOR A THIRD CAUSE OF ACTION
(Fraud in the Inducement)

31. Mr. Whitfield hereby incorporatés the allegations of the foregoing
paragraphs as if fully restated herein.

32, Ator about the time of the initial loan originations, Plaintiff made affirmative
representations to Mr. Whitfield that: (1) the loans would be 30 year loans; (2) that the
maturity date referenced in the Notes were simply renewal dates; and (3) that the interest
rate to be charged would be Mr. Whitfield's choice of 7.5% or prime minus % %. The
Plaintiff also made representations, ahd an offer, that the loans would be renewed at
4.75% with new matﬁrity dates of July 10, 2017. Such representations were false,
inconﬁplete and mi.sleading when made, were material, were known by the Plaintiff to be
false, misleading and incorﬁplete. and were intended to be relied upon.

33 Mr. Whitfield was unaware that the representations were false and had no
reason to suspect they were false, as he placed his trust and confidence in Plaintiff. As
such, Mr. Whitfield had a right to rely on such information, and did so rely on said
information to his detriment financial as outlined above. Had Mr. Whitfield known Plaintiff

“never intended to renew the loan, Mr. Whitfield would have previously refinanced the loan
with another lender at a time when it was possible. At a minimum, the Plaintiff should
have relayed their concerns about renewals as early as documentary evidence suggest
Harbor Naticnal Bank had a concern, to-wit, the year 2010.

34. These false representations were made to induce the M.r. Whitfield to enter
a high cost loan, and were made by the Plaintiff with the knowledge of their falsity.

35. Mr. Whitfield reasonably relied on the material representatiohs of Plaintiff

and had no knowledge the representations made by the Plaintiff were false and the Mr.
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Whitfield was, therefore, fraudulently induced by the Plaintiff to enter into the high cost
loan.

36. Mr. Whitfield made a mistake in entering into the loan, which mistake was
unilateral. Mr. Whitfield was fraudulently induced by the Plaintiff to make the unilateral
mistake as a direct, proximate and | foreseeable result of the fraud, deceit,
misrepresentation, and active concealment perpetrated upon Mr. Whitfield by the Plaintiff.

37. Subseqguent to the origination of the loan, Mr. Whitfield has been informed
and now believes that the Plaintiff misrepresented the terms of the loan, verbally and in
writing by (1) not receiving 30 year |oéns, (2) representing that the maturity date was
simply a renewal date; and (3) charging, and refusing to change, the interest rate of 7.5%.
The Plaintiff also made representations, and an offer, to renew the loans at 4.75% with
a new maturity date of July 10, 2017 as agreed. As such, Mr. Whitfield is entitied to avoid
or re_scind the loan and to be returned to the status quo ante whereby the Plaintiff returns
to Mr. Whitfield all monies paid by Mr. Whitfield in exchange for Mr. Whitfield returning
fhe amount of the loan proceeds to the Plaintiff. In addition thereto, Mr. Whitfield is entitled
to all incidental, consequential, direct and indirect damages proximately caused by
Plaintiff when they fraudulently induced Mr. Whitfield to eﬁte_r into the loan transaction.
Mr. Whitfield has been injured in réliance upon Harbor National Bank’s promises to him

“as will showﬁ to the trier of fact, including but not limited to, physical and mental distress
and financial loss. In addition thereto, the actions of the Plaintiff entitle Mr. Whitfield to an

award of punitive damages.
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FOR A FOURTH CAUSE OF ACTION
(Violation of Federal Trade Commission Act Section 5(a) 15 U.S.C. §45)
(As made applicable through SC Code §39-5-10 et.seq.)

38. Mr. Whitfield hereby incorporates the allegations of the foregoing
paragraphs as if fully restated herein.

39. As stated above,‘PIaintiff made affirmative representations to Mr. Whitfield
that: (1) the loans would be 30 year loans; (2) that the maturity dates referenced in 'ghe
Notes were simply renewal dates; and (3) that the interest rate to be charged would be
Mr. Whitfield's choice of 7.5% or prime minus % %. The Plaintiff also represented, and
made an offer, that the loans would be renewed at 4.75% with new maturity dates of July
10, 2017.

40. - Plaintiffs acts enumerated above constitute “unfair or deceptive acts or
practices in or affecting commerce,” as those terms are defined in the Act. This prohibition
applies to all persons engaged in commerce, including banks. An act or practicé is unfair

where it: (1) causes or is likely to cause substantial injury to consumers; (2) cannot be

reasonably avoided by consumers and; (3) is not outweighed by countervailing benefits;

‘to consumers or to competition. In this case, Plaintiffs actions discussed above have
* caused substantial injury to Mr. Whitfield.

41. An act or practice is deceptive where: (1) a representation, omission, or

practice misleads or is likely to mislead the consumer; (2) a consumer's interpretation of

the representation, omission, or practice is considered reasonable under the
circumstances and; (3) the misleading representation, omission, or practice is material.
In this case, Plaintiff's actions were deceptive because Plaintiff clearly misrepresented

that the loans would be renewed. Mr. Whitfield has been injured in reliance upon Harbor
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National Bank’s promises to him as will shown to the trier of fact, including but not limited
to, physical and mental distress and financial loss. In addition thereto, the actions of the
Plaintiff entitle Mr. Whitfield to an award of punitive damages.

FOR A FIFTH CAUSE OF ACTION
(Promissory Estoppel / Detrimental Reliance)

42. Mr. Whitfield hereby incorporates the allegations of the foregoing

paragraphs as if fully restated herein.

43.  Mr. Whitfield relied on the promises of Angela Bell, Charlie Rivers, and Scott
Warren to renew and modify the loans.

44. These promises were unambiguous in their terms and were relied upon by
Mr. Whitfield. In particular, there were no contingencies placed upon the June 26, 2012
written offer to renew any of the loans as title insured first morigages were already in
place on the subject properties.

45. . The reliance by Mr. Whitfield regarding renewing the loans was more than
expected énd more than foreseeable by Harbor National Bank.

46. | Mr. Whitfield has been injured in reliance upon Harbor National Bank’s
promises to him as will shown to the trier of fact, including but not limited to, physical and
mental distress and financial loss. In addition thereto, the actions of the Plaintiff entitie
Mr. Whitfield to an award of punitive damages.

FOR A SIXTH CAUSE OF ACTION
(Tortious Interference with Prospective Contractual Relations)

47.  Mr. Whitfield hereby incorporates the allegations of the foregoing

paragraphs as if fully restated herein.

48. The acts of Plaintiff described herein constituted an interference with Mr.
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Whitfield's business, were without justification, were done with improper purpose and
motive, knowing it would place Mr. Whitfield under duress when filing these unfounded
legal proceedings and knowing that it would interfere with Mr. Whitfield's ability to sell
and/pr rent the subject properties. | |

49. - As a result of Plaintiff's actions Mr. Whitfield has lost the ability to enter into
contracts with identifiable prospective buyers and/or renters of the subject properties. As
a direct and proximate result of the Plaintiffs actions, Mr. Whitfield has suffered special
damages including but not limited to a diminished value of his properties in the eyes of
third parties, loss of income and loss of profits.

50. Plaintiffs actions proximately caused actual, consequential, and special
damages, including but not limited to: a) inability to sell the subject properties to third
parties who met requirements for sale and/or rental of the subject properties; b)
foreclosure proceedings having been instituted on the subject properties; ¢) a diminished
value of the subject properties in the eyes of third parties; d) damage to Mr. Whitfield's
reputation ahd business standing in the real estate profession; ) financial damége to Mr.
Whitfield's business because of time spent away to defend these charges, f) financial
da.mage for his inability to sell the subject properties following filing of the lis pendens and
lawsuit, g) attorneys’ fees and costs incurred; h) time spgnt away from work as a result of
the lis pendens and lawsuit, i} emotional distress to Mr. Whitfield, j) injury to his health
and mental pain and suffering. |

FOR A SEVENTH CAUSE OF ACTION
(Breach of Contract Accompanied by Fraudulent Act)

51. Mr. Whitfield hereby incorporates the allegations of the foregoing
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paragraphs as if fully restated herein.

52. As stated above, Mr. Rivers made an agreement to renew the ioans at the
June 21, 2012 meeting with Mr. Whitfield.,

53. Plaintiff breached the agreement with Mr. Whitfield by failing to close the
renewal of the loan which is the subject of this lawsuit. Such breach was made with the
fraudulent intent of never actually intending to close the renewal when that representation
was made, and such fraudulent intent was manifested by the fraudulent act of claiming a
title endorsement was required to renew the loan when in fact one was never needed.

54. Mr. Whitfield has been injured in reliance upon Harbor National Bank's
promises to him as will shown to the trier of fact, including but not limited to, physical and
mental distress and ﬂnéncia! loss. In addition thereto, the actions of the Plaintiff entitle

Mr. Whitfield to an award of punitive damages.

FOR AN EIGHTH CAUSE OF ACTION
(Abuse of Process as to David Swanson and BNC Bancorp through its employee/agent

Scott Warren)

55. | Mr. Whitfield hereby incorporates the allegations of the foregoing
paragrabhs as if fuily restated herein.

56. Mr. Scott Warren claims he called Mr. David Swanson for the advice to
procure a title endorsement in order to renew the loan for the Black Rush Property.

57. Mr. Swanson claims that Mr. Scott Warren called him regarding the
anticipated closing between Mr. Whitfield and-Harbor National Bank, said closing set to
occur on June 28, 2012.

58. Despite providing such sworn testimony by each Mr. Scott Warren and

Mr. David Swanson that this advice was given and received before the June 28, 2012
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closing, there is no evidence of any such phone call as the phone records from Mr,
David Swanson's cell phone and his office line show.no record of a phone call from Mr.
Scott Warren cell phone or office line in June of 2012.

59. Because the telephone records show thevphone call never occurred, the
sworn testimony that the call was made, when in fact evidence shows it was not made at
the time, was given with the ulterior purpose of fabricating a legal defense for the bank's

“failure to renew its contractual obligations to renew Mr. Whitfield's loans.

80. Mr. David Swanson has represented that Scott Warren called him regarding

an anticipated ciosing, ih which he gave advice to Mr. Warren to procure a title -

endorsement. As alleged previously, Mr. Swanson and his law firm have no proof the
advice was ever given as there is no engagement letter, fee agreement, correspondence,
records of any kind, opinion letters, or billing entries at the firm to corroborate the legal
defé.nse that Mr. Swanson provided the information at the time he claims the advice was
made. Additionally, there is no evidence of the communication itself from Mr. Warren's
cell phone or office line to Mr. Swanson's cell phone or office line, further evidence that
the communication was never made, when Mr. Swanson and Mr. Warren claim it was.

61. The sworn testimony that the call was placed before closing, when in fact it
was not, was a willful or overt act, done with the intent and collateral objective of furnishing
a legal defense (advice of counsel) for the bank and injuring Mr. Whitfield.

82. The sworn testimony by each Mr. Scott Warren ad Mr. David Swanson was

a misuse and perversion of legal process by fabricating a legal defense (advice of

counsel) when one in fact had never been given at the time claimed to have been given.

The acts described above and herein have caused damage to Mr. Whitfield by incurring
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actual damages, both mental and pecuniary, including by way of example only and
without limitation: loss of time, injury to property and financial standing, shame,
mortification, mental anguish, mental pain and suffering, emotional distress, loss of
enjoyment of life, injury to feelings, an overall degradation of heaith, and was hindered
from, and will continue to be hindered from attending to his usual duties and affairs of life,
as a direct and proximate result of the aforesaid conduct of Harbor National Bank, in an

exact amount of actual, consequential and special damages as to be determined by a

trier of fact.
FOR A NINTH CAUSE OF ACTION
(Civil Conspiracy as to David Swanson and BNC Bancorp through its employee/agent
Scott Warren)

63. Mr. Whitfield hereby- incorporates the allegations of fhe foregoing
pafagraphs as if fully restated herein.

64. As alleged above, Mr. Scott Warren claims' he called Mr. David Swanson
for the advice to procure a title endorsement in order to renew the loan for the Black Rush
Property. |

85. Mr. Swanson claims that Mr. Scott Warren called him regarding the
anticipated closing between Mr. Whitfield and Harbor National Bank, said closing set to
occur on June 28, 2012.

66. Despite providing such sworn testimony by each Mr. Scott Warren and
Mr. David Swanson that this advice was given and received before the June 28, 2012
closing, there is no evidence of any such phone call as the phone records from Mr.
David Swanson’s cell phone and his office line show no record of a phone call from Mr.

Scott Warren cell phone or office line in June of 2012.
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67. Because the telephone records show the phone call never occurred, the

sworn testimony that the call was made, when in fact it was not made at the time, was
given with the ulterior purpose of fabricating a legal defense for the bank’s failure to renew
its contractual obligations to renew Mr. Whitfield's loans.

68. Mr. David Swanson has represented that Scott Warren called him regarding
an anticipated closing, in which he gave advice to Mr. Warren to procure a title
endorsement. As alleged previously, Mr. Swanson and his law firm have no proof the
advice was ever given as there is no engagement letter, fee agreement, correspondence,
records of any kind. opinion letters, or billing entries at theﬁrm to corroborate the legal
defense that Mr. Swanson provided the information at fhe time he claims the advice was
made. Additionally, there is no evidence of the communication itself from Mr. Warren’s
cell phone or office line to Mr. Swanson'’s cell phone or office line, further evidence that
the communication was never made, when Mr. Swanson and Mr. Warren claim it was.

69. The sworn testimony that the call was placed before closing, when in fact it
was not, was a willful or overt act, done with the intent and coliateral objective of furnishing
a legal defense (advice of counsel) for the bank and injuring Mr. Whitfield.

70. The sworn testimony by each Mr. Scott Warren and Mr. David Swanson
was a misuse and perversion of legal prboess by fabricating a legal defense (advice of
counsel) when one in fact had never been given at the time claimed to have been given.

714, Mr. David Swanson’s actions described above and herein were made for
his own personal interest as they were performed outside the séope of his law firm's
representation of Harbor National Bank.

72.  The actions of David Swanson and Scott Warren as alleged above and
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herein constitute an combination of two or more persons that was done with the purpose
of fumishing a legal defense (advice of counsel) for the bank and injuring Mr. Whitfield
which has caused him special damages, beyond damages specified in his other causes
of action for having to incur attorney’s fees and costs associated with Harbor National

Bank's advice of counsel defense which should never have been incurred.

FORATENTH CAUSE OF ACTION

(Cross-Claim for Equitable Indemnity as to Co-Defendant Cindy Whitfield)

73. .Mr. Whitfield hereby incorporates the allegations of the foregoing
paragraphs as if fully restated herein.

74. To the extent, if any, that Mr. Whitfield is held liable to the Plaintiff in this
action, which such liability is expressly denied, such liability would be a proximate result
of the wrongful acts, breach of duties, omissions, and/or negligence of Cindy Whitfield
and/or her agents in failing to give her permission and/or authorization to renew the loan
for the subject property focated at 1055 Black Rush Circle, Mount Pleasant, South
Carolina, said demand being made as a defense of Harbor National Bank to close all of
the renewal loans set forth in Exhibit *C”.

75. Specifically, the closing attorney Mark Weeks and Mr. Whitfield’s previous
counsel Lauren Felder have stated that Mrs. Cindy Whitfield's counsel Stanley Jaskiewicz
was contacted regarding procuring her conseﬁt for the renewal of the Black Rush
Property. Lauren Felder was advised by either Stanley Jaskiéwicz or his paralegal Dena
Hardison that Mrs. Cindy Whitfield, “would not sign off on the mortgage as Mr. Whitfield

was solely responsible under the Final Family Court Order.” Additionally, Mrs. Cindy
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Whitfield was told by Mr. Jaskiewicz' paralegal Dena Hardison that, “he [Mr. Whitfield]
could not refinance my home or borrow the equity in it as he would be putting another nail
in his coffin.” According to Mrs. Whitﬂéld, Ms. Dena Hardison gave her this advice before
the closing? and was also told by Ms. Hardison not to, “do anything until | talk to Stan,”
regarding Qaining access to her home for an appraisal. According to Mrs. Whitfield, Mr.
Jaskiewicz never called her back regarding any issues related to procuring her consent
to renew her home. |

76. Yo the extent, if any, that Mr. Whitfield is held liable to the Plaintiff in this
action, which such liability is expressly denied, these wrongful acts, breach of duties,
omissions, and/or negligence of Cindy Whitfield and/or her agents have damaged Mr.
Whitfield, including but not limited to consequential and special damages, and the
imposition of attorney’s fees and costs in defending the foreclosure and prosecuting the
Counterclaims as alleged herein. Mr. Whitfield and Mrs. Cindy Whitfield had é special
relationship by virtue of their continuing family court obligations that would supporta claim
for indemnity against Mrs. Cindy Whitfield. Moreover, Mr. Whitfield is wholly without fault
for Cindy Whitfield failing to provide her permission and/or authorization to renew thé loan
for the Black Rush Propérty.

77. To the extent, if any, that Mr. Whitfield is held liable to the Plaintiff in this
action, which such liability is expressly denied, Mr. Whitfield would be entitled to be

equitably indemnified for such liability from Cindy Whitfield for any liability that Mr.

Whitfield is found to have incurred to the Plaintiff such that Mr. Whitfield would be entitled

2 Myrs. Whitfield indicated this statement was made by Ms. Hardison at the time the appraiser was attempting to gain
access to Mrs. Whitfield's home- in May and June of 2012. Correspondence was sent to Stanley Jaskiwicz advising
him of appraisal access issue on June 11,2012,
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to recover his consequential and special damages, attomey's fees and costs, monies
adjudged owed to the Plaintiff and/or monies expended by way of settlement of Plaintiff's
claims as a result of Cindy Whitfield and/or her agents wrongful acts, breach of duties,

omissions, and/or negligence as afore-described.

WHEREFORE, Defendants prays'for relief as set forth below together with such
further relief as this court deems just:
a. Actual damages,
b. Compensatory damages
c. Special damages,
d. Statutory damages;
e. Treble Damages
f. Disgorgement of profits,
g. Restitution,;
h. Resciss‘ldn;
i. Injunctive relief, and

j- Aftorneys’ fees and costs

DEMAND FOR JURY TRIAL

Mr. Whitfield demands a jury trial on all counts stated above. These causes of
action must be tried before any equitable causes of action asserted by either party can

be disposed of. See Gardner v. Travis, 316 S.C. 315, 450 S.E.2d 54 (Ct. App. 1994)
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Respectfully submitted,
HALVERSEN & ASSOCIATES, LLC
By:

Brent S. Halversen
171 Church Street, Suite 330
Charleston, SC 29401
T: 843-284-57980
F: 864-326-4844
Email: brent@halverseniaw.com
Attorneys for the Defendant
— 2014,
Charleston, South Carolina
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CERTIFICATE OF SERVICE

| certify that | served the foregoing Fourth Amended Answer, Affirmative Defenses
Crossclaim and Counterclaims upon all counsel of record by affixing same with proper
postage placing same with the United States Postal Service addressed to the parties and
counsel’s last known address on this day of January, 2016.

HALVERSEN & ASSOCIATES, LLC
By:

Brent S. Halversen
171 Church Street, Suite 330
Charleston, SC 29401
T: 843-284-5790
” F: 864-326-4844
Email: brent@halversenlaw.com

‘Charleston, SC
January ___, 2016
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STATE OF SOUTH CAROLINA )  IN THE COURT OF COMMON PLEAS

)
COUNTY OF DORCHESTER ) CASE NO.2014-CP-18-1793
ash i A/Df‘z;'ft C,Cu‘dll'n_c. )
) |
Plaintiff, ) v
) CONSENT ORDER ON MOTION TO
vs. ) AMEND FILED JUNE 25, 2015
%NTHONY M. WHITFIELD ) g
) f‘m tl‘.‘:
Defendant. ) W El
) t i

ARV

This matter comes before the Court on Defendant’'s Motion to Amend his Answer
and Counterclaims, filed on or about June 25, 2015. It appearing that the parties have
negotiated and agreed to the filing of an amended pleading denying certain claims, and,
allowing others. Now, therefore itis

ORDERED that Defendant's Motion to Amend is granted in part and denied in
part as stated herein. Defendant may file and serve an Amended Answer in the form
attached hereto as Exhibit “1”. ' '

AND IT IS SO ORDERED.

e N\

Hon. Maité Murphy|
First Judicial Circuit
| This 2.5 day of ! 20186,

* Charleston Srangeberg: South garoiina

WE SO MOVE.
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f)/
January /3, 2016
Charleston, South Carolina

283

HALVER‘SY"“‘N & AS OCIATES, LLC

B jnt“S. H;‘lvérsen

171 Church Street, Suite 330
Charleston, SC 29401

T: 843-284-5790

F. 864-326-4844

Email: brent@halversenlaw.com

Attorney for the Plaintiff
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WE SO CONSENT.

January___, 2016
Charleston, South Carolina

96 Broad Street
Charleston, SC 29401
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STATE OF SOUTH CAROLINA )  IN THE COURT OF COMMON EL_EAS '
) I
COUNTY OF DORCHESTER )
/:-P.)MJK- :a ﬂ": ﬁé Cafd/tmk_
Plaintiff, ) ol o
) DEFENDANT’S FOURTH m%eo v
Vs, ) ANSWER, AFFIRMATIVE DEFENSES
)  CROSSCLAIM AND COUNTERCLAIW
: )
ANTHONY WHITFIELD, CINDY )
WHITFIELD, AND DAVID SWANSON ) (Breach of Contract, Negligent
) Misrepresentation, Fraud in the
Defendants. ) Inducement, Unfair Trade Practices,
) Promissory Estoppel, Interference with

Prospective Contractual Relations, and
Breach of Contract Accompanied by
Fraudulent Act, Abuse of Process, Civil
Conspiracy, and Equitable Indemnity)

{(Jury Trial Demanded)

TO: ROBERT A. BERNSTEIN, ATTORNEY FOR PLAINTIFF

Comes now Defendant, Anthony Whitfield (hereinafter, “Mr. Whitfield”) and
responds to the allegations of Plaintiff's Complaint as follows:

1. Mr. Whitfield admits the allegations of Paragraphs 2, 3 8, 14, 15,16,17,18
and 25. |

2 Mr. Whitfield denies, the allegations of Paragraphs 13 and 23 to the extent
such Paragraphs reference previous allegations which are herein denied.

3. Mr. Whitfield admits the allegations of Paragraph 5, but denies that he
chose the stated interest rate and alleges that at all material times Plaintiff represented

the maturity date of the loan would be automatically extended by Plaintiff.
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4. Mr. Whitfield admits an assignment was made but denies the event of
defaulf as alleged in Paragraph 24, 26 and 29.

5. Mr. Whitfield denies Paragraphs 1, 4,6, 7. 9, 10, 11, 12, 19, 20, 21, 22,27
and 28.

6. Mr. Whitfield denies each and every allegation not speéiﬂcally enumerated

herein.

FIRST AFFIRMATIVE DEFENSE
7. Plaintiff’s‘claims to foreclose on the 2007 Mortgage should be waived,
estopped, barred, and/or dismissed as Defendant made all payments as was required
under the Note and was told by Plaintiff numerous times that the April 13, 2012 maturity
date as referenced in the Note would be automatically extended. |

SECOND AFFIRMATIVE DEFENSE

8. Plaintiffs claims in equity are barred by the doctrine of unclean hands

hands and equitable estoppel. -

THIRD AFFIRMATIVE DEFENSE
9. Plaintiff's action should be barred by the doctrine of unconscionability,

fraud and duress.

FOURTH AFFIRMATIVE DEFENSE

10.  Upon information and belief, the subject note attempted to be foreclosed
upon is not the original note and therefore Plaintiff does not have standing pursue this

foreclosure action.
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COUNTERCLAIMS

Factual Allegations

11.  In 20086, Mr. Whitfield approached Charlie Rivers (hereinafter, “Mr. Rivers”)
of Harbor Naticnal Bank to purchase and refinance certain real estate in the lowcountry
counties of Berkeley, Dorchester and Charleston. Mr. Rivers previously helped Mr.
Whitfield refinance over 25 loans when Mr. Rivers was a loan officer with Southtrust Bank.
These loans always had 30 year terms and never had balloon payments or required
refinancing or re-approval.

12.  Mr. Rivers promised Mr. Wﬁitﬁeld the same loans as he was previously

given ‘by Mr. Rivers, to-wit, 30 year loans with the best rate possible, with a % point

origination fee. There was no mention of balloon payments or re-qualification anytime .

during the 30 year loans. After a review of Mr. Whitfield's financial condition, Mr. Rivers
approved $1.5 million in loans to reﬁnanoé rental properties. At the time, Mr. Whitfieid
made clear to Mr. Rivers that the loans could not have demand features or have a balloon
payment. Mr. Rivers agreed.

13. In reliance on Mr. Rivers’ representations, Mr. Whitfield purchased the
property at 732 Gahagan Drive, Summerville, SC 29485 (hereinafter, “the Subject
F_’roperty").

14. - Onor about March 27, 2007 Mr. Whitfield was provided documentation from
Plaintiff stating that Mr. Whitfield would have the choice of a 7.5% interest rate or a floating
rate of prime minus % % (See Exhibit "A” attached hereto).

15.  Despite being provided documentation by Plaintiff that Mr. Whitfield would

have the choice of a 7.5% interest rate or a floating rate of prime minus % %, Mr. Whitfield
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was provided the higher 7.5% rate as opposed to the lower floating rate of prime minus
Y %.

16. Despite being provided documents at the closing with a April 13, 2012
maturity date on some of the loans, Mr. Whitfield was assured numerous times by loan
officer Angela Bell that the maturity date was just a formality and in fact was just a renewal
date and would be extended automatically with only adjustments of interest without any
re-qualifying or costs to extend. Despite making such assurances to Mr. Whitfield, loan
officer Angela Bell determined as early as 2010 that the loans would not be renewed as
she felt Mr. Whitfield was not providing financial information to her. At the time she
indicated she needed to “grease the whesl” with Mr. Whitfield's accountant so the
accountant would tell her more information about Mr. Whitfield's financial status.

17. Because of Ms. Bell's assurances and representations, Mr. Whitﬁeld made
payments on the loan for the subject property from the origination of the loan every month
until the rénewal date.

18. In January, 2012, Plaintiff asked Mr. Whitfield for a copy of his recent tax
returns so that the loan could be automatically extended: As late as February 6, 2012,
loan officer Angela Bell sent an email to Mr. Whitfield asking him for tax information to
work on the “renewals.” On February 21, 2012, Mr. Whitfield informed loan officer Angela
Bell that he was under some financial pressure, that his health was suffering, and that he
wanted interest rates on par with the other mortgages he held with other banks. The

following day, Ms. Bell informed Harbor National Bank personne! (but not Mr. Whitfield)

that she was going to let Mr. Whitfield know that she would be asking him to move the

lcans. Almoﬁgh she informed others of her intention not to renew the loans, Ms. Bell never
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told Mr. Whitfield that he needed to move the loans- at any point in time. Had Mr. Whitfield
known Plaintiff never intended to renew the loan, Mr. Whitfield would have previously
reﬁngnced the loan with another lender at a time when it was possible.

18 One week later, on February 28, 2012 loan officer Angela Bell wrote Mr.
Whitfield to let him know that she would have to have his 2010 tax returns in order to
request approval for renewal of his upcoming maturing loans. On April 2, 2012, Mr.
Whitfieid informed loan officer Angela Bell that his 2010 tax returns were complete and
that he urgently wanted his loans modified since the rates were extremely high, and that
his health had been an issue. After receiving the information about receiving the tax
returns, the following day loan officer Angela Bell told a senior credit analyst af Harbor
~ National Bank, “I'm just glad the threats of no rénewals finally worked.” Five days later,
on April 8, 2012, Mr. Whitfield suffered a heart attack.

20. Despite making assurances the loans would renew, two notes (732
Gahagan and 110 Mepkin) matured on April 13, 2012 without having been renewed'py
the Plaintiff. On Jlune 21, 2012 Charlie Rivers orally agreed to modify the notes and
specifically agreed to: (a) extend the notes for a 25 year amortization with another 5 year
maturity; (b) eliminate the need for any principal pay downs; (c) eliminate the need for
additional collateral to secure the notes; (d) eliminate the need to cross collateralize the
loans; (e) waive the default interest rate of 14%; (f) back date the rate of 4.75% to the
maturity of the April 13, 2012 maturities; and (g) credit Mr. Whitfield's overpayment of
interest.

21.  On June 26, 2012, Harbor National Bank vice president Scott Warren

signed a loan commitment letter to Mr. Whitfield outlining the terms and conditions of the
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renewals of all Mr. Whitfield's loans held by Harbor National Bank. The proposed new
loans dropped the interest rate to 4.75% and extended the maturities another 5 years.
(See loan commitment, attached hereto as Exhibit “B™). On the same day, Mr. Whitfield
was given drafts of new notes to sign for the closing which was to be held on June 28,
2012. The new documents contained clauses that all of Mr. Whitfield's properties would
be cross collateralized, despite Mr. River's agreement and assurances not to cross
coliateralize the properties (See Pagagraph 20 (d) herein).

22. In reliance upon Mr; Warren's June 26, 2012 commitment letter, Mr.
Whitfield attended a scheduled closing at attorney Mark Weeks' law office. At the closing,
Mr. Warren informed Mr. Whitfield that a signed endorsement from a titie company was
needed so that Mr. Whitfield’s ex-spouse Cindy Whitfield would not be required to sign
the loan documents for one of the properties that Cindy Whitfield resided in (hereinafter,
the “Black Rush Property”)*. At a certain point, Mr. Whitfield was informed by the closing
attorney that the endorsement could not be procured, that Mrs. Whitfield was refusing to
sign the mortgage to the Black Rush Property, and Mr. Warren proposed that it would
only be possible to close two of the subject properties - Mepkin and Gahagan, but that if
the Black Rush Property ultimately couldn’t be closed, all properties including Mepkin and
Gahagan would have to be foreclosed upon. |

23. Despite Harbor National Bank’s representations that a title endorsement
was required to renew the Black Rush Property, Mr. Whitfield has subsequently learned

that no such endorsement was required from the title company. Moreover, Harbor

! Plaintiff also attempted to procure a “Business Purpose Statement” from Mr. Whitfield indicating that the property
was to be used in Mr. Whitfield's business despite having previous knowledge that the Black Rush Property was in a
fact residential property for Mr. Whitfield's ex-wife Cindy Whitfield.
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National Bank failed to renew any of the loans listed in the June 26, 2012 commitment

letter despite agreeing to do so, willfully breaching their agreements, and causing Mr..

Whitfield damages as to be determined by the trier of fact.

FOR A FOR FIRST COUNTERCLAIM

(Breach of Contract)

24. Mr. Whitfield hereby incorporates the allegations of the foregoing

paragraphs as if fully restated herein.

25 As described above, Plaintiff indicated before and after the origination of the
loan, verbally and in writing, that the loan to the Subject Property would be automatically
renewed.

26. Despite repeatedly .making these representations and reassurances,
Plaintiff failed to renew the loan and instead declared Mr. Whitfield to be in default despite
being paid all monthly installments on time, as and when due, breaching their agreement
with Mr. Whitfield.
| 27. Although Plaintiff ultimately promised in writing to renew the loan on June
26, 2012, Plaintiff refused io close the loan on June 28, 2012, as described above,
breaching the terms of the offer contained in the writing. Mr. Whitfield has been injured in
reliance upon Harbor National Bank's promises to him as will shown to the trier of fact,
including but not limited to, physical and mental distress and financial loss. In addition

thereto, the actions of the Plaintiff entitle Mr. Whitfield to an award of punitive damages.
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FOR A SECOND CAUSE OF ACTION
(Negligent Misrepresentation)

'28. Mr. Whitfield hereby incorporates the allegations of the foregoing
paragraphs as if fully restated herein.

29, As described above, Harbor National Bank made affimative representations
to Mr. Whitfield that: (1) the initial loans would be 30 year loans; (2) the maturity date
referenced in the Note was simply a renewal date; and (3) the interest rate to be charged
would be Mr. Whitfield's choice of 7.5% or prime minus % %. The Plaintiff also made
representations, and an offer, that the loans would be renewed at 4.75% with a new
maturity date of July 10, 2017.

30. Plaintiff knew these representations were false, misleading, and incomplete

_when they were made. Such representations were (1) false, misleading and incomplete
when made; (2) were made for a pecuniary interest of the Plaintiff; (3) the Plaintiff 6wed
a duty of care to convey truthful information to Mr. Whitfield: (4) the Plaintiff breached that
duty by failing to exercise due care; (5) Mr. Whitfield was unaware that the represéntations
were false - and had no reason to suspect théy were false as he placed his trust and
confidence in Plaintiff. As such, Mr. Whitfield Had a right to rely on such information, and
did so rely on said information to his financial detriment as outlined above. Mr. Whitfield
has been injured in reliance upon Harbor National Bank's promises to him as will shown
to the trier of féct, including but not limited to, physical and mental distress and financial
loss. In addition thereto, the actions of the Plaintiff entitle Mr. Whitfield to an award of

punitive damages.
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FOR A THIRD CAUSE OF ACTION
(Fraud in the Inducement)

31. Mr. Whitfield hereby iné:orporates the allegations of the foregoing
paragraphs as if fully restated herein.

32 Ator about the time of the initial loan originations, Plaintiff made affirmative
representations to Mr. Whitfield that: (1) the loans would be 30 year loans; (2) that the
maturity date referenced in the Notes were simply renewal dates; and (3) that the interest
rate to be charged would be Mr. Whitﬁéld's choice of 7.5% or prime minus ¥ %. The
Plaintiff also made representations, and an offer, that the loans would be renewed at
4.75% with new maturity dates of July 10, 2017. Such representations were false,
incomplete and misleading when made, were material, were known by the Plaintiff to be
false, misleading and incomplete, and were intended to be relied upon.

33.  Mr. Whitfield was unaware that the ‘fépresentations were false and had no
reason fo suspect they were false, as he placed his trust and confidence in Plaintiff. As
such, Mr. Whitﬁeld had a right to rely on such information, and did so rely on said
information to his detriment financial as outlined abave. Had Mr. Whitfield known Plaintiff
never intended to renew the loan, Mr. Whitfield would have previously refinanced the loan
with angther lender at a time when it was possible. At a minimum, the Plaintiff should
have relayed their concerns about renewals as early as documentary evidence suggest
Harbor National Bank had a concern, to-wit, the year 2010.

34. These false representations were made to induce the Mr. Whitfield to enter
a high cost loan, and were made by the Plaintiff with the knowledge of their falsity.

35.  Mr. Whitfield reasonably relied on the material representations of Plaintiff

and had no knowledge the representations made by the Plaintiff were false and the Mr.

Page 9 of 22

R. 91

= o RS e ke, AN

aea g o

= o AR Vo g




Whitfield was, therefore, fraudulently induced by the Plaintiff to enter into the high cost
loan.

16.  Mr. Whitfield made a mistake in entering into the loan, which mistake was
unilateral. Mr. Whitfield was fraudulently induced by the Plaintiff to make the unilateral
mistake as a direct, proximate and foreseeable result of the fraud, deceit,
misrepresentation, and active concealment perpetrated upon Mr. Whitﬁeld by the Plaintiff.

37. Subsequent to the origination of the loan, Mr. Whitfield has been informed
and now believes that the Plaintiff misrepresented the terms of the loan, verbally and in
writing by (1) not receiving 30 year loans, (2) representing that the maturity date was
simply a renewal date; and (3) charging, and refusing to change, the interest rate of 7.5%.
The Plaintiff also made representations, and an offer, to renew the loans at 4.75% with
a new maturity date of July 10, 2017 as agreed. As such, Mr. Whitfield is entitled to avoid
or rescind the loan and to be returned to the status quo ante whereby the Plaintiff returns
to Mr. Whitfield all monies paid by Mr. Whitﬁeﬁ in exchange for Mr. Whitfield returning
the amount of the loan proceeds to the Plaintiff. In addition thereto, Mr. Whitfield is entitled
to all incidental, consequential, direct and indirect damages proximately caused by
Plaintiff when they fraudulently induced Mr. Whitfield to enter into the loan transaction.
Mr. Whitfield has been injured in reliance upon Harbor National Bank's promises to him
as will shown to the trier of fact, including but not limited to, physical and mental distress
and financial loss. In addition thereto, the actions of the Plaintiff entitle Mr. Whitfield to an

award of punitive damages.
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FOR A FOURTH CAUSE OF ACTION
(Violation of Federal Trade Commission Act Section 5(a) 15U.S.C. §45)

(As made applicable through SC Code §39-5-10 et.seq.)

38. Mr. Whitfield hereby incorporates the allegations of the foregoing

paragraphs as if fully restated herein.

39. As stated above, Plaintiff made affirmative representations to Mr. Whitfield
that: (1) the loans would be 30 year loans; (2) that the maturity dates referenced in the
Notes were simply renewal dates; and (3) that the interest rate to be charged would be
Mr. Whitfield's choice of 7.5% or prime minus ¥% %. The Plaintiff also represented, and
made an offer, that the loans would be renewed at 4.75% with new maturity dates of July
10, 2017.

40. Plaintiffs acts enumerated above constitute “unfair or deceptive acts or
practices in or affecting commerce,” as those terms are defined in the Act. This prohibition
applies to all persons engaged in commerce, including banks. An act or practice is unfair
where it: (1) causes or is likely to cause substantial injury to consumers; (2) cannot be
reasonably avoided by consumers and; (3) is not outweighed by countervailing benefits
to consumers or fo competition. In this case, Plaintiff's actions discussed above have
caused substantial injury to Mr. Whitfield.

41. An act or practice is deceptive where: (1) a representation, omission, or
. practice misleads or is likely to mislead the consumer; (2) a consumer’s interpretation of
the representation, omission, or practice is considered reasonable under the
circumstances and; (3) the misleading represeﬁtation, omission, or practice is material.
In this case, Plaintiff's actions were deceptive because Plaintiff clearly misrepresented

that the loans would be renewed. Mr. Whitfield has been injured in reliance upon Harbor
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National Bank’s promises to him as will shown to the trier of fact, including but not limited
to, physical and mental distress and financial loss. In addition thereto, the actions of the

Plaintiff entitle Mr. Whitfield to an award of punitive damages.

FOR A FIFTH CAUSE OF ACTION
(Promissory Estoppel / Detrimental Reliance)

42. Mr. Whitfield hereby incorporates the allegations of the foregoing

paragraphs as if fully restated herein.

43.  Mr. Whitfield relied on the promises of Angela Bell, Charlie Rivers, and Scott
Warren to renew and modify the loans.

44. These promises were unambiguous in their terms and were refied upon by
Mr. Whitfield. In particular, there were no contingencies placed upen the June 26, 2012
written offer to renew any of the loans as title insured first mortgages were already in
place on the subject properties.

45. The reliance by Mr. Whitfield regarding renewing the loans was more than
expected and more than foreseeable by Harbor National Bank.

46. Mr. Whitfield has been injured in reliance upon Harbor National Bank's
promises to him as will shown to the trier of fact, including but not limited to, physical and
mental distress and financial loss. In addition thereto, the actions of the Pilaintiff entitie

Mr. Whitfield to an award of punitive damages.

FOR A SIXTH CAUSE OF ACTION
(Tortious interference with Prospective Contractual Relations).

47.  Mr. Whitfield hereby incorporates the allegations of the foregoing
paragraphs as if fully restated herein.

48. The acts of Plaintiff described herein constituted an interference with Mr,
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Whitfield's business, were without justification, were done with improper purpose and
motive, knowing it would place Mr. Whitfield under duress when filing these unfounded
legal proceedings and knowing that it would interfere with Mr. Whitfield's ability to sell
and/or rent the subject property.

49.  As a result of Plaintiff's actions Mr. Whitfield has lost the ability to enter into
contracts with identifiable prospective buyers and/or renters of the subject property. As a
direct and proximate result of the Plaintiff's actions, Mr. Whitfield has suffered special
damages including but not limited to a diminished value of their property i‘n the eyes of
third parties, loss of income and loss of profits.

50. Plaintiffs actions proximately caused actual, consequential, and special
damages, includiné but not limited to: a) inability to sell the subject property to third

parties who met requirements for sale and/or rental of the subject property; b) foreclosure

proceedings having been instituted on the subject property; ¢) a diminished value of the

subject property in the eyes of third parties; d) damage to Mr. Whitfield's reputation and

business standing in the real estate profession; e) financial damage to Mr. Whitfield's -

business because of time spent away to defend these charges, f) financial damage for
his inability to sell the subject property following filing of the lis pendens and lawsuit, g)
attorneys' fees and costs incurred; h) time spent away from work as a result of the lis
pendens and lawsuit, i) emotional distress to Mr. Whitfield, j) injury to his health and

mental pain and suffering.

FOR A SEVENTH CAUSE OF ACTION
(Breach of Contract Accompanied by Fraudulent Act)

51. Mr. Whitfield hereby incorporates the allegations of the foregoing

paragraphs as if fully restated herein.
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52. As stated above, Mr. Rivers made an agreemént to renew the loans at the
June 21, 2012 meeting with Mr. Whitfield.

53. Plaintiff breached the agreement with Mr. Whitfield by failing to close the
renewal of the !oan} which is the subject of this lawsuit. Such breach was made with the
fraudulent intent of never actually intending to close the renewal when that representation
was made, and such fraudulent intent was manifested by the fraudulent act of claiming a
title endorsement was required to renew the loan when in fact one was never needed.

54. Mr. Whitfield has been injured in reliance upon Harbor National Bank’s
promises to him as will shown to the trier of fact, including but not limited to, physical and
mental distress and financial loss. In addition thereto, the actions of the Plaintiff entitle
Mr. Whitfield to an award of punitive damages.

FOR AN EIGHTH CAUSE OF ACTION

(Abuse of Process as to David Swanson and BNC Bancorp through its employee/agent .

Scott Warren)
55. Mr. Whitfield hereby incorporates the allegations of the foregoing

paragraphs as if fully restated herein.

56. Mr. Scott Warren claims he éalled Mr. David Swanson for the advice to~

procure a title endorsement in order to renew the joan for the Black Rush Property.

57  Mr. Swanson claims that Mr. Scott Warren called him regarding the
anticipated closing between Mr. Whitfield and Harbor National Bank, said closing set to
oceur on June 28, 2012.

58. Despitg providing such sworn tesﬁmony by each Mr. Scott Warren and
Mr. David Swanson that this advice was given and received before the June 28, 2012

closing, there is no evidence of any such phone call as the phone records from Mr.
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David Swanson’s cell phone and his office line show no record of a phoné call from Mr.
Scott Warren cell phone or office line in June of 2012,

59. Because the telephone records show the phone call never occurred, the

sworn testimony that the call was made, when in fact evidence shows it was not made at

the time, was given with the ulterior purpose of fabricating a legal defense for the bank’s '

failure to renew its contractual obligations to renew Mr. Whitfield’s loans.

60. Mr. David Swanson has represented that Scott Warren called him regarding
“an anticipated closing, in which he gave advice to Mr. Warren to procure a title
endorsement. As alleged previously, Mr. Swanson and his law firm have no proof the
advice was ever given as there is no engagement letter, fee agreement, correspondence,
records of any kind. opinion letters, or billing entries at the firm to corroborate the legal

defense that Mr. Swanson provided the information at the time he claims the advice was
made. Additionally, there is no evidence of the communication itself from Mr. Warren's
cell phone or office line to Mr. éwanson's cell phone or office line, further evidence that
the communication was never made, when Mr. Swanson and Mr. Warren claim it was.

81. The sworn testimony that the call was placed before closing, when in fact it
was not, was a willful or overt act, done with the intent and collateral objective of furnishing
a légal defense (advice of counse!) for the bank and injuring Mr. Whitfield.

82. The sworn testimony by each Mr. Scott Warren ad Mr. David Swanson was
a misuse and perversion of legal process by fabricating a legal defense (advice of
counsel) when one in fact had never been given at the time claimed to have been given.
The acts described above and herein have caused damage to Mr. Whitfield by incurring

actual damages, both mehtal and pecuniary, including by way of example only and
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without limitation: loss of time, injury to property and financial standing, shame,
mortification, mental anguish, mental pain and suffering, emotional distress, loss of
enjoyment of life, injury to feelings, an overall degradation of health, and was hindered
from, and will continue to be hindered from attending to his usual duties and affairs of life,
as a direct and proximate result of the aforesaid conduct of Harbor National Bank, in an

exact amount of actual, consequential and special damages as to be determined by a

trier of fact.
FOR A NINTH CAUSE OF ACTION
(Civil Conspiracy as to David Swanson and BNC Bancorp through its employee/agent
Scott Warren) ‘

63.. Mr. Whitfield hereby incorporates the allegations of the foregoing
paragraphs as if fully restated herein.

64. As alleged above, Mr. Scott Warren claims he called Mr. David Swanson
for the advice to procure a title endorsement in order to renew the loan for the Black Rush
Property.

65. Mr. Swanson claims that Mr. Scott Warren called him regarding the
anticipated closing between Mr. Whitfield and Harbor National Bank, said closing set to
ocbur on June 28, 2012. |

66. Despite providing such sworn testimony by each Mr. Scott Warren and
Mr. David Swanson that this advice was given and received before tﬁe June 28, 2012

closing, there is no evidence of any such phone call as the phone records from Mr.
David Swanson's cell phone and his office line show no record of a phone call from Mr.

Scott Warren cell phone or office line in June of 2012.
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67. Because the telephone records show the phone call never occurred, the
sworn testimony that the call was made, when in fact itlwas not made at the time, was
given with the ulterior purpose of fabricating a legal defense for the bank’s failure to renew
its contractual obligations to renew Mr. Whitfield’s loans.

68.  Mr. David Swanson has represented that Scott Warren called him regarding
an anticipated closing, in which he gave advice to Mr. Warren to procure a title
endorsement. As alleged previously, Mr. Swanson and his law firm have no proof the

advice was ever given as there is no engagement letter, fee agreement, correspondence,

records of any kind, opinion letters, or billing entries at the firm to corroborate the legal

defense that Mr. Swanson provided the information at the time he claims the advice was
made. Additionally, there is no evidence of the communication itself from Mr. Warren's
cell phone or office line to Mr. Swanson's cell phone or office line, further evidence that
the communication was never made, when Mr. Swanson and Mr. Warren claim it was.

69. The sworn testimony that the caﬂ was placed before closing, when in fact it
was not, was a willful or overt act, done with the intent and collateral objective of furnishing
a legal defense (advice of counsel) for the bank and injuring Mr. Whitfield.

70. The sworn testimony by each Mr. Scott Warren and Mr. David Swanson
was a misuse and perversion of legal process by fabricating a legal defense (advice of
counsel) when one in fact had never been given at the time claimed to have been given.

71.  Mr. David Swanson's actions described above and herein were made for
his own personal interest as they were performed outside the scope of his law fim's

representatidn of Harbor National Bank.

72. The actions of David Swanson and Scoft Warren as alleged above and
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herein constitute an combination of two or more persons that was done with the purpose
of fumishing a legal defense (advice of counsel) for the bank and injuring Mr. Whitfield
which has caused him special damages, beyond damages specified in his other causes
of action for having to incur attorney's fees and costs associated with Harbor Natiojnal

Bank's advice of counsel defense which should never have been incurred.

FOR A TENTH CAUSE OF ACTION
(Cross-Claim for Equitable Indemnity as to Co-Defendant Cindy Whitfield)

73.  Mr. Whitfield hereby incorporates the allegations of the foregoing

paragraphs as if fully restated herein.

74. To 'the extent, if any, that Mr. Whitfield is held liable to the Plaintiff in this

action, which such liability is expressly denied, such liability would be a proximate result
of the wrongful acts, breach of duties, omissions, and/or negligence of Cindy Whitfield
and/or her agents in failing to give her permission and/or authorization to renew the loan
for the subject property located at 1055 Black Rush Circle, Mount Pleasant, South
Carolina, said demand being made as a defense of Harbor National Bank to close all of
the renewal loans set forth in Exhibit “C".

75.  Specifically, the closing attorney Mark Weeks and Mr. Whitfield's previous
counsel Lauren Felder have stated that Mrs. Cindy Whitfield's counsel Stanley Jaskiewicz
was contacted regarding procuring her consent for | the renewal of the Black Rush
Property. Lauren Felder was advised by either Stanley Jaskiewicz or his paralegal Dena
Hardison that Mrs. Cindy Whitfield, “would not sign off on the mortgage as Mr. Whitfield

was solely responsible under the Final Family Court Order." Additionally, Mrs. Cindy
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Whitfield was told by Mr. Jaskiewicz' paralegal Dena Hardison that, “he [Mr. Whitfield]
could not refinance my home or borrow the equity in it as he would be putting another nail

in his coffin.” According to Mrs. Whitfield, Ms. Dena Hardison gave her this advice before

the closing? and was also told by Ms. Hardison not to, “do anything until | talk to Stan,”

regarding gaining access to her home for an appraisal. According to Mrs. Whitfield, Mr.
Jaskiewicz never called her back regarding any issues related to procuring her consent
to renew her home.

76. Tothe exten’t, if any, that Mr. Whitfield is held liable to the Plaintiff in this
action, which such liability is expressly denied, these wrongful acts, breach of duties,
omissions, and/or negligence of Cindy Whitfield and/or her agents have damaged Mr.
Whitfield, including but not limited to consequential and special damages, and the
imposition of attomey's fees and costs in defending the foreclosure and prosecuting the
Counterclaims as alleged herein. Mr. Whitfield and Mrs. Cindy Whitfield had a special
relationship by virtue of their continuing family court obligations that would support a claim
for indemnity against Mrs. Cindy Whitfield. Moreover, Mr. Whitfield is wholly without fault

_for Cindy Whitfield failing to provide her permission and/or authorization to renew the loan
for the Black Rush Property.

77. To the extent, if any, that Mr. Whitfield is held liable to the Plaintiff in this
action, which such liability is expressly denied, Mr. Whitfield would be entitled to be
equitably indemnified for such liability from Cindy Whitfield for any liability that Mr.

Whitfield is found to have incurred to the Plaintiff such that Mr. Whitfield would be entitied

2 Mrs, Whitfield indicated this statement was made by Ms. Hardison at the time the appraiser was attempting 16 gain
access to Mrs. Whitfield's home-- in May and June 0f2012. Comrespondence was sent to Stanley Jaskiwicz advising
him of appraisal access issue on June 11, 2012.
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to recover his consequential and special damages, attorney's fees and costs, monies
adjudged owed to the Plaintiff and/or monies expended by way of settiement of Plaintiff's
claims as a result of Cindy Whitfield and/or her agents wrongful acts, breach of duties,

omissions, and/or negligence as afore-described.

WHEREFORE, Defendants prays for relief as set forth below together with such

further relief as this court deems just: |

a. Actual damages;

b. Compensatory damages

c. Special damages;

d. Statutory damages;

e. Treble Damages

f. Disgorgement of profits;

g. Restitution;

h. Rescission;

i. Injunctive relief, and

j. Attorneys’ fees and costs

DEMAND FOR JURY TRIAL

Mr. Whitfield demands a jury trial on all counts stated above. These causes of
action must be tried before any equitable causes of action asseried by either party can

be disposed of. See Gardner v. Travis, 316 S.C. 315, 450 S.E.2d 54 (Ct. App. 1894)
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, 2014,
Charleston, South Carolina

Respectfully submitted,
HALVERSEN & ASSOCIATES, LLC

By:

Brent S. Halversen

171 Church Street, Suite 330
Charleston, SC 29401

T: 843-284-5790

F: 864-326-4844

Email: brent@halversenlaw.com
Altomeys for the Defendant
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CERTIFICATE OF SERVICE

| certify that | served the foregoing Fourth Amended Answer, Affirmative Defenses

and Counterclaims upon all counsel of record by affixing same with proper postage-

placing same with the United States Postal Service addressed to the parties and
counsel's last known address on this day of April, 2014.

HALVERSEN & ASSOCIATES, LLC
By:

Brent S. Halversen

171 Church Street, Suite 330
Charleston, SC 29401

T: 843-284-5790

F: 864-326-4844

Email; brent@halversenlaw.com

Charleston, SC
April 23, 2014
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STATE OF SOUTH CAROLINA ) INTHE COURT OF COMMON PLEAS
;> 359
COUNTY OF DORCHESTER ) CASE NUMBER:2014-CP-18- 295%
Harbor National Bank, )
)
Plaintiff; )
) | COMPLAINT
V. ) (-Foreélos.'uréaof Real Estate)
) (Action On Note)
Anthony M. Whitfield . ) -
: _ ) (Non-Jury) o =
Defendant. ) L E®= o=
) TR
i g ot

The Plaintiff, complaining of the Defendant above-named, would r'espectﬁfii Gshow unta;thls*:
’ 22 N, F g

TP p R . ‘,:”;:Z
Court: ‘ G I
<~ ¢ o <

1. The Plaintiff is a national banking organization organized and existing pursuant to

the laws. of the United States of Armierica, with its principal place of business located in South
Carolina. |

2. Defenidant Anthony M. Whitfield is a citizen yand resident of the County of
Charleston, State of South Carolina.

3. Theé real pr,opertyhereinafterdéséri’béd, which is the subjectof this action, issituated
and located in Dorchester County, South Carolina;

4. All parties hereto and all matters herein are-within the jurisdiction of this‘Court.

FOR A FIRST CAUSE OF ACTION
(Action on Note)

5. Heretofore, on or about October 6, 2008, for value réceived the-De_fendant'An_tho_ny
M. Whitfield executed and delivered to Harbor National Bank, a certain, Promissofy Note, Loan No.
400076000-a copy. of which is attached hereto as Exhibit "A" to this Complaint and made a part

hereof by reference, by which, according to the terms and conditions set-out therein, Anthoiiy M.
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Whitfield promised to pay to Harbor National Bank the sum of Oné Hundred One Thousand and
n0/100 ($101,000.00) Dollars, together with interest thereon at the rate of 7.25 % per annum on the
unpaid balance, with a maturity date of October 16, 2013.

6. On October 16, 2008, the Defendant executed a Commercial Debt Modification, a
true and correct copy of which is attached hereto as a copy of which is attached heretq as Exhibit
"B" to this Complaint and made a part hereof by reference.

7. The payment due under the Note and Modification herein referred tois in default, and
the conditions of said Note have been broken.

8. The Plaintiff has made demand upon Defendant Anthony M. Whitfield to pay the

entire amount due under the Note, but the said Defendant has failed and refused to make such

| payment.

9. The failure of Defendant Anthony M. Whitfield to make payment of the balance due

constitutes a breach of the Note.

10.  Plaintiff elects to, and does declare the entire balance of said indebtedness due and

payable, and that there is due on said note as of February 28, 2014, the principal sum of Ninety-Six
Thousand, Ninety-Seven and 38/100 ($96,097.38) Dollars, accumulated interest of Four Thousand,
Six Hundred Twenty-Five and 93/100 ($4,625.93) Dollars, and interest continuing to accumulate at
the current rate of $34.81 per diem from February 28, 2014 until paid in full, together with late
charges, the costs and disbursements of this action, and attorney's fees.

11.  Plaintiff has retained and employed attorneys for the purpose of instituting and
prosecuting this action, and is entitled to recover all costs, expenses and reasonable attorneys' fees

incurred with respect to this action.
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12. By reason of the aforesaid breach of contract, the Plaintiff has suffered damages in

the amount of the principal sum of Ninety-Six Thousand, Ninety-Seven and 38/100 ($96,097.38) '

Dollars, accumulated interest of Four Thousand, Six Hundred Twenty-Five and 93/100 ($4,625.93)

Dollars, and interest continuing to accumulate at the current rate of $34.81 per diem from February

28, 2014 until paid in full, together with late charges, the costs and disbursements of this action, and

attorney's fees.

FOR A SECOND CAUSE OF ACTION
(Mortgage Foreclosure)

13.  The allegations of paragraphs One (1) through Twelve (12) of this Complaint are
realleged as if repeated herein verbatim.

14.  To further secure his obligation under the aforesaid Promissory Note, on Octobér 6,
2008, Anthony M. Whitfield executed a Real Estate Mortgage, whereby to secure the liability under
the Promissory Note -and any further advances thereof, a mortgage was granted to and upon the
following described property, to wit:

All that certain piece, parcel, lot or tract of land, with the buildings and
improvements thereon, situate, lying and being in the County of Dorchester, State of
South Carolina, and being known and designated as Lot 6, Block K, Oakmont
Subdivision, as shown on a plat entitled 'A Plat Showing Block H, Lots 1-6, Block
K, Lots 1-6, Block J, Lots 7 & 8, Oakmont Subdivision, Dorchester County, South
Carolina" duly recorded in the Dorchester County RMC office in Plat Book 22 at
page 126. Said parcel having such size, shape metes, bounds, location and
dimensions as shown on the aforesaid plat to which reference is hereby made.

~ Beingthe same property conveyed to Anthony M. Whitfield by deed of Wells
Fargo Bank, N.A., as Trustee for Option One Mortgage Loan Trust 2005-4,

Asset-Backed Certificates, Series 2005-4, dated April 18, 2008, and recorded in Book
6597 at page 103 in the Register of Deeds Office for Dorchester County.

TMS #484-14-01-001
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Address: 98 Willow Lane, Ladson, SC 29456
(hereinafter referred to as the PROPERTY); a true and correct copy of the said Mortgage is attached
hereto as Exhibit “C" to this Complaint and made a part hereof by reference.

15.  On October 20, 2008, the said Mortgage was recorded in the Office of the Register
of Deeds for Dofchester County in Book 6832, at Pages 268-277.

16.  According to the terms and conditions of the aforesaid Real Estate Mortgage, itis
provided that in the event of default in the payment of any installment when due, the entire principal
and accrued interest shall at once become due and payable without notice, at the option of the holder,
and if the same should be placed in the hands of an attorney for collection, all cost of collection,
including a reasonable attorney's fees, shall become an obligation of the Defendant Anthony M.
Whitﬁeld,_ to be secured by the said mortgage as part of the debt secured thereby.

17.  Further, under the terms and conditions of the said Mortgages, it was agreed that the
rn_'ortgagor would pay all taxes, assessments, water rates, other governmental or municipaI éharges,

fines or impositions for which provisions were not otherwise made, and if the mortgagor failed to

‘secured by said mortgage.

18.  According to the termé of the sa1d Mortgages, and as Aad'ditional security, the
mortgagor assigned all rents, issues and profits of the mortéaged premises from and after any default
thereunder, and should legal proceedings be instituted pursuant to said mortgage, the mortgagee, its
successors or assigns, were given the right to have a Receiver appointed of the rents, issues and
profits, who, after deducting all charges and expenses attending such proceedings, and the execution

of his trust as Receiver, shall apply the residue of the rents, issues and profits toward the debt secured
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by said mortgage.

19.  The payments due under said Note is due and has been in default since October 16,
2013, and the conditions of said mortgage have been broken. |

20.  The entire balance of said indebtedness due and payable, and that there is due on said
note as of February 28, 2014, the principai sum of Ninety-Six Thousand, Ninety-Seven and 38/100
($§6,097.38) Dollars, accumulated interest of Four Thousand, Six Hundred Twenty-Five and 93/100
($4,625.93) Dollars, and interest contimﬁng to accumulate at the current rate of $34.81 per diem
from February 28, 2014 until paid in full, together with late charges, the costs and disbursements of
this action, and attorney's fees.

21.  Plaintiff has retained and employéd counsel for the purpose of instituting and
prosecuting this action, and is entitled to recover all costs, expenses and reasonable attorneys' fees
incurred with respect to this action.

22.  The Plaintiffis entitled to an Order foreclosing the mortgage ubon the PROPERTY,
and the proceeds of thf; said foreclosure to be distributed first to the costs and expenses of the sale
thereof, second to be applied against accrued principal and interest under the Note and mortgage,
third to payrhent of the costs, expenses and reasonable attorneys fees incurred by the Plaintiff in
prosecuting this foreclosure action, and the Court should thereafter pay any excess proceeds of sale
to such claimants in such priorities as their interests may appear.

FOR A THIRD CAUSE OF ACTION
(Appointment of Receiver)

23.  The allegations of paragraphs One (1) through Twenty-Two (22) of this Complaint

are realleged as if repeat ed herein verbatim.
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24.  To further secure his obligation under the aforesaid Promissory Note, on October 6,
2008, Anthony M. Whitfield executed an Assignment of Leases and Rents, whereby to secure the
liability under the Promissory Note and any further advances thereof, the Defendant assigned all
leases and rents from the subject PROPERTY to the Plaintiff; a true and correct copy of the said
Assignment of Leases and Rents is attached hereto as Exhibit “D" to this Complaint and made a part
hergof by reference.

25.  OnOctober 20, 2008, the said Assignment of Leases and Rents was recorded in the
Office of the Register of Deeds for Dorchester County in Book 6832, at Pages 278-186.

26.  According to the terms of the said Assignment of Leases and Rents, and as additional
security, the Defendant assigned all rents, issues and profits of the PROPERTY from and after any
default thereunder, and should legal proceedings be instituted pursuant to said Assignment of Leases
and Rents, the Plaintiff were given the right to have a Receiver appointed bf the rents, issues and
profits, wﬁo, after deducting all charges and expenses attending such proceedings, and the execution
of his trust as Receiver, shall apply the residue of the rents, issues and profits toward the secured
debt.

27.  The payment due under said Note is due and has been in default since October 16,
2013, and the conditions of said Note have been broken.

28.  The entire balance of said indebtedness due and payable, and that there is due on said
Note as of February 16, 2014, the principal sum of Ninety-Six Thousand, Ninety-Sevenand 38/100
($96,097.38) Dollars, accumulated interest of Four Thousand, Six Hundred Twenty-Fiveand 93/100
($4,625.93) Dollars, and interest continuing to accumulate at the current rate of $34.81 per diem

from February 28, 2014 until paid in full, together with late charges, the costs and disbursements of
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this action, and attorney's fees.

29.  The Plaintiff is entitled to have a Receiver appointed for the PROPERTY to collect
all income from the said PROPERTY, to pay expenses associated therewith, including the fees of
the Receiver, and to remit the balance of such collections to the Plaintiffto apply toward the secured

debt hereunder.
WHEREFORE, the Plaintiff prays for judgment as follows:

h Under the First Cause of Action, for judgment against Defendant Anthony M.
Whitfield in the principal sum of Ninety-Six Thousand, Ninety-Seven and 38/100 ($96,097.38)
Dollars, accumulated interest of Four Thousand, Six Hundred Twenty-Five and 93/100 ($4,625.93)
Dollars, and interest continuing to accumulate at the current rate of $34.81 per diem from February
28,2014 until paid in full, together with late charges, the costs and disbursements of this action, and
attorney's fees; (

(2)  Under the Second Cause of Action, that

(@) - That the amount due upon the said Note and Mortgage held by the Plaintiff be

ascertained and determined under the direction of this Court, together with attorneys fees and

the costs of this action. )

(b)  That the Plaintiff's Mortgage be declared a first lien and that Plaintiff has judgment

of foreclosure for the amount found to be due and owing under the promissory note, together

with any taxes or insurance premiums which may be due, with a reasonable sum as attorney'’s
fees, and the costs of this action.

(¢)  That the PROPERTY be sold under the direction of this Court, the equities of

redemption are barred, and that the proceeds of sale are applied as follows:

First, to the costs and expenses of the within action and sale,

Second, to the payment and discharge of the amount due on the Plaintiff's Note and
Mortgage, with the costs and disbursements of this action together with attorneys'
-fees, and

Third, the surplus, if any, be distributed according to law;

Page -7-
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3)  Under the 'I}'hird Cause of Action, for the Appointment of a Receiver to collect all
income from the said PROPERTY, to pay expenses associated therewith, including the fees of the
Receiver, and to remit the balance of such collections to the Plaintiff to apply toward the secured
debt; and

4) For such other and further relief as may be just and proper.

BERNSTEIN & BERNSTEIN, P.A.

/04(4//? &/5057[‘\

Robert A. Bernstein

Post Office Box 20519

Charleston, SC 29413-0519

(843) 529-1111; (843) 529-0035 (fax)

/1Y Z

Brian C. Duffy

Seth W. Whitaker

96 Broad Street

Charleston, SC 29401

(843) 720-2044; (843) 720-2047 (fax)
ATTORNEYS FOR THE PLAINTIFF

February 28, 2014
Charleston, South Carolina
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247-86-7213
* 2353 poncunaten moAD Barbor Hational Bank Lomn Number __ 400075000
NORTH CHARLEATON, BC 29405 Charleston, S5C 29407 Dets 10/16/2008
Maturity Dato _10/16/2013
Loan Amount § 101,000,00
Renowa! Of
BORROWER'S NAME AND ADDRESS LENDER'S NAME AND ADDRESS
“I" inciudes sach borrower above, jointly end severally. “You" means the lender, Its succossors and assigns.
For veluo recelvad, | promise to pay to you, or your order, 8t your eddress {lsted above the PRINCIPAL sum of One Hundrad One Thousand
Dollars Dollars $ 101,909,00
Singlo Ady 1 will tve all of this principal sum on___10/16/2006 ° . No edditional ed ore under this nots.
O] muttipte Advance: The principa! sum shown above Is the Imum of princlpal | can borrow under this note. On
twill ive the amount of § end future principel ad: aro cor
Conditlons: The condiltions for future ad are :
3 0pen End Credit: You and | agree that | may

b up to the i of §
other conditions and explres on

| more than one time. This feature is subject to all
[ ctosed End Credit: You and | agrse that | rnuy borrow up to the maximum only ons ﬁme {and subject to all other conditions).
INTEREST: | agree to pev Interest on the

tenl hal

wding princip from__310/16/2000 _____ _ ~atthersteof 7.250 %
per yser until ¥aturity .
O vestable Rate: This rate may then change a3 stated balow.
Index Rate: The future rate will ba the foll g index rate:
~2
[ No Index: The future rete will not be subject to any Interna! or external indax, it will be entirely in your control. E
O Frequency and Timing: The rate on this note may change as often &s, o3 =
A change in' the interest rate will take effect ?, e :é,
O umttations During the term of this loan, the applicable snnual interest rate will not be more than % or lesa than 5 2 -
%. Tha rate may not changa more than % each . .My 1
Effect of Vartabla Rato: A change in the Interest rate will have tha following sffsct on the payments: :_1)_4:; £
O The emount of each schaduted payment will changoe. The amount of tha final payment will chenga. (M=x E
O st S -
ACCRUAL METHOD: Interest wif) be calculated on o Actual/360 basis. ':2((: g A
POST MATURITY RATE: | egree 1o pay intersst on the unpald balance of this note owing atter maturity, and unti! paid In full, s stated bolow: ‘Z‘EE‘ [ (.I.'l
[ on the same fixed or veriable rate basis In effact before maturity {as indicated above) ’_'<‘ ? .
[X) ot & rate oqual 1o _ 14,0008 . st
) LATE CHARGE: It & payment is not made within days plter it Is due, | egrae 1o pay a lste chergo of $,000% of the payment
azpuat with a minimum of $20.00 .
[X) ADDITICNAL CHARGES: In sddition to Interest, | agree to pay the following charges which are [ erenot included In the principel amount
above: GIHATY: BE_$£505.00, APPRAT

PER $350,00, FLOOD
PAYMENTS: | agree to pay this note as follows:

PICATION PRR $18
O tntorest: | sgres to pay

REPORT §15.00

D_Prhdpcl:lnsmompavlha rincipel

& instalimonts: | agres to pay this nots in __60 paymants. Tha first payment wkl be in the of $ 696.20
and will bo due __11/16/3008 . A payment of $_696,30 will be dus
on the sama_day of each Month h (¢
unpald bal of principal and | will be dus October 16, 2013

ADDITIONAL TERMS:

. Tha final payment of the entire

B SECURNY: This note is soparataly d by (describ
document by type end date):

MORTGAGE, ASSI
HILLOW

P

PURPOSE: The purpose of this loan is
GHMENT OP LRASBS & RENTS OF EVEM DATR - 938
LANR, LADSON, sc 19456

PROPERTY -

REPINAN RENTAL

ON, 8C )
(Trén sactich teYor yout e use. Fate 10 st o saparm SIGNATURES: | AGREE TO THE TERMS OF THIS NOTE (INCLUDING
Caresan el §or socura tia nated | L © SIPATIS Secuily document doss not mem 4| THOSE ON PAGE 2). | have received a copy on todey's date. -

b e ospad

Commoreial Lender

SOUTH CAROLINA - UNIVERSAL NOTE
EXGeTEl ©1082, 1991 Bankars Systams, Inc., SL. Cloud, MN Form UN-SC 31772002

tpapa 1 of 2)
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_,DEleOt_{S_: As used on pege 1, *@" maans the tarms thet apply to
this losn. °I," "me"™ or "my" moans esch Borrower who signs this note
and each other parson or legel entity (including guarantors, endorsers,
and n.urou_os) who agrees to pay this note (tegethsr reforrad to as “us®).

You® or “your” means the Lender end its successors and assigns.
APPLICABLE LAW: Tho law of ths state of South Carolina will govern this
note. Any term of this note which is contrary to applicable taw will not be
affactive, unless the low parmits you and me to agree to such a variation.
it any p: of this cannot { d sccording to ks
terms, this fact will not affect the enforceebility of the remalnder of thig
sgreemsnt. No modification of this egresement cmay ba made without your
oxpress written consent. Time Is of the essence In this agresment.
COMMISSIONS OR OTHER REMUNERATION: | understend and 8gres that
any insurence premi pald to | as part of this note
will involve monay ratained by you or pald back to you as commissions or
other remuneration.

In edditlon, | undsrstand and sgree that samo other psyments 10 third
perties os part of this nots may also involve monsy reteined by you or
gald beck to you as long or othsr

- PAYMENTS: tsch psyment | make on this note will first reduce the

and your remedies for such a defeult will be determined by epplicable
law, by the terms of any sep i t Ing the securty
Interast and, to the extent not prohibited by law and not contrary to the
terms of the separete seowlty instrument, by the ‘“Oefsult® and
*Remedias” paragraphs herein.

DEFAULT: | will be In default it any one or more of the following occur:
{11 | tall to make a payment on tima or in ths amount dus; (2) | tall to
keep the property iasured, if reguired; {3} | fell to pey, or kesp any
promise, on any debt or agreement 1 have with you; (4} any other creditor
of mine sttempts to collect any debt §} ows him through court
proceedinge; {5 | dls, am declared make an g tor
the benafit ot creditors, or b inso} {elther b my lisbiities
exceed my assets or | am unsble to pay my debts as they becomo dus);
{6) | maka any wri! or provide any financiel Information that
Is untrue or inaccurate at the time #t waa provided; (7} 1 do or fall to do
somathing which csuses you to bsfieve that you will have difflculty
coflecting the amount | owe you; {8) any collateral securing this note Is
used in a manner or for a purposa which threatens confiscation by a tagal
authority; (8) | chenge my namp or sasums an edditional name without
first notifylng you bafora making such e change; {10) | fail to plant,

amount | owe you for 3 which ere nelther | nor p

and harvest crops in due saasson if | am a producer of crops;
{11} sny loan proceeds zre used for & purp that will to
' | s

The r - of each pay will then reduce accruad unpald interest,
and then unpeid principsl. |f you and | sgree to a ditferent iication of
pay wo wilt d ibe our ag on this note. | may prepay a
part of, or the entire balance of this loen without penalty, unless wa
spacify to the contrary on this note. Any partial prepasyment will not
excusa or reduce gny later scheduled psyment until this note Is paid In full
(uu!an. 'when 1 moke the prepsymant, you and | agree In writing to the
contraryl.
INTEREST: Interest accrues on ths prlnc:gul remaining unpaid from time
to time, until peid in full, If | recelve the principal In more than one
asdvence, each advence will start to earn interest only when | recelve the
edvance. The Interest rate In effsct on this nota st eny glven time will
aepply to the entire principal advenced at that time. Notwithstanding
anything to the contrary, | do not egree to pay end you do not intend to
- cherge eny rate of Intersst that is highar than the maximum reta of
interast you could charge under epplicable law for the extension of credit
that is agreed to hers (eithar before or aftar maturity). |If any notice of
interest accrual Is sent and is In error, we mutually agres to correct it,
and if you ectuslly collect more Interest than gllowed by law and this
sgresment, you sgres to refund it to me. i
INDEX RATE: The Indax wiil serve only as a davice for setting the rate on
this note. You do not guarantes by selecting this index, or the margin,
that the rete on this note will bo the same rate you chargn on any other
loans or class of loans to mo or othor borrowers.
ACCRUAL METHOD: The smount of Interest that | will pay on this loan
will bs calculated using the & rate and | method stated on
pege 1 of this note. For tha purpose of Intarest calculation, the sccrual
hod will de ina the of days in o “year.” If no accrual
method Is stated, then you moey use eny bl \| hod for
calculating Interest.
POST TURITY RATE: For purposes of doclding when the “Post
Maturity Rate* {shown on pege 1) epplies, the-term "maturity™ means the
date of tha last scheduled pay ted on page 1 of this note or
tha date you accelerate payment on tha note, whi: r 1s earliar.
GINGLE ADVANCE LOANS: If this is a single edvanca loan, you and |
expect that you witl make only ono advence of principal. Howaever, you
may add other amoums to the princlpal if you make ariy paymants
described In tha "PAYMENTS BY LENDER” paragraph balow.
MULTIPLE ADVANCE LOANS: If this Is a multiple sdvence loen, you and |
expoct that you will make more than one advance of principal. if this is
closed end credit, rapeying a part of the princips! will not entitfe me to
sdditional credit. .
PAYMENTS BY LENDER: I! you sre suthorized to pay, on my bshall,
charges | am obligated to pay {such &s property insurence premiums),
then you mey treat those psyments made by you ss advances and edd
tham to the unpaid princlpsl under this note, or you may demand
Immadiats payment of tha charges.
SET-OFF: | agres that you may sot off any amount due and payebla under
this note agalnst any right | hava to receive monsy from you.

“Right to receive money from you" maans:

(1) any deposit account balance | have with you;

{2) By mapuv'owad to me on an item presented to you or in your

or collection or exchange; a

{3) any repurch g or other nond: It abligation,

“Any emount due end payabla under this note® moans the totel
smount of which you are sntltled to demand payment under the terms of
this note st the tima you set off. Thla total includes any balance the due
date tor which you properly sccelorate under this note.

of highly erodible land or to the conversion of watland
to prod an egricultural dity, as further explsined in 7 C.F.R.
Part 1940, Subpert G,

Exhiblt M.
REMEDIES: If | am In default on this note you have, but are not limited to,
the following ramsdies:
{1) You may d d & pay of sll | owe you under thls
note (principal, sccrugd unpaid interest snd other accrued

charges).

2 Ynumnl::y set off this debt sgeinst any right | hava to the payment
of monsy from you, subjsct to the terms of the “SET-OFF"

aragraph herein.

(3)_$ou may demand security, edditions! security, or additional parties
to be obligated to pey this note as a condition for riot using any
other rarned¥.

{4) You moy refuse to make edvences to me or altow purchsses on
cradit by me.

{5} You may use any remedy you have under stats or federal law.

By selecting eny ona or more of these remedies you do not give up
your right to tater use any other remedy. By walving your right to deciare
an evant to be a default, you do not walve your right to later consider the
avent aa a default If it continues or happens sgaln.

COLLECTION COSTS AND ATTORNEY'S FEES: | agree to 8!l costs of
collection, raplevin or any other or similar type of cost if | em in doteult.
In addition, if you hira an attomey to collect this note, | slso agres to pay
any fes you incur with such attorney plua court costs (except whore

prohibitad by law). To the extent parmitted by the United States’

Bankruptcy Coda, | 2150 agree to pay the resgonable attorney’s fees and
costs you incur to collect this debt as awardsd by eny court exercising
Wbdiwon under the Bankruptcy Code.
AIVER: | gve up my rights to reguira you to do certaln things. | will not
require you to: .
1gnt);

p of dus (p
{2) obtain officlel certification of nonpayment (protesti: or
(3 gllvg notlice that amounts dus have not bsen psld (notice of
shonor). -

| waive any dofenses 1 hava basad on suretyship or Impairment of
collateral.
OBLIGATIONS INDEPENDENT: | understand that | must pay this note
oven if somsons else has also agreed to pay it {by, for exemple, signing

this form or » sepsarate guarsntes or erdorsement). You may suoe me:

slone, or enyono else who Is obligated on this note, or any number of us
together, to collsct this note. You may without notica release any party
to this ag! wi lossing eny other party. if you give up eny of
your rights, with or without notice, it will not affect my duty to pay this
naote, Any extenslon of new credit to any of us, or renewal of this note by
ot or less than all of us will not releass ma from my duty to pay It. (Of
course, you ere entltled to only ons payment in full.) | agree that you may
st your option axtend this note or the debt represanted by this note, or
any portion of the note or debt, from time to time without limit or notice
and for any term without affecting my liebility for payment of the note: |
will not assign my obligation undor this agreament without your prior
written approvsl. You may, without notice, fail to perfect your security
interast in, tmpalr, or release any security and | will stlll be cbligetsd to

this toan, .
pPSXANClAL INFORMATION: | agree to provida you, upon request, any
i jat or inf ion you may dsem necessary. | warrant
;haanhe" tal and [ on | provid

to you are or will
, correct and complate.

it my right to recaivo money from you is slso owned by who
hgs not agreed to pay this note, your right of sat-off will apply t0 my
Intarest in the obligation and to eny other amounts | could withdraw on
my sole request or endorsement. Your right of set-oit does not apply to
an account or othsr abligation where my rights are only as a
reprasentative. It elso does not apply to any Individusl Retirement
Account or other tax-deferred retirement account.

You will not ba liable for the dishonor of any check when the dish

NOTICE: Unloss otherwise raT.ﬂred by law, any notice to me shall be
given by delivering it or by melling It by first class meil sddressed to ms
st my last known add My t sdd Is on page 1. | sgree to
inform you in writing of any change in my address. { will give any notice
to you Lv malling 1t first class to your address stated on page 1 of this
agreemant, or to any other addrasa that you have designated.

occurs becauss you set off this debt against any of my accounts. | agree
to hold you harmless from eny such claims arising as 8 result of your
axercisa of "OEW right of set-off.

WAIVER OF KEARING PRIOR TO IMMEDIATE POSSESSION: If this loan
is for a business purpose | egres to waivo the right to five doys’ notice
snd B p fzure hearing prior to sel of any p | property which

REAL ESTATE OR RESIDENCE SECURITY: It thiz note is secured by real
estate or a regidence that is personal property, the exi of a defaul may secure this toan.
DATE OF . PRINCIPAL BORROWER'S PRINCIPAL PRIRCIPAL INTEREST INTEREST INTEREST
TRANSACTION ADVANCE INALS PAYMENTS BALANCE RATE PAYMENTS PAID
trot required THROUGH:
$ $ $ %|¢
$ [ 18 %l
$ $ $ %4
$ $ $ %18
$ $ $ %8¢
[ $ [ %|é
$ ] $ %|¢
$ 8 $ %18
$ $ $ % |$
$ $ $ %18
8 $ $ %18
lpega 20T Y
ExGersl) 01804,
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BORROWER NAME AND ADDRESS

LENDER NAME AND ADDRESS LOAN DESCRIFTION
ANTHONY M WHITPIBLD
2141 DORCHESTER

Harbor Hational Bank Ni
ROAD
NORTH CEARLESTON, SC 294035

ber _ 400076000
1503 014 Towno Roed
Charlegton, SC 29407

A

nt $201, 000,00

[ Referto the hed Sigmure Addendt

Date 10/16/2008
P d kerein, for additional and theis s

COMMERCIAL DEBT MODIFICATION AGREEMENT
DATE AND PARTIES, The date of this Debi Modification Agreement (Modification) 10/06/2009
D D T T o Aot Tave s s etory, 15 il
Pronguns. The pronouns *L." *me,” and “my” refer to cach Borrower signing this Modification, tadividuslly and together with their heirs, executors, administretors,
successors, and assigns. “You” and "yous® refer to the Lender, with its particip or i and assigns, or any person or entity that scquires an
interest in this Modification or Prior Obligation.
Prior Obligation. *Pricr Obligation®
that evidences my bred: and

24

mmyymiomagmmgovunlngmypmmmpayyonmmy.' tuding any loan ag| note, or d
< Is, modifications, and substitutions.

BACKGROUND. You and I kave etered into a Prior Obligation which is evidenced by HORTGAGE DORCHRSTER CTY BOOK 6832 PAGE 268
dated __30/16/2008 in the original principal amount of # [ with a maximum possible principal amouns of $ 101,000.00 .
D,,“on ‘ID,,“ on d d but if o & d is made, by the ity date of

.1 B with & maturity datc o
10/16/2013 .

Asof the date of this Modification, the &) mnntremi:ﬂngmisllj current amount outsinding on the Prior Obllg:
rincipal (Principal) plus § 405.30

is$.100,606.01

N d tnterest, for a total of § 101,013 .31
MOE]WICA‘I'ION- For value received, you and 1 agres to modify the Prior Obligation as follows.

INTEREST RATB MODIFICATION.
O INTEREST RATE.

1=

Plaste

~. =

Maxk Interest Amount, Any d or cofl 25 inzrest will be limited to the maximum lawful amount of inerest allowed by sute or federaly ( ~ =
law. Amouns collected n excess of the maximum lwful amount will be epplied first (o the unpaid principal batance. Aoy remainder will bo refunded to me. %O ~>~;'L ;—'2 Ny
O Pos-Maturity/Defacit Interest Rate. SR o =
Loy e
A2 . | i
)~ N o
flo - + i
0 com This Modification provides for the co ing of interest. i it oo
PAYMENT MODIFICATION. o |9 s -~

-rannuxmm:xsmxavcamammumsuﬂorucuwmmm:.smmvovucn_xomannrmawxnm :‘)o\(' :E -

ROVEMBER 2009 PAYMENT. - . —zCc r\“ ) [ans]
ZZ|t 5 L o
— N -
< |1 c =

—_—

[} DRAW PERIOD MODIFICATION.

{7 FEES AND CHARGES MODIFICATION.

ADDITIONAL TERMS.

ALL OTHER TERMS AND CONDTIONS WILL REMAYN THE SAME.

CONTINUATION OF TERMS, »5 specifically smended in this Modification, all terms of the Prior Obligation remain in ¢l
INTERPRETATION. Whenever used, the singular includes i

ffect.
the plural and the plural tncludes the singular. The section headings are for convenience oaly and are not to
be used to interpret or define the terms of this Modification. :
VT only O NOTICE TO BORROWER:

THIS IS A DEMAND NOTE AND S0 MAY BE COLLECTED BY THE LENDER AT
ANY TIME. A NEW NOTE MUTUALLY AGREED UPON AND SUBSEQUENTLY ISSUED MAY CARRY A HIGHER OR
LOWER RATE OF INTEREST. i
® ORAL AGREEMENTS OR COMMITMENTS TO LOAN MONEY, EXTEND CREDIT OR TO FORBEAR FROM
ENFORCING REPAYMENT OF A DEBT INCLUDING PROMISES TO EXTEND OR RENEW SUCH DEBT ARE NOT
ENFORCEABLE, REGARDLESS OF THE LEGAL THEORY UPON WHICH IT IS BASED THAT IS IN ANY WAY
RELATED TO THE CREDIT AGREEMENT. TO PROTECT YOU (BORROWER/DEBTOR) AND US ER/SECURED
PARTY) FROM MISUNDERSTANDING OR DISAPPOINTMENT, ANY AGREEMENTS WE REAC

AGREEMENT BETWEEN US, EXCEPT AS WE MAY LATER AGREE IN WRITING TO MODIFY IT, BY SIGNING THIS
MODIFICATION, THE PARTIES AFFIRM THAT NO UNWRITTEN

! THE!
SIGNATURES. By signing under seal, Borrower agrees to the terms contined in this Notc. Borrower also scknowledges receipt of & copy of this Note.
BORROWER:

Entty N Eu‘ty Name
(Seal) _ (Seal)
* Signawre Date
(Sead o (Seal)
Signawre Date
. (Seal) - (Sca)
Signature Date
COMMERCIAL DIFICATION AGREEMENT NOT TO BE USED FOR LOANS SUBJECT TO CONSUMER LENDING LAWS
ExiG=re® © 1998, 2001 Bankms Sratemu, trc., 51, Cloud, MN Form COMM-DMOD 7/1/2004 (page 10f 1)
: EXHIBIT "B" TO COMPLAINT
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This document was prepared by (name, address, phone):

Harbor National Bank
1503 ‘014 Towne Road
Charleston, SC 29407

Space Above This Line For Recording Data

REAL ESTATE MORTGAGE

(With Future Advance Clause)

State of South Carolina

and the parties and th_air addresses

1. DATE AND PARTIES. The date of this Mortgage is __10/16/2008
are as follows:

MORTGAGOR:  ANTHONY M WHITFIELD Bz
2141 DORCHESTER ROAD borCaT by
NORTH CHARLESTON, SC 29405 R8T 0 bemg

[ Refer to the Addendum which is attached and incorporated herein for additional Mortgagors.

LENDER;: Harbor National Bank
1503 0ld Towne Road
Charleston, SC 29407

2. MORTGAGE. For good and valuable consideration, the receipt and sufficiency of which is acknowledged, and to secure
the Secured Debt (hereafter defined), Mortgagor grants, bargains, conveys and mortgages to Lender the following

described property:

SEE ATTACHED EXHIBIT ‘A’
TMS#484-14-01-001 -

The property is located in DORCHESTER at _98 WILLOW LANE
ounty|
. , LADSON . South Carolina 29456
{Address) (City) . {Zip Code)

Together with all rights, easements, appurtenances, royalties, mineral rights, oil and gas rights, crops, timber, all
diversion payments or third party payments made to crop producers, and all existing and future improvements,
structures, fixtures, and replacements that may now, or at any time in the future, be part of the real estate described
above (all referred to as "Property®). The term Property also includes, but is not limited to, any and all water wells,
water, ditches, reservoirs, reservoir sites and dams located on the real estate and all riparian and water rights associated

with the Property, however established.

k062 "OS ‘uoisepey)
jeang peoig g5
"bs3 ‘Aysouewoy '3 uyop

SOUTH CARGLIRA- mcmwmnmmn REAL ESTATE SECURITY INSTRUMENT (NOT FOR FNMA, FHLMC, FHA OR VA USE, AND NOT FCR CONSUMER fpsge 1 of 8)

Expert)) ©1994, 2001 Bankers Systoms, Inc., 5t. Cloud, MN Form AGCO-RESI-SC 1/21/2003
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3.

MAXIMUM OBLIGATION LIMIT. The total principal amount of the Secured Debt (hereafter defined) secured by this

Mortgage at any one time shall not exceed $ 101,000.00 . . This limitation of amount does not include
interest, loan charges, commitment fees, brokerage commissions, attorneys’ fees and other .charges validly made
pursuant to this Mortgage and does not apply to advances {or interest accrued on such advances) mads under the terms
of this Mortgage to protect Lender’s security and to perform any of the covenants contained in this Mortgage. Interest
under the Note will be deferred, accrued or capitalized; however, Mortgagee shall not-be. required to defer, accrue or
capitalize any interest except as provided in the Nots. Future advances are contemplated and, along with other future
obligations, are secured by this Mortgage even though all or part may not yet ba advanced. Nothing In this Mortgags,

- however, shall constitute a commitment to make additional or future loans or advances in any amount. Any such

commitment would nead to be agreed to in a separate writing.

4. SECURED DEBT DEFINED. The term "Secured Debt" includes, but is not limited to, the following:

A. The promissory note(s), contract(s), guaranty(ies) or other evidence of debt'described below and all extensions,
renewals, modifications or substitutions (Evidence of Debt) fe.g., borrower’s name, note amount, interest rate,
maturity date):

One note of even date in the principal amount of 101,000.00 with final payment
due 10/16/2013

B. Al future advances from Lender to Mortgagor or other future obligations of Mortgagor to Lender under any
promissory note, contract, guaranty, or other evidence of debt existing now or executed after this Mortgage
whather or not this Mortgage is spacifically referred to in the evidence of debt.

C. All obligations Mortgagor owes to Lender, which now exist or may later arise, to the extent not prohibited by law,
including, but not limited to, liabilities for overdrafts relating to any deposit account agreement between

: Mortgagor and Lender. . . . .
D. All additional sums advanced and expenses incurred by Lender for insuring, preserving or otherwise protecting the
' Property and its value and any other sums advanced and expenses incurred by Lender under the terms of this
Mortgage, plus interast at the highest rats in effect, from time to time, as provided in the Evidence of Debt.

E. Mortgagor's performance under the terms of any instrument evidencing a debt by Mortgagor to Lender and any.

Mortgage securing, guarantying, or otherwise relating to the debt.... -~ .

If more than one person signs this Mortgage as Mortgagor, each Mortgagor agrees that this Mortgage will secure all
future advances and future obligations described above that are given to or incurred by any one or more Mortgagor, or
any one or more Mortgagor and others. This Mortgage will not secure any other debt if Lender fails, with respect to such
o;her debt, to make any required disclosure about this Mortgage or if Lender fails to give any required notice of the right
of rescigsion.

PAYMENTS. Mortgagor agrees to make all payments on the Secured Debt when due and in accordance with the terms
of the Evidence of Debt or this Mortgage.

WARRANTY OF TITLE. Mortgagor covenants that Mortgagor is lawfully seized of the estate convayed by this Mortgage
and has the right to grant, bargain, convey, sell, and mortgage the Property and warrants that the Property is
unencumbered, except for encumbrances of record.

CLAIMS AGAINST TITLE. Mortgagor will pay all taxes, assessments, liens, encumbrances, lease payments, ground
rents, utilities, and other charges relating to the Property when due. Lender may require Mortgagor to provide to Lender
copies of. all-notices that such amounts are due and the receipts evidencing Mortgagor's payment. Mortgagor will defend
title to the Property against any claims that would impair the lien of this Mortgage. Mortgagor agrees to assign to
Lender, as requested by Lender, any rights, claims or defenses which Mortgagor may have against parties who supply
labor or materials to improve or maintain the Property.

PRIOR SECURITY INTERESTS. With regard to any other mortgage, desd of trust, security agreement or other lien
document that created a prior security interest or encumbrance on the Property and that may have priority over this
Mortgage, Mortgagor agrees: :
A. To make all payments when due and to perform or comply with all covenants.
B. To promptly deliver to Lender any notices that Mortgagor receives from the holder.
C. Not to make or permit any modification or extension of, and not to request or accept any future advances under
any note or agreement secured by, the other mortgage, deed of trust or security agreement unless Lender
consents in writing.

DUE ON SALE OR ENCUMBRANCE. Lender may, at its option, declare the entire balance of the Secured Debt to be

immediately due and payable upon the creation of any lien, encumbrance, transfer, or sale, or contract for any of these
on the Property. Howsver, if the Proparty inciudes Mortgagor's residence, this section shall be subject to the restrictions
imposed by federal law {12 C.F.R. 5§91), as applicable. For the purposes of this section, the term "Property” also
includes any interest to all or any part of the Property. This covenant shall run with the Property and shall remain in
effect until the Secured Debt is pald in full and this Mortgage Is released.
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10. TRANSFER OF AN INTEREST IN THE MORTGAGOR. |i Mortgagor is an entity other than a natural person (such as a
corporation or other organization), Lender may demand immediate payment if (1) a beneficial interest in Mortgagor is sold
- or transferred; {2) there is a change in either the identity or number of members of a partnership or similar entity; or (3)
there is.a change in ownership of more than 25 percent of the voting stock of a corporation or similar entity. However,

- Lender may not demand payment in the above situations if it is prohibited by law‘as of the date.of this Mortgage.

. 11.ENTITY WARRANTIES AND REPRESENTATIONS. If- Mof‘tgagor is 'an entity other than a 'ha,tu'ral ‘person’ (such as ‘a
: . corporation or other organization), Mortgagor makes to Lender the following warranties and representations which shall
be continuing as long as the Secured Debt remains outstanding: ’ ’ ’ ’ '

organization). Mortgagor is in good standing in all states in which Mortgagor transacts business. Mortgegor has
the power and authority to own the Property and to carry on its business as now being conducted and, as
applicable, is qualified to do so in each state in which Mortgagor opsrates. o .

B The exscution, delivery and performance of this Mortgage by Mortgagor and the obligation evidenced by the
Evidence of Debt are within the power of Mortgagor, have been duly authorized, have received all necessary
governmental approval, and will not viclate any provision of law, or order of court or govemmental agency. :

C. Other than disclosed In writing Mortgagor has not changed its name within the last ten years and has not used
any other trade or fictitious name. Without Lender’s prior written consent, Mortgagor does not and will not use
an§s gtl;er name and will preserve its existing name, trade names .and franchises until the Secured Debt is
satisfied.

" 12.PROPERTY CONDITION, ALTERATIONS AND INSPECTION. Mortgagor will keep the Property in good condition and make
all repairs that are reasonably necessary. Mortgagor will give Lendsr prompt notice of any loss or damage to the
Property. Mortgagor will keep the Property free of noxious weeds and grasses. Mortgagor will not initiate, join in or
consent to any change in any private restrictive covenant, zoning ordinance or other public or private restriction limiting
or defining the uses which may be made of the Property or any part of the Property, without Lender’s prior written
consent. Mortgagor will notify Lender of all demands, proceedings, claims, and actlons against Mortgagor or any other
owner made under law or regulation regarding use, ownership and occupancy of the Property. Mortgagor will comply
with all legal requirements and restrictions, whether public or private, with respect to ths use of the Property. Mortgagor
also agrees that the nature of tha occupancy and use will not change without Lender's prior written consent.

No portion of the Piopartv will be removed, demblished or materially altered Without Lender’s ‘prior - written consent
except that Mortgagor has the right to remove itsms of personal property comprising a.part-of the Property that become
- worn or obsolete, provided that such personal property is replaced with other personal property :at. least equal in value to

replacement of personal propsrty will be deemed subject to the security interest created by this Mortgage. Mortgagor

.- shall not partition or subdivide the Property without Lender's prior written consent. Lender or Lender’s agents may, at
Lender's option, enter.the. Property.at any reasonable time. for the purpose of inspecting the.Property. Any inspection of
the Property shall be entirely for Lender’s benefit and-Mortgagor will in no way rely on'Lender’s inspection.

13.AUTHORITY TO PERFORM. If Mortgagor fails to perform any of Mortgagor's duties under this Mortgage, or any other
mortgage, deed of trust, security agreement or other lien document that has priority over this Mortgage, Lender may,
without notice, perform the duties or cause them to be performed. Mortgagor appoints Lender as attorney in fact to sign
Mortgagor's name or pay any amount necessary for performance. if any construction on the Property Is discontinued or
not carried on in a reasonable manner, Lender may do whatever is necessary to protect Lender’s security interest in the
Property. This may include completing the construction. )

Lender's right to perform for Mortgagor shall not create an obligation to perform, and Lender’s failure to perform will not
preclude Lender from exercising any of Lender's other rights under the law or this Mortgage. Any amounts paid by
Lender for insuring, preserving or otherwise protecting the Property and Lender’s security interest will be due on demand
and will bear interest from the date of the payment until paid In full at the interest rate in effect from time to time
according to the terms of the Evidence of Debt. T Co R

14.ASSIGNMENT OF LEASES AND RENTS. Mortgagor assigns, grants, bargains, conveys and mortgages to Lender as
additional security all the right, title and interest in the following {Property). -

A. Existing or future leases, subleasses, licanses, guaranties and any other written or verbal agreements for the use
and occupancy of the Property, including but not limited to, any extensions, renewals, modifications or
replacements (Leases).

B. Rents, issues and profits, including but not limited to, security deposits, minimum rents, percentage rents,
additional rents, common area maintenance charges, parking charges, real estate taxes, other applicable taxes,
Insurance: premium contributions, liquidated damages following defauit, cancellation premiums, "loss of rents®

. insurance, guest recelpts, revenuss, royalties, proceeds, bonuses, accounts, contract rights, general intangibles,

occupancy of the whole or any part of the Property (Rents). . o :

In the event any item listed as Leases or Rents is determined to be personal property, this Assignment will also be
regarded as a:security agreement. S - . ST o

- .-. .- Mortgagor will promptly provide Lender. with copies of .the Leases and will-certify these Leases -are true and correct

.coples. The existing- Leases. will -be provided on execution of the Assignment, and all future Leases-and. any other

- . information with respect to these Leases will be provided immediately after they are executed. Mortgagor. may collect,

receive, enjoy and use the Rents so long as Mortgagor is not in defauit. Mortgagor will not collect in advance any Rents

dus In future lease periods, unless Mortgagor first obtains Lender’s written consent. Upon default, Mortgagor will receive
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any Rents in trust for Lender and Mortgagor will not commingle the Rents with any other funds. When Lender so directs,
Mortgagor will endorse and deliver any payments of Rents from the Property to Lender. Amounts collected will be
applied at Lender’s discration to the Secured Debts, the costs of managing, protecting and preserving the Property, and
other necessary expenses. Mortgagor agrees that this Security Instrument is immediately effective betwesn Mortgagor
and Lender and effective as to third parties on the recording of this Assignment. R

As long as this Assignment is in effect, Mortgagor warrants and represents that no default axists under the Leases, and
* the parties subject to the Leases have not viclated any applicabla law on leases, licenses and landlords and tenants.
Mortgagor, at its sole cost and expense, will keep, cbserve and perform, and raquire all other parties to the Leases to
- comply with the Leases and any applicable law. If Mortgagor or any party to the Lease defauits or fails to observe any
applicable law, Mortgagor will promptly notify Lender. If Mortgagor neglects or refuses to enforce compliance with the
terms of the Leases, then Lender may, at Lender’s option, enforce compliance.

Mortgagor will not sublet, modify, extend, cancel, or otherwise alter the Leasss, or accept the surrendser of the Property
covered by the Leases (unless the Leases so require} without Lender’s consent. Mortgagor will not assign, compromise,
subordinate or encumber the Leases and Rents without Lender’s prior written consent. Lender does not assume or
become liable for the Property’s maintenance, depreciation, or other losses or damages when Lender acts to manage,
protect or preserve the Property, except for losses and damages due to Lender's gross negligence or intentional torts.
Otherwise, Mortgagor will indemnify Lender and hold Lender harmless for gll liability, loss or damage that Lender may
incur when Lender opts to exercisa any of its remedies against any party obligated under the Leases.

16. CONDOMINIUMS; PLANNED UNIT DEVELOPMENTS., If the Property includes a unit in a condominium or & planned unit
development, Mortgagor will perform all of Mortgagor's duties under the covenants, by-laws, or regulations of the
condominium or planned unit development.

18. DEFAULT. Mortgagor will be in default if any of the following occur:
A. Any party obligated on the Secured Debt fails to make payment when due; :
B. A breach of any term or covenant in this Mortgage, any prior mortgage or any construction loan agreement,
sDe%l{rity agresment or any other document evidencing, guarantying, securing or otherwise relating to the Secured
ept;
. The making or furnishing of any verbal or written representation, statement cr warranty to Lender that is false or
incorrect in any material respsct by Mortgagor or any person or entity obligated on the Secured Debt;
. Tha death, dissolution, or insolvency of, appointment of a receiver for, or application of any debtor relief law to,
Mortgagor or any person or entity obligated on the Secured Debt; ; X
A good faith belief by Lender at any time that Lender is insecure with respect to any person or entity obligated on
the Secured Debt or that the prospect of any payment is impaired or the valus of the Property is impaired;
A material adverse change in Mortgagor's business including ownership, management, and financial conditions,
which Lender in its opinion believes impairs the value of the Property or repayment of the Secured Debt; or
. Any loan proceeds are used for a purpose that will contribute to excessive erosion of highly erodible land or to the
&onvaerl;sg?n l\l?f wetlands to produce an agricultural commodity, as further explained in 7 C.F.R. Part 1940, Subpart
, Exhibit M, -

17. REMEDIES ON DEFAULT. in some instances, federal and state law will require Lender to provide Mortgagor with notice
of the right to cure, mediation notices or other notices and may establish time schedules for foreclosure actions. Subject
to these limitations, if any, Lender may accelerate the Secured Debt and foreclose this Mortgage in a manner provided by
law if this Mortgagor is in default.

O mm O O

At the option of Lender, all or any part of the agreed fees and charges, accrued interest and principal shall become
immediately due and payable, after giving notice if required by law, upon the occurrence of a default or anytime
thereafter. In-addition, Lender shall be entitled to all the remedies provided by law, the Evidence of Debt, other evidences :
of debt, this Mortgage and any related documents. Ail remedies are distinct, cumulative .and not exclusive, and the

- Lender is entitled to all remediss provided at law or equity, whether expressly set forth or not. Thé acceptance by Lender.
of any sum In payment or partial payment on the Secured Debt after the balance Is due or is accelerated or after
toraclosure proceedings are filed shall not constitute a waiver of Lender’s right to require full and complete cure of any
existing default. By not exercising any remedy on Mortgagor's default, Lender does not waive Lender's right to later
consider the event a defauit if it continues or happens again.

18. EXPENSES; ADVANCES ON COVENANTS; ATTORNEYS’ FEES; COLLECTION COSTS. Except when prohibited by law,
Mortgagor agraes to pay all of Lender's expenses it Mortgagor breaches any covenant in this Mortgage. Mortgagor will
also pay on demand all of Lender’s expenses incurred in collecting, insuring, preserving or protecting the Property or in
any inventories, audits, inspections or other examination by Lender in respect to the Property. Mortgagor agrees to pay
all costs and expenses incurrad by Lender in enforcing or protecting Lender’s rights and remedies under this Mortgage,
including, but not limited to, attorneys’ fees, court costs, and other legal expenses. Once the Secured Debt is fully and
finally paid, Lender agress to release this Mortgage and Mortgagor agrees to pay for any recordation costs. All such
amounts are due on demand and will bear interest from the time of the advance at the highest rate in effect, from time
to time, as provided in the Evidence of Debt and as permitted by law.

19. Eh.lVlRONMENTAL LAWS AND HAZARDOUS SUBSTANCES. As used in this section, (1) "Environmental Law” means,
without limitation, the Comprehensive Environmental Response, Compensation and Liability Act (CERCLA, 42 U.S.C.
9601 et seq.), all other federal, state and local laws, regulations, ordinances, court orders, attorney gensral opinions or
interpretive letters concerning the public health, safety, welfare, environment or a hazardous substance; and (2)
"Hazardous Substance™ means any toxic, radioactive or hazardous material, wasts, pollutant or contaminant which has
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characteristics which render the substance dangerous or potentially dengerous to the public health, safety, welfere or
environment. The.term includes, without limitation, any substances defined as "hazardous material,” "toxic substances,”
. . “hazardous waste® or "hazardous substance" under any Environmenta! Law. Mortgagor represents, warrants and agrees
that, except as previously disclosed and acknowledged in writing: ‘ T R S :
: A. No Hazardous Substance has been, is, or will be located, transported, manufactured, treated, refined, or handled
by any person on, under or about the Property, except in the ordinary course of business and in strict compliance
with all applicable Environmental Law.. . . S Coee e . B
B. Mortgagor has not and will not.cause, contribute to, or permit the release -of any .Hazardous . Substance on the
Property. : o - .o :
-C. Mortgagor will immediately notify Lender if (1) a release or threatened release of-Hazardous Substance occurs on,
. under or about the Property or migrates or threatens to migrate from-nearby property; or {2) there is a violation of
any Environmenta! Law concerning the Property. In such an event, Mortgagor will take ail nacessary remedial
action in accordance with Environmental Law. . L
D. Mortgagor has no knowledge of or reason to believe there is any pending or threatened investigation, claim, or
proceeding of any kind relating to (1) any Hazardous Substance located on, under or about the Property; or (2)
any violation by Mortgagor or any tenant of any Environmental Law. Mortgagor will immediately notify Lender in
writing as soon as Mortgagor has reason to belleve there is any such pending or threatened Investigation, claim,
or proceeding. In such an event, Lender has the right, but not the obligation, to participate in any such proceeding
including the right to receive copies of any documents relating to such proceedings.
E. &or‘tgagor and every tenant have been, are and shall remain in fuil compliance with any applicable Environmental

w.

F. There are no underground storage tanks, private dumps or open wells located on or under the Property and no
such tank, dump or well will be added unless Lender first consents in writing. . ] .

G. Mortgagor will regularly inspect the Property, monitor the activities and operations on the Property, and confirm
thia}‘ all permits, licenses or approvals required by any applicable Environmental Law are obtained and complied
with. . .

H. -Mortgagor will permit, or cause any tenant to permit, Lender or Lender’s agent to enter and inspect the Property
and review all records at any reasonable time to determine (1) the existencs, location and nature of any
Hazardous Substance on, under or about the Property; (2} the existence, location, nature, and- magnitude of any
Hazardous Substance that has been released on, under or about the Property; or (3) whether or not Mortgagor
and any tenant are.in compliance with applicable Environmental Law. . :

I. - Upon Lender’'s request and at any time, Mortgagor agrees, at -Mortgagor’'s expense, to engage 8 qualified
environmental englneer to prepare an environmentat audit of. the Proparty and to submit the results of such audit
to Lender. The choice of the environmental engineer who will perform such audit is.subject-to Lender’s approval.

J... Lender .has_the right, but not the-obligation, .to-perform any of Mortgagor’s- obligations under..this section at

.+ - Mortgagor's expense. - - .- . .. - D e N I

-. K. As a-consequence of any breach of any representation, -warranty or promise. made in this:section, (1) Mortgagor
will indemnify and hold Lender and Lender’s successors or. assigns harmless from and against all losses, claims,
demands, liabilities, damages, cleanup, response. and remediation costs, penalties and expenses, Including
without limitation all costs of litigation and attorneys’ fees, which Lender and Lender’s successors or assigns may
sustain; and (2} at Lender's discretion, Lender may release this Mortgage and in return Mortgagor will provide
Lender with collateral of at least equal value to the Property secured by this Mortgage without prejudice to any of
Lender's rights under this Mortgage. .

L. -Notwithstanding any of the language contained in this Mortgage to the contrary, the terms of this section shall
survive any foraeclosure or satisfaction of this Mortgage regardless of any passage of title to Lender or any
disposition by Lender of any or all of the Property. Any claims and defenses to the contrary are hereby waived.

20.CONDEMNATION. Mortgagor will give Lender prompt notice of any action, real or threatened, by private or public
entities to purchase or take any or all of the Property, including any easements, through condemnation, eminent domain,
or any other means. Mortgagor further agrees to notify Lender of any proceedings instituted for the establishment of any
sewer, water, conservation, ditch, drainage, or other district relating to or binding upon the Property or any part of it.
Mortgagor authorizes Lender-to intervene in Mortgagor's name in any of the above ‘described . actions or. claims and to
collect and receive all sums resulting from the action or claim. Mortgagor assigns to Lender the proceeds of any award or
claim for damages connected with a condemnation or other taking of all or any part of the Property. Such proceeds shall
be considerad payments and will be applied as provided in this Mortgage. This assignment of proceeds is subject to the
terms of any prior mortgage, deed of trust, security agreement or other lien document. .

21.INSURANCE. Mortgagor agrees to maintain insurance as follows: '

A. Mortgagor shall keep the Property insured against loss by fire, theft and other hazards and risks reasonably
associated with the Property due to its type and focation. Other hazards and risks may include, for example,
coverage against loss due to floods or fiooding. This insurance shall be maintained in the amounts and for the
_periods that Lender requires. What Lender requires pursuant to the preceding three sentences can change during
the term of the Secured Debt. The insurance carrier.providing the insurance shall be chosen by Mortgagor subject
to Lender's approval, which shall not bs.unreasonably withheld. If Mortgagor fails to maintain the coverage
_described above, Lender, may, at Lender’s option, obtain coverage to protect Lender’s rights in the Property

dccording to the terms of this Mortgage. .

Ali insurance. policies and renewals shall be acceptable to.Lender and shall include a standard "mortgage.clause”
. ‘and, where applicable, “lender. loss. payes clause." -Mortgagor shall. Inmediately .notify Lénder. of cancellation or
_termination of the insurance. Lender shall have the right to hold the policies and renewals. If Lender requires,
Mortgagor shall immediately give to Lender all receipts of paid premiums and renewal notices. Upon loss,
Mortgagor shall give immediate notice to the insurance carrier and Lender. Lender may make proof of loss if not
made immediately by Mortgagor.
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Unless Lender and Mortgagor otherwise agres in writing, insurance proceeds shall be applied,to restoration or
repair of the Property damaged if the restoration or repair Is sconomically feasible and Lender’'s security is not

_ lessened. !f the restoration or repair is not economically feasible or Lender’s security would be lessened, the
insurance proceeds shall be applied to the Secured Debt, whether or not then due, with any axcess paid to
Mortgagor. if Mortgagor abandons the Property, or does not answer within 30 days a notice from Lender that the
insurance carrier has offered to settle a claim, then Lender may collect the insurance procesds. Lender may use
the proceeds to reﬂair or restore the Property or to pay the Secured Debt whether or not then due. The 30-day
period will begin when the notice is given.

Unless Lender and Mortgagor otherwise agres in writing, any application of proceeds to principal shall not extend
or postpona the dus date of scheduled payments or change the amount of the payments. If the Property is
acquired by Lender, Mortgagor's right to any insurance policies and proceeds resulting from damage to the
Prop?r?y; before the acquisition shall pass to Lender to the extent of the Secured Debt immediately before the
acquisition.
B. ‘Mortgagor agrees to maintain comprehensive genseral {iability insurance naming Lender as an additional insured in
_gn amount acceptable to Lender, insuring sgainst claims arising from any accident or occurrence in or on the
roperty. ‘ .
C. Mortgagor agrees to maintain rental loss or business interruption ins:uranca, as required by Lendpr, in an amount
equal to at least coverage of one year's debt service, and required escrow account deposits (if agreed to
separately in writing), und_ey a form of policy acceptable to Lender. L .

22.NO ESCROW FOR TAXES AND INSURANCE. Unless otherwise provided in a separate agreemént, Mortgagor will not be
required to pay to Lender funds for taxes and Insurance in escrow.

23.FINANCIAL REPORTS AND ADDITIONAL DOCUMENTS. Mortgagor will provide to Lender upon request, any financial.
statement or information Lender may deem necessary. Mortgagor warrants that all financial statements and information
Mortgagor provides to Lender are, or will be, accurate, correct, and complete. Mortgagor agrees to sign, deliver, and file
as Lender may reasonably request any additional documents or certifications that Lender may consider necessary to
perfect, continue, and preserve Mortgagor's obligations under this Mortgage and Lender’s lien status on thg Property. If -
Mortgagor fails to do so, Lender may sign, deliver, and file such documents or certificates in Mortgagor's name and
,Ma;\tgta\gisor hereby irrevocably appoints Lender or Lender’s agent as attorney in fact to do the things necessary to comply
with this section. -

24. JOINT AND INDIVIDUAL LIABILITY; CO-SIGNERS; SUCCESSORS AND ASSIGNS BOUND. All duties under this Mertgage
are joint and individual. If Mortgagor signs this Mortgage but does not sign the Evidence of Debt, Mortgagor does so only
to mortgage Mortgagor’s interest in the Property to secure payment of the Secured Debt and Mortgagor does not agree
to be personally liable on the Secured Debt. Mortgagor sgrees that Lender and any party to this Mortgage may extend,
modify or make any change in the terms of this Mortgags or the Evidence of Debt without Mortgagor’s consent. Such a
change will not release Mortgagor from the terms of this Mortgage. The duties and benefits of this Mortgage shall bind
and benefit the successors and assigns of Mortgagor and Lendoer.

If this Mortgage secures a guaranty between Lender and Mortgagor and does not dirqctly secure thq obligation which is
guarantied, Mortgagor agrees to waive any rights that may prevent Lender from bringing any action or claim against
Mortgagor or any party indebted under the obligation including, but not limited to, anti-deficiency or one-action laws.

26. APPLICABLE LAW: SEVERABILITY; INTERPRETATION. This Mortgage is governed by the laws of the jurisdiction in
which Lender is located, except to the extent otherwise required by the laws of the jurisdiction where the Property is
located. This Mortgage is complete and fully integrated, This Mortgage may not be amended or modified by oral
agresment. Any section or clause in this Mortgage, attachments, or any agreement related to the Secured Debt that
conflicts with applicable law will not be effective, unless that law expressly or impliedly permits the variations by written
agreement. If any section or clause of this Mortgage cannot be enforced according to its terms, that section or clause .
will be severed and will ot affect the enforceability of the remainder of this Mortgage. Whenever used, the singular shall
include the plural and the plural the singular. The captions and headings of the sections of this Mortgage are for
convsnience only and are not to be used to interpret or define the terms of this Mortgage. Time is of the essence in this
Mortgage.

26. NOTICE. Unless otherwise required by law, any notice shall be gfven by delivering it or by mailing it by first class mail to
the appropriate party’s address on page 1 of this Mortgage, or to any other address designated in writing. Notice to one
mortgagor will be deemed to be notice to all mortgagors.

27.WAIVER OF HOMESTEAD. Except to the extent prohibited by law, Mortgagor waives all homestead exemption rights
relating to the Property.

28.U.C.C. PROVISIONS. if checked, the 'following are applicable to, but do not limit, this Mortghge:
{0 construction Loan. This Mortgage secures an obligation incurred for the construction of an improvement on the
Property.. - . . . )

O Fixture Filing. Mortgagor grants to Lender a security interest in all goods that Mortgagor owns now or in the
future and that are or will become fixtures related to the Property.

O Crops; Timber; Minerals; Rents, Issues and Profits. Mortgagor grants to Lender a security interest in all crops,
timber, and minerals located on the Property as well as all rents, issues, and profits of them including, but not
limited to, all Conservation Reserve Program (CRP) and Payment in Kind (PIK) payments and similer governmental
programs (all of which shall also be included in the term "Property®). /IM/ (oage 6 of 8)
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{7 Personal Proparty. Mortgagor grants to Lender a-security Interest In all personal property located on or connected

-~ with the Property. This security interest includes all farm products, inventory, equipment, accounts, documents,

.+ -+ - _ - instruments, chattel paper, general intangibles, and all other items of personal property Mortgagoer owns now or in

e the future and that are used or useful in the construction, ownership, operation, mandgement, 6r maintenance of

the Propérty. The term "personal property™ specifically excludes that property described as "household goods™

-+ -secured in connection with-a "consumer" loan as ‘those_terms&re defined in ‘applicable federal regulations
*‘governing unfair and deceptive credit.practices. =~ "~ ** " - S

[0 Filing As Financing Statement. Mortgagor agrees and acknowledges that this Mortgage also suffices as a

financing statement and as such, may be filed of record as' a financing statement for purposes of Articla 9 of the

Uniform Commercial Code. A carbon; photographic, image or other raproduction of this Mortgage is sufficient as

a financing statement.
29, OTHER TERMS. If checked, the following are applicable to this Mortgage:

[J Line of Credit. The Secured Debt includes a revolving line of credit provision. Although the Secured Debt may be
reduced to a zero balance, this Mortgage will remain in effect until released.

Waiver of Appraisal Rights. The laws of South Carolina provide that in any real estate foreclosure proceeding a-
defendant against whom a personal judgment Is taken or asked may, within thirty days after the sale of the
mortgaged property, apply to the court for an order of appraisal. The statutory appraisal value as approved by the
court would be substituted for the high bid and may decrease the amount of any deficiency owing in connaction
with the transaction. THE UNDERSIGNED HEREBY WAIVES AND RELINQUISHES THE STATUTORY APPRAISAL
RIGHTS WHICH MEANS THE HIGH BID AT THE JUDICIAL FORECLOSURE SALE WILL BE APPLIED TO THE DEBT

REGARDLESS OF ANY APPRAISED VALUE OF THE MORTGAGED PROPERTY. :

Separate Assignment. The Mortgagor has executed or will execute a separate assignment of leases 9nd rents. If
the separate assignment of leases and rents is properly exscuted and recorded, then the separate assignment will
superseds this Security Instrument’s * Assignment of Leases and Rents” section,

[ Additional Terms.

SIGNATURES: By signing below, Mortgagor agrees to the terms and covenants contained in this Mortgage and in any
“attachments. Mortgagor also acknowladges receipt of a copy of this Mortgage on the date stated above on Page 1.

[0 Actual authority was granted to the parties sigring below by resolution signed and dated _.

Entity Name: ‘ : Enﬁty Name:

/) : {Seal)

{Date)

{Slignature)

W VT =2

[ ] Refer to the Addendum which is -aﬁééhed'and incorporated herein for additional Mortgagors. signatures and
acknowledgments. . o . _ g
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PRO::::& OF S C_ L , cc;»umv OF GJ\'N‘JE}(*O ») } ss.

Parsonally appeared before me the undersigned witness who, being duly sworn, deposed ‘and.sald: that (s)he saw the
Mortgagor (and each Mortgagor if more than_ape) sign,. seal and deliver. the foregoing Mortgage and .tb,atl, !(§)h;cf together
with the other witriess ‘whose name ‘app; ' vitness, witnessed the execution thereof:* " " © *

ro

{page 8 of 8)
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EXHIBIT “A®

Ail that certaln p|ece, parcel lot or. tract of land with the buildlngs and :

) lmprovements thereon, situate, lying and.being’in the. .County of Dorchester; State of
South Carolina, and being known and designated as Lot 6, Block K, Oakmont
Subdivision, as shown on a plat entitled ‘A Plat Showing Block H, Lots.1-6, Block K,. . --
Lots 1-6, Block J, Lots 7 & 8, Oakmont Subdivision, Dorchester County, South Carolina
duly recorded in the Dorchester County RMC office in Plat Book 22 at page 126. Said
parcel having such size, shape metes, bounds, location and dimensions as shown on
the aforesaid plat to which reference is hereby made. -

Being the same property conveyed to Anthony M. Whitfield by deed of Wells .
Fargo Bank, N.A., as Trustee for Option One Mortgage Loan Trust 2005-4, Asset-
Backed Certificates, Series 2005-4, dated April 18, 2008, and recorded in-Book 6597 at
page 103 in the RMC office for Dorchester County. :
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This document was prepared by (nams, address, phons number): ﬁ’é’;"&g“&-m?hﬁ

Charleston, SC 29407

(843) 852-6400

ASSIGNMENT OF LEASES AND RENTS

1. DATE AND PARTIES. The date of this Assignment of Leases and Rents {Assignment) is
10/16/2008 . The parties and their addresses are:

ASSIGNOR: ANTHONY M WHITFIELD
2141 DORCHESTER ROAD
NORTH CHARLESTON, SC 29405

i
W

0 Refer to the Addendum that is attached and incorporated herein for additional Assignors.,

LENDER: Harbor National Bank
1503 O0ld Towne Road
Charleston, SC 29407

\

2. ASSIGNMENT OF LEASES AND RENTS. For good and valuable consideration, the receipt and sufficiency of which is
acknowledged, and to secure the Secured Debts and Assignor's performance under this Assignment, Assignor
irrevocably assigns, grants, bargains, conveys and mortgages to Lender as additional security all ths right, title and
interest in the following (all referred to as Property).

A. Existing or future leases, subleases, licenses, guaranties and any other written or verbal agreements for the use
and occupancy of the Property, including any extensions, renewals, modifications or replacements (all referred to
as Leases). .

B. Rents, issues and profits (all referred to as Rents), including but not limited to security deposits, minimum rent,
psrcentage rent, additional rent, common area maintenance charges, parking charges, real estate taxes, other
applicable taxes, insurance premium contributions, liquidated damages following defauit, canceliation premiums,
“loss of rents” insurance, guest receipts, revenuss, royalties; proceeds, bonuses, accounts, contract rights, general-
intangibles, and all rights and claims which Assignor may have that in any way pertain to or are on account of the
use or occupancy of the whole or any part of the Property.

C. The term Property as used in this Assignment shall include the following described real property:

SEE ATTACHED EXHIBIT 'A’
TMS#484-14-01-001

SOUTH CAROLINA ASSIGNMENT OF LEASES AND RENTS fpage 10of 7/
(NOT FOR FNMA, FHLMC. OR VA USE AND NOT FOR CONSUMER PURPOSES) W
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The Property is located in DORCHESTER - County at
98 WILLOW LANE LADSON , SC 29456 . (Address, City, State,
ZIP Code). ’

Iri the event any item listed-as Leases or Rents is determined to be personal property, this Assignment vyill alsb be

" -regarded as a security agreement.

MAXIMUM OBLIGATION LIMIT. The total principal amount secured by this Assignment at’any one time wili not
exceed $101,000.00 - This limitation of amount doas not include interest and other fees and charges
validly made pursuant to this Assignment, Also, this limitation does not apply to advances made under the terms of
this Assignment to protect Lender’s security and to perform any of the covenants contained in this Assignment.
Interest under the Note will be deferred, accrued or capitalized; however, Lender will not be required to defer, accrue
or capitalize any interest except as provided in the Note.

SECURED DEBTS. This Assignment will secure the following Secured Debts:

A.O Specific Debts. The following debts and all extensions, renewals, refinancings, modifications and replacements.
{Include items such as borrowers’ names, note amounts, interest rates, maturity dates, etc.) ’

One or more of the debts secured by this Assignment contains a future advance provision.
B. Xl All Debts. All present and future debts from Assignor and

to Lender, even if this Assignment is not spscifically referenced or if the future debt is unrelate_d to or of a
different type than this debt. If more than one person signs this Assignment, each agrees that it wiil secure
debts incurred either individually or with others who may not sign this Assignment. Nothing in this Asslgnn_lent

- constitutes 8 commitment to make additional or future loans or advances. Any such commitment must be in
writing. In the event that Lender falls to provide notice of the right of rescission, Lender waives eny subsequent
security interest in the Assignor’s principal dwalling that is created by this Assignment. This Assignment will
not secure any debt for which a non-possessory, nen-purchase monsy security interest is created in "household
goods” in connaction with a "consumer loan,” as those terms are defined by federal law govemlng unfair and
deceptive credit practices. This Assignment will not secure any debt for which a security interest is created in
"margin stock” and Lender doss not obtain a "statement of purpose,” as defined and required by fedsral law
governing securities.

C. Sums Advanced. All sums advanced and expenses incurred by Lender under the terms of this Assignment.

PAYMENTS. Assignor agrees that all payments under the Secured Debts will be paid when due and in accordance
with the terms of the Secured Debts and this Assignment.

COLLECTION OF RENTS. Assignor may collect, receive, enjoy and use the Rents solong as Assignor is not in default.
Assignor will not collect in advance any Rents due in future lease periods, unless Assignor first qbtains Lender's .
written consent. Upon default, Assignor.will receive any Rents in trust for Lender and Assignor will not commingle the -
Rents with any other funds. When Lender so directs, Assignor will endorse and déliver any payments of Rents from

the Property to Lender. Amounts collected will be applied at Lender’s discretion to the Secured Debts, the costs of
managing, protecting and preserving the Property, and other necessary expenses. Assignor agreaes that this
Assignment is immediately effective betwaen Assignor and Lender and effective as to third parties on the recording of
this Assignment.

WARRANTIES AND REPRESENTATIONS. To induce Lender to enter into the Loan, Assignor makes these

representations and warranties for as long as this Assignment is in effect. )

A. Power. Assignor is duly organized, validly existing and in good standing under the laws in the jurisdiction where
Assignor was organized and is duly qualified, validly existing and in good standing in all jurisdictions in which
Assignor operatas or Assignor owns or leases property. Assignor has the power and authority to enter into this
transaction and to carry on Assignor’s business or activity as now conducted. i

- B. Authority. The-execution, delivery and performance of this Assignment and the obligation evidenced by this

Assignment: are within Assignor’'s duly suthorized powers; has received all necessary governmental approval; will
not violate any provision of law or order of court or governmental agency; and will not violate any agreement to
which Assigner is a party or to which Assignor is or any of Assignor’s property is subject. A

/\/\5 {page 2ot 7)
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. Name and Place of Businass. Other than previously disclosed in writing to Lender, Assignor has not changed

_ Assignor's name or principal place of business within the last ten years and has not used any other trade or

J.

fictitious name. Without Lender’s prior written consent, Assignor does not and will not use any other name. and will
preserve Assignor’s existing name, trade names and franchises.

..Ownership or Lease of Property. Assignar.owns. or leases all- property that Assignor needs to conduct Assignor's .

business and activities. All of Assignor’s property is free and clear of all lians, security. interests, encumbrances and
other adverse claims and interests, except those Lender previously agreed to in writing. :

. Compliance with Lewa. Assignor is not violating any laws, regulations, rules, orders, judgments or decrees -

. applicable to Assignor or Assignor’s property, except for those that Assignor is challenging in good faith througﬁ :

proper proceedings after providing adequate reserves to fully pay the claim and its challenge should Assignor lose.

. Title. Assignor has good title to the Leasss, Rents and Property and the right to assign, grant, bargain, convey and

mortgage to Lender as additional security the Leases and Rents, and no other person has any right in the Leases
and Rents.

. Recordation. Assignor has recorded the Leases as required by law or as otherwise prudent for the type and use of

the Property. . . .
Default. No default exists under the Leases, and the parties subject to the Leases have not violated any applicable
law on leases, licenses and landlords and tenants. Assignor, at its sole cost and expense, will keep, observe and
perform, and require all other parties to the Leases to comply with the Leases and any applicable law. If Assignor
or any party to the Lease defaults or fails to observe any applicable law, Assignor will promptly notify Lender.
Lease Modification. Assignor has not sublst, modified, extended, canceled, or otherwise altéred the Leases, o
accepted the surrender of the Property covered by the Leases (unless the Leases so required).

Encumbrance. Assignor has not assigned, compromised, subordinated or encumbered the Leases and Rents.

COVENANTS. Assignor agreas to the following covenants:

A.

Rent Abatement and Insurance. When any Lease provides for an abatement of Rents due to fire, flood or other

_casualty, Assignor will Insure against this risk of loss with a policy satisfactory to Lender. Assignor may choose

‘exgcuted. © . . _ . o .
. Right to Rents. Immediately ‘after the execution of this Assignment, Assignor will notify. all current and future

the insurance company, subject to Lender's approval, which will not be unreasonably withheld.

. Coples of Leases. Assignor will promptly provide Lender with copies of the Leases and will certify these Leases are

true and correct coples. The existing Leases will be provided on execution of the Assignment, and all future

Leases and any other information with respect to these Leases will be grqvided immediatel_y after they are

tenants and.others obligated under the Leases of Lender's right to the Leases and Rents, and will request that they
immediately pay all future Rénts directly to,Lender when Assignor or. Lender asks them. to do so.

. Accounting. When Lender requests, Assignor will provide to Lender an accounting of Rents, prepared in a form

acceptabls to Lender, subject to generally accepted accounting principles and certified by Assignor or Assignor's
accountant to be current, accurate and complete as of the date requested by Lender.

Lease Modification. Assignor will not sublet, modify, extend, cancel, or otherwise alter the Leases, or accept the
surrender of the Property covered by the Leases (unless the Leases so required) without Lender’s written consent.

. Encumbrance. Assignor will not assign, compromise, subordinate or encumber the Leasss and Rents ‘without

Lender's prior written consent.

. Future Leases. Assignor will not enter into any future Leases without prior written consent from Lender. Assignor

will execute and dsliver such further assurances and assignments as to these future Leases as Lender requires
from time to time. :

. Personal Property. Assignor will not sell or remove any personal property on the Property, unless Ass[gnor replaces

this personal property with like kind for the same or better value.

Prosecution and Defense of Claims. Assignor will appear in and prosecute its claims or deferd its title to the

- Leases and Rents against any claims that wouid impair Assignor's interest under this Assignment and, on Lender's

request, Assignor will also appser in any action or proceeding on bshalf of Lender. Assignor agress to assign to
Lender, as requested by Lender, any right, claims or defenses which Assignor may.have against parties who supply
labor or materials to improve or maintain the leaseholds subject to the Leases and/or the Property.

. Liability and Indemnification. Lender does not assume or bacome liable for the Property’s maintenance,

depreciation, or other losses or damages when Lender acts to manage, protect or preserve the Property, except for
losses or damages duse to Lender's gross negligence or Intentional torts to the extent permitted by law. Otherwise,
Assignor will indemnify Lender and hold Lender harmiess for all liability, loss or damage that Lender may incur
when Lender opts to exercise any of its remedies against any party obligated under the Leases.

. Leasehold Estate. Assignor will not cause or psrmit the leasshold estate under-the Leases to merge with Assignor’'s

reversionary interest, and agrees that the Leases shall remain In.full force and effect regardiess of any merger of

-the_Assignor's interests and of any merger of the Interests.of. Assignor and any party obligated under the Leases.
.-Insolvency.-Lender, will be the creditor. of each tenant and of .anyone else obligated under the Leases who is subject

to an assignment for the benefit of creditors;-an insolvency, a dissolution or a recelvership-prog:eeding; ora
bankruptcy. - S Se e e
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9. - TRANSFER OF AN INTEREST IN THE ASSIGNOR. I Assignor is an entity other than a natural person (such as a a
corporation or other organization), Lender may demand immediate payment If: -
. A. A beneficial interest in Assignor is sold or transferred. .
B. There Is a change in either the identity or number of members of a partnership or-similar entity. - .
C. There is a change in ownership of more than 25 percent of the voting stock of a corporation or similar entity.
However, Lender may not demand payment in the above situations if it is prohibited by law as of the date of this
Assignment. . . . :

10. DEFAULT. Assignor will be in default if any of the following occur with regard to the Secured Debts that are secured

by this Assignment:

A. Payments. Assignor fails to make a payment in full when due.

B. insolvency or Bankruptcy. Assignor makes an assignment for the benefit of creditors or becomes insolvent, either
bacause Assignor’s liabilities exceed Assignor’s assets or Assignor is unable to pay Assignor's debts as they
become due; or Assignor petitions for protection under federal, state or lecal bankruptcy, insolvency or debtor relief
laws, or is the subject of a petition or action under such laws and fails to have the petition or action dismissed
within a reasonable period of time not to exceed 60 days. :

C. Death or Incompatency. If Assignor is an individual, Assignor dies or is declared legally incompetent.

D. Business Termination. If Assignor is not an individual, Assignor merges, dissclves, reorganizes or ends its.business ‘
or existence, or a partner or majority ownar dies or is-declared legally incompetent. ‘

E. Failure to Perform. Assignor falls to perform any condition or to keep any promise or covenant of this Assignment,
any other document evidencing or pertaining to the Loan, or any other debt or agreament Assignior has with Lender.

F. Misrepregantation. Assignor makes any verbal or written statement or provides any financial information that is
untrus, inaccurate, or conceals a material fact at the time it is made or provided.

G. Property Transfer. Assignor transfers all or a substantial part of Assignor's money or property.

H. Property Value. The valus of the Property declines or Is impaired. . .

|. Name Change. Assignor changes Assignor’s name or assumes an additional name without notifying Lender befgre
making such a change. : . .

J. Material Change, Without first notifying Lender, there is a material change in Assignor’s businaess, including. .
ownership, management, and financial conditions. |

K. Insecurity. Lender reasonably believes that Lender is insecure. |

11. REMEDIES. After Assignor defaults, and after Lender gives any legally-required notice and opportunity to cure the

default, Lender may at Lender’s option do any one or more of the following:’ . .

A. Accaleration. Lender may make all or any part of the amount owing by the terms of the Secured Debts immediately
due. . . . :

B. Additional Security. Lander may demand additional security or additional partiss to be obligated to pay the Secured
Debts. : ,

C. Sources. Lender may use any and all remedies Lender has under the state law where ths Property is located or
federal law or in any instrument evidencing or pertaining to the Secured Debts. : N

D. Insurance Benefits. Lender may make a clalm for any and all insurance benefits or refunds that may be available on
Assignor’'s default. :

E. Payments Made On Assignor’s Behalf. Amounts advanced on Assignor’s behalf will be immediately due and.may
be added to the Secured Debts.

. Rents. Lender may terminate Assignor’s right to collect Rents and directly collect and retain Rents in Lenc!e!"s
name without taking possession of the Property and to demand, collect, receive, and sue for the Rents, giving
proper receipts and releases. In addition, after deducting all reasonable expenses. of- collection-from any cotlected
and retained Rents, Lender may apply the balance as provided for by the Secured Debts. ’ )

G. Entry. Lender may enter, take possession, manage and operate all or any part of the Property; makg, modify,
enforce or cancel or accept the surrender of any Leases; obtain or evict any tenants and licensees; increase or
reduce Rents; decorate, clean and make repairs or do any other act or incur any other cost Lender deems proper to
protect the Property as fully as Assignor could do. Any funds collected from the operation of the Property may be
applied in such order as Lender may deem proper, including, but not limited to, payment of the following: operating
expenses, management, brokerage, attorneys’ and accountants’ fees, the Secured Debts, and toward the
maintenance of reserves for repair or replacement. Lender may take such action without regard to the adequacy of
the security, with or without any action or proceeding, through any person or agent, or receiver to be appointed by
a court, and irrespective of Assignor’s possession. The collection and application of the Rents or the entry upon
and taking possession of the Property as set out in this section shall not cure or waive any notice of default under
the Secured Debts, this Assignment, or invalidate any act pursuant to such notice. The enforcement of such
remedy by Lender, once exercised, shall continue for so long as Lender shall elect, notwithstanding that such
collection and application of Rents may have cured the original defauit. ' ) .

’ ipage 4ot 7/
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H. Waiver. Except as otherwise required by law, by choosing any one or more of these remedies you do not give up
any other remedy. You do not waive a default if you choose not to use a remedy. By electing not to use any
remedy, you do not waive your right to later consider the event a defauit-and to use any remedies if the default
continues of occurs again... ~ - ... . ... . . . e e e e .

.12. APPOINTMENT OF A RECEIVER. On or after an-Assignor’'s default, Assignor agrees to-Lender making an application
to the court for an appointment of a receiver for the benefit of Lender to take possession.of the Property-and the
Leases, with the power to recelve, collect and apply the Rents. Any Rents coliected will be applied as the court :
authorizes to pay taxes, to provide insurance, to make repairs and to pay costs or any other expenses relating to the i
Property, the Leases and Rents, and any remaining sums shall be applied to the Secured Debts. Assignor agrees that .
this appointment of a receiver may be without giving bond, without reference to the then-existing value of the ;
Property, and without regard to the insolvency of any person liable for any of the Secured Debts.

13. COLLECTION EXPENSES AND ATTORNEYS' FEES. To the extent permitted by law, Assignor agrees to pay all
expenses of collection, enforcement or protection of Lender’s rights and remedies under this Assignment. Unless the
applicable law that governs this Assignment is North Dakota, expenses include, but are not limited to, reasonable
attornoys’ fees, court costs and other legal expensss. These expenses are due and payable immediately. These
expenses will bear interest from the date of payment untit paid in full at the contract interest rate then in effect for

" the Loan. To the extent permitted by the United States Bankruptcy Code, Assignor agreaes to_pay the reasonable

attorneys’ fees Lender incurs to collect this Assignment as awarded by any court exercising jurisdiction under the
Bankruptcy Code.

ENVIRONMENTAL LAWS AND HAZARDOUS SUBSTANCES. As used in this section, (1) Environmental Law means,
without limitation, the Comprehensive Environmental Response, Compensation and Liability Act (CERCLA, 42.p.S.C.
9601 st seq.), all other federal, state and local laws, regulations, ordinances, court orders, attorney general opinions
or interpretive letters concarning the public health, safety, welfare, environment or a hazardous substancs; and (2)
Hazardous Substance means any toxic, radioactive or hazardous material, waste, pollutant or contaminant which has
characteristics which render the substance dangerous or potentially dangerous to the public health, safety, welfare or
environment. The term includes, without limitation, any substances defined as-"hazardous material,” "toxic -
substances,” "hazardous waste,” "hazardous substance,” or “regulated.substances® under any Environmental Law.

14

- -Assignor represents, warrants and agrees-that: . - . - .. 0 oL e T

A. Except as previously disclosed and acknowledged in writing to Lender,. no Hazardous:Substance has been, is, or
will be located, transported, manufactured, treated, refined, or handled by-any person on, under or. about the
Property, except in the ordinary course of business and in strict compliance with all applicable Environmental Law.

B. Except as previously disclosed and acknowledged in writing to Lender, Assignor has not and will not cause,
contribute to, or parmit the release of any Hazardous Substance on the Property.

C. Assignor will immediately notify Lender if (1) a release or threatensd release of Hazardous Substance occurs on,
under or about the Property or migrates or threatens to migrate from nearby property; or (2) there is a violation of
any Environmental Law concerning the Property. In such an event, Assignor will take all necessary remedial action
in accordance with Environmental Law.

D. Except as previously disclosed and acknowledged in writing to Lender, Assignor has no knowledge of or reason to
bslieve there is any pending or threatened investigation, claim, or proceeding of any kind relating to (1) any
Hazardous Substance located on, under or about the Property; -or-(2) any violation by Assignor or any tenant of
any Environmental Law. Assignor will immediately notify Lender in writing as soon as Assignor has reason to

. believe there is any such pending or threatened investigation, claim, or proceeding. In such an event, Lender has
the right, but not the obligation, to participate in any.such proceeding including the right to receive copies of any
documents relating to.such proceedings. ) -

E. Except as previously disclosed and acknowledged in writing to Lender, Assignor and every tenant have been, ere
and will remain in full compliance with any applicable Environmental Law.

F. Except as previously disclosed and acknowledged in writing to Lender, there are no underground storage tanks,
private dumps or open walls located on or under the Property and no such tank, dump or well will be added unless
Lender first consents in writing.

G. Assignor.will regularly inspect the Property, monitor the activities and operations on the Property, and confirm that

.all permits, licenses or approvals required by any appliceble Environmental Law are obtained and complied with,

H. Assignor will permit, or cause any tenant to permit, Lender or Lender’s.agent to enter and inspect the Property and
review all records at any reasonable time to determine (1) the existence, location and nature of .any Hazardous
‘Substance on, under or about the.Property;. (2) the existence, location,. nature, and. magnitude.of any Hazardous

. Substance that has,.been released.on, under or.about the Property; or (3) whether.or not Assignor.and.any tenant

_are in compliance with applicable Environmental Law. .
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I. Upon Lender’s request and at any time, Assignor agrees, at Assignor’s expense, to engage a qualified )
snvironmental engineer to prepars an environmental audit of the Property and to submit the results of’ such audit
to Lender. The choice of the environmental engineer who will perform such audit is subject to Lender’s approval.

J. Lender has the right, but not the obligation; to perform any of Assignor’s obligations under this section at
Assignor’'s expanse. : ‘ ' . L :

K. As a conseguence of any breach of any representation, warranty or promise made in this saction, (1) Assignor will

- -indemnify and hold Lender and Lender's successors or assigns harmless from and against all losses, claims,
demands, liabilities, damages, cleanup, response and remediation costs, penalties and expenses to the extent ,
permitted by faw, including without limitation all costs of litigation and attorneys’ fees, which Lender and Lender’s
successors or assigns may sustain; and (2} at Lender’s discretion, Lender may release this Asslgnment. angl in
return Assignor will provide Lender with collateral of at least equal value to the Property secured by this
Assignment without prejudice to any of Lender's rights under this Assignment. . . .

L. Notwithstanding any of the language contained in this Assignment to the contrary, the terms of this section will
survive any foreclosure or satisfaction of this Assignment regardless of any passage of title to Lender or any
disposition by Lender of any or all of the Property. Any claims and defenses to the contrary are hereby waived.

16. TERM. This Assignment will remain in full force and effect untii the Secured Debts are paid or otherwise discharged
and Lender Is no longer obligated to advance funds under any loan or credit agreement which is a part of the Secured
Debts, If any or all payments of the Securad Debts are subsequently invalidated, declared void or voldable, or set
aside and ere required to be repaid to a trustes, custodian, receiver or any other party under any bankruptcy a_ct or
other state or federal law, then the Secured Debts will be revived and will continue in full force and effect as if this
payment had not been mads.

16. CO-SIGNERS., If Assignor signs this Assignment but does not sign the Secured Debts, Assignor does so only to assign
Assignor's interest in the Property to secure payment of the Secured Debts and Assignor does not agree to ba .
personally liable on the Sscured Debts. If this Assignment secures a guaranty between Lender and Assignor, Assignor
agrees to waive any rights that may prevent Lender from bringing any action or claim qgainst Assignor or any party
indebted under the obligation. These rights may include, but are not limited to, any anti-deficiency or one-action laws.

17. WAIVERS. Except to the extent prohibited by law, Assignor waives all homestead exemption rights relating to the
Property. S

18. U.C.C. PROVISIONS.

O Construction Loan. This Assignment secures an-obligation incurred for the construction of an improvement on the
Property, :
19. OTHER TERMS. If checked, the following ars applicable to this Assignment:
[ Line of Credit. The Secured Debts include a revolving line of credit provision. Although the Secured Debts may bs
reduced to a zero balance, this Assignment will remain in effect until the Secured Debts and all uriderlying
agresments have been terminated in writing by Lender.

O Additional Terms.

20. APPLICABLE LAW. This Assignment is governed by the laws of South Carolina, except to the extent ‘otherwise
required by the laws of the jurisdiction where the Property is located, and the United States of America.

21. JOINT AND INDIVIDUAL LIABILITY AND SUCCESSORS. Each Assignor’s obligations under this Assignment are
indepandent of the obligations of any other Assignor. Lender may sus each Assignor individually or toge_thet V\(ith any
other Assignor. Lender may release any part of the Property and Assignor will still be obligated under this Assignment
for the remaining Property. The dutles and bsnefits of this Assignment will bind and benefit the successors and
assigns of Lender and Assignor.

22, AMENDMENT, INTEGRATION AND SEVERABILITY. This Assignment may not be amended or modified by oral

agreement. No amendment or modification of this Assignment is effective unless made In writing and executed by .‘
Assignor and Lender. This Assignment is the complets and final expression of the agreement. If any provision of this
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Assignment Is unenforceable, then the unenforceable provlslon will be severed and the remaining provisnons will still
be enforceable. .

23. lNTERPRETATlON Whenever used, the srngular |ncludes the plural and the plural lnclucles the slngular The section
headlngs are for convenience only and are not to be used to rnterpret or defrne the terms of thls Asslgnment

24. NOTICE. FlNANCIAl. REPORTS AND ADDITIONAL DOCUMENTS. Unless otherwise required by. law, anv notice will be

given by delivering it or mailing it by first class mail and by registered or certified mail,-return receipt requested, to the
appropriate party’s address listed in the DATE AND PARTIES section, or to any other address designated in writing.
Notice to one party will be deemed to be notice to all parties. Assignor will inform Lender in writing of any change in
Assignor's name, address or other application information. Assignor will provide Lender any financial statements or
information Lender requests. All financial statements and information Assignor gives Lender will be correct and
complete. Assignor agrees to sign, deliver, and file any additional documents or certifications that Lender may

consider necessary to perfect, continus, and preserve Assignor’s obligations under this Assignment and to confirm
Lender’s lien status on any Property. Time is of the essence.

25. SIGNATURES. By signing under seal, Assignor agrees to the tarms and covenants contained in this Assrgnment
) Asslgnor also acknowledges recalpt of a copy of this Asslgnment :

{Entity Name}

{Sea) ) . {Seal)

{Signature)

(Witne, ’ (Witness)  <Z7 v -~

O STATE OF S U counmyor .Qh& dﬁb\(v‘ >y -

Personally appeared before me the undersigned witness who, being duly sworn, deposed and said that (s)he saw
the Assignor {and each Assignor if more th @) sign, seal and deliver thg foregoing Assignment and -that (s)he,
together with the other witness whose @ apppars as a witness, witnessed the execution thereof,

SWW
of
Nothry Public for South Carolina

My commission expires: 9 ‘/(9\ ~ / 1
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EXHIBIT "A”

_ All that certain piece, parcel, lot or tract of land, with the buildings and .
improvements thereon, situate, lying and being in the County of Dorchester, State of .
South Carolina, and being known and designated as Lot 6, Block K, Oakmont
Subdivision, as shown on a plat entitied ‘A Plat Showing Block H, Lots 1-6, Block K,
Lots 1-6, Biock J, Lots 7 & 8, Oakmont Subdivision, Dorchester County, South Carolina”
‘duly recorded in the Dorchester County RMC office in Plat Book 22 at page 126. Said
parcel having such size, shape metes, bounds, location and dimensions as shown on
the aforesaid plat to which reference is hereby made. : ' :

. Being the same property conveyed to Anthony M. Whitfield by deed of Wells
. Fargo Bank, N.A., as Trustee for Option One Mortgage Loan Trust 2005-4, Asset-
- ‘Backed Certificates, Series 2005-4, dated April 18, 2008, and recorded in Book 6597 at
page 103 in the RMC office for Dorchester County.
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
‘COUNTI‘Y OF DORCHESTER ) CASE NUMBER: 2012-CP-18- %[ | q
Harbor National Bank, )
)
Plaintiff, )
) COMPLAINT C\
v, ) (Foreclosure of Real Esta,t,) B
) (Action On Note) '%f Pias S
Anthonty M. Whitfield , ) o ~
‘ ) (Non-Jury)
Defendant. )
)

The Plaintiff; complainingofthe Deféndantvabovc—.named, would respectfully show unto this
Court:

1. The Plaintiff is a national banking organization organized and existing pursuant to
the laws of the Uni"te.d States ,o‘f‘Arherica,i with its principal place of business located in South
Carolina.

2. Defendant Anthony M. Whitfield is a citizen and resident of the County of

Charleston, State of'South Carolina.

3. Thereal property hereinafter described, which is the subject of this action, is situated.

and located in Dorchester County, South Carolina.
4. Allparties héreto and all matters herein are within the jurisdiction of this Court,

FOR A FIRST CAUSE OF ACTION
(Action on-Note)

s. Heretofore, onor about April 13, 2007, for valuereceived the Defendant Arithony M.

Whitfield executed and delivered to Harbor National Barik, a certain Promissory Note, Loan No.

40031600 a copy of which is attached hereto as Exhibit A" and made a part hereof by reference, by

which;according to the terms and conditions set out therein, Anthony M. Whitfield promised to pay
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to Harbor National Bank the sum of One Hundred Forty Thousand and no/100 ($140,000.00)
Dollars, together with interest thereon at the rate of 7.5 % per annum on the unpaid balance, with a
maturity date of April 13, 2012.

6. The payment due under the Note referred to in the preceding paragraph is in default,
and the conditions of said Note have been broken.

7. 'Defendant Anthony M. Whitfield has committed an act of default under the aforesaid
Note.

8. The Plaintiff has made demand upon Defendant Anthony M. Whitﬁeld to pay the
entire amount due under the Note, but the said Defendant has failed and refused to make such
payment,

9. The fai]ure of Defendant Anthony M. Whitfield to make payment of the balance due
constitutes a breach of the Note.

10.  Plaintiff elects to, and does declare the entire balance of said indebtedness due and
payable, and that there is due on said note as August 17, 2012, the principal sum of One Hundred
Thirty-Two Thousand, Six Hundred Forty-One and 57/100 ($132,641.57) Ddllars, accumulated
interest of Three Thousand, Eighty-Three and 29/100 ($3,083.56) Dollars, and interest continuing
to accumulate at the current rate of $51.58 per diem from August 17,2012 until paid in full, together
with late charges, the costs and disbursements of this action, and attorney's fees.

11.  Plaintiff has retained and employed Bernstein & Bernstein, P.A. for the purpdse of
instituting and prosecuting this action, and is entitled to recovef all costs, expenses and reasonable
attorneys' fees incurred with respect to this action.

12. By reason of the aforesaid breach of contract, the Plaintiff has suffered damages in
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the amount of One Hundred Thirty-Two Thousand, Six Hundred Forty-One and 57/100

($132,641.57) Dollars, accumulated interest of Three Thousand, Eighty-Three and 29/100
($3,083.56) Dollars, and interest continuing to accumulate at the current rate of $51.58 per diem
from August 17, 2012 until paid in full, together with late chaxges, the costs and disbursements of

this action, and attorney's fees.

FOR A SECOND CAUSE OF ACTION
(Mortgage Foreclosure)

13.  The allegations of paragraphs One (1) thrdugh Twelve (12) of this Complaint are
reélleged as 1f repeated herein verbatim.

14.  To further secure his obligation under the aforesaid Promissory. Note, on April 13,
2007, Anthony M. Whitfield executed a Real Estate Mortgage, whereby to secure the liability under
the Promissory Note and any further advances thereof, a mortgage was granted to and upon the

following described property, to wit:

All that piece, parcel or lot of land, situate, lying and being in the County of
Dorchester, State of South Carolina, and being shown and designated as Lot
48 Section two, Oak Knoll Estates, on a plat prepared by G. Robert George and
Associates, Inc., entitled “Platt Showing a Portion of Oak Knoll Estates, Located in’
Dorchester County, South Carolina”; said plat being dated November, 1978, and
being duly recorded in the Office of the Clerk of Court for Dorchester County on
December 19, 1978, in Plat Book 26, Page 122 (Cabinet C, Slide 151). Reference
to said plat is hereby craved for a more complete description reference to distances,
courses, metes, and bounds.

BEING the same premises conveyed to Anthony M. Whitfield by deed of
Patrick R. Watts, Master in Equity for Dorchester County, Dated October 2, 2006 and
recorded in Book 5619, Page 131 in the RMC Office for Dorchester County.

TMS #145-07-05-048

Address: 732 Gahagan Drive, Summerville, SC 29485
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(hereinafter referred to as the PROPERTY); a true and correct copy of the said Mortgage is attached
Hereto as Exhibit “B." |

15.  On May 1, 2007, the said Mortgagé was recorded in the Office of the Register of
Mesne Conveyances for Dorchester County in Book 5997, at Page 330

16. Aécording to the terms é.nd conditions of the aforesaid Real Estate Mortgage, it is
provided that in the event of default in the payment of any installment when due, the entire principal
and accrued interest shall at once become due and payable without notice, at the option of the holder,
and if the same sﬁould be placed in the hands of an attorney for collection, all cost of collection,
including a reasonable attorney's fees, shall become an obligation of the Defendant Anthony M.
Whitﬁeld, to be secured by the said mortgage as part of the debt secured thereby.

17.  Further, under the terms and conditions of the said Mortgages, it was agreed that the
mortgagor would pay all taxes, assessments, water rates, other govemmentalA or inunicipal charges,
fines or ﬁnpositions for which provisions were not otherwise made, and if the mortgagor failed to
do so, the mortgagee might pay same, which amount, together with interést thereon, would be
secured by said mortgage.

18. | According to the terms of the said Moftgages, and as additional security, the
mortgagor assigned all rents, issues and profits of the mortgaged premises from and after any default
thereunder, and should legal proceedings be instituted pursuant to said mortgage, the mortgagese, its
successors or assigns, were given the right to have a Receiver appointed of the rents, issues and
profits, who, after deducting all charges and expenses attending such proceedings, and the execution
of his trust as Receiver, shall apply the residue of the rents, issues and profits toward the debt securéd

by said mortgage.
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19.  The payments due under said Note is due and has been in default since April 13,
2012, 2012, and the conditions of said mortgage have been broken.

20.  Theentire balance of said indebtedness due and payable, and that there is due on said
note as of August 17, 2012, the sum of One Hundreci Thirty-Two Thousand, Six Hundred Forty-One
and 57/100 ($132,641.57) Dollars, accumulated intere‘st of Three Thousand, Eighty-Three and
29/100 ($3,083.56) Dollars, and interest continuing to accumulate at the current rate of $51.58 per
diem from August 17,2012 until paid in full, together with late charges, the costs and disburserhents
of this action, and attorney's fees.

21.  Plaintiff has retained and employed Bemnstein & Bernstein, P.A..for the purpose of
instituting and prosecuting this action, and is entitled to recover all costs, expenses and reasonable
attorneys' fees ipcurred with respect to this action.

22.  The Plaintiffis entitled to an Order foreclosing the mortgage upon the PROPERTY,
and the proceeds of the said foreclosure to be distributed first to the costs and expenses of the sale
thereof, second to be applied against accrued principal apd interest under the Note and mortgage,
third to payment of the costs, expenses and reasonable attorneys fees incurred by the Plaintiff in
prosecuting this foreclosure action, and the Court should thereafter pay any excess proceeds of sale
to such claimants in such priorities as their interests may appear.

FOR A THIRD CAUSE OF ACTION
(Appointment of Receiver)

23.  The allegations of paragraphs One (1) through Twenty-Two (22) of this Complaint
are realleged as if repeated herein verbatim.

24.  To further secure his obligation under the aforesaid Promissory Note, on April 13,
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2007, Anthony M. Whitfield executed an Aésignment of Leases and Rents, whereby to secure the
liability under the Promissory Note and any further advances thereof, the Defendént assigned all
leases and rents from the subject PROPERTY to the Plaintiff, a true and correct copy of the said
Assignment of Leases and Rents is attached heréto as Exhibit “C."

25. OnMay 1,2007, the said Assigﬂment of Leases and Rents was recorded in the Office
of the Register of Mesne Conveyances for Dorchester County in Book 5997, at Page 350.

26.  According to the terms of the said Assignment of Leases and Rents, and as additipnal
security, the Defendant assigned all rents, issues and profits of the PROPERTY from and after any
default thereunder, and should legal proceedings be instituted pursuant to said Assignment of Leases
and Rents, the Plaintiff were given the right to have a Receiver appointed of the rents, issues and
profits, who; after deducting all charges and expénses attending such proceedings, and the execution
of his trust as Receiver, shall apply the residue of the rents, issues and profits toward the secured

99;\4 debt.

27. Thé payments due under said Note is due and has been in default since April 13,
2012, and the conditions of said mortgage have been broken. |

28.  The entire balance of said indebtedness due and payable, and that there is due on said
note as of August 17,2012, the sum of One Hundred Thirty-Two Thousand, Six Hundred Forty-One
and 57/100 ($132,641.57) Dollars, accumulated inter_est of Three Thousand, Eighty-Three and
29/100 ($3,083.56) Dollars, and interest continuing to accumulate at the current rate of $51.58 per
diem from August 17,2012 until paid in full, together with late charges, the costs and disbursements
of this action, and attorney's fees.

29.  The Plaintiff is entitled to have a Receiver appointed for the PROPERTY to collect
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all income from the said PROPERTY, to pay expenses associated therewith, including the fees of
the Receiver, and to remit the balance of such collections to the Plaintiff to apply toward the secured
debt hereunder.

WHEREFORE, the Plaintiff prays for judgment as follows:

(1)  Under the First Cause of Action, for judgment against Defendant Anthony M.
Whitfield in the amount of One Hundred Thirty-Two Thousand, Six Hundred Forty-One and 57/100
(8132,641.57) Dollars, accumulated interest of Three Thousand, Eighty-Three and 29/100
(83,083.56) Dollars, with interest continuing to accumulate at the current rate of $51.58 per diem
from August 17, 2012 until paid in full, together with late charges, the costs and disbursements of
this action, and attorney's fees;

"(2)  Under the Second Cause of Action, that

(@) That the amount due upon the said Note and Mortgage held by the Plaintiff be

ascertained and determined under the direction of this Court, together with attorneys fees and

the costs of this action.

(b)  That the Plaintiff's Mortgage be declared a first lien and that Plaintiff has judgment

of foreclosure for the amount found to be due and owing under the promissory note, together

with any taxes or insﬁrance premiums which may be due, with a reasonable sum as attorney's
fees, and the costs of this action.

(¢) That thg PROPERTY be sold under the direction of this Court, the equities of

redemption are barred, and that the proceeds of sale are applied as follows:

First, to the costs and expenses of the within action and sale,

Second, to the payment and discharge of the amount due on the Plaintiff's Note and
Mortgagé, with the costs and disbursements of this action together with attorneys'
fees, and

R. 141
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Third, the surplus, if any, be distributed according to law; apd

3) Under the Third Cause of Action, for the Appointment of a Receiver to collect all
income from the said PROPERTY, to pay expenses associated therewith, including
the fees of the Receiver, and to remit the balance of such collections to the Plaintiff
to apply toward the secured debt

4) For such other and further relief as may be just and proper.

BERNSTEIN & BERNSTEIN, P.A.

Robert A. Bernstein
Post Office Box 20519
Charleston, SC 29413-0519
(843) 529-1111
September 5, 2012 (843) 529-0035 (fax)
Charleston, South Carolina ATTORNEYS FOR THE PLAINTIFF

Page -8-

R. 142



247-86-7213.
AMITEONY X.. WHITPIELD: Barbor Wational Banx Loon Nummber_ 400031600
214 DORCHESTER ROAD 1503 0ld Towne Road - -
NORTH " CHARIEBTON, 8C 29‘05 Charlaston, 8C 29407 ‘Dats 0471372007
Maturi:y Date _%A!B_"_’:L___-
Loan A t oun 000.00. .
. L - Rerawel Of . b ’
BORBOWER & NAME AND ADDRESS LENDER'S NAME AND, ADDRESS 1 ’CP'18'_A.LIE.__, ; i
nnd:bamvm nhammwd:mw *You" moana ths landor, ts succossors and asalgnn‘ - S
Fdr va!uo recoivad, | promise 1o pay 10'you, or. Your ordet, at.your- nddress llnad abova the PRINCIP&L sum o@wfm_._
Dcuu‘n Do!larn a 140,0006,00
-S!ngln Advance: | will mca!w af of thin prlnclpal sumon. _-04/13/2007 .Ne ’_" jonal edvances are contamplatsd under this_nots.
O Multiple Advence: The: prlndpc! sum’ ahown abovo 1s tho meximuim sfmount of pHincipsl | can: bcn'ow undsr thls nota. On
Lwiit tvg the amg ql 8, and futire principal sdvances. are conterfiplatod.
“Conditiona: The cardmom $or future ad are: = o
5:3* L
( o, oL} ki
ftint ki =
D Open End Crodit: You-and | sgma that U may horrow up to the maximum smount of principal morg than o time. This’ testure. Is subject Wﬂ &»g& {Ugy e
othor conditions shd axplied on ;«:}’;3_« & R o * S X
D C'lossd End Credit: Yaur and i a{;ma thst | mey borrow up to the meximum oaly one tima ‘{and sub)ect to a!l ozher conditions). ’f?fﬂ =3 :.J -

INTEREST: | agres to pay lmarcn on'the gutstanding principal balance from_-04/13/2007 st the mte ot
g per yesr uritl urity i L : -
I Variabls Rets: This rato may then chsnas Bs stated bs!aw.

[ tntox Rata: The fuurs rate will be the fotlowing Index rats:-

D No lndcx' The futire me wiif nm b6 aubjsct o' any lnmmal or externgl indax, it Wil be:entiraly !n your contml

D Fvaqmncy end Tlm!m The rate on; this nota may hango-as oftan’ 83, . i «
A changs In tha Intorest Tata will-take,affact ) N R ——
{J umnatians: During the'term of. xhls foan, the appllcsb)n snnual’ mterest rata. will not be more than _% ‘or lgss"than
%. The rate may not chsngo more :bon % ‘esch
Effoct of Variablé Rata: A change in the.Intoriat rate will heve the" fallowlng atfect on the payuwma*
| The amount of dach schiedulsd payment will chenge: D The .smount of ‘tha fingl’ pzymem will changs.
_ACCHUAL METHOD: Intarest will be calculatad ona- Ac:ual/:iso s i basls. a

POST MATURHY RATE! | agroe to pay lnwreat on the un;mld balance of ths noto owlng aftor-maturity, an_q',m'til paid In full, a5 stared below:
D on tha sams fixed or- -variatila rate. baeis In eﬁect bsfam muturitv {as lndlcated ebove). '
‘8t 0'tot8 dqualito 14,0008 B
R} LATE CHARGE: }f a paymontiis not mads withln. 10 days sftor i 1a-us, I sgrog to pay @ ‘Jate charge of __tm_!__o_:___ug_zgma___
amount with a minimum gg $20,00 . . v
® ADDmONM. CHARGES in-addiion to Interast; | agres to pay the following charges whk:h - uro O srenot  included In'the principal smoum
abnvu‘ mpmm PEX $325, ORIGINATION FEB 8700, CREDIT REPORT $15 A¥D YI:ODD FEARCHE 515 e
PAYMENTS: |. agres | o pey thix note 88 follaws.
0 tnterosty agroeto pay uccmed

] Princlﬁal:'l ngres o p‘uy thiy pringipal

[l instatmonts: { agres.to pay this ot In _§0. . paymants. The first poyment wil ba in the ariount of $.389. 55
and wit e dua-_65713/2007 i ' A piyment of 9_ 989,55 Wi be dus: _ _
on the 13th dsy of oach MoRth ) B . . ‘ wHsfashdr, The final payment of tho-entire
unpeld balance ot pdnclpa! -and lmamst il be dua gg il 13. 2912 B i - : -
ADDITIONAL TERMS: ’ ’

3] SECURITY: This; nots is suparately sacured ‘by {dascribe separste ‘PURPOSE: The purpose of this loan.is 7O REPINANCE: REWTAL

‘dacumont by typo and date}: FROPERTY. LOCATED M 732" GAEAGAN DR, SMOmERVILLE, BC .
FTTLED INSURED 18T REAL ESTATE MORTGAGE AND ASSIGRMENT OF
LEABRE &, RENTS OF EVEN DATR-ON 732 GAHAGKR DRIV,

mv:m 8C
o ot ot e e, Fulro 3 eashy dosment onn SIGNATURES: | AGHEE TO THE TERMS OF THIS NOTE [INCLUDING
ikt ko sk il ek domroimun el SR L PAGE 2). | have roceived » Copy on today's dats.

Rl

ANTHONY Ki: HKINLW

Signetare; for Lendsr

Xny . V

i
cuz:aa:ciul Lender

SOUTH CARDLINA - UNIVERSAL NOTE. o
E,@ ‘@184, 1891 Banksrs SyRmTA, tns,, 51 Clovd, wk “For UN-BC 3/7/20D2 lpage Tof 2




DEFINITIONS: As used on page 1, *[X1* meana the terms that epply to
Borrower thg

end your remedies for such a default will ba datsrmined by epplicable

this toan, *1,* *me" or “my" msens aach who signs note law, by the
A terms of eny eepsrate instnumant cresting the sacurty
mmwwrmmnmhgdmm&m:&g_ L and,tommmmpmhmmdbvlnwundmtconmfmm
= suretios) who agrees to this nate (tog reforred to as "us®). torms of the sity | by the °*De end
A cu® or “your® maens the end its succassers and ssslgns. *Remedias"™ paregraphs hersin,
MFHJCABLE” y o LAW: Tha law of the stata of South Carolina wiil govemn thle DB‘AULT:leua’hdefmm It eny one or more of tha foll ogeur:
not. tarm of this nots which la contrary to spplicablo law will notbe {1} | fall to make 8 payment on tims or In the emount due; (2) fall to
o mmuuuhwwmhwuwmwngeeqmduvaruﬂm. ksap the property insured, H required; (3) | fsll to pay, or keep any
mmnmmh% a bs ording to ts  prom on eny debt or agreamant | have with you; (4) any othar creditor
tams, ¢t will not 8 1 ility of tha der of this of mine attempts to colloct any dsbt | owe him through court
sgreament. No modification of this agreement may be made without your  proceedings; (5] | dle, am daclered ncompatent, meke an assignmant for

written congant. Tims Is of the essencs In
MMISSIONS OR OTHER REMUNERATION: { ms:;rn that
WMMMM\IWW or pald b! n:niuupannﬂhlsnote
i you cor pald bag! you 88 comm!sslons or

rem 3

In edditian, | understand end egree that soms othar

pg?a&lgagnwdﬂﬂ-mtle“mwmolmvomvn
aa commissicns or other remunsretion,

BAYMENTS: Esch pa

o

the benefit of credltors, or {eithar b fabliitles
exueedmyammorlunmnbhwpwmydebmasmbemdue):
{8] | make any written statement or provide eny
Is untrue or Inaccurate st the time it was provided; (7)
somsthing which causes you to boliave that you will have difficulty
collecting the amount | awa you; (8) any collatere! aocuﬂngoth!s nots i3
used Ina or for a purpose which th nfiscation by a legel
authority; {8) | change my name or sssums an additional name without
firat notifyl hyauu bofore meking such a change; (10} 1 fail to plant,

cultivate of orops;
{11} eny loan procoads are used for a purpo

will contribute to

remainder payment will reduca eccrued
::ﬁmm da:pd.lfwumlawm'ﬁ.dmm' lication of
3 cribe cur ggrosment on noto, | m
pent of, cr the gntire balznca of this toen without pa ,'y m‘;“ o
apecily to the contrary on this note. Any: partizl prepayment will not
axcuss or reduce any later schedulad payment untll this note ks paid In full
{unless, whsn | make the prepaymant, you end | egres In writing to the
’ ':lmuaonmonﬁwptlmxlmmm unpeld from time
to time, pald In fdl, if | recelve pdnd:par!m palm then one

tho dats 8cca! on the note, r ia
SINGLE ANCE : If this Is a single advance loan, you end |
expect that will make one advance of principsl. ', YOU

may add gmounts to rincipal if make ments
WMM'PAYMENTSBVLEND#MMNI bslowa?v pav
mmwvmuLmzumuamu%"mmzmwuwl
axpoct that you will make mora then one edvenca of this is
closed end crodit, repaying a part of the principal will not entitle ma to
additicnal credit. :
PAYMENTS BY LENDER: it you zre suthorized to psy, on my behslf,
charges | am cbllgated to pay (such as proparty Insurance premiums},
mvglg:vmpddpﬂ dwmﬂdﬂ:wnm g‘dﬂ
t i . Of m em
SET-OFF: | ag %fm"fﬁm oft duazpayaw
d may sst off any eamount ble undaer
m.mqmw ght | havo to recalve money from you.
Right to racalve monay from you® means;
{demﬂmbﬂamlh&ww&wu
eny money owed to ma on an ltem presonted to you or In your
on for collection or H

also
Agcount ar othar tax-deferred retirement account.
You will not bo liabla for the dishenor of any check whan the dishonor

of highly erodible land ot to the convarsian of watlands
to produge en agricuitural commodity, es further axplained In 7 C.F.R,
Part 1840, Subpart G, Exhibit M.
REMEDIES: If | am In dofeult on this nots you have, but sre not {imitsd to,
the fallowing remedlea:
{1) You may demand Immedliate payment of all | ows you under this
note (principsl, ecorved unpald Interest end other accrued

charges). .
{2} You maysato"wsdobtaga!mtwrfshtlhmmmammm
of monsy

[&1] emmmmnm& acurity, additiona! securlty, or additional partios
ou [ ) onal se of
to bem:zl}gsnd to pay this noto a3 a mmﬂtﬁm for not using any

{4) You may re use to make sdvences to me or allow purchases on
oredit by

mo,
(6} You may use any remedy you have under state or federal law,
lecﬂngmycmormmofﬁmamnsdhaywdonmmw
yowdghunlmmnnvumerremedy.svwwngyowdgm:ndedem
wbeadsfmdt.youdomtwdveyomdgmmlaterecmiderm
event es 8 defsult If It continues or heppens egaln.
LLECTION COSTS AND ATTO! FEEg y &l costs of
n or any other or similar type of cost If .am b defsuit.

. with such attomay plus court costs {axcept where
law)., To the extent grm!md gr the United Statea
o, | 8130 agres to pay reasonsble attomoey’s fess and

floct es swarded by eny court exsrcising

under the Benknuptcy Code.
AIVE!:Isiwupmyﬂshnmnqmmwumdocamlnﬁdngs.lwmnm
requirs you to:
{1} demend of emounts due {presentment);

{2) abtsln certification of nonpayment {protast; or
(mglvomdeed\nummduahmmbeenpaldmoﬂceof

dishonorl.
| walve eny dofenses | have besed en swetyship or Impatrment of‘

caflsteral,

OBLIGATIONS INDEPENDENT: | understend thet | must pay: this noto

ewnlfummehahnduagmedmmn(by,fcrmmpls,s
rasment). You may suo me

number of us

CtAL INFGRMATION: | sgree to provids
financlel statement or information may degm necsseary.

NOTICE: Urd m‘:ﬁa adred by | t
s Unless Y aw, any notice

ant

that the financial statements and Information | provida to you are or will -
: to be
m

8
gliven by daltvering it or by clags meill addressed to mo
at my last known add: clu on page 1.} sgreo %0
Intorm you In writing of any ngaln%usddresl.lwmclvemwmﬁce
toyoummnmnghﬂmelmmyw ststed on pag
asmmmmmmyoﬂmaddmamtyoumdulgnamd.

bacauss you sot off this dobt egainst eny of my accounts. | agres  [WAIVER OF HEARING PRIOR TO IMMEDIATE POSSESSION: If this loan
:‘aﬁ‘?‘ mo!r::mmhdwm ing as o result of your hh,mmmlwww?'hmb_gwm'mﬂc:
REAL EBTATE OR RESIDENGE SECURITY: If this nots Is securad and 8 pr priar % eny p Property
estate of a rosidenca P | proparty, of 8 3!:?13: may sacure this loan.
DATE OF PRINCIPAL GORROWER'S PRINC{PAL PRINCIPAL INTEREST INTEREST
" '
ADVANCE c“lﬂl'llhl.\i PAYMENTS BALANCE RATE . PAYMENTS ‘I'NED%I

from you, subject to tha terms of the *SET-OFF" ~

eolo|lojeo|o|o|lo|lolojele
olojo|(lo|lojlojo|le|oajoelo

ole|lo|eievlojo|o|voie
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i State of South Carolina ~— Space Above This Line For Recording Data

REAL ESTATE MORTGAGE
{With Future Advance Clause}

1. DATE AND PARTIES. The date of this Mortgageis___04/13/2007 . _-and the parties and thelr addresses
arg as-follows:

MORTGAGOR:  ANTHONY M WHITFIELD
2141 DORCHESTER ROAD ‘
NORTH CHARLESTON, SC 29405

[ Refer.to the Addendum which Is attached and incorporatad herein for additional Mortgagors..

LENDER: ‘Harbor National Bank
1503 014 Towne Road
Charleston, SC 29407

2. MORTGAGE. For.good and valuable.consideration, the receipt :and sufficiency of which is acknowledged, and t6 secure
< the Secured Debt thereafter defined}, Mortgagor grants,. bargains, conveys: and morigages to ‘Lénder the following

described property: .
SEE ATTACHED EXHIBIT 'A’

The property is located in . DOI(ZCCHES)TER at 732 GAHAGAN"
’ E ‘{County

DREIVE ‘ SUMMERVILLE . _,-South Carolina 29485
" {Address) T (City {Zip Code}

Together with all Fights, ‘easements, appurtenances, foyalties; mineral rights, oil and gas rights, -Crops, timber, all
diversion paymemts of third party payments made to crop. producers, and all existing and “future "improvements,
structures, fixtures, and replacements that may now, or at any time In the future, be part of the real estate described
above: {all refesred to as *Property”). The. term Property also includes, but is not limited to, any and all water wells,
water, ditches, reservolrs, reservoir sites and dams located on the real estate and all riparian and water rights associated
with the Property, howaver establishad.

SOUTHCARCLINA : AGRICULTURALICOMMERCIAL REAL ESTATE SECURITY.ISTRUMENT (DT FOR FIMA, FHLME, Fitk OR VA USE AND NOT FUR CORSUMER FURFOSES} {page. 1 of 8)
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Mortgage at:any one time shall not excee#™ 140,000.00 . . . .This limitation of @mount does not include
interest, loan charges; commiment fees, brokerage commissions, attorneys’ fees and other chaiges Vﬂ"g& fmade
pursuant to this Mortgage and does not apZi/&:‘tp%dvaﬁqeﬁé intérest-accrued on such advances) made under the terms

3 ‘MA)(MUM OBLIGATION LIMIT. The totzmigda@ '}nm?r@i gﬁ"tlza“s‘ecuvrad Dbt (hereafter defined) secured by this

of this Mortgags to protect Lender's security.ahd4g‘perform any. of the covenants contained in this Mortgage. Interest
under the Note will be deferred, accrued. OF ca 't"iig,gd;ghp‘ aver,, Mortgggae-shall not be required to defer, accrue or
capitalize any interest except as provided. in vthg_ jte -Futufg advances are contemplated and, along yv:th_o_theg future
obligations, are secured by this Martgage ev@though all or part may not.yet be -advanced. Nothing in this Mortgage,
however, shall constitute a. commitment - to_make additional or future” loans or advances in any amount. Any such
commitment -would nead to be agreed to In 4 séparate writing.

4. SECURED DEBT DEFINED. The.term "Securad Debt” includes, but is not limited to, the following: =~ L
A. The promissory note(s), contract(s),-guaranty(ies) or other evidence of debt‘descnbed ‘below and all extensions,
ranewals;. modifications or substitutions  (Evidence of Debt). fe.g., borrower's. naine, note amount, interest rate,
maturity datej. » » -
One note of even date in the principal amount of 140,000.00 with final payment
due 04/13/2012 ’

B. All future advances from Lender to Mortgagor or. other future obligations .of Mortgagor to Lender under any
‘promissory note, contract, guaranty; or Gther -evidence of debt existing now ‘or-exscuted .after this Mortgage-
.whether or not this Mortgage is specifically referred to.in the evidente of debt. B e

C. All obligations Mortgagor owes to Lender, which now exist or may later arise, 1o the axtent not prohibited by law,:

incliding, but not limited to; liabilities for overdrafts relating to any deposit account: sgreement between
Mortgagor. and Lander. , _— . R

D. All additional sums advariced and-expenses incurred by, Lender for-insuring, preserving or. otherwise pr_ptgqqng"th'q
Property and Its value and any other sums advanced and expenses, incurred by Lender under the terms of this:
Mortgags, plus interest-at the highest rate in effect; from.time to'time, as provided:in the Evidence.of Debt.

E. Mortgagor's performance under the terms of any instrument avidencing a debt by Mortgagor to Lender and any
Mortgage 'securing; guarantying; or-otherwise relating to the.debt:

I¥ mors than one per§on signs this Mortgage as Mortgagor,: eéach Mortgagor agrees that this: Mortgage will secure all
future sdvances and future obligations described above that gre given to.or mcux_'re‘d_bz any .ons or-mors. Mortgagor, or
any ‘ona of more Mortgagor-and others. This Mortgage will not secure any .other debt if -ender fails, with réspect to such.
'qgher d_a_b?, to make any required disclosure about this Mortgage or if Lender fails to give any reqmrad notice of the right
of rescission.

5. PAYMENTS. Mortgagor agrees to make all'paymsnts on the Secured Dabt when due and in accordance with the terms
of the Evidence of Debt or this Mortgags.

6. WARRANTY OF TITLE. Mortgagor covenants that Mortgagor is lawfully seized of the estate conveyed by this Mortgage
and has the right to grant; bargain, conivey, sell, and mortgage. the. Property -and warmants that the: Property- is
unencumbered, except for encumbrances’ of record..

7. CLAIMS: AGAINST TITLE. Mortgagor will pay all taxes, assessments; liens, ercumbrances; lsase paymants, ground

rents, utilities; and other chargss relating to-the Property-when due. ‘Lender may require- Mortgagor to provide to Lender

copies of all notices.that such amounts are dup and the receipts evidencing Mortgagor’s payment. Mortgagor will dafend
title to the Property against.any claims that would impair the lien of this Mortgage. Mortgagor agress 10 assign to
Leénder, as requested by Lender, any rights, claims or defenses which Mortgagor may have ‘against: parties. who supply
labor or materials to improve or maintain the Property. .

8. PRIOR SECURITY INTERESTS. With regard to eny other mortgage, deed of ‘trust, ‘security: agreement _grvother. liqn
documerit that crgated. s’ prior séturity interest or encumbrance on the Property &nd that may have priority -over -this
Mortgage, Mortgagor agrees:. i » , ‘ .

" A. To'make'all payments when due and to perform or comply with all-covenants.
B. To promptly deliver to'Lender any notices that Mortgagof receives from ‘the holder.

C. Not to make or permit any modification or extension. of; and not to re quést or accept any future advances under

any note or agreement secured by, the other mortgage, deed of trust ‘or security -agreement uniess Lender
consents in writing.

8. DUE ON SALE OR ENCUMBRANCE. Lender may, at its option, déclarethe entire. balance: of the Securéd Debt'to be
immediately due and payable upon tha creation of any lien, encumbrance, transfer, or sale, ‘or contract for any of these
on the Property. However, if the Property includes Mortgagor’'s residence, this: section shall be subject to'the restrictions
imposed by federal law (12 C.F.R, 591), as applicable, For-thie purposes ‘of this section; the term "Property” also
includes any interest to all or-any part of the Proparty: This covenant shall run with the Property and shall remain in-
effect until the Secured Debt'is ‘paid in full and this Mortgage'is released.

Exerel’’ 61954, 2001 Bankors Systems, Ic., St Cloud, MN: Form AGCO-RESHEC .1/21/2003
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10. TRANSFER OF AN lNTEgéT_ N Tufdwflpﬁ?l‘m&ﬂ If Mortgagor is an entity other than a natural person (such as a
carporation.or other-orga ?ﬁ kepdef may demand immediate payment if (1) a beneficial interest in Mortgagor is sold
or transterred; (2) ther @ﬂ . shange in either the identity or number of members .of a partnership or similar. entity;. or (3)
there Is a change in ownership of ‘more than 26 percent of the voting stock of a corporation or similar entity. Howaver,
Lender may not demand pas;nggnt i;;}thie’g‘bégygﬁsit_(gaﬁoh's if it is prohibited by law as of the date of this Mortgage.

g AT ) . . ; ;

T1.ENTITY WARRANTIES ANy ESENTATIONS..If Mortgagor is. an entity other than. & naturel person (such as a
corporation or other organ!zatl@aﬁgpétggg ‘makes to Lender the following warranties and representations which shali
be continuing as long as the tgpc;ummd Dabt remalns sutstanding: . r :

A. Mortgagor Is-an entity “which is duly .organized. and validly existing in the Mortgador's. stateof incorporation {or
organization). Mortgagor is i good standing in all states in which Mortgagor transacts businbss. Mortgagor has
the power and authority to own: the Property ‘and to carry on its business as now. being conducted:and, as
applicable, is qualified to do so in.each state in which Mortgagor operates. : o

B The ‘execution, dolivery and performance .of this Mortgage by Mortgagor and the. obligation evidenced by the
Evidence of Debt are within the power of Mortgagor, have been duly authorized, have received all necassary
governmental approval,-and will not violate any provision of law, or order. of ‘court or'governmental.-agency,

C. Other-than'disclosed in writing Mortgagor has not: chariged-its name ‘Within the last ten yédrs and has not used
any. othar trade or fictitious: name. Without Lender’s: prior written consent, Mortgagor doss’ not. and will not use.
agt'ig gt%er* name and will preserve its existing ‘name, trade names and franchises until the Secured Debt is
satisfied,

12, PROPERTY CONDITION, ALTERATIONS AND INSPECTION. Mortgagor will keep ths Property in good condition and iricike
-all ropairs: that ere. reasonably necessary. Mortgagor will give Lender prompt notice of any loss :or damage. 10 the
Propeity. Mortgagor. will keep the Property fres of noxious ‘weeds and grasses. Mortgagor will not ‘nitlats, join in or
consant to any change.in any private restrictive covenant,.zoning .ordinarice or other public or private restriction limiting
or defining the uses which may be made of the Property ‘or any part of the Property, without Lender's prior written
consent. Mortgagor will notify Lender of all demands, proteedings; claims, and actions against Mortgagor or any other’
owner mads under law or régulation regarding use, ownership and occupancy -of the- Property. Mortgagor. will comply
‘with all legal requiremants and restrictions, whether public or private, with respect to the use of the Property. Mortgagor
also agrees that the nature of the otcupancy and use 'will not changs without Lender’s prior written consent.

No- portion of the. Property will be removed, demolished or materially attered without Lender's prior written consent
except.that Mortgagor has the.right-to remove itsms of personat property comprising a.pert of the Property that bacome
worm or obsolete; provided that: such personal property Is repleced with other personal property at least equal in velue to
the replaced personal property; free from any titls retention device, security agreement or other encumbrance;. Such
replacement of personal property will bs:deemed subject to the security interest created by this Mortgage. Mortgagor
shall not partition or ‘subdivide tha Propsrty without Lender's: prior written consent, Lender or Lender's agents may, at
Lender’s option, enter the Property at any reasonable time for the. purpose of inspecting the. Property, Any inspection of
the Property shall be.eftirely for Lender's benafit and Mortgagor will-in no. way rely on Lender’s Inspection:

13. AUTHORITY TO PERFORM, If Mortgagor fails to perform .any of Mortgagor’s.duties under this Morigage, or any other.
mortgage, deed of trust, security agreement or other lien document that. has priority over, this Mortgagse, Lender. may,.
without notice, psrform the.duties or cause them to ba pérformed: Mortgagor appoints Lender as sttorney in fact 10 sign
Mortgagor's name or pay any-amount necessary for performance. If any construction on the Property is discontinued or
not carried on in‘a reasonable:manner, Lender may do whatever is necessary to protect Lender’s ‘security interest in the

Property: This may Include-completing ths construction,

Lender's right to perform for-Mortgagor shall not create an obligation to perform, and Lender's failure to perform will not
preciude Lender from exercising any of Lender's other rights under the law ‘or this Mortgage.. Any émounts paid by
Lender for insuring,preserving or otherwise protecting the Property and Lender’s sacurity interest will be dus on demand-.
and will bear interest-from the date of the payment until paid in full ‘at the interest rate’ in effect from time to time

-according to the terms of the Evidences of Debt..
14. ASSIGNMENT OF LEASES AND RENTS. Mortgagor assigns, .grants; bargains, -conveys and mortgages to Lender as

additional security all the right, title'and'interest in the following (Propsity). ]

A. Existing or future leases, subleases, licenses, guaranties and any other written or:verbal agresments for the use
-and occupancy of the Property, including’ but not limited to;, any extensions, renewals, modifications or
repldcements {Leases). ’ . . - :

B. Rents, issuds: and profits, including but not limited -to, security deposits, minimum rents, percentage rents,
additional rents; common srea maintenance charges, parking charges, real estats taxes, other applicable taxes,
Insurence premium contributions, liquidated damages foliowing default, cancellation. premiums, "loss.of rents®
insurance, guest receipts, revenues, royaltiss, proceeds, bonuses, accounts, contract rights, gensral Intangibles;
and all rights and claims which Mortgagor may have that in any way pertain to.or are.on account-of the use or
occupancy of the whols or any part of the Property (Rents), . L

In the event any item listed. as Leases or Rents Is determined fo be personal property, this Assignment will also be
regarded as a:security agreemaent,

‘Mortgagor will promptly provide Lender. with copies of ‘the Leases and will certify these Leasss: are ‘true ‘and correct
‘coples. The existing Leases will be provided .o execution of the Assignment, and all future Leases and any other
information with respect to these. Leases will be provided immediately after they are éxecuted, Mortgagor may collect,
receive, enjoy and use the Rents 5o long as Mortgagor is:not in default; Mortgagor Wwill not collact in advance-a'ny'ﬁaptg
due-in future leass periods, unless Mortgagor first obtains Lender’s. written consent. Upon-default, Mortgagor will receive

(page 3'0f 8)
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any Rents.in trust for Lender and.Martgs omslk'étzﬁlﬁmmjﬁgléiha Rants with‘any: other.funds..When Lender so directs,
Mortgagor will endorse arf man I payments of Rents from. the Property to Lender. Amounts: collected will ba
applied at Lender’s discretibn.to the Secured Debts, the costs of managing, protecting and preserving the Property;.and
other nacessary expenses, Mortgagor agress that this Sacurity Instrument.ls immediately effectivé between Mortgagor
-and Lender and sffective’as t’:ﬁ}{ﬁé Rg,{li;lsm,«ir;’«_t’he’?f“éfc‘dfding of this Assignment.

As’long as:this Assignment s in:etfectiMortgagol KWarrar)ts and represents that no:default exists under the Leases, and
the parties subject to the Leasesthivetriot'violated any applicable law on lsases,. licenses and landlords: and tenents

agor, at its:sole cost ani?ex

.

Mortgagor, cpense; will kesp, observe and parform;-and require-all other parties to the Leases to
comply. with the.Lsases and any applicable law. If Mortgagor or any party 1o the Lease defatits or falls to obsarve any

applicable.law, Mortgagor will: promptly notify Lender. i Mortgagor neglects or-refuses to enforce-compliance with the

torms of the Leases, then Lendsr may, at Lender’s option,. enforce:compliance,

Mortgagor will not sublet, modify; extend, cancel, or otherwlse:alter the Leases; or-accept-the surrender of the. Property
covered by the Leases (unless:the Leases so require) without Lénder’s:consent. Mortgagor will not assign, compromise;
subordinate or encumber the Leases and Rents without Lender's ‘prior written consent. Lender doas not assume, or
: o liable for tha Property’s maintananca, depreciation, or other losses: or. damages-whan Lender acts to manage,
protect: or prasérve. the: Property, except for losses: and damages due 10" Lender’s gross nagligence or intentional torts.
Otherwise, Mortgagor Wwill-indemnify Lender and hold tender harmless. for, ali liability, loss or damage that Lender may
incur-when Lender opts 16 exercise any of its remedigs against any ‘party -obligated. under tho L.eases;

15. CONDOMINIUMS; PLANNED UNIT DEVELOPMENTS, If the:Property Includss-a unit'in a condominium or a planned unit
‘development,. Mortgagor wil orm -all ‘of Mortgagor's. duties under the: covenants; by-laws, or regiitations of the.

I parform
t development:

~ 16. DEFAULT: Mortgagor-will be in'defaultiif any of the following oceur;,
A.. Any:-party.obligated on:the Secured Debt fails to.make payment:when due;
B: A:breach of:any tarm.or: covenant in this Mortgage, any

> ~ : prior mortgage ‘or ‘any construction loan agreement,
E‘-’» i rity agreament or any:other document evidancing,guarantying, securing or otherwise relating to/the Secured
€. The.making or furnishing of any .verbal or.written representstion,. statement or wiranty to Lerider that'is false or
" incorfect in'any material respect by, Mortgagor orany person or entity obligated on tha Sscured Debts. .
D.. The death, dissolution, or.Insolvency of, appointment of a recelver for, or application of any:debtor relief law to,
Mortgagor or any. person or entity obligated on the Secured Debt; e e
E: A good faith beligf-by Lender y: tima’ that Lender ia insecure; with respect.to any. person.or. entity. obligsted on-.
tha ‘Secured Debt-or that the prospect of eny payment is impairéd of the value of the Property is impaired; =
F: A material adverse change In Mortgagor’s business including ownership, management; and:financlal conditions,
 which Lender in its opinion belisves impairs the value of the-Property or repayment of the. Secured Debt; or
G.. Any loan proceeds are:used for a purpose that will. contribute to excessive erosion of highly erodible land o to the
gur’)gf}:_sg%n Jt-‘wé_ﬁands._to produce an agricuttural commodity, -as further explained in-7 C.F.R. Part 1840, Subpart
f 24 x : Al

17.REMEDIES ON' DEFAULT. In $omae Instances, federal and ‘state:law will require Lender to provide. Mortgagor with notice
of the’right to'cure; mediation notices or-other notices.and:may establish.time:schedules for f¢ reclosure actions: Subject
16 these limitations, if any; Lender may accelerate the: Secured:Debt-and foreclose this Mortgage:in a manner provided by.
law if this Mortgagor is:in default. ’ ' '

At ‘the option of Lander, sl or any part of the agreed foees and charges, accrued interest. and principal shall bscome’
immediately .due and payable,. after giving notica if required by law,” upon the ‘occurrence of ‘a default: or ‘anytime
thereafter. In-addition; Lender shall be/antitied to all the remedies provided by law, the Evidencs of Debt, other eviderices’
of debt, this. Mortgags and any. related: documents. All remedies sre distinct, cumulative and not exclusive, ‘and the
Lender is_entitled to-allremedies provided at law:or equity, whether expressly set forth or not. The acceptance by Lender
of any sum ‘in payment: or partial payment: on the: Secured: Debt sfter. the: balarice is dus ‘or'is"accelerated or after
foreclosure procesdings are filed:shall not constitute & walver:of ‘Lender's right to require full and complete cure of any
existing default. By not exercising any remedy on Mortgagol fa0lt; Lender.doss not waive' Lender’s right to later
consider the:event a default:f it continues.or'happens’dgain. = '

18. EXPENSES;- ADVANCES ON COVENANTS; ATTORNEYS’ FEES; COLLECTION COSTS: Except:when prohibited by law,
S venant;in. this Mortgage.. Mortgagor will
ande Kpen: flecting, insuring, preserving or protecting tha Property or in:
any inventors ;.inspactions: or .other examina v Lender in-respect to thé Property. Mortgagor agraes-1o:pay
ali'costs abd expeénses incurred by Lender in enforcing or protecting Lendar's rights’ and reémedies-under ‘this Mortgage,
including,. but not limited to, attorneys’ faes; court costs, and dther legal expenses. Once the Secured’Debt is fully ‘and
finally. pald; Lender ‘agreses: to release this. Mortgage and Mortgagor agrees to pay. for any recordation costs. All such
amourits ‘are dus on demand and will bear Interest from the time of the advance at'the highest rate'in sffect, from time

1o tim; s provided in the Evidence of Debt and as permitted by law:

19. ENVIRONMENTAL LAWS: AND:HAZARDOUS SUBSTANCES. As‘Used in this: section, (1) "Environmental Law™-means,

without limitation, the Comprehsnsivé Environmental Résponss, Compensation-and Liebility Act {CERCLA, 42 .U

9601 et seq.), all other federal, state and local laws, regulations, ordinances, court orders, attorey. general opinions.

interpretive lstters concerning, the ‘public health, ‘safsty; welfars, environment of a hazardous substarice; and (2]
Hazardous Substance™ méans’ any toxic, radloactive or hazardous-material, wasts, pollutant or-contaminant which has

Expered ©1993, 2001 8enkéns Bystems, Inc., SL Cioud, MN“Form AGCO-RES-SC 1/2172003 et ©
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nViFoRmant. The > e dange Uﬂ HateBiily dangerous 1o the public health, safety, welfare or
environmant. The term includes, withi 3321: Gﬂ‘gn ' &%@hces defined -as "hezardous material,” “toxic substances;”
"hazardous waste® or "Hazardous. subBYdiicd™ under any Environmerital Law. Mortgagor represents, warrants and agrees
that, except as previously disclose_d¢_addiiagknpwwdge‘d}n-w;hiﬁgi . 3} .. '
A, No Hazardous Sub.‘:»tva__’_n(ca‘f"'!?’;‘v"i-j:?;‘"i s or: will‘be located, transported, manufactured, treated; réfined, or handled

by.any. person on; under-or abouf-ths Propbrtys cept.inithe ordinary ‘course’of bisiness ‘and.in-strict compliance
‘with:all applicable EnvironniantaMtaw,, e OF . _ N ’ R
BL gagqtgrz:sor*has not and will not ¢ "us%;;:" ‘ r permit. tha release of.any Hazardous:Substance on the.
. Properly, ;

C. Mortgagor will immediately notify Lender if. {1} s release or thisatened relaase.of Hazardous Substance occurs on,
under or-about'the Property:or migfates or.threatens to-migratd from riearby property;/or {2)-there is'a'Violation of
any Environmental-Law. concerning the: Property. In-such an event; Mortgagor ‘will take all .necessary remedial’
action‘in accordance with Environmental Law. - o : :

D.. Mortgagor has no-knowledge’ of ‘o reason to: believe-thers. is anypending. or ttreatened investigation,. clajin, ot

procesding -of .any. kind felatitig to (1} any Hazardous Substance located on, under or about the Propeérty; or (2)

any violation by Mortgager o any tenant of ahy Environmental Law: Mortgagor. will immediately notify: Lender’in'

writing as soon.as Mortgagor has. reason to bslisve ther

S0 . rhas reason to believe there Is any such pending or threatened investigation, claim;
ing. In'such an‘everit,.Lender has the'right, but not 1 _

& obligation,-10 participate.in aﬂy*such-pro'ceeding

including the right to recsive coples-of any documents relating to such'proceedings. =~ . . .
& LM§9ﬂ9899r“«8da:§very-t_qnant havé-been, are and shall temain in full -compliance with any applicable Environmental
‘B ; )

F. Thera are.no underground storage tanks; private dumps or 6pen wells located.on or under the: Property and:rio:

such tank, dump or well will'be sdded unlss irst.consents-in writing o o

G. Mortgagor will regularly inspect the Property, monitor the activities and operations:on the Propeity; and confinn

thg}‘ all parmits, licenses or approvals required by any applicable Environmental Law are ‘obtained and complisd

H. Mortgagor will permit, or cause any-tenant to permit,. Lender or Lender’s agent to enter and inspsct the Property

and review .all records at any reasonable time to defermine (1) the existence, location and nature; of any

Hezardous Substance on, under or about the.Property; (2} the existence, Jocation, pature, and magnitude of any

‘Hazardous Substance that has besn reloased on, unider. or -about the Propseity; or {3) whether or not-Mortgagor
.and.any tenant are in.compliance with applicable: EAvironmental Law. B )

L. Upon Eender’s request and at any time, Mortgagor agrees, at Mortgagor's expenss, 10 ‘engage & -gualified

‘snvironmerital 'engineer to prepare an environmental audit'of the Property and to submit ths results:of such sudit

. to'Lender, The choics of the environmental engineer who.will perform such audit is subject to.Lender’s approval..

J.. Lander has the right; but not the obligation, to ‘perform any: of Mortgagor’s obligations: under this section at

. Mortgagor's expénse. : . : .

Ki- As a conseguence of any braach of any représentation, warraity or promise:made In this’section, {1) Mortgagor.
will-indemnify and hold Lender and' Lender's successors or assignis harmless. from and against all losses, claims,
demands, liabilities, damages, cleanup;: response ‘and remediation costs, penalties and expenses, including
‘without limitatlon all costs-oflitigation and-attorneys’ fees, which. Lender and Lender’s successors or assigns rmay
;sustaln; and (2) at Lender’s discretion, Lender ‘may release this Mortgage -and in return Mortgagor will provide
‘Lender with collateral of‘at Isast:equal‘value to tha Property secured by this: Mortgage: without prejudice 1o any:of
Lender’s rights under this:Mo ; ' e " o

L. Notwithstanding-any of the language coritained in this Mortgage to the contrary; the terms. of this: section shall

survive. any foraclosure or satisfaction of this Mortgige regardless of :ary. passage of 1itle to Lender or_any

disposition by. Lender of any:or ali of the Property. Any claims snd. defensestc the‘contrary are hereby waived.
20.CONDEMNATION: Mortgagor ‘will give' Lender prompt notice of any action,. real or threatened, by private or public
‘entities 1o purchase or'take il of the Property, including any easements, thirough condemnation, éminent domain,.
or any other means.. Mortgagor furthe onotify’ Lender of any proceedings instituted-for'the establishment of any
sewer, water, conservetion, ditch, drainege, .or other district relating 16 or binding upon the Property or any: part of it:

Mortgagor authorizes Lender to Intervena'in Mortgagar's name in eny of the above described actions of claims and to

collect and receive all sums:-resulting from the action or.clalm. Mortgagor assigns to Lender the proceeds. of any sward or

claim for damages connected with-a condemnation.or other taking of all or any. part-of the Property. Such proceeds shall
be considered payments and will be applied as provided in this'Mortgage. This assignment of proceeds is subject to the.
terms of:any.prior mortgage, deed of trust; security agreement.or other ien document.

any oral

21.INSURANGE. Mortgagor: agrees to:maintain insurance as follows: o e
A. Mortgagor shall keep the: Propsrty insured against loss: by firs, theft arid othér hazards and fisks reasonably”
assotiated with the. Property dus to its' typa and. location. Other. hazards and risks ‘may inciude, for example,
coveraga against loss due to floods or flooding. This insurance.shall be.maintained in the amounts and for-the
periods that Lender requires. What: Lender requires piirsiant to the.preceding thrés sentences can change:during
the-term of the Secured Debt. The Insurance carrier providing the Insurance shall be:chosen by Mortgagor subject
to Lender's approval, which shall not be unreasonably withheld. If Mortgagor fails to"maintain the: coverage’
described above, ‘Lender may, at Lender's option, :obtain coveragé ‘to -protect Lender’s rights’ in the Property’

according o the terms;of this’ Mortgage.

Allinsurance policies, and renswals shall'be actceptable’io/Lender and shall include a standard *mortgage clause” i

and, where applicable, “lender loss payee clause.” Mortgagor shall immediately notity: Lender of cancsllation of- ]
termination of the insurance. Lender shall have the-right to hold the policies.and renswals. If. Lender requires,
Mortgagor shall immediately give to ‘Lender. all receipts of paid premiums. and renewal notices. Upon loss,
Mortgagor shall glve Immediate notice. to the Insursnce carrler and Lendér. Lender may make proof-of loss. if .not

made immaediately by. Mortgagor.
{page:50f8)
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Unless Lander and, jor Oih rwise g in writing, Insurance proceeds shall be applied to restoration or
repair of the Propeftid #aridged af 3«3230;1 or repair is economically feasible and Lender's “secufity Is not
lassenad. If the restoration or repair Is not economically feasibls or Lender’s security \youtd_bs_iassgnad,;_v the
insurance: proceeds shall ;be applied to. the Secured Debt; whether or not then due, with any éxcess paid to-
Mortgagor. If Mortgs éér&gbang}ﬁnsr,thg Property, or doss not answar within’ 30 days &: noticé from Lender'that the:
insufance. carrier hag,o\ ' 'fiar’éﬁ;l*tof"se‘t’ﬂej’éiitéim: then Lender, may-collect the insurance ‘proceeds. Lender may use.
the procesds to fepair ok restore.tha Broperty or to payths Secured Debt whether or not then due. The 30:day
pariod - will begin whe%%;ﬁlx ‘Givel

(]

¥ §ACE esvatgee i ]
Unless Lender and Mortgagor otherwise agree in writing, any application of proceeds to priricipal shall not extend:
or postpone the dus date of scheduled payritents or -change the amount .of the. payments. if the Property: is
acquired by Lander, Mortgagor’s right. to .any insurance policies and ‘proceeds resulting from damage to ‘the
Proparty before the acquisition shall pass to Londer to the extent of the Secured Debt immaediately before: the
acquisition. . b v e X
B. Mortgagor agress to maintain comprehensive general liability insuranca naming Lender-as an additional insured in
an amount acceptable to Lender, insuring -against claims arising from any accident or ocotitrence in or on the
C. Mortgagor agrees to.maintain rental loss or business, interruption insurance, as required by Lender; iry an. amount
equal to at. least coverage .of one year's ‘debt service, and. required escrow account deposits (if agreed to
separately in writing), under a form -of policy actaeptable to-Lender.

22.NO

ESCROW FOR TAXES.AND INSURANCE. Unless otherwise provided in a separate agreement; Mortgagor will not be

réquired-to pay to Lender funds for taxes and ihsurance i escrow.

23.FINANCIAL REPORTS AND ADDITIONAL DOCUMENTS. Mortgagor will provide. to Lender upon request, any financial
" statement or-information Lender may deem nacessary. Mortgagor warrants: that afl:financial st’a."t‘emants;and information
Mortgagor:provides-to Lender are, or will bs, sccurata, correct, ‘and-complete: Mortgagor agrees:to. sign, deliver, and-fils

‘as Lender may. reascnably request any additional -documents or. certifications that Lender may consider nacessary to

parfect, icontinue, and preserve Mortgagor's obligations under this Mortgage .and-Lender’s lien status-on tha Property. if

‘Mortgagor fails to do so, Lender may sign; .daliver, and fils such documents. or. t_:grtiﬁcates” in Mortgagor’s .name and

Mortgagor hereby irrevocably appoints Lender or Lender’s agent as attornay.in.fact to do the things:necessary. to comply
with this section. N .

'24.JOINT AND INDIVIDUAL UAB!LITY}"CO-SIGNERS;’-SUCCESSORS_ AND ASSIGNS: BOUND.. All.duties under'this, Mpﬁgage_
are joint and individual. If Mortgagor signs this Mortgage but does: not sign the Evidence of Debt, Mortgagor doss so only
‘to mortgage Mortgagor's Interest in‘the Property to secure payment of the Secured Debt: and Mortgagor does not agree.
to be-personally liable on the Secured Debt. Mortgagor agrees that Lender and. any.party to this Mortgage may extend;,
modify or make any change in the:terms of this Mortgage or the Eviderice of Debt without Martgagor 's-congent. Such a
changs will not rélease Mortgagor from tha terms of this Mortgags. The duties and bensfits of this Mortgage shall bind
and benafit‘the successors'and assigns of Mortgagor and Lender. "

If this Mortgage secures.a guaranty between Lender and Mortgagor and does not directly secure.the obligation which is
guarantied, Mortgagor agrees to waive any rights that may prevent Lender from’ bringing any’ action or claim’ dgainst
Mortgagor or any party indebted under the.obligation including, but not limited to, anti-deficiency of .ohe-action laws.

25.APPLICABLE LAW; SEVERABILITY; INTERPRETATION. This Mortgage is governed by the laws of the jurisdiction in
hich Lender Is-Jocated,- except to the extent otherwise raguired by the laws of the jurisdiction. wherg the Property is

located. This Mortgage' is complete and. fully Integrated. This Martgags may not be amended or modifled by oral
agreement. Any section or ¢lause. in this Mortgage,. attachments, or any agreement related to the Secured Debt that
conflicts with applicable law-will not ba effective, unlass that law. expressly. or impliedly permits the varlations by written
agresment. If any section or clause of this Mortgage cannot be enforced according to its terms, that.section of clause

will be severed and will not affect the enforceability of the remainder of this Mortgage. Whenevar used; the singular shall

include the. plural and the plural the singular. The captions ‘and headings of ‘tha ;sections of this Mortgage are for’

K?nvanience'onfy and are not to be usedto interprét or define the terms of this Mortgaga: Time is of tha essence-in this
ortgage. ’

26.NOTICE. Unless otherwise required by law; any ritice.shall be given by, defivering it or by mailing it by first class mail:to
‘the appropriate party’s address. on.page 1. of this ‘Mortgage; of to any other address designated in writing. Notice to.one
mortgagor will be-deemed to be notite to ‘all mortgagors.
27.WAIVER. OF HOMESTEAD, Excépt .to thé extent prohibited by law, Mortgagor whaives all homestead exemption rights
relating to the Property. ’ C '
28.U.C.C. PROVISIONS. if checked, the following are applicable to, but do-not limit; this Mortgage: _
O gpnsﬁuctiOh Loan. This Mortgage secures an obligation incurred for the.construction of an improvement on ths:
~ Property. o : ’ ‘
. [ Fixture Filing. Mortgagor grants to Lender a security Interest in-all goods that: Mortgagor owns- now or in the
_ future and that ara’or will becomae fixtures related to the Property. ' ,
LI Crops; Timber; Minerals;. Rents, Issuss and Profits. Mortdagor. grants to Lender a security interest in all crops,
timber, and minsrals located on the:Property as well as-all rents; issuss, and profits of them Including, but not

limited to, all Conservation Reserva Program (CRP) and Payment in'Kind {PiK) payments:and similar governmental
programs {all of which:shall also bs included.in the term "Propsrty”). S

{page 6 of 8) .
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L] Personal Proparty. Mortgagor grants to Lender a security interest in all personal property located on or corinected
with the Property. This ‘security interest includes all farm products, Inventory, equipment, accounts, documents,
Instruments, chattel paper, general intangibles, and all other items of personal property Mortgagor owns now or in
the future and that are used or ussfulifi the construction, ownership, operation, management, or meintenance of
the Property: The term "personal property” spetifically excludes that property described as "housshold goods™:
secured in connection with a "consumer® loan ‘as those terms are defined In applicable federal regulations
governing unfair-and deceptive credit prattices. .

L1 Fiing As Financing ‘Statemant. Mortgagor ‘agrees and acknowlédges that this Mortgage also suffices as a
financing Statement and as-such, may be filed of record 852 finanting siatement for purposes of Article'9 of.the:
Uniform Commercisl Code. ‘A carbon, photographic, inmiags of other reproduction of this Mortgage is sufficient as
a financing statement,
29.0THER TERMS. If checked, the following are applicable to this Mertgage:

[ uine-of Credit. The Secured Debt Includes‘a revolving line of credit provision.. Although the Seciired Debt may be.

reduced to a zéro balance, this Mortgage will remain’in effect until released,.
X} Waiver of Appraisal Rights. The laws of South  Carolina provide that in any: real estate’ foreclosuwre proceeding a .

defendant agalnst whom a perscnal judgment is taken or asked may, within thirty days after the sale of the
‘mértgagad property, apply to the court for an-order ‘of ‘appraisal. The statutory appraisal .yajueias_ approved by the
‘Court would basubstituted for the high bld ‘and may dscrease the emotint of any deficiency owing in connection -
with the transaction. THE ‘UNDERSIGNED HEREBY WAIVES AND RELINQUISHES THE STATUTORY APPRAISAL
RIGHTS WHICH MEANS THE HIGH BID AT THE JUDICIAL FORECLOSURE SALE WILL BE APPLIED TO THE DEBT

REGARDLESS OF ANY. APPRAISED VALUE OF THE MORIGAGED' PROPERTY. )

Separate Assignment. Tha Mortgagor has executed or will execute a-separate assignment of l6asessnd rents, If
the separate assignment of leases and rents is. properly exscuted and.recorded, then the sep °gt‘ea!?i,gnn';ggt_ will
superseda this Set’:uritv-vlMMGm'sr'Assignment‘of Leases and Asnts® section. N pe

[} Additional Terms.

SIGNATURES: By. signing below, Mortgagor agrees to the terms and' coveriants contained in this. Mortgage and in any
sttachments. Mortgagor also acknowledges.recaipt of'a copy of this Mortgage on the date stated above on Pags 1. .

[ Actual authority was grarited 10 the parties signing below. by resolution signed and dated
-Entity Name: __ : 7 — _ Entity Name:
AR J "M 0471372007 {Seal : . - {Seal}
B Hnating) ANTHONY ‘M WAITFIELD T (Daté) {Signature) {Date}-

presence of:

Signed, Sealed a
o

£] Refer to the ‘Adderidum which is attached and incorperated herein. for additional Mortgagors, signatures. and

acknowledgments,

EEXGErel ©1984; 2003 Benkens Systoma, Inc., St Cioud; M. Farm AGCO-RESHSC 1/21/2003 fpage 7 of 8}
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PROBATE: . o
STATEOF _____ South Caralina .-COUNTY OF __Charleston : }ss:

~ Personally appeared before me the undersigned witness who, beifg. duly sworp, deposed and.said that (s)ha.saw ‘the
Meértgagor {and each Mortgsgor if more than one} sign; .seal and deliver the foregoing Mortgage and that {s}he; togsther
with the othér witneéss whose name appesrs as a'witness, witnassed. the:exacution thereof.

Sworn to and subscribed before me thig3th day
of April, 2007

N_/ ~ Notary Pubtlic for South ,Carollna'.

My commission expires: Oéf*/@-() / 2.0 15

| ‘ : (page 8 of 8/
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Exhibit "A”

ALL that piece, parcel of lot of land,, situate, lying and being in the County of
Dorchester , State of South Carolina, and being shown and designated as Lot 48,
Section Two, Oak Knoll Estates, .on a plat prepared by G. Rabert George and
Associates, Inc., entitled "Plat Showing-a Portion of Oak K_no,li Estates; Located
inDorchester County', South Carolina”; said plat being dated November, 1978, and
being duly recorded in the Office of the Clerk of Court for Dorchester Countyon
December 19, 1978, in Plat Book 26, Page 122 (Cabinet C, Slide 151). Reference
to said plat is hereby craved for a more complete description reference. to
distances, courses; metes, and bounds.

BEING the same premises:as conveyed to the :Mortgagor herein by deed of Patrick

R. Watts, Master in Equity for Dorchester County, dated October 2, 2006 -and

recorded in Book 5619, Page 131 in the RMC-Office for Dorchester County.

TMS # - 145-07-05-048
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HARG
DORCHESTER COBA“?E%,

THIS PAGE IS HEREBY ATTACHED AND MADE PART OF
THE PERMANENT RECORD OF THIS DOCUMENT. IT IS
NOT TO BE DETACHED OR REMOVED AND MUST BE
CITED AS THE FIRST PAGE OF THE RECORDED -
DOCUMENT. THE TOP OF THE PAGE IS TO BE USED FOR
RECORDING PURPOSES AND IS NOT TO BE USED FOR
' ANY OTHER PURPOSE.

REGISTER OF DEEDS
DORCHESTER COUNTY SOUTH CAROLINA
MARGARET L. BAILEY, REGISTER
POST OFFICE BOX 38

ST: GEORGE, SC 29477
843-563-0181 or 843-832-0181
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RAETURN TO:. _

J. STANLEY CLAYPOOLE, PA
SFLBR NORTHFARK LANE

FTH CHARLESTON; §.C. 29406

i State of South Carolina = Space Above This Lins For Recording Data

This document was prepared by {nems, address, phone.numbar)! ggggoglg&;i:::lagggk

chu-leaton, BC 25407

{843) 852-—6400

ASSIGNMENT OF LEASES AND RENTS -

1. DATE AND PARTIES. The date of this Assignment of Leases and Rents {Assigriment) is
04/13/2007 . . The parties and their addresses are:

ASSIGNOR: ANTHONY M WHITFIELD
2141 DORCHESTER R
NORTH CHARLESTON, SC 294058

[ Refer to the Addendum that is attsched and incorporated herein for additional Assignors.

LENDER: Harbor National Bank
1503 0ld Towne Road
Charleston, 8C 29407

2. ASSIGNMENT OF LEASES AND ‘RENTS. For-good and valuable consideration, the recsipt and sufficlency of whichiis
‘acknowledged, and to secure the Sscured Debts dnd Assignor’ s performance under this-Assignmertt, Assignor
xrrevocably assigns, grants, bargains, conveys and mortgages to Lenderas additional secirity all the right; title and
interest.in the: fcllowing {all referred to as Property).

A Existing or future leases; subleases, licenses, guaranties and any.other written or vertial agregments for the use
.and.occupancy of the Property, lncludmg any extenslons, renewals, modifications or replacements {all feferred to
as.Loases): .

B ‘Rents, issues and prof:ts {all referrad to as Rents), including but not limited to-security daposits, minimum rent,
percentage rent, additioheal rent, common ares maintenance: charges parking chargss, real estate taxes, other
applicable taxes, Insurance premium contributions, liquidsted damsages following default; cancellation premiums,
"loss of rents” ‘insurance, guest receipts, revenues; roysitles, proceeds, bonuses; accounts, contract rights, general
intanglbles, and all rights and claims which Assignor may have that in any way pertain to or are on account of the
use or occupancy of, the whole or any part of the Proparty.

C. The term Property as used in this A,_ssigrjment_ shall include the following described real property:
‘SEE ATTACHED EXHIBIT ‘A’

(NOT FOR FNMA, FHLMC. OR VA USE AND NOT FOR.CONSUMER PURPOSES)

SOUTH CAROLINA ASSIGNMENT OF LEASES AND RENTS. fpw_
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The Property is located in DORCHESTER . . e ___County at .
732 GAHAGAN DRIVE SUMMERVILLE , SC 29485 . . {Address; City; State,
ZIP'Cods). o

in the event any Item listed as Leases or Rents is determined.to b personal property; this Assignment will also be
regarded as’a security agreement;

3. MAXIMUM OBLIGATION LIMIT. Ths total principsl amount sscured by thig Assigriment at any one time wiil not
exceed $140,000.00 ...« Thig-limftation of amotint dées ot include intersst and other fess and charges
validly made ‘pursuant to.this Assignment. Also, this limitation doss not apply to advances made under tho terms of
this Assngnmant to protect Lender's security : and to perform any of the tovenants contained in this Assignment.
Interast under the Note will be deferred,. accruad or capitalized; howaver, Lender will not be retuired to defer, accrue
or: capxtalrze any interast except as provided in the Note.

4. SECURED DEBTS. This Assignment w;ll $ecure the' fo]lowmg Secured ‘Dabts:

A. D ‘Spacific Debts. Tha following dabts and-all extensions, renewals, refinancings, modifications and 1,«:aplacaments.

{include items such as Borrowars’.names, note: amounts, interast tatss, maturity: dates, etc.) . {,S;;
. 1,7‘3
e

5
o o
& Ons or more of thie debts’secured by this Assignment contains a future-advance provisloq.r ¥ =
8. [X All Debts. Al present and future debts from Assignor and | , L EE LA
WA G s

t Lender, even if this Assignment ts not’ speciﬁcal!y raferencad or h‘ the futura debt is. unrelated‘to or of g
différent type'than this debt. If mots than .ong ‘person sigiis this Assignment; ‘each agrees that it will'secure
‘debts incurred either Individually or with others who may not sign this Assignmem. Nothing in‘this Assignment
constitutes a.commitment to maka. additional or future loans or advances. Any such’ commltment must be:in
writing. In the avent that Lender fails to provide.notice of the right of réscission, Lender wilves any subsaquant
‘security interest in the Assignor's principal dwelling that/is-created by, this Assignment, This Assignment will
not secure any debt for whrch a‘non-possessory, non-purchase monay security interest Is.creatsd in "household
godds”™ in’ cnnnaction with a "constimer losn," 8s'those tarms:are defined by faderal law governing, unfair and
deceptiva crédit practices: This Assignment will not secire:any debt for which a'security Interest is created in

*margin stoek" and Lander does not-obtain a "statement of purposs;” as defined and required by federsl law
governing securities.

C. Sums:Advanced. All sums advanced and expenses incurred by Lender under the terms of this ‘Assignment.
5. PAYMENTS; Assigrior agress that ail paymefits under the Secured Dabts will be paid-when dus and in accordance
with tha terms of ths Secured’ Debts and this Assignment..

6. COLLECTION OF RENTS. Assignor. may colléct, receive, enjoy-and use the Rents so lonhg.as Assignor 15 not.in defadit:
Assignor will not collact in advancs any. Rents:due In future Jease perlods, unless Assignor first obtairis Lander's
written consanit. Upon default, Assignor. will:receive:any ‘Rents in trust for. Lender and. Assignor: will not commingle the
Rents with any other’ funds thn Lenderso directs, Assignor wiil.-endorse and:deliver-any: ‘payments of Rants: from:
the Proparty to Lender ‘Amiounts collected will be gpplied at Lerider’s discretion to the. Secured Debts, the:costs of
managing, protectmg and: praserving the Property,-and -other fiscéssary expenses. Assrgnor agrees that this
Assignment is- zmmedrately effective batween Assigndr and Lender and aﬂ‘ectwe as to third partigs on the record;ng of
this Assignment.

7. WARRANTIES AND REPRESENTATIONS To induce-Lender to enter into the Loan, Assignor mekes these:
representations and warfantiés for as:long a5 this Assignment is in.effect.

A. Power, Assigno duly’ orgamzad, validly existing and in good standing under the laws in the }urisdrcnon whore
-Assignor 1 was organized and is duly qualified, validly- existing and In good standing in all )urisdnctlons ir which
Assignor. operates or- Ass[gnor owns of leasss property Assigner has the’ power and authority 16 entef irito this
transaction and to carry on Assignor’s business or actlvity as now conducted::

B. Autherity. The exacution; delivery and performance of this: Assignment - and the obligation evidenced by this
Assignment: are within Assignor’s duly authorized powers; has received all necessary govarnmantal approval; will
not violate any” pruvision of law or order of court or governmental agency; and will not viclate any agreement to
whlch Assignor Is'a party or'to.which Assignor Is or any. of Assignor’s property is subject,
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Cs Name arid Piace of Business. Other than previously disclosed in.writing to Lender, Assignor has not.changed
Assignior's nams or principal place-of business within the last ten years and has not used any other trade or
fictitious-name. Without Lander’s prior written consent, Assigriof-does not and will not use any other name and will
preserve Assignor's existing name, trade names and franchises,

D. Ownership or Lease of Property, Assignor owns or leeses all property- that Assignor needs to conduct Assignor's
Business:and actlvities. All of Assignor’s property is free and clear of all hans, security Interests, encumbrances and
othor adverse claims-and interests, excspt those Lender praviously agread 16 'in writing.

‘E, Compliance with Laws. Assignor is not violating -any. laws, regulations, rules, orders, }udgments or -decrees
applicabls to Assignor or Assignor's property, except for those that Assignor is. challanging in.good faith through:
proper procesdings -after providing adequate. reserves to fully pay the clalm. and Its challengs should Assignor lose.

F. Title. Assignor has good’ title to'the Leases, Rents and Property and the right to assign, grant, bargain, convey and
‘mortgags to.Lender as additional security the Lsases and Rents, -and-no other person has any rightin the Leases
and Rents,

G. Recordation, Asslgnor has:recorded the Leases as required. by law:or as ‘otherwlisé prudent for the typt:_gpd usa of
the Property.

H. Default. No default exists under the Leases, and the perﬁes subject to the Leases Have not vio] ed anmplk;a/y
law on Ieases, licenses and fandlords-and tenants. Assignor, at its'sole cost and expensa, will ep, ol ] ndr
‘perform, and require all other parties. to the Leases to comply with the Leases and any ap) !éjaw i\ Assigner,
or-any ‘party to the Leasé defaults or fails to observe any applicable law, Assignor will prosiy notn‘y Lendsr. % 3

. Lease Modification. Assignor has not sublet; modified; extended, canceled;.or otherwise: alteyaﬂthad.aasas—ér o
atcepted the surrender of the Property covered. by the Leases {unless the Leases 8o required){';

-J. Encumbrancs. Assignor has not assigned, compromised, subordinated or ancumbered the Leasas“‘andzaents § g%
ﬁ% ‘2"% : ,s w’é»

8, COVENANTS. Asslgnor-agress to the following covenants:

A. Rent Abatement and Insurance. When any Lease provides for an abatement of Rents dusto ﬁrepjfgod or othsr‘:?,
casualty, Assignor will insure agalnst this risk of loss. with & policy satisfactory to Lender. Assigmr may choose
-the insurance company, subject to Lendser's: appraval, which will not be-unreasonably withheld.. '

B. Coples of Lessas. Assignor will' promptly provide Lender with copies of the. Leases and will certify thase Leases are
true and correct coples. The existing L.eases will be provided on execution of the Assrgnmant. and all future
Leases and any other informatlion with respect to these Leases will ‘e provided immediately ‘after they are
axecuted.

C. Right to Rants tmmediataly after the execution of this Assignment, Assignor will’ notlfy all current and future
‘tenants and others obligated under the Leasds of Lender's.right to the Leases and.Rents, and will request that they
immediately pay ell future Rents dirgctly to Lender when Assignor.or Lender asks'them to do'so,

D. Accounting. When Lender requests, Assignor will provide to Lender-an accounting of Rents, prepared in a:form
acceptableto Lender, subject ‘10 generally accepted accounting princlples and certified by -Assignor-or Assignor's
accountant to be current, eccurate.and complete as of the date fequasted by Lender..

E. Lease Madification. Assighor will not:sublst, modify, extend cancel, or otherwise aiter the'Leases, or sccépt the
surrender, of the. Property covered by the Leages (unloss the' Leases so required) without Lender’s written consent.

F. Encumbranca. ‘Assignor wili not-assign, compromise, : subordmata or encumber the Léases énd Rants ‘without
Lender’s prior written consent.

G. Future Leases. Assignor wili not énter’ into- any future Leases. without prior written consent from Lender, Assrgnor
will executa and ‘deliver such further assurances and assignments as to these future Leases-as Lender requires
from time to-time:

H: Personal Property. Assignor will not: sell or remove any personal property on. the Property, unless Assignor replaces
this parsonal property with like, kind for the same ‘'or better value:

1, Prosecution and Defense of Claims. Ass:gnor will appsar in ard prosecuta its: cla!ms or. defend fs title to tha:
Leases and Rénts against any claims: that would impalr Assignor’s interest under this Assignment and, on Lender's
fequest, Assignor will also-appsar'in any action or proceeding on behalf of Lender. Assignor agress to-assignto
Lender, as requested by Lender, any right, claims or defenses which Assignor may have against parties who supply
tabor or materials to Improve or maintsin the leaseholds: subject to the Leases and/or the Proparty.

J, Uability. and Indemnification. ‘Lender does not-assumae or baecome liable for the Property’s maintenance,
depreciation, or'other losses or:demages when Lender acts to manage, protect or preserve- the’ Property, except for
losses or damages dus to Lender's gross negligencs or intentional torts 1o the extant permitted by law: Otherwise,
Assignor will indemnity Lsnder and-hold Lendsr-harmless-tor all iability, loss or damage that Lénder may incur
when Lender opts to exercise-any-of its remadres against any: party obligated under the Leases.

K. Leasehold Estate. Assignor will not causa of pernit ths easehold estate under the Leases to micrge w:th Assrgnor 8
reversionary interest, and agrees that the Leases shall remain in full force and effect ragardlass of any merger of
the'Assignor's interests and-of any merger of the Interasts of Assignor and any party obligated under the Leasss.

L. Insolvency. Lender will be'the creditor.of each tenent and of @hyone elsé obligated under the Leases‘who is subject
to an assignment for the bensfit.of ‘craditors, an insolvency, a dissolution or-a recéivership prcceeding, ora

bankruptcy..
ba ptey. -(pege'3 of 7,
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TRANSFER OF AN !NTEREST iN THE ASSIGNOR. If Assignoris an eritity other than a natural parson. (such asa -
corporation or other organization),’ Lender thay demand. immediate payment ifr

A. A beneficial interest In. Assignor. Is sold or transferred.

B. Thereis a change in-elther the’ identity.or number of members of a parthership or similar antity;

C.Thereis a change In ownership of more than 25 parcent of the'voting stock-of a. corporation or. similar entity.
Howaver, Lender may not.dermand payment In the above situstlons if it'is prohibited by law as of the date of-this
Assignment.

DEFAULT. Assignor will be in' defallt 1t any of thé following occur w:th regerd to the Secured Debts that'are secured

by this Assignment;’

A. Payments.. Assignor fails: to make a payment:in full when dus,

B. Insolvency or Bankruptcy. Assignor makes an. asslgnment for the bénsfit of creditors or bacomes Insolvent, either
because Assignor’s liabilitles exceed Assignor s ags6ts or Assignor Is unable. to pay Ass:gnor’s dabts ds they
become due;-or Assignor petitions for protection under fedaral, state or local bankriiptdy, insolvency of debtor relief
laws, or is the subject.of a petition or action under such:laws and fails to have.the patition er action dismissed
within‘a reasonable period of time not to excesd 60 daya,

C. Death or Incompatency. If Assigrior is an indiv:dual Assignor-diss or'is declared legally incompetent.
D. Business Termination. if Assignor is not anindividual,.Assignor merges, dissoives,, reorganizes or ‘ends Its business
or existence, or g partner or majority owner dies oris declared lagslly.incompetent.

" E. Fallure to Perform. Assignor falls 10 perform any gonditiofi or ‘to keep any promise or covenant of this Assignment;
_ any other documant evidencing.or. pertélning to.the Loan, or any other debt or agresmefit, Assignor hasrwth Lender.
F.. Misrepresentaﬂon. Assignor makss any verbal or written: statement or provides any financial.In atiﬁhaﬁé?

uritrue,. Ihatcurate, or conceals & material fact at the time'it: s'mada or. lprovided. i :ﬁ
G. Property Transfer. Asslgnor’ transfers allora substantiel part of-Assignor s money or pro@% ‘;«’31 4
H. Property Valua, Tha value of the:Proparty declines oris ‘impaired. b * St

11.
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+ Name Changs. Assignor changes Assignoi’s name or'assumes an: addmonal nams without ﬂé‘ﬁﬁ{ng Lend bafet;'é
making such a change. ;r.e;x 3
J. Materia} Changa‘ Without first:notifying.Lender, théré is-a material:change'in Assignor’s | busi Bss, *«Jncludnn s

ownership, management, and financlal-conditions.
K: Insecurity. Lender reasonably belisves that- Lender is/insecure. 3

REMEDIES. Atter-Assignor defaults, and after Lender glves.any-legally required notice and oppertﬁn'fy to cure’ tﬁe’

default, Lender may at Leider’s option do any ons or:more’of the following:

A. Accsleration: Lendsr may 1 maka all or any part of thé amount owing by the terms of the Secured Debts :mmednately
due,

B. Additional Security. Lender may demand-additional’ security or additional part:es to be obligated to pay the Secured
Dabts.

C. Sources. Lender may use any and all remedies Leénder has Under the state law where the Property is located or’
federal law orin any Instrument evidencing or pertaining to the Secured Debts.

D, Insurance Banefits. Lendér may make a claim for any-and all ingurance benefits or refunds that:may be. available on
Assignor 8 dafauilt.

E. Paymen‘ts ‘Made On.Assignor’s; Behalf.- Amounts advanced on Assignor’ s behaif will bs immediatsly- due and mey
be-added to tha Secursd Debts.

F..Rents. Lendér may terminate Assignor’s right to-collact Rents and directly ‘collect- and retam Rents in Lender’s
name without taking possession of the Property and 16 demand collsct, raceive; and sus‘for the Rents, giving
- proper receipts and releases. In addition; after-deducting all-reasonabis.expenses of collection from any collected
and retained RENtS, Lender may. apply the balance as: pmvided for by the:Secured Debts.

G. Entty Lander may enter, take possession; manage and operate ail.or any part of the Property; make, modify,
anforce or. cancel or accept the.surrender of any Leases; obtain or evict: any tenants.and licensess; increase or
reduce Rents; decorate, clean‘and mgke repairs: or do:any othief-act or incur any other cost Lender deems proper to
protect the Property as fully-as ‘Assignor could’ do: -Any funds collected from the operation of the Property may-be.
applied‘in such order as Lender may deem proper; including, but: not limited 1o, payment.of the following: operating'

‘expenses, management, brokerage, attorneys’ and accountants fees, the Secured Debts, and toward the
maintenance of reserves for repair or replacémen
the security, with or- without any action or ‘proceeding, through any person or agem, or recewer o be appointed by
a’‘court,. and irrespactive of Assignor's possession. The collection and application of the: Rents or the entry upon
and taking possession of the Property 43 'set out in'this section shall not curé or waive' any-niotice of default.under
the Secured Debts, this Assignment, orinvélidate anyact pursuant to such notice. The énforcement of such
remedy by Lender; once exercised, shall continue for 5o long as Lender shali slect, notwithistanding that such
collection and application of Rents may have.cured the original default.
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H. Waiver Except as otherwise requlred by-law,; by choosing any orie or morg of these remedies you do ot gfve up.
‘any other’remady. You do niot 'waive a default if you choose.not to usé a remedy. By electing not.to use any’
‘remedy, you do not waive your right to later considsr tha event a default and to use any remedias-if tha default
continues or occurs again.

12. APPOINTMENT OF A RECEIVER..On orafter an Assignor’s default, Assignoragress:to.Lender making an application

13.

14,

to the court for an appointment of a recelver forths benefit of Lender 1o take possession of the Propsrty and the
Lsages, with the power to raceiva, collect and apply the Rents. Any Rents collected will be applied gs the court
authorizes to pay taxes, to provide insurance,to make repairs and to. pay costs.or-any “other expenses ralatihg.to tha
Property, the Leases and.Rents; and any remaining sums shall be applied to.the Secured Dsbts. Assignoragrees that,
'this gppolntment of .a fecelver may be without giving. borid, without reference 1o the theh-existing value of the
Property, and without regard to the.inselvency of any person ligble for any of the: Sacured ‘Debta.

COLLECTION EXPENSES AND ATTORNEY S’ FEES: To ths sxtent parrnltted by law, Assrgnor agrees to pay all |
expenses of collaction, enforcemant or protectlon of Lander s rights. and remedies undar: this Asslgnmeant, Unless the
applicable law that governs this Asslgnment is North Dakota, sxpanses |nc¥ude, but.are not.limited to, reasonable
attorneys’ fees, court costs and other.legal expensos. Thess expenses are due and payable immediately. T
-expenses will bear interest from the date of payment until paid.in-full at.ths contract interest rate then ine foﬂf:i'
‘the Loan. To the extent permitted by the United States Bankruptcy Code, Assignor agrees to pay thyr sonable *,;‘,:3
‘attorneys” faes Lendsr incurs to collect this Assignment as awarded by any court'exarcising’ lu&dictmndefﬁ\ A
Bankruptey Coda, g«"{l T ko= ==t
ey rz{ 1 g
ENVIRONMENTAL LAWS AND HAZARDOUS SUBSTANCES. As usad In this section, {1) EnviromngﬂtafLaw meaﬁs,
wlthout limitation, the. Comprehensive Environmental Response, Compansation and. Liability Act (CgBCLA 42 U.Szp.
8601 ot seq.), all other foderal, state and local laws, regulations, ordinances, court orders, attorney: ganara! opnnigtfs
-or interpretive Iétters-concerning the publlc health, safety, wolfare, anvitonment of a hazardous substancg; and {2 ]
Hazardous Substance means. any toxic, radioactive or hazardous matarial, waste, pollutant or contamiﬁant,zwhich -
.characteristics which render tha substance dangerous or pctenﬁally dangerous: ta the public health, safé"ty,xwaifare‘g
environment. The term includes, without limitatlon, ‘any substances defined'as "hazardous material,"-<toxig’
substances,” “hazardous waste,” "hazardous substance,” or "fegulated substances®™ under any Ervironmantal Law..

rY g_{}’k

a{y
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Assignor represents, warrarits and agrees that:

A. Except as previously disclosed and.acknowledged In writing to Lender; no Hazardous Substance Has been; is, or

will bs located, transported manufactursd, treated, refinad, or handled by any person on, under or about the
Property, except In'the ordinary course of business and in strict compliance with:all applxcabls Environmental taw,
B: Except 8s prevrously disc!osed and acknowledgéd i m wntmg to Lender, Assignor has_ not end will not cause,

C. .Assrgnor will: rmmediately notify Lendar it (1) a releass or threatened relaase of Hazardous Substance occurs on,

tinder or about the Property or migrates or threatens to ‘migrate.from nearby property: or.(2) there is a vitlation of
any Environmental Law’ concerning the. Propsrty i such-an svent, Assignor will take all necessary remedial action
in accordance with ‘Environmental Law.

D, Except as previously ¢ disclosed and’ acknowledged in writing to Lenider, Assignor has no knowledge of or'reason to
belleve there Is-any: pendmg or threatsned’ investigation, claim, .or ‘proceeding of any kind relating 1o (1) any
Hazardous Substance located on, under-or shout the Property; or (2) any violation by Assignor orany tenant of
any Environmental Law. -Assignor will; Immediately notify Lender In’ writing as soon as Assignor has reason to
bslieve there is any such pending or- threataned investigation; claim, or proceeding. In.stich an.event, Lender has
the right, but not the obligation, to. particlpate inany’ such proceeding mcludmg the right to recelve: copiss of any
documents rslatmg to’'such progeedings.

E. Except as prevxousfy disclosed and: ‘acknowledged in writing to Lender; Assignor-and évery tenant have been, are
and will remain in full compliance with any. applicable:Environmental Law.

Fi Except as previously disclosed and acknowledged in writing to Lender, thera ars'no; underground storage tanks,
private dumps or open. wells locatad on or under the Proparty and no such tank -dump ‘or well wil'ba: addad unléss
Lender: first consents in ‘writing.,

G. Asslgnorwill regularly inspect the Property; monitor the activities and operations on the Property,-and confirm that

ali permits, licenses or approvals required by any applicable Environmental Law.are obtained and comphad with.

H. Assignor wnll permlt, or cause any: tenant to: parmrt, Lender or. Lendar s.agent to enter and inspect the Property and

Substance oh; under of about the Property, {2) the existence, lotation, nature, and magnitude of any Hazardous
Substance that has. been released on, under o about the Proparty; or {3) whether or not Assignor and any tsnant
‘are in compliance with.applicable. Environmental Law,

ExXGErad © 2001 Bankers Sysiems, Inc.; St Clovd; MN Form AGMT-RENT-SC 2/27/2002 : _ f i
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~1.  Upon Lender’s request.and at any time, Assignor agrees, at Assignor’s expensé, to engagé a qualified -
-environmental enginser to prepdre an environmental audit-of the Proparty and to submit the results of such adudit
‘to Lender: The cholce of the environmental engineer who will perform such-audit is subject to Lender's approval.
J. Lender has the right, but not the obligation, to perform any of Assignor's abligations under this section at:
‘ Asslgnors-expsnss. . " S
K. As e consequenca of any breach of any representstion, warranty or prorise madae In this 'section,.(1) Assignor will
indemnify-and hold Lender and Lender’s sticcessors or assigns harmless from' and against all losses, claims;
demands, liabifitles, damages, cleanup, response and remediation costs, penalties and axpenses ta the extent
‘parmitted-by law, including without limitation all costs of litigation and attorneys’ fees, which Lender-and Lendsr's
SUCCES50FS OF assigns may sustain; and (2) &t Lender’s discretion, Lender'may refease this Assignment and in
return:Assignor will provide Lender-with collateral of st least aqual valus to the Property secured by this
Assighment withaut prejudice to any of Lender’s:rights under this Assignment. . N
L. Notwithstanding any of the lenguage contained In this Assignment to the contrary; the terms of this-section wili
surviva:any foraclosure or satisfaction of this Assignmant regardiess of any passage of title'to Lender of any
disposition by Lender of any.or ali of the Property. Any claims and defenses to'the contrary are-hersby: waived.

15. TERM. This Assignment will remaln in full forée and efféct Until the-Secured Debts are paid or otherwise discharged
and Lender Is:no longer obligated to advance funds undsr-any loan or credit agresment which is a part of the Secured
Debts; If any or ali payments:of the Secured Dabts are subssquently invalidated, declared void or voidable; or set
aside and are.required o be repaid to & trustes, custodian; receiver. or any-other party under ary bankruptcy act.or.
other state or federal law, then the Secured Debts will be revived:and will continus.in fuli force and effect as:if this
payment had not besn made.

16. CO-SIGNERS. If Assignor signs this Assignmant but does not sign the-Securéd Debts, Assignor does so only to essign
Assignor's Interest:in the Property. to:secure payment.of the:Secured.Debts and Assignor does not agrée.to be
personally liable;6n.the Secured Debits. If this Assignment secures a:.guaranty betwesn Lender and Assignor, Assignor
‘agrees to.walve any rights that may prevent Lender from bringing any action or claim against Assignor or any party
indabted under. the obligation. These rights may Include, but are not limited to, any anti-deficiency or one-action laws.

17. WAIVERS, Except to the. exterit prohibited by law, Assignor Wwaives:all homestead-exemption rights relating to the
Property. ’ ' o

18 U.C.C. PROVISIONS, ‘ .
[ Construction Loan. This Assignment secures an obligation incurred for the construction of an improvement on the
Property. ’ : '
19. .OTHER TERMS. If checked, the following are applicable to this Assignment: ~ B2
[0 Line of Cradit. The Securad Debts.include a revolving line of credit provision. Although the Secured Qeﬁ may-be
reduced to a'zero balance, this Assignment will remain in effect until the Secured Debts ahg, l%quai_'I@ o
=t i O -

agreements have been’terminated in wiiting by Lender., i

~d3

[] Additionaf Terms.

HHd L
5400 93I4LYE

20. APPLICABLE LAW. This Assigrurient is governed by ths laws 6f Sauth Carolina, exospt to'thé extént otheRlse
required by the laws of the jurisdiction where the Property is located, and the United States of America:

Z.

21. JOINT AND INDIVIDUAL LIABILITY AND: SUCCESSORS. Each Assignor’s obligations. under this Assignment are.
independent of the obligations of any other Assigror. Lender may sue each Assignor individually or. togsther with any
other Assignor: Lenider.may. release.any-part of the Propertyand Assignor will still be obligated under this Assignment

r the remaifing Propsrty. The duties snd berisfits of this Assigriment will bind and benefit the successors and

assigns. of Lender and Assignor. o o

22. AMENDMENT, INTEGRATION AND SEVERABILITY. This Assignment may not be amended or modified by oral
-agresment. No amendment.or modification of this Assignmerit is éffective unless made In writing and executed by
Assignor and-Lender. This: Assignment is the complate and final expression of the agresment. If any provision of this:

fpage 6 0f7) )
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Assignment Is unenforceabls, than the. unenforceable provision will be severed and the remalining provisions will still
bs enforceable,

23. INTERPRETATION. Whenever used, the singuler Includes the plural and the plural includes the singular. The saction
headings are for convenlence only and ara not'to be used to.interpret or define the terms of this Assignment.

24. NOTICE, FINANCIAL REPORTS'AND ADDITIONAL DOCUMENTS. Urless otherwise required by law, any notice will be.

‘given by delivering it or mailing it by first class mail-and by registered or certifiad mail, return receipt requested, to the
appropriate party‘s address listed in the DATE AND PARTIES section, or to any other address designated In writing.
Notice to one party will be desmed to b nictice to all parties. Assignor. will inform Lender in writing of any change In
Assignor’s name, address or other application Information. Assignor will provide.Lender any financial statemants-or
information:Lender requests. All financial statements and Information Asslgnor gives Lendar will be correct and
complete. Assignior agrees to sign, dsliver, and fils any additional documents or certifications that Lender may
‘conslder necessary to perfect, continue, and preserve Asslgnor's cbligations under this Assignment and to confirm:
Lendsr’s lien status.on any Property. Time Is of the essencs,

25.:SIGNATURES. By signing under seal, Assigiot agress to the terms and covenants contalned in this As,s&i_;ﬁ;ne {%
Assignoralso acknowledges.receipt of a copy -of this Assignment. L -0

%
: Sas Yy, &
. . ~ R
{Entity Neme} LA ) -
g a (/(/Cﬂ( 5”{%‘ > ”‘?" o % {:%x
bl ' al 1Sl G £ (seal
{Signature) ANTEONY M WEITFIELD, ' {Sipnature] ' h b
‘Sigred, sealed and deliveredrythe-presence of: A e
{Witness) i ( {Witnessh._
PROBATE: . , . T
STATE.OF South Carolina . COUNTY OF . __Charleston }ss

Personally appeared befors me the undersigned witriass who, being duly sworn, deposed and’said that (s}he saw
the ‘Assignor (and each Assignor if more. than one) sign, seal and deliver the:foregoing Assignment and that {s}he,
together with thé other withess:whose name appears as a withess; witnessed the execution thsreof.

Sworn to and subscribed bsfore me this __ 13th  day

of | April, 2007

(Seal)

My .commisslon expires:._
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EXhiblt nAn

ALL that piece, parcel of lot of land,.situate; lying and being in the County of
Dorchester , State 6f South Carolina, and being shown and designated as Lot-48,
‘Section Two, Oak Knoll Estates, on a plat prepared by G. Robert George. and
Associates, Inc., entitled "Plat Showing a Portion of Oak Knoll Estates, Located

inDorchester County, South Carolina™; said plat: bemg dated November; 1978, and

being duly recorded in the Office of the Clerk of Court for Dorchester County on
December 19, 1978, in Plat Book 26, Page 122 (Cabinet C, Slide 151). Reference
to said plat is hereby craved for a more: complete description reference to
distances, courses, metes, and bounds.

BEING the same premises as’ conveyed to the Mortgagor herein by deed of Patrick
R Watts; Master in Equity for Dorchestér County, dated October- 2, 2006 and
recorded in Book 5619, Page 131 in the RMC Office for Dorchester County
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STATE OF SOUTH CAROLINA ) IN THE COURTOF COMMON PLEAS
v )
COUNTY OF DORCHESTER )} CASE NUMBER: 2012-CP-18- 9\7 53
Harbor National Bank, |
Plaintiff,
} COMPLAINT
V., (Foreclosure-of Real Esctjate){w:}\ -

A%
=

. (Action On Note)

=

S

R D)

Anthony M. Whitfield ,
(Non-Jiiry)
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The Plaintiff, complaining of the Defendant above-named, would respectfull j:=show ugfg thig~
Court: - o
1. The Plaintiffis.a national b‘ankin_g organization organized and existing pursuant to

the laws of the United States of America, with its principal place: of business located in South
C‘ar'oiina. : |

2. Defendant Anthony M. Whitfield is a citizen and resident of the County of
Charleston, State of Souith Carolina..

3 The real property hereinafter described, which s the subject of this action, is situated
and located in:Dorchester County; South Carolina.

4. All parties hereto and all matters herein are within the' jurisdiction of this Court.

FOR A FIRST CAUSE OF ACTION
(Action onNote)

5. Heretofore, on or about October 9, 2007, for value received the Defendant Anthony
M. Whitfield executed and delivered to Harbor National Bank, a certain Promissory Note, Loan No.

40046700, a copy of which:is attached hereto as Exhibit "A" and made a p’art'_‘he,r,eof:'by reference,
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by which, according to the terms and conditions set out therein, Anthony M. Whitfield promised to

pay to Harbor National Bank the sum of One Hundred Thirty-Seven Thousand and no/100

~ ($137,000.00) Dollars, together with interest thereon at the rate of 7.25 % per annum on the unpaid

balance, with a maturity date of October 13, 2012.

6. The payment due under the Note referred to in the preceding paragraph is in default,
and the conditions of said Note have been broken. |

7. Defendant Anthony M. Whitfield has committed an act of default under the aforesaid
Note.

8. The Plaintiff has made demand upon Defendant Anthony M. Whitfield to pay the
entire amount due under the Note, but the said Defendant has failed and refused to make such
payment.

9. The failure of Defendant Anthony M. Whitfield to make payment of the balance due

constitutes a breach of the Note.

10.  Plaintiff elects to, and does declare the entire balance of said indebtedness due and

payable, and that there is due on said note as November 30, 2012, the principal sum of One Hundred
Twenty-Nine Thousand, Three Hundred Forty-Five and 86/100 ($129,345.86) Dollars, accumulated
interest of Two Thousand, Four Hundred Twenty-Two and 54/100 ($2,422.54) Dollars, late fees of
$47.26, and interest continuing to accumulate at the current rate of $26.0488 per diem from
November 30, 2012 until paid in full, together with late charges, the costs and disbursements of this
action, and attorney's fees.

11.  Plaintiff has retained and employed Bernstein & Bernstein, P.A. for the purpose of

instituting and prosecuting this action, and is entitled to recover all costs, expenses and reasonable
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attorneys' fees incurred with respect to this action.

12. By reason of the aforesaid breach of contract, the Plaintiff has suffered damages in
the amount of One Hﬁndred Twenty-Nine Thousand, Three Hundred Forty-Five and 86/100
($129,345.86) Dollars, accumulated interest of Two Thousand, Four Hundred Twenty-Two and
54/100 ($2,422.54) Dollars, late fees of $47.26, and interest continuing té accumulate at the current
rate of $26.0488 per‘diem from November 30, 2012 until paid in full, together with late charges, the

costs and disbursements of this action, and attorney's fees.

FOR A SECOND CAUSE OF ACTION
(Mortgage Foreclosure)

13.  The allegations of paragraphs One (1) through Twelve (12) of this Complaint are
realleged as if repeated herein verbatim.

14.  To further secure his obligation under the aforesaid Promissory Note, on October 9,
2007, Anthony M. Whitfield executed a Real Estate Mortgage, whereby to secure the liability under
the Prpmissory Note and any further advances thereof, a mortgage was granted to and upon the
following described property, to wit:

ALL that piece, parcel or lot of land, with improvements thereon, lying and
being in the county of Dorchester, in the State of South Carolina, measuring and
containing 0.5 of an acre, and butting and bounding as follows, to wit: North
generally on lands of Mrs. Annie J. Roszell, 105 feet; East generally on lands of Mrs.
Annie J. Roszell, 201 feet; South generally on a public road known as Jamison Road,
105 feet; and West generally on lands of Mrs. Annie J. Roszell, 210 feet; be the said
dimensions, more or less, and having such shape, form and marks, curses, distances
buttings, boundings and content as delineated on a plat of the same by H.H. Foster,
R.L.S., surveyed October 25, 1958 a copy of which is made a pat of this by reference
and is recorded in the RMC Office for Charleston County in Plat Book Tat Page 25.
Said lot having such size, shape, dimensions, buttings and boundings as will more
fully appear by reference to said plat. ‘

' Being the same property conveyed to Anthony M. Whitfield by deed of

Page -3-

R. 165



Patrick R. Watts, Master in Equity for Dorchester County dated April 19, 2006 and
recorded in the Register of Deeds Office for at Book 5312 at Page 243.

TMS # 154-03-00-006.000

Address: 9708 Jamison Road, Ladson, SC 29456
(hereinafter referred to as the JAMISON ROAD PROPERTY); a true and correct copy of the said
Mortgage is attached hereto as Exhibit “B." |

15.  On October 18, 2007, the said Mortgage was recorded in the Office of the Register
of Deeds for Dorchester County iﬁ Book 6318, at page 57.

16.  According to the terms and conditions of the aforesaid Real Estate Mortgage, it is
- provided that in the event of default in the payment of any installment when due, the entire principal
and accrued interest shall at once become due and payable without notice, at the option of the holder,
and if the same should be placed in the hands of an attorney for collection, all cost of collection,
including a reasonable attorney's fees, shall become an obligation of the Defendant Anthony M
Whitfield, to be secured by the said mortgage as part of the debt secured thereby.

17.  Further, under the terms and conditions of the said Mortgages, it was agreed ti1at the
mortgagor would pay all taxes, assessments, water rates, other governmental or municipal charges,
fines or impositions for which provisions were nét otherwise made, and if the mortgagor failed to
do so, the mortgagee might pay same, which amount, together with interest thereon, would be
secured by said mortgage.

18.  According to the terms of the said Mortgages and the Assignment of Leases and
Rents, and as additional security, the Defendant assigned all rents, issues and profits of the

mortgaged premises from and after any default thereunder, and should legal proceedings be instituted
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pursuant to said mortgage, the mortgagee, its successors or assigns, were given the right to have a

Receiver appointed of the fents, issues and profits, who, after deducting all charges and expenses

. attending such proceedings, and the execution of his trust as Receiver, shall apply the residue of the

rents, issues and pfoﬁts toward the debt secured by said mortgage.

19.  The payment due under said Note is due and has been in default since Qctober 13,
2012, and the conditions of said mortgage have been broken. |

20. Thé entire balance of said indebtedness due and payable, and that there is due on said
not'e as of November 30, 2012, the sum of One Hundred Twenty-Nine Thousand, Three Hundred
F orty-Fiv.e and 86/100 ($129,345.86) Dollars, accumulated interest of Two Thousand, Four Hundred
Twenty-Two and 54/100 ($2,422.54) Dollars, late fees of $47.26, and interest continuing to
accumulate at the current rate of $26.0488 per diem from November 30, 2012 until paid in full,
together with late gharges, the costs and disbursements of this action, and attorney's feés.

21.  Plaintiff'has retained and employed Bemstein & Bernstein, P.A. for the purpose of

' instituting and prosecuting this action, and is entitled to recover all costs, expenses and reasonable

attorneys' fees.incurred with respect to this action.

22.  The Plaintiff is entitled to an Order foreclosing the mortgage upon the JAMISON
ROAD PROPERTY, and the proceeds of the said foreclosure to be distributed first to the costs and
expenses of the sale thereof, second to be applied against accrued principal and interest under the
Note and mortgage, third to payment of the costs, expenses and reasonable attorneys fees incurred
by the Plaintiff in prosecuting this foreclosure action, and the Court should thereafter pay any excess

proceeds of sale to such claimants in such priorities as their interests may appear.
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FOR A THIRD CAUSE OF ACTION
(Appointment of Receiver)

23.  The allegations of Paragraphs One (1) through Twenty-Two (22) of this Complaint
are realleged as if repeatéd herein verbatim.

24, To further secure his obligation under the aforesaid Promissory Note, on October 9,
2007, Anthony M. Whitfield executed an Assignment of Leases and Rents, whereby to secure the
liability under the Promissory Note and any further advances thereof, the Defendant assigned all
leases and rents from fhe subject PROPERTY to the Plaintiff: a true and correct copy of the said
A§signment of Leases and Rents is attached hereto as Exhibit “C."

25.  OnOctober 18, 2007, the said Assigmnent of Leases and Rents was recorded in the
Office of the Registér of Deeds for Dorchester County in Book 6318, at Page 67.

26. Accordiné to the terms of the said Assignment of Leases and Rents, and as additional
security, the Defendant assigned all rents, issues and profits of the JAMISON ROAD PROPERTY
from and after any default thereunder, and should legal proceedings be instit_uted pursuant to said
Assignment of Leases and Rents, the Plaintiff were given the right to have a Receiver appoiﬁted of
the rents, issues and profits, who, after deducting all charges and expenses .at‘tending such
proceedings, and the execution of his trust as Receive, shall apply the residue of the rents, issues
and profits toward the .secured debt.

27.  The payments due under said Note is due and has been in default since October 13,
2012, and the conditions of said Assignment of Leases and Rents have been broken.

28.  The entire balance of said indebtedness is due and payable, and that there is due on

said note as of November 30, 2012, the sum of One Hundred Twenty-Nine Thousand, Three
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Hundred Forty-Five and 86/100 ($129,345.86) Dollars, accumulated interest of Two Thousand, Four
Hundred Twenty-Two and 54/100 ($2,422.54) Dollars, late fees of $47.26, and interest continuing
to accumulate at the current rate of $26.0488 per diem from November 30, 2012 until paid in full,
together with late charges, the costs and disl;ursements of this action, and attorney's fees.

29.  The Plaintiff is entitled to have a Receiver appointed for the JAMISON ROAD
PROPERTY to collect all income from the said PROPERTY, to pay expenses associatéd therewith,
including the fees of the Receiver, and to remit the balance of such collecﬁoﬁs fo the Plaintiff to
apply toward the secured debt hereunder.

FOR A FOURTH CAUSE OF ACTION
(Action on Note)

{ 30. Heretofore, on or about October 9, 2007, for value received the Defendant Anthony
M. Whitfield executed and delivered to Harbor National Bank, a certain Promiésory Note, Loan No.
40047100, a copy of which is attached hereto as Exhibit "D" and made a part hereof by reference,
by which, according to the terms and conditions set out therein, Anthony M. Whitfield promised to
pay to Harbor National Bank the sum of One Hundred Twenty Thousand and no/100 ($120,000.00)
Dollars, together with interest thereon at the rate of 7.25 % per annum on the unpaid balance, with
a maturity date of October 13, 2012.

(3 31.  The payment due under the Note referred to in the preceding paragraph is in default,
and the conditions of said Note have been broken. -

B 32.  Defendant Anthony M. Whitfield has committed an act of default under the aforesaid
Note.

2 33.  The Plaintiff has made demand upon Defendant Anthony M. Whitfield to pay the
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entire amount due under the Note, but the said Defendant has failed and refused to make such

payment.

~

‘—!'/' 34.  The failure of Defendant Anthony M. Whitfield to make payment of the balance due
constitutes a breach of the Note.
Iy, 35.  Plaintiff elects to, and does declare the entire balance of said indebtedness due and
payable, and that there is due on said note as November 30, 2012, the principal sum of One Hundred
, Thirtéen Thousand, Two Hundred Ninety-Three and 56/100 ($113,293.56) Dollars, accumulated
interest of Two Thousand, One Hundred Twenty-One and 89/100 ($2,12} .89) Dollars, late fees of
$41.40, and interest continuing to accumulate at the current rate of $22.8161 per diem from
November 30, 2012 until paid in full, together with late charges, the costs and disbursements of this
action, and attorney's fees.
| 36.  Plaintiff has retained and employed Bernstein & Bernstein, P.A. for the purpose of
instituting and prosecuting this action, and is entitled to recover all costs, expénses and reasonable
attorneys' fees incurred with respect to this action.

] 7 37. Byreason of the aforesaid breacﬁ of contract, the Plaintiff has suffered damages in
the amount of One Hundred Thirteen Thousand, Two Hundred Ninety-Three and 56/100
(8113,293.56) Dollars, accumulated interest of Two Thousand, One Hundred Twenty-One and
89/100 ($2,121.89) Dollars, late fees of $41.40, and interest continuing to accumulate at the current

rate of $22.8161 per diem from November 30, 2012 until paid in full, together with late charges, the

costs and disbursements of this action, and attorney's fees.
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FOR A FIFTH CAUSE OF ACTION
(Mortgage Foreclosure)

\ ': 38.  Theallegations of paragraphs Thirty (30) through Thirty-Seven (37) of this Complaint
are realleged as if repeated herein verbatim. o
[ &, 39.  To further secure his obligation under the aforesaid Promissory Note, on October 9,
2007, Anthony M. Whitfield executed a Real Estate Mortgage, whereby to secure the liability under
the Promissory Note and any further advances thereof, a morfgage was gfanted to and upon the
following described property, to wit:
ALL that certain piece, parcel or lot of land, with the buildings and
improvements thereon, situate, lying and being in the County of Dorchester, State of
South Carolina, and being known and designated as Lot 46, Section B, of Auburn
Hills at Scott’s Mill, as shown on that certain plat entitled: “AUBURN HILLS AT
SCOTT’S MILL LOTS 1 THRU 51, LOTS 202 THRU 2209", dated July 22, 2003,
and recorded in the Register of Deeds Office for Dorchester County in Plat Book K,
Page 70. Said lot having such size, shape, dimensions, buttings and boundings as
will by reference to said plat more fully and at large appear.
Being the same premises as conveyed to Anthony M. Whitfield by deed of
Patrick R. Watts, Master in Equity for Dorchester County dated September 11, 2006
" and recorded in the Dorchester County Register of Deeds in Book 5582at Page 020.
TMS # 129-12-11-034.000
Address: 131 Tyron Road, Summerville, SC 29483
(hereinafter referred to as the TYRON ROAD PROPERTY); a true and correct copy of the said
Mortgage is attached hereto as Exhibit “E."
, 'Y 40.  OnOctober 18, 2007, the said Mortgage was recorded in the Office of the‘ Register
of Deeds for Dorchester County in Book 6318, at page 18.
] i, 41.  According to the terms and conditions of the aforesaid Real Estate Mortgage, it is

provided that in the event of default in the payment of any installment when due, the entire principal
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and accrued inter;st shall at once become due and payable without notice, at the option of the holder,
and if the same should be placed in the hands of an attorney for collection, all cost of collection,
including a reasonable attorney's fees, shall become an obligation of the Defendant Anthony M.
Whitfield, to be secured by the said mortgage as part of the debt secured thereby.

\ 7 42.  Further, under the terms and conditions of the said Mortgages, it was agreed that the
mortgagor would pay all taxes, assessments, water rates, other governmental or municipal charges,
fines or impositions for which provisions were not otherwise made, and if the mortgagor failed to
do so, the mortgagee might pay same, which amount, together with interest thereon, would be
secured by said mortgage.

\ 36 43.  According to the terms of the said Mortgages and the Assignment of Leases and
Rents, and as additional security, the Defendant assigned all rents, issués and profits of the
mortgaged premises from and after any default thereunder, and should legal proceedings be instituted
pursuant to said mortgage, the mortgagee, its successors or assigns, were given the right to have a

Receiver appointed of the rents, issués and profits, who, after deducting all charges and expenses
attending such proceedings, and the execution of his trust as Receiver, shall apply the residue of the
rents, issues and profits toward the debt secured by said mortgage.

\ q 44.  The payment due under said Note is due and has been in default sincé October 13,
2012, and the conditions of said mortgage have been broken.

D 45. The entire balance of said indebtedness due and payable, and that there is due on said
note as of November 30, 2012, the sum of One Hundred Thirteen Thousand, Two Hundred Ninety-
Three and 56/100 ($113,293.56) Dollars, accu:hulated interest of Two Thousand, One Hundred

Twenty-One and 89/100 ($2,121.89) Dollars, late fees of $41.40, and interest continuing to
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accumulate at the current rate of $22.8161 per diem from November 30, 2012 until paid in full,
together with late charges, the costs and disbursements of this action, and attorney's fees.

7 | 46.  Plaintiff has retained and employed Bemnstein & Bernstein, P.A. for the purpose of
instituting and prosecuting this action, and is entitled tb recover all costs, expenses and reasonable
attorneys' fees incurred with respect to this action.

i 47.  The Plaintiff is entitled to an Order foreclosing the mortgage upon the TYRON
ROAD PROPERTY, and the proceeds of the said foreclosure to be distributed first to the costs and
expenses of the sale thereof, second to Be applied against accrued principal and interest under the
Note and mortgage, third to payment of the costs, expenses and reasonable attorneys fees incurred
by fhe Plaintiff in prosecuting this foreclosure actioﬁ, and the Court should thereafter pay any excess

proceeds of sale to such claimants in such priorities as their interests may appear.

FOR A SIXTH CAUSE OF ACTION
(Appointment of Receiver)

1 ’S 48.  Theallegations of Paragraphs Thirty (30) through Forty-Seven (47) of this .Complaint
a:re realleged as if repeated herein verbatim.

L\( 49.  To further secure his obligation under the aforesaid Promissory Note, on October 9,
2007, Anthony M. Whitfield executed an Assignment of Leases and Rents, whereby to secure the
liability under the Promissory Note and any further advances thereof, the Defendant assigned all
leases and rents from the subject TYRON ROAD PROPERTY to the Plaintiff; a true and co&éct
copy of the said Assignment of Leases and Rents is attached hereto as Exhibit “F."

14/ 50, On October 18, 2007, the said Assignment of Leases and Rents was recorded in the

Office of the Register of Deeds for Dorchester County in Book 6318, at Page 28.

Page -11-

R.173



J& S Accc;rding to the terms of the said Assignment of Leases and Rents, and as additional
security, the Defendant assigned all rents, issues and profits of the TYRON ROAD PROPERTY
from and after any default thereunder, and should legal proceedings be instituted pursuant to said
Assignment of Leases and Rents, tﬁe Plaintiff were given the right to have a Receiver appointed of
the rents, issues and profits, who, after deducting all charges and expenses attending such
proceedings, and the execution of his trust as Receiver, shall apply the residue of &e rents, issues
and profits toward the secured debt.
7% 52.  The payments due under said Note is due and has been in default since October 13,
2012, and the conditions of said Assignment of Leases and Rents have been broken.
Dy 53 The entire balance of said indebtedness is due and payable, and that there is due on
said note as of November 30, 2012, the sum of One Hundréd Thirteen Thousand, Two Hundred
Ninety-Three and 56/100 ($113,293.56) Dollars, accumulated interest of Two Thousand, One
Hundred Twenty-One and 89/100 ($2,121.89) Dollars, late fees of $4_1 .40, and interest continuing
to accumulate ét the current rate of $22.8161 per diem from November 30, 2012 until paid in full,
together with late cﬁmges, the costs and disbursements of this action, and attorney's fees.

1 Ql 54.  The Plaintiff is entitled to have a Receiver appointed for the TYRON ROAD
PROPERTY to collectall incoine from the said PROPERTY, to pay expenses associated thérewith,
including the fees of the Receiver, and to remit the balance of such collections to the Plaintiff to
apply toward the secured debt hereunder. |

WHEREFORE, the Plaintiff prays for judgment as follows:

(D Under the First Cause of Action, for judgment against Defendant Anthony M.
Whitfield in the amount of One Hundred Twenty-Nine Thousand, Three Hundred Forty-Five and
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86/100 ($129,345.86) Dollars, accumulated interest of Two Thousand, Four Hundred Twenty-Two
and 54/100 ($2,422.54) Dollars, late fees of $47.26, and interest continuing to accumulate at the
current rate of $26.0488 per diem from November 30, 2012 until paid in full, together with late
charges, the costs and disbursements of this action, and attorney's fees;
(2)  Under the Second Cause of Action, that
(@  That the amount due upon the said Note .and Mortgage against the JAMISON ROAD
PROPERTY held by the Plaintiff be ascertained and determined under the direction of this
Cﬁurt, together with attorneys fees and the costs of this action.
(b)  That the Plaintiff's Mortgage against the JAMISON ROAD PROPERTY be declared
a first lien and that Plaintiff has judgment of foreclosure for the amount found to be due and
owing under the promissory note, together with any taxes or insurance premiums which may
be due, with a reasonable sum as attorney's fees, and the costs of this action.
(c¢)  That the JAMISON ROAD PROPERTY be sold under the direction of this Court,
 the equities of redemption are barred, and that the proéeedﬁ of sale are applied as
follows:
First, to the costs and expenses of the within aétiqn and sale,
Second, to the payment and discharge of the amount due on the Plaintiff's Note and
Mortgage, with the costs and disbursements of this action together with attorneys'
fees, and » '
Third, the surplus, if any, be distributed according to law; and
3) Under the Third Cause of Action, for the Appointment of a Receiver to collect all
income from the said JAMISON ROAD PROPERTY, to pay expenses associated therewith,
including the fees of the Receiver, and to remit the balance of such collections to the Plaintiff to
apply toward the secured debt; and
(4)  Under the Fourth Cause of Action, for judgment against Defendant Anthony M.
Whitfield inthe amount of One Hundred Thirteen Thousand, Two Hundred Ninety-Three and 56/100
($113,293.56) Dollars, accumulated interest of Two Thousand, One Hundred Twenty-One and
89/100 ($2,121.89) Dollars, late fees of $41.40, and interest contihuing to accumulate at the current
rate of $22.8161 per diem from November 30, 2012 until paid in full, together with late charges, the
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costs and disbursements of this action, and attorney's fees;

) Under the Fifth Cause of Action, that

(a) That the amount due upén the said Note and Mortgage against the TYRON ROAD

PROPERTY held by the Plaintiff be ascertained and determined under the direction of this

Court, together with attorneys fees and the costs of this action.

(b)  That the Plaintiff's Mortgage against the TYRON ROAD PROPERTY be declared

a first lien and that Plaintiff has judgment of foreclosure for the amount found to be due and

owing under the promissory note, together with any taxes or insurance premiums which may

be due, with a reasonable sum as attorney's fees, and the costs of this action.

(c)  That the TYRON ROAD PROPERTY be sold under the direction of this Court, the
equities of redemption are barred, and that the proceeds of sale are applied as
follows:

First, to the costs and expenses of the within action and sale,
Second, to the payment and discharge of the amount due on the Plaintiff's Note and
Mortgage, with the costs and disbursements of this action togeth;:r with aﬁomeys‘
fees, and
Third, the surplus, if any, be distributed according to law; and
'6) Under the Sixth Cause of Action, for the Appointment of a Receiver to collect all
income from the said TYRON ROAD PROPERTY, to pay expenses associated therewith, including
the fees of the Receiver, and to remit the balance of such collections to the Plaintiff to apply toward
the secured debt; and

7) For such other and further relief as may be just and proper.

BERNSTEIN & BERNSTEIN, P.A.

LA

Robert A. Bernstein
Post Office Box 20519
Charleston, SC 29413-0519
(843) 529-1111
December 7, 2012 (843) 529-0035 (fax)
Charleston, South Carolina ATTORNEYS FOR THE PLAINTIFF
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REAL ESTATE MORTGAGE
{With Future Advance Clause) -

1. DATE AND PARTIES. The date of this Mortgage Is __10/09/2007 . and ths partiss and thelr addresses
are as follows:

MORTGAGOR:  ANTHONY M WHITFIELD
2141 DORCHESTER ROAD
NORTH CHARLESTON, SC 29405

O Rofer to the Addendum which is attached and incorporated herein for additional Mortgagors.

LENDER: Harbor National Bahk
1503 Old Towne Road
Charleston, SC 29407

2. MORTGAGE. For good end valuable consideraticn, the receipt and sufficiency of which is acknowledged, and to secure -
the Secured Debt ({hereafter defined), Mortgagor grants, bargains, conveys and mortgages to Lender the following
described property:

SEE ATTACHED EXHIBIT ‘A’

The property is located in DORCHRSTER at 9708 JAMISON =

(County) .
ROAD , LADSON . South Carolina 29456
{Address) — {City) T ZpCoda] -

Together with all rights, easements, appurtenances, royaltiss, mineral rights, oil and gas rights, crops, timber, all
diversion payments or third party payments made to crop producers, and all existing and future mprovements,
structures, fixtures, and replacements that may now, or at any time in the future, be part of the real estate described
above (all referred to as "Property”). The term Property also includes, but is not limited to, any and all water wells,
water, ditches, reservolrs, reservoir sites and dams located on the real estate and ail riparian and water rights associated
with the Property, however established.

STUTH CARGLISA - ASRICULTURALICOMMERGIAL REAL ESTATE SECURITY [NSTRUMERT (XOT FOR FIXOA, FHLM, FHA OR VA USE, AND KT FUR CONSUMER PURPOSER) (page 1 of 8)
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3. MAXIMUM OBLIGATION LIMIT. The total princlpal amount of the Secured Debt (hereafter defined) secured: by this

Mortgage at any ons time shall not exceed § 137,000.00 . This limitation of amount does not Include
interest, loan charges, commitment fees, broksrage commissions, sttorneys’ fees and other charges validly made
pursuant to this Mortgage and does not apply to advances {or interest accrued on such advances) made under the terms
of this Mortgage to protact Lender’s sscurity and to perform any of tha covenants contalned In this Mortgage. Interast
under the Note will be deferred, accrued or capitalizad; however, Mertgagse shall not be required to defer, accrus or
capitalize any interest except as provided in the Note. Future advances are contemplated and, along with other future
obligations, are secured by this Mortgage even though all or part may not yet be advanced. Nothing In thls Mortgage,
however, shall constitute a commitment to make additional or future loans or advances In any amount. Any such
commitment would need to be agreed to in a separate writing.

4. SECURED DEBT DEFINED. The term "Secured Debt” includes, but is not limited to, the following:

A. The promissory note(s), contract{s), guaranty(les) or other evidence of dabt described below and all extensicns,
renewals, modifications or substitutions (Evidence of Debt) fe.g., borrower’s name, nota amount, interest rate,
maturity date): )

One note of even date in the principal amount of 137,000.00 with final payment
due 10/13/2012

B. All future advances from Lender to Mortgagor or other future obligations of Mortgagor to Lender under any
promissory note, contract, guaranty, or other evidence of debt existing now or exscuted after this Mortgage
whether or not this Mortgage is specifically referred to in the evidence of debt.

C. All obligations Mortgagor owes to Lender, which now exist or may later arise, to the extent not prohibited by law,
including, but not limited to, liabilities for overdrafts relating to any deposit account agreement beatwesn
Mortgagor and Lender.

D. All additional sums advanced and expenses incurred by Lender for insuring, preserving or otherwise protacting the
Property and its value and any other sums advanced and expenses incurred by Lender under the terms of this
Mortgage, plus interest at the highest rate in effect, from time to tims, as provided in the Evidence of Debt.

E. Mortgagor's parformance under the terms of any Instrument evidencing a debt by Mortgagor to Lender end any
Mortgage securing, guarantying, or otherwise relating to the debt.

If more than ons person signs this Mortgage as Mortgagor, each Mortgagor agress that this Mortgage will secure all
future advances and future obligations described above that are given to or Incurred by any one or more Mortgager, or
any ohe or more Mortgagor and others. This Mertgage wilil not secure any other debt if Lendar feils, with respect to such
o:her dggi‘., to make any required disclosure about this Mortgagse or if Lender falls to give any required notice of the right
of rescisston.

PAYMENTS. Mortgagor agress to make all payments on the Secured Debt when due and In accordance with the terms
of the Evidence of Debt or this Mortgage.

WARRANTY OF TITLE. Mortgagor covenants that Mortgagor Is lawfully seized of the estate conveyéd by this Mortgage
and has ‘the right to grant, bargain, convey, seil, and mortgage the Property and warrants that the Property is
unencumbered, except for encumbrances of record.

CLAIMIS AGAINST TITLE. Mortgagor will pay all taxes, assessments, fiens, encumbrances, lease payments, und
rents, utilities, and other charges relating to the Property when due. Lender may require Mortgagor to provide to Lender
copies of all notices that such amounts are due and the receipts evidencing Mortgagor's payment. Mortgagor will defend
title to the Property against any claims that would impair the lien of this Mortgage. Mortgagor agrees to assign to
Lender, as requested by Lender, any rights, claims or defenses which Mortgagor may have agalnst parties who supply
{abor or materials to improve or maintain the Property. )

PRIOR SECURITY INTERESTS. With regard to any other mortgage, deed of trust, security agreesment or other lien
document that created a prior security interest or encumbrancs on the Property and that may have priority over this
Mortgage, Mortgagor agrees: .
A. To make all payments when dus and to perform or comply with all covenants.
B. To promptly deliver to Lender any notices that Mortgagor receives from ths holder.
C. Not to meke or psrmit any modification or extension of, and not to request or accept any future edvances under
any nots or agresment secured by, the other mortgage, deed of trust or secu agreement unless Lender
consents in writing.

DUE ON SALE OR ENCUMBRANCE. Lender may, at its option, declars the entire balance of the Sscured Debt to be
tmmediately due and payable upon the creation of any lien, encumbrance, transfer, or sale, or contract for any of these
on the Property. However, if the Property Includes Mortgagor's residence, this section shall be subject to the restrictions
Imposed by federal law (12 C.F.R. 681), as applicable. For the purposes of this section, the term “Property” also
includes any interest to all or any part of the Property. This covenant shall run with the Property and shall remain in
offect until the Secured Debt is paid in full and this Mortgage is released.

' : (page 2 of 8)
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10. TRANSFER OF AN INTEREST IN THE MORTGAGOR. If Mortgagor Is an entity other than a natural person {such as a
corporation or other organization), Lender may demand immediate payment if (1) a beneficial interest In Mortgaqor Is sold
or tranaferred; (2) there is a change in elther the Identity or number of members of a partnership or similar entity; or (3)
there is a change In ownership of more than 25 percent of ths voting stock of a corporation or similar entity. However,
Lender may not demand payment In the above situations If it is prohibited by law as of the date of this Mortgags.

11.ENTITY WARRANTIES AND REPRESENTATIONS. If Mortgagor is an entity other than a natural person (such as a
corporation or other organization), Mortgagor makes to Lender the following warranties and representations which shall
be continuing as long as the Secured Debt remains outstanding: .

A. Mortgagor s an entity which Is duly organized and validly existing in the Mortgagor’s state of Incorporation (or
organization). Mortgagor is in good standing in all states In which Mortgagor transacts business. Mortgagor has
the power and authority to own the Property and to carry on its business as now being conducted and, as
applicable, Is qualifled to do so in each state in which Mortgagor operates.

B The execution, delivery and performance of this Mortgage by Mortgagor and the obligation evidenced by the
Evidence of Debt are within the power of Mortgagor, have been duly authorized, have received all necessary
governmental approval, and will not violate any provision of law, or order of court or governmental agency.

C. Other than disclosed in writing Mortgagor has not changed its neme within the last ten years and hes not used
any other trade or fictitious name. Without Lender’s prior written consent, Mortgagor does not and will not use
amq gltr;sr name and will preserve its existing name, trade names and franchises until the Secured Debt Is
satisfied.

12. PROPERTY CONDITION, ALTERATIONS AND INSPECTION. Mortgagor will kesp the Property In good condition and make
all repaire that are reasonably necessary. Mortgagor will give Lender prompt notice of any loss or demage to the
Property. Mortgagor will keep the Property free of noxious weeds and grasses. Mortgagor will not initlate, join in or
consent to any change in any private restrictive covenant, zoning ordinance or other public or private restriction limiting
or defining the uses which may bs made of the Propsrty or any part of the Property, without Lender's prior written
consent. Mortgagor will notify Lender of all demands, proceedings, claims, and actions against Mortgagor or any other
owner made under law or regulation regarding use, ownership and occupancy of the Property. Mortgagor will comply
with all legal requirements and restrictlons, whather public or private, with respect to the usa of the Property. Mortgagor
also agrees that the nature of the occupancy and use will not change without Lender’s prior written consent.

No portion of the Property will be removed, demolished or materially altered without Lender’s prior written consent
except that Mortgagor has the right to remove items of personal property comprising a part of the Property that become
worn or obsolete, provided that such personal property is replaced with other personal property at least equal in value to
the replaced personal property, free from any title retention device, security agreement or other encumbrance. Such
replacement of personal property will be deemed subject to the security interest created by this Mortgage. Mortgagor
shall not partition or subdivide the Property without Lender’s prior written consent. Lender or Lender's agents may, .at
Lender‘s option, enter the Property at any reasonable time for the purpose of inspecting the Property. Any inspaction of
the Proparty shall be entirely for Lender’s benefit and Mortgagor will in no way rely on Lender’s inspection.

13.AUTHORITY TO PERFORM. If Mortgagor falls to perform any of Mortgagor's duties under this Mortgage, or any other
mortgage, deed of trust, security agreement or other llen document that has priority over this Mortgage, Lender may,
without notice, perform the duties or cause them to bs performed. Mortgagor appoints Lender as attorney in fact to sign
Mortgagor's name or pay any amount necessary for parformance. If any construction on the Property is discontinued or
not carrfed on In a reasonabls manner, Lender may do whatsver is necessary to protect Lender’s security interest in the
Property. This may Include completing the construction.

Lendsr’s right to perform for Mortgagor shall not create an obligation to perform, and Lender’s failure to perform will not
Ereclude Lender from exercising any of Lender's other rights under the law or this Mortgage. Any amounts peld by

ender for insuring, preserving or otharwise protecting the Property and Lender’s security interest will be dus on demand
and wili bear interest from the date of the payment until paid in full at the interest rate in effect from time to time
according to the terms of the Evidence of Debt.

14.ASSIGNMENT OF LEASES AND RENTS. Mortgagor assigns, grants, bargains, conveys and mortgages to Lender as
additlonal security all the right, title and interest in the following (Property).

A. Existing or future leases, subleases, licenses, guaranties and any other written or verbal agresments for the use
and occupancy of the Property, including but not limited to, any extensions, renswals, modifications or
replacements (Leases).

B. Rents, issues and profits, including but not limited to, security deposits, minimum rents, percentage rents,
additional rents, common area malntenance charges, parking charges, real estate taxes, other applicable taxes,
insurance premium contributions, liquidated damages following default, cancellation premiums, “loss of rents®
Insurance, gusst receipts, revenuss, royalties, proceeds, bonuses, accounts, contract rights, genera! Intangibles,
and all rights and claims which Mortgagor may have that in any way pertain to or are on account of the use or
occupancy of the whole or any part of the Property {Rents).

In the event any item listed as Leases or Rents is determined to be personal property, this Assignment will elso be
regarded as a security agreement.

Mortgagor will promptly provide Lender with coples of the Leases and will certify these Leeses are true and correct
copies. The existing Leases will be provided on execution of the Assignment, and all future Leases and any other
information with respect to these Leases will be provided immediately after they are executed. Mortgagor may collect,
receive, aenjoy and use ths Rents so long as Mortgagor is not in default. Mortgagor will not collect in advance any Rents
due In future lease pericds, unless Mortgagor first obtains Lendsr’s written consent. Upon default, Mortgagor will receive
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any Rents In trust for Lender and Mortgagor will not commingle the Rents with any other funds. When Lender so directs,
Mortgagor will endorse and deliver seny payments of Rents from the Property to Lender. Amounts collacted” will ber
applied st Lender’s discretion to the Secursd Dabts, the costs of managing, protecting and preserving the Property, and
other necessary expenses. Mortgagor agrees that this Security Instrument Is immediately effective betwean Mortgagor
and Lender and effective as to third parties on the recording of this Assignment.

As long as this Assignment is in effect, Mortgagor warrants and represents that no default exists under the Leases, and
the parties subject to the Leases have not violated any applicable law on leases, licenses and landlords and tenants.
Mortgagor, at its sole cost and expsense, will keep, observe and perform, and require all other parties to the Leases to
comply with the Leases and any applicable law. f Mortgagor or any party to the Lease defauits or falls to observe any
applicable law, Mortgagor will promptly notify Lender. If Mortgagor neglects or refuses to enforce compliance with the
terms of the Leases, then Lender may, at Lerder’s option, enforce compliance. .

Mortgagor will not sublet, modify, extend, cancsl, or otherwise alter the Leases, or accept the surrender of the Property
covered by the Leases (uniess the Leases so require) without Lendar's consent. Martgagor will not assign, compromise,
subordinate or encumber the Laasses and Rents without Lender's prior written consent. Lender does not assume or
become liable for the Propsrty’s maintenance, depreciation, or other losses or demages when Lender ‘acts to manage,
protect or preserve the Property, except for losses and damages due to Lendar’s gross negligence or intentional torts,
Otherwise, Mortgagor will indemnify Lender and hold Lender harmlsss for all liabiiity, logs or damage that Lender may
incur when Lender opts to exercise any of its remedies against any party obligated under the Leases.

15. CONDOMINIUMS; PLANNED UNIT DEVELOPMENTS. if the Property Includes a unit in a condominium or a planned unit
development, Mortgagor will perform all of Mortgagor’'s duties under the covenants, by-laws, or regulations of the
condominium or planned unit development.

16.DEFAULT. Mortgagor will be in default if any of the following occur:
A. Any party obligated on the Secured Debt fails to make payment when dus;
B. A breach of any term or covenant in this Mortgage, any prior martgage or any construction loan agresment,
sDe%uritv agresment or any othar document evidencing, guarantying, securing or otherwise relating to the Secured
ebt; .
The making or furnishing of any verbal or written representation, statement or warranty to Lender that is false or
incorrect in any material respect by Martgagor or any person or antity obligated on the Sscured Debt;
. The death, dissolution, or insolvency of, appointment of a receiver for, or application of any debtor ralief law to,
Mortgagor or any person or entity obligated on the Secured Debt; )
A good faith bslief by Lender at any time that Lender is insecure with respact to any person or entity obligated on
the Secured Debt or that the prospect of any payment is Impaired or the valua of the Property Is impaired;
A material adverse change in Mortgagor’s business Including ownarship, management, and financial conditions,
which Lender In its opinion believes impairs the valus of the Property or repayment of ths Secured Debt; or
. Any loan proceads are used for a purpose that will contribute to excassive erosion of highly erodible land or to the
gon&r?ggn N?f wetlands to preduce en agricultural commodity, as further explained in 7 C.F.R. Part 1840, Subpart

17.REMEDIES ON DEFAULT. In some instances, federal and state law wili require Lender to provide Mortgagor with notice
of the right to curs, mediation notices or other notices and may establish time schedules for foreclosure actions. Subject
to these limitations, if any, Lender may accelsrate the Secured Debt and foreciose this Mortgage in a manner provided by
law if this Mortgagor is in default.

At the option of Lender, ali or any part of the agreed fees and charges, accrued interest and principal shall become
lmmadiatelY due and payable, after giving notice if required by law, upon the occurrence of a default or anytime
thereafter. In addition, Lender shall be entitled to all the remedies provided by law, the Evidence of Debt, other evidences
of debt, this Mortgage and any related documents. All remedies are distinct, cumulative and not exclusive, and the .
Lender is entitied to all remedies provided at law or equity, whether expressly set forth or not. The acceptance by Lender
of any sum In payment or partial payment on the Secured Debt after the balance is due or is accelerated or efter
foreclosure proceedings are filed shail not constitute a walver of Lender's right to require full and complete cure of any
existing dafault, By not exercising any remedy on Mortgagor's default, Lender does not waive Lender's right to later
consider the event a default if it continues or happans again.

18.EXPENSES; ADVANCES ON COVENANTS; ATTORNEYS’ FEES; COLLECTION COSTS. Except when prohibited by law,
Mortgagor agrees to pay all of Lender's expenses if Mortgagor breaches any covenant in this Mortgags. Mortgagor will
also pay on demand all of Lender's expenses incurred in collecting, Insuring, preserving or protecting the Property or in
any inventories, audits, inspections or other examination by Lender In respect to the Property. Mortgagor agrees to pay
all costs and expenses Incurred by Lender in enforcing or protecting Lender's rights and remedies under this Mortgags,
including, but not limited to, attorneys’ fees, court costs, and other legal expenses. Once the Secured Debt is fully and
finally paid, Lender agrees to release this Mortgage and Mortgagor agrees to pay for any recordation costs. All such
amounts are dus on demand and will bear Interest from the time of the advance at the highest rate in effect, from time
to time, as provided in the Evidence of Debt and as permitted by law.

19. ENVIRONMENTAL LAWS AND HAZARDOUS SUBSTANCES. As used in this section, (1) “"Environmental Law® means,
without limitaticn, the Comprehensive Environmental Response, Compensation and Liabllity Act (CERCLA, 42 U.S.C.
9801 et seq.), all other federal, state and local laws, regulations, ordinances, court orders, attorney general opinions or
interpretive letters concerning the public heaith, safety, walfare, environment or a hazardous substance; and (2)
“Hazardous Substance” means any toxic, radioactive or hazardous material, waste, pollutant or contaminant which has

G M m D O
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characteristics which render the substance dangerous or potentially dengerous to the public health, safety, welfare or

. environment. The term Includes, without limitation, any substances defined a8 "hazardous material," "toxic substances,"
*hazardous waste® or "hazardous substance® under any Environmental Law. Mortgagor represents, warrants and agrees
that, except as previously disclosed and acknowledged in writing:

A. No Hazardous Substance has bean, Is, or will ba located, transported, manufactured, treated, refined, or handled
by any parson on, under or about the Property, except in the ordinary course of business and In strict compliance
with all applicable Environmental Law. ’

B. II\,Ilcortg'iieor has not and will not cause, contribute to, or permit the release of any Hezardous Substance on the

roperty.

C. Mortgagor will immediately notify Lender if {1) a release or threatened rolease of Hazardous Substance cccurs on,
under or about the Property or migrates or threatens to migrate from nearby property; of {2) there is a violation of
any Environmental Law concerning the Property. In such an event, Mortgagor will take all necessary remedial
action In accordance with Environmental Law.

D. Mortgagor has no knowledge of or reason to believe there is any pending or threatened Investigation, cleim, or
proceeding of any kind retating to {1) any Hazardous Substance located on, under or sbout the Prorerty; or (2}
any violation by Mortgagor or any tenant of any Environmental Law. Mortgagor will immediately notify Lender in
writing es soon as Mortgagor has reason to believe there is any such pending or threatened investigation, claim,
or procesding. In such an event, Lendsr has the right, but not the obligation, to participate In any such proceeding
including the right to receive copies of any documents relating to such proceedings.

E. l'illaortgagor and every tenant have been, are and shall remain in full compllance with any applicable Environmental

W,

F. There are no undsrground storage tanks, private dumps or open wells located on or under the Property aend no
such tank, dump or well will be added uniess Lender first consents in writing.

G. Mortgagor will regularly inspsct the Propsrty, monitor the activities and oparations on the Property, and confirm
th;th all psrmits, licenses or approvals required by any applicable Environmental Law are obteined and complied

w L]

H. Mortgagor will permit, or cause any tenant to permit, Lender or Lender’s agent to enter and inspsct the Property
end review all records at any reasonable time to determine (1) the existence, location and nature of any
Hazardous Substance on, under or about the Property; (2) the existence, [ocation, nature, and magnitude of any
Hazardous Substance that has been released on, under or about the Property; or {3) whether or not Mortgagor
and any tenant are in complance with applicable Environmental Law. :

). Upon Lender's request and at any time;, Mortgagor agrees, at Mortgagor's expense, to engage a qualified
environmental enginser to prepare an environmental audit of the Property and to submit the resuits of such audit
to Lender. The choica of the environmental enginesr who will perform such audit Is subject to Lender’s approval.

‘J. Lender has the right, but not the obligation, to perform any of Mortgagor's obligations under this section at
Mortgagor's expense. ‘

K. As a consequence of any breach of any representation, warranty or promise mede In this saction, {1) Mortgagor
will indemnify and hold Lender and Lender’s successors or assigns harmless from and against all losses, claims,
demands, liabilities, damages, cleanup, response and remediation costs, penalties and expenses, Including
without limitation all costs of litigation and attorneys’ fees, which Lender and Lender’s successors or assigns may
sustain; and (2) at Lender's discretion, Lender may release this Mortgage and in return MortgaTor will provide
Lender with collateral of at least equal valus to the Property secured by this Mortgage without prejudice to any of
Lender’s rights under this Mortgage. '

L. Notwithstanding any of the language contained in this Mortgage to the contrary, the terms of this section shall
survive any foreclosure or satisfaction of this Mortgage regardless of any passage of title to Lender or any
disposlition by Lender of any or all of the Property. Any claims and defenses to the contrary are hereby waived.

20.CONDEVINATION. Mortgagor will give Lender prompt notice of any action, real or threatensd, by private or public
entitles to purchase or take any or all of the PropertY, including any easements, through condemnation, eminent domain,
or any other means. Mortgagor further agrees to notify Lender of any proceedings instituted for the establishment of any
sewer, water, conservation, ditch, drainage, or other district relating to or binding upon the Property or any part of it.
Mortgagor authorlzes Lender to Intervene In Mortgagor's name in any of the above described actions or claims and to
collect and receive all sums resulting from the action or claim. Mortgagor assigns to Lender the proceeds of any award or
claim for damages connacted with a condemnation or other taking of all or any part of the Property. Such proceeds shall
be considered payments and will be applied as provided in this Mortgage. This assignment of proceeds is subject to the
terms of any prior mortgage, deed of trust, security agreement or other lien document.

~21.INSURANCE. Mortgagor agrees to maintain insurance as follows:

A. Mortgagor shall keep ths Property Insured against loss by fire, theft and other hazards and risks reasonably
assoclated with the Property due to its type and location. Other hazerds and risks may include, for example,
- coverage against loss due to floods or flooding. This insurance shall be maintained In the amounts and for the
periods that Lender requires. What Lender requires pursuant to the preceding three sentences can change during
tha term of the Secured Debt. The insurance carrier providing the insurance shall be chosen by Mortgagor subject
to Lender’s approval, which shell not ba unreasonably withheld. If Mortgagor falls to ma ntain thecoverage
described above, Lender may, at Lender’s option, obtain coverage to protect Lender's rights in the Property

according to the terms of this Mortgage.

All insurance policies and renewals shall be acceptable to Lender and shall include a standard "mortgage clause®
and, where applicable, "lender loss payee clause.” Mortgagor shall immediately notify Lender of cancellation or
termination of the insurance. Lender shall have the right to hold the policies and renewals. If Lender requires,
Mortgagor shall immediately give to Lender all receipts of paid premiums and renewal notices. Upoen loss,
Mortgagor shal! give immediate notice to the insurance carrier and Lender. Lender may make proof of loss if not
madse immediately by Mortgagor.
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Unless Lander and Mortgagor otherwise agree in writing, insurance proceeds shall be applied to restoration or
repair of the Property damaged if the restoration or repair is economically feasible and Lender's sscurity is not
lessened. If the restoration or repalr Is not economically feasible or Lender’s security would be lessened, the
insurance proceeds shall be applied to the Secured Debt, whether or not then due, with eny excess pald to
Mortgagor. if Mortgagor abandons the Pro , or doas not answer within 30 days a notice from Lender that the
insurance carrier has offered to settle a claim, then Lender may collect the insurance proceeds. Lender may use
the proceeds to repair or restore the Property or to pay the Secured Debt whether or not then due. The 30-day
period will begin when the notice Is given.

Unless Lender and Mortgagor otherwise agres In writing, any application of praceeds to principal shall not extend
or postpone the due date of scheduled payments or change the amount of the paYments. If the Property is
acquired by Lender, Mortgagor's right to any Insurance policies and proceeds resuiting from damage to the
Prop?rlttyi' before the acquisition shall pass to Lender to the extent of the Secured Debt immediately before the
acquisition. )

B. Mortgagor agrees to maintain comprehensive general liability insurance naming Lender as an additional insured in
gn amount acceptable to Lender, insuring against claims arising from any sccident or occuirence in or on the

roperty. _ .

C. Mortgagor agrees to maintain rental loss or business Interruption insurance, as required by Lender, in an amount
equal to at least coverage of one year's debt service, and required escrow account deposits (if agreed to
separately in writing), under a form of policy acceptable to Lender.

22.NO ESCROW FOR TAXES AND INSURANCE. Unless otherwise provided in a separate agreement, Mortgagor will not be
required to pay to Lender funds for taxes and insurance in escrow.

23. FINANCIAL REPORTS AND ADDITIONAL DOCUMENTS. Mortgagor will provide to Lander upon request, any financial
statement or information Lender may deem necessary. Mortgagor warrants that all financial statements and Information
Mortgagor provides to Lender are, or will be, accurate, correct, and complate. Mortgagor agrees to slgn, deliver, and file
as Lender may reasonably request any edditional documents or certifications that Lender may consider necessary to
perfect, continue, and preserve Mortgagor's obligations under this Mortgage and Lender’s lien status on the Property. If
Mortgagor fails to do so, Lender may sign, deliver, and file such documents or certificates in Mortgagor's name and
Mlo;\tgg or herieby irrevocably appoints Lender or Lender's agent as attorney in fact to do the things necessary to comply
with this section.

24.JOINT AND INDIVIDUAL LIABILITY; CO-SIGNERS; SUCCESSORS AND ASSIGNS BOUND. All duties under this Mortgage
. are jeint and individual. if Mortgagor signs this Mortgage but does not sign the Evidence of Debt, Mortgagor does so only
. to mortgage Mortgagor's Interest In the Property to secura payment of the Secured Debt and Mortgagor doss not agree
to be personally liable on the Secured Debt. Mortgagor agrees that Lender and any party to this Mortgage may extend,
maodify or make any change in the terms of this Mortgage or the Evidence of Debt without Mortgagor’s consent. Such a
change will not release Mortgagor from the terms of this Mortgage. Tha duties and benefits of this Mortgage shall bind
and benefit the successors and assigns of Mortgagor and Lender.

if this Mortgage secures a guaranty between Lender and Mortgagor and does not directly sscure the obligation which is
guarantied, Mortgagor agrees to waive any rights that may prevent Lender from bringing any action or claim against
Mortgagor or any party Indebted under the obligation including, but not limited to, anti-deficlency or one-action laws.

25. APPLICABLE LAW; SEVERABILITY; INTERPRETATION. This Mortgage is govemned by the laws of the jurisdiction in
which Lender is located, except to the extent otherwise-required by the laws of the jurisdiction where the Property is
located. This Mortgage is complete and fully integrated. This Mortgage may nhot bs amended or medifled by oral
agresment. Any section or clause in this Mortgage, attachments, or any agreement related to the Secured Debt that
conflicts with applicable law will not be effective, unless that law expressly or impliedly permits’the variations by written
sgresment. if any section or clause of this Mortgage cannot be enforced according to its terms, that section or clause
wiil be severed and will not affect the enforceability of the remainder of this Mortgage. Whenever used, the singular shall
inciude the plural and the plural the singular. The captions and headings of the sections of this Mortgage are for
;:;nvenlence only and are not to be used to Interpret or dafine the tarms of this Mortgage. Time is of the essence in this

ortgage.

26.NOTICE. Unless otherwise required by law, ann:otice shall be given by delivering it or by mailing it by first class mail to
the appropriate party’s address on page 1 of this Mortgage, or to any other address designated in writing. Notice to ons
mortgagor will be deemed to ba notice to all mortgegors. - ’

27.WAIVER OF HOMESTEAD. Except to the extent prohibited by law, Mortgagor walves ll homestead exemptlon rights
relating to the Property.

28, U.C.C. PROVISIONS. If checked, the following are applicable to, but do not limit, this Mortgage:
ad gonatmcﬁon Loan. This Mortgage securas an obligation Incurred for the construction of an improvement on the
roparty. '
[ Fixture Fiiing. Mortgagor grants to Lendsr a securlty interest in all goods that Mortgagor owns now or in the
future and that are or will become fixtures related to the Property.

O Crops; Timber; Minoerals; Rents, lssues and Profits. Mortgagor grants to Lender a security interest in all crops,
timber, and minerals located on the Property as waell as all rents, issues, and profits of them Including, but not"
limited to, all Conservation Reserve Program (CRP) and Payment in Kind (PIK) payments and similar governmental
programs (all of which shall also be included in the term “Property”).
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. O Personal Property. Mortgagor grants to Lender a security interest in all personal property located on or connected
with the Property. This security interest includes all farm products, inventory, equipment, accounts, documents,
instruments, chattel paper, general intangibles, and all other items of personal property Mortgagor owns now or in
the future and that are used or useful in the construction, ownership, operation, management,_or maintenance of
the Property, The term "personal property” specifically excludes that property described as “household goods
secured In connection with a "consumer” loan as those terms are defined in applicable federal regulations
governing unfalr and deceptive credit practices. '

| Filing As Financing Statement. Mortgagor agrees and acknowledges that this Mortgage also suffices as a
financing statement and as such, may be filed of record as a financing statement for purposes of Article 9 of the
Uniform Commerclal Code. A carbon, photographic, image or other reproduction of this Mortgage Is sufficlent as
a financing statement.

29. OTHER TERMS. If chacked, the following are applicable to this Mortgage:

J Lne of Credit. The Secured Debt Inciudes a revelving line of credit provision, Although the Secured Debt may be
reduced to a zero balance, this Mortgage will remain in effect until released,

Walver of Appraisal Rights. The laws of South Carolina provide that in any real estate foreclosure proceeding a
defendant against whom a personal judgment is taken or asked may, within thirty days after the sale of the
mortgaged property, apply to the court for an order of appraisal. The statutory appraisal velue as approved by the
court would be substituted for the high bid end mey decrease the amount of any deficlency owlng in connsction
with the transaction. THE UNDERSIGNED HEREBY WAIVES AND RELINQUISHES THE STATUTORY APPRAISAL
RIGHTS WHICH MEANS THE HIGH BID AT THE JUDICIAL FORECLOSURE SALE WILL BE APPLIED TO THE DEBT
REGARDLESS OF ANY APPRAISED VALUE OF THE MORTGAGED PROFERTY.

Separate Assignment. The Moitgagor has executad or will execute a separate assignment of leases and rents. If
the separste assignment of leases and rents is properly executed and recorded, then the separate assignment will
supersede this Security Instrument’s "Assignment of Leases and Rents” section.

O Additional Terms.

SIGNATURES: By signing below, Mortgagor agrees to the terms and covenants contained In this Mortgage and in any
attachments. Mortgagor also acknowledges receipt of a copy of this Mortgage on the dato stated above on Page 1.

O Actual authority was granted to the parties signing below by resolution signed and dated

Entity Nama: Entity Neme:

5 2 10/09/2007 (Seal) - (Seal,
{ M WHITR {Date) [Signature) (Date)

Signed, Sealed and delivered in the presenge of:

U etiooa Cols

{Witness)

J Refer to the Addendum which is attached and incorporated herein for additional Mortgagors, signatures and
acknowledgmaents.
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PROBATE: )
STATE OF Santh Earnlina , COUNTY OF _Charleston }ss.
Personally appeared bafore me the undersigned witness who, being duly sworn, deposed and sald that (s)he saw the
Mortgagor (and each Mortgagor if more than ono) sign, seal and deliver the foregoing Mortgage and that (s)hs, tegether
with the other witness whose name appears as a witness, witnessed the execution thereof.

Sworn to and subscribed beforeme this __9th  day

of October, . 2007 . j
Notary Public for :Slouth Caz‘r—olum / '

My commission expires: () Q !@.O I 20 IS'
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’ EXHIBIT “A”

ALL that piece, parcel or lot of land, with improvements thereon, situate, lying and being in the
County of Dorchester, in the State of South Carolina, measuring and containing 0.5 of an acre,
and butting and bounding as follows, to wit: North generally on lands of Mrs. Annie J. Roszell,
105 feet; East, generally on lands of Mrs. Annie J. Roszell, 210 feet; South, generally on a public
road known as the Jamison Road, 105 feet; and West, generally on lands of Mrs. Annie J.
Roszell, 210 feet; be the said dimensions, more or less, and having such shape, form and marks,
courses, distances, buttings, boundings and content as are delineated on a plat of the same by H.
H. Foster, R.L.S. surveyed October 25, 1958 a copy of which is made a part of this by reference
and is recorded in the RMC Office for Charleston County in Plat Book T at Page 25. Said lot
having such size, shape, dimensions, buttings and boundings as will more fully appear by
reference to said plat.

BEING the same property conveyed to the mortgagor herein by deed of Patrick R. Watts, Master
in Equity for Dorchester County, dated April 19, 2006, and recorded in the Register of Deeds
office in Dorchester County at Book 5312 at Page 243.
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2.

RETURN T0:

J. STANLEY CLAYPOOLE, PA

2155 NORTHPARK LANE

NORTH CHARLESTON, S.C. 29406

———— Stato of Scuth Carolina

Space Above This Line For Recording Data

This document was prepared by (nama, address, phone numbsrl:

Harbor National Bank
1503 0l1d Towne Road
Charleston, 8C 29407

(843) 0852-6400

ASSIGNMENT OF LEASES AND RENTS

DATE AND PARTIES. The date of this Assignment of Leases and Rents {Assignment) is
10/09/2007 . The parties and their eddresses are:

ASSIGNOR: ANTHONY M WHITFIELD
2141 DORCHESTER ROAD
NORTH CHARLESTON, SC 29405

J Refer to the Addendum that Is ettached and Incorporated heraln for additional Assignors.

LENDER: Harbor National Bank
1503 0ld Towne Road
Charleston, SC 29407

ASSIGNMENT OF LEASES AND RENTS. For good and valuable consideration, the receipt and sufficiency of which is
acknowtedged, and to secure the Secured Debts and Assignor's performence under this Assignment, Assignor
irevocably assligns, grants, bargains, conveys and mortgages to Lender as additional security all the right, title and

interest in the following (all refarred to as Property).

A. Existing or future leases, subleases, licenses, guaranties and any other written or verbal agreements for the use
and occupancy of the Property, including any extensions, renewals, modifications or replacements (all referred to

as Loases).

B. Rents, Issues and profits (all referred to as Rents}, including but not limited to security deposits, minimum rent,
percentage rent, additional rent, common area maintenance cherges, parking charges, real estate taxes, other
applicable taxes, insurance premium contributions, liquidatsd damages following default, cancellation premiums,
*loss of rents"” insurance, guest recelpts, revenues, foyaltles, proceeds, bonuses, accounts, contract rights, general
intangibles, and all rights and claims which Assignor may have that in any way pertain to or are on account of the

use or occupancy of the whole or any part of the Property.

C. The term Property as used in this Assignment shall include the following described real property:

SEE ATTACHED EXHIBIT 'A’

SOUTH CAROLINA ASSIGNMENT OF LEASES AND RENTS
{NOT FOR FNMA, FHLMC, OR VA USE AND NOT FOR CONSUMER PURPOSES)
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7.

The Property is located In DORCHESTER County at : ‘
9708 JAMISON ROAD LADSON , SC 29456 (Address, City, State,

ZIP Cods).

In the event any item listed as Leases or Rents is determined to be parsonal property, this Assignment will also be
regarded as a security agreement.

MAXINMUM OBLIGATION LIMIT. The total princlpal amount secured by this Assignment at any one time will not
exceed $137,000.00 . This limitation of amount does not include Interest and other fess and charges
validly made pursuant to this Assignment. Also, this limitation does not apply to advances made under the terms of
this Assignment to protect Lendar's security and to perform any of the covenants containad in this Assignment.
Interest under the Note will be deferred, accrued or capitalized; however, Lender will not be required to defer, accrue
or capitalize any interest except as provided in the Note.

SECURED DEBTS. This Assignment will secure the following Secured Debts:
A. O specific Debts. The following debts and all extensions, renewals, refinencings, modifications and replacements.
{inctude ltems such as borrowers’ names, note amounts, Interest ratss, maturity datss, etc.)

One or more of the debts secured by thié Assignment contains a future advance provision.
B. All Debts. All present and future debts from Assignor and

to Lender, even If this Assignmant Is not specificslly referanced or if the future debt is unrelata.d to or of a
different type than this debt. if more then one person signs this Assignment, each agrees that it will secure
debts incurred either individually or with others who may not sign this Assignment. Nothing in this Assignment
constitutes a commitment to make additional or future loans or advances. Any such commitment must be in
writing. In the event that Lender fails to provide notice of the right of rescission, Lender walves any subsequent
security interest in the Assignor’s principal dwelling that is created by this Assignment. This Aaslgnn:ent will
not secure any debt for which a non-possessory, non-purchase monsy security interest is created in "household
goods® In connection with a "consumer loan,” as those terms are defined by tederal law governing unfair and
deceptive credit practices. This Assignmaent will not secure any debt for which a security Interest is created in
“margin stock” and Lender does not obtaln a "statement of purpose,” as defined and required by federal law
governing securities.

C. Sums Advanced. All sums advanced and expenses Incurred by Lender under the tarms of this Assignment.

PAYMENTS. Assignor agress that all payments under the Secured Debts will bs paid when due and In accordance
with the terms of the Secured Debts and this Assignment.

COLLECTION OF RENTS. Assignor may collect, recelve, enjoy and use the Rants so long as Asslgnor is not in default.
Assignor will not colisct in advance any Rents dua in future lease periods, unless Asslignor first obtains Lender’s
written consent. Upon default, Assignor will receive any Rents in trust for Lender and Assignor will not commingle the
Rents with any other funds. When Lender so diracts, Assignor wiil endorse and dellver any paymenta of Rents from
tha Property to Lender. Amounts collected will ba applled at Lender's discretion to the Secured Debts, the costs of
managing, protacting and preserving the Propsrty, and other nocessary expanses. Assignor agrees that this
mtgr;n:em is immaediately effective between Assignor and Lender and effective as to third parties on the recording of
signment.

WARRANTIES AND REPRESENTATIONS. To induce Lender to enter into the Loan, Assignor makes these

representations and warranties for as long as this Assignment is in effact.

A. Power. Assignor Is duly organized, validly existing and In good standing under the laws In the jurisdiction where
Assignor was organized and is duly qualified, validly existing and In good standing in all jurisdictions in which
Assignor operates or Assigror owns or leases property. Assignor has the power and suthority to enter into this
transaction and to carry on Assignor’s business or activity as now conducted.

B. Authority. The execution, delivery and performance of this Assignment and the obligation evidenced by this
Assignment: are within Assignor’s duly authorized powers; has received all necessary governmental approval; will
not viclate any provision of law or order of court or governmental agency; and will not violate any agreement to
which Assignor is a party or to which Assignor is or any of Assignor's property Is subject.
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,C. Name and Place of Business. Other than previously disclosed in writing to Lender, Assignor has not changed

Assignor's name or principal place of business within the last ten years and has not used any other tradoe or
fictitious nama. Without Lender’s prior written consent, Assignor does not and will not use any other name and will
preserve Assignor's existing name, trade names and franchises.

D. Ownership or Lease of Property. Assignor owns or loases ell property that Assignor needs to conduct Assignor’s
business and activities. All of Assignor's property is free and clear of all liens, security interests, encumbrances and
other adverse claims and interests, except those Lender previously agresd to in writing.

E. Compliance with Laws. Assignor Is not violating any laws, regulations, rules, orders, judgments or decrees
applicable to Assignor or Assignor's property, except for those that Assignor Is challenging In good faith through
proper procesdings after providing adequate reserves to fully pay the claim and its chaflenge should Assignor loss.

F. Title. Assignor has good title to the Leases, Rents and Property and the right to assign, grant, bargain, convey and
m:drtgage to Lender as additional security the Leases and Rents, and no other person has any right in the Leases
al ents.

G. R:cordaﬂon. Assignor has recorded the Leases as required by law or es otherwise prudent for the type and use of
the Property.

H. Default. No default exists under the Leases, and the parties subject to the Leases have not violated any applicable
law on leases, licenses and landlords and tenants, Assignor, at its sols cost and expense, will keep, observe and
perform, and require all other parties to the Leases to comply with the Leases and any applicable law. If Assignor
or any party to the Lease defaults or fails to observe any applicable law, Assignor will promptly notify Lender.

I. Lease Modification. Assignor has not subfet, modified, extended, canceled, or otherwlse gitered the Leases, or
accepted the surrender of the Property covered by the Leases {unless the Leases so required).

J. Encumbrance. Assignor has not assigned, compromised, subordinated or encumbered the Leases and Rents.

COVENANTS. Assignor agress to the following covenants:

_ A. Ront Abatement and Insurance. When any Lease provides for an abatement of Rents due to fire, flood or other

casuaity, Assignor will insure against this risk of loss with a policy satisfactory to Lender. Assignor may choose
the Insurance company, subject to Lender’s approval, which will not be unreasonably withheld.

B. Coples of Loases. Assignor wili promptly provide Lender with coples of the Leases and will certify these Leases are
true and correct coples. The existing Leases will be provided on execution of the Assignment, and all future
Leases and any other information with respect to these Leases will be provided immediately after they are
executed. ’ .

C. Right to Rents. Immediately after the exacution of this Assignment, Assignor will notify all current and future
tenants and others obligated under the Leases of Lender's right to the Leases and Rents, and will request that they
immediately pay all future Rents directly to Lender when Assignor or Lender asks them to do 8o.

D. Accounting. When Lender requasts, Assignor will provide to Lender an accounting of Rents, prepared in a form
acceptable to Lendsr, subject to generally accepted accounting principles and certified by Assignor or Assignor's
sccountant to be current, accurate and complete as of the date requested by Lender.

E. Leass Modification. Assignor will not sublet, modify, extend, cancsl, or otherwise alter the Leases, or accept the
surrender of the Property covered by the Leases {unless the Leases so required) without Lender’s written consent.

F. Encumbrance. Assignor will not assign, compromise, suberdinate or encumbsr the Leases and Rents without
Lender’s prior written consent.

G. Future Leases. Asslgnor will not enter Into any future Leases without prior written consent from Lender. Assignor

will execute and deliver such further assurances and assignments as to these future Leases as Lender requires
from time to time.

H. Personal Property. Assignor will not sell or remove any personal property on the Property, unless Assignor replaces
this personal propsrty with like kind for the same or better value.

I. Prosecution and Defense of Claims. Assignor will appear in and prosecute its claims or defend Its title to the
Lsases and Rents against any claims that would impair Assignor’s Interest under this Assignment and, on Lender's
request, Assignor will also appear in any action or proceeding on behalt of Lender. Assignor agrees to assign to
Lender, as requasted by Londer, any right, claims or defenses which Assignor may have against parties who supply
labor or materials to Improve or maintain the leaseholds subject to the Leases and/or the Property.

J. Liahifity and Indemnification. Lender does not assume or bacome liable for the Propsrty’s malintenance,
depreciation, or other losses or damagss whan Lender acts to manage, protect or preserve the Property, except for
losses or damages due to Lender’s gross negligence or intentional torts to ths extent permitted by law. Otherwise,
Assignor will indemnify Lender and hold Lender harmless for all liability, loss or damage that Lender may incur
when Lender opts to exsrcise any of its remedies agalnst any party obligated under the Leases.

K. Leasehold Estate. Assignor will not cause or permit the leasshold estate under the Leases to merge with Assignor’s
reversionary interest, and agrees that the Leases shall remain in full force and effect regardless of any merger of
the Assignor’s Interests and of any merger of the interests of Assignor and any party obligated under the Leases.

L. Insolvency. Lender will be the creditor of each tenant and of anyone else obligated under the Leases who is subject
to an assignment for the benefit of creditors, an insclvency, a dissolution or a recelvership proceeding, or a
bankruptey. ' {eoga 20t 7)
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9. TRANSFER OF AN INTEREST IN THE ASSIGNOR. If Assignor Is an entity other than a natural person (such as a,
corporation or other organization), Lender may demand Immediate payment if:
A. A baneficial Interest in Assignor Is sold or transferred.
B. There is a changs In either the identity or number of members of a partnership or similar entity.
C. There is a change In ownership of more than 26 percent of the voting stock of a corporation or stmilar entity.
xv:war, Lender may not demand payment In the above situatlons if It is prohiblited by law as of the date of this
signment,

10. DEFAULT. Assignor will be in default If any of the following occur with regard to the Secured Debts that ere secured
by this Assignment:

A. Paymants. Assignor fails to make a payment in full when due.

B. Insolvency or Bankruptey. Assignor makes an assignment for the benefit of creditors or becomes Insolvent, either
because Assignor’s liabilities exceed Assignor's assats or Assignor Is unable to pay Assignor’'s debts as they
become dus; or Assignor pstitions for protection under federal, stete or local bankruptey, insolvency or debtor relief
laws, or Is the subject of a petition or action under such laws and feils to have the patition or action dismissed
within a reasonable period of time not to exceed 60 days.

C. Daath or Incompetenoy. If Assignor is an Individual, Assignor dies or is declared legally incompstent.

D. Business Termination. If Assignor ia not an Individual, Assignor merges, dissolves, resrganizes or ends its business
or existenca, or a partner or majority owner dles or Is declared legally incompetent.

E. Failure to Parform. Assignor fails to perform any condition or to keep any promise or covenant of this Assignment,
any other document evidencing or pertaining to the Loan, or any other debt or agreement Assignor has with Lender.

F. Misreprasentation. Assignor makes any verbal or written statement or provides any financlal information that is

untrue, inaccurate, or conceals a material fact at the time it is made or provided.

. Property Transfer. Assignor transfers sll or a substantial part of Assignor’s monsy or property.

. Property Value. The value of the Property declines or is impaired. .
Name Change. Assignor changes Assignor’'s nama or assumaes an additional name without notifying Lender before
making such a change.

J. Material Change. Without first notifying Lender, there is a material change in Assignor’s business, including
ownership, management, and financial conditions. . ‘

K. Insecurity. Lander reasonably belisves that Lender is insecure.

TIO

11. REMEDIES. After Assignor defaults, and after Lender gives any legally required notice and opportunity to cure the
default, Lender may at Lender’s option do any one or more of tha following:

A. Accsleration. Lender may make ell or any part of tha amount owling by the terms of the Secured Debts immediately
due.

B. Addltional Security. Lender may demand additional security or additional parties to be obligated to pay the Secured
Debts.

C. Sources. Lender may use any and all remedies Lender has under the state law where the Property is located or
federal law or In any instrument evidencing or pertaining to the Secured Debts.

D. Insurence Benefits. Lender may make a claim for any and all Insurance benefits or refunds that may be avallable on
Assignor’s default.

E. Payments Made On Assignior's Behalf. Amounts advanced on Assignor’s behalf will ba Immediately due and may
be added to the Secured Debts.

F. Rents. Lender may terminate Assignor's right to collect Rents and directly collect and retain Rents in Lender’s
name without taking possession of the Property and to demand, collect, receive, and sus for the Rents, giving
proper receipts and relesses. In addition, after deducting all reasonable expenses of collaction from any collected

‘and retained Rents, Lender may apply the balance as provided for by the Secured Dabts.

G. Entry. Londer may enter, take possession, manage and oparate all or any part of the Property; make, modify,
enforce or cancel or accept the surrender of any Leases; obtaln or evict any tenants and licensees; increase or
reduce Rents; deccrate, clean and make repairs or do any othsr act or incur any other cost Lender desms proper to
protect the Property as fully as Assignor could do. Any funds collscted from the operation of the Property may be
applied in such order as Lender may deam proper, including, but not limited to, payment of the following: operating
expenses, management, brokerage, attorneys’ and accountants’ fees, the Secured Debts, and toward the i
maintenance of reserves for repalr or replacement. Lender may take such action without ragard to the adequacy of
the security, with or without any action or proceeding, through any persan or agent, or receiver to be appointed by
a court, and irrespactive of Assignor’'s possession. The collection and appljcation of the Rents or the sntry upon
and taking possession of the Property as set out in this section shall not cure or walve any notice of default under
the Secured Debts, this Assignment, or invalidate any act pursuant to such notice. The enforcement of such
remedy by Lender, once exercised, shall continue for so long as Lender shall elect, notwithstanding that such
collection and application of Rents may have cured the ariginal default.
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H. Walver. Except as otherwise required by law, by choosing any one or more of these remedies you do not give up
eny other remedy. You do not waive a default if you choose not to use a remedy. By electing not to use any.
remedy, you de not waive your right to later consider the event a defauit and to use any remedies if the default
continues or.occurs again.

12. APPOINTMVIENT OF A RECEIVER. On or after an Assignor's dsfault, Assignor agrees to Lender meking an application
to the court for an appointment of a recsiver for the benefit of Lender to take possession of the Property and the
Leases, with the power to receive, collect and apply the Rents. Any Rents collected wlll bs applied as the court
authorizes to pay taxes, to provide insurance, to make repairs and to pay costs or any other expenses relating to the
Property, the Leases and Rents, and any remaining sums shell be applied to the Secured Debts. Assignor agrees that
this appointment of a receiver may be without glving bond, without reference to the then-existing valus of the
Property, and without regard to the insolvency of any person liable for any of the Secured Debts.

13. COLLECTION EXPENSES AND ATTORNEYS’ FEES. To tho extent permitted by law, Assignor agrees to pay all
expenses of collection, enforcemant or protection of Lender’s rights and remedies under this Assignment. Unless the
applicable law that governs this Assignment is North Dakota, expenses include, but are not limited to, reasonable
sttorneys’ fees, court costs and other legal expenses. These expenses are due and payable immediately, These
expenses will bear interest from the date ot payment until paid in full at the contract interest rate then in effect for
ths Loan. To the extent permitted by the United States Bankruptcy Code, Assignor agrees to pay tho reasonable
attorneys’ fees Lender incurs to collect this Assignment as awarded by any court exercising jurisdiction under the
Bankruptcy Code. . .

14. ENVIRONMENTAL LAWS AND HAZARDOUS SUBSTANCES. As used in this section, (1) Environmental Law means,
without limitation, the Comprehensive Environmental Response, Compoensation and Liabliity Act (CERCLA, 42 U.S.C,
9601 et seq.), all other federal, state and local laws, regulations, ordinances, court orders, attornsy general opinions
or interpretive letters concerning the public heaith, safety, welfars, environment or a hazardous substance; and (2)
Hazardous Substance means any toxic, redioactive or hazardous material, waste, pollutant or contaminant which has
characteristics which rendér the substance dangerous or potentisily dangsrous to the public health, safety, welfare or
environment. The term includes, without limitation, any substances defined as “"hazardous material,” “toxic
substances," "hazardous waste,” "hazardous substance,” or "regulated substances” under any Environmental Law.

Assignor represents, warrants and agrees that:

A. Except as previously disclosed and acknowledged in writing to Lender, no Hazardous Substance has been, Is, or
will be located, transported, manufactured, treated, refined, or handlsd by any person on, under or ebout the
Property, except in the ordinary courae of businass and in strict compliance with all applicable Environmental Law.

B. Except as previously disclosed and acknowledged in writing to Lender, Assignor has not and wil} not cause,
contribute to, or parmit the release of any Hazardous Substance on the Property.

C. Assignor will immediately notify Lender if (1) a release or threatened release of Hazardous Substance occurs on,
under or about the Property or migrates or threatens to migrate from nearby property; or (2) there is a violation of
any Environmental Law concerning the Property. In such en evant, Assignor will take all necessary remedial action
in accordance with Environmental Law.

D. Except as previously disclosed and acknowledged in writing to Lender, Assignor has no knowledge of or reason to
belleve there Is any pending or threatened investigation, claim, or proceeding of any kind relating to {1) any
Hazardous Substance located on, under or about the Property; or {2) any violation by Assignor or any tenant of
any Environmental Law. Assignor wlll immediately notify Lender in writing as soon as Assignor has reason to
belleve there Is any such pending or threstened investigation, claim, or proceeding. In such an event, Lender has
the right, but not the obligation, to participate in any such proceeding inciuding the right to receive copies of any
documents relating to such proceedings. '

E. Except as previously disclosed and acknowledged in writing to Lender, Assignor and every tenant have been, are
and will remain in full compliance with any applicable Environmental Law. '

F. Except as previously disclosed and acknowledged in writing to Lender, there are no underground storage tanks,
private dumps or open wells located on or under the Propsrty and no such tank, dump or well will be added unless
Lender first consents in writing.

G. Assignor will regularly inspect the Property, monitor the activities and operations on the Property, and confirm that
all permits, licenses or approvals required by any applicable Environmental Law are obtalned and complied with.

H. Assignor will permit, or cause any tenant to permit, Lender or Lender’s agent to enter and inspect the Property and
review all records at any reasonable time to determine (1) the sxistence, location and nature of any Hazardous
Substance on, under or about the Property; (2) the existance, location, nature, and magnitude of any Hazardous
Substance that has been released on, under or about the Property; or {3) whether or not Assignor and any tenant
are in compliance with applicable Environmental Law.
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+l. Upon Lender’s request and at any time, Assignor agress, at Assignor’s expense, to engage a qualified
environmental engineer to prepare en environmental audit of the Property and to submit the results of such audit
to Lender. The choice of the environmental engineer who will perform such audit is subject to Lender’s approval.

J. Lender has the right, but not the obligation, to perform any of Assignor's obligations under this section at
Assignor’s expense.

K. As a consequence of any breach of any representation, warranty or promise made In this section, (1) Assignor will
Indemnify and hold Lender and Lander's successors or assigns harmless from and against all losses, claims,
demands, liabilities, damages, cleanup, responss and remedlation costs, penalties and expensas to the extent
permitted by law, Including without fimitation all costs of litigation and attorneys’ fees, which Lender and Lender's
successors or asslgns may sustain; and (2) at Lender’s discretion, Lender may relsase this Assignment and in
return Assignor wiil provide Lender with collateral of at least equal value to the Property secured by this
Assignment without prejudice to any of Lender’s rights under this Assignment.

L. Notwithstanding any of the language contained in this Assignment ta the contrary, the terms of this section will
survive any foreclosure ar satisfaction of this Assignment regerdless of any passage of title to Lender or any
disposition by Lender of any or all of the Property. Any claims and defenses to the contrary are heraeby walved.

16. TERM. This Assignment wlll remain in full force and sffect until the Secured Debts are paid or otherwise discharged
and Lender is no longer obligated to advance funds under any loan or credit agreement which Is a part of the Secured
Debts. If any or all payments of the Secured Debts are subsequently invalldated, declared void or voidable, or set
aslde and ere required to be repald to a trustes, custodian, recelver or any other party under any bankruptcy act or
other state or federal law, then the Secured Debts will be revived and will continue In full force and effect as if this
payment had not bsen made.

18. CO-SIGNERS. If Assignor signs this Assignment but does not sign the Secured Debts, Assignor does so only to assign
Assignor’s interast in the Property to secure payment of the Secured Debts and Asslgnor doss not agree to be
personally liable on the Secured Debts. If this Assignment secures a guaranty between Lender and Assignor, Assignor
agrees to waive any rights that may prevent Lender from bringing any action or clalm against Assignor or any party
indebted under the obligation. These rights may include, but are not limited to, any anti-deficlency or one-action laws.

17. WAIVERS. Except to the extent prohibited by law, Assignor walves il homestead exemption rights relating to the
Property.

18. U.C.C. PROVISIONS.

0 Construction Loan. This Assignment secures an obligation incurred for the construction of an improvement on the
Property.
19. OTHER TERMS. If checked, the following are applicable to this Assignment:
O Uine of Cradit. The Sacured Debts include a revolving line of credit provision. Although the Secured Debts may bs
reduced to a zero balance, this Assignment will remain in effect until the Secured Debts and all underlying

sgreements have baen terminated tn writing by Lender. .
O Additional Terms.

20. APPLICABLE LAW. This Assignment Is governed by the laws of South Carolina, except to the extent otherwise
required by the laws of the Jurisdiction whers the Property Is located, and the United States of America.

21. JOINT AND INDIVIDUAL LIABILITY AND SUCCESSORS. Each Assignor's obligations under this Assignment are
indepandent of the obligations of any other Asslgnor. Lendar may sue each Assignor individually or together with any
other Assignor. Lender may releasa any part of the Property and Assignor will still be obligated under this Assignment
for the remaining Proparty. The duties and benefits of this Assignment will bind and benefit the successors and
assigns of Lender and Assignor. :

22. AMENDMENT, INTEGRATION AND SEVERABILITY. This Assignment may not be amended or modified by oral

agreement. No amendment or modification of this Assignment Is effactive unless made in writing and executed by
Assignor and Lender. This Assignment Is the complete and final expression of the agrsement. If any provision of this
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Assignment is unenforceabls, then the unenforceable provision will be severed and the remaining provistons will still-
be enforceabls. o

23. INTERPRETATION. Whenever used, the singular Includes the plural and the plural includes the singular. The section
headings are for convenlence only and are not to be used to interpret or define the terms of this Asslgnment.

24, NOTICE, FINANCIAL REPORTS AND ADDITIONAL DOCUMENTS. Unless otherwise required by law, any notice will be
given by delivering it or malling it by first class mall and by registered or certifled mall, return receipt requested, to the
appropriate party’s address listed in the DATE AND PARTIES section, or to any other address designated In writing.
Notice to one party will be deemed to be notice to all parties. Assignor will inform Lender in writing of any change in
Assignor’s name, address or other application information. Assignor will provide Lender any financlal statements or
information Lender requests, All financlal statsments and information Assignor gives Lender will be correct and
complete. Assignor agrees to sign, deliver, and file any additional documents or certifications that Lender may
consider necessary to perfect, continue, and preserve Assignor's obligations under this Assignment and to confirm
Lender’s llen status on any Property. Time is of the essence.

26. SIGNATURES. By signing under seal, Assignor agress to the terms and covenants contained in this Assignment.
Asslignor also acknowledges receipt of a copy of this Assignment.

{Entity Nams}

7 {Soel) (Seaf)
] ) ¥ TELD J (Signature) v

Signed, sealed and delive
/ (W Q0a () 0 ,40
{Witness) 088

PROBATE:
STATE OF __South Carolina , COUNTY OF __Charleston } ss.
Personally appeared before me the undersigned witness who, being duly sworn, deposed and sald that (s)he saw

the Assignor (and each Assignor [f more than ono) sign, seal and deliver the foregoing Assignment and that {s)he,
together with the other witness whose name appears as a witness, witnessed the exscution thereof. :

Sworn to and subscribed before me this __ 9th day

of _ October, 2007

?

{Seal)
Notary Public for South Carolina /

My commission expires: Q_(Q IQ@) '/3—0 (s '

XSS ©2001 Bunkers Systems, Inv.. St. Cloud, MN Form ASMT-RENT-SC 2/27/2002 lpzga 701 7




ALL that piece, parcel or lot of land, with improvements thereon, situate, lying and being in the
County of Dorchester, in the State of South Carolina, measuring and containing 0.5 of an acre,
and butting and bounding as follows, to wit: North generally on lands of Mrs, Annie J. Roszell,
105 feet; East, generally on lands of Mrs. Annie J. Roszell, 210 feet; South, generally on a public
road known as the Jamison Road, 105 feet; and West, generally on lands of Mrs. Annie J.
Roszell, 210 feet; be the said dimensions, more or less, and having such shape, form and marks,
courses, distances, buttings, boundings and content as are delineated on a plat of the same by H.
H. Foster, R.L.S. surveyed October 25, 1958 a copy of which is made a part of this by reference
and is recorded in the RMC Office for Charleston County in Plat Book T at Page 25. Said lot
having such size, shape, dimensions, buttings and boundings as will more fully appear by
reference to said plat.

BEING the same property conveyed to the mortgagor herein by deed of Patrick R. Watts, Master
in Equity for Dorchester County, dated April 19, 2006, and recorded in the Register of Deeds
office in Dorchester County at Book 5312 at Page 243.
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REAL ESTATE MORTGAGE
{With Future Advance Clause)

1. DATE AND PARTIES. The date of this Mortgage is__10/09/2007 and the partles and thelr addresses
aro as follows:

MORTGAGOR: ANTHONY M WHITFIELD
2141 DORCHESTER ROAD
NORTH CHARLESTON, SC 29405

] Refer to the Addendum which is attached and incorporated herein for additional Mortgagors.

LENDER: Harbor National Bank
1503 0l1d Towne Road
Charleston, SC 29407

2. MORTGAGE. For good and valuable consideration, the receipt and sufficiency of which Is acknovyledged, and to secure
the Secured Debt (hereafter defined), Mortgagor grants, bargains, conveys and mortgages. to' Lender the following
describad property: ,

SEE ATTACHED EXHIBIT 'A’

The property Is located in DO::%CHE%TER —_at_131 TYRON ROAD
ounty

. SUMMERVILLE , South Carolina __- 29483
{Address) - (City} [r4 )

Together with all rights, easements, appurtenances, royalties, mineral rights, oll and gas rights, crops, timber, all
diversion payments or third party payments made to crop producers, and all existing and future improvements,
structures, fixtures, and replacements that may now, or at any time in the future, be part of the reel estate described
sbove (all referred to as "Property®). The term Property also includes, but is not mited to, any and all water wells,
water, ditches, reservoirs, reservolr sites and dams located on the real estate and all riparian and water rights assoclated
with the Property, however esteblished.

SOUTH CARDLINA- ABRICULTURALICOMMERCIAL REAL ESTATE SECURITY INSTRUMENT (NOT FOR FNMA, FHLMC, FHA OR VA USE, AND KOT FOR CONSUMER PURPOSER) (page 1 of &)
EfG=ral '©1804, 2001 Bankers Systams, (na., St. Cloud, MN Form AGCO-RESHSC 1/21/2003 ’M

R. 201

*.“




3. MAXIMUM OBLIGATION LIMIT. The total principal amount of the Secured Debt (hereafter defined) secured by this

4.

5.

Mortgage at any one time shall not exceed $ 120,000.00 - . This limitation of amount does not include
interest, loan charges, commitment fees, brokerage commissions, attorneys’ fees and other charges validly made
pursuant to this Mortgage and does not apply to advances {or Interest accrued on such advances) made under the terms
of this Mortgage to protect Lender’s security and to perform any of the covenants conteined in this Mortgage. Interest
under the Note will be deferred, accrued or capltalized; howsver, Mortgages shall not be required to defer, accrue or
capitalize any interest except as provided in the Note. Future advances are contemplated and, along with other future
obligations, ars secured by this Mortgaga even though all or part may not yet ba advanced. Nothing In this Mortgage,
however, shall constitute a commitment to make additional or future loans or advances in any amount. Any such
commitment would need to be agreed to in'a separate writing.

SECURED DEBT DEFINED. The term "Secured Debt" includes, but is not limited to, the following:
A. The promissory note(s), contract{s), guarantyfies) cor other avidence of debt described below and all extenslons,
renewals,d mo)dlflcatlons or substitutions (Evidence of Debt) (s.g., borrowar’s name, note amount, interest rate,
maturity date):

One note of even date in the principal amount of 120,000.00 with final payment
due 10/13/2012

B. All future advances from Lender to Mortgagor or other future obligations of Mortgagor to Lender under any
promissory note, contract, guaranty, or other avidence of debt existing now or executed after this Mortgage
whather or not this Mortgage is specifically referred to in the evidence of debt.

C. All obligations Mortgagor owes to Lender, which now exist or may later arlse, to the extent not prohibited by law,
Including, but not limited to, Habilities for overdrafts relating to any deposit account agreement betwesn
Mortgagor and Lender.

D. All additional sums advanced and axpenses incurred by Lender for insuring, preserving or otherwise protecting the
Property and its value and any other sums advanced and expenses incurred by Lender under the terms of this
Mortgage, plus Interest at the highest rata In effect, from time to time, as provided in the Evidence of Debt.

E. Mortgagor's performance under the terms of any instrument evidencing a debt by Mortgagor to Lender and any
Mortgage securing, guarantying, or otherwise relating to the debt.

If more than one person signs this Mortgage as Mortgagor, each Mortgagor agrees that this Mortgage will secure all
future advances and future obligations described above that are given to or incurred by any one or more Mortgagor, or
any one or more Mortgagor and others. This Mortgage will not secure any other debt if Lender fails, with respact to such
o;har diab}, to make any required disclosure about this Mortgage or if Lender falls to give any required rotice of the right
of rescission.

PAYMENTS. Mortgagor agrees to make all payments on the Secured Debt when due and in accordance with the terms
of the Evidence of Debt or this Mortgage.

WARRANTY OF TITLE. Mortgagor covenants that Mortgagor Is _Iawfulln seized of the estafa conveyed by this Mortgage
and has the right to grant, bargain, convey, sell, and mortgage the Property and warrants that the Property Is
unencumbered, except for encumbrances of record.

CLAIMS AGAINST TITLE. Mortgagor will pay all taxes, assessments, liens, encumbrances, lease payments, ground
rents, utilities, and other charges relating to the Property when due. Lender may require Mortgagor to provide to Lander
coples of all notices that such amounts are dus and the receipts evidencing Mortgagor's payment. Mortgagor will defend
title to the Property against any claims that would impalr the lien of this Mortgage. Mortgagor agrees to assign to
Lender, as r:nuested by Lender, any rights, claims or defenses which Mortgagor may have against parties who supply
labor or materlals to improve or maintain the Property.

PRIOR SECURITY INTERESTS. With regard to any other mortgage, deed of trust, security agreement or other llen
document that created a prior security interest or encumbrance on the Property and that may have priority over this
Mortgage, Mortgagor agrees:
A. To make all payments when due end to perform or comply with all covenants.
B.  To promptly deliver to Lender any notices that Mortgagor receives from the holder.
C. Not to make or parmit any modification or extension of, and not to request or accept any future advances under
any note or agreement secured by, the other mortgage, deaed of trust or security agresment unless Lender
consents in writing.

DUE ON SALE OR ENCUMBRANCE. Lender may, at its option, declars the entire balance of the Secured Debt to be
Immediately due and payable upon the creation of any lien, encumbrance,.transfer, or sala, or contract for any of these
on the Property. However, if the Property includes Mortgagor’s rasidence, this section shall be subject to the restrictions
Imposed by federal law {12 C.F.R. £91), as applicabls. For the purposes of this section, the term “Property” also
Includes any Interast to all or any pert of tha Property. This covenant shall run with the Property and shall remaln in

effect until the Secured Debt is paid in full and this Mortgage is releesed.
Ma 20r8)
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10. TRANSFER OF AN INTEREST IN THE MORTGAGOR. If Mortgagor Is an entity other than a natural person (such es a
corporation or other organization), Lender may demand Immediate payment if (1) a beneficial Interest In Mortgagor Is sold
or transferred; (2) there Is a change in either the identity or number of members of a partnership or similar entity; or (3)
there is a change In ownarship of more than 25 percent of the voting stock of a corporation or similar entity. However,
Lender may not demand payment In the above situations if it Is prohibited by law as of the date of this Mortgage.

11.ENTITY WARRANTIES AND REPRESENTATIONS. If Mortgagor Is an entity other than a natural person (such as a
corporation or other organization), Mortgagor makes to Lender the following warranties and representations which shall
be continuing as long as the Secured Debt remalns outstanding:

A. Mortgagor s an entity which is duly organized and valldlY existing In the Mortgagor’s state of incorporation {(or
organization). Mortgagor is in good standing In all states in which Mortgagor transacts business. Mortgagor has
the power and authority to own the Property and to carry on its business as now being conducted and, as
applicable, is qualified to do so in each state in which Mortgagg:r operates.

B The execution, delivery and performance of this Mortgage by Mortgagor and the obfigation evidenced by the
Evidence of Debt are within the power of Mortgagor, have been duly authorized, have recelved all necessary
governmental approval, and will not violate any provision of law, or order of court or governmental agency.

C. Other than disclosed in writing Mortgagor has not changsd its name within the last ten years and has not used
any other trade or fictitious name. Witgout Lender’s prior written consent, Mortgagor doss not and will not use
::tylagt;éer name and will preserve its existing name, trade names and franchises until the Secured Debt is

12. PROPERTY CONDITION, ALTERATIONS AND INSPECTION. Mortgagor will keep the Property In gocd condition and make
all repairs that are reasonably necessary. Mortgagor will give Lender prompt notice of any loss or damage to the
Property. Mortgagor will keep the Property free of noxious weeds and grasses. Mortgagor will not Initiate, join in or
consent to any change in any private restrictive covenant, zoning ordinance or other public or private restriction limiting
or defining the uses which may be made of the Property or any part of ths. Property, without Lender's pricr written
consent. Mortgagor will notify Lender of all demands, proceedings, claims, and actions against Mortgagor or eny other
owner made under law or regulation regarding use, ownership and occupancy of the Property. Mortgagor will comply
with all legal requirements and restrictions, whsther public or private, with respect to the use of the Property. Mortgagor -
also agrees that tha nature of the occupancy and use will not change without Lender’s prior written consent.

No portion of the Property will be removed, democlished or materially altered without Lender's prior written consent
except that Mortgagor has the right to remove items of personal property comprising a part of the Property that become
worn or obsolete, provided that such personal property is replaced with other persona) property at least equal in value to
the replaced personal property, free from any title retention device, security agresment or other encumbrance. Such
replacement of personal property will be deemed subject to the security Interest created by this Mortgage. Mortgagor
shall not partition or subdivide the Property without Lender's prior written consent. Lender or Lender’s agents may, at
Lender’s option, enter the Property at any reasonable time for the purpose of inspscting the Property. Any Inspection of
the Property shall be entirely for Lender's bensfit and Mortgagor will in no way rely on Lender’s inspection.

13. AUTHORITY TO PERFORM. It Mortgagor falls to perform any of Mortgagor's duties under this Mortgage, or any other
mortgage, deed of trust, security agreement or other lien document that has pricrity over this Mortgage, Lendsr may,
without notice, perform the duties or cause them to be performed. Mortgagor appoints Lender as attornay In fact to sign
Mortgagor's name or pay any amount necessary for performance. If any construction on the Property is discontinued or
not carried on in a reasonable manner, Lender may do whatever is necessary to protect Lender’s security interest in the
Property. This may Include completing the construction.

Lender's right to perform for Mortgagor shall not create an obiigation to perform, and Lender’s failure to perform will not
preciude Lender from exercising any of Lender's other rights under the law or this Mortgage. Any amounts paid by
Lender for insuring, preserving or otherwise protecting the Property and Lender’s security interest will ba dus on demand
and will bear interest from the date of the payment until paid in full at the interest rate in effect from time to time
according to the terms of the Evidence of Debt.

14.ASSIGNMENT OF LEASES AND RENTS. Mortgagor assigns, grants, bargains, conveys and mortgages to Lender as
additional security all the right, title and interest in the followling (Proparty).

A. Existing or future leases, subleases, licenses, guaranties and any other written or verbal agreements for the use
and occupancy of the Propsrty, Inciuding but not limited to, any extensions, renewals, modifications or
replacements (Lsases).

B. Rents, issues and profits, including but not limited to, security deposits, minimum rents, percentege rents,
asdditional rents, common area maintenance charges, parking charges, roal estate taxes, other applicable taxes,
Insurance premium contributions, liquidated damages following default, cancellation premiums, °loss of rents®
insurance, guest recolpts, revenues, royalties, proceeds, bonuses, accounts, contract rights, general intangibles,
and all rights and claims which Mort agor may have that In any way pertain to or are on account of the use or
occupancy of the whole or any part of the Property (Rents). .

In the event any item listed as Leases or Rents Is determined to be personal property, this Assignment will also be
regarded as a security agreement. ‘ :

Mortgagor will promptly provide Lender with copies of the Leases and will certify these Leases are true and cosrect
copies, Tho existing Leases will be provided on execution of the Assignment, and all future Leases and any other
information with respsct to these Leases will bs provided Immediately after they are exscuted. Mortgagor may collsct,
recelve, enjoy and use the Rents so long as Mortgager is not in default. Mortgagor will not collsct in edvance any Rents
due in future lease periods, unless Mortgagor first obtains Lender’s written consent. Upon default, Mortgagor will recelve
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any Rents In trust for Lender and Mortgagor will not commingle the Rents with any other funds. When Lender so diracts,
Mortgagor will endorse and deliver any payments of Rents from the Property to Lender. Amounts collected will be
applied at Lender's discration to the Secured Debts, the costs of managing, protecting and preserving the Property, and
other necessary expenses. Mortgagor agrees that this Security Instrument is immediately sffective between Mortgagor
and Lpnder and effactive as to third parties on the recording of this Assignment.

As long as thls Assignment is In effect, Mortgagor warrants and represents that no default exists under the Leases, and
the parties subject to the Leases have not violated any applicable law on leases, licenses and landlords and tenants.
Mortgagor, at Its sole cost and expense, will kesp, observe and perform, and require all other parties to the Leases to
comply with the Leases and any applicable law. if Mortgagor or any party to the Lease defaults or falfls to observe any
applicable law, Mortgagor will promptly notify Lender. If Mortgagor neglects or refuses to enforce compllance with the
terms of the Loases, then Lender may, at Lender’s option, enforce complianca.

Mortgagor will not sublet, modify, extend, cancel, or otherwise alter the Leases, or accept the surrender of the Property
covered by the Leases (unless the Leases so require) without Lender’s consent. Mortgagor will not assign, compromise,
subordinate or encumber the Leases and Rents without Lender's prior written consent. Lender does not assume or
become liable for the Property’s maintenance, depreciation, or other losses or damages when Lender acts to manags,
protect or preserve the Property, except for losses and demages due to Lender’s gross nagligence or intentional torts.
Otherwise, Mortgagor will indemnify Lender and hold Lender harmless for all liability, loss or damage that Lender may
incur when Lender opts to exercise any of its remedies against any party obligated under the Leases.

15. CONDOMINIUMS; PLANNED UNIT DEVELOPMENTS. if the Property includes a unit in a condominium or a planned unit
development, Mortgagor will perform all of Mortgagor's duties under the covenants, by-laws, or regulations of the
condominium or planned unit development.

16.DEFAULT. Mortgagor will ba in default if any of the following occur:
A. Any party obligatad on the Secured Debt fails to make payment when dus;
B. A breach of any tenm or covenant in this Mortgage, any prior mortgage or any construction losn agreement,
Becbt;rity agreement or any other document evidencing, guarantying, securing or otherwise relating to the Secured
ebt;
C. The making or furnishing of any verbal or written representation, statement or warranty to Lender that is faise or
incorrect In any material respact by Mortgagor or any person or antity obligated on the Secured Debt; .
D. The death, dissolution, or insclvency of, appointment of a receiver for, or application of any debtor relief law to,
Mortgagor or any person or entity obligated on the Secured Debt;
E. A good falth bslief by Lender at any time that Lender is Insecure with respect to any person or entity obligated on
the Secured Debt or that the prospect of any payment is impaired or.the value of the Property is impaired;
F. A material adverse change In Mortgagor's business including ownership, management, and financial conditions,
which Lender in its opinion believes impairs the value of the Property or repayment of the Secured Debt; or
G. Any loan proceads are used for a purpose that will contribute to excessive erosion of highly erodible land or to the
gonsve'{ist:on of wetlands to produce an agricultural commodity, as further explained in 7 C.F.R. Part 1940, Subpart
, Exhibit M.

17. REMEDIES ON DEFAULT. In some instances, federal and state law will require Lender to provide Mortgagor with notice
of the right to cure, mediation notices or other notices and may establish time schedules for foreclosure sctions. Subject
to these limitatlons, if any, Lender may accelerate tha Secured Debt and foreclose this Mortgage in a manner provided by
law if this Mortgagor is in default,

At the option of Lender, all or any part of the agreed fees and charges, accrued interest and principal shall become
immediately due and payable, after giving notice if required by law, upon the occurrence of a default or anytime
theraafter, In additlon, Lender shall be enﬁt?ed to all the remedles provided by law, the Evidence of Debt, other evidences
of debt, this Mortgage and any related documents. Al remedies are distinct, cumulative and not exclusive, and the
Lender is entitled to all remedies provided at law or equity, whether expressly set forth or not. The acceptance by Lender
of any sum in payment or partial payment on the Secured Debt after the balance is due or is accelerated or after
foreclosure procsedings are filed shall not constitute a waiver of Lender's right to require full and complete cure of any
existing default. By not exercising any remedy on Mortgagor's default, Lender does not waive Lender’s right to later
consider the avent a default if it continues or happens again. .

18.EXPENSES; ADVANCES ON COVENANTS; ATTORNEYS’ FEES; COLLECTION COSTS. Except when prohibited by law,
Mortgagor agrees to pay all of Lender’s expenses if Mortgagor breaches any covenant in this Mortgage. Mortgagor will
also pay on demand all of Lender’s expenses Incurred in collacting, insuring, preserving or protecting the Property or in
any Iinventories, audits, inspections or other examination by Lender in ren?act to the Property. Mortg%gor a?rees to pay
all costs and aexpenses Incurred by Lender in enforcing or protecting Lender’s rights and remedies under this Mortgage,
including, but not Iimited to, attorneys’ fees, court costs, and other legal expenses. Once the Secured Debt is fully and
finally pald, Lender agrees to release thls Mortgage and Mortgagor agrees to pay for any recordation costs. All such
amounts are due on demand and will bear interest from the time of the advance at the highest rate in effect, from time
to time, as provided In the Evidence of Debt and as permitted by law.

19.ENVIRONMENTAL LAWS AND HAZARDOUS SUBSTANCES. As used in this section, {1) “Environmental Law” means,
without limitation, the Comprehensive Environmental Response, Compenssation and Llability Act (CERCLA, 42 U.S.C.
5601 et seq.), all other faderal, state and local laws, regulations, ordinances, court orders, attorney general opinions or
Lnterpretlve letters concerning the public health, safety, welfare, environment or a hazardous substance; and (2)
Hazardous Substance" means any toxic, radioactive or hazardous material, wasts, pollutant or contaminant which has
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characteristics which render the substance dangerous or potentially dangerous to the public health, safety, welfare or
environment. The term Includes, without limitation, any substances defined as "hazardous material,” "toxic substances,”
“hazardous waste” or "hazardous substance® under any Environmental Law. Mortgagor represents, werrants and agrees
that, except as previously disclosed and acknowledged in writing:
A. No Hazardous Substance has been, s, or will be located, transported, manufactured, treated, refined, or handled
by any person on, under or about the Praperty, except in the ordinary course of business and in strict compliance
with all epplicable Environmental Law. .
B. Mortgagor has not and will not cause, contribute to, or permit the release of any Hazardous Substance on the

Property. .

C. Mortgagor will inmediately notify Lender if (1) a release or threatened release of Hazardous Substance occurs on,
under or about the Property or migrates or threatens to migrate from nearby propertr; or (2) there Is a violation of
any Environmental Law concerning the Property. In such an event, Mortgagor will take all necessary remedial
action In accordence with Environmsental Law.

D. Mortgagor has no knowledge of or reason to believe there is any pending or threatened Investigation, claim, or
proceeding of any kind relating to (1) any Hazardous Substance located on, under or about the Propsrty; or (2)
any violation by Mortgagor or any tenant of any Environmental Law. Mortgagor will inmediately notify Lender In
writing as soon as Mortgagor has reason to believe there is sny such pending or threatened investigation, claim,
or proceeding. In such an event, Lender has the right, but not the obligation, to participate in any such proceeding
Including the right to receive coples of any documents relatfn? to such proceedings.

E. i&ortgagor and every tenant have bsen, are and shall remain In full compliance with any applicable Environmental

w

F. There are no underground storage tanks, private dumps or open wells located on or under the Property and no
such tank, dump or well will bs added unless Lender first consents In writing.

G. Mortgagor will regularly inspact the Property, monitor the activities and operations on the Property, and confirm
thg}t‘ all permits, licenses or approvals required by any applicable Environmental Law ere obtained and complied
with,

H. Mortgagor will permit, or cause any tenant to permit, Lender or Lender's agent to enter and Inspact the Property
and review all records at any ressonable time to determine (1) the existence, location and nature of any
Hazardous Substance on, under or about the Property; (2) the exlstence, location, nature, and magnitude of any
Hazardous Substance that has been released on, under or about the Property; or {3) whether or not Mortgagor
and any tenant are in compliance with applicable Environmental Law.

1. Upon Lendeor's request and at any time, Mortgagor agrees, at Mortgagor's expense, to engage a quelified
envirenmental enginser to prepare an environmental audit of the Property and to submit the results of such audit
to Lender, The cholce of the environmental enginesr who will parform such audit is subject to Lender’s approval.

J. Lender has the right, but not the obligation, to perform any of Mortgagor's obligations under this section at
Mortgagor’s expense.

K. As a consequence of any breach of any representation, warranty or promise made in this section, (1) Mortgagor
will indemnify and hold Lender and Lender’s successors or assigns harmiess from and against all losses, claims,
demands, llabliiities, damages, cleanup, response and remediation costs, penaitles and expenses, including-
without limitation all costs of litigation and attorneys’ fees, which Lender and Lender’s successors or assigns may
sustain; and (2) at Lender's discretion, Lender may release this Mortgage and in return Mortgagor will provide
Lender with collateral of at least equal valus to the Property secured by this Mortgage without prejudice to any of
Lender’s rights undsr this Mortgage. _

L. Notwithstanding any of the language contained in this Mortgage to the contrary, the terms of this section shall
survive any foreclosure or satisfaction of this Mortgage regardiess of any passage of title to Lender or any
disposition by Lender of any or all of the Property. Any claims and defenses to the contrary are hereby walved.

20. CONDEMNATION. Mortgagor will give Lender prompt notice of any action, real or threatened, by private or public
entities to purchase or take any or all of the Property, including any. sasements, through condemnation, eminent domalin,
or any other means. Mortgagor further agrees to notify Lendsr of any procesdings instituted for the establishment of any

' sewer, water, conservation, ditch, drainage, or other district relating to or binding upon the Property or any part of it.
Mortgagor authorizes Lender to imsrvene in Mortgagor's name In any of the above described actions or claims and to
collect and recelve all sums resulting from the action or claim. Mortgagor assigns to Lender the procesds of any award or
claim for demages connscted with a condemnation or other taking of all or any part of the Property, Such procesds shall
be considered payments and will be applied as provided in this Mortgage. This assignment of proceeds is subject to the
terms of any prior mortgage, deed of trust, security agreement or other lilen document.

21.INSURANCE. Mortgagor agress to maintain insurance as follows:

A. Mortgagor shall keep the Property Insured against loss by fire, theft and other hazards and risks reascnably
assoclated with the Property due to its type and location. Other hazards and risks may Include, for exampls,
coverags against loss due to floods or flooding, This insurance shall be maintained In the amounts and for the
perlods that Lender requires. What Lender requires pursuant to the preceding thres sentences can change during
the term of the Secured Debt. The insurance carrler providing the insurance shall be chosen by Mortgagor subject
to Lender's approval, which shall not be unreasonably withheld. If Mortgagor fails to maintain the coverage
described above, Lender may, st Lender's option, obtain coverage to protect Lender’s rights in the Property
according to the terms of this Mortgage.

All insurance policles and renewals shall be acceptable to Lender and shall include a standard "mortgsge clause®
and, where applicable, “lender loss payese clause.” Mortgagor shall immediately notify Lender of cancellation or
termination of the insurance. Lender shall have the right to hold the policles and renswals. If Lender requires,
Mortgagor shall immediately give to Lender all receipts of paid premiums and renewal notices. Upon loss,
Mortgagor shall give immediate notice to the insurance carrier and Lender. Lender may make proof of loss If not
made Immediately by Mortgagor.
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Unless Lender and Mortgager otherwise agree in writing, insurance procesds shall be applied to restoration or
repair of the Propsrty damaged If the restoration or repair is economically feasible and Lender’s security 18 not
lessened. It the rastoration or repair Is not economically feasible or Lender's securlity would be lessened, the
insurance proceeds shall be applied to the Secured Debt, whether or not then due, with any excess paid to
Mortgagor. If Mortgagor abandons the Property, or does not answer within 30 days a notice from Lender that the
insurance carrler has offered to settle a claim, then Lender may collsct the Insurance proceeds. Lender may use
the proceeds to repair or restore the Property or to pay the Sscured Debt whether or not then due. The 30-day
pericd will begin when the notice is given.

Unless Lender and Mortgagor otherwise agree in writing, any application of procesds to principal shail not extend
or postpone the due date of scheduled payments or change the amount of the payments. If the Property is
acquired by Lender, Mortgagor's right to any insurance policles and proceeds resulting from damage to the
Prczyt:ﬂerlttyl' before the acquisition shall pass to Lender to the extent of the Secured Debt Immediately befere the
acquisition,

B. Mortgegor agrees to maintain comprehensive general liability insurance naming Lender as an additional insured in
:n amount acceptable to Lender, Insuring against clalms arising from any accident or occurrence in or on the

roparty. .

C. Mortgagor agrees to maintain rental loss or business interruption insurance, as required by Lender, in an amount
equal to at least coverage of one year's debt service, and required escrow account deposits (if agreed to
separately in writing), under a form of policy acceptable to Lender.

22.NO ESCROW FOR TAXES AND INSURANCE. Unless otherwise provided In a separate agreement, Mortgager will not be
required to pay to Lender funds for taxes and insurance in escrow.

23.FINANCIAL REPORTS AND ADDITIONAL DOCUMENTS. Mortgagor will provide to Lender upon request, any financial
statement or Information Lender may deem necessary. Mortgagor warrants that all financial statements and information
Mortgagor provides to Lender are, or will ba, accurats, comect, and complete. Mortgagor agress to sign, deliver, and file
as Lender may. reasonably request any additional documents or certifications that Lender may conslder necessery to
perfect, continue, and preserve Mortgagor's obligations under this Mortgage and Lender's lien status on the Property. If
Mortgagor fails to do so, Lender may sign, deliver, and file such documents or certificates in Mortgagor's name and
M;Ltg?ugsor hgeby irrevocably appoints Lender or Lender’s agent as attomnay in fact to do the things necessary to comply
with this section, .

24. JOINT AND INDI{VIDUAL LIABILITY; CO-SIGNERS; SUCCESSORS AND ASSIGNS BOUND. All duties under this Mortgage
are joint and Individual. If Mortgagor signs this Mortgags but dees not sign the Evidence of Debt, Mortgagor dees so only
to mortgage Mortgs?or’s,interest in the Property to secure payment of the Secured Debt and Mortgagor doss not agree
to be parsonally liable on the Secured Debt. Mortgagor agrees that Lender and any party to this Mon‘gage may extend,
madify or make any change in the terms of this Mortgage or the Evidance of Debt without Mortgagor’s consent. Such a
change will not release Mortgagor from the terms of this Mortgage. The duties and benefits of this Mortgage shall bind
and benefit the successors and assigns of Mortgagor and Lender.

If this Mortgage secures a guaranty betwesn Lender and Mortgagor and does not directly secure the cbligation which is
guarantied, Mortgagor agrees to waive any rights that may prevent Lender from bringing any action or claim against
Mortgagor or any party indebted under the obligation including, but not limited to, anti-dsficlency or one-action laws.

265. APPLICABLE LAW; SEVERABILITY; INTERPRETATION. This Mortgage is govarned by the laws of the jurisdiction in
which Lender is located, except to the extent otherwise required by the laws of the jurisdiction where the Proparty is
located. This Mortgage is complete and fully integrated. This Mortgage may not be amended or modified by orsi
agreement. Any section or clause in this Mortgage, attachments, or any agreement related to the Secured Debt that
conflicts with applicable law-wiil not be effective, unless that law exprassly or impliedly permits the variations by. written
agreemant. If any saction or clause of this Mortgage cannot be enferced according to its terms, that section or clause
will be severed and will not affect the enforceability of the remainder of this Mortgage. Whenever used, the singular shall
include the plurel and the plural the singular. The captions and heesdings of the sections of this Mortgage are for
&onvenlence only and are not to be used to interpret or define tha tarms of this Mortgage. Time is of the essencs in this

ortgage. ' .

26. NOTICE. Unless otharwise raquired by [aw, any notice shall be given by delivering it or by mailinF it by first class mall to
the appropriate party’s address on page 1 of this Mortgags, or to any other address designated in writing, Notice to one
mortgagor will be deemed to be notice to all mortgagors.

27.WAIVER OF HOMESTEAD. Except to the extent prohibited by law, Mortgagor waives all homestead exemption rights
relating to the Property.

28.U.C.C. PROVISIONS. If checked, the following are applicable to, but do not limit, this Mortgage:

J gomtrr:lcﬁon Loan, This Mortgage secures an obligation incurred for the construction of an improvement on the
roperty.

O Fixture Filing. Mortgagor grants to Lender a security interest in all goods that Mortgagor owns now or in the
future and that are or will become fixtures related to the Property. '

[0 crops; Timber; Minerals; Rents, Issues and Profits. Mortgagor grants to Lender a security Interest in all crops,
timber, and minerals focated on the Property as well as all rents, lasues, and profits of them Including, but not
limited to, all Consarvation Reserve Program (CRP) and Payment in Kind (PIK) payments and similar governmental
.programs (all of which shall also be Included in the term *Property”). {page 6 of 8)
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J personal Property, Mortgagor grants to Lender a security interest in all parsonal property located on or connected
with the Property, This security intersst Includes all farm products, inventory, equipment, accounts, documents,
Instruments, chattel paper&?enaral intanglbles, and all other items of personal propsrty Mortgagor owns now or in
the future and that are used or useful in the construction, ownership, operation, management, or maintenance of
the Property. The term "personal property” specifically excludes that property described as "household goods®
secured In connection with a "consumer® loan as those terms are defined in applicable federal regulations
governing unfeir and deceptive credit practices.

| Filng As Financing Statement. Mortgagor agrees and acknowledges that this Mortgage also suffices as a
financlng statement and as such, may be filed of record as a financing statement for purposes of Article 9 of the
Uniform Commercial Code. A carbon, photographie, image or other raproduction of this Mortgage Is sufficlent as
a financing statement. ’

29.OTHER TERMS. If checked, the following are applicabls to this Mortgage:

O Line of. Credit. The Secured Debt includes a revolving line of credit provision. Although the Secured Debt may be
reduced to a zero balance; this Mortgage will remain In effect until released.

Walver of Appralsal Rights. The laws of South Carolina provide that in any real estate foreclosure proceeding a
defendant against whom a personal judgment is taken or asked may, within thirty deys after the sale of the
mortgaged property, apply to the court for an order of appraisal. The statutory appraisal value as approved by the
court would be substituted for the high bid and may decrease the amount of any deficlency owing in connection
with the transaction. THE UNDERSIGNED HEREBY WAIVES AND RELINQUISHES THE STATUTORY APPRAISAL
RIGHTS WHICH MEANS THE HIGH BID AT THE JUDICIAL FORECLOSURE SALE WILL BE APPLIED TO THE DEBT
REGARDLESS OF ANY APPRAISED VALUE OF THE MORTGAGED PROPERTY.

IX] Separate Asslgnment. The Mortgagor has executed or will execute a separate assignment of leases and rents. If
the separate assignment of leases and rents Is properly executed and recorded, then the separate assignment will
supersede this Security Instrument’s "Assignment of Leases and Rents" saction.

[0 Additional Terms.

SIGNATURES: By signing bslow, Mortfa or agrees to the terms and covenants contained in this Mortgage and in any
attachments. Mortgagor also acknowledges receipt of a copy of this Mortgage on the date stated above on Page 1.

O Actual authority was granted to the parties signing below by resclution signed and dated

Entity Name: Entity Name:

—%#QMMSM - (Seal)
{Sighature) ¥ WHEITF, [Date) {Signature) {Date)
Signed, Sealed and delive ||Iu!? egance of: )

- il W CQ/QP

{Witness) {Witnass)

0 Refer to the Addendum which is attached and incorporated herein for additional Mortgagors, signatures and
acknowlsdgments.
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PROBATE:
STATEOF __South Carolina . COUNTY OF _Charleston }ss.

Personally appeared before ma the undersignad witness who, being duly swom, deposed and said that (s)he saw the
Mortgagor (am‘.‘J each Mortgagor if more than one) sign, sesl and deliver the foregoing Mortgage and that (s)hs, together
with the other witness whose name appoars as a witness, witnessed the exacution thereof.

Sworn to and subscribed before me this __ 9thh day
of October, 2007 .
UMalicoa CO/(_Q Q

Notary Public for South Carolina o ———

My commisslon expires: D& ( 2.0 [ao (=

{pags-8 of 8)
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EXHIBIT “A”

ALL that certain piece, parcel or lot of land, with the buildings and improvements thereon,
situate, lying and being in the County of Dorchester, State of South Carolina, and being known
and designated as Lot 46, Section B of Auburn Hills at Scott’s Mill, as shown on that certain plat
entitled: “AUBURN HILLS AT SCOTT’S MILL LOTS 1 THRU 51, LOTS 202 THRU 209",
dated July 22, 2003 and recorded in the Register of Deeds Office for Dorchester County in Plat
Book K, Page 70. Said lot having such size, shape, dimensions, buttings and boundings as will
by reference to said plat more fully and at large appear.

BEING the same property conveyed to the mortgagor herein by deed of Patrick R. Watts, Master
in Equity for Dorchester County, dated September 11, 2006 and recorded in the Dorchester
County Register of Deeds Office in Book 5582 at Page 020. .




A A

Recording Date: 10/18/2007 Instrument: 89 | Book: 6318. Page: 28-36

L , B
FILED-RECORDED . 1
RMC/ROD :

2007 Oct 18 PM'1:26:43

DORCHESTER COUNTY
SC Deed Rec Fee: .00
Dor Co Deed Rec Fee: .00
~ Filing Fee:' 14.00
Exemption #;
MARGARET L. BAILEY
~Register of Deeds:

quiofduo) o1 .o, nqryxy

Proyiny gy Auoyiuy A yug [PHOLIDN 40qDEY

oo
. oy —
g (> 5 &2
o nh 2 0w
EES ol e
TMed o3 22
Bx Ty, ot T
;;% (;:"yw o (S
3 P At
=2 A m 0
SE T L3
5= 3 kol
s : il

{ w—

N

THIS PAGE IS HEREBY ATTACHED AND MADE PART OF
THE PERMANENT RECORD OF THIS DOCUMENT. IT IS
NOT TO BE DETACHED OR REMOVED AND MUST BE
CITED AS THE FIRST PAGE OF THE RECORDED
- DOCUMENT. THE TOP OF THE PAGE IS TO BE USED FOR
RECORDING PURPOSES AND IS NOT TO BE USED FOR

ANY OTHER PURPOSE. ’ -

REGISTER OF DEEDS :
DORCHESTER COUNTY SOUTH ‘CAROLINA
MARGARET L. BAILEY, REGISTER -
'POST OFFICE BOX 38
ST. GEORGE, SC 29477,
843-563-0181 or 843—832-0181

R 210




RETURN T0: ORI o o eTY
J. STANLEY CLAYPOOLE, PA REGISTER OF DEEDS -

® 2155 NORTHPARK LANE
o NORTH CHARLESTON, S.C. 29406

———— State of South Carolina Space Above This Line For Recording Data

This document was prepared by (name, address, shono number:  Sage 53 Eecna phag®

ad
Charlaeston, 8C 29407

(843) 852-6400

ASSIGNMENT OF LEASES AND RENTS

1. DATE AND PARTIES. The date of this Assignment of Leases and Rents (Assignment) Is
10/09/2007 . The parties and their addresses are:

ASSIGNOR: ANTHONY M WHITFIELD
2141 DORCHESTER ROAD
NORTH CHARLESTON, SC 29405

[J Refer to the Addendum that Is attached and incorporated herein for additional Assignors.

LENDER: Harbor National RBank
1503 0ld Towne Road
Charleston, SC 29407

2. ASSIGNMENT OF LEASES AND RENTS. For good and valuable consideration, the recelpt and sufficiency of which is
acknowledged, and to secure the Securaed Debts and Assignor’s performance under this Assignment, Assignor
Irevocably assigns, grants, bargains, conveys and mortgages to Lender as additional security all the right, title and
Interest Iin the following (all referred to as Property).

A. Existing or future leases, sublesses, licenses, guaranties and any othar written or verbal agreements for the use
and occupancy.of the Proparty, Including any extensions, renewals, modifications or replacements (all referred to
as Leases).

B. Rents, issues and profits (all referred to as Rents), including but not limited to security deposits, minimum rent,
percentage rent, additional rent, common area maintenance charges, parking charges, real estate taxes, other
applicable taxss, insurance premium contributions, liquidated damages following default, cancellation premiums,
“loss of rents”™ insurance, guest receipts, revenuss, royalties, procesds, bonuses, accounts, contract rights, general
intangibles, and all rights and claims which Assignor may have that in any way pertain to or are on account of the
use or occupancy of the whole or any part of the Property.

C. The term Property as used in this Assignment shall include the fpllowlng described real property:
SEE ATTACHED EXHIBIT ‘A’

SOUTH CAROLINA ASSIGNMENT OF LEASES AND RENTS (page 1 0f 7/
{NOT FOR FNMA, FHLVC, OR VA USE AND NOT FOR CONSUMER PURPOSES)
EXparsl) ©2001 Benkers Syatems, Inc., St. Cloud, MN. Form ASMT-RENT-SC  2/27/2002

| R.211 |




3.

The Property is located in DORCHESTER County at
131 TYRON ROAD SUMMERVILIE , SC 29483

ZIP Code).

(Addraess, City, State,

In the event any item listed as Leases or Rents Is determined to be personal property, this Assignment will also be

regerded as a security agresment. )

MAXIMUM OBLIGATION LIMIT. The total principal amount secured by this Assignment at any one time will not
exceed $120,000.00 . This limitation of amount doss not include intarest and other fess and charges
valldly made pursuant to this Assignment. Also, this limitation doss not apply to advances made under the terms of
this Assignment to protect Lender’s security and to perform any of the covenants contained in this Assignment.
Interest under the Note will be deferred, accrued or capitalized; however, Lender will not bs required to defer, accrue

or capitalize any interest except as provided in the Note.

SECURED DEBTS. This Assignment will secure the following Secured Debts:

A. [ Spacific Debts. The following debts and all extensions, renewals, refinancings, modifications and replacements.

(include items such es borrowers’ names, note amounts, interest retes, maturity dates, etc.)

One or more of the debts secured by this Assignmant contains a future advance provision.

B. Xl All Debts. All present and future debts from Assignor and

to Lender, even If this Assignment is not specifically referenced or if the future debt is unrelated to or of a
different type than this debt. If mora than one person signs this Assignment, each sgrees that it will secure
debts incurred either individually or with others who may not sign this Assignment. Nothing In this Assignment
constitutes 8 commitment to make additional or future loans or advances. Any such commitment must bs in
writing. In the event that Lender falls to provide notice of the right of rescission, Lander waives any subsequent
security Interest In the Assignor’s principal dwelling that is created by this Assignment. This Asslgm:ent will
not secure any debt for which a non-possessory, non-purchase money security interest is created in “household
goods® In connection with a "consumer loan,” as those terms are defined by federal law governing unfalr and
decaptive credit practices. This Assignment will not secure any debt for which a sscurity interast is created in
"margin stock” and Lsnder does not obtaln a "statement of purpose,” as defined and required by federal law

governing securities.

C. Sums Advanced. All sums advaﬁced and expensas incurred by Lender under the terms of this Assignment.

PAYMENTS. Assignor agrees that all paymants under the Secured Debts will be pald when dus and in accordance

with the terms of the Secured Debts and this Assignment.

COLLECTION OF RENTS. Assignor may collect, receive, enjoy and use the Rents so long as Assignor is not in default.
Assignor will not collect in advance any Rents dus in future lease periods, unless Assignor first obtains Lender's
written consent. Upon default, Assignor will recelve any Rents in trust for Lender and Assignor will not commingle the
Rents with any other funds. When Lender so directs, Assignor will endorse and deliver eny payments of Rents from
the Property to Lender. Amounts collected will be applied at Lender's discretion to the Secured Debts, the costs of
managing, protecting and preserving the Property, and other necessary expenses. Assignor agrees that this
Assignment Is immediately effective batween Assignor and Lender and effsctive as to third partles on the recording of

this Assignment.

WARRANTIES AND REPRESENTATIONS. To induce Lender to enter into the Loan, Assignor makes these

representations and warranties for as long as this Assignmaent Is in effect.

A. Powar. Assignor is duly organized, validly existing and in good standing under the laws In the juglsdlcﬂon where
Assignor was organized aend Is duly qualified, valldly existing and In good standing in all jurisdictions in which
Assignor oparates or Assignor owns or leases property. Assignor has the power and authority to enter Into this

transaction and to carry on Assignor's business or activity as now conducted.

B. Authority. The execution, delivery and performance of this Assignment and the cbligation evidenced by this
Assignment: are within Assignor’s duly authorized powaers; has received all necessary governmental approvel; will
not violate any provision of law or order of court or governmental agency; and will not violate any agresment to

which Assignor s a party or to which Assignor Is or any of Assignor's property Is subject.
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C. Name and Place of Business. Other than previously disclosed in writing to Lender, Assignor has not changed
Assignor’s name or principal place of business within the last ten years and hes not used any other trade or
fictitious name. Without Lender’s prior written consent, Assignor does not and will not use any other name and will
praserve Assignor’'s existing name, trade names and franchises,

D. Ownership or Lease of Property. Assignor owns or lsases all property that Assignor needs to conduct Assignor’s
business and activities. All of Assignar’s property is free and clear of all liens, security interests, encumbrences and
other adverse clalms and interests, except those Lender previously agresd to In writing.

E. Compliancs with Laws. Assignor Is not violating any laws, regulations, rules, orders, judgments or decress
applicable to Assignor or Assignor’s property, except for those that Assignor Is challenging in good faith through
proper proceedings after providing adequate reserves to fully pay the claim and its challenge should Asslignor lose.

F. Title. Assignor has good title to the Leases, Rents and Property and the right to assign, grant, bargain, convey and
mn%rtgage to Lender as additional security the Leases and Rents, and no other parson has any right in the Leases
a onts. '

G. R:cordation. Assignor has recorded the Leases as required by faw or as otherwise prudent for the type and use of
the Property.

H. Defeult. No default exists under the Leases, and the parties subject to the Leases have not violated any applicable
law on leases, licenses and landlords and tenants. Assignor, at its sole cost and expense, will keap, observe and
perform, and require all other parties to the Leases to comply with the Leases and any applicable law. [t Assignor
or any party to the Lease doefaults or fails to observe any applicable law, Assignor wiil promptly notify Lender.

I. Leass Modification. Assignor has not sublet, modified, extendsd, canceled, or otherwise altered the Leases, or

accepted the surrender of the Property covered by the Leases (unless the Loases so required).
J. Encumbrance. Assignor has not assigned, compromised, subordinated or encumbered the Leases and Rents.

COVENANTS. Asslignor agrees to the following covenants:

A. Rent Abatement and Insurance. When any Lease provides for an abatement of Rents duse to fire, flood or other
casualty, Assignor will Insure agalnst this risk of loss with a policy satisfactory to Lender. Assignor may choose
the insurance company, subject to Lender’s approval, which will not ba unreasonably withheld.

B. Coples of Leases. Assignor will promptly provide Lender with copies of tha Leases and wilt certify these Leases are
trus and correct coples. The exlsting Leases will be provided on execution of the Assignment, and all future
Leases and any other Information with respect to these Leases wiil be provided immediately after they are
executed.

C. Right to Rents. Immediately after the exacution of this Assignment, Assignor will notify all current and future
tenants and others obligated under the Leases of Londer’s right to the Loases and Rents, and will request that they
immediately pay all future Rents directly to Lerder when Assignor or Lender asks them to do so.

D. Acoounting. When Lender requests, Assignor will provide to Lender an accounting of Rents, prepared in a form
acceptable to Lender, subject to generally accepted accounting principles and certified by Assignor or Assignor's
accountant to be current, accurate and complete as of the date requested by Lender. :

E. Lease Modification. Assignor will not sublet, modiy, extend, cancel, or otherwise aiter the Leases, or accept the
surrender of the Propaerty covered by the Leasss (unless the Leases so required) without Lendsr’s written consent.

F. Encumbrance. Asslignor will not assign, compromiss, subordinate or encumber the Leases and Rents without
Lender’s prior written consent.

G. Future Leases. Assignor will not enter into any future Leases without prior written consent from Lender. Assignor
will execute and deliver such further assurances and assignments as to these future Leases a3 Lender requires
from time to time. '

H. Personal Property. Assignor wlill not sell or remove any personal proparty on the Property, unless Assignor replaces
this personal property with like kind for the same or batter valus.

I. Prosecution and Defense of Clalms, Assignor will appear in and prosecute its claims or defend its title to the
Leasss and Rents against any claims that would impair Assignor's interest under this Assignment and, on Lender's
request, Assignor will also appear in any action or proceading on behalf of Lender. Assignor agrees to assign to
Lender, as raquested by Lender, any right, claims or defenses which Assignor may have against parties who supply
labor or materials to improve or maintain the leaseholds subjsct to the Leases and/or the Property.

J. Liabllity and Indemnification. Lender does not assume or become liable for the Property’s maintenance,
depreciation, or other losses or damages when Lender acts to manage, protect or preserve the Property, except for
losses or damages due to Lender's gross negligence or intentional torts to the extent permitted by law. Otherwise,
Assignor will indemnify Lender and hold Lender harmless for all liability, loss or damage that Lender may incur
when Lender opts to exercise any of its remedies against any party cbligated under the Leases.

K. Leasshold Estate. Assignor will not cause or permit the lsasehold estate under the Leases to merge with Assignor's
reversionary interest, and agress that the Leases shall remain in full force and effect regardless of any merger of
the Assignor’s interests and of any merger of the interests of Assignor and any party obllgated under the Leases.

L. Insolvency. Lender will ba the creditor of each tenant and of anyone else obligated under the Leases who I3 subject
:’o a':l assignment for the benefit of creditors, an insolvency, a dissolution or a racelvership proceeding, or a

ankruptcy.

fpage 3 of 7
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9. TRANSFER OF AN INTEREST IN THE ASSIGNOR. If Assignor is an entity other than a natural person {such as a
corporation or other organization), Lender may demand immediate payment if:
A. A beneficlal interest in Assignor is sold or transferred. )
B. There i3 a changs In aither the identity or number of members of a partnership or similar entity.
C. There is a change in ownership of more than 25 percent of the voting stock of a corporation or similar entity.
xv;lever, Lender may not demand payment In the above situations if It Is prohibited by law as of the date of this
signment.

10. DEFAULT. Assignor will be in default if any of the following occur with regard to the Secured Debts that are secursd

by this Assignment: .

A. Payments. Assignor fails to make a payment In full when dus. .

B. Insolvency or Bankruptcy. Assignor makes an assignment for the benefit of creditors or bacomas insoivent, either
because Assignor's liabilities exceed Assignor’s asssets or Assignor Is unable to pay Assignor’s debts as thay
become due; or Assignor petitions for protection under federal, state or local bankruptcy, Insolvency or debtor rellef
laws, or is the subject of a petition or action under such laws and falls to have the petition or action dismissed
within a reascnable period of time not to exceed 60 days. :

C. Death or Incompetancy. If Assignor is an individual, Assignor dies or is declared lsgally incompetent.

D. Business Termination. If Assignor is not an individual, Assignor merges, dissolves, reorganizes or ands lts business
or existence, or a partner or majority owner dies or is declared legally incompstent.

E. Failure to Perform. Assignor falls to perform any condition or to keep any promise or covenant of this Assignment,
any other document avidencing or pertalning to the Loan, or any other debt or agresment Assignor has with Lender.

F. Misrepresentation. Assignor makes any verbal or written statement or provides any financial information that Is
untrue, Inaccurate, or conceals a material fact at the time it is made or provided. -

G. Property Transfer. Assignor transfers all or a substantial part of Assignor’s monsy or property.

H. Property Value. The value of the Property declines or is impaired. ’

1. Name Change. Assignor changes Assignor’s name or assumes an additional name without notitying Lender before
making such a change.

J. Material Change. Without first notifying Lender, there is a material change in Assignor’s business, including
ownership, management, and financial conditions.

K. Insecurity. Lender reasonably beliaves that Lender is insecura.

11. REMEDIES. After Assignor defaults, and after Lender gives any legally required notice and opportunity to cure the
default, Lender may at Lender’s option do any ons or mors of ths following:

A. Acceleration, Lender may make all or any part of the amount owing by the terms of the Secured Debts immediataly
duse.

" B. Additional Security. Lender may demand additlonal security or additional parties to bs obligated to pay the Secured
Debts.

C. Sources. Lender may usse any and all remedles Lender has under the state law where the Property is located or .
federal law or in any instrument evidencing or pertaining to ths Secured Dsbts.

D. Insurance Benefits. Lender may make a claim for any and all insurance benefits or refunds that may be available on
Assignor’'s default. _ o

E. Payments Made On Assignor's Behalf. Amounts advanced on Assignor’'s behalf will be immediately due and may
be added to the Secured Debts. :

F. Rents. Lender may terminate Assignor’s right to collact Rents and directly collect and retain Rents in Lem!er’s
name without taking possession of the Property and to demand, collect, receive, and sue for thé Rents, giving
proper receipts and releases. In addition, after deducting all reasonable expenses of collection from any collected
and retalned Rents, Lender may apply the balance as provided for by the Secured Debts.

G. Entry. Lender may enter, take possession, manage and operate all or any part of the Property; make, modity,
enforce or cancel or accept the surrender of any Leases; obtain or evict any tenants and licensees; increase or
reduce Rents; decorate, clean and make repairs or do any other act or incur any other cost Lender desms proper to
protect the Proparty as fully as Assignor could do. Any funds collected from the operation of the Proparty may be
applied in such order as Lender may desm proper, Including, but not limited to, payment of the following: operating
expenses, management, broksrage, attorneys’ and accountants’ fees, the Secured Debts, and toward the
maintenance of reserves for repair or raplacement. Lender may take such action without regard to the adequacy of
the security, with or without any action or proceeding, through any person or agent, or receiver to be appointed by
a court, and irrespective of Assignor's possession. The collection and application of the Rents or the entry upon
and taking possession of the Property as set out In this section shall not cure or waive any notice of default under
the Secured Debts, this Assignment, or invalidate any act pursuant to such notice. The enforcement of such
remedy by Lender, once exercised, shall continue for so long as Lender shall elect, notwithstanding that such
collection and application of Rents may have cured the original default.

Muu 7
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H. Walver. Except as otherwise required by law, by choosing any one or more of these remedies you do not give up
any other remedy. You do not waive a default if you choose not to use a remedy. By electing not to use any
remedy, you do not walve your right to later consider the event a default and to use any remedies If the default
continues or occurs again.

12. APPOINTMENT OF A RECEIVER. On or after an Assignor's default, Assignor agrees to Lender making an application
to the court for an appointment of a recelver for the benefit of Lender to take possession of the Property and the
Leasss, with the power to receive, colléct and apply the Rents. Any Rents collected will be applied as the court
authorizes to pay taxss, to provide Insurance, to make repairs and to pay costs or any other expenses relating to the
Property, the Leases and Rents, and any remaining sums shall be applied to the Secured Debts. Assigror agrees that
this appointment of a recelver may be without giving bond, without reference to the then-existing value of the
Property, and without regard to the Insolvency of any person liable for any of the Secured Debts.

13. COLLECTION EXPENSES AND ATTORNEYS’ FEES. To tho extent permitted by law, Assignor agrees to pay all
expanses of collection, enforcement or protection of Lender’s rights and remedies under this Assignment. Unless the
applicable law that governs this Assignment Is Nerth Dakota, expenses include, but are not limited to, reasonable
attorneys’ fees, court costs and other legal expenses. These expsnses are due and payable immediately. These
expensaes will bear interest from the date of payment until paid in full at the contract interest rate then in effect for
the Loan. To the extent permitted by the United States Bankruptcy Code, Assignor agrses to pay the reasonable
sttorneys’ fees Lender incurs to collect this Assignment as awarded by any court exercising jurisdiction under the
Bankruptcy Code.

14. ENVIRONMENTAL LAWS AND HAZARDOUS SUBSTANCES. As used In this section, (1) Environmentel Law means,
without limitation, the Comprehensive Environmental Response, Compensation and Liability Act (CERCLA, 42 U.S.C.
9601 ot seq.), all other federal, state and local laws, regulations, ordinances, court orders, attornsy general opinions
or Interpretive letters concerning the public health, safety, welfare, envircnment or a hazardous substance; and (2)
Hazardous Substance means any toxic, radloactive or hazardous material, waste, pollutant or contaminant which has
characteristics which render the substance dangsrous or potentlally dangerous to the public health, safety, welfare or
environment, The term includes, without limitation, any substances dsfined as "hazardous material,” “toxic
substances,” "hazardous wasts,” "hazardous substance,” or "regulated substances® under any Environmental Law.

Assignor represents, warrants and agrees that:

A. Except as previcusly disclosed and acknowledged in writing to Lender, no Hazardous Substance has bsen, Is, or
will be located, transported, manufactured, treated, refined, or handled by any person on, under or about the
Property, except in the ordinary course of business and in strict compliance with all applicable Environmental Law.

B. Except as previcusly disclosed and acknowledged in writing to Lendser, Assignor has not and wiil not cause,
contribute to, or permit the releass of any Hazardous Substance on the Property.

C. Assignor will inmediately notify Lender if (1) a release or threatened release of Hazardous Substance cccurs on,
under or about the Property or migrates or threatens to migrate from nearby property; or (2) there is & violation of
any Environmental Law concerning the Property. In such an event, Assignor will take all necessary remedial action
in accordance with Environmental Law.

D. Except as previously disclosed and acknowledged in writing to Lender, Assignor has no knowledge of or reason to
belleve there is any pending or threatened investigation, claim, or proceeding of any kind relating to (1) any
Hazardous Substance Jocated on, under or about the Property; or (2} any viclation by Assignor or any tenant of
any Environmental Law. Assignor will immediately notify Lender In writing as soon as Assignor has reason to
believe there is any such pending or threatensd investigation, claim, or proceeding. In such an event, Lender has
the right, but not the obligation, to participate in any such procseding including the right to receive coples of any
documents relating to such proceedings.

E. Except as previously disclosed and acknowiedged in writing to Lender, Assignor and every tenant have been, are
and will remain in full compliance with any applicable Environmental Law.

F. Except as previously disclosed and acknowledged in writing to Lender, there ars no underground storage tanks,
private dumps or open wells located on or under the Property and no such tank, dump or well will be added unless
Lender first consents in writing.

G. Assignor will regularly inspect the Property, monitor the activities and operations on the Property, and confirm that
all permits, licenses or approvals required by any applicable Environmental Law are obtained and complied with.

H. Assignor will permit, or cause any tenant to permit, Lender or Lender’s agent to enter and inspsct the Property and
review all records at any reasonable time to determine {1) the existence, location and nature of any Hazardous
Substance on, under or about the Property; {2} the existence, location, nature, and magnitude of any Hazardous
Substance that has been released on, under or about the Propearty; or (3) whather or not Assignor and any tenant
are In compliance with applicable Environmental Law.
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I. Upon Lender’s request and at any tims, Assignor agrees, at Asslgnor's expenss, to engage a qualified
environmental engineer to prepare an environmental audit of the Praperty and to submit the results of such audit
to Lender. The choice of the environmantal enginesr who will parform such audit is subject to Lender’s approval.

J. Lender has the right, but not the obligation, to perform any of Assignor’s obligations under this secton at
Assignor’s expense.

K. As a consequence of any breach of any representation, warranty or promise mads in this section, (1) Assignor will
indemnify and hold Lender and Lender’s successors or assigns harmiess from and against all losses, cleims,
demands, llabifities, damages, cleanup, response and remediation costs, penalties and expenses to the extant
pemmitted by law, including without limitation all costs of litigation and attorneys’ fees, which Lender and Lender's
successors or assigns may sustain; and (2) at Lender’s discretion, Lender may refease this Assignment and in
return Assignor will provide Lender with collateral of at least equal value to the Property secured by this
Assignment without prejudice to any of Lander’s rights under this Assignment.

L. Notwithstanding any of the language contalned in this Assignment to the contrary, the terms of this section will
survive any foreclosure or satisfaction of this Assignment regardiass of any passage of title to Lender or any
disposition by Lender of any or all of the Property. Any claims and defenses to the contrary are hereby walved.

16. TERM. This Assignment will remain In full force and effact until the Secured Debts are pald or otherwise discharged
and Lender Is no longer obligated to advance funds under any loan or credit agreement which Is a part of the Secured
Debts. If any or all payments of the Secured Debts are subsequently invalidated, daclared void or voldable, or set
aslde and are required to be repald to a trustes, custodian, recelver or any other party under any bankruptcy act or
othar state or federal law, then the Secured Debts will ba revived and will continue In full force and effect as if this
payment had not been made.

18. CO-SIGNERS. If Agsignor signs this Assignment but does not sign the Secured Debts, Assignor does so only to assign
Assignor’s interest In the Property to secure payment of the Secured Debts and Assignor does not agree to be
personally liable on the Secured Debts. If this Assignment securas a guaranty between Lender and Assignor, Assignor
agress to waive any rights that may prevent Lender from bringing any action or claim against Assignor or any party
indebted under the obligation. These rights may include, but are not limited to, any anti-deficiency or one-action laws.

17. WAIVERS. Except to the extent prohibited by law, Assignor waives all homestead exemption rights relating to the
Property.

18. U.C.C. PROVISIONS.

(3 construction Loan. This Assignment secures an obligation Incurred for the construction of an improvement on the
Property.
18. OTHER TERMS. If checked, the following are applicable to this Assignment:
O Line of Credit. The Secured Debts include a ravolving line of credit provision. Although the Secured Debts may be
reduced to a zero balance, this Assignment wiil remain in effect until the Secured Debts and ell underlying
agresments have been terminated In writing by Lender.

O Additional Terms.

20, APPLICABLE LAW. This Assignment is governed by the laws of South Carolina, except to the extent otherwise
required by the laws of the jurisdiction where the Property is located, and the United States of America.

21. JOINT AND INDIVIDUAL LIABILITY AND SUCCESSORS. Each Assignor’a obligations under this Assignment are
independent of the obligations of any other Assignor. Lender may sue each Assignor individually or together with any
other Assignor. Lender may release any part of the Property and Assignor will still be obligated under this Asslgnment
for the remaining Property. The duties and banefits of this Assignment will bind and banefit the successors and
assigns of Lender and Assignor.

22. AMENDMENT, INTEGRATION AND SEVERABILITY. This Assignment may not be amended or modified by oral

agresment. No amendment or modification of this Assignment is effactive uniess made in writing and executed by
Assignor and Lender. This Assignment is the complete and final expression of the agreement. If any provision of this

Wga 6ot )
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Assignment Is unenforceable, then the unenforceable provision will be severed and the remalning provisions will stiil
be enforceables,

23. INTERPRETATION. Whensver used, the singular includes the plural and the plural includes the singular. The section
headings are for convenience only and are not to be used to interpret or define the terms of this Assignment.

24. NOTICE, FINANCIAL REPORTS AND ADDITIONAL DOCUMENTS. Unless otherwise required by law, any notice will be
given by delivering it or malling it by first class mail and by registered or certified mall, return recelpt requested, to the I
appropriate party’s address listed in the DATE AND PARTIES section, or to any other address designated in writing, ;
Notice to one party will be deemed to bs notice to all parties. Assignor will inform Lender in writing of any change in
Assignor's name, address or other application Information. Assignor will provide Lender any financlal statements or
information Lender requests. All financial statements and information Assignor gives Lender will be correct and
complete. Assignor agrees to sign, deliver, and file any additional documents or certifications that Lender may
consider necessary to perfect, continue, and preserve Assignor’s obligations under this Assignment and to confirm
Lender’s lien status on any Property. Time Is of the essence.

25. SIGNATURES. By slgning under seal, Assignor agrees to the terms and covenants containad in this Assignment.
Asslgnor also acknowledges receipt of a copy of this Assignment.

{Entity Nama)

W _ .
{Signature) ANTHONY ¥ WHITFIELD {Signature) :
Signed, sesled and delivered jatfie presepce of:
| o dgaa (o le

Witnesshe——— ( {Witness)
PROBATE: .
STATE OF __ South Carolina , COUNTY OF ___Charleston .} ss.

Personally appeared bafore me the undersigned witness who, being duly sworn, deposed and seld that (s)he saw
the Assignor (and each Assignor if more than ons) sign, seal and deliver the foregolng Assignment and that (s)he,
together with the other witnass whose name appears as a witness, witnessed the execution theraof.

Sworn to and subscribed before me this __ 9th day

of October, 2007

2 .

w—. (Seal)
Notary Public for South Caroiina

My commission explres: Q@ l;i (@) [a ([QWAS
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EXHIBIT “A”

ALL that certain piece, parcel or lot of land, with the buildings and improvements thereon,
situate, lying and being in the County of Dorchester, State of South Carolina, and being known
and designated as Lot 46, Section B of Auburn Hills at Scott’s Mill, as shown on that certain plat
entitled: “AUBURN HILLS AT SCOTT’S MILL LOTS 1 THRU 51, LOTS 202 THRU 209",
dated July 22, 2003 and recorded in the Register of Deeds Office for Dorchester County in Plat
Book K, Page 70. Said lot having such size, shape, dimensions, buttings and boundings as will
by reference to said plat more fully and at large appear.

BEING the same property conveyed to the mortgagor herein by deed of Patrick R. Watts, Master
in Equity for Dorchester County, dated September 11, 2006 and recorded in the Dorchester
County Register of Deeds Office in Book 5582 at Page 020.




IN THE COURT OF COMMON PLERS. -

STATE OF SOUTH CAROLINA 3
FOR THE NINTH JUDICIAL ClRCUIT'}g.
L =

COUNTY OF DORCHESTER SR
CASE NO. 2014-CP-18-358 ", p
BANK OF NORTH CAROLINA, DEFENDANTSAVENDED . 2,
» ANSWER AFFIRMATIVE = =
Plaintiff, DEFENSESAND <« ... %
vs COUNTERCLAIMS

(Breach of Contract, Negligent
Misrepresentation, Fraud in the
Inducement, Unfair Trade Practices,
Promissory Estoppel, interference with
Prospective Contractual Relations, and
Breach of Contract Accompanied by
Fraudulent Act, Abuse of Process, Civil
Conspiracy, and Equitable Indemnity)

N ANTHONY WHITFIELD, CINDY
WHITFIELD, AND DAVID SWANSON

Defendants.

s art? e St et Nl st et St St N et Nl S it S

(Jury Trial Demanded)

TO: BRIAN DUFFY AND SETH WHITAKER, ATTORNEYS FOR PLAINTIFF
Comes now Defendant, Anthony Whitfield (hereinafter “Mr. Whitfield") and responds to

the allegations of Plaintiffs Complaint as follows:

1. Mr. Whitfield admits the allegations of Paragraphs 2, 3, 6, 8, 14, 15,
16,17, 18and 25.
2. Mr. Whitfield denies, the allégations of Paragraphs 13and 23 to the extent such
Paragraphs reference previous allegations which are herein denied.
3. Mr. Whitfield admits the allegations of Paragraph 5, buf denies that he
chose the stated ;nterest rate and alleges that at all material times Plaintiff represented the

maturity date of the loanwould be automatically extended by Plaintiff.
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4, Mr. Whitfield admits an assignment was made but denies the event of

default as alleged in Paragraph 24, 26 and 29.
5. Mr. Whitfield denies Paragraphs 1,4, 7, 8, 10, 11, 12, 19, 20, 21, 22, 27,

28 and 29.

6. Mr. Whitfield denies each and every allegation not specifically enumerated

herein.

EIRSTAFFIRMATIVE DEFENSE

7. Plaintiffs claims to foreclose on the 2007 Mortgage should be waived,
estopped, barred, and/or dismissed as Defendant made all payments as as required

under the Note and was told by Plaintiff numerous times that the October 16, 2013
maturity date as referenced Iin the Note would be autbmatically extended, and in fact
agreed orally and inwriting to renew the loan.
SECONDAFFIRMATIVE DEFENSE

8. Plaintiffs claims in equity are barred by the doctrine of unclean hands

hands and equitable estoppel.
IHIRD AFFIRMATIVE DEFENSE
0. Plaintiffs action should be barred by the doctrine of unconscionability,

fraud and duress.

10.  Upon: information and belief, the subject note attempted to be foreclosed
upon is not the original note and therefore Plaintiff does not have standing pursue this

foreclosure action.

Page 2 of 21

R. 220

o e S BT T e T

o i e e




COUNTERCLAIMS
Eactual Allegations

11. In 2006, Mr. Whitfield approached Charlie Rivers (hereinafter, “Mr.
Rivers") of Harbor National Bank to purchase and refinance certain real estate in the
lowcountry counties of Berkeley, Dorchester and Charleston. Mr. Rivers previously
helped Mr. Whitfield refinance over 25 loans when Mr. Rivers was a loan officer with
Southtrust Bank. These loans always had 30 year terms énd never had balloon
payments or required refinancing or re-approval.

12.  Mr. Rivers promised Mr. Whitfield the same loans as he was previously
given by Mr. Rivers, to-wit, 30 year loans with the best rate possible, with a % point
origination fee. There was no mention of balloon payments or re-qualification anytime
during the 30 year loans. After a review of Mr. Whitfield's financial condition, Mr. Rivers
approved $1.5 million in loans to refinance rental properties. At the time, Mr. Whitfield
made cléar to Mr. Rivers that.the loans could not have demand features or have a
.balloon payment. Mr. Rivers agreed.

- 13.  Inreliance on Mr. Rivers' representations, Mr. Whitfield purchased the
property at 98 Willow Lane, Ladson, SC 29456 (hereinafter, “the Subject Property”).

14. On or about March 27, 2007 Mr. Whitfield was provided documentation from
Plaintiff stating that Mr. Whitfield would have the choice of a 7.5%, interest rate or a floating
rate of prime minus % % (See Exhibit. A" attached hereto).

15. Despite being provided documentation by Plaintiff that Mr. Whitfield would

have the choice of a 7.5% interest rate or a floating rate of prime minus % %, Mr. Whitfield

was provided the higher 7.25% rate as opposed to the lower floating rate of prime minus
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Y %.

16. Despite being provided documents at the closing with an October 16, 2013
maturity date on the loan, Mr. Whitfield was assured numerous times by loan officer
Angela Bell that the maturity date was just a formality and in fact was just a renewal
date and would be extended automatically with only adjustments of interest without any
re-qualifying or costs to extend. Despite making such assurances to Mr. Whitfield, loan
officer Angela Bell determined as early as 2010 that the loans would not be renewed as
she felt Mr. Whitfield .was not providing financial information to her. At the time she
indicated she needed to “grease the wheel" with Mr. Whitfield's accountant so the
accountant wo_u.ld tell her more information about Mr. Whitfield's financial status.

17. Because of Ms. Bell's assurances and representations, Mr. Whitfield made
payments on the loan for the subject property from the origination of the loan every
month untilthe rénewal date.

18.  InJanuary, 2012, Plaintiff asked Mr. Whitfield for a copy of his recent tax
retums so that the loan could be automatically exiended. As late as February 6, 2012,
loan officer Angela Bell sent an email to Mr. Whitfield asking him for tax information to

work on the "renewals., On February 21, 2012, Mr. Whitfield informed loan officer
Angela Bell that he was under some financial pressure, that his health was suffering,
‘and that he wanted interest rates on par with the other mortgages he held with other
banks. The following day, Ms.-Bell informed Harbor National Bank personnel {but not
Mr. Whitfield) that she was going to let Mr. Whitfield know that she would be asking him
to move the loans. Although she informed others of her intention notto renew the loans,

Ms. Bell never told Mr. Whitfield that he needed to move the loans- at any point intime.
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Had Mr. Whitfield known Plaintiff never intended to renew the loan, Mr. Whitfield would
have previously refinanced the loan with another lender at a time when it was possible.

19. One week later, on February 28, 2012 loan officer Angela Bell wrote Mr.
Whitfield to let him know that she woulid have to have his 2010 tax retums in order to
request approval for renewal of his upcoming maturing loans. On April 2, 2012, Mr.
Whitfield informed loan officer Angela Bell that his 2010 tax returns were complete and
that he urgently wanted his loans modified since the rates were extremely high, and that
his health had been an issue. After receiving the information about receiving the tax
returns, the following day loan officer Angela Bell told a senior credit analyst at Harbor
Natio_nal Bank, “I'm just glad the threats of no renewals finally worked." Five days later,
on April 8, 2012, Mr. Whitfield suffered a heart attack.

20. Despite making assurances his loans would renew, two notes (732
Gahagan and 110 Mepkin) matured on April 13, 2012 without having been renewed by
the_Plaintiff. On June 21, 2012 Charlie Rivers orally égreed to modify the notes and
speciﬁcally agreed to: (a) extend the notes for a 25 year amortization with another 5
year maturity; (b) eliminate the need for any principal pay downs; (c) eliminate the need
for additional collateral to secdre the notes; (d) eliminate the need to cross collateralize
the ioans; (e) waive the default interest raie of 14%; (f) back date the rate of 4.75% to
the maturity of the April 13, 2012 maturities; and (g) credit Mr. Whitfield's overpayment
of interest.

" 21.  On June 26, 2012, Harbor National Bank vice president Scott Warren
signed a loan commitment letter to Mr. Whitfield outlining the terms and conditions of

the renewals of all Mr. Whitfield's loans held by Harbor National Bank. The proposed
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new loans dropped the interest rate to 4.75% and extended the maturities another 5
years. (See loan commitment, attached hereto as Exhibit "B*). On the same day, Mr.
Whitfield was given drafts of new notes to sign for the closing which was to be held on
June 28, 2012. The new documents contained clauses that all of Mr. Whitfield's properties
would be cross collateralized, despite Mr. River's agreement and assurances notto cross
collateralize the properties (See Paragraph 20 (d) herein).

22,  In reliance upon Mr. Warren's June 26, 2012 commitment letter, Mr.
Whitfield attended a scheduled closing at attorey Mark Weeks' law office. At the
closing, Mr. Warren informed Mr. Whitfield that a signed endorsement from a title
company was needed so that Mr. Whitﬁeld"s ex-spouse Cindy Whitfield would not be

required to sign the loan documents for one of the properties that Cindy Whitfield

resided in (hereinafter, the "Black Rush Property")1 . At a certain point, Mr. Whitfield was
informed .by the closing attofney that the endorsement could not be procured, that Mrs.
Whitfield was refusing to sign the mortgage to the Black Rush Property, and Mr. Warren
broposed that it would only be possible to close two of the subject properties - Mepkin
and Gahagan, but that if the Black Rush Property ultimately couldn't be closed, all
properties including Mepkin and Gahagan would have to be foreclosed upon.

23. Despite Harbor National Bank's representations that a title endorsement
was required to renew the Black Rush Proberty. Mr. Whitfield has subsequently learned
that no such endorsement was required from the title company. Moreover, Harbor
National Bank failed to renew any of the loans listed in the June 26, 2012 commitment

letter despite agreeing to do so, willfully breaching their agreements, and causing Mr.

1 e

Plaintiff also attempted to procure a "Business Purpose Statement” from Mr. Whitfield indicating that the
property was to be used in Mr. Whitfield's business despite having previous knowledge that the Black Rush
Property was In a fact residential property for Mr. Whitfield's ex-wife Cindy Whitfield.
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Whitfield damages as to be determined by the trier of fact.

EQRA FOR FIRST COUNTERCLAIM
(Breach of Contract)

24, Mr. Whitfield hereby incorporates the allegations of the foregoing
paragraphs as if fully restated herein.

25.  As described above, Plaintiff indicated before and after the origination of

the loan, verbally and in writing, that the loan to the Subject Pro'perty would be
automatically renewed.

26. - Despite repeatedly making these representatiohs and reassurances, Plaintiff
failed to renew the loan and instead declared Mr. Whitfield to be in default despite being
paid all monthly installments on time, as and whén due, breaching their agreement with
Mr. Whitfield.

27.  Although Plaintiff ultimately promised in writing to renew the loan on June
26, 2012, Plaintiff refused to close the loan on June 28, 2012, as described above,

breaching the terms of the offer contained in the writing. Mr. Whitfield has been injured

in rellance upon Harbor National Bank's promises to him as will shown to the trier of

fact, including but not limited to, physical and mental distress and financial loss. In
addition thereto, the actions of the Plaintiff entitle Mr. Whitfield to an award of punitive

damages.

FORA SECOND CAUSE OF ACTION
(Negligent Misrepresentation)

28. Mr. Whitfieki hereby incorporates the allegations of the foregoing

paragraphs as if fully restated herein.
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29. As described above, Harbor National Bank made affirmative representations
to Mr. Whitfield that: {1) the initial loans would be 30 year loans; (2) the maturity date
refereﬁced in the Note was simply a renewal date; and (3) the interest rate to be charged
would be Mr. Whitfield's choice of 7.5°/0 or prime minus Oo. The Plaintiff also made
representations, and an offer, that the loans would be renewed at 4.750/0 with a new
maturity date of July 10, 2017.

30, Plaintiff knew these representations were false, misleading, and
incomplete when they were made. Such representations were (1) false, misleading and
incomplete when made; (2) were made for a pecuniary interest of the Plaintiff; (3) the
Plaintiff owed a duty of care to convey truthful information to Mr. Whitfield; (4) the
Plaintiff breached that duty by failing to exercise due care; (5) Mr. Whitfield was
unaware that the representations were false - and had no reason to'suspect they were
false as he placéd his trust énd confidence in Plaintiff. As such, Mr. Whitfield had a right
to rely on such information, and did so rely on said information to his financial detriment
as outlined above. Mr. Whitfield has been injured in reliance upon Harbor National
Bank's promises to him as will shown to the trier of fact, inéludlng but not limited to,
physical and mental distress and financial loss. In addition thereto, the actions of the

Plaintiff entitie Mr. Whitfield to an award of punitive damages.

(Fraud inthe Inducement)
31. Mr. Whitfield hereby incorporates the allegations of the foregoing
paragraphs as if fully restated herein.
32. Atoraboutthe time of the initial loan originations, Plaintiff made
_ Page 8 of 21
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affirmative representations to Mr. Whitfield that: (1) the loans would be 30 year joans;
(2) fhat the maturity date referenced in the Notes were simply renewal dates; and (3) that
the interest rate to be charged would be Mr. Whitfield's chaice of 7.5% or prime minus
% %. The Plaintiff also made representations, and an offer, that the loans would be
renewed at 4.75% with néw maturity dates of July 10, 2017. Such representations were
false, incomplete and misleading when made, were material, were known by the Plaintiff

to be false, misleading and incomplete, and were intended to be relied upon.

33.  Mr.Whitfield was unaware that the representations were false and had no

reason to suspect _they were false, as he placed his trust and confidence in Plaintiff. As
such, Mr. Whitfield had a right to rely on such information, and did so rely on said
information to his detriment financial as outlined above. Had Mr. Whitfield known
Plaintiff never intended to renew the loan, Mr. Whitfield would have previously
refinanced the foan with another lender at a time when it was possible. At a minimum,
the Plaintiff should have relayed their concemns about renewals as early as documentary
evidence suggest Harbor National Bank had a concem, to-wit, the year 2010.

34. These false representations were made to induce the Mr. Whitfield to
enter a high cost loan, and were made by the Plaintiff with the knowledge of their falsity.

35.  Mr. Whitfield reasonably relied on the material representations of Plaintiff
and had no knowledge the representations made by the Plaintiff were false and the Mr.
Whitfield was, therefore, fraudulently induced by the Plaintiff to enter into the high cost
loan.

36.  Mr. Whitfield made a mistake in entering into the loan, which mistake was

.unilateral. Mr. Whitfield was fraudulently induced by the Plaintiff to make the unilateral
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_ mistake as a direct, proximate and foreseeable result of the fraud, deceit,
misrepresentation, and active concealment perbetrated upon Mr. Whitfield by the
Plaintiff.

37. Subsequent to the origination of the ican, Mr. Whitfield has been informed
and now believes that the Plaintiff misrepresented the terms of the loan, verbally and in
writing by (1) not receiving 30 year loans, (2) representing that the maturity date was
simply a renewal date; and (3) charging, and refusing to change, the interest rate of
7.25%. The PIéintiff also made representations, and an offer, to renew the loans at 4.75%
with a new maturity date of July 10, 2017 as agreed. As such, Mr. Whitfleld is entitled to
avoid or rescind the loan and 1o be returned to the status quo ante whereby the Plaintiff
returns to Mr. Whitfield all monies paid by Mr. thitﬂeld in exchange for Mr. Whitfield
returning the amount of the loan proceeds to the Piaintiff. in addition thereto, Mr. Whitfield
is entitled to all incidental, consequential, direct and indirect damages proximately caused

. by Plaintiff when they fraudulently induced Mr. Whitfield to enter into the loan transaction.
Mr. Whitfieid has been injured in reliance upon Harbor National Bank’s p(omises to him as

-will shown to the trier of fact, including but not fimited to, physical and mental distress
and financial loss. In addition thereto, the actions of the Plaintiff entitle Mr. Whitfield to an
award of punitive damages. |

EORA FQURTH CAUSE OF ACTION
(Violation of Federal Trade Commission Act Section 5(a) 15U.S.C. §45)
(As made applicable through SC Code §39-5-10 et.seq.)

38. Mr. Whitfield hereby incorporates the allegations of the foregoing

paragraphs as if fully restated herein.
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39. As stated above, Plaintiff made affirmative representations to Mr. Whitfield
that: (1) the loans would be 30 year loans; (2) that the maturity dates referenced in the
Notes were simply renewal dates; and (3) that the interest rate to be charged would be
Mr. Whitfield's choice of 7.5% or prime minus % %. The Plaintiff also represented, and
made an offer, that the loans would be renewed at 4.75% with new maturity dates of
July 10, 2017.

40. Plaintiff's acts enumerated above constitute “unfair or deceptive abts or
practices in or affecting commerce,” as those terms are defined in the "Act. This
prohibition applies to all persons engaged in commerce, including banks. An act or
practice is unfair where it (1) causes or is likely to cause substantial injury to
consumers; (2) cannot be reasonably avoided by consumers and; (3) is not outweighed

_ by countervailing benefits to consumers or to competition. Inthis case, Plaintiff's actions
discussed above have caused substantial injury to Mr.Whitﬁgld.

‘41.  An act or practice is deceptive where: (1) a representation, omission, or
practice misleads or is likely to mislead the consumer; (2) a consumer's interpretation of
the representation, omission, of practice is considered reasonable under the
circumstances and; (3) the misieading representation, omission, or practice is material.
In this case, Plaintif’s actions were deceptive because Plaintiff clearly misrepresented
that the loans would be renewed. Mr. Whitfield has been injured in reliance upon Harbor
National Bank's promises to him as will shown to the trier of fact, including but not
limited to, physical and mental distress and financial loss. In addition thereto, the

actions of the Plaintiff entitle Mr. Whitfield to an award of punitive damages.
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EORA FIFTH CAUSE OF ACTION

(Promissory Estoppel/ Detrimental Reliance)

42. Mr. Whitfield hereby incorporates the allegations of the foregoing
paragraphs as iffully re;tated herein.

43.  Mr. Whitfield relied on the promises of Angela Bell, Charlie Rivers,
and Scott Warren to renew and modify the loans.

44. These promises were unambiguous in their terms and were rélied
upon by Mr. Whitfield. In particular, there were no contingencies placed upon the
June 26, 2012 written offer to renew any of the loans as title insured first
mortgages were already in placeon the subject properties.

45. The reliance by Mr. Whitfield regarding renewing the loans was more
than
expected and more than foreseeable by Harbor National Bank.

46. Mr. Whitfield has been injured in reliance upon Harbor National
Bank's promises to him as will shown to the trier of fact, including but not limited
to, physical and mental distress and financial loss. In addition thereto, the actions

of the Plaintiff entitie Mr. Whitfield to an award of punitive damages.

EQORA SIXTH CAUSE OF ACTION

(Tortious Interference with Prospective Contractual Relations)

47. Mr. Whitfield hereby incorporates the allegations of the foregoing

paragraphs as if fully restated herein.

48. The acts of Plaintiff described herein constituted an interference
with Mr. Whitfield's business, were without justification, were done with improper

purpose and motive, knowing itwould place Mr. Whitfield under duress when filing
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these unfounded legal proceedings and knowing that it would interfere with Mr.
Whitfield's ability to sell and/or rentthe subject property.

49, As a result of Plaintiffs actions Mr. Whitfield has lost the ability
to enter into contracts with identifiable prospective buyers and/or renters of the
subject property. As a direct and proximate result of the Plaintiffs actions,
Mr. Whitfield has suffered special damages including but not limited to a
dirminished value of their property in the eyes of third parties, loss of income
and loss of profits.

50. Plaintiffs actions proximately caused actual, consequential, and

special damages, including but not limited to: a) inability to sell the subject

property to third parties who met requirements for sale and/or rental of the
subject property; b) foreclosure proceedings having been instituted on the
subject property; c) a diminished value of the subject property in the eyes of
third parties; d) damage to Mr. Whitfield's reputation and business standing in
the real estate profession; e) financial damage to Mr. Whitfield's business
pecause of time spent away to defend these charges, f) financial damage for
his inability to sell the subject property following filing of the lis pendens and
lawsuit, g) attomeys' fees and costs incurred; h) time spent away from work
as a result of the lis pendens and lawsuit, i) emotional distress to Mr. Whitfield,
j) injury td his health and mentél pain and suffering.
E N

(Breach of Contract Accompanied by Fraudulent Act)

51. Mr. Whitfield hereby incorporates the allegations of the
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foregoing paragraphs as iffully restated herein.
52. As stated above, Mr. Rivers made an agreement to renew the

loans at the June 21, 2012 meeting with Mr. Whitfield.

53 Plaintiff breached the agreement with Mr. Whitfield by failing to
close the renewal of the loan which is the subject of this lawsuit. Such breach
was made with the fraudulent intent of never actually intending to close the
renewa! when that representation was made, and such fraudulent intent was
manifested by the fraudulent act of claiming a title endorsement was required to
renew the loan when infact one was never needed.

54. Mr. Whitfield has been injured in reliance upon Harbor National
Bank‘s promises td him as will shown to the trier of fact, including but not
limited to, physical and mental distress and financial loss. In addition thereto,
thé actions of the Plaintiff entitie Mr. Whitfield to an award of punitive damages.

FOR AN EIGHTH CAUSE OF ACTION
(Abuse of Process as to David Swanson and BNC Bancorp through its employee/agent
Scott Warren)

55. Mr. Whitfield hereby incorporates the allegations of the foregoing
paragraphs as if fully restated herein.

56. Mr. Scott Warren claims he called Mr. David Swanson for the advice to
procure a title endorsement in order to renew the loan for the Black Rush Property.

57.  Mr. Swanson claims that Mr. Scott Warren called him regarding the
anticipated closing between Mr. Whitfield and Harbor National Bank, said closing set to
occur on June 28, 2012,

58. Despite providing such sworn testimony by each Mr. Scoft Warren and
Mr. David Swanson that this advice was given and received before the June 28, 2012

closing, there is no evidence of any such phone call as the phone records from Mr.
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David Swanson's cell phone and his office line show no record of a phone call from Mr.
Scott Warren cell phone or office line in June of 2012

59. Because the telephone records show the phone call never occurred, the
sworn testimony that the call was made, when In fact evidence shows it was not made at
the time, was given with the ulterior purpose of fabricating a legal defenss for the bank's
failure to renew its contractual obligations to renew Mr. Whitfield's loans.

60. Mr. David Swanson has represented that Scott Warren called him
regarding an anticipated ciosing, in which he gave advice to Mr. Warren to procure a title

endorsement. As alleged previously, Mr. Swanson and his law firm have no proof the
advice was ever given as there is ng engagement letter, fee agreement, correspondence,
records of any kind, opinion letters, or billing entries at the firm to corroborate the legal

defense that Mr. Swanson provided the information at the time he claims the advice was
made. Additicnally, there is no evidence of the communication itself from Mr. Warren's cell
phone or office line to Mr. Swanson's cell phone or office line, further evidence that the
communication was never made, when Mr. Swanson and Mr. Warren claim it was.

61. The sworn testimony that the call was placed before closing, when in fact
it was not, was a willful or overt act, done with the intent and collateral objective of
furnishing a legal defense (advice of counsel) for the bank and injuring Mr. Whitfield.

62. The sworn testimony by each Mr. Scott Warren ad Mr. DaVid Swanson was
a misuse and perversion of iegal process by fabricating a legal defense (advice of counsel)
when one in fact had never been given at the time claimed to have been given. The acts
described above and herein have caused damage to Mr. Whitfield by incurring actual
damages, both mental and pecuniary, including by way of example only and without
limitation: loss of time, injury to property and financial standing, shame, mortification,
mental anguish, mental pain and suffering, emotional distress, loss of enjoyment of life,

injury to feelings, an overall degradation of health, and was hindered from, and will

Page 150f 21

R. 233

e T o a—




continue to be hindered from attending to his usual duties and affairs of life, as a direct
and proximate result of the aforesaid conduct of Harbor National Bank, in an exact amount
of actual, consequential and special damages as 1o be determined by a trier of fact,
FOR A NINTH CAUSE OF ACTION
{Civil Conspiracy as to David Swanson and BNC Bancorp through its employee/agent
Scott Warren)

63. Mr. Whitfield hereby incorporates the allegations of the foregoing
paragraphs as i fully restated herein.

64. As' alleged above, Mr. Scott Warren claims he called Mr. David Swanson
for the advice to procure a title endarsement in order to renew the loan for the Black Rush
Property.

65. Mr. Swanson ciaims that Mr. Scott Warren called him regarding the
anticipated closing between Mr. Whitfield and Harbor National Bank, said closing set to
oceur on June 28, 2012. |

. 66.  Despite providing such sworn testimony by each Mr. Scott Warren and
Mr. David Swanson that this advice was given and received before the June 28, 2012
closing, there is no evidence of any such phone call as the phone records from Mr.
David Swanson's cell phone and his office fine show no record of a phone call from Mr.
.Scott Warren cell phone or office line in June of 2012.

67. Because the telephone records show the phone call never occurred, the

sworn testimony that the call was made, when in fact It was not made at the time, was
given with the ulterior purpose of fabricating a legal defense for the bank’s failure to renew
its contractua! obligations to renew Mr. Whitfield’s loans. |

68. Mr. David Swanson has represented that Scott Warren called him
regarding an anticipated closing, in which he gave advice to Mr. Warren to procure a title

endorsement. As alleged previously, Mr. Swanson and his law firm have no proof the
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advice was ever given as there is Wﬂm&
records of any kind, opinion letters, or billing entries at the firm to corroborate the legal
defense that Mr. Swanson provided the information at the time he claims the advice was
made. Additionally, there Is no evidence of the communication itself from Mr. Warren's cell
phone or office line to Mr. Swanson’s cell phone or office line, further evidence that the
communication was never made, when Mr. Swanson and Mr. Warren claim it was.

§9. The sworn testimony that the call was placed before closing, when in fact
it was not, was a willful or overt act, done with the intent and collateral objective of
furnishing a legal defense (advice of counsel) for the bank and Injuring Mr. Whitfield.

70. The swomn testimony by each Mr. Scott Warren and Mr. David Swanson
was a misuse and perversion of legal process by fabricating a legal defense (advice of
counsél) when one in fact had never been given at the time claimed to have been given.

71.  Mr. David Swanson's actions described above and herein were made for
his own personal interest as they werelperformed outside the scope of his law firm's
representation of Harbor National Bank.

72. The actions of David Swanson and Scott-Warren as alleged above and
herein constitute an combination of two or more persons that was done with the purpose
of furnishing a legal defense (advice of counsel) for the bank and injuring Mr. Whitfield
which has caused him speclal damages, beyond damages specified in his other causes
of action for having to incur atiorney's fees and costs associated with Harbor National

Bank's advice of counse! defense which should never have been incurred.

FOR A TENTH CAUSE OF ACTION
(Cross-Claim for Equitable indemnity as to Co-Defendant Cindy Whitfield)

73. Mr. Whitfield hereby incorporates the allegations of the foregoing

paragraphs as if fully restated herein.
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74.  To the extent, if any, that Mr. Whitfield is held liable to the Plaintiff in this
action, which such liability is expressly denied, such liability would be a proximate resuit
of the wrongful acts, breach of duties, omissions, and/or negligence of Cindy Whitfield
and/or her agents in failing to give her permission and/or authorization to renew the loan
for the subject property located at 1055 Black Rush Circle, Mount Pleasant, South
Carolina, said demand being made as a defense of Harbor Natlonal Bank to close all of
the renewal loans set forth in Exhibit “C".

75. Specifically, the closing attqrney Mark Weeks and Mr. Whitfield's previous
counsel Lauren Felder have stated that Mrs. Cindy Whitfield's counsel Stanley Jaskiewicz
was contacted regarding procuring her consent for the renewal of the Black Rush
Property. Lauren Felder was advised by either Stanley Jaskiewicz or his paralegal Dena
Hardison that Mrs. Cindy Whitfieid, “would not sign off on the mortgage as Mr. Whitfield
was solely responsible under the Final Family Court Order.” Additionally, Mrs. Cindy

Whitfield was told by Mr. Jaskiewicz' paralegal Dena Hardison that, “he [Mr. Whitfield]

could not refinance my' home or borrow the equity in it as he would be putting another nail’

in his coffin.” According to Mrs. Whitfield, Ms. Dena Hardison gave her this advice before
the closing' and was also told by Ms. Hardison not to, “do anything until | talk to Stan,”
regarding gaining access to her home for an appraisal. According to Mrs. Whitfield, Mr.
Jaskiewicz never called her back regarding any issues related to procuring her consent to
renew her home.

76. To the extent, if any, that Mr. Whitfield is held liable to fhe Plaintiff in‘ this
action, which such Hability is expressly denied, these wrongful acts, breach of duties,

omissions, and/or negligence of Cindy Whitfield and/or her agents have damaged Mr.

! Mrs. Whitfield indicated this statement was made by Ms. Hardison at the time the appraiser was
attempting to gain access to Mrs. Whitfield's home-- in May and June of 2012. Correspondence was sent (0
Stanley Jaskiwicz advising him of appraisal access issue on June 11, 2012.
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Whitfield, including but not limited to consequential and special damages, and the
imposition of attorney's fees and costs in defending the foreclosure and prosecuting the
Counterclaims as alleged herein. Mr. Whitfield and Mrs. Cindy Whitfield had a special
relationship by virtue of their continuing family court obligations that would supporta claim
for indemnity against Mrs. Cindy Whitfield. Moreover, Mr. Whitfleld is wholly without fault
for Cindy Whitfield failing to provide her permission and/or authorization to renew the loan
for the Black Rush Property.
77. To the extent, if any, that Mr. Whitfield is held liable to the Plaintiff in this
"action, which such liability is expressly denied, Mr. Whitfield would be entitled to be
equitably indemnified for such liability from Cindy Whitfield for any liability that Mr. Whitfield
is found to have incurred to the Plaintiff such that Mr. Whitfield would vbe entitled to recover
his conssquential and Special damages, attorney’s fees and costs, fnonies adjudged owed
to the Plaintiff and/or monies expended by way of settiement of Plaintiff's claims as a result
of Cindy Whitfield and/or her agents wrongful acts, breach of duties, omissions, and/or

negligence as afore-described.

WHEREFORE, Defendants prays for relief as set forth below together
with such further relief as this court deems just:

a. Actualdamages;

b. Statutorydamages;
c. Compensatory damages

d. Special damages

e. Treble Damages
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f. Disgorgement of profits;
g. Restitution;

h. Rescission;

g. Injunctive relief, and

h. Attomeys' fees and costs

DEMAND FOR JURY TRIAL

Mr. Whitfield demands a jury trial on all counts stated above. These
causes of action must be tried before any equitable causes. of action asserted
by either party can be disposed of. See Gardner v. Travis, 316 S.C. 315, 450
S.E.2d 54 (Ct. App. 1994)

HALVERSEN & ASSOCJATES, LLC
By: / V/J A——‘
Bre . Halversen
171 Church Street, Suite 330
Charleston, SC 29401

T: 843-284-5790

F: 864-326-4844
2 Email: brent@halverseniaw.com
i , 2016.
Charleston, South Carolina
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STATE OF SOUTH CAROLINA

IN THE COURT OF COMMON PLEAS

COUNTY OF DORCHESTER

BANK OF NORTH CAROLINA,

Plaintiff, _ SN )
DEFENDANT'S FOURTH Amsn%%“ - @
vS. ANSWER, AFFIRMATIVE DEFENSES,

: CROSSCLAIM AND COUNTERCLAIMS
! NS ANTHONY WHITFIELD, CINDY
WHITFIELD, AND DAVID SWANSON (Breach of Contract, Negligent

: Misrepresentation, Fraud in the
inducement, Unfair Trade Practices,
Promissory Estoppel, Tortious
interference with Prospective Contractual
Relations, and Breach of Contract

Accompanied by Fraudulent Act, Abuse
 of Process, Civil Conspiracy, and
: S Equitable Indemnification)

Defendants. )

vvvvvvvvvvvvvvvvv

fr ave e entans— o = &

(Jury Trial Demanded)

TO: ROBERT A. BERNSTEIN, ATTORNEY FOR PLAINTIFF

Comes now Defendant, Anthony Whitfield (hereinafter, “Mr. Whitfield") and
responds to the allegations of Plaintiffs Complaint as follows: '

1. Mr. Whitfield admits the allegations of Paragraphs 2, 3, 8, 14, 15, 16, 17,
18, 25, 33, 39, 40, 41, 42, 43 and 50.

2. Mr. Whitfield denies, the allegations of Paragraphs 13, 23, 38 and 48 to the
extent such Paragraphs reference previous allegations which are herein denied.

3. Mr. Whitfield admits the allegations of Paragraph 5 and 30, but denies that
he chose the stated interest rate and alleges that at all material times Plaintiff represented

the maturity date of the Joan would be automatically extended by Plaintiff.

R. 240




4. Mr. Whitfield adrﬁits an assignment was made but denies the evént of
default as alleged in Paragraph 24, 26, 29, 49, 51 and 54.

5. Mr. Whitfleld denies Paragraphs 1,4, 6, 7, 9,10, 11, 12, 19, 20, 21, 22, 27,
28, 31, 32, 34, 35, 36, 37, 44, 45, 46, 47, 52 and 53.

6. Mr. Whitfield denies each and every allegation not specifically enumerated

herein.

FIRST AFFIRMATIVE DEFENSE

7. Plaintiffs claims to foreciose on the 2007 Mortgage should be waived,
estopped, barred, and/or dismissed as Defendant made all payments as was required
under the Note and was told by Plaintiff numerous times that the October 13, 2012
maturity date as refer'enced in the Note would be automatically extended.

SECOND AFFIRMATIVE DEFENSE

8. Plaintiff's claims in equity are barred by the doctrine of unclean hands and

'equitable estoppel.

THIRD AFFIRMATIVE DEFENSE

9. Plaintiff s action should be barred by the doctrine of unconscionability, fraud

and duress.

FOURTH AFFIRMATIVE DEFENSE

10.  Upon information and belief, the subject notes attempted to be foreclosed
upon are not the original notes and therefore Plaintiff does not have standing pursue this

foreclosure action.
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COUNTERCLAIMS

Factual Allegations

11.  In 2008, Mr. Whitfield approached Charlie Rivers (hereinafter, “Mr. Rivers”)
of Harbor Nationa! Bank to purchase and refinance certain real estate in the lowcouﬁtry
counties of Berkeley, Dorchester and Charleston. Mr. Rivers previously helped Mr.
Whitfield refinance over 25 loans when Mr. Rivers was a loan officer with Southtrust Bank.
These loans always had 30 year terms and never had balloon.-payments or required
refinancing or re-approval.

42. M. Rivers promised Mr. Whitfield the same loans as he was previously
given by Mr. Rivers, to-wit, 30 year loans with the best rate possible, with a % point
origination fee. There was no mention of balloon payments or re-qualification anytime
during the 30 year loans. After a review of Mr. Whitfield's financial condition, Mr. Rivers
approved $1.5 million in loans to refinance rental properties. At the time, Mr. Whitfield
made clear to Mr. Rivers that the loans could not have demand features or have a balloon
payment. Mr. Rivers agreed.

13, In reliance on Mr. Rivers' representations, Mr. Whitfield purchased the
property at 9708 Jamison Road and 131 Tyron Road (hereinafter, “the Subject Property”).

14.  On or about March 27, 2007 Mr. Whitfield was provided documentation from
Plaintiff stating that Mr. Whitfield would have the choice of a 7.5% interest rate or a floating
rate of prime minus % % (See Exhibit “A" attached hereto).

15.  Despite being provided documentation by Plaintiff that Mr. Whitfield would
have the cholce of a 7.5% interest rate or a floating rate of prime minus ¥ %, Mr. Whitfield

was provided the higher 7.5% rate as opposed to the lower floating rate of prime minus
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Ya %.
16. Despite being provided documents at the closing with a April 13, 2012

maturity date on some of the loans, Mr. Whitfield was assured numerous times by loan

officer Angela Bell that the maturity date was just a formality and in factwas justa renewal

‘date and would be extended automatically with only adjustments of interest without any

re-qualifying or costs to extend. Despite making such assurances to Mr. Whitfield, loan
officer Angela Bell determined as early as 2010 that the loans would not be renewed as
she felt Mr. Whitfield was not providing financial information to her. At the time she
indicated she needed to “grease the whee!” with Mr. Whitfield’s' accountant so the
accountant would tell her more information abbut Mr. Whitfield's financial status.

17. Because of Ms. Bell's assurances and representations, Mr. Whitfield made
payments on the loan for the subject properties from the origination of the loan every
month until the renewal date.

18.  In January, 2012, Plaintiff asked Mr. Whitfield for a copy of his recent tax
returns so that the loan could be automatically extended. As late as February 6, 2012,
loan officer Angela Bell sent an email to Mr. Whitfield asking him for tax idfonnation to
work on the “renewals.” On February 21, 2012, Mr. Whitfield informed loan officer Angela
Bell that he was under some financial pressure, that his health was suffering, and that he
wanted interest rates on par with the other mortgages he held with other banks. The
following day, Ms. Bell informed Harbor National Bank personnel (but not Mr. Whitfield)
that she was going fo let Mr. Whitfield know that she would be asking him to move the
!oahs. Although she informed others of her intention not to renew the loans, Ms. Bell never

told Mr. Whitfield that he needed to move the loans- at any point in time. Had Mr. Whitfield
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known Plaintiff néver intended to renew the loan, Mr. Whitfield would have previously
refinanced the loan with another lender at a time when it was possible.

18. One week later, on February 28, 2012 loan officer Angela Bell wrote Mr.
Whitfield o let him know that she would have to have his 2010 tax returns in order to
réquest approval for renewal of his upcoming maturing loans. On April 2, 2012, Mr.
Whitfield informed loan officer Angela Bell that his 2010 tax returns were complete and
that he urgently wanted his loans modified since the rates were extremely high, and that
his health had been an issue. After receiving the information about receiving the tax
returns, the following day‘loan officer Angela Bell told a senior credit analyst at Harbor
National Bank, "|‘fn just glad the threats of no renewals finally worked.” Five déys later,
on April 8, 2012, Mr. Whitfield suffered a heart attack.

20. Despite making assurances the loans would renew, two notes (732
Gahagan and 110 Mepkin) matured on April 13, 2012 without having been renewed by
the Plaintiff. On June 21, 2012 Charlie Rivers orally agreed to modify the notes and
specifically agreed to: (a) extend the notes for a 25 year amortization with another 5 year
maturity; (b) eliminate the need for any principal pay downs; (c) eliminate the need for
additional collatjeral to secure the notes; (d) eliminate the need to cross collateralize the
loans; (e) waive the default interest rate of 14%; (f) back date the rate of 4.75% to the
maturity of the April 13, 2012 maturities; and (g) credit Mr. Whitfield's overpayment of
interest.

21. On June 26, 2012, Harbor National Bank vice president Scott Warren
signed a loan commitment letter to Mr. Whitfield outlining the terms and conditions of the

renewals of all Mr. Whitfield's loans held by Harbor National Bank. The proposed new
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loans dropped the interest rate to 4.75% and extended the maturities another 5 years..
(See loan commitment, attached hereto as Exhibit “B"). On the same day, Mr, Whitfield
was given drafts of new notes to sign for the closing which was to be held on June 28,
2012. The new documents contained clauses that all of Mr. Whitfield's properties would
be cross collateralized, despite Mr. River's agreement and assurances not to cross
collateralize the properties (See Paragraph 18 (d) herein).

22. In reliance upon Mr. Warren's June 26, 2012 commitmenf letter, Mr.
Whitfield attended a scheduled closing at attorney Mark Weeks' law office. At the closing,
Mr. Warren informed Mr. Whitfield that a signed endorsement from a title company was

needed so that Mr. Whitfield's ex-spouse Cindy Whitfield would not be required to sign
the loan documents for one of the properties that Cindy Whitfield resided in (hereinafter,
‘the “Black Rush Property”)'. At a certain point, Mr. Whitfield was informed by the closing
attorney that the endorsement could not be procured, that Mrs. Whitfield was refusing to
sign the mortgage to the Black Rush Property, and Mr. Warfen proposed that it would
only Be possible to close two of the subject properties -Mepkin and Gahagan, but that if
the Black Rush Property ultimately couidn't be closed, all properties including Mepkin and
Gahagan would have to be foreclosed upon.

23. Despite Harbor National Bank's representations that a title endorsement
was required to renew the Black Rush Property, Mr. Whitfield has subsequently learned
that no such endorsement was required from the title company. 'Moreover, Harbor

National Bank failed to renew any of the loans listed in the June 26, 2012 commitment

! Plaintiff also atempted to procure a “Business Purpose Statement” from Mr. Whitfield indicating that the property
was to be used in Mr. Whitfield’s business despite having previous knowledge that the Black Rush Property was in a
fact residential property for Mr. Whitfield's ex-wife Cindy Whitfield.
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letter despite agreeing to do so, willfully breaching their agreements, and causing Mr.

Whitfield damages as to be determined by the trier of fact.

FOR A FOR FIRST COUNTERCLAIM
(Breach of Contract)

24, Mr. Whitfield hereby incorporates the allegations of the foregoing

paragraphs as if fully restéted herein.

25  Asdescribed above, Plaintiff indicated before and after the origination of the
loan, verbally and in writing, that the loan to the Subject Property would be automatically
renewed.

26. Despite repeatedly making these representations and reassurances,
Plaintiff failed to renew the loan and instead declared Mr. Whitfield to be in defauit despite
being paid all monthly instaliments on time, as and when due, breaching their agreement
with Mr. Whitfield.

27.  Although Plaintiff ultimately promised in writing to renew the loan on June
26, 2012, Plaintiff refused to close the loan on June 28, 2012, as described above,
breaching the terms of the offer contained in the writing. Mr. Whitfield has been injured in
reliance upon Harbor National Bank’s promises to him as will shown to the trier of fact,
including but not limited to, physical and mental distress and financial loss. In addition

thereto, the actions of the Plaintiff entitie Mr. Whitfield to an award of punitive damages.
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FOR A SECOND CAUSE OF ACTION
(Negligent Misrepresentation)

28. Mr. Whitfield hereby incorporates the allegations of the foregoing
paragraphs as if fully restated herein.

20. As described above, Harbor National Bank made affirmative representations
to Mr. Whitfield that: (1) the initial loans would be 30 year loans; (2) the maturity date
referenced in the Note was simply a renewal date; and (3) the interest rate to be charged
would be Mr. Whitfield’s choice of 7.5% or prime minus % %. The Plaintiff also made
representations, and an offer, that the loans would be renewed at 4.75% with a new
maturity date of July 10, 2017. |

30.  Plaintiff knew these representations were faise, misleading, and incom plete

when they were made. Such representations were (1) false, misleading and incomplete -

when made; (2) were made‘for a pecuniary interest of the Plaintiff; (3) the Plaintiff owed
a duty of care to convey truthful information to Mr. Whitfield; (4) the Plaintiff breached that
duty by failing to exercise due care; (5) Mr. Whitfield was unaware that the representations
were false - and had no reason to suspect they were false as he placed his trust and
vconfidence in Plaintiff. As such, Mr. Whitfield had a right to rely on such information, and
did so rely on said information to his financial detriment as outlined above. Mr. Whitfield
has been injured in reliance upon Harbor National Bank's promises to him as will shown
to the trier of fact, including but not limited to, physical and mental distress and financial
loss. in addition thereto, the actions of the Plaintiff entitie Mr. Whitfield to an award of

punitive damages.
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FOR A THIRD CAUSE OF ACTION

LI A A N R N L e

(Fraud in the Inducement)

31. 'Mr. Whitfield hereby incorporates the allegations of the foregoing
paragraphs as if fully restated herein.

32 At or about the time of the initial [oan originations, Plaintiff made affirmative
’ representations to Mr. Whitfield that: (1) the loans would be 30 year loans; (2) that the
maturity date referenced in the Notes were simply renewal dates; and (3) that the interest
rate to be charged would be Mr. Whitfield's choice of 7.5% or prime minus % %. The
Plaintiff also made representations, and an offer, that the loans would be renewed at
4.75% with new maturity dates of July 10, 2017. Such representatlons were false,
incomplete and misleading when made, were material, were known by the Plaintiff to be
false, misleading and incomplete, and were intended to be relied upon. |

33.  Mr. Whitfield was unaware that the representations were false and had no
reason to suspect they were false, as he placed his trust and confidence in Plaintiff. As
such, Mr. Whitfield had a right to rely on such information, and did so rely on said
information to his detriment financial as outlined above. Had Mr. Whitfield known Plaintiff
never intended to renew the loan, Mr. Whitfield would have previously refinanced the loan
with another lender at a time when it was possible. At a minimum, the Plaintiff should
have relayed their concems about renewals as early as documentary evidence suggest
Harbor National Bank had a concern, to-wit, the year 2010.

34. These false representations were made to induce the Mr. Whitfield to enter

a high cost loan, and were made by the Plaintiff with the knowledge of their falsity.

35.  Mr. Whitfield reasonably relied on the material representations of Plaintiff

and had no knowledge the representations made by the Plaintiff were false and the Mr.
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Whitfield was, therefore, fraudulently induced by the Plaintiff to enter into the high cost

loan.

36. Mr. Whitfield made a mistake in entering into the loan, which mistake was
unilateral. Mr. Whitfield was fraudulently induced by the Plaintiff to make the unilateral
mistake as a direct, proximate and foreseeable result of the fraud, deceitt,
misrepresentation, and active concealment perpetrated upon Mr. Whitfield by the Plaintiff.

37. Subsequent to the origination of the loan, Mr. Whitfield hgs been informed
and now believes that the Plaintiff misrepresented the terms of the loan, verbally and in
_writing by (1) not receiving 30 year loans, (2) representing that the maturity date was
simply a renewal date; and (3) charging, and refusing to change, the interest rate of 7.5%.
The Plaintiff also made representations, and an offer, to renew the loans at 4.75% with
anew mafurity date of July 10, 2017 as agreed. As such, Mr. Whitfield is entitled to avoid
or rescind the loan and to be returned to the status quo ante whereby the Plaintiff returns
to Mr. Whitfield all monies paid by Mr. Whitfield in exchange for Mr. Whitfield retuming
the amount of the loan proceeds to the Plaintiff. (n addition thereto, Mr. Whitﬁéld is entitied
to all incidental, consequential, direct and indirect damages proximately caused by
" Plaintiff when they fraudulently induced Mr. Whitfield to enter into the loan transaction.
Mr. Whitfield has been injured in reliance upon Harbor National Bank's promises to him
as will shown to the trier of fact, including but not limited to, physical and mental distress
and financial loss. In addition thereto, the actions of the Plaintiff entitie Mr. Whitfield to an

award of punitive damages.
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FOR A FOURTH CAUSE OF ACTION
(Violation of Federal Trade Commission Act Section 5(a) 15 U.S.C. §45 )
(As made applicable through SC Code §39-5-10 et.seq.)

38. Mr. Whitfield hereby incorporates the allegations of the foregoing
paragraphs as if fully restated herein.

39. As stated above, Plaintiff made affirmative representations to Mr. Whitfield
that: (1) the loans would be 30 year loans; (2) that the maturity dates referenced in the
Notes were simply renewal dates: and (3) that the interest rate to be charged would be
Mr. Whitfield's choice of 7.'5% or prime minus % %. The Plaintiff also represented, and
made an offer, that the loans would be renewed at 4.75% with new maturity dates of July
10, 2017.

40. Plaintiffs acts enumerated above constitute “unfair or deceptive acts or
practices in or affecting commerce,” as those terms are defined in the Act. This prohibition
applies to all persons engaged in commerce, including banks. An act or practice is unfair
where it: (1) causes or is likely to cause substantial injury to cons_umefs; (2) cannot be
reasonably avoided by consumers and; (3) is not outweighed by countervailing benefits
to consumers or to competition. In this case, Plaintiffs actions discussed above have
caused substantial injury to Mr. Whitfield.

| 41. An act or practice is deceptive where: (1) a representation, omission, or
practice misleads or is likely to mislead the consumer, (2)a consumer's interpretation of
the representation, omission, o©f practice is considered reasonable under the
circumstances and; (3) the misleadihg representation, omission, or practice is material.
in this case, Plaintiff's actions were deceptive because Plaintiff clearly misrepresented

that the loans would be renewed. Mr. Whitﬁeld has been injured in reliance upon Harbor
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National Bank’s promises to him as will shown to the trier of fact, including but not limited
to, physical and mental distress and financial loss. In addition thereto, the actions of the
Plaintiff entitie Mr. Whitfield to an award of punitive damages.

FOR A FIFTH CAUSE OF ACTION
(Promissory Estoppel / Detrimental Reliance)

42.  Mr. Whitfield hereby incorporates the allegations of the foregoing

paragraphs as if fully restated herein.

43. Mr. Whitfield relied on the promises of Angela Bell, Charlie Rivers, and Scott
Warren to renew and modify the loans. |

44, These promises were unambiguous in their terms and were relied upon by
Mr. Whitﬁeld. In particular, there were no contingencies placéd upon the June 26, 2012
written offer to renew any of the loans as title insured first mortgages were already in
place on the subject properties.
| 45. The reliance by Mr. Whitfield regarding reﬁewing the loans was more than
expected and more than foreseeable by Harbor National Bank.

46. Mr. Whitfield has been injured in reliance upon Harbor National Bank’s
promises to him as will shown to the trier of fact, including but not limited to, physical and
mental distress and financial loss. In addition thereto, the actions of the Plaintiff entitle
Mr. Whitfield to an award of punitive damages.

FOR A SIXTH CAUSE OF ACTION

(Tortious Interference with Prospective Contractual Relations)
47.  Mr. Whiffield heréby incorporates the allegations of the foregoing

paragraphs as if fully restated herein.

48. The acts of Plaintiff described herein constituted an interference with Mr.
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Whitfield's business, were without justification, were done with improper purpose and

motive, knowing it would place Mr. Whitfield under duress when filing these unfounded

legal proceedings and knowing that it would interfere with Mr. Whitfield's ability to sell -

and/or rent the subject properties.

49.  As a result of Plaintiff's actions Mr. Whitfield has lost the ability to enter into
contracts with identifiable prospective buyers and/or renters of the subject properties. As
a direct and proximate result of the Plaintiff's actions, Mr. Whitfield has suffered special
damages including but not limited to a diminished value of his properties in the eyes of
tﬁird parties, Iqss of income and loss of profits.

50. Plaintiffs actions proximately caused actual, consequential, and special
damages, including but not limited to: a) inability to sell the subject properties to third
parties who met requirements for sale and/or rental of the subject properties; b)
foreclosure proceedings having been instituted on the subject properties; c) a diminished
value of the subject properties in the eyes of third parties; d) damage to Mr. Whitfield’s
reputation and business standing in the real estate profession; e) financial darhage to Mr.
Whitfield's business because of time spent away to defend these charges, f) financial
darhagé for his inability to sell the subject properties following filing of the lis pendens and
lawsuit, g) attoreys' fees and costs incurred; h) time spent away from work as a result of
the lis pendens and lawsuit, 1) emotional distress to Mr. Whitfield, j) injury to his health

and mental pain and suffering.

FOR A SEVENTH CAUSE OF ACTION
(Breach of Contract Accompanied by Fraudulent Act)

51. Mr. Whitfield hereby incorporates the allegations of the foregoing
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paragraphs as if fully restated herein.

52. As stated above, Mr. Rivers made an agreement to renew the loans at the
June 21, 2012 meeting with Mr. Whitfield.

53. Plaintiff breached the agreement with Mr. Whitfield by failing to close the
renewaf of the loan which is the subject of this lawsuit. Such breach was made with the
fraudulent intent of never actually intending to closé the renewal when that representation
was made, and such fraudulent intent was manifested by the fraudulent act of claiming a
title endorsement was required to renew the loan when in fact one was never needed.

54. Mr. Whitfield has been injured in relfance upon Harbor National Bank's
promises to him as will shown to the trier of fact, including but not limited to, physical and
mentalx distress and financial loss. In addition thereto, the actions of the Plaintiff entitie
Mr. Whitfield to an award of punitive damages.

FOR AN EIGHTH CAUSE OF ACTION

(Abuse of Process as to David Swanson and BNC Bancorp through its employee/agent
Scott Warren)

55. Mr. Whitfield hereby incorporates the allegations of the foregoing
paragraphs as if fully restated herein.

56. Mr. Scott Warren claims he called Mr. David Swanson for the advice to
procure a title endorsement in order to renew the loan for the Black Rush Property.

57. Mr. Swanson claims that Mr. Scott Warren calle_d him regarding the
anticipated closing between Mr. Whitfield and Harbor National Bank, said closing set to
occur on June 28, 2012.

58. Despite providing such sworn testimonxby each Mr. Scott Warren and

Mr. David Swanson that this advice was given and received before the June 28, 2012
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closing, there is no_evidence of any such phone call as the phone records from Mr.

David Swanson’s cell phone and his office line show no record of a phone call from Mr.
Scott Warren cell phone or office line in June of 2012,
59. Because the telephone records show the phone call never occurre.d, the

sworn testimony that the call was made, when in fact evidence shows it was not made at

the time, was given with the ulterior purpose of fabricating a legal defense for the bank’s
failure to renew its contractual obligations to renew Mr. Whitfield's loans.

60. Mr. David Swanson has represented that Scoft Warren called him regarding
an anticipated closing, in which he gave advice to Mr. Warren to procure a titie

endorsement. As alleged previously, Mr. Swanson and his law firm have no proof the

advice was ever given as there is no enggggment letter, fee a_l__g_re_egmgnt‘ correspondence,
records of any kind, opinion letters, or billing entries at the firm to corroborate the legal
defense that Mr. Swarison provided the information at the time he claims the advice was
made. Additionally, there is no evidehce_ of the communication itself from Mr. Warren's
cell phone or office line to Mr. Swanéon‘s cell phone or office line, further evidence that
the cohmunication was never made, when Mr. Swanson and Mr. Warren claim it was.

61. The sworn testimony that the call was placed before closing, when in fact it
was not, was a willful or overt act, done with the intent and collateral objective of furnishing
a legal defense (advice of counsel) for the bank and injuring Mr. Whitfield.

62. The sworn testimony by each Mr. Scott Warren ad Mr. David Swanson was
a misuse and perversion of legal process by fabricating a legal defense (advice of
counsel) when one in fact had never been given at the time claimed to have been given.

The acts described above and herein have caused damage to Mr. Whitfield by incurring
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actual damages, both mental and pecuniary, including by way of example only and
without limitation: loss of time, injury to property and financial standing, shame,
mortification, mental anguish, mental pain and suffering, emotional distress, loss of
enjoyment of life, injury to feelings, an overall degradation of health, and was hindered
from, and will continue to be hindered from attending to his usual duties and affairs of life,
as a direct and proximate result of the aforesaid conduct of Harbor National Bank, in an
exact amount of actual, consequential and special damages as to be determined by a
trier of fact.
FOR A NINTH CAUSE OF ACTION

(Civil Conspiracy as to David Swanson and BNC Bancorp through its employee/agent
Scott Warren)

63. Mr. Whitfield hereby incorporates the allegations of the foregoing
paragraphé as if fully restated herein. |
64. As alleged above, Mr. Scott Warren claims he called Mr. David Swanson
for the advice to procure a title endorsement in order to renew the loan for the Black Rush
Property. | |
| 65. Mr. Swanson claims that Mr. Scott Warren called him regarding the
anticipated closing between Mr. Whitfield and Harbor National Bank, said closing set to
“occur on June 28, 2012.‘
66. Despite providing such sworn testimony by each Mr. Scott Warren and
Mr. David Swanson that this advice was given and received before the June 28, 2012
closing, there is no evidence of any such phone call as the phone records from Mr.
David Swanson’s cell phone and his office line show no record of a phone call from Mr.

Scott Warren cell phone or office line in June of 2012.

Page 16 of 22

R. 255

NN A S T4 st S T




67. Because the telephone records show the phone calil never occuired, the

sworn testimony that the call was made, when in fact it was not made at the time, was

given with the uiterior purpose of fabricating a legal defense for the bank’s failure to renew
its contractual obligations to renew Mr. Whitfield's loans.

88. Mr. David Swanson has represented that Scott Warren called him regarding
an anticipated closing, in which he gave advice to Mr. Warren to procure a title
endorsement. As alleged previously, Mr. Swanson and his law firm have no proof the
advice was ever given as there is no engagement letter, fee agreement, correspondence,

records of any kind, opinion letters, or billing entries at the firm to corroborate the legal

defense that Mr. Swanson provided the information at the time he claims the advice was

made. Additionally, there is no evidence of the communication itself from Mr. Warren's |

‘ cell phone or office line to Mr. Swanson's cell phone or office line, further evidence that
the communication was never made, when Mr. Swanson and Mr. Warren claim it was.

69.. The sworn testimony that the call was placed before closing, when in fact it
was not, was a willful or overt act, done with the intent and collateral objective of furnishing
a legal defénse (advice of counsel) for the bank and injuring Mr. Whitfield.

70.  The sworn testimony by each Mr. Scott Warren and Mr. David Swanson
was a misdse and perversion of legal process by fabricating a legal defense (advice of
counsef) when one in fact had never been given at the time claimed to have been given.

71.  Mr. David Swanson'’s actions described above and herein were made for
his own personal interest as they were performed outside the scope of his law firm's
representation of Harbor National Bank.

72. The actions of David Swanson and Scott Warren as alleged above and
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herein constitute an combination of two or more persons that was done with the purpose
of furnishing a legal defense (advice of counsel) for the bank and injuring Mr. Whitfield
which has caused him special damages, beyond damages specified in his other causes
of action for having to incur attorney's fees and costs associated with Harbor National

Bank's advice of counse! defense which should never have been incurred.

FOR A TENTH CAUSE OF ACTION

(Cross-Claim for Equitable Indemnity as to Co-Defendant Cindy Whitfield)

73.  Mr. Whitfleld hereby incorporates the allegations of the foregoing
paragraphs as if fully restated herein. |

74. To the extent, if any, that Mr. Whitfield is held liable to the Plaintiff in this
action, which such liability is expressly denied, such liability would be a proximate resuit
of the wrongful acts, breach of duties, omissions, and/or negligence of Cindy Whitfield
and/or her agents in failing to give her permission and/or authorization to renew the loan
for the subject property located at 1055 Black Rush Circle, Mount Pleasant, South
Carolina, said demand being made as a défense of Harbor National Bank to close all of
the renewal loans set forth in Exhibit “C".
| 75.  Specifically, the closing attorney Mark Weeks and Mr. Whitfield's previous
counsel Lauren Felder have stated that Mrs. Cindy Whitfield's counsel Stanley Jaskiewicz
was contacted regarding procuring her consent for the renewal of the Black Rush
Property. Lauren Felder was advised by either Stanley Jaskiewicz or his paralegal Dena
Hardison that Mrs. Cindy Whitfield, “would not sign off on the mortgage as Mr. Whitfield

was solely responsible under the Final Family Court Order.” Additionally, Mrs. Cindy
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Whitfield was told by Mr. Jaskiewicz' paralegal Dena Hardisoh that, “he [Mr. Whitfield]
couid not refinance my home or borrow the equity in it as he would be pufting another nail
in his coffin.” According to Mrs. Whitfield, Ms. Dena Hardison gave her this advice before
the closing? and was also told by Ms. Hardison not to, “do anything until | talk to Stan,”
regarding gaining access to her home for an appraisal. According to Mrs. Whitfield, Mr.
Jaskiewicz never called her back regarding any issues related to procuring her consent
to renew her home.

76. To the extent, if any, that Mr. Whitfield is held liable to the Plaintiff in this
action, which such liability is expressly denied, these wrongful‘ acts, breach of duties,
omissions, and/or negligence of Cindy Whitfield and/or her agents have damaged Mr.
Whitfield, including but not limited to consequential and special damages, and the
imposition of éttomey’s fees and costs in defending the foreclosure and prosecuting the
Counterclaims as alleged herein. Mr. Whitfield and qus. Cindy Whitfield had a special
refationship by virtue of their continuing family court obligations that would support a claim
for indemnity against Mrs. Cindy Whitfield. Moreover, Mr. Whitfield is wholly without fault
for Cindy Whitfield failing to provide her permission and/or authorization to renew the loan

for the Black Rush Property.

77. To the extent, if any, that Mr. Whitfield is held liable to the Plaintiff in this

action, which such liability is expressly denied, Mr. Whitfield would be entitled to be
equitably indemnified for such liability from Cindy Whitfield for any liability that Mr.

Whitfield is found to have incurred to the Plaintiff such that Mr. Whitfield would be entitled

2 Mrs. Whitfield indicated this statement was made by Ms, Hardison at the time the appraiser was attempting to gain
access to Mrs. Whitfield's home-- in May and June of 2012. Correspondence was sent to Stanley Jaskiwicz advising
him of appraisal access issue on June 11, 2012,
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to recover his consequential and special damages, attorney’s fees and costs, monies
adjudged owed to the Plaintiff and/or monies expended by way of settlement of Plaintiff's
claims as a result of Cindy Whitfield and/or her agents wrongful acts, breach of duties,

omissions, and/or negligence as afore-described.

WHEREFORE, Defendants prays for relief as set forth below together with such
further relief as this court deems just:
a. Actual damages;
b. Compensatory damages
c. Special damages;
d. Statutory damages;
-e. Treble Damages
f. Disgorgement of profits;
g. Restitution;
h. Rescission;
i. Injunctive relief; and

j. Attorneys’ fees and costs

DEMAND FOR JURY TRIAL
Mr. Whitfield demands a jury trial on all counts stated above. These causes of
action must be tried before any equitable causes of action asserted by either party can

be disposed of. See Gardner v. Travis, 316 S.C. 315, 450 S.E.2d 54 (Ct. App. 1994)
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Charleston, South Carolina

Respectfully submitted,

HALVERS &A OCIATES, LLC
By:

Bre Halversen

171 Church Street, Suite 330
Charleston, SC 29401

T: 843-284-5790

F: 864-326-4844

Email: brent@halverseniaw. com
Attomeys for the Defendant
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CERTIFICATE OF SERVICE

| certify that | served the foregoing Fourth Amended Answer, Affirative Defenses
Crossclaim and Counterclaims upon all counsel of record by affixing same with proper

postage placing same with the United S t@?ostal Service addressed to the parties and
counsel’s last known address on this day of March, 2016.

HALVERZ:‘& ASSOGIATES, LLC
‘J
By: 7 /J . _Z

Bre#t S. Halversen Ly ?g?)
171 Church Street, Suite 330 2y "y °
Charleston, SC 29401 G P
T: 843-284-5790 S
F. 864-326-4844 S R e
Email: brent@halversenlaw.com & 2
Z- O
Charlestop/S6uth Carolina
March i.(_),/zO‘lS
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS .
Z
COUNTY OF DORCHESTER o B Tl
CASE NO. 2014-CP-18-1793 " /. >

BANK OF NORTH CAROLINA, u

Plaintiff, o / o

DEFENDANT'S FOURTH AMENDED'

vS. ANSWER, AFFIRMATIVE DEFENSE

CROSSCLAIM AND COUNTERCLAIM
N ANTHONY WHITFIELD, CINDY
WHITFIELD, AND DAVID SWANSON (Breach of Contract, Negligent
Misrepresentation, Fraud in the
inducement, Unfair Trade Practices,
Promissory Estoppel, Interference with
Prospective Contractual Relations, and
Breach of Contract Accompanied by
Fraudulent Act, Abuse of Process, Civil

Conspiracy, and Equitable indemnity)

Defendénts.

vwvvvvuvvvyvvvvvv

(Jury Trial Demanded)

TO: ROBERT A. BERNSTEIN, ATTORNEY FOR PLAINTIFF

Comes now Defendant, Anthony Whitfield (hereinafter, “Mr. Whitfield”) and
responds to the allegations of Plaintiff's Complaint as follows:

1. Mr. Whitfield admits the allegations of Paragraphs 2, 3, 8, 14, 15, 16, 17, 18
and 25.

2. Mr. Whitfield denies, the allegations of Paragraphs 13 and 23 to the extent
éuch Paragraphs reference previous allegations which are herein denied.

3. Mr. Whitfield admits the allegations of Paragrap'h 5, but denies that he
chose the stated interest rate and alleges that at all material times Plaintiff repfesented

the maturity date of the loan would be automatically extended by Plaintiff.
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4, Mr. Whitfield admits an assignment was made but denies the event of
default as alleged in Paragraph 24, 26'and 29.

5. Mr. Whitfield denies Paragraphs 1, 4,6, 7, 9, 10, 11, 12, 19, 20, 21, 22, 27
and 28.

6. Mr. Whitfield denies each and every allegation not specifically enumerated

herein.

FIRST AFFIRMATIVE DEFENSE

7. Plaintiff's claims to foreclose on the 2007 Mortgage should be waived,
estopped, barred, and/or dismissed as Defendant made all payments as was required
under the Note and was told by Plaintiff numerous times that the April 13, 2012 maturity
date as referenced in the Note would be automatically extended.

SECOND AFFIRMATIVE DEFENSE

8. Plaintiff's claims in equity are barred by the doctrine of unclean hands

hands and aquitable estoppel.

THIRD AFFIRMATIVE DEFENSE
9. Plaintiffs action should be barred by the doctrine of unconscionability,

fraud and duress.

FOURTH AFFIRMATIVE DEFENSE
10.  Upon Information and belief, the subject note attempted to be foreclosed
upon is not the original note and therefore Plaintiff does not have standing pursue this

foreclosure action.
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COUNTERCLAIMS

Factual Allegations

11.  In 2006, Mr. Whitfield approached Charlie Rivers (hereinafter, “Mr. Rivers”)
of Harbor National Bank to purchase and refinance certain real estéte in the lowcountry
counties of Berkeley, Dorchester and Charleston. Mr. Rivers previously helped Mr.
Whitfield refinance over 25 loans When Mr. Rivers was a loan officer with Southtrust Bank.
These loans always had 30 year terms and never had balloon payments or required
refinancing or re-approval.

12.  Mr. Rivers promised Mr. Whitfield the same loans as he was previously
given by Mr. Rivers, to-wit, 30 year loans with the best rate possible, with a ¥z point
origination fee. There was no mention of balloon payments or re-qualification anytime
during the 30 year loans. After a review of Mr. Whitfield's financial condition, Mr. Rivers
approved $1.5 million in loans to refinance rental prdperties.'At the time, Mr. Whitfield
made clear to Mr. Rivers that the loans could not have demand features or have a balloon
payment. Mr. Rivers agreed.

13. In reliance on Mr. Rivers' representations, Mr. Whitfield purchased the
property at 732 Gahagan Drive, Summerville, SC 29485 (hereinafter, “the Subject
Property”).

14.  Onorabout March 27, 2007 Mr. Whitfield was provided documentation from
Plaintiff stating that Mr. Whitfield would have the choice of a 7.5% interest rate or a floating
rate of prime minus % % (See Exhibit "A" attached hereto).

15. Despite being provided documentation by Plaintiff that Mr. Whitfield would

have the choice of a 7.5% interest rate or a floating rate of prime minus % %, Mr. Whitfield
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was provided the higher 7.5% rate as opposed to the lower floating rate of prime minus
Ya %.

16. Despite being provided documents at the closing with a April 13, 2012
maturity date on some of the loans, Mr. Whitfield was assured numerous times by loan
officer Angela Bell that the maturity date was just a formality and in fact was just a renewal
date and would be extended automatically with only adjustments of interest without any
re-qualifying or costs to extend. Despite making such assurances to Mr. Whitfield, loan
officer Angela Bell determined as early as 2010 that the loans would not be renewed as
. she felt Mr. Whitfield was not providing financial information to her. At the time she
indicated she needed to “grease the wheel” with Mr. Whitfield's accountant so the
accountant would tell her more information about Mr. Whitfield's financial status.

17. Because of Ms. Bell's assurances and representations, Mr. Whitfield made
payments on the loan for the subject property from the origination of the loan every month

until the renewal date.

18. in January, 2012, Plaintiff asked Mr. Whitfield for a copy of his recent tax -

returns so that the loan could be automatically extended. As late as February 6, 2012,
loan officer Angela Bell sent an email to Mr. Whitfield asking him for tax information to
work on the “renewals.” On February 21, 2012, Mr. Whitfield informed loan officer Angela
Bell that he was under some financial pressure, that his health was suﬁeﬁng, and that he
wanted interest rates on par with the other mortgages he held with other banks. The
following day, Ms. Bell informed Harbor National Bank persoﬁnel (but not Mr. Whitfield)
that she was going to let Mr. Whitfield know that she would be asking him to move the

loans. Although she informed others of her intention not to renew the loans, Ms. Bell never
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told Mr. Whitfield that he needed to move the loans- at any point in time. Had Mr. Whitfield
known Plaintiff never Intended to renew the loan, Mr. Whitfield would have previously
refinanced the loan with another lender at a time when it was possible.

19. One week later, on February 28, 2012 loan officer Angela Bell wrote Mr.
Whitfield to let him know that she would have to have his 2010 tax retums in order to
request approval for renewal of his upcoming maturing loans. On April 2, 2012, Mr.
Whitfield informed loan officer Angela Bell that his 2010 tax retumns were complete and
that he urgently wanted his loans modified since the rates were extremely high, and that
his health had been an issue. After receiving the information about receivi'ng the tax
returns, the following day loan officer Angela Beli told a senior credit analyst at Harbor
National Bank, “I'm just glad the threats of no renewals finally worked.” Five days later,
on April 8, 2012, Mr. Whitfield suffered a heart attack. ﬂ |

20. Despite making assufances the loans would renew, two notes (732
Gahagan and 110 Mepkin) matured on April 13, 2012 without having been renewed by
the Plaintiff. On June 21, 2012 Charlie Rivers orally agreed to modify thg notes and
specifically agreed to: (a) extend the notes.for a 25 year amortization with another 5 year
maturity; (b) eliminate the need for any principal pay downs; (c) eliminate the need for
additional collateral to secure the notes; (d) eliminate the need to cross collateralize the
loans; (e) waive the default interest rate of 14%; (f) back date the rate of 4.75% to the
maturity of the April 13, 2012 maturities; and {(g) credit Mr. Whitfield's overpayment of
interest.

21. On June 26, 2012, Harbor National Bank vice president Scoit Warren

signed a loan commitment letter to Mr. Whitfield outlining the terms and conditions of the

Page 5 of 22

R. 266

e

B e et

s e e 2




renewals of all Mr. Whitfield's loans held by Harbor National Bank. The proposed new
loans dropped the interest rate to 4.75% and extended the maturities another 5 years.
(See loan commitment, attached hereto as Exhibit “B”). On the same day, Mr. Whitfield
was given drafts of new notes to sign for the closing which was to be held on June 28,
2012. The new documents contained clauses that all of Mr. Whitfield's propérties would
be cross collateralized, despite Mr. River's agreement and assurances not to cross
collateralize the properties (See Paragraph 20 (d} herein).

22.  In reliance upon Mr. Warren's June 26, 2012 commitment Iefter. Mr.
Whitfield attended a scheduled closing at attorney Mark Weeks' law office. At the closing,
Mr. Warren informed Mr. Whitfield that a signed endorsement from a title company was
needed so that Mr. Whitfield's ex-spouse Cindy Whitfield would not be required to sign
the loan documents for one of the properties that Cindy Whitfield resided in (hereinafter,
the *Black Rush Property”)'. At a certain point, Mr. Whitfield was informed by the closing
attomey that the endorsement could not be procured, that Mrs. Whitfield was refusing to
sign the morigage to the Black Rush Property, and Mr. Warren proposed that it would
only be possiblé to close two of the subject properties - Mepkin and Gahagan, but that if
the Black Rush Property ultimately couldn't be closed, all properties including Mepkin and
Gahagan would have to be foreclosed upon.

23. Despite Harbor National Bank's representations that a title endorsement

was required to renew the Black Rush Property, Mr. Whitfield has subsequently leamed

that no such endorsement was required from the title company. Moreover, Harbor -

! Plaintiff also attempted to procure a “Business Purpose Statement” from Mr, Whitfield indicating that the property
was to be used in Mr. Whitfield’s business despite having previous knowledge that the Black Rush Property was in &
fact residential property for Mr, Whitfield's ex-wife Cindy Whitfield.
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National Bank failed to renew any of the loans listed in the June 26, 2012 commitment
letter despite agreeing to do so, willfully breaching their agreements, and causing Mr.
Whitfield damages as to be determined by the trier of fact.

FOR A FOR FIRST COUNTERCLAIM
(Breach of Contract)

24. Mr. Whitfield hereby incorporates the allegations of the foregoing

paragraphs as if fully restated herein.

25 As described above, Plaintiff indicated before and after the origination of the
loan, verbally and in writing, that the loan to the Subject Property would be automatically
renewed.

26. Despite repeatedly making these representations and reassurances,
Plaintiff failed to renew the loan and instead declared Mr. Whitfield to be in default despite
being paid all monthly instaliments on time, as and when due, breaching their agreement
with Mr. Whitfield. | |

27.  Although Plaintiff ultimately promised in writing to renew the loan on June
26, 2012, Plaintiff refused to close the loan on June 28, 2012, as described above,
breaching the terms of the offer contained in the writing. Mr. Whitfield has been injured in

reliance upon Harbor National Bank's promises to him as will shown to the trier of fact,

including but not limited to, physical and mental distress and financial loss. In addition.

thereto, the actions of the Plaintiff entitie Mr. Whitfield to an award of punitive damages.
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FOR A SECOND CAUSE OF ACTION

e e e e

{Negligent Misrepresentation)

28. Mr. Whitfield hereby incorporates the allegations of the foregoing
paragraphs as if fully restated herein.

29. As described above, Harbor National Bank made affirmative representations
1o Mr. Whitfield that: (1) the initial loans would be 30 year loans; (2) the maturity date
referenced in the Note was simply a renewal date; and (3) the interest rate to be charged
would be Mr. Whitfield's choice of 7.5% or prime minus % %. The Plaintiff also made
representations, and an offer, that the loans would be renewed at 4.75% with a new
maturity date of July 10, 2017.

30. Plaintiff knew these representations were false, misleading, and incomplete
when they were made. Such representations were (1) false, misleading and incomplete
when made: (2) were made for a pecuniary interest of the Plaintiff; (3) the Plaintiff owed
a duty of care to convey truthful information to Mr. Whitfield; (4) the Plaintiff breached that
duty by failing to exercise due care; (5) Mr. Whitfield was unaware that the representations
were false - and had no reason to suspect they were false as he placed his trust and
confidence in Plaintiff. As such, Mr. Whitfield had a right to rely on such information, and
did so rely on said information to his financial detriment as outlined above. Mr. Whitfield
has been injured in reliance upon Harbor National Bank’s promises to him as will shown
to the trier of fact, including but not limited to, physical and rﬁentai distress and financial
loss. In addition thereto, the actions of the Plaintiff enﬁtle Mr. Whitfield to an award of

punitive damages.
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FOR A THIRD CAUSE OF ACTION
(Fraud in the Inducement)

31. Mr. Whitfield hereby incorporaies the allegations of the foregoing
paragraphs as if fully restated herein.

32.  Atorabout the time of the initial loan originations, Plaintiff made affirmative
representations to Mr. Whitfield that: (1) the loans would be 30 year loans; (2) that the
maturity date referenced in the Notes were simply renewal dates; and (3) that the interest

rate to be charged would be Mr. Whitfield’s choice of 7.6% or prime minus % %. The

Plaintiff also made representations, and an offer, that the foans would be renewed at

4.75% with new maturity dates of July 10, 2017. Such representations were false,
incomplete and misleading when made, were material, were known by the Plaintiff to be
false, misleading and incomplete, and were intended to be relied upon.

33.  Mr. Whitfield was unaware that the representations were false and had no
reason to suspect they were false, as he placed his trust and confidence in Plaintiff. As
such, Mr. Whitfield had a right t0 rely on such information, and did so rely on said
information to his detriment financial as outlined above. Had Mr. Whitfield known Plaintiff
never intended to renew the loan, Mr. Whitfield would have previously refinanced the loan
with another lender at a time when it was poesible. At a minimum, the Plaintiff should
have relayed their concems about renewals as early as documentary evidence suggest
Harbor National Bank had a concem, to-wit, the year 2010.

34. These false representations were made to induce the Mr. Whitfield to enter
a high cost loan, and were made by the Plaintiff with the knowledge of their falsity.

35. Mr. Whitfield reasonably refied on the material representations of Plaintiff

and had no knowledge the representations made by the Plaintiff were false and the Mr.
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Whitfield was, therefore, fraudulently induced by the Plaintiff to enter into the high cost
loan.

36.  Mr. Whitfield made a mistake in entering into the loan, which mistake was
unilateral. Mr. Whitfield was fraudulently induced by the Plaintiff to make the unilateral
mistake as a direct, proximafe and foreseeable result of the fraud, deceit,
misrepresentation, and active concealment perpetrated upon Mr. Whitﬁ_eld by the Plaintiff.

37. Subsequent fo the origination of the loan, Mr. Whitfield has been informed
and now believes that the Plaintiff misrepresented the terms of the loan, verbally and in
writing by (1) not receiving 30 year loans, (2) representing that the maturity date was

simply a renewal date; and (3) charging, and refusing to change, the interest rate of 7.5%.

The Plaintiff also made representations, and an offer, to renew the loans at 4.75% with

a new maturity date of July 10, 2017 as agreed. As such, Mr. Whitfield is entitled to avoid
or rescind the loan and to bé returned to the status quo ante whereby. tﬁe Plaintiff retums
to Mr. Whitfield all monies paid by Mr. Whitfield in exchange for Mr. Whitfield retuming
the amount of the loan proceeds td the Plaintiff. In addition thereto, Mr. Whitfield is entitied
to all incidental,. conséquential, direct and indirect damages proximately caused by.
Plaintiff when they fraudulently induced Mr. Whitfield to enter into the loan transaction.
Mr. Whitfield has been injured in reliance upbn Harﬁor Nationél Bank’s promises to him
as will shown to the trier of fact, including but not limited to, physical and mental distress
and financial loss. In addition thereto, the actions of the Plaintiff entitie Mr. Whitfield to an

award of punitive damages.

Page 10 of 22

R. 271

o, e e et




FOR A FOURTH CAUSE OF ACTION
(Violation of Federal Trade Commission Act Section 5(a) 15 U.S.C. §45)

(As made applicable through SC Code §39-5-10 et.seq.)

38. Mr. Whitfield hereby incorporates the allegations of the foregoing
paragraphs as if fully restated herein.

3g. As stated above, Plaintiff made affirmative representations to Mr. Whitfield
that: (1) the loans would be 30 year loans; (2) that the maturity dates referenced in the
Notes were simply renewal dates; and (3) that the Interest rate to be charged would be
Mr. Whitfield’s choice of 7.5% or prime minus % %. The Plaintiff also represented, and
made an offer, that the loans would be renewed at 4.75% with new maturity dates of July
10, 2017.
| 40. Plaintiffs acts enumerated above constitute *unfair or deceptive acts or
practices in or affecting commerce,” as those terms are defined in the Act. This prohibition
applies to all persons engaged in commerce, including banks. An act or practice is unfair
where it: (1) causss or is likely to cause substantial injury to consumers; (2) cannot be
reasonably avoided by consumers and; (3) is not outweighed by countervailing benefits
to consumers or to competition. In this case, Plaintiff‘s actions discussed above have
caused substantial injury to Mr. Whitfield.

41. An act or practice is deceptive where: (1Ya representaﬂon, omission, of
practice misleads or is likely to mislead the consumer; (2} a consumer’s interpretation of
the representation, omission, or practice is considered reasonable under the
circumstances and; (3) the misleading representation, omission, or practice is material.
in this case, Plaintiff's actions were deceptive because Plaintiff clearly misrepresented

that the loans would be renewed. Mr. Whitfield has been injured in reliance upon Harbor
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National Bank’s promises to him as will shown to the trier of fact, including but not limited
to, physical and mental distress and financial loss. In addition thereto, the actions of the
Plaintiff entitle Mr. Whitfield to an award of punitive damages.

FOR A FIFTH CAUSE OF ACTION
(Promissory Estoppel / Detrimental Reliance)

42. Mr. Whitfield hereby incorporates the allegations of the foregoing

paragraphs as if fully restated herein.

43. Mr. Whitfield relied on the promises of Angela Bell, Charlie Rivers, and Scott
Warren to renew and modify the loans.

44. These promises were unambiguous in their terms and were relied upon by
Mr. Whitfield. In particular, there were no contingencies placed upon the June 26, 2012
written offer to renew any of the loans as title insured first mortgages were already in
place on the subject properties.

45 The reliance by Mr. Whitfield regarding renewing the loans was more than
expected and more than foreseeable by Harbor National Bank.

46. Mr. Whitfield has been injured in reliance upon Harbor National Bank's
promises to him as will shown to the trier of fact, including but not limited to, physical and
mental distress and financial loss. In addition thereto, the actions of the Plaintiff entitle
Mr. Whitfield to an award of punitive damages.

FOR A SIXTH CAUSE OF ACTION
(Tortious Interference with Prospective Contractual Relations)

47. Mr. Whitfield hereby incorporates the allegations of the foregoing
paragraphs as if fully restated herein.

48, The acts of Plaintiff described herein constituted an interference with Mr.
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Whitfield's business, were without justification, were done with improper purpose and
motive, knowing it would place Mr. Whitfield under duress when filing these unfounded
legal proceedingé and knowing that it would interfere with Mr. Whitfield's ability to sell
and/or rent the subject property.

49.  As a result of PlaintifPs actions Mr. Whitfield has lost the ability to énter into
contracts with identifiable prospective buyers and/or renters of the subject propesty. As a
direct and proximate result of the Plaintiff's actions, Mr. Whitfield has suffered special
damages including but not limited to a diminished value of their property in the éyes of
third parties, loss of income and loss of profits.

| 50. Plaintiff's actions proximately caused actual, consequential, and special
damages, including but not limited to: a) inability to sell the subject property to third
parties who met requirements for sale and/or rental of the subject property; b) foreclosure
proceedings having been instituted on the subject property; ¢) a diminished value of the
subject property in the eyes of third parties; d) damage to Mr. Whitfield's reputation and
business standing in the real estate profession; e) financial damage to Mr. Whitfield's
business because of time spent away to defend these charges, f) financial damage for_
his inability to sell the subject property following filing of the lis pendens and lawsuit, g)

attomeys' fees and costs incurred; h) time spent away from work as a result of the lis

pendens and lawsuit, i) emotional distress to Mr. Whitfield, j) injury to his health and

mental pain and suffering.

FOR A SEVENTH CAUSE OF ACTION
(Breach of Contract Accompanied by Fraudulent Act)

51. Mr. Whitfield hereby incorporates the allegations of the foregoing

paragraphs as if fully restated herein.
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50.  As stated above, Mr. Rivers made an agreement to renew the loans at the
June 21, 2012 mesting with Mr. Whitfield.

53. Plaintiff breached the agreement with Mr. Whitfield by failing to close the
rene§val of the loan which is the subject of this lawsuit. Such breach was made with the
fraudulent intent of never actually intending to close the renewal when that representation
was made, and such fraudulent intent was manifested by the fraudulent act of claiming a
title endorsement was reguired to renew the loan when in fact one was never needed.

54. Mr. Whitfield has been injured in reliance upon Harbor National Bank's
promises to him as will shown to the trier of fact, including but not limited to, physical and
mental distress and financial loss. In addition thereto, the actions of the Plaintiff entitle
Mr. Whitfield to an award of punitive damages.

FOR AN EIGHTH CAUSE OF ACTION

(Abuse of Process as to David Swanson and BNC Bancorp through its employee/agent
Scott Warren)

55. Mr. Whitfield hereby incorporates the allegations of the foregoing
paragraphs as if fully restated herein.

56. Mr. Scott Warren claims he called Mr. David Swanson for the advice to
procure a title endorsement in order to renew the loan for the Black Rush Property.

57. Mr. Swanson claims that Mr. Scott Wérren called him regarding the
anticipated closing between Mr. Whitfield and Harbor National Bank, said closing set to
occur on June 28, 2012,

58. Despite providing such sworn testimony by each Mr. Scott Warren and
Mr. David Swanson that this advice was given and received before the June 28, 2012

closing, there is no evidence of an such phone call as the phone records from Mr.
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David Swanson’s cell phone and his office line show no record of a phone call from Mr.
Scott Warren cell phone or office line in June of 2012.
59. Because the telephone records show the phone call never occurred, the

swom testimony that the call was made, when in fact evidence shows it was not made at

the time, was given with the ulterior purpose of fabricating a legal defense for the bank’s |

failure to renew its contractual obligations to renew Mr. Whitfield's loans.

60. Mr. David Swanson has represented that Scott Warren called him regarding
an anticipated closing, in which he gave advice to Mr. Warren to procure a title
endorsement. As alleged previously, Mr. Swanson and his law firm have no proof the
advice was ever given as there is no engagement letter, fee agreement, corresgondénce,

records of any kind. opinion letters, or billing entries at the firm to comroborate the legal

defense that Mr. Swanson provided the information at the time he claims the advice was
made. Additionally, there is no evidence of the communication itself from Mr. Warren's
cell phone or office line to Mr. Swanson's cell phone or office line, further evidence that
the communication was never made, when Mr. Swanson and Mr. Warren claim it was.

61. The swom testimony that the call was placed before closing, when in fact it
was not,'was 2 willful or overt act, done with the intent and collateral objective of fumishing
a legal defense (advice of counsel) for the bank and injuring Mr. Whitfield.

62. The swom testimony by each Mr. Scott Warren ad Mr. David Swanson was
a misuse and perversion of legal process by fabricating a legal defense (advice of
counsel) when one in fact had never been given at the time claimed to have been given.
The acts described above and herein have caused damage to Mr. Whitfield by incurring

actual damages, both mental and pecuniary, including by way of example only and
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without limitation: loss of time, injury to property and financial standing, shame,
rﬁortification, mental anguish, mental pain and suffering, emotional distress, loss of
enjoyment of life, injury to feelings, an overall degradation of health, and was hindered
from, and will continue to be hindered from attending to his usual duties and affairs of life,
as a direct and proximate result of the aforesaid conduct of Harbor National Bank, in an

exact amount of actual, consequential and special damages as to be determined by a

trier of fact.
FOR A NINTH CAUSE OF ACTION
(Civil Conspiracy as to David Swanson and BNC Bancorp through its employee/agent
Scott Warren)

63. Mr. Whitfield hereby incorporates the allegations of the foregoing
paragraphs as if fully restated herein. | |

64. As alleged above, Mr. Scott Warren claims he called Mr. David Swanson
for the advice to procure a title endorsement in order to renew the loan for the Black Rush
Prol\aerty‘ |

65. Mr. Swanson claims that Mr. Scott Warren called him regarding the
anticipated closing between Mr. Whitfield and Harbor National Bahk, said closing set to
occur on June 28, 2012. |

66. Despite providing such sworn testimony by each Mr. Scott Wamen and
Mr. David Swanson that this advice was given and received before the June 28, 2012
closing, there is no evidence of any such phone call as the phone records from Mr.
David Swanson’s cell phone and his office line show no record of a phone call from Mr.

Scott Warren cell phone or office line in June of 2012.
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67. Because the telephone records show the phone call never occurred, the
swom testimony that the call was made, when jn fact it was not made at the time, was
given with the ulterior purpose of fabricating a legal defense for the bank's failure to renew
its contractual obligations to renew Mr. Whitfield's loans.

68. Mr. David Swanson has represented that Scott Warren called him regarding
an anticipated closing, in which he gave advice to Mr. Warren to procure a title
endorsement. As alleged previously, Mr. Swanson and his law firm have no proof the
advice was ever given as there Is no engagement letter, fee agreement, correspondence,
records of any kind, opinion letters, or billing entrieé at the firm to comoborate the legal
. defense that Mr. Swanson provided the information at the time he claims the advice was
made. Additionally, there is no evidence of the communication itself from Mr. Warren’s
cell phone or office line to Mr. Swanson's cell phone or office liné, further evidence that
the communication was never made, when Mr. Swanson and Mr. Warren claim it was.

69. The swom testimony that the call was placed before closing, when in fact it
was not, was a willful or overt ad, done with the intent and collateral objective of fumishing
a legal defense (advice of counsel) for the bank and injuring Mr. Whitfield.

70. The swom testimony by each Mr. Scott Warren and Mr. David Swanson
was a misuse and perversion of legal process by fabricating a legal defense (advice of
counsel) when one in fact had never been inen at the time claimed to have been given.

| 71.  Mr. David Swanson's actions described above and herein were made for
his own personal interest as they were performed outside the scope of his law firm's
representation of Harbor National Bank.

72.  The actions of David Swanson and Scott Warren as alleged above and
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herein constitute an combination of two or more persons that was done with the purpose
of fumishing a legal defense (advice of counsel) for the bank and injuring Mr. Whitfield
which has caused him special damages, beyond damages specified in his other causes
of action for having to incur attomey's fees and costs associated with Harbor National

Bank's advice of counse! defense which should never have been incurred.

FOR A TENTH CAUSE OF ACTION
(Cross-Claim for Equitable Indemnity as to Co-Defendant Cindy Whitfield)

73.  Mr. Whitfield hereby incorporates the allegations of the foregoing
paragraphs as if fully restated herein.

74 To the extent, if any, that Mr. Whitfield is held liable to the Plaintiff in this
‘action, which such liability is expressly denied, such liability would be a proximate result
of the wrongful acts, breach of duties, omissions, and/or negligence of Cindy Whitfield
and/or her agents in failing to give her permission and/or authorization to renew the loan
for the subject property located at 1055 Black Rush Circle, Mount Pleasant, South
Carolina, sald demand being made as a defense of Harbor National Bark to close all of
the renewal loans set forth in Exhibit “C”.

75.  Specifically, the closing attomey Mark Weeks and Mr. Whitfield's previous
counsel Lauren Felder have stated that Mrs. Cindy Whitfield's counsel Stanley Jaskiewicz

was contacted regarding procuring her consent for the renewal of the Black Rush

Property. Lauren Felder was advised by either Stanley Jaskiewicz or his paralegal Dena -

Hardison that Mrs. Cindy Whitfield, “would not sign off on the mortgage as Mr. Whitfield

was solely responsible under the Final Family Court Order.’” Additionally, Mrs. Cindy
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Whitfield was told by Mr. Jaskiewicz' paralegal Dena Hardison that, “he [Mr.'WhitﬁeId]
could not refinance my home or borrow the equity in itas he would be putting another nail
in his coffin.” According to Mrs. Whitfield, Ms. Dena Hardison gave her this advice before
thg closing? and was also told by Ms. Hardison not to, “do anything until | talk to Stan,”
regarding gaining access to her home for an appraisal. According to Mrs. Whitfield, Mr.
Jaskiewicz never called her back regarding any. issues related to procuring her consent
to renew her home.

76.  To the extent, if any, that Mr. Whitfield is held liable to the Plaintiff in this
action, which such liability is expressly denied, these wrongful acts, breach of duties,
omissions, and/or negligence of Cindy Whitfield and/or her agents have damaged Mr.

Whitfield, Including but not limited to consequential and special damages, and the

imposition of attorney's fees and costs in defending the foreclosure and prosecuting the

Counterclaims as alleged herein. Mr. Whitfield and Mrs. Cindy Whitfield had a special
relationship by virtue of their continuing family court obligations that would support a claim
for indemnity against Mrs. Cindy Whitfield. Moreover, Mr. Whitfield is wholly without fault
for Cindy Whitfield failing to provide her permission and/or authorization fo renew the loan
for the Black Rush Property.

77.  To the extent, if any, that Mr. Whitfield is held liable to the Plaintiff in this
action, which such liability is expressly denied, Mr. Whitfield would be entitled to be
équitably indemnified for such liability from Cindy Whitfield for any liability that Mr.

. Whitfield is found to have incurred to the Plaintiff such that Mr. Whitfield would be entitled

2 Mrs. Whitfield indicated this statement was made by Ms. Hardison at the time the appraiser was attempting to gain
access to Mrs. Whitfield's home-- in May and June of 2012. Correspondence was sent 1o Stanley Jaskiwicz advising
him of appraisal access issue on June 11, 2012.
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to recover his consequential and special damages, attorney’s fees and costs, monies

adjudged owed to the Plaintiff and/or monies expended by way of settlement of Plaintiff's

claims as a result of Cindy Whitfield and/or her agents wrongful acts, breach of duties,

omissions, and/or negligence as afore-described.

WHEREFORE, Defendants prays for relief as set forth below together with such

further relief as this court deems just:

a.
b.

c.

Mr. Whitfield demands a jury trial on all counts stated above. These causes of

Actual damages;
Compensatory damages
Special damages,
Statutory damages,
Treble Damages

Disgorgement of profits,

‘ Restitution;

Rescission,
Injunctive rellef, and

Attorneys’ fees and costs

DEMAND FOR JURY TRIAL

‘action must be tried before any equitable causes of action asserted by either party can

be disposed of. See Gardnar v. Travis, 316 S.C. 315, 450 S.E.2d 54 (Ct. App. 1994)
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“f‘zl ‘ ,’%016.

Charleston, South Carolina

Respectfully submitted,
HALVER%‘ ASSOCIATES, LLC

By:

Brent S. Halversen

171 Church Street, Suite 330
Charieston, SC 29401

T: 843-284-5790

F: 864-326-4844

Email: brent@halverseniaw.com
Attorneys for the Defendant
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CERTIFICATE OF SERVICE

i certify that | served the foregoing Fourth Amended Answer, Affirmative Defenses
and Counterclaims upon all counsel of record by affixing same with proper postage
placing same with the United States ?gtal Service addressed to the parties and
counsel's last known address on this E day of March, 2016.

HALVERSEN & ASSOCIATES, LLC

By: %/ M\,

Brerd S. Halversen =

171 Church Street, Suite 330 _. = -
Charleston, SC 29401 2. %

T: 843-284-5790 . o A
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Char!eston¢South Carolina
March i , 2016
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STATE OF SOUTH CAROLINA
COUNTY OF DORCHESTER
N\ BANK OF NORTH CAROLINA,
Plaintiff,
Y.
ANTHONY M. WHITFIELD,

Defendant.

ANTHONY M. WHITFIELD,
Counterclaim Plaintiff,
V.
BNC-BANCORP and DAVID SWANSON,

Counterclaim Defendants.

ANTHONY M. WHITFIELD,
Third-Party Plaintiff,
v.
CINDY WHITFIELD,

Third-Party Defendant.

IN THE COURT OF COMMON PLEAS

CASE NO.: 2014-CP-18-358

PLAINTIFF BANK OF NORTH
CAROLINA AND COUNTERCLAIM
DEFENDANT BNC BANCORP’S REPLY
TO AMENDED ANSWER, AFFIRMATIVE

DEFENSES, CROSSCLAIM AND
COUNTERCLAIMS
G5
oo D)
S <
'?Zl"-'"f:_ =
) o

Plaintiff Bank of North Carolina and Counterclaim Defendant BNC Bancorp,' replying to

the allegations of the Amended Answer, Affirmative Defenses, Crossclaim and Counterclaims,

1. It is unclear whether Defendant intended to name Bank of North Carolina as a Counterclaim Defendant in
the Eighth and Ninth Counterclains; however, Defendant actually named BNC Bancorp. BNC Bancorp is 2 holding
company that owns the Bank of North Carolina. Harbor Bank Group, Inc. is a holding company that owned Harbor
National Bank. In 2014, Harbor Bank Group, Inc. and Harbor Nationat Bank merged with and into BNC Bancorp
and Bank of North Carolina, respectively. Neither BNC Bancorp nor Harbor Bank Group, Inc. has ever done
business as Harbor National Bank. For present purposes only, Bank of North Carolina and BNC Bancorp will be

referred to collectively as “Plaintiff.”



would show unto this Court:
1. Each and every allegation contained in said Amended Answer, Affirmative

Defenses, Crossclaim and Counterclaims not hereinafter specifically admitted is denied.

)
v

2. The allegations of Paragraphs One (1) through Ten (10) of the Answer,
Affirmative Defenses, and Counterclaims fail to make allegations against Plaintiff requiring a
response; to the extent they make such allegations, the same are hereby denied.

3. Responding to the allcgations of Paragraph Elcvcn (11) of the Amended Answer,
Affirmative Defenses, Crossclaim and Counterclaims, Plaintiff admits that Defendant applied to
Plaintiff for a credit commitment to puréhase and refinance commercial real estate in the
furtherance of his business in the Berkeley, Dorchester, and Charleston County areas and that
Defendant had financed other transactions with Southtrust Bank; the remaining allegations of
Paragraph Eleven (11) of the Amended Answer, Affirmative Defenses, Crossclaim and
Counterclaims are denied.

4, The allegations of Paragraphs Twelve (12) and Thirteen (13) of the Amended
Answer, Affirmative Defepses, Crossclaim and Counterclaims are denied.

5. -Respondihg to the allegations of Paragraph Fourteen (14) of the Amended
Answer, Affirmative Defenses, Crossclaim and Counterclaims, Plaintiff admits ﬂxat it provided
the attached Exhibit “A” to' Defendant setting forth the terms and conditions upon which it would
agree to extend credit to Defendant, the terms and conditions of which are explicitly set forth in
the said correspondence, and Plaintiff craves reference to the said correspondence to determine
thé terms and conditions of such commitment; any allegations contained in Paragraph Fourteen
(14) pf the Amended Answer, Affirmative Deferses, Crossclaim and Counterclaims not

hereinafter specifically admitted are denied.
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6. Responding to the allegations of Paragraph Fifteen (15) of the Amended AnsWer,
Affirmative Defenses, Crossclaim and Counterclaims, Plaintiff admits that the De fendant chose a
fixed interest rate as set forth in the applicable Note; any allegations contained in Paragraph
Fifteen (15) of the Amended Answer, Affirmative Defenses, Crossclaim and Counterclaims in
addition to or other than this specific admission are denied.

7. The allegations of Paragraph Sixteen (16) of the Amended Answer, Affirmative
Defenses, Crossclaim and Counterclz;ims are denied.

8. Responding to t;ae allegations of Paragraph Seventeen (17) of the Amended
Answer, Affirmative Defenses, Crossclaim and Counterclaims, Plaintiff admits that Defendant
made payments under the tenﬁs of and pursuant to the Promissory Note; any allegations
cbntained in Paragraph Seventeen (17) of the Amended Answer, Afﬁﬁnaﬁve Defenses,
Crossclaim and Counterclaims in addition to or other than this ‘speciﬁc admission are denied.

9. Responding to the allegations of Paragraph Eighteen (18) -of the Amended
Answer, Affirmative Defensés, Crossclaim and Counterclaims, Plaintiff admits that it requested
copies of Defendant’s tax returns pursuanf to the terms of line of credit and the note and
mortgage, that Defendant requested to be provided with a lower interest rate, and that Plaintiff
was considering terminating the loans due to Défendant‘s »failure to provide necessary
documentation; any allegations containec; in Paragraph Eighteen (18) of the Amended Answer,
Affirmative Defenses, Crossclaim and Counterclaims in addition to or other than this specific
admission are denied.

10.  Responding to the allegations of Paragraph Nineteen (19) of the Amended
Answer, Affirmative Defenses, Crossclaim and Coupterclaims, Plaintiff admits that it wrote to

Defendant again advising of the need for sufficient financial information, including tax returns,
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to evaluate the proposal to renew loans with Defendant, that Defendant thereafter advised of the
comp‘letion of the tax returns, that Defehdant requested modified terms for the loans, and that
Angela Bell communicated with a senior credit analyst regarding the successful receipt of
required documentation from Defendant; any allegations contained in Paragraph Nineteen (19) of
the Amended Answer, Affirmative Defenses, Crossclaim and Counterclaims in addition to or
other than this specific admission are denied.

.1 1.  Responding to the allegations of Paragraph Twenty (20) of the Amended Answer,
Affirmative Defenses, Crossclaim and Counterclaims, Plaintiff admits that the Notes secured by
mortgages on 732 Gahagdn and 110 Mepkin matured by their terms, that in a meeting with
Defendant an agreement was reached to agree regarding certain terms and conditions upon which
certain Joans ooﬁld be renewed in the future pursuant to ordinary bank requirements, and that
renewal terms included the terms contained in a June 26, 2012 letter to Defendant; any
allegations contained in Paragraph Twenty (20) of the Amended Answer, Afﬁrmat;ve Defenses,
Crossclaim and Counterclaims in addition to or other than this specific admission are denied.

12, Responding to the allegations of Paragraph Twenty-One (21) of the Amended
Answer, Afﬁnnative Defenses, Crﬁssclaim and Counterclaims, Plaintiff admits that Scott Warren
issued a terms sheet to Defendant setting forth terms and conditions under which it would agree
to renew the loans in exisfence and that the letter is attached to the Amended Answer,
Affirmative Defenses, Crossclaim and Counterclaims as Exhibit “B”; any allegations contained
in Paragraph Twenty-One (21) of the Amended Answer, Affirmative Defenses, Crossclaim and
Counterclaims in addition to or other than this specific admission are denied.

13.  Responding to the allegations of Paragraph Twenty-Two (22) of the Amended

Answer, Affirmative Defenses, Crossclaim and Counterclaims, Plaintiff admits that Mr. Warren
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attended a scheduled closing at the office of attorney Mark Weeks, that it was discovered that
Defendant had transferred an interest in the Black Rush property to his ex-wife, Cindy Whitfield,
and that Plaintiff required as a condition of the closing either that Mrs. Cindy Whitfield sign the
new mortgage or that a title endorsemem be obtained; any allegations contained in Paragraph
Twenty-Two (22) of the Amended Answer, Affirmative Defenses, Crossclaim and Counterclaims
in_ addition to or other than this specific admission are denied.

14.  Responding to the allegations of Paragraph Twenty-Three (23) of the Amended
Answer, Affirmative Defenses, Crossc.laim and Counterclaims, Plaintiff admits that the closing
of the new loans never took place; any. ailegations contained in Paragraph Twenty-Three (23) of
the Amended Answer, Affirmative Defenses, Crossclaim and Counterclaims in addition tfo or
other than this specific admission are denied.

FOR A FIRST DEFENSE TO THE FIRST COUNTERCLAIM

FOR A RIRSE DR RiiINSS 18 R =

(Denial)

15.  Responding to the allegations of Paragraph Twenty-Four t24) of the Amended
Answer, Affirmative Defenses, Crossclaim and Counterclaims, Plaintiff repeats and realleges the
~ allegations of Paragraphs One (1) thfough Fourteen (14) of this Reply as if repeated herein
verbatim.

16.  The allegations of Paragraphs Twenty-Five (25), Twenty-Six (26), and Twenty-
Seven (27) of the Amended Answer, Affirmative Defenses, Crossclaim and Counterclaims are
denied.

FOR A FIRST DEFENSE TO THE SECOND COUNTERCLAIM

FORA FIRST Db NS A A D e

(Denial)
17. Responding to the allegations of Paragraph Twenty-Eight (28) of the Amended

Answer, Affirmative Defenses, Crossclaim and Counterclaims, Plaintiff repeats and realleges the
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allegations of Paragraphs One (1) through Sixteen (16) of this Reply as if repeated herein
verbatim.

18.  Responding to the allegations of Paragraph Twenty-Nine (29) of the Amended
Answer, Affirmative Defenses, Crossclaim and Counterclaims, Plaintiff admits that it proposed
1o finance the line of credit through either a fixed rate or floating rate to be chosen by Defendant
and that it stated its intention to agree to refinance the book of loans Defendant had with Plaintiff
provided that Defendant mct the terms and conditions imposed upon the propbsed {ransaction;
the remaining allegations of Paragraph Twenty-Nine (29) of the Amended Answer, Affirmative
Defenses, Crossclaim and Counterclaims are denied.

19.  The allegations of Paragraph Thirty (30) of the Amended Answer, Aﬁirrnativc
Defenses, Crossclaim and Counterclaims are denied. |

FOR A FIRST DEFENSE TQO THE THIRD COUNTERCLAIM

FUR A RO A N, A s

(Denial)

20. Responding to the allegations of Paragraph Thirty-One (31) of the Amended
Answer, Affirmative Defc_nses, Crossclaim and Counterclaims, Plaintiff repeats and realleges the
allegaﬁons of Paragraphs One (1) through Nineteen (19) of this Reply as if repeated herein
verbatim.

21. The allegations of Paragraphs Thirty-Two (32), Thirty-Three (33), Thirty-Four
(34), Thirty-Five (35), Thirty-Six (36), and Thirty-Seven (37) of the Amended Answer,

Affirmative Defenses, Crossclaim and Counterclaims are denied.

U A RS L N, A A S Tt

FOR A FIRST DEFENSE TO THE FOURTH COUNTERCLAIM
: (Denial)

22.  Responding tfo the allegations of Paragraph Thirty-Eight (38) of the Amended

Answer, Affirmative Defenses, Crossclaim and Counterclaims, Plaintiff repeats and realleges the
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allegations of Paragraphs One (1) through Twenty-One (21) of this Reply as if repeated herein

" verbatim.

23.  Responding to the allegations of Paragraphs Thirty-Nine (39) of the Amended
Answer, Affirmative Defenses, Crossclaim and éounterclaims, Plaintiff admits that it prbposed
to finance the line of credit through either a fixed rate or floating rate to be chosen by Defendant
and that it stated its intention to agree to refinance the book of loans Defendant had with Plaintiff
provided that Defendant met the terms and conditions imposed upon the proposed transaction;
tﬁe remaining allegations of Paragraph Thirty-Nine (39) of the Amended Answer, Affirmative
Defenses, Crossclaim and Counterclaims are denied..

24.  The allegations ,Of Paragraphs Forty (40) and Forty-One (41) of the Amended
Answer, Affirmative Defenses, Crossclaim and Counterclaims are denied.

FOR A FIRST DEFENSE TO THE FIFTH COUNTERCLAIM

FORAFIROI DKk NS 1 O R e e

(Denial) :

25.  Responding to the allegations of Paragraph Forty-Two (42) of the Amended
Answer, Affirmative Defenses, Crossclaim and Counterclaims, Plaintiff repeats and realleges the
allegations of Paragraphs One (1) through Twenty-Four (24) of this Reply as if repeated herein
verbatim.

26.  The allegations of Paragraphs Forty-Three (43), Forfy-Four (44), Forty-Five (45),
and Forty-Six (46) of the Amended Answer, Affirmative Defenses, Crossclaim and
Counterclaims are denied.

FOR A FIRST DEFENSE TO THE SIXTH COUNTERCLAIM
(Denial)

27.  Responding to the allegations of Paragraph Forty-Seven (47) of the Amended

Answer, Affirmative Defenses, Crossclaim and Counterclaims, Plaintiff repeats and realleges the
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allegations of Paragraphs One (1) through Twenty-Six (26) of this Reply as if repeated herein

verbatim.

28.  The allegations of Paragraphs Forty-Eight (48), Forty-Nine (49), and Fifty (50) of

the Amended Answer, Affirmative Defenses, Crossclaim and Counterclaims are denied.

FOR A FIRST DEFENSE TO THE SEVENTH COUNTERCLAIM
(Denial)

29.  Responding to the allegations of Paragraph Fi.fty-()ne (51) of the Amended
Answer, Affirmative Defenses, Crossclaim and Counterclaims, Plaintiff rcpéats and realleges the
allegations of Paragraphs One (1) through Twenty-Eight (28) of this Reply as if repeated herein
verbatim.,

30. The allegations of Paragraphs Fifty-Two (52), Fifty-Three (53), and Fifty-Four
(54) of the Amende Answer, Affimative Defenses, Crossclaim and Counterclaims are denied.

FOR A FIRST DEFENSE TO THE EIGHTH COUNTERCLAIM
(Denial; Plaintiff denies that Scott Warren was an employee or agent of BNC Bancorp)

31.  Responding to the allegations of Paragraph Fifty-Five (55) of the Amendéd
Answef, Affirmative Defenses, Crossclaim and Counterclaims, Plaintiff repeats and realleges the
allegations of Paragraphs One (1) through Thirty (30) of this Reply as if repeated herein
verbatim. |

32. Responding to the allegations of Paragraph Fifty-Six (56) df the Amended
Answer, Aﬂ'mnaﬁve Defenses, Crossclaim and Counterclaims, Plaintiff admits fhat Scott Warren
has testified that he sought and received, on behalf of Plaintiff, advice in connection with the
closing scheduled to take place on or about June 28, 2012; any allegations contained in Paragraph
Fifty-Six (56) of the Amended Answer, Affirmative Defenses, Crossclaim and Counterclaims in

addition to or other than this specific admission are denied.
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33.  Responding to the allegations of Paragraph Fifty-Seven (57) of the Amended
Answer, Affirmative Defenses, Crossclaim and Counterclaims, Plaintiff admits that David
Swanson has testified that Scott Warren sought and received, on behalf of Plaintiff, advice in
connection with the closing scheduled to take place on or about Junc 28, 2012; any allegations
contained in Paragraph Fifty-Seven (57) of the Amecnded Answer, Affirmative Defenses,
Crossclaim and Counterclaims in addition to or other than this specific admission are denied.

34._ The allegations of Paragraphs Fifty-Eight (58) and Fifty-Nine (59) of the
Amended Answer, Affirmative Defenses, Crossclaim and Counterclaims are denied.

35.  Responding to the allegations of Paragraph Sixty (60) of the Amended Answer,
Affirmative Defenses, Crossclaim and Counterclaims, Plaintiff admits that David Swanson has
testified that Scott Warren sought and received, on behalf of Plaintiff, advice in connection with
the closing scheduled to take place on or about June 28, 2012; the remaining allegations of
Paragraph Sixty (60) of the> Amended Answer, Affirmative Defenses, Crossclaim and
Counterclaims are denied.

36.  The allegations of Paragraphs Sixty-One (61) and Sixty-Two (62) of the Amended
Answer, Affirmative Defenses, Crossclaim and Counterclaims are denied.

FOR A FIRST DEFENSE TO THE NINTH COUNTERCLAIM
(Denial; Plaintiff denies that Scott Warren was an employee or agent of BNC Bancorp)

37.  Responding to the allegations of Paragraph Sixty-Three (63) of the Amended
Answer, Affirmative Defenses, Crossclaim and Counterclaims, Plaintiff repeats and realleges the
allegations of Paragraphs One (1) through Thirty-Six (36) of this Reply as if repeated herein
verbatim.

38, Responding to the allegations of Paragraph Sixty-Four (64) of the Amended
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Answer, Affirmative Defenses, Crossclaim and Counterclaims, Plaintiff admits that Scott Warren
has testified that he sought and received, on behalf of Plaintiff, advice in connection with the
closing scheduled to take place on or about June 28, 2012; any allegations contained in Paragraph
Sixty-Four (64) of the Amended Answer, Affirmative Defenses, Crossclaim and Counterclaims
in addition to or other than this specific admission are denied.

39.  Responding to the allegations of Paragraph Sixty-Five (65) of the Amended
Answer, Affirmative Defenses, Crossclaim and Counterclaims, Plaintiff admits that David
Swanson has testified that Scott Warren sought and received, on behalf of Plaintiff, advice in
connection with the closing scheduled to take place on or about June 28, 2012; any allegations
contained in Paragraph Sixty-Five (65) of the Amended Answer, Affirmative Defenses,
Crossclaim and Counterclaims in addition to or other than this specific admission are denied.

40. The allegations of Paragraphs Sixty-Six (66) and Sixty-Seven (67) of the
Amended Answer, Affirmative Defenses, Crossclaim and Counterclaims are denied. *

41.  Responding to the allegations of Paragraph Sixty-Eight (68) of the Amended
Answer, Affirmative’ ﬁefenses, Crossclaim and Counterclaims, Plaintiff admits that David
Swanson has testified that Scott Warren sought and received, on behalf of Plaintiff, advice in
connection with the closing scheduled to take place on or about June 28, 2012; the remaining
allegations of Paragraph Sixty-Eight (68) of the Amended Answer, Affirmative Defenses,
Crossclaim and Counterclaims are denied.

42.  The allegations of Paragraphs Sixty-Nine (69), Seventy (70), Seventy-One (71),
and Seventy-Two (72) of the Amended Answer, Affirmative Defenses, Crossclaim and

Counterclaims are denied.

10
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FOR A FIRST DEFENSE TO THE FIRST THIRD-PARTY CLAIM?

P e N A A R e

(Denial)

43.  Responding to the allegations of Paragraph Seventy-Three (73) of the Amended
Answer, Affirmative Defenses, Crossclaim and Counterclaims, Plaintiff repeats and realleges the
allegations of Paragraphs One (1) through Forty-Two (42) of this Reply as if repeated herein
verbatim.

44. Responding to the allegations of Paragraphs Seventy-Fouf (74), Seventy-Five
(75), Seventy-Six (76),-and Seventy-Seven (77) of the Amended Answer, Affirmative Defenses,
Crossclaim and Counterclaims, Plaintiff asserts that these allegations are not directed to, at, or
against Plaintiff such that a response frém Plaintiff is required; to the extent a response from
Plaintiff is required, the allegations of Paragraphs Seventy-Four (74), Seventy-Five (75),
Seventy-Six (76), and Seventy-Seven (77) of the Amended Answer, Affirmative Defenses,
Crossclaim and Counterclaims are denied.

FOR A SECOND DEFENSE
(Statutes of Limitations)

45.  Further responding to the allegations of all Counterclaims, Plaintiff would show
that such claims are barred by the applicable statutes of limitations, for which reason Defendant
cannot recover in any sum whatsoever.

FOR A THIRD DEFENSE
(Failure To State A Claim)

46.  Further responding to the allegations of all Counterclaims, Plaintiff would show
that such Counterclaims fail to state claims upon which relief can be granted, for which reason

Defendant cannot recover in any sum whatsoever.

2. Although Defendant’s Tenth Cause of Action is identified as a “Cross-Claim for Equitable Indemnity as to
Co-Defendant Cindy Whitfield,” Mrs. Whitfield is not a defendant in this action. Therefore, Defendant's claim

11
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FOR A FOURTH DEFENSE
{Lack of Reliance)

47.  Further responding to the allegations of the Second and Third Counterclaims,

Plaintiff would show that Defendant failed to rely or have any right to rely upon the alleged
representations otber than as contained in the written contracts between the parties, for which
reason Defendant cannot recover in any sum whatsoever.

FOR A FIFTH DEFENSE
(Regulated Transactions)

48.  Further responding to the allegations of the Fourth Counterclaim, Plaintiff would
show that the actions and activities of Plaintiff are regulated by the state and federal government,
that the performance of said actions were in compliance with said state and federal regulations,
and thus that the transactions are exempt from S.C. Code Ann. §§ 39-5-10 et seq.

FOR A SIXTH DEFENSE
(Other Claim Already Pending)

49.  Further responding to the allegations of the Counterclaims, Plaintiff Qould show
that another action is pendmg between the same parties for the same counterclaims, for which
reason the said counterclaims are improper and should be dismissed pursuant to Rule 12(b)(8) of
the South Carolina Rules of Civil Procedure.

FOR A SEVENTH DEFENSE
(Statute of Frauds)

50.  Further responding to the allegations of the Counterclaims, Plaintiff would show
that Defendant’s claim fails to comply with the statute of frauds, S.C. Code Ann. § 32-3-10, and

the lender liability statute of frauds, S.C. Code Ann. § 37-10-107.

against Mrs. Whitfield is, in fact, a third-party claim.

12
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FOR AN EIGHTH DEFENSE
(Failure to Plead Special Damages)

51.  Turther responding to the allegations of the Ninth Counterclaim, Plaintiff would
show that Defendant has failed to specifically plead and sufficiently allege special damages
separate and apart from those damages sought by way of the other Counterclaims asserted in the
Amended Answer, Affirmative Defenses, Crossclaim and Counterclaims.

FOR A NINTH DEFENSE
(Failure to Mitigate)

52.  Further responding to the allegations of the Counterclaims, Plaintiff would show

that Defendant has failed to mitigate his damages, if any.

WHEREFORE, having fully respohded to the allegations of the Amended Answer,
Affirmative Defenses, Crossclaim and Counterclaims, Plaintiff prays that the same be dismiséed

and that this Court enter judgment for the relief sought in the Complaint.

~ [SIGNATURE ON FOLLOWING PAGE] .

s
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March 21, 2016
Charleston, South Carolina

14

Briafi C. Duffy
Seth W. Whitaker
Thomas A. Limehouse, Jr.

DUFFY & YOUNG, LLC

96 Broad Street

Charleston, South Carolina 29401
(843) 720-2044 (phone)

(843) 720-2047 (fax)

and

Robert A. Bernstein

. BERNSTEIN & BERNSTEIN, P.A.

Post Office Box 20519
Charleston, SC 29413-0519
(843) 529-1111

(843) 529-0035 (fax)

Attorneys  for Plaintiff Bank of North

Carolina and Counterclaim Defendant BNC
Bancorp
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STATE OF SOUTH CAROLINA

IN THE COURT OF COMMON PLEAS
COUNTY OF DORCHESTER

CASE NO.: 2014-CP-18-358
BANK OF NORTH CAROLINA,

Plaintiff,

CERTIFICATE OF SERVIC

V. ?‘;

<,

ANTHONY M. WHITFIELD, '-,‘j.:
~

Defendant. ¥
=

ANTHONY M. WHITFIELD,

Counterclaim Plaintiff,
V.

g2 \\

BNC BANCORP and DAVID SWANSON,

Counterclaim Defendants.

ANTHONY M. WHITFIELD,
Third-Party Plaintiff,

\ L

CINDY WHITFIELD,

Third-Party Defendant.

The undersigned, an employee of Duffy & Young, LLC, does hereby certify that on

March 21, 2016, he/she served a copy of Plaintiff Bank of North Carolina and Counterclaim

Defendant BNC Bancorp’s Reply to the Amended Answer,
and Counterclaim

Affirmative Defenses, Crossclaim
s upon Anthony M. Whitfield, Cindy Whitfield, and David Swanson by placing

a copy of the same in the United States Mail, postage prepaid, and addressed to the following:
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Brent S. Halversen, Esquire
HALVERSEN & ASSOCIATES, LLC
171 Church Street, Suite 330
Charleston, SC 29401

Attorney for Anthony Whitfield

Daniel S. Slotchiver, Esq.
Andrew J. McCumber, Esq.
SLOTCHIVER & SLOTCHIVER, LLP
44 State Street

Charleston, SC 29401

Attorney for Anthony Whitfield

David W, Overstreet, Esq.
EARHART OVERSTREET, LLC
PO Box 22528

Charleston, SC 29413
Attorney for David Swanson

Paul B. Ferrara, III, Esq.
Ferrara [.aw Firm, PLLC
2300 Otranto Road

North Charleston, SC 29406
Attorney for Cindy Whitfield

UFFY & YOUNG, LLC \/
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS
COUNTY OF DORCHESTER CASE NO.: 2014-CP-18-1792

4 BANK OF NORTH CAROLINA,

Plaintiff,
: PLAINTIFF BANK OF NORTH

v. ) CAROLINA AND COUNTERCLAIM
DEFENDANT BNC BANCORP’S REPLY

ANTHONY M. WHITFIELD, TO FOURTH AMENDED ANSWER,

AFFIRMATIVE DEFENSES,
____ ; Dgfendant. | CROSSCLAIM AND COUNTERCLAIMS
A ANTHONY M. WHITFIELD,
Counterclaim Plaintiff, ':-f

V.

Lo

gZ:ilky hels

BNC BANCORP and DAVID SWANSON,

Counterclaim Defendgnts._

ANTHONY M. WHITFIELD,
Third-Party Plaintiff,
V.

CINDY WHITFIELD,

Third-Party Defendant.

Plaintiff Bank of North Carolina and Counterclaim Defendant BNC Bancorp,' replying to

the allegations of the Fourth Amended Answer, Affirmative Defenses, Crossclaim and

1. 1t is unclear whether Defendant intended to name Bank of North Carolina as a Counterclaim Defendant in
the Eighth and Ninth Counterclaims; however, Defendant actually named BNC Bancorp. BNC Bancorp is holding
company that owns the Bank of North Carolina. Harbor Bank Group, Inc. is a holding company that owned Harbor
National Bank. In 2014, Harbor Bank Group, Inc. and Harbor National Bank merged with and into BNC Bancorp
and Bank of North Carolina, respectively. Neither BNC Bancorp nor Harbor Bank Group, Inc. has ever done
business as Harbor National Bank. For present purposes only, Bank of North Carolina and BNC Bancorp will be
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Counterclaims, would show unto this Court:

1. Each and every allegation contained in said Fourth Amended Answer, Affirmative
Defenses, Crossclaim and Counterclaims not hereinafter specifically admitted is denied.

2. The allegations of Paragraphs One (1) through Ten (10) of the Answer,
Affirmative Defenses, Crossclaim and Counterclaims fail to make allegations against Plaintiff
requiring a response; to the extent they make such allegations, the same are hereby denied.

3. Responding to the allcgations of Paragraph Eleven (11) of the Fourth Amended
Answer, Affirmative Defenses, Crossclaim and Counterclaims, Plaintiff admits that Defendant
applicd to Plaintiff for a credit commitment to purchase and refinance commercial real estate in
the furtherance of his business in the Berkeley, Dorchester, and Charleston County areas and that
Defendant had financed other transactions with Southtrust Bank; the remaining allegations of
Paragraph Eleven (11) of the Fourth Amended Answer, Affirmative Defenses, Crossclaim and
Counterclaims are denied. |

4. The allegations of Paragréphs Twelve (12) and Thirteen (13) of the Fourth
Amended Answer, Affirmative Defenses, Crossclaim and Counterclaims are denied.

5. | Responding to the allegations of Paragraph Fourteen (14) of the Fourth Amended
Answer, Affirmative Defenses, Crossclaim and Counterclaims, Plaintiff admits that it provided
the attached Exhibit “A” to Defendant setting forth the terms and conditions upon which it would
agree to extend credit to Defendant, the terms and conditions of which are explicitly set forth in
the said correspondence, and Plaintiff craves reference to the said correspondence to determine
the terms and conditions of such commitment; any allegations contained in Paragraph Fourteen

(14) of the Fourth Amended Answer, Affirmative Defenses, Crossclaim and Counterclaims not

referred to collectively as “Plaintiff."
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hereinafter specifically admitted are denied.

6. Responding to the allegations of Paragraph Fifteen (15) of the Fourth Amended
Answer, Affirmative Defenses, Crossclaim and Counterclaims, Plaintiff admits that the
Defendant chose a fixed interest rate as set forth in the applicable Note; any allegations contained
in Paragraph Fifteen (15) of the Fourth Amended Answer, Affirmative Defenses, Crossclaim and
Counterclaims in addition to or other than this specific admission are denied.

7. The allegations of Paragraph Sixteen (16) of thc Fourth Amcnded Answer,
Affirmative Defenses, Crossclaim and Counterclaims are denied.

8; ~ Responding to the allegations. of Paragraph Seventeen (17) of the Fourth
Amended Answer, Affirmative Defenses, Crossclaim and Counterclaims, Plaintiff admits that
Defendant made payments under the terms of and pursuant to the Promissory Note; any
allegations contained in Paragraph Seventeen (17) of the Fourth Amended Answer, Affirmative
Defenses, Crossclaim and Céunterclaims in addition to or other than this specific admission are
denied. |

S. Rcsponding to the allegations of Paragraph Eighteen (18) of the Fourth Amended
Answer, Affirmative Defenses, Crossclaim and Counterclaims, Plaintiff admits that it requested
copies of Defendant’§ tax returns pursuant to fhe terms of line of credit and the note and
mortgage, that Defendant requested to be provided with a lower interest rate, and that Plaintift
was consideﬁng terminating the loans due to Defendant’s failure to provide necessary
documentation; any allegations contained in Paragraph Eighteen (18) of the Fourth Amended
Answer, Aff'mative Defenses, Crossclaim and Counterclaims in addition to or other than this
specific admission are denied.

10.  Responding to the allegations of Paragraph Nineteen (19) of the Fourth Amended
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Answer, Affirmative Defenses, Crossclaim, and Counterclaims, Plaintiff admits that it wrote to
Defendant again advising of the need for sutficient financial information, including tax returns,
to evaluate the proposal to renew loans with Defendant, that Defendant thereafter advised of the
completion of the tax retumns, that Defendant requested modified terms for the loans, and that
Angelg Bell communicated with a senior credit analyst regarding the successful receipt of
required documentation from Defendant; any allegations contained in Paragraph Nineteen (19) of
the Fourth Amended Answer, Affirmative Defenses and Counterclaims in addition to or other
than this specific admission are denied.

11.  Responding to the allegations of Paragraph Twenty (20) of the Fourth Amended
" Answer, Affirmative Defenses, Crossclaim and Counterclaims, Plaintiff admits that the Notes
secured by mortgafges on 732 Gahagan and 110 Mepkin matured by their terms, that in a meeting
with Defendaﬁt an agreement was reached to agree regarding certain terms and conditions upon
which certain loans could be renewed in the future pursuant to ordinary bank requirements, and
that renewal terms included the terms contained in a June 26, 2012 letter to Defendant; any
allegationé contained in Pa:agrapii Twenty (20) of the Fourth Arﬁended Answer, Affirmative
Defenses, Crossclaim and.Counterclaims in addition to or other than this specific admission are
denied.

12.  Responding to the allegations of Paragraph Twenty-One (21) of the Fourth
Amended Answer, Affirmative Defenses, Crossclaim and Counterclaims, Plaintiff admits that
Scott Warren issued a terms sheet to Defendant setting forth terms and conditions under which it
would agree to renew the loans in existence and that the letter is attached to the Fourth Amended
Answer, Affirmative Defenses, Crossclaim and Counterclaims as Exhibit “B”; any allegations

contained in Paragraph Twenty-One (21) of the Fourth Amended Answer, Affirmative Defenses,
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Crossclaim and Counterclaims in addition to or other than this specific admission are denied.
13.  Responding to the allegations of Paragraph Twenty-Two (22) of the Fourth
Amended Answer, Affirmative Defenses, Crossclaim and Counterclaims, Plaintiff admits that
Mr. Warren attended a scheduled closing at the office of attorney Mark Weeks, that it was
discovered that Defendant had transferred an interest in the Black Rush property to his ex-wife,
Cindy Whitfield, and that Plaintiff required as a condition of the closing either that Mrs. -Cindy
Whitfield sign the new mortgage or that a title endorsement be obtained; any allegations
contained in Paragraph Twenty-Two (22) of the F ourth Amended Answ¢r, Affirmative Defenses,
Crossclaim and Counterclaims in addition to or other than this specific admission are denied.

14.  Responding to the allegations of Paragraph Twenty-Three (23) of the Fourth
‘Amended Answer, Affirmative Defenses, Crossclaim and Counterclaims, Plaintiff éd_mits that
the closing of the new loans never took place; any allegations contained in Paragraph
Twenty-Three (23) of the Fourth Amended Answer, Affimmative Defenses, Crossclaim and
Counterclaims in addition to or other than this specific admission are denied.

FOR A FIRST DEFENSE TO THE FIRST COUNTERCLAIM

FOR A FIRS I D N A 8 e

{Denial)

15.  Responding to the allegations of Paragraph Twenty-Four (24) of the Fourth
Amended Answer, Affirmative Defenses, Crossclaim and Counterclaims, Plaintiff repeats and
realleges the allegations of Paragraphs One (1) through Fourteen (14) of this Reply as if repeated
herein verbatim.

16. The allegations of Paragraphs Twenty-Five (25), Twenty-Six (26), and
Twenty-Seven (27) of the Fourth Amended Answer, Affimative Defenses, Crossclaim and

Counterclaims are denied.
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FOR A FIRST DEFENSE TO THE SECOND COUNTERCLAIM
(Denial)

17.  Responding to the allegations of Paragraph Twenty-Eight (28) of the Fourth
Amended Answer, Affirmative Defenses, Crossclaim and Counterclaims, Plaintiff repeats and
realleges the allegations of Paragraphs One (1) through Sixteen (16) of this Reply as if repeated
herein verbatim.

18.  Responding to the allegations of Paragraph Twenty-Nine (29), Plaintiff admits
that it proposed'to finance the line of credit through either a fixed rate or floating rate to be
chosen by Defendant and that it stated its intention to agree to reﬁnance the book of loans
Defendant had with Plaintiff provided that Defendant met the terms and conditions imposed
upon the proposed transaction; the remaining allegations of Paragraph Twenty-Nine (29) of the
Fourth Amended Answer, Affirmative Defenses, Crossclaim and Counterclaims are denied.

19. The allegations of Paragraph Thirty (30) of the Fourth Amended Answer,
Affirmative Defenses, Crossclaim and Counterclaims are denied.

FOR A FIRST DEFENSE TO THE THIRD COUNTERCLAIM
(Denial)

20.  Responding to the allegations of Paragraph Thirty-One (31) of the Fourth
Amended Answer, Affirmative Defenses, Crossclaim and Counterclaims, Plaintiff repeats and
realleges the allegations of Paragraphs One (1) through Nineteen (19) of this Reply as if repeated
herein verbatim.

21.  The allegations of Paragraphs Thirty-Two (32), Thirty-Three (33), Thirty-Four
(34), Thirty-Five (35), Thirty-Six (36), and Thirty-Seven (37) of the Fourth Amended Answer,

Affirmative Defenses, Crossclaim and Counterclaims are denied.
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FOR A FIRST DEFENSE TO THE FOURTH COUNTERCLAIM
(Denial)

22.  Responding to the allegations of Paragraph Thirty-Eight (38) of the Fourth
Amended Answer, Affirmative Defenses, Crossclaim and Counterclaims, Plaintiff repeats and
realleges the allegations of Paragraphs One (1) through Twenty-One (21) of this Reply as if
repeated herein verbatim.

23.  Responding to the allegations of Paragraphs Thirty-Nine (39) of the Fourth
Amended Answer, Affirmative Defenses, Crossclaim and Counterclaims, Plaintiff admits that it
proposed to finance the line of credit through either a fixed rate or floating rate to be chosen by
Defendant and that it stated its intention to agree to refinance the book of loans Defendant had
with Plaintiff provided that Defendant met the terms and conditions imposed upon the proposed
transaction; the remaining allegations of Paragraph Thirty-Nine (39) of the Fpurth Amended
Answer, Affirmative Defenses, Crossclaim and Counterclaims are denied.

24.  The allegations of I;aragraphs Forty (40) and Forty-One (41) of the Fourth
Amended Answer, Affirmative Defenses, Crossclaim and Counterclaims are denied.

FOR A FIRST DEFENSE TO THE FIFTH COUNTERCLAIM
(Denial)

' 25, Responding to the allegations of ‘Paragraph Forty-Two (42) of the Fourth
Amended Answer, Affimative Defenses, Crossclaim and Counterclaims, Plaintiff repeats and
realleges the allegations of Parégraphs One (1) through Twenty-Four (24) of this Reply as if
repeated herein verbatim.

26.  The allegations of Paragraphs Forty-Three (43), Forty-Four (44), Forty-Five (45),
and Forty-Six (46) of the Fourth Amended Answer, Affirmative Defenses, Crossclaim and

Counterclaims are denied.

R. 306

oy

R s

et T B Wrsast s

JERvovT

e e e b b e S s S SR B




OR A FIRST DEFENSE TO THE SIXTH COUNTERCLAIM

FOR A FIRST DEFENSE TO THE SIXTH COUNIERL LA

(Denial)

27. Responding to thc allegations of Paragraph Forty-Seven (47) of the Fourth
Amended Answer, Affirmative Defenses, Crossclaim and Counterclaims, Plaintiff repeats and
realleges the allegations of Paragraphs One (1) through Twenty-Six (26) of this Reply és if
repeated herein verbatim.

28.  The allegations of Paragraphs Forty-Eight (48), Forty-Nine (49), and Fifty (50) of
the Fourth Amended Answer, Affirmative Defenses, Crossclaim and Counterclaims are denied.

OR A FIRST DEFENSE TO THE SEVENTH COUNTERCLAIM

FOR A FIRST DEFENSE TO THE SEVENTH COUNILRELAIN

{Denial)

29, Respondipg to the allegations of Paragraph Fifty-One (51) of the Fourth Amended
Answer, Affirmative Defenses, Crossclaim-and Counterclaims, Plaintiff repeats and realleges the
allegations of Paragraphs One (1) through Twenty-Eight (28) of this Reply as if repeated herein
verbatim, |

30. The allegations of Paragraphs Fifty-Two (52), Fifty-Three (53), and Fifty-Four
(54) ofihe Fourth Amended Answer, Affirmative Defenses, Crossclaim and Counterclaims are

denied.

FOR A FIRST DEFENSE TO THE EIGHTH COUNTERCLAIM
(Denial; Plaintiff denies that Scott Warren was an employee or agent of BNC Bancorp)

3].  Responding to the allegations of Paragraph Fifty-Five (55) of the Fourth Amended
Answer, Affirmative Defenses, Crossclaim and Counterclaims, Plaintiff repeats and realleges the
allegations of Paragraphs One (1) through Thirty (30) of this Reply as if repeated herein

verbatim.

32.  Responding to the allegations of Paragraph Fifty-Six (56) of the Fourth Amended
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Answer, Affirmative Defenses, Crossclaim and Counterclaims, Plaintiff admits that Scott Warren
has testified that he sought and received, on behalf of Plaintiff, advice in connection with the
closing scheduled to take place on or about June 28, 2012; any allegations contained in Paragraph
Fifty-Six (56) of the Fourth Amended Answer, Affirmative Defenses, Crossclaim and
Counterclaims in addition to or other than this specific admission are denied. |

33,  Responding to the allegations of Paragraph Fifty-Seven (57) of the Fourth
Amended Answer, Affirmative Defenses, Crossclaim and Counterclaims, Plaintiff admits that
David S\%/anson has testified that Scott Warren sought and received, on behalf of Plaintiff, advice
in connection with the closing scheduled to take place on or about June 28, 2012; any allegations
contained in Paragraph Tifty-Seven (57) of the Fourth Amended Answer, Affirmative Defenses,
Crossclaim and Counterclaims in addition to or other than this specific admission are denied.

34.  The allegations of Paragraphs Fifty-Eight (58) and Fifty-Nine (59) of the Fourth
Amended Answer, Affirmative Defenses, Crossclaim and Counterclaims are denied.

35.  Responding to the allegations of Paragréph Sixty (60) of the Fourth Amended
Answer, Affirmative Defenses, Crossclaim and Counterclaims, Plaintiff admits that David
Swanson has testified that Scott Warren sought and received, on behalf of Plaintiff, advice in
connection with the closing scheduled to take place on or about June 28, 2012; the remaining
allegations of Paragraph Sixty (60) of the Fourth Amended Answer, Affirmative Defenses,
Crossclaim and Counterclaims are denied.

36. The allegatyi?ons of Paragraphs Sixty-One (61) and Sixty-Two (62) of the Fourth

Amended Answer, Affirmative Defenses, Crossclaim and Counterclaims are denied.
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OR A FIRST DEFENSE TO THE NINTH COUNTERCLAIM

FOR A FIRST DEFENSE TO THE NINTH COUNIB1LLATE

(Denial; Plaintiff denies that Scott Warren was an employee or agent of BNC Bancorp)

37. Responding to the allegations of Paragraph Sixty-Three (63) of the Fourth
Amended Answer, Affirmative Defenses, Crossclaim and Counterclaims, Plaintiff repeats and
realleges the allegations of Paragraphs One (1) through Thirty-Six (36) of this Reply as if
repeated herein verbatim.

38. Responding to the allegations of Paragraph Sixty-Four (64) of the Fo.unh
Amended Answer, Affirmative Defenses, Crossclaim and Counterclaims, Plaintiff admits that
Scott Warren has testified that he sought and received, on behalf of Plaintiff, advice in
connection With the closing scheduled to take place on or about June 28, 2012; any allegations

: confained in Paragraph Sixty-Four (64) of the Fourth Arﬁended Answer, Affirmative Defenses,
Crossclaim and Counterclaims in addition to or other than this specific admission are denied.

39. Responding to the allegations of Paragraph Sixty-Five (65) of the Fourth
Amended Answer, Affirmative Defenses, Crossclaim and Counterclaims, Plaintiff admits that
David Swanson has testiﬁeri that Scott Warren sought and received, on behalf of Plaintiff, advice
in connection with the closing scheduled to take placg on or ébout June 28, 2012; any allegations
contained in Paragraph Sixty-Five (65) of the Fourth Amended Answer, Affirmative Defenses,
Crossclaim and Counterclaims in addition to or other than this specific admission are denied.

40.  The allegations of Paragraphs Sixty-Six (66) and Sixty-Seven (67) of the Fourth
Amended Answer, Affirmative Defenses, Crossclaim and Counterclaims are denied.

41. Responding to the allegations of Paragraph Sixty-Eight (68) of the Fourth
Amended Answer, Affirmative Defenses, Crossclaim and Counterclaims, Plaintiff admits that

David Swanson has testified that Scott Warren sought and received, on behalf of Plaintiff, advice
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in connection with the closing scheduled to take place on or about June 28, 2012; the remaining
allegations of Paragrapb Sixty-Eight (68) of the Fourth Amended Answer, Affirmative Defenses,
Crossclaim and Counterclaims are denied.

42.  The allegations of Paragraphs Sixty-Nine (69), Seventy (70), Seventy-One (71),
and Seventy-Two é72) of the Fourth Amended Answer, Affirmative Defenses, Crossclaim and
Counterclaims are denied.

FOR A FIRST DEFENSE TO THE FIRST THIRD-PARTY CLAIM?
(Denial)

43. Requndipg to the allegations of Paragraph Seventy-Three (73) of the Fbur’th
Amended Answer, Affirmative Defenses, Crossclaim and Counterclaims, Plaintiff repeats and
~ realleges the allegations of Paragraphs One (1) through Forty-Two (42) of this Reply as if
repeated herein verbatim.

44, Responding to the allegations of Paragraphs Seventy-Four (74), Seventy-Five
(75), Seventy-Six (76), and Seventy-Seven (77) of the Fourth Amended Answer, Affirmative
Defenses, Crossclaim and Counterclaims, Plaintiff asserts that these allegations are not directed
to, at, or against Plaintiff such that a response from Plaintiff is required; to the extent a response
from Plaintiff is required, the allegations of Paragraphs Sevén,ty—Four (74), Seventy-Five (75),
Seventy-Six (76), and Seventy-Seven (77) of the Fourth Amended Answer, Affirmative
Defenses, Crossclaim and Counterclaims are denied.

FOR A SECOND DEFENSE
(Statutes of Limitations)

45.  Further responding to the allegations of all Counterclaims, Plaintiff would show

2. Although Defendant’s Tenth Cause of Action is identified as a “Cross-Claim for Equitable Indemnity as to
Co-Defendant Cindy Whitfield,” Mrs. Whitfield is not a defendant in this action, Therefore, Defendant’s claim
against Mrs. Whitfield is, in fact, a third-party claim.

11
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that such claims are barred by the applicable statutes of limitations, for which reason Defendant

cannot recover in any sum whatsoever.

FOR A THIRD DEFENSE
(Failure To State A Claim)

46.  Further responding to the allegations of all Counterclaims, Plaintiff would show
that such Counterclaims fail to state claims upon which relief can be granted, for which reason
Defendant cannot recover in any sum whatsoever.

FOR A FOURTH DEFENSE
(Lack of Reliance)

47.  Further responding to the allegations of the Second and Third Counterclaims,
Plaintiff would show that Defendant failed to rely or have any right to rely upon the alleged
representations other than as contained in the written contracts between the parties, for which

reason Defendant cannot recover in any sum whatsoever.

FOR A FIFTH DEFENSE
(Regulated Transactions)

48..  Further responding to the allegations of the Fourth Counterclaim, Plaintiff would
show that the actions and activities of Plaintiff are regulatéd by the state and federal government,
that the performance of said actions were in compliance with said state and federal regulations,
and thus that the transactions are exempt from S.C. Code Ann. §§ 39-5-10 ef seq.

FOR A SIXTH DEFENSE
(Other Claim Already Pending)

49.  Further responding to the allegations of the Counterclaims, Plaintiff would show
that another action is pending between the same parties for the same counterclaims, for which
reason the said counterclaims are improper and should be dismissed pursuant to Rule 12(b)(8) of

the South Carolina Rules of Civil Procedure.

12

R. 311

P

PPy

i oe e e P

b g ot 3 A A e o O S A Bt

s o s P Wt




FOR A SEVENTH DEFENSE
(Statute of Frauds)

50.  Further responding to the allegations of the Counterclaims, Plaintiff would show
that Defendant’s claim fails to comply with the statute of frauds, S.C. Code Ann. § 32-3-10, and
the lender liability statute of frauds, S.C. Code Ann. § 37-10-107.

FOR AN EIGHTH DEFENSE
(Failure to Plead Special Damages)

51.  Further responding to ihe allegations of the Ninth Counterclaim, Plaintiff would
shoW that Defendant has failed to specifically plead and sufficiently allege special damages
separate and apart from those damages sought by way of the other Counterclaims asserted in the
Fourth Amended Answer, Affirmative Defenses, Crossclaim and Counterclaims.

FOR A NINTH DEFENSE
(Failure to Mitigate)

52.  Further responding to the allegations of the Counterclaims, Plaintiff would show

that Defendant has failed to mitigate his damages, if any.
WHEREFORE, having fully responded to the allegations of the Fourth Amended
Answer, Affirmative Defenses, Crossclaim and Counterclaims, Plaintiff prays that the same be

dismissed and that this Court enter judgment for the relief sought in the Complaint.

[SIGNATURE ON FOLLOWING PAGE]
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March 21, 2016
Charleston, South Carclina

14:

Brfan C. Duffy

Seth W. Whitaker

Thomas A. Limehouse, Jr. « /01289
DUFFY & YOUNG, LLC

96 Broad Street

Charleston, South Carolina 29401
(843) 720-2044 (phone)

(843) 720-2047 (fax)

w7/ O/%(/,Uﬁ

and

Robert A. Bernstein

BERNSTEIN & BERNSTEIN, P.A.

Post Office Box 20519

Charleston, SC 29413-0519

(843) 529-111]

(843) 529-0035 {fax)

Attorneys  for Plaintiff Bank of North
Carolina and Counterclaim Defendant BNC
Bancorp
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS

COUNTY OF DORCHESTER CASE NO.: 2014-CP-18-1792
BANK OF NORTH CAROLINA,
Plaintiff,
CERTIFICATE OF SERVICE
V.
ANTHONY M. WHITFIELD,
_ Defendant. _ g 2
ANTHONY M. WHITFIELD, Foae P
R N En}
Counterclaim Plaintiff, r:; =
gun 25
cmsy w7
v. :—0 N
4 ‘ ~« =
BNC BANCORP and DAVID SWANSON,
Counterclaim Defenq?nts.

ANTHONY M. WHITFIELD,
Third-Party Plaintiff,
VY.

CINDY WHITFIELD,

Third-Party Defendant.

The undersigned, an employee of Duffy & Young, LLC, does hereby certify that on
March 21, 2016, he/she served a copy of Plaintiff Bank of North Carolina and Counterclaim
‘ Defendant BNC Bancorp's Reply to the Fourth Amended Answer, Affirmative Defenses,
Crossclaim and Counterclaims upon Anthony M. Whitfield, Cindy Whitfield, and David

Swanson by placing a copy of the same in the United States Mail, postage prepaid, and addressed
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to the following:

Brent S. Halversen, Esquire
HALVERSEN & ASSOCIATES, LLC
171 Church Street, Suite 330
Charleston, SC 29401

Attorney for Anthony Whitfield

Daniel S. Slotchiver, Esq.
Andrew J. McCumber, Esq.
SLOTCHIVER & SLOTCHIVER, LLP
44 State Street

Charleston, SC 29401

Attorney for Anthony Whitfield

David W. Overstreet, Esq.
EARHART OVERSTREET, LLC
PO Box 22528

Charleston, SC 29413
Attorney for David Swanson

Paul B. Ferrara, I1I, Esq.
Ferrara Law Firm, PLLC
2300 Otranto Road

North Charleston, SC 29406
Attorney for Cindy Whitfield

Burry & YEUNG,
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STATE OF SOUTH CAROLINA
COUNTY OF DORCHESTER
BANK OF NORTH CAROLINA,
Plaintiff,
v.
ANTHONY M. WHITFIELD,

Defendant.

ANTHONY M. WHITFIELD,
Counterclaim Plainfiff,
V.
BNC BANCORP and DAVID SWANSON,

Counterclaim Defendants.

ANTHONY M. WHITFIELD,
Third-Party Plaintiff,
Y.

CINDY WHITFIELD,

Thirﬂ-Party Defendant.

IN THE COURT OF COMMON PLEAS

CASE NO.: 2014-CP-18-1793

\’

PLAINTIFF BANK OF NORTH
CAROLINA AND COUNTERCLAIM
DEFENDANT BNC BANCORP’S REPLY
TO FIFTH (MISLABELED FOURTH})
AMENDED ANSWER, AFFIRMATIVE
DEFENSES, CROSSCLAIM AND

COUNTERCLAIMS
o =3
o g
YT <
o Yol
Tl e
Mz =
vl
N g =
Tigs i
T A
T
~no
(Vo

Plaintiff Bank of North Carolina and Counterclaim Defendant BNC Bancorp,' replying to

the allegations of the Fifth (mislabeled Fourth) Amended Atllswer, Affirmative Defenses,

I. Tt is unclear whether Defendant intended to name Bank of North Carclina as a Counterclaim Defendant in
the Eighth and Ninth Counterclaims; however, Defendant actually named BNC Bancorp.  BNC Bancorp is a holding
company that owns the Bank of North Carolina. Harbor Bank Group, Inc. is a holding company that owned Harbor
National Bank. In 2014, Harbor Bank Group, Inc. and Harbor National Bank merged with and into BNC Bancorp

and Bank of North Carolina, respectively. Neither BNC Bancorp nor Harbor Bank Group, Inc. has ever done
business as Harbor National Bank. For present purposes only, Bank of Nerth Carolina and BNC Bancorp will be
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Crossclaim and Counterclaims, would show unto this Court:

1. Each and every allegation contained in said Fifth Amended Answer, Affirmative
Defenses, Crossclaim and Counterclaims not hereinafter specifically admitted is denied.

2. The allegations of Paragraphs One (1) through Ten (10) of the Answer,
Affirmative Defenses, Crossclaim and Coun.terc]aims fail to make allegations against the
Plaintiff requiring a response; to the extent they make such allegations, the same are hereby
denied.

3. Responding to the allegations of Paragraph Eleven (11) of the Fifth Amended
Answer, Affirmative Defenses, Crossclaim and Counterclaims, Plaintiff admits that Defendant
applied to Plaintiff for a credit commitment to purchase and refinance commercial real estate in
the furtherance of his business in the Berkeley, Dorchester, and Charleston County areas and that
Defendant had financed other transactions with Southtrust Bank; the remaining allegations of
Paragraph Eleven (11) of the Fifth Amended Answer, Affirmative Defenses, Crossclaim and
Counterclaims are denied.

4. The allegations of Paragraphs Twelve (12) and Thirteen (13) of the Fifth
Amended Answer, Affirmative Defenses, Crossclaim and Counterclaims are denied.

5. Responding to the allegations of Paragraph Fourteen (14) of the Fifth Amended
Answer, Affirmative Defenses, Crossclaim and Counterclaims, Plaintiff admits that it provided
the attached Exhibit “A” to Defendant setting forth the terms and conditions ﬁpon which it would
égree to extend credit to Defendant, the terms and conditions of which are explicitly set forth in
the said correspohdence, and Plaintiff craves referénce to the said correspondence to determine

the terms and conditions of such commitment; any allegations contained in Paragraph Fourteen

referred to collectively as “Plahﬁff./”
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(14) of the Fifth Amended Answer, Affirmative Defenses, Crossclaim and Counterclaims not
hereinafter specifically admitted are denied.

6. Responding to the allegations of Paragraph Fifteen (15) of the Fifth Amended
Answer, Affirmative Defenses, Crossclaim and Counterclaims, Plaintiff admits that the

Defendant chose a fixed interest rate as set forth in the applicable Note; any allegations contained

in Paragraph Fifteen (15) of the Fifth Amended Answer, Affirmative Defenses, Crossclaim and .

Counterclaims in addition to or other than this specific admission are denied.

7. The allegations of Paragraph Sixteen (16) of the Fifth Amended Answer,
Affirmative Defenses, Crossclaim and Counterclaims are denied.

8. Responding to the allegations of Paragraph Seventeen (17) of the Fifth Amended
Answer, Affirmative Defenses, Crossclaim and Counterclaims, Plaintiff admits that Defendant
made payments under the terms of and pursuant to the Promissory Note; any allegations
contained in Paragraph Seventeen (17) of the Fifth Amended Answer, Affirmative Defenses,
Crossclaim and Counterclaims in addition to or other than this specific admission are denied.

9. Responding to the allegations of Paragraph Eighteen (18) pf the Fifth Amended
Answer, Affirative Defenses, Crossclaim and Counterclaims, Plaintiff admits that it requested
copies of Defendant’s tax returns pursuant to the terms of line of credit and the note and
mortgage, that Defendant requested to be provided with a lower interest rate, and that Plaintiff
was considering terminating the loans due to Defendant’s failure to provide necessary
documentation; any allegations contained in Paragraph Eighteen (18) of the Fifth Amended
Answer, Affirmative Defenses, Crossclaim and Counterclaims in addition to or other than this
specific admission are denied.

10.  Responding to the allegations of Paragraph Nineteen (19) of the Fifth Amended
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Answer, Affirmative Defenses, Crossclaim and Counterclaims, Plaintiff admits that it wrote to
Defendant again advising of the need for sufficient financial information, including tax returns,
to evaluate the proposal to renew loans with Defendant, that Defendant thereafter advised of the
completion of the tax returns, that Defendant requested modified terms for the loans, and that
Angela Bell communicated with a senior credit analyst regarding the successful receipt of
required documentation from Defendant; any allegations contained in Paragraph Nineteen (19) of
the Fifth Amended Answer, Affirmative Defenses and Counterclaims in addition to or other than
this specific admission are denied.

11.  Responding to the allegations of Paragraph Twenty (20) of the Fifth Amended
Answer, Affirmative Defenses, Crossclaim and Counterclaims, Plaintiff admits that the Notes
secured by mortgages on 732 Gahagan and 110 Mepkin matured by their terms, that in a meeting
| with Defendant an agreement was reached to agree regarding certain terms and‘ conditions upon
which certain loans could be renewed in tﬁe future pursuant to ordinary bank requirementé, and
that renewal terms included the terms contained in a June 26, 2012 letter to Defendant; any
allegations contained in Paragraph Twenty (20) of the Fifth Amended Answer, Affirmative
Defenses, Crossclaim and Counterclaims in addition to or other than this specific admission are
denied.

12.  Responding to the allegations of Paragraph Twenty-One (21) of the Fifth
Amended Answer, Affirmative Defenses, Crossélaim and Counterclaims, Plaintiff admits that
Scott Warren issued a terms sheet to Defendant setting forth terms and conditions under which it
would agree to renew the loans in existence and that the let;er is attached to the Fifth Amended
Answer, Affirmative Defenses, Crossclaim and Counterclaims as Exhibit “B™; any allegations

contained in Paragraph Twenty-One (21) of the Fifth Amended Answer, Affirmative Defenses,
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Crossclaim and Counterclaims in addition to 6r other than this spccific admission are denied.

13. Responding to the allegations of Paragraph Twenty-Two (22) lof the Fifth
Amended Answer, Affirmative Defenses, Crossclaim and Counterclaims, Plaintiff admits that
Mr. Warren attended a scheduled closing at the office of attorney Mark Weeks, that it was
discovered that Defendant had transferred an interest in the Black Rush property to his ex-wife,
Cindy Whitfield, and that Plaintiff required as a condition of the closing either that Mrs. Cindy
Whitfield sign the new mortgage or that a title endorsement be obtained; any allegations
contained in Paragraph Twenty-Two (22) of the Fifth Amended Answer, Affirmative Defenées,
Crossclaim and Counterclaims in addition to or other than this specific admission are denied.

14.  Responding to the allegations of Paragraph Twenty-Three (23) of the Fifth
Amended Answer, Affirmative Defenses, Crossclaim and Counterclaims, Plaintiff admits that
the closing of the new loans never took place; any allegations contained in Paragraph
Twenty-Three (23) of the Fifth Amended Answer, Affirmative Defenses, Crossclaim And
Counterclaims in addition to or other than this specific admission are denied.

FOR A FIRST DEFENSE TO THE FIRST COUNTERCLAIM
(Denial)

15. Responding to the allegations of Paragraph Twenty-Four (24) of the Fifth
Amended Answer, Affirmative Defenses, Crossclaim and Counterclaims, Plaintiff repeats and
realleges the allegations of Paragraphs One (1) through Fourteen (14) of this Reply as if repeated
herein verbatim.

16.  The allegations of Paragraphs Twenty-Five (25), Twenty-Six (26), and
Twenty-Seven (27) of the Fifth Amended Answer, Affirmative Defenses, C_rossclaim and

Counterclaims are denied.
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FOR A FIRST DEFENSE TO THE SECOND COUNTERCLAIM
(Denial)

17.  Responding to the allegations of Paragraph Twenty-Eight (28) of the Fifth
Amended Answer, Affirmative Defenses, Crossclaim and Counterclaims, Plaintiff repeats and
realleges the allegations of Paragraphs One (1) through Sixteen (16) of this Reply as if repeated
herein verbatim.

18.  Responding to the allegations of Paragraph Twenty-Nine (29), Plaintiff admits
that it proposed to finance the line of credit through either a fixed rate or floating rate to be
chosen by Defendant and that it stated its intention to agree to refinance the book of loans
Defendant had with Plaintiff provided that Defendant met the terms and conditions imposed
upon the i:roposed transaction; the remaining allegations of Paragraph Twenty-Nine (29) of the
Fifth Amended Answer, Affirmative Defenses, Crossclaim and Counterclaims are denied.

19.  The allegations of Paragraph Thirty (30) of the Fifth Amended Answer,
Affirmative Defenses, Crossclaim and Counterclaims are denied.

FOR A FIRST DEFENSE TO THE THIRD COUNTERCLAIM
(Denial)

20.  Responding to the allegations of Paragraph Thirty-One (31) :of the Fifth Amended
Answer, Affirmative Defenses, Crossclaim and Counterclaims, Plaintiff repeats and realleges the
allegations of Paragraphs One (1) through Nineteen (19) of this Reply as if repeated herein
verbatim.

21.  The allegations of Paragraphs Thirty-Two (32), Thirty-Three (33), Thirty-Four
(34), Thirty-Five (35), Thirty-Six (36), and Thirty-Seven (37) of the. Fifth Amended Answer,

Affirmative Defenses, Crossclaim and Counterclaims are denied.

R. 321

£ a N AL DA

A RN, P AR W e T

Yo i

o, P g em gromn

T, ey



FOR A FIRST DEFENSE TO THE FOURTH COUNTERCLAIM
(Denial)

22. i{esponding to the allegations of Paragraph Thirty-Eight (38) of the Fifth
Amended Answer, Affirmative Defenses, Crossclaim and Counterclaims, Plaintiff repeats and
realleges the allegations of Paragraphs One (1) through Twenty-One (21) of this Reply as if
repeated herein verbatim.

23, Responding to the allegations of Paragraphs Thirty-Nine (39) of the Fifth
Amended Answer, Affirmative Defenses, Crossclaim and Counterclaims, Plaintiff admits that it
proposed to finance the line of credit through either a fixed rate or floating rate to be chosen by
Defendant and that it stated its intention to agree to refinance the book: of loans Defendant had
with Plaintiff provided that Defendant met the terms and conditions imposed upon the proposed
transaction; the remaining allegations of Paragraph Thirty-Nine (39) of the Fifth Amended
Answer, Affirmative Defenses, Crossclaim and Counterclaims are denied.

24.  The allegations of Paragraphs Forty (40) and Forty-One (41) of the Fifth Amended
Answer, Affirmative Defenses, Crossclaim and Counterclaims are denied.

FOR A FIRST DEFENSE TO THE FIFTH COUNTERCILAIM
(Denial)

25.  Responding to the allegations of Paragraph Forty-Two (42) of the Fifth Amended

Answer, Affirmative Defenses, Crossclaim and Counterclaims, Plaintiff repeats and realleges the .

allegations of Paragraphs One (1) through Twenty-Four (24) of this Reply as if repeated herein
verbatim.

26.  The allegations of Paragraphs Forty-Three (43), Forty-Four (44), Forty-Five (45),
and Forty-Six (46) of the Fifth Amended Answer, Afﬁrmative Defenses, Crossclaim and

Counterclaims are denied.
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- FOR A FIRST DEFENSE TO THE SIXTH COUNTERCLAIM
(Denial)

27. Respondiﬁg to the allegations of Paragraph Forty-Seven (47) of the Fifth
Amended Answer, Affirmative Defenses, Crossclaim and Counterclaims, Plaintiff repeats and
realleges the allegations of Paragraphs One (1) through Twenty-Six (26) of this Reply as if
-repeated herein verbatim.

28.  The allegations of Paragraphs Forty-Eight (48), Forty-Nine (49), and Fifty (50) of
the Fifth Amended Answer, Affirmative Defenses, Crossclaim and Counterclaims are denied.

FOR A FIRST DEFENSE TO THE SEVENTH COUNTERCLAIM
(Denial)

29.  Responding to the allegations of Paragraph Fifty-One '(51) of the Fifth Amended
Answer, Affirmative Defenses, Crossclaim _amd Counterclaims, Plaintiff repeats and realleges the
allegations of Paragraphs One (1) through Twenty-Eight (28) of this Reply as if repeated herein
verbatim.

30.  The allegations of Paragraphs Fifty-Two (52), Fifty-Three (53), and Fifty-Four
(54) of the Fifth Amended Answer, Affirmative Defenses, Crossclaim and Counterclaims are
denied.

FOR A FIRST DEFENSE TO THE EIGHTH COUNTERCLAIM
(Denial; Plaintiff denies that Scott Warren was an employee or agent of BNC Bancorp)

31.  Responding to the allegations of Paragraph Fifty-Five (55) of the Fifth Amended
Answer, Affirmative Defenses, Crossclaim and Counterclaims, Plaintiff repeats and realleges the
allegations of Paragraphs One (1) through Thirty (30) of _this Reply as if repeated herein
verbatim.

32.  Responding to the allegations of Paragraph Fifty-Six (56) of the Fifth Amended
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Answer, Affirmative Defenses, Crossclaim and Counterclaims, Plaintiff admits that Scott Warren
has testiﬁed that he sought and received, on behalf of Plaintiff, advice in‘ cc;nnection with the
closing scheduled to take place on or about June 28, 2012; any allegations contained in Faragraph
Fifty-Six (56) of the Fifth Amended Answer, Affirmative Defenses, Crossclaim and
Counterclaims in addition to or other than this specific admission are denied.

33.  Responding to the alvlcgations of Paragraph Fifty-Seven (57) of the Fifth Amended

Answer, Affirmative Defenses, Crossclaim and Counterclaims, Plaintiff admits that David

Swanson has testified that Scott Warren sought and received, on behalf of Plaintitf, advice in

connection with the closing scheduled fo take place on or about June 28, 2012; any allegations
contained in Paragraph Fiﬁy—Seven (57) of the Fifth Amended Answer, Affirmative Defenses,
Crossclaim and Counterclaims in addition to or otherAthan this specific admission are denied.

34.  The aliegations of Paragraphs Fifty-Eight (58) and Fifty-Nine (59) of the Fifth
Amended Answer, Affirmative Defenses, Crossclaim and Counterclaims are denied.

35.  Responding to the allegations of Paragraph Sixty (60) of the Fifth Amended
Answer, Affirmative Defenses, Crossclaim and Counterclaims, Plaintiff admits that David
Swanson has testified that Scott Warren sought and received, on behalf' of Plaintiff, advice in
connection with the closing scheduled to take place on or about June 28, 2012; the remaining
allegations of Paragraph Sixty (60} of the Fifth Amended Answer, Affirmative Defenses,
Crossclaim and Counterclaims are denied.

36.  The allegations of Paragraphs Sixty-One (61) and Sixty-Two (62) of the Fifth

Amended Answer, Affirmative Defenses, Crossclaim and Counterclaims are denied.
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FOR A FIRST DEFENSE TO THE NINTH COUNTERCLAIM
(Denial; Plaintiff denies that Scott Warren was an employee or agent of BNC Bancorp)

37.  Responding to the allegations of Paragraph Sixty-Three (63) of the Fifth Amended
Answer, Affirmative Defenses, Crossclaim and Counterclaims, Plaintiff repeats and realleges the
allegations of Paragraphs One (1) through Thirty-Six (36) of this Reply as if repeated herein
verbatim.

38.  Responding to the allegations of Paragraph Sixty-Four (64) of the Fifth Amended
Answer, Affirmative Defenses, Crossclaim and Counterclaims, Plaintiff admits that Scott Warren
has testified that he sought and received, on behalf of Plaintiff, advice in connection with the
closing schedule& to take place on or about June 28, 2012; any allegations contained in Paragraph
Sixty-Four (64) of the Fifth Amended Answer, Affirmative Defenses, Crossclaim and
Counterclaims in addition to or other than this specific admission are denied.

39.  Responding to the allegations of Paragraph Sixty-Five (65} of the Fifth Amended
Answer, Afﬁnnative Defenses, Crossclaim and Counterclaims, Plaintiff admits that David
Swanson has testified that Scott Warren sought and received, on behalf of Plaintiff, advice in
connection with the closing scheduled to take place on or about June 28, 2012; any allegations
contained in Paragraph Sixty-Five (65) of the Fifth Amended Answer, Affirmative Defenses,
Crossclaim and Counterclaims in addition to or other than this specific admission are denied.

40.  The allegations of Paragraphs Sixty-Six (66) and Sixty-Seven (67) of the Fifth
Amended Answer, Affirmative Defenses, Crossclaim and Counterclaims are denied.

4].  Responding to the allegations of Paragraph Sixty-Eight (68) of the Fifth Amended
Answer, Affimative Defenses, Crossclaim and Counterclaims, Plaintiff admits that David

Swanson has testified that Scott Warren sought and received, on behalf of Plaintiff, advice in
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connection with the closing scheduled to take place on or about June 28, 2012; the remaining
allegations of Paragraph Sixty-Eight (68) of the Fifth Amended Answer, Affirmative Defenses,
Crossclaim and Counterclaims are denied.

42.  The allegations of Paragraphs Sixty-Nine (69), Seventy (70), Seventy-One (71),

and Seventy-Two (72) of the Fifth Amended Answer, Affirmative Defenses, Crossclaim and -

Counterclaims are denied.

FOR A FIRST DEFENSE TO THE FIRST THIRD-PARTY CLAIM?
(Denial)

43.  Responding to the allégations of Paragraph Seventy-Three (73) of the Fifth
Amended Answer, Affirmative Defenses, Crossclaim and Counterclaims, Plaintiff repeats and
realleges the allegations of Paragraphs One (1) through Forty-Two (42) of this Reply as if
repeated herein verbatim.

44.  Responding to the allegations of Paragraphs Seventy-Four (74), Seventy-Five
(75), Seventy-Six (76), and Seventy-Seven (77) of the Fifth Amended Answer, Affirmative
Defenses, Crossclaim and Counterclaims, Plaintiff asserts that these allegations are not directed
to, at, or against Plaintiff such that a response from Plaintiff is required; to the extent a response
from Plaintiff is required, the allegations of Paragraphs Seventy-Four (74), Seventy-Five (75),
Seventy-Six (76), and Seventy-Seven (77) of the Fifth Amended Answer, Affirmative Defenses,
Crossclaim and Counterclaims are denied.

FOR A SECOND DEFENSE
(Statutes of Limitations)

45.  Further responding to the allegations of all Counterclaims, Plaintiff would show

2. Although Defendant’s Tenth Cause of Action is identified as a *“Cross-Claim for Equitable Indemnity as to
Co-Defendant Cindy Whitfield,” Mrs. Whitfield is not a defendant in this action. Therefore, Defendant’s claim
against Mrs. Whitfield is, in fact, a third-party claim.
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that such claims are barred by the applicable statutes of limitations, for which reason Defendant

cannet recover in any sum whatsoever.

FOR A THIRD DEFENSE
(Failure To State A Claim)

46.  Further responding to the allegations of all Counterclaims, Plaintiff would show
that such Counterclaims fail to state claims upon which relief can be granted, for which reason
Defendant cannot recover in any sum whatsoever.

FOR A FOURTH DEFENSE
(Lack of Reliance)

47.  Further responding to the allegations of the Second and Third Counterclaims,
Plaintiff would show that Defendant failed to rely or have any right to rely upon the alleged
representations other than as contained in the written contracts between the parties, for which
reason Defendant cannot recover in any sum whatsoever.

FOR A FIFTH DEFENSE
(Regulated Transactions)

48.  Further responding to the allegations of the Fourth Counterclaim, Plaintiff would
show that the actions and activities of Plaintiff are regulated by the state and federal government,
that the performance of said actions were in compliance with said state and federal regulations,
and thus that the transactions are exempt from S.C. Code Ann. §§ 39-5-10 ef seq.

FOR A SIXTH DEFENSE
(Other Claim Already Pending)

49.  Further responding to the allegations of the Counterclaims, Plaintiff would show
that another action is pending between the same parties for the same counterclaims, for which
reason the said counterclaims are improper and should be dismissed pursuant to Rule 12(b)(8) of

the South Carolina Rules of Civil Procedure.
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FOR A SEVENTH DEFENSE
(Statute of Frauds)

50.  Further responding to the allegations of the Counterclaims, Plaintiff would show
that Defendant’s claim fails to comply with the statute of frauds, S.C. Code Ann. § 32-3-10, and
the lender liability statute of frauds, S.C. Code Ann. § 37-10-107.

FOR AN EIGHTH DEFENSE
(Failure to Plead Special Damages)

51.  Further responding to the allegations of the Ninth Counterclaim, Plaintiff would
show that Defendant has failed to spéciﬁca]ly plead and sufficiently allege special damages
separate and apart from those damages sought by way of the other Counterclaims asserted in the
Fifth Amended Answer, Affirmative Defenses, Crossclaim and Counterclaims.

FOR A NINTH DEFENSE
(Failure to Mitigate)

52.  Further responding to the allegations of the Counterclaims, Plaintiff would show

that Defendant has failed to mitigate his damages, if any.

WHEREFORE, having fully responded to the allegations of the Fifth Amended Answer,

Affirmative Defenses, Crossclaim and Counterclaims, Plaintiff prays that the same be dismissed

and that this Court enter judgment for the relief sought in the Complaint.

[SIGNATURE ON FOLLOWING PAGE]
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March 21, 2016
Charleston, South Carolina

14

Brién C. Duffy
Seth W. Whitaker

Thomas A. Limehouse, Jr.

DuUrrY & YOUNG, LLC

96 Broad Street

Charleston, South Carolina 29401
(843) 720-2044 (phone)

(843) 720-2047 (fax)

and

Robert A. Bemstein

BERNSTEIN & BERNSTEIN, P.A.

Post Office Box 20519

Charleston, SC 29413-0519

(843)529-1111

(843) 529-0035 (fux)

Attorneys for Plaintiff Bank of North
Carolina and Counterclaim Defendant BNC
Bancorp
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prepaid, and addressed to the following:

Brent S. Halversen, Esquire
HALVERSEN & ASSOCIATES, LLC
171 Church Street, Suite 330
Charleston, SC 29401

Attorney for Anthony Whitfield

Daniel S. Slotchiver, Esq.
Andrew J. McCumber, Esq. -
SLOTCHIVER & SLOTCHIVER, LLP
44 State Street

Charleston, SC 29401

Attorney for Anthony Whitfield

David W. Overstreet, Esq.
EARHART OVERSTREET, LLC
PO Box 22528

Charleston, SC 29413
Attorney for David Swanson

Paul B. Ferrara, I, Esq.
Ferrara Law Firm, PLLC
2300 Otranto Road

North Charleston, SC 29406
Attarney for Cindy Whitfield

_

DUFFY & YOUNG, TLC
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STATE OF SOUTH CAROLINA
COUNTY OF DORCHESTER

BANK OF NORTH CAROLINA,

Plaintiff,

\
ANTHONY M. WHITFIELD,

Defendant.

ANTHONY M. WHITFIELD,

Counterclaim Plaintiff,

Y.

BNC BANCORP and DAVID SWANSON,

Counterclaim Defendants.

ANTHONY M. WHITFIELD,

Third-Party Plaintiff,

V.

CINDY WHITFIELD,

Third-Party Defendant.

IN THE COURT OF COMMON PLEAS

CASE NO.: 2014-CP-18-1793

CERTIFICATE OF SERVICE
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,.
J
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The undersigned, an employee of Duffy & Young, LLC, does hereby certify that on

March 21, 2016, he/she served a copy of Plaintiff Bank of North Carolina and Counterclaim

~ Defendant BNC Bancorp’s Reply to the Fifth (Mislabeled Fourth) Amended Answer,

Affirmative Defenses, Crossclaim and Counterclaims upon Anthony M. Whitfield, Cindy

Whitfield, and David Swanson by placing a copy of the same in the United States Mail, postage
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