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STATE OF SOUTH CAROLINA ) INTHE COURT OF COMMON PLEAS
)
COUNTY OF CHARLESTON ) CASE NUMBER: 2012-Cp-10- 586
Harbor National Bank, ) 2 e
) S T e
Plaintiff; ) % o8 v T
) SUMMONS - L e\
*y
v. ) on o O}
) on T
Anthony M. Whitfield and Cindy Whitfield, ) 23, S
A
) 3
Defendant. ) \
)

TO: THE DEFENDANTS ABOVE NAMED:
YOU ARE HEREBY SUMMONED and required to serve an Answer to the allegations
of the Complaint, which is hereby served upon you, within thirty (30) days of the date of service
.hereof; Your Answer shall be served upon the Clerk of this Court and upon the subscriber at his
office, 5418-B Rivers Avenue, North Charleston, South Carolina 29406-61 65; If you fail to
respond within the time aforesaid, the Plaintiff will take judgment against you by default for the
.relief demanded in the Complaint.

BERNSTEIN & BERNSTEIN, P.A.

bt [ Bencr

Robert A. Bernstein

Post Office Box 20519

Charleston, SC 29413-0519

(843) 529-1111

(843) 529-0035 (fax)
September 5, 2012 ATTORNEYS FOR THE PLAINTIFF
Charleston, South Carolina ' :
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STATE OF SOUTH CAROLINA ) INTHE COURT OF COMMON PLEAS

)
COUNTY OF CHARLESTON ) CASENUMBER: 2012-CP-10- D 261
Harbor National Bank, ) "é
) ® < %,
Plaintiff, ) v 2% 15
) COMPLAINT 7%5’ RN
v. ) (Foreclosure of Real Estate) 2h o
) (Action On Note) g@ =
Anthony M. Whitfield and Cindy Whitfield, ) &% =
) (Nor-Jury) 22 &
Defendants. )
)

The Plaintiff, complaining of the Defendant above-named, would respectfully show unto this
Court:

1. ‘The Plaintiff is a national banking organization organized and existing pursuant to
the laws of the United States of America, with its principal place of business located in South
Carolina.

2. Defendant Anthony M. Whitfield is a citizen and resident of the County of

| Charleston, State of South Carolina.

3. Defendant Cindy Whitfield isa citizen and resident of the County of Charleston, State
of South Carolina.”
4. The real property hereinafter described, which is the subjéct of this action, is situated
and located in Charleston County, South Carolina.
5. All parties hereto and all matters herein are within the jurisdiction of this Court.
FOR A FIRST CAUSE OF ACTION AGAINST

DEFENDANT ANTHONY M. WHITFIELD
(Action on Note)
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6. Heretofore, on or about April 23, 2007, for value received the Defendant Anthony M.
Whitfield executed and delivered to Harbor National Bank, a certain Promissory Note, Loan No.
400032000, a copy of which is attached hereto as Exhibit "A" and made a part hereof by reference,
by which, according to the terms and conditions set out therein, Anthony M. Whitfield promised to
pay to Harbor National Bank the sum of Three Hundred Twenty-Five Thousand and no/100
($325,000.00) Dollars, together with interest thereon at the rate of 7.5 % per annum on the unpaid
balance, with a maturity date of May 3, 2012.

7. On September 20, 2007, the parties entered into a Commercial Debt Modification
Agreement, wherein the date of monthly payments was changed, but the maturity date bf the said
Note remained the same; a true and correct copy of the said Commercial DeBt Modification
Agreement is attached hereto as Exhibit “B” to the Complaint.

8. The payment due under the Note referred to in the preceding paragraph is in default,
and the conditions of said Note have been broken.

9. Defendant Anthony M. Whitfield has committed an act of default under the aforesaid
Note.

10.  The Plaintiff has made demand upon Defendant Anthony M. Whitfield to pay the
entire amount due under the Note, but the said Defendant has failed and refu_sed to make such
payment.

11. | The failure of Defendant Anthony M. Whitfield to make payment of the balance due
constitutes a breach of the Note.

12.  Plaintiff elects to, and does declare the entire balance of said indebtedness due and

payable, and that there is due on said note as August 17, 2012, the principal sum of Three Hundred
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Fourteen Thousand, Eight Hundred Sixty-Six and 30/100 (3$314,866.30) Dollars, accumulated
interest of Seven Thousand, Two Hundred Seventy-Four and 21/100 ($7,274.21) Dollars, and
interest continuing to accumulate at the current rate of $122.45 per diem from August 17,2012 until
paid in full, together with late charges, the costs and disbursements of this action, and attorney's fees.

13.  Plaintiff has retained and employed Bernstein & Bemstein, P.A. for the purpose of
instituting and prosecuting this action, and is entitled to recover all costs, expenses and reasonable
attorneys' fees incurred with respect to this action.

14. By reason of the aforesaid breach of contract, the Plaintiff has suffered damages in
the amount of Three Hundred Fourteen Thousand, Eight Hundred Sixty-Six and 30/100
(33 14,866.30)'Dollars, accumulated interest of Seven Thousand, Two Hundred Se\)enty-Four and
21/100($7,274.21) Dollars, and interest continuing to accumulate at the current rate 0f$122.45 per
diem from August 17,2012 until paid in full, together with late charges, the costs and disbursements
of this action, and attorney's fees.

FOR A SECONb CAUSE OF ACTION AGAINST DEFENDANTS
ANTHONY M. WHITFIELD AND CINDY WHITFIELD
(Mortgage Foreclosure)

15.  The allegations of paragraphs One (1) thrqugh Fourteen (14) of this Complaint are
realleged as if repeated herein verbatim.

16.  To further secure his obligation under the aforesaid Promissory Note, on April 23,
2007, Anthony M. Whitfield executed a Real Estate Mortgage, whereby to secure the liability under
the Promissory Note and any further advances thereof, a mortgage was granted to and upon the
following described property, to wit:

All that certain piece, parcel or tract of land situate, lying, and being in the Town of
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Mt. Pleasant, Charleston County, South Carolina, shown and designated as Lot 78,

on that certain plat prepared by Mark S. Busey, S.C.R.L.S,, entitled "A FINAL
SUBDIVISION PLAT OF PHASE 2 WHISPERING MARSH, DUNES WEST,
OWNED BY JOHN WIELAND HOMES OF SOUTH CAROLINA, LOCATED IN

THE TOWN OF MT. PLEASANT, CHARLESTON COUNTY, SOUTH
CAROLINA", said plat being dated January 13, 2000 and duly recorded in the
Charleston County RMC Office in Plat Book ED, Page 822. reference to said plat

is hereby made for a more complete description as to distances, courses, metes and
bounds. '

BEING the same premises as conveyed to Anthony M. Whitfield by deed of Dennis E. Harris
and Robin Harris dated April 23, 2007, and recorded in the Office of the R.M.C. for
Charleston County on April 24, 2007 in Deed Book C623, Page 352.

TMS #594-10-00-507
Address: 1055 Black Rush Circle, Mt. Pleasant, SC 29466
(hereinafter referred to as the PROPERTY); a true and correct copy of the said Mortgage is attached
hereto as Exhibit “C” to this Complaint.
| 17.  On April 24, 2007, the said Mortgage was recorded in the Office of the Register of
Mesne Conveyances for Charleston County in Book E623, at page 742.
18.  According to the terms and conditions of the aforesaid Real Estate Mortgage, it is

provided"that in the event of default in the payment of any installment when due, the entire principal

* and accrued interest shall at once become due and payable without notice, at the option of the holder,

and if the same should be placed in the hands of an attorney for collection, all cost of collection,
including a reasonable attorney's fees, shall become an obligation of the Defendant Anthony M.

Whitfield, to be secured by the said mortgage as part of the debt secured thereby.

19.  Further, under the terms and conditions of the said Mortgages, it was agreed that the

mortgagor would pay all taxes, assessments, water rates, other governmental or municipal charges,

fines or impositions for which provisions were not otherwise made, and if the mortgagor failed to
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do so, the mortgagee might pay same, which amount, together with interest thereon, would be
secured by said mortgage.

20.  According to the terms of the said Mortgages, and as additional security, the
mortgagor assigned all rents, issues and profits of the mortgaged premises from and after any default
thereunder, and shouid legal proceedings be instituted pursuant to said mortgage, the mortgagee, its
SUCCESSOrS Or assigns, were givep the right to have a Receiver appointed of the rents, issues and
profits, who, after deducting all charges and expenses attending such proceedings, and the execution
of his trust as Receiver, shall apply the residue of the rents, issues and profits toward the debt secured
by said mortgage. |

21. On or about July 24, 2007, without the knowledge or consent of the Plaintiff, the
Defendant Anthony M. Whitfield transferred a one-half undivided interest in the said property to
Defendant Cindy Whitfield. _

22.  Defendant Cindy Whitfield acquifed her one-half undivided interest in the property
esubject to the mortgage of the Plaintiff herein, and her claim to the said property is subordinate to
the claim of the Plaintiff herein.

23.  The payments due under said Note is due and has been in default since May 3, 2012,
and the conditions of said mortgage have been broken.

24.  The entire balance of said indebtedness due and payable, and that there is due on séid
note as of August 17,2012, the éum of Three Hundred Fourteen Thousand, Eight Hundred Sixty-Six
and 30/100 ($314,866.30) Dollars, accumulated interest of Seven Thousand, Two Hundred Seventy-
Four and 21/100 ($7,274.2>1) Dollars, and interest continuing to accumulate at the current rate of

$122.45 per diem from August 17, 2012 until paid in full, together with ‘Iate charges, the costs and
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disbursements of this a-ction, and attorney's fees.

25.  Plaintiff has retained and employed Bemnstein & Bemstein, P.A. for the purpose of
instituting and prosecuting this action, and is ehtitled to recover all costs, expenses and reasonable
attorneys' fees incurred with respect to this action.

26.  The Plaintiff is entitled to an Order foreclosing thé mortgage upon the PROPERTY,
and the proggeds of the said foreclosure to be distributed first to the éosts and expenses of the sale
thereof, second to be applied against accrued principal and interest under the Note and mortgage,
third to payment of the costs, expenses and reasonable attorneys fees incurred by the Plaintiff in
prosecuting this foreclosure action, and the Court should thereafter pay any excess proceeds of sale
to such claimants in such priorities as their interests may appear.

FOR A THIRD CAUSE OF ACTION
(Appointment of Receiver)

27.  Theallegations of paragraphs One (1) through Twenty-Six (26) of this Compiaint are
realleged as if repeat ed herein verbatim. |

28. To further secure his obligation under the aforesaid Promissory Note, on April 23,
2007, Anthony M. Whitfield executed an Assignment of Leases and Rents, whereby to secure the
liability under the Promissory Note and any further advances thereof, the Defendant assigned all
leases and rents from the subject PROPERTY to the Plaintiff, a true and correct copy of the said
Assigmhent of Leases and Rents is attached hereto as Exhibit “D."

25.  OnApril, 2007, the said Assignmeht of Leases and Rents was recorded in the Office
of the Register of Mesne Conveyances for Charleston County in Book F623, at Page 152.

26. . According to the terms of the said Assignment of Leases and Rents, and as additional
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security, the Defendant assiéned all rents, issues and profits of the PROPERTY from and after any
default thereunder, and should legal proceedings be instituted pursuant to said Assignment of Leases
and Rents, the Plaintiff were given the right to have a Receiver appointed of the rents, issues and
profits, who, after deducting all charges and expenses attending such proceedings, and the execution
of his trust as Receiver, shall apply the residue of the rents, issues and profits toward the secured
debt.

27.  The payments due under said Note is due and has been in default since May 3, 2012,
and the conditions of said Assignment of Leases and Rents have been broken.

28. ﬁw entire balance of said indebtedness due and payable, and that there is due on said
note of August 17, 2012, the sum of Three Hundred Fourteen Thousand, Eight Hundred Sixty-Six
and 30/100 ($314,866.30) Dollars, accumulated interest of Seven Thousand, Two Hundréd Seventy-
Four and 21/100 ($7,274.21) Dollars, and interest continuing to accumulate at the current rate of
$122.45 per diem from August 17, 2012 until paid in full, together with late charges, the costs and
disbursements .of this action, and attorney's fees.

29. ~The Plaintiff is entitled to have a Receiver appointed for the PROPERTY to collect
all incomé from the said PROPERTY, to pay e){penses associated therewith, including the fees of
the Receiver, and to remit the balance of such collections to the Plaintiff to apply toward the secured
debt hereunder. |

WHEREFORE, the Plaintiff prays for judgment as follows:

(1)  Under the First Cause of Action, for judgment against Defendant Anthony M.
Whitfield the amount of Three Hundred Fourteen Thousand, Eight Hundred Sixty-Six and 30/100
($314,866.30) Dollars, accumulated interest of Seven Thousand, Two Hundred Seventy-Four and
21/100 ($7,274.21) Dollars, and interest continuing to accumulate at the current rate of $122.45 per
diem from August 17, 2012 until paid in full, together with late charges, the costs and disbursements

of this action, and attorney's fees;
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HE

2) Under the Second Cause of Action, that
@ That the amount due upon the said Note and Mortgage held by the Plaintiff be
ascertained and determined under the direction of this Court, together with attovmeys feesand
the costs of this action.
(b) That the Plaintiff's Mortgage be declared a first lien and that Plaintiff has judgment
of foreclosure for the amount found to be due and owing under the promissory note, together
with any taxes or insurance premiums which may be due, with areasonable sum as attormey's
fees, and the costs of this action.
(¢)  That the PROPERTY be sold under the direction of this Court, the equities of
redemption are barred, and that the proceeds of sale are applied as follows:
First, to the costs and expenses of the within action and sale,
Second, to the payment and discharge of the amount due on the Plaintiff's Note and
Mortgage, with the costs and disbursements of this action together with attorneys'
fees, and
Third, the surplus, if any, be distributed according to law; and
3 Under the Third Cause of Action, for the Appointment of a Receiver to collect all

income from the said PROPERTY, to pay expenses associated therewith, including the fees of the

Receiver, and to remit the balance of such collections to the Plaintiff to apply toward the secured

4) For such other and further relief as may be just and proper.

BERNSTEIN & BERNSTEIN, P.A.

%
Robert A. Bernstein
Post Office Box 20519
Charleston, SC 29413-0519
(843) 529-1111

September 5, 2012 , (843) 529-0035 (fax)
Charleston, South Carolina ATTORNEYS FOR THE PLAINTIFF
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»-~% J STANLEY CLAYPOOLE, PA

o T-ﬁiss NORTHPARK LANE
. CHARLESTON, S.C. 2940 . ’
NORTH CHARLESTON, S 8 WKE 623P6742

This document was prepared by (name, address. phona):
Harbor National Bank
1503 01d Towne Road
Charlesaton, BC 29407

Stats of South Carolina - Space Above: Thia Line For Reeordhgpsﬁ | e ———

REAL ESTATE MORTGAGE
(With Future Advance Clauss)

‘1. DATE AND PARTIES. The date of this Mortgage ls __04/ 23/2007 : ‘and the perties and their addresses
are as foflows: )

MORTGAGOR:  ANTHONY M WHITFIELD
. 2141 DORCHESTER ROAD
NORTH CHARLESTON, SC 29405

O Refer to tha'Addendum which Is sttached and Incorporated herein for additional Mortgagors.

LENDER: Harbor National Bank
© 1503 01d Towne Road
Charleston, SC 29407

2. MORTGAGE, For good and valuabls considerstion, the receipt and sufflcleﬁcy of which Is acknowlsdged, and to secure
the Secured Debt (haresfter defined), Mortgagor grants, bargains, conveys and mortgeges to Lender the following
described property:. :

SEE ATTACHED EXHIBIT 'A’

Tha property is located in CHARLESTON gt 1055 BLACK RUSH
{County .

CIRCLE ' mm%ﬁa_gm_ . South Carolina 29466
. {Address) { Zip Code)

Together with all rights, easements, appurtenances, royalties, mineral rights, oil and gas rights, crops, timber, ell
diverslon psyments or third party payments mads to crop producers, and eil existing a future improvements,
structures, fixtures, and replacemsnts that may now, or at Bn time In the future, be part of the real estate described
above (all referred to as "Property”). The term Propernty also includes, but ls not limitad to, any and all water wells,
watsr, ditches, reservoirs, reservoir sites and dams located on the real estate and all riparian and water rights sssociatad

with the Property, however estabilshed.

SOUTH GARTUSA- ARRICULTURALCSMAERCIAL REAL EBTATE SECUBITY IS TRUMEST OUIT FO5 FBAA FHLAE, FA OR VA USE, AXD ROT FOR CORSYIER PURFOER foage 1 of 8L+
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MAXIMUM OBLIGATION LIMIT. Ths total principal amount of the ‘Sécured Debt (hereafter defined) secuféd by this
Mortgsge at any one time shall not exceed $ 325,000.00 . This limitation of amount does not include
interest, loan charges, commitment fees, brokerage commissions, attorneys’ -fees and other charges validly made
pursuant to this Mortgage and doss not apply to advances {or Intarast accrued on such advances) made under the terms.
of this Mortgage to protect Lender's security and to perform any of the covenants contained In this Mortgage. Interest
under tha Nota will be defarred, accrued or cspltalized; however, Mortgages shall not be r:gu!red to defer, accrus or
cagitallza any Interest except as provided in the Nots. Future advancas are contemplated and, along with other future
obligations, ere secured by this' Mortgage eéven though all or part may not yet ba advanced. Nothing in this Mortgage,
however, ‘shall constitute a commitment to make additional or future loans or advances in any amount. Arry such
commitment would nesd to be agresd to in a separate writing.

SECURED DEBT DEFINED. Tha term "Secured Debt” includes, but is.not imited to, the following: _ .

A. The promissory notels), contract(s), guaranty(ies) or other evidence of debt described below and ell extensions,
rengwals, medifications or substitutions (Evidence of Debt} {e.g.,- borrower’s nems, note amount, Interest rate,
maturity date}:

One note of even date in the principal amount of 325,000.00 with final payment
due 05/03/2012

B. All future advances from Lendsr to Mortgagor or other future abligations of Mortgagor to Lender under sny
promissory note, contract, guaranty, or other evidence of debt existing now or exacuted after this Mortgage
whethar or not this Mortgagse Is specifically referred to in the evidence of debt.

C. All obligations Mortgegor owes to Lendar, which now axist or may \ater arige, 1o the extent not prohibited by law,
including, but not limited to, llabillties for overdrafts relating to any deposit account agresment between
Mortgagor and Lander.

D. Al additional sums advanced and expenses incurred by Lender for insuring, preserving or otherwise protecting tha
Propsrty and its valus and any other sums advanced and expendes Incurred by Lender under the terms of this
Mortgage, plus intersst at the highest rate In affact, from time to time, aa provided In the Evidence of Debt.

E. Mortgagor's performance under the terms of any instrument evidencing a debt by Mortgagor ta Lender and any
Mortgage securing, guarantying, ar otherwise relating to the debt. "

#f more than one psrson signs this Mortgage as Mortgagar, eech Mortgagor agrees that this Mortgage will secure all

future advances.and future obligations described above that ara given to or Incurred by any one or more Mortgegor, or

any ona or more Mortgagor and othars. This Mortgags will not eacure any other debt if Lender falls, with respsact to such

ghsr g!eb‘]t, 10 make any required disciosure about this Mortgage or if Lender fails to give any required notica of tha right
rescisglon. - E 2

PAYMENTS. Mortgagor agreas to maks sil payments on the Sscured Debt when due and In accordance with the terms
of the Evidenca ot Debt or this Mortgags.

WARRANTYY OF TITLE. Mortgagor covenants that Morfﬁagor is lawfully selzed of the estate conveyed by thlé Mortgagse
and has the right to grant, bargain, convey,-sell, and mortgege the. Proparty and warrants that the Property (s .
unencumbered, except for encumbrences of record.

CLAIMS AGAINST TTTLE. Mortgagor will pay all texes, assessments, llens, encumbrances. lease paymemts, ground
rents, utliities, and other chargas relating to the Proparty whan dus. Lender may require Mortgagor to provide to Lender
coples of all notices that such amounts are due and the receipts evidencing Mortgagor's payment. Martgagor will defend

e to the Property against any claims that would impalr the lion of this Mortgage. Mortgagor egress to assign to
Lsnder, as requested by Lender, any rights, clalms or defenses which Mortgagor may have against partiss who supply
labor or m als to improve or maintain the Proparty.

PRIOR SECURITY INTERESTS. With regard to any other mortgage, deed of trust, security agreement or other lisn
document that created a prior security interest or ancumbrance on ths Property and that may have priority over this
Mortgage, Mortgagor agrees: .
A. To make all payments when due and to parform or comply with all covenants.
B. To promptly deflver to Lender any notices that Mortgagor recaives from the holder.
C. Not to make or permit any modification or extenslon of, and not to request or accept any future advances under
any note or agreement :secured by, the other mortgage, deed of trust or secunty agreament unlass Lsnder
consents in writing. : : :

DUE ON SALE OR ENCUMBRANCE. Lender may, at its option, declere the entire belance of tha Secured Debt to be
immediately dus and payable upon the creation of any Hlen, sncumbrance, transfer, or sale, or contract for any of these
on the Proparty. Howaever, if the Property Includes Mortf;agor'é residence, this sscticn shall ba subject to the restrictions
imposed by federsl law (12 C.F.R. 591), as applicable. For the purposes of thig section, the term "Property” also
includes ‘any Interest to all or any part of the Property. This covenant shall run with the Property and shall remain in
effuct until the Secured Debt I paid In full and this Mortgage Is relsased.
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» 10.TRANSFER OF AN INTEREST IN THE MORTGAGOR. If Mortgagor is an entity other than a natural person (such as a |
corporation or other arganization), Lender may demand immediste payment if (1) a beneficlal interast In Mortgagor is sold .
or transferred; (2) thers ls @ change In elther the identity or numbar of members of a partnership or similar entity; or (3) - !
there is. @ change in ownership of more than 25 percent of the voting stock of a corporation or simllar entity. However,

Lender may not demand paymant In the above situations If it Is prohibited by law as of the date of this Mortgage.

11.ENTITY WARRANTIES AND REPRESENTATIONS. If Mortgagor Is an entity other than a natural person {such as a
corporation or othar organization), Mong:gor makes to Lander the following warrantles and representations which shall
be continuing es-long as the Secured Debt remains outstending:

A. Mortgagor I8 an-éntity which Is duly organized and valldlY existing in the Mortgagor’s state of incorporation (or
qrganization). Mor:g‘?or is In good standing In all statas in which Mortgegor transacts businass. Mortgagor has
the power and authority to own the Property and to carry on its business es now being conducted snd, as
applicable, is qualified to do so in each state in which Mortgagor operates. ° .

B The execution, dellvery and performance of this Mortgage by Mortgagor and the obligation evidanced by the
Evidence of Debt ars within the power of Mortgagor, have been duly authorized, have recelvéd all nacessery
governmental approval, and will not viclate any provision of law, or erder of court or governmental agency.

C. Other than discloged In writing Mortg:ggr has not changed its name within tha last ten years and has not used
any other trade or fictitious. name. Without Lender’s prior writtan consent, Mortgagor does not and will not use
amr name end will preserve Its existing name, trade names and franchises until the Secured Debt Is
8 X .

L
HR¥S

. 12.PROPERTY CONDITION, ALTERATIONS AND INSPECTION. Mortgagor wiii keep the Property in good condition and make
all_repairs that are ressonably necessary. Mortgagor will give Landsr prompt notice of any loss or damage to the
Property. Mortgagor will keep the Property free of noxious weeds end grasses. Mortgagor will not initiate, join in or
cansent to eny change in any private restrictive covenant, zoning ardinance or other public or private restriction limiting
or defining the uses which may bs made of the Property or any part of the Property, without Lander's prior written
consent. Mortgagor will notlfy Lender of all demands, procsedings, claims, and actions against Mortgagor or any other
owner made undar law or regulation regarding use, ownership and occupancy of the Property. Mortgagor will comply
with all legal requirements and restrictions, whether public or privats, with respact to the use of the Property. Mortgagor
also agrees thatthe nature of the occupancy and use will not change without Lender’s prior written congent.

No portion of the Property will be removed, demolishad or materially altered without Lender's prior written consent

" sxcept that Mortgagor has the right to remove items of personal property comprising a part of tha Property that become
worn or obsolate, provided that such personal property is replaced with other parsana! proparty at least aqual In value to
the replaced personal property, frae from eny title retention device, security agreement or other encumbrance. Such
replacament of pereonal property will be deamed subject to the gecurity interest created by this Mortgage. Mortgagor
shall not partition or subdivide the Property without Lender’s prior written consent. Lender or Lender’s agsnts may, at
Lendar's option, enter the. Property at any rossonable time for the purpose of Inspecting the Property. Any Inspaction of
the Property shall be antirely for Lender's banefit and Mortgagor will in no way raly on Lender’s inapection.

13. AUTHORITY TO PERFORM. It Mortgagor falls to perform any of Mortgagor's duties under this Mortgage, or any other
mortgage, desd of trust, sacurity agresment or other lien document that has priority over this Mortgage, Londsr may,
without notice, perform the duties or cause them to be performed. Mortgagor appoints Lender as sttorney in fact to sign
Mortgagor's name or pay any amount nacessary for performancs. If any construction on the Property lg discontinued or
not carrled on In & reasonable mannar, Lender may do whatever Is necessary to protect Lender's security intareat In the
Property. This may include completing the construction. - S

Lendar’s right to psrform for Mortgagor shall not create an obligation to perform, and Lander's fallure to perform will not
reciude Lander from exercising any of Lender's other rights under the law or this Mortgege. Any amounts pald by
ndar for insuring, preserving or otherwise protecting the Property and Lender's security interest will ba due on demand
and will bear Interest from ths date of the payment until psid in full at the interest rate in effect from time to time
according to the terms of the Evidence of Debt.

14, ASSIGNMENT OF LEASES AND RENTS. Mortgagor assigns, grants, bargsins, conveys and mortgages to Lender as
additional security all the right, title and interest in the following (Property}.

A. Existing or future leases, subleases, licenses, guaranties and any other written or verbal agresments for the use
and occupancy of the Property, Including but not iimitsd to, any extenslons, renewals, modifications or
replacements (Leases).

B. Rents, Issues and profits, Including but not Iimited to, security deposits, minimum remts, percentage rents,
additional rents, common erea maintenance charges, perking charges, real estats taxes, other applicable taxes,
insurance premium contributions, liquidated damages following default, cancellation premiums, “logs of rents®
insurance, guest receipts, revenuas, royalties, procesds, bonuses, accouns, contract rights, ganeral intangibles,
and all rights ‘and claims which Mort?a may have that in any way partain to or are on account of the use or
occupancy of the whole or any part of the Property (Rents).

In the svent any ltem listed as Leases or Rents is determined to bs parsonal proparty, this: Assignment will also be
regarded as a'gecurity agresment.

Mortgagor will promptly provids Lender with coples of the Leases and will certify thase Leases are true and corect
copies. The existing Leases will bs provided on execution of the Assignment, and ell future Leases and any other
information with respact to these Leases will be provided immediately after they ars exscuted. Mortgagor may coilect,
recaive, enjoy end use the Rents so long as Mortgagor Is not in default. Martgagor will not collect in advance any Rents
dus in future lease periods, unless Mortgagor first obtains Lender’s writtan consent. Upon default, Mortgagor will receive

A {page 3 of 8)
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any Rents In trust for Landar and Mortgagor will not commingls the Rents with any ‘other funds. When Lendar so directa,
Mortgaegor will endorse and deliver any payments of Rents from the Propsrty to Lender. Amounts collected will be
spplied at Lander's discretion to the Secured Debts, tha costs of managing, protscting and preserving the Property, and
other necessary expensss. Mortgagor agrees that this Security Instrument is Immediately effective betwesn Mortgagor
and Lender and effective aa to third parties on ths recording of this Assignment.

As long es this Asslgnment is In sffect, Mortgagor warrants and repissents that no default exista under the Leases, and
the parties subjact to the Leases have not violated any applicable law on leases, licenses and landlords and tensnts.
Mortgagor, at its sole cost and expense, will keap, observe and parform, and raquira all othar parties to the Leases to
comply with the Leases and any applicabie law. If Mortgagor or any party to the Lease defaults or fails to observe any
applicabls law, Mortgagor will promptly notify Lander. If Mortgagor ne%bc;s or refuses: to enforca compliance with the
terms‘of the Leases, then Lender may, at Lender’s option, enforce comp iance.

Mortgagor will not sublst, modify,” extand, cancel, or otherwise alter the Leases, or accept the surrender of the Property
coversd by the Leases {unless the Leases so require) without Lendar's consent. Mortgagor will not assign, compromilse,
subordinste or encumber the Lesses and Rents without Lender’s prior written consent. Lender does not assume or
bscome llable for the Property’s malntenance, depreciation, or other losses or damages when Lender acts to manage,
protact of preserve the Property, except for losses and damages dus to Lender's gross negligence or intentional torts.
Otharwise, Mortgagor will indemnify Lender snd hold Lender harmiess for all Habllity, loss or damage that Lender may
incur whan Lender opts to exercise any of its remedles againat any party obligated under the Leases.

15. CONDOMINIUMS; PLANNED UNIY DEVELOPMENTS. If the Property includss a unit in a condominium or a plenned unit
development, Mortgagor will perform all of Mortgagor's dutias under the covenants, by-laws, or regulations of the
condominium or plannad unit development. :

16. DEFAULT. Mortgagor will be in default if any of the following cccur:

A. Any party obligated on the Sacured Debt falls to make payment when due;

B. A breach of any term or covenent in this Mortgage, any prior mortgage or any construction loan agraement,
sacbl:rity agresment or any other document evidencing, guarantying, securing or otherwise relating to the Secured

ebt; : .

C. The making or furnishing of eny verbal or written reprasentation, statement or warranty to Lender that is false or
Incorrect in any material respect by Mortgagor or any person or antity obligated on the cured Debt;

D. The death, dissolution, or insolvency of, appolntmant of & fecelver for, or application of any debtor relisf law to,
Mortgagor or any person or entity obligated on the Securad Debt;

~° E. Agood falth belief by Lender st any time that Lender Is insecure with respect to any person of antity obligated on
- : the Secured Debt or that the prospect of any payment is impaired or the valus of the Property is Impalred;
£. A materlal adverse changa in Mortgagor's business Including ownership, menagement, and financial conditions,
. . which Lender in its opinion belleves impairs the value of the Property or repaymerit of the Secured Debt; or

G. Any loan proceeds are used for & purpase that will contribute to excesasive erosion of highly erodibls land or to the

gong:hr?;;n h:f wetlands to produce &n agricultural commodity, as further explalned in 7 C.F.R. Part 1940, Subpart

-17.REMEDIES ON QE?AULT. In soms instances, federa! and state law will require Lender to provide Mortgagor with notice
of the right to cure, mediation notices or-other notices and may astablish time schedules for foreclosure actions. sot
to these limitationa, If any, Lender may accelerate the Securad Dabt and foracloss this Mortpage in a manner provid , by

law if this Mortgagor Ia in default. ;

At the_option of Lendsr, all or any part of the agreed fees and charges, accrued Interest and principsl shall become
immediately dus and payable, after giving notice If required by law, upon the occurrence of a default or mnytime
thareafter. in addition, Lender shell ba entitied to all the remadies provided by law, the Evidencs of Debt, other svidences
of dabt, this Mortgage and any related documents. All remedies are distinct, cumulative and not exclusive, and the
. Lender Is entitied 1o ail remedisa provided at law or equity, whather expressly set forth or not. The acceptance by Lender
of any sum In payment or partial paymsnt on the Sscured Debt after the batancs ls due or is accelerated or after
foreclosure proceedings are filed shall not constitute a walver of Lendar's right to require full end complete cure of any
axisting defsult. By not exercising any remedy on Mortgagor's default, Lander does not walve Lender's right to latar
consider the event a default if it continuas or happens agaln. . :

18. EXPENSES; ADVANCES ON COVENANTS; ATTORNEYS' FEES: COLLECTION COSTS. Except when prohibited by law, .
Mortgagor agress to pay all of Lender's expenses if Mortgagor breachas any covenant In this Mortgage. Mortgagor will
slso pay on demand all of Lender’s expsnsss Incurred in collacting, .insuring, preserving or protecting the Property or in
eny inventosies, audits, inspections or other examination by Lender in respact-to the Property. Mortgagor agrees to pay
el costs and expensas incurred by Lender In enforcing or protecting Lender’s rights and remedias under this Mortgage,
Including, but not limited to, attorneys’ feas, court costs, and other lagal expenses. Once the Secured Dabt Is fully and
finelly paid, Lender agress to relaase this Mortgege and Mortgagor agrees to pay for any recordation costa. All such
amounts ara dus on demand and wili bear interest from the time of the advance at the highest rdte in etfect, from tims
to time, as provided in the Evidence of Debt and es permitted by law. ;

19, ENVIRONMENTAL LAWS AND HAZARDOUS SUBSTANCES. As used in this section, (1) “Environmental Law” means,
“without limitstion, the Comprehensive Environmental Response, Compensation and Liability Act (CERCLA, 42 U.S.C.
8801 ot 86q.), all other faderal, state and local laws, reguistions, ordinances, court orders, attomay general opinions or
intorprotive letters concerning the public health, safety, welfars, environment or a hazardous substance; and (2}
*Hazardous Substance” means any toxic, radioactive or hazardous material, wasts, pollutant or contaminant which has

.

(pagg.# ok
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o characteristics which render the substance dangerous or gaotenﬂauy dangerous to the public health, safaty, welfare or
anvironment. The tarm includes, without limitation, eny substances defined ag "hazardous materlal," “toxic substances,”
*hazardous waste® or "hazardous substance® under any Environmental Law. Mortgagor ropresems, warrants and agress
that, except as previously disclosed and acknowl| in writi;?:

A. No Hazardous S nce haa baen, ls, or will be located, trensported, manutactured, treated, refined, or hendied
by any parson on, under or about the Proparty, except in the ordinary course of businass and In strict compllance
with all applicable Environmental Law. !

B. l!\’llrortgagor has not and whl not causs, contribute to, or permit the release of any Hezardous Substance on the

operty. .

C. Mortgagor will immediately notify Lender if (1) a release or threatened relsase of Hazardous Substance oceurs on,

under or about the Proparty or migrates or threatens to migrate from nearby property; or (2) thers is 8 violation of
_any Environmental Law concerning the Property. In such an svent, Mortgagor will take all necessary remedial
action in accordance with Environmental Law. ) L

D. Mortgagor has no knowledge of or reason to believe there i any pending or threatened investigation, claim, or
proceeding of any kind relating to (1} any Hazardous Substancs located on, under or about the Property; or (2)
any violation by Mortgagor or any tenant of any Environmental Law. Mortgagor will immediately Lender In
writing as soon as Mortgagor has reason to belleve there is-any such pending or threatened Investigation, claim,
or procesding. In such an event, Lander has the right, but not the obligation, to participate in any such proceeding
inciuding the right to recelve coples of any documents rplatlnq to such procesdings.

E. lt‘laortgasor and every tenant have been, are and shali remzin In full compliance with any applicable Environmental -

W,

E. There are no underground storage tanks, private dumps or open wells located on or under the Property and no
such tank, dump or well will be edded unless Lendar first consents in writing.

G. Mortgagor will regulsrly inspsct the Property, monitor the activitios and operations on the Property, and confirm
thlat}‘ all permits, licensss: or approvals required by any applicable Environmental Law are obtained and complied
with. : : .

H. Mortgegor will permit, or cause any tenant to permit, Lender or Lender's agent to enter and inspact the Property

- and review all records at any reasonabls time to detsrmine (1) the existence, location and nature of any
Hazardous Substance on, under or sbout the Property; {2) the exlstence, location, nature, and magnitude of any
Hazardous Substance that has been released on, under or ebout the Property; or (3) whether or not Martgagor
and eny tenant are in compliance with applicable Environmental Law.,

. Upon Lender's request and at any time, Mortgagor egraas, at Mortgagor's expense, to engage B quslified
environmental enginser to prepare an environmental audit of ths Proparty and to submit the results of such audit
to Lender. Tha cheics of the environmental enginssr who wilt perform such audit is subject to Lender’s spproval, -

J. Lender has the right, but not the cobligation, to perform any of Mortgsgor's obllgations under this section at
Mortgagor‘s expanse.

K. As a consequence of any breach of any esemiation, waranty or promise made in this section, {1} Mortgagor
wiil indemnify and hold Lender and Lender's successors or ‘assigha harmless from and agalnat all losses, claims,
demands, lisbilitles, damages, clesnup, response and remediation costs, penaities and expenses, ncluding’
without limitation all costs of litigation and attorneys’ fess, which Lender and Lander's successors or assigns may
sustaln: and (2) at Lender's discretion, Lender may rslease this Mortgage and In return Mortgagor will provide
Lender with collaters! of at least equs! valus to the Property secured by this Mortgage without pre?udlce to any of
Lender's rights under this Mortgags. )

L. Notwithstanding any of the language contained In this. Mortgage to the contrary, the terms of this section shall
survive any foreclosure or satisfaction of this Mortga?ao regardless of eny passage of title to Lsnder or any
dispaosition by Lender of any or &ll of the Property. Any claims end defenzes to the contrary are hereby waived.

20, CONDEMNATION. Mortgagor will give Lander prompt notice of any action, roal or threstened, by private or public

entities to purchase or take any or all of the Property, Including any essements, through condemnation, eminent domain,

* or any other means. Mortgagor further sgrees to notify Lender of any proceedings instituted for the establishment of any

sewer, wator, conservation, ditch, drainage, or other district relating to or binding upon the Proparty or any par of it.

Mortgagor authorizes Lender to Intervena in Mortgeger's name in any of tha above described actions or claims and to

collect and receive all sumns resulting from the actlon or claim. Mortgagor assigns to Lender the proceads of any award or

claim for damages connectad with a condemnation or other teking of all or any part of the Proparty. Such proceeds shall

be consldered payments and will be applisd as provided in this Mortgaga. This assignment of proceeds ig subject to the
terme of any prior mortgage, deed of trust, sscurity agreement of othar lien document. . .

21, INSURANCE. Mortgagor agrees to maintaln insurance ag follows:

A. Mortgagor shall keep the Property insurod against loss by fire, theft and other hazards and risks reasonably
assoclsted with the Property due to its typa and location, Othar hazards -and risks may include, for example,
coverage against losa dus to floods or ﬂoodln?. Thig insurance shall bs maintained in the amoums and for the
pericds that Lender requires. What Lender requires pursuant to the praceding three sentences can change during

- the term of the Secured Debt. Ths Insurance carriar providing the Insurance shall be chosen by Mortgagor subjact
to Lender's epproval, which shell not ba unreasonably withheld. It Mortgagor fslls to maintain the coverage
described above, Lendsr may, at Lendsr’s option, obtain coverage to protect tender's rights In the Property
according to'the terms of this Mortgage. .

All Insurance policles and ranewals shall be acceptabls to Lender and shall include a standard “mortgage clause”
and, where applicable, “lender loss peyes clause.” Mortgagor shall inmediately notify Lender of canceliation or
termination of the Insurance. Lender shall have the right to hold the policles and renswala. if Lender requires,
Mortgagor shall immediatsly give to Lender alf receipts of paid premiumns: and renewal notices. Upon loss,
Mortgagor shall give immediate notice to the Insurance carrier and Lender. Lender may make proof of loss If not
mads immadiately by Mortgagor. :

{page §.pr 8}
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Unless Lender and Mortgagor otherwisa agree in writing, insurance proceeds shall be applied to restoration or
repalr of the Property damaged if the restaration or repair Is sconomically feaslble and Lender’s security fs not
tessaned. If the restoration or repair Is not economically fessibie or Lender's security would be lessened, the
insurance ‘proceeds shall be applled to the Secured Debt, whether or not then due, with eny excess paid to
Mortgagor. If-Mortgagor abandons the Proparty, or doss not answer within 30 days & notice from Lender that the
insurance carrler has offered to settle a claim, then Lander may collect the insurance proceeds. Lender may use
the proceeds to repair or restore the Property or to pay ths Secured Debt whether or not then due. Tha 30-day
period will begin when the notice is given. :

Unless Londer and Mortgagor otherwise agres In writing, any application of p?ocaeds to principal shall not extend
or postpone the dus date of acheduled payments or chenge the amount of the payments. [f the Property is
acquired by Lender, Mortgagor's right to any Insurance policlss and. proceeds resuiting from demege to the
Prop?rtmy before tha acquigition shall pags to Lender to the extent of the Secured Debt Immediately before the -
acquisition.

8. Mortgagor agrees to maimtein comprehensive general llabllity insurance naming Lender as an addlitional insurad in
gn amount acceptable to Lender, insuring sgalnst claims arising from any accident or occurrence In or on the

roperty. ‘ . .

C. Mortgagor agress to maintain rental loss or business Interruption Insurance, as required by Lender, In an amount
equal to at least coverage of one year's debt service, and required escrow account deposits (If -égreed to
separately in writing), under a form of policy acceptabls to Lender. ‘

22.NO ESCROW FOR TAXE?S AND INSURANCE. Unléss otherwisa provided In a separate agresment, Mortgagor will not be
required to pay to Lender funds: for taxes and insurance In escrow. ‘

23. FINANCIAL REPORTS AND ADDITIONAL DOCUMENTS. Mortgagor will provide to Lender upon requast, any financial
statement or information Lender may daem necessery. Mertgagor werrants that all financial statements and Information
Mortgager provides to Lender are, or will bs, sccurate, corract, and complete. Mortgsgor agress to sign, defiver, and file
gs Lender may reasonably request any additional documents or certifications thaet Lendsr may consider necaessary to
parfect, continue, and preserve Moartgagor’s ebligations under thls Mortgage and Lender's lisn status on the Property. If
Mortgagor fails to do so, Lender may sign, deliver; and file such documents or certificates in Mortgagor’s name and

_ Mm::r hgaby Irevocably appoints Lender or Lender's agent as attornsy In fact to do tha things necessary toc comply
- Wit ‘section.

24.JOINT AND INDIVIDUAL LIABILITY: CO-SIGNERS; SUCCESSORS AND ASSIGNS BOUND. All dutias under this Mortgage
are joint and individuel. If Mortgagor signs this Mortgage but does not aign ths Evidence of Debt, Mortgagor does so only
to mortgage Mortgagor’s Interest In the Property to secure payment of the Secured Debt and Mortgagar does not agree
to be personally tiable on the Sscured Debt. Mortgagor agrees. thet Lender and any party to this Mortgege may extend,
madify or make any change in the terms of this Mortgage or the Evidence of Debt without Mortgagor's consent. Such a
change wiil not releass Mortgagor from the terms of this Mortgage. The duties and benafits of this Mortgage shall bind
and benefit the successcrs and assigns of Mortgagor and Lander. -

If this Mortgage secures a guaranty betwesn Lender and Mortgagor and doss not dirsctly secure the obligation which is
guarantied, Mortgagor agrees to walve any rights that may prevent Lender from brlngflirg any action or cisim against
Mortgagor or any party Indebted under the cbligation including, but not fimited to, anti-deficlency or one-action laws. .

26. APPLICABLE LAW: SEVERABILITY; INTERPRETATION. This Mortgage is governed by the laws of the jurisdiction in
which Lender Is located, except to the axtant otharwise requirad by the laws of the sdiction whers the Property s
jocated. This Mortgage is compiete and fully integrated. This Mortgage may not armended or modified by oral
agresment. Any section or clause In this Mortgage, attachments, or any agreament related to the Secursd Debt that
confiicts with spplicable law will not bs effective, unless that law expressly or Impliedly ﬁsermlta the variatlons by written
agresment. If any section or clause of this Mortgage cannot be enforced according to its terms, that section or clsuse
wlli be savered and will not affsct the anforceabiiity of the remainder of this Mortgage. Whenever used, the singular shall
include the plural and the plural the eingular. Tha captiona and headings of the secticns of this Mortgage are for
convenlance only and are not to be used to interpret or define the terms of this Mortgage. Time ls of the essence in this

Mortgage.

28. NOTICE. Unless otherwise required by {aw, any notice shall be given by delivering it or by meiling it by first class mall to
the appropriate party’s address on page 1 of this Mortgags, or to any other address designated In writing. Notice to onse
mortgagor will be desmed to ba notice to all mortgagors. ’

27.WAIVER OF HOMESTEAD. Except to ths extent prohlbited by law, Mortgagor walvas all homestead exemption rights
relating to ths Property.

28.u.c.c. PROVISIONS. it checked, ths following are applicabla to, but do not limit, this Mortgage: - .
O construction Loan. This Mortgage secures an obligation incurred for tha construction of an Impravement on the
Property. :
O Fixture Fillng. Mortgagor grants to Lendsr a security Interest in all goods that Mortgagor owns now of In the
futura and that are or will become fixtures related to ths Proparty. o

O Crops; Timber: Minerals; Rents, lssuss and Profits. Mortgagor grents to Lender a security Interest in all crops,
tdmber, and minerals located on the Proparty as well as-all remts, issues, and profits of them including, but not
limited to, all Conservation Reserva Program {CRP) and Payment In Kind {PIK) payments and similar. governmental
programs (all of which shall also ba included in the term “Property”). fpage 6 of 8}
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[0 Personat Property. Mortgegor grants to Lender a security Interest in all paraonai property located on or connected
with the Property. Thia security Interest Includes all farm products, inventory, squipment, accounts, documents,
instnments, chatts! paper, genaral Intanglbles, and all other itema of personal property Mortgagor owns now of {n
the futurs and that are used or usaful in the construction, ownership, operation, management, or meintenance of
wm. The term "personal property” spaciﬂcalmxcludeg that prop:g describad as "household goods”
8 in connaction with a “consumer” loan as those terms sre defi In applicable federal regulations
governing unfair and deceptive credit practices.

O Fiing As Financing Statement. Mortgagor agrees and acknowledges that this Mortgage giso suffices 8s a
financing statement and as such, may be filsd of record as a financing statement for purposes of Article 9 of the
Uniform Commercial Cods. A carbon, photographic, Image or other reproduction of this Mortgage is sufficient as
-a financing statement.

29. OTHER TERMS. If checked, the following are applicable to this Mortgage: )

O Line of Credit. The Sacured Debt includes a revelving line of credit provision. Although the Secured Debt may bs
reduced to a zero balancs, this Mortgege, will remain In effect until released.

Walver of Appraisal Rights. The law_of Shuth Cardlina provide that In any real estate foreclosure proceeding a
dsfendant against whom a persopal judgment, is 3aken or asked may, within thirty days after the sale of the -
mortgaged property, apply to the court fo! an-order uf appralsal. Ths statutory appra al value as approved by the
court would be substituted for the hi id and may-decisase the amount of any deficiency owing in connsction
with the transaction. THE UNDERSIGNED HEREBY WAIVES AND RELINQUISHES THE STATUTORY APPRAISAL
RIGHTS WHICH MEANS THE HIGH BID AT THE JUDICIAL FORECLOSURE SALE WILL BE APPLIED TO THE DEBT
REGARDLESS OF ANY APPRAISED VALUE OF THE MORTGAGED PROPERTY.

Separate Assignment. ThavMortgagor hasg executed :6r, will execute a separate assigrment of leases and ronts. if
the separato assignment of leasas and rents Is propsrly executed and recorded, then the separate assignment will .
superseds this Sscurity Instrument’s ~Assignment of Leases and Rents® saction, o

[0 Additions) Terms.

SIGMATURES: By signing below, Mortf or agress to the terms end covenants contained in this Mortgage and in any
attachments. Mortgagor also acknowladges recelpt of a copy of this Mortgage on the date stated above on Page 1.

{1 Actual authority was grantad to the partles signing below by resolution signed and dated

Enthry Nama:

tSeal

(Slgnature} - {Date}

L . 4/23
Signsd, Sealed delivered In the presance of:
«\\

[Whnass} {(Witnass) /

[J Refer to the Addendum which Is sttached and Incorporated hereln for edditional Mortgagors, signatures and
acknowledgments.

xSl ©1854; 2001 Bankers Syerama, Inc.; & Cloud, MN Form AGCO-RES-SC 12112008 * Ei'r{fBIT_Q:—- . " fpage 7 of 8)
‘ Page L ot [,




WE 6235749 | | N

PROBATE: ) ‘
STATE OF ° South Carolina , COUNTY OF Charleston } ss.
Parsonelly appsared before me the undersigned witness who, beldg duly sworn, deposed and said that (slhe saw the

Mortgagor {and sach Mortgagor Hf more than one) sign, seal and deliver the foregoing Mortgage and that (s}he, togather
with the other witness whose name appears as a witnass, witnessed the execution therect. _

Sworn to and subscribed before me this ___23rd _ day

| K;B\ﬁgu (\\Ngmvw—-—-

“u“lll“u‘ 2, ""
™ *,
8%

My commission explres:___{~ 2 g- 20t £

of _April, 2007

io for South Carolina

. c ___—mm
h o \ Pe;;i-_o—f_/.'g.
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Exhibit "A” '

ALL that certain plece, parcel or tract of land, situate, lying and being In the Town of Mt.
Pleasant, Charleston County, South Carolina, shown and designated as Lot 78, on that
certain plat prepared by Mark S. Busey, S.C.R.L.S., entitled "A FINAL SUBDIVISION PLAT
OF PHASE 2 WHISPERING MARSH, DUNES WEST, OWNED BY JOHN WIELAND HOMES OF
SOUTH CAROLINA, LOCATED IN THE TOWN OF MT. PLEASANT, CHARLESTON COUNTY,
SOUTH CAROLINA” sald plat belng dated January 13, 2000 and duly recorded In the
Charleston County RMC Office In Plat Book ED, Page 822. Reference to sald plat is hereby

made for a more complete description as to distances, courses, metes and bounds.

BEING the same premlé&s as conveyed to thé Mortgagor herein by deed of Dennis E. Harrls
and Robin J. Harris dated this date and recorded simultaneously herewith.

PR _9.
[




WE 623P6751

o FILED - -
RECORDEVR'S PAGE April 24, 2007 .
NOTE: This page MUST remain 3:54:41 PM
with the original document wE 623P67 L2
Flled By: | L Chariia Lybrand, Reglster
J. Stanlsy Claypoole, P.A. Number of Pages: Charleston County, SC
Attorney at Law i 0|
2165 Northpark Lane DESCRIPTION AMOUNT
North Charieston SC 29406 ' $ 15.00

Postage
[ TOTAL [s 16.00]
DRAWER:
[ | A-bmm |
DO NOT STAMP BELOW THIS LINE
EKH;’-B&T_Q..‘
page (0. of !

843-958-4800 101 MEETING STREET CHARLESTON, SC28401 www.charlestoncounty.org




-

" . ]
v w

J. STANLEY CLAYPOOLE, PA ST
2155 NOR™-PARK LANE ' WF  623P6152
" NORTH CHARLESTON, S.C. 29408 : : _
wwithed 01- 0913

Stats of South Carolina Space Above This Lina For Recording Data

- . s
This document was prepared by (name, address, phons number): 5503 §1§‘§%§§:1u:§k

Charleston, BC 29407

{843) 852-5400

ASSIGNMENT OF LEASES /AND RENTS

1. DATE AND PARTIES. The date of this Agsignment of Leases and Rents (Assignment) is
04/23/2007 . The parties and their addresses are:

ASSIGNOR: ANTHONY M WHITFIELD
2141 DORCHESTER ROAD
NORTH CHARLEBSTON, SC 29405

O3 Refer to the Addendum that Is attached end Incorporated hereln for additlonal Asslignors,

LENDER: Harbor National Bank °
1503 _0ld Towne Road
Charleston, SC 29407

2, ASSIGNMENT OF LEASES AND RENTS. For good and valusble consideration, the receipt and sufficlency of which ia
acknowledged, and to secure the Secured Debts and Assignor's performance under this Assignment, Assignor
irravocably assigns, grants, bargains, conveys and mortgages to Lender as additional security all the rlght, title and '
interest In the following (all referred to as Proparty).

A. Exlstlng or future leasss, subleases, licanses, guaranties and any other writfan or verbal agresments for the use
and occupancy of ths Property, Including any extensions, renewals, modifications or replaoements {all roforred to
83 Leases).

B. Rents, issuss and profits (all referred to as Rents), including but not limited to securlty deposita, minimum rent,
parcentage rent, additional rent, common area mairtenance chargss, parking charges, rea! estate taxes, other
applicable taxes, insurance premium contributions, fiquidated dimagss following default, canceflation premiums,
“loss of rants” insurances, guest recelipts, revenues, royalties, procesds, bonuses, accounts, contract rights, genaral
intanglbles, and ell rights and claims which Assignor may havs that In any way pertain to or are on aecount of the
use or occupancy of the whole or any part of the Property. :

C. The term Property as used In this Assignment shall inciude the following described real property:
SEE ATTACHED EXHIBIT ‘A’

{NOT FOR FNMA, PHLMC, OR VA USE AND NOT FOR CONSUMER PURPOSES)

SOUTH CAROLINA ABSIGNMENT OF LEASES AND RENTS . ' (psge 1 of 7,
Exerel ©2001 Bankers Systams, Inc., St. Cloud, MN. Form ASMT-RENT-SC 2/27/2002 M
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The Property la-located in CHARLESTON ey COURTY 8L PR
Foidr {Address, City: State.

1055 BLACK RUSH CIRCLE MOUNT PLEAGANT ., SC 29466 %
ZIP Code). :

in the avent any item listed as Laases or Rents is determined to ba personal property, this Assignment will also be
rogarded as & gecurity agreemant.

MAXIMUM OBLIGATION LIMIT. Tha tota! principal amount sacwred by this Assignment at any one time will not
excesd $325,000.00 . This fimitetion of amount does not Include Interest and other fees and charges
validly mads pursuant to this-Assignmant. Also, this limitation does not apply to advances made under the terms of
this Assignment to protect Lender’s security and to parform any of the covenants contained in this Assignment.
Intorast under the Note will be deferred, accrusd or capitalized; however, Lander will not be required to defer, accrus
or capitalize any intarest except as provided in the Note.

SECURED DEBTS. This Assignment will ascure the following Sscured Debts:

A0 Spacific Dabts. Ths foliowing debts and all extansions, renewals; refinancings, modifications and replacements.
{Includs items guch as b 4 noty- 3, Intorast rates, muturity dates, etc.) .

d One or more of the debts sscured by this Assignment contains a future advance provision.
B. (¥ All Debts. All present and future debts from Assignor and

to Lender, even H this Asaignment Is not spacifically referenced or if the future debt Is unrelated to or of a
different type than this debt. If mora than cne parson signs this Assignment, each sgrees that it will secure
debts Incurred elther Individually or with othars who may not 8ign this Asslgnment. Nothing in this Assignment
constitutes a commitment to make additional or future loans or advences. Any such commitment must be in
writing..In tha event thet Lender falls to provide notice of the right of resclasion, Lender walves any subsegquent
security Interest in the Assignor's principal dwelling that s crested by thia Assignment. This Assignment will
not sacure any dabt for which a non-possessory, non-purchase money security intorest is created In "housshold
goads™ in connection with a "consumer loan,” as.those terme are defined by federal law governing unfair and
deceptive cradht practices. This Assignment will not secure any debt for which a security Interest Is created in
"margin stock” and Lender does not obtaln a “statement of purposs,” as defined and required by fedoral law
governing securities. ’

C. Suma Advanced. All sums advanced and expenses Incurred by Lander under the terms of this Assignmaent.

PAYMENTS, Assignor “agvreea that all payments undser the Sacured b"abts will be pald when due and in accordance
with the terms of the Secured Debts and this Assignment.

COLLECTION OF RENTS. Assignor may collact, recaive, enjoy and use the Rants g0 long as Assignor is not in default.
Assignor will not collect in advance any Rents dus in future lease pariods, unless Assignor first obtaina Lender’s
written consent. Upon defauit, Assignor will recelve any Rents In trust for Lender and Assignor will not commingle the
Rents with any other funds. When Lender so directs, Assignor will endorse and dellver any payments of Rents. from
the Proparty to Lender. Amounts collscted will be applied at Lander’s discration to tha Secured Debts, the costs of
managing, protecting and preserving the Property, and other necsasary expenses. Assignor agress that this’
3?'%""}0"‘ Is immediately effective batwaen Assignor and Lender and effective as ta third parties on tha racording of
s Assignment.

WARRANTIES AND REPRESENTATIONS. To induce Lender to enter Into the Loan, Assignor makes these

reprasentations and warrantles for as long as this Assignment is In effect. X

A. Powar. Assignor s duly organized, validly existing and In good standing under the laws in the juriadiction whero
Assignor was grganized and Is duly qualifiad, validly existing end in good standing in all jurisdictions in which
Asslanor opsrates or Assignor owns or leases property. Assignor has the power and authority to enter into this
transaction and to carry on Assignor's business or activity as now conducted.

i B. Authority. The execution, delivery and performance of this Assignment and the obligation evidenced by this .

Assignment; are within Assignor's duly suthorized powers; hes received all nacessary governmantal approval; will
not violate any provision of law or order of court or governmental agency; and will not violate any agreement to
which Asaignor s a party or to which Assignor is or any of Assignor’s proparty Is subject.

{poge 2 of 7)
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. C. Name and Place of Business. Other than previously disclosed in writing to Lender, Assignor has not changed
- Assignor's nama or principal place of business within the last ten years and fhas not used any other trade or
fictitious name. Without Lender’s prlor written conaent, Assignor dosa not and will not use any other name and will
preserve Assignor's existing name, trade names and franchlses.

D. Ownarship or Leass of Property. Assignor owns or isases all property that Assignor needs to conduct Assignor's

: business end activities. All of Asslgnor's proparty Is free and clesr of all ilens, security interests, encumbrances and
other adverse clalms and Interests, except thoss Lender previously agreed to in writing.

E. Compiiance with Laws. Assignor is not violating any laws, regulations, rules, orders, judgments or decrees:

- applicabls to Assignor or Assignor’s property, except for those that Assignor Is challenging in good faith through
proper proceadings after providing adequate reserves to fully pay the claim end ita challenge should Assignor lose.

F. Titla. Assignor has good title to the Leases, Rents and Property and the right to aselgn, grant, bargain, convey and
amn%rtgsage o Londer aa additlonal security the Lease$ and Rents, and no other person has any right In the Leasss

nts.

G. Recordation. Asslgnor has recorded the Leases es required by law or as otherwiae prudent for the type and use of
the Property.

H. Default. No dofault exists under tha Leases, and tha parties subject to the Lesses have not violated any spplicable
law on leasas, licenses end landlords. and tenamts; Assignor, at Its sole cost and expanse, will kesp, observe and
parform, and require all othar parties to the Leases to comply with the Leases and any spplicable faw. If Assignor
or any party to the Lease defsuits or falls 1o observe any applicable law, Assignor will promptly notify Lender,

R |. Lease Modification. Assignor has not sublet, modified, exténdad, canceled, or otharwise alterad the Leases, or
accepted the surrender of the Property covered by the Leases {(unless the Leeses so required}. ' B
J. Encumbrance. Assignor has not assigned, compromised, subordinated or ancumbered the Leases and Rents.

8. COVENANTS. Assignor agrees to tho.following covenants: :

A. Rant Abatement and Insurence. When any Lease provides for an abatement of Rents due to fire, flood or other
casualty, Assignor will insure egsinst this risk of loss with a pollcy satisfactory to Lender. Assignor may choose
the Insurance company, subject to Lender's approval, which will not be unressonably withhsld.

B. Coples of Lensas. Assignor will promptly provide Lender with copies af the Leasas and wlil certify these Leases are
true and corrsct coples. The existing Leases will be provided on execution of the Assignment, and all future
Leases ;ind any other information with respect to these Lesses will be provided immediately after they are
‘axacuted. : .

" C. Right to Rents. Immaediately after the execution of this' Assignment, Assignor will notify all current and future
* tenants and others obligated under the Leases of Lender’s right to the Leases and Rents, and wiil requaest that they
immedlately pay all future Rents directly to Lender when Assignor or Lendar asks them to do so.

D. Accounting. When Lender requests; Assignor will provide to Lender an accourting of Rents, prepared in a form
scceptable to Lender, subject to genarally accepted sccounting principles and certifiad by Assignor or Assignar's
sccountant to be current, accurate and complete s of the date requested by Lender.

E. Leasa ModHication. Assignor will not'sublet, modity, extend, cancsl, or otherwisé siter the Leasss, or accept the
sumrender of the Proparty covered by the Leases {unless the Lesses so required) without Londer's writtan consent.

F. Encumbrance. Assigner will not assign, compromise, subordingte or encumber the Leases and Rents without
Lender's prior writtan consent. : )

G. Future Leases. Assignor will not enter into any future Leasas without prior written consent from Lender. Asslgnor
will sxecuta and deliver such further assurances and assignments 83 to these futwre Leases as Lender requires
from time to time. ’ .

H. Personal Property. Assignar wiil not sell or remove eny personal property on tha Property, unless Assignor replaces
this personal property with like kind for the same or better value.

I. Prosecution end Defense of Clalms. Assignor will sppsar In and progecuts Its claims or defand its titlo to the
Leases and Rents sgainst any clalms that would impair Assignor’s interast under this Assignment and, on Lender’s
raquest, Assignor will also appear in any ection or proceeding on behalf of Lender. Assignor agrees to sssign to
Lender, ‘as requested by Lendsr, any right, claima or defenses which Assignor may have agsinst partiss who supply
labor o matarials to Improve or maintain the leassholds subject to the Leasea and/or the Property.

J. Lisbility and Indemnification. Lender doas not assume or becoms fiable for the Property’s maintenance,
depreciation, or other losses or damages when Lender gcts to manage, protect or praserve the Proparty, except for . 0
losses or damagss due to Lenider’s gross negligance or Intantional torts to the extent parmitted by law. Otherwise,
Assignor will indemnify Lerder and hold Lender harmless for all lability, loss or damage that Lander may incur
when Lender opts to exerclse any of Its remedies agalnst any party obligated under the Leases. :

K. Leasohold Estate. Assignor will not cause or permit the leasehold estate under the Leases to merge with Assignoer’s:
reverslonary Interast, and agress that the Leases shall remaln in tull force and effect regardless of any merger of
the Assignior’s Interests and of any merger-of the Interests of Assignor and any party obligated under ths Leases.

L. Insolvency. Lender will ba the craditor of each tenant and of anyone else obligated under the Leases who ls subject
to an assignment for tha bensefit of creditors, an insolvency, & dissolution or e recsivership proceeding, or a
bankruptcy.

EXEETEl ©2001 Benkars Byswms, Inc., St. Cloud, MN Form ABMT-RENT-SC 2/27/2002 . e
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8. TRANSFER OF AN INTEREST IN THE ASSIGNDR. if Asslignor is an antity other than a natural pergon {such as a
corporation or other organization), Lender may demand Immediate payment if: :
A. A beneficial interest In Aagighor Is sold or transferred.
B. There is a changs in either the identity or number of membsrs.of & partnership or similar entity.
C. There Is B change in ownarship of more than 26 percent of ths voting stock of a corporation of gimilar entity.
x:v:evar, Lender mey not demand payment in the above situations if it Is prohibitad by law ss of the date of this
3signmant.

10. DEFAULT. Assignor wiil ba in default if any of ths following occur with regard to the Sacured Debts that sre secured
by this Assignmant: ’

A. Payments. Assignor fails to make a payment In full when due.

B. insolvency or Bankruptcy. Assignor makes an assignment for tha benefit of creditors or bacomes insclvent, either
because Assignor’s liabilities exceod Assignor's assets or Assignor is unable to pay Assignor's debts as they
becoms due; or Assignor petitions for protaection under federal, state or locsl bankruptcy, Insolvency or debtor relief
laws, or is the subjsct of a petition or action under such laws and fails to have the petition or action dismissed *
within a reasonable period of time not to exceed 80 days. .

C. Dasth or incompstency. If Assignor Is an Individual, Assignor dies or I8 declared legally incompetent.

D. Business Termination. if Assignor is not an Individual, Assignor mergsea, dissolves, resrganizes or ends its business
or existence, or a partner or majority owner diss or is declared legally Incompstent.

E. Fallure to Perform. Assignor fails to perform any condition or to kesp any promise or covenant of this Assignment,
any other document evidencing or pertaining to the Loan, or any other debt or agreament Agsignor has with Lender.

F. Misrepresentation. Assignor makes any verbal or written statement or provides any financial information that is’
untrus, inaccurate, or conceals & material fact at the time it is made or provided. :

G. Property Transfer. Assignor transfers all or a substantlal part of Assignor's maney or propsrty.

H. Property Valus. The value of the Property daclines or is impaired. . :

I. Nams Change. Assignor changes Assignor's nams or assumss an additional name without notifying Lender before
making such a change. . i

J. Msterial Change. Without first notHying Lender, there Is'a material change in Aegslgnor’s business, including
ownership, managsment, and financlal conditions, - . + )

K. Ingecurity. Lender reasonably believes that Lender is insecure. ’

11. REMEDIES, After Assignor defaults, and after Lander gives any legally required notice and opportunity to cura the
default, Lender may at Lendar's option do any one or more of tha following: :

A. Accelaration. Lender may make all or any part of the amount owing by the terms of the Sscured Debts Immediately
due,

B. AdditiomlD Security. Lander may demand additional security or additional parties to be obligated to pay tha Secured

ebts. : “ .

C. Sourcés. Lender may use any and all remedies Lender has under the state law where the Property is located or
federal law or in any Instrumant evidencing or pertaining to the Sacured Debts.

D. Insurance Bensfits. Lender may make a clalm for any and all Insurance benefits or refunds that may be available on
Assignor's dsfault.

E. Payments Made On Assignor’s Behalf. Amounts advanced on Assignor’s behalf will be iImmediately due and may
be added to the Secured Dabts. o

F. Rents, Lender may terminate Asslgnor's right to collect Rents and directly collect and retain Rente In Lender's
name without taking possession of the Property and to demand, collact, recelve, and sua for tha Rents, giving
proper racaipts and raleases. In addition, after deducting all reasonable expenses of collection from any collected
and retained Rents, Lendsr may apply the balance as provided for by the Secured Debts. '

G. Entry, Lender may anter, take possession, manage and operete all or any part of the Property; maks, modify,
aenforea or cance! or accept the surrender of any Leases; obtain or svict any tenants and licensess; increase or
reduce Rents; decorats, clean and make repairs or do any other act or incur any other cost Lender deems proper to
protact the Property as fully as.Assignor could do. Any funds collected from the operation of the Property may be
applied in such order as Lender may deem proper, including, but not limited to, payment of the following: operating
expsnses, managemant, brokerage, attorneys’ and accountants’ fees, the Secured Dabts, and toward thes*
maintsnance of reserves for repalr or replacement. Lander may teke such actlon without regard to ths adequacy of
the security, with or without any actlon or praceeding, through any pergon or agent, or receiver 1o ba appointsd by
a court, and Irrespective of Assignar’'s possession. The collection and application of the Rents or the entry upon
and taking possession of the Property as sat out In this saction shall not cure or walve any notice of default under
the Secured Debts, this Assignmant, or Invalidate any act pursuant to such notice. The enforcement of such
remedy by Lander, onca exercised, shall continue for so long as Lender shall elect, notwithstanding that such
collaction end application of Rents may have cured the original default.

{page S0t 7}
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H, Walver. Except as otherwise required by law, by choosing any one or more of these ramedies you do not give up
. any other remedy. You do not waive a default if you choose not-to use 8 remedy, By electing not to uss eny
remedy, you do not walve your right to later consider the event a default and to use any remadies if the default
continuas or cccurs again.

12. APPOINTMENT OF A RECEVER. On or after an Assignor's default, Assignor agrees to Lsnder making an application
to the court for an appolntment of & receiver for tha benefit of Lender to take possession of the Proparty and tha
Leases, with the power to recelve, collect and apply the Rents. Any Rents collscted will be spplied as the court
authorizes to pay taxss, to provide Insurance, to make repairs and to pay costs ar any othar expenses relating to the
Property, the Leases and Rents, and any remaining sums:shall be epplied to the Secured Debts. Assignor agrees that
this appointment of e recsiver may be without giving bond, without refarence to tha then-existing value of the
Property, and without regard to the insolvency of any pereon liable for eny of tha Secured Debts. ;

13. COLLECTION EXPENSES AND ATTORNEYS' FEES. To the extent permitted by law, Assignor agrees to pay all
axpenses of collection, enforcsment or protection of Lender’s rights and remedies under this Asgignment. Unless the
applicable law that governs this Assignment is North Dakota, expenses include, but are not limited to, reasonable
attornays’ fees, court costs and other logal axpenses. Thess expanses are due and payable immediately. These
sxpanses will bear Intsrest from the date of paymant until pald in full et the contract Interest rate than In effect for
the Loan. To the extent parmitted by the United States Bankruptcy Code, Assignor agrees to pay the reasonable
sttomneys’ fees Lander Incurs to collect this Assignment as awardad by any court exercising jurisdiction under the
Bankruptcy Code. - :

14. ENVIRONMENTAL LAWS AND HAZARDDUS SUBSTANCES. As used in this section, (1) Environmental Law means,

without limitation, the Comprehensive Environmental Response, Compenaation and Liability Act (CERCLA, 42 U.S.C.

9601 ot seq.), all other federal, atate and locel laws, regulations, ordinances, court orders, attorney general opinions

or Interprative latters concerning tha public heaith, safety, welfere, environment or a hazardous substance; and (2)

Hazardous Substence means any toxic, radiosctive or hazardous materlal, waste, pollutant or contaminant which has

charactaristics which render tha substance dangerous or potentially dangerous to the public health, safety, welfare or

environment. The term includes, without limitation, any substances defined as “hazardous material,” “toxic
substances,” "hazardous weste," “hazardous substance,” or "ragulated substances” under any Environmental Law.

Assignor represents, warrants and agrees that: .

A. Except as previously disclosed and acknowledged in writing to Lender, no Hazérdous Substance has been, lg, or
will be located, transported, manufactured, treated, refined, or handled by any person on, under or about the
Property, except in the ordinary course of businsss and In strict compiiance with all spplicable Environmental Law.

B. Except as previously disclosed end acknowledged In writing to Lender, Asslignor has not and will not cause,
contribute to, or permit the release of any Hazardous Substsnce on the Property.

C. Assignor will inmediately notify Lender if (1) a release or threatenad reisase of Hazardous Subsgtance occurs on,
undsr or'about the Property or migrates or threatens to migrate from nearby property; or {2) there is a violation of
any Environmental Law concerning the Property. In such an event, Asslignor wiil take all nacessary remedial action
In accordance with Environmental Law. . ‘

D. Except as previously disclosed and acknowledged In writing to Lender, Assignor has no knowledgs of or reason to
bslieve thare is any pending or thredtened Investigation, clalm, or proceeding of any kind relating to (1) any
Hazardous Substance located on, undsr or about the Proparty; or {2) any violation by Assignor or any tenant of
any Environmental Law. Assignor will immediately notify Lender In writing 8s.soon as Asslignor has reason to
belleve thers is any such panding or threatened investigation, claim, or procesding. In such an event, Lsnder has
the right, but not the obligation, to participate in any such proceading Including the right to recelve coples of any
documents ralating to such proceedings.

E. Except as previously disclosed and acknowledgod in writlng to Lender, Assignor and every tenant have been, are
and will remain In full compliance with any applicabls Environments! Law.

F. Except s previously disclosed and acknowiedged in writing to Lender, there are no underground storage tenks,
private dumps or open wells located on or under the Property and no such tank, dump or well will be added uniess
Lender first consents in writing.

G. Assignor will regularly inspect the Property, monitor the activities and operations: on the Property, and confirm that
all permits, licenses or approvals required by any applicable Environmental Law are obtained and complied with,

H. Asslignor will permit, or cause any tenant to permit, Lender or Lender’s agem to enter and inspect the Property and
review &ll records st any reascnable time to determine (1) the exlstence, location and nature of any Hazardous
Substance on, under or about the Property; (2} the existance, location, nature, and megnitude of any Hazerdous
Substance that has been released on, under or about the Property; or {3) whethsr or not Assignor and any tanant
ara In‘compliance with applicable Environmental Law. )

~ (page 5of 7)
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l.  Upon Lender's request and at any time, Aesignor agress, at Assignor's expanss, to engage a qualified
environmental engineer to prepere an environmentsa! sudit of the Property and to submit the results of such audit
to Lender. Ths choica of the environmental engineer who will perform such audit is subject to Lender’s approval.

J. Lander has the right, but not tha obilgation, to parform eny of Assignor'a obligations under this section at
Assignor’'s expanse. .

K. As'a consequence of any breach of any representation, warranty or promise made In this section, {1} Assignor will
indemnify and hold Landar and Lender's successors or assigns harmless from and egainst ail losses, claims,
demands, lisbilitisa, damages, cleanup, response and remediation costs, penaities and expenses to the extent
parmitted by law, including without limitation all costs of litigation and attorneys’ fess; which Lender and Lender's
BUCCEB80rS or assigns may sustain; and {2} at Lender’s discretion, Lender may relesse this Asslgnmant and in
raturn Assignor will provids Lendsr with collateral of at least equal value to the Property secured by this
Assignmant without prejudice to any of Lender’s rights under this Assignment. -

L. Notwithstanding any of the language contained In this Assigrment to the contrary, the terms of this section wlil
survive any foreclosure or satisfaction of this Assignment regardless of any passage of title to Lendar or any
disposition by Lender of any or all of the Property. Any claims and defenses to the contrary are hereby walved.

16. TERM. This'Assigrment will remain In full force and sffect until the Secured Debts are paid or otherwise discharged
. and Lender I8 no longer obligated to advance funds under any loan or credit agresment which Is a part of the Secured
Debts. If any or all paymaents of the Secured Debts are subsequently invalidated, declared vold or voldable, or set
aside and are required to bs repald to & trustes, custodlan, receiver or any other party under any bankruptcy ect or
other state or federal law, then the Secured Debts will be revived and will continus in full force and affect as if this
payment had not baen made,

18. CO-SIGNERS. If Assignor signs this Assignmant but doss not sign the Secured Debts, Assignor does so only to assign
Asslgnor's [nterest in the Property to secure paymant of the Secured Debts and Assignor doss not agree to bs
personally liable on the Sacired Debts. If this Assignment secures a guaranty between Lender and Assignor, Assignor
agrees to waive any rights that may prevent Lender from bringing sny action or claim against Assignor or any party
indebted under the obfigation. These rights may Include, but are not limited to, any antl-deficiency or ona-action laws.

17. WAIVERS. Except to the extent prohibited by law, Assignor waives all homestead exemption rights ralatin§ to the
_ Property.

18. U.C.C. PROVISIONS. .
[ construction Loan. This Assignment secures an obligation Incurred for the construction of an improvement on the

Property, ' 3

19. OTHER TERMS. If checked, the following ere applicable ta this,Assignment:
3 Una of Credit. The Secured Dabts include a revolving.line of credit provision. Although tha Secured Debts may be
reducad to a zero balancs, this Assignment will remain in éffect unfil ths Secured Debts and all underlying
apresments have been terminated in writing by Lender. F '

] Additiona! Terms. : T

faoelt,
PR

20. APPLICABLE LAW. This Assignment is governsd by the laws of South Cerolina, axcept to the extent otherwise
requirad by the laws of tha Jurisdiction where the Praperty Is located, and the United States of America.

21. JOINT AND INDIVIDUAL LIABILITY AND SUCCESSORS. Each Assignor’s obligations under this Assignment are
Indepandent of the obligations of any other Assignor. Lender may sue each Assignor individuslly or together with any
other Assignor. Lender may releass any part of tha Property and Assignor will still be obligated undar this"Assignment
for the remaining Proparty. The duties and bensfits of this Asslgnmant will bind and banefit the successors and
sasigns of Lender and Assignor. ' . : e

22. AMENDMENT, INTEGRATION AND SEVERABILITY. This Assignment may not be amended or modified-by oral
agresment. No smendment or modification of this Assignment s effactive unless mads in writing.and expcuted by
Assignor and Lender. This Assignment is the complete and final expression of the agresmant. if any provisionof this

tpogs§of 7
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Assignment Is unenforceable, then tha unenforceable provision will ba aevered and the remaining provisions will stil
be snforceable.

23. INTERPRETATION. Whaenever used, the singular includes the plural and the plural Includes the singular. The section
hoadings are for conveniance only and are not to be used to interpret or defing the terms of this Assignment.

24. NOTICE, FINANCIAL REPORTS AND ADDITIONAL DOCUMENTS, Unlass otherwise required by lsw, any notice will be
given by delivering it or mailing it by firet class mall and by registered or certified mall, return racelpt requested, to tho
appropriate party’s address listed in the DATE AND PARTIES section, or to sny other address designated In wrlting.
Notice to one party wiil be deemed to be notice to all partiss. Assignor will Inform Lender in writing of any change in
Assignor’s name, address or other application information. Assignor will provide Lender any financlal statements or
information Lender requests. All financlal statemeénts and information Assignor gives Lender will be correct and
complete. Assaignor agrees to sign, deliver, and file any additional documents or certifications that Lender may
consider necassary to parfect, continue, and preserve Assignor’s obligations under this Assignment and to confirm
Lender's fien status on any Property. Time is of the egsence.

25. SIGNATURES, By signing under seal, Assignor agrees to the térms and covenarts conteined in this Aés!gmnent.
Assignor also acknowledges receipt of a copy of this Assignment.

{Entity Name) ' ~

= (Sasl) {Sasl)
{Ssghowrel ARTHONY M WHITFIELD {Slgnature}

Signad, sealed and delivered in the presence of:

/4

(Witnasal . {Witness)

PROBATE:

STATE OF South Carolina  COUNTY OF ___Charleston } ss.

Personally appsared bsfore me the undergignod who, belng duly swom, deposed and sald that (s)he saw
the Assignor {(and sach Assignor if morgs H8) 5 seal and deliver the foregoing Assignment and that {s)he,
together with the other witness whose, CY itness, witnesasd the sxacution thereof.

&>

(7

§ /0TAp 0%

Sworn to and subscribed before me ghis ddy 2
. =17 LS s :

of April, 2007 5'&\ o NS

%,/

O
N

%6}\_..#

%,

'ﬂlm Public for South c:'nmum:"‘um....l.i..‘...u\‘g

My commission expires: ___{- 28. 22! £

%
%,

\)
(7
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 Exhibit "A”

ALL that certain plece, parcel or tract of land, situate, lying and being In the Town of Mt.
Pleasant, Charleston County, South Carolina, shown and designated as Lot 78, on that
certain plat prepared by Mark S. Busey, S.C.R.L.S., entitied “A FINAL SUBDIVISION PLAT
OF PHASE 2 WHISPERING MARSH, DUNES WEST, OWNED BY JOHN WIELAND HOMES OF
SOUTH CAROLINA, LOCATED IN THE TOWN OF MT. PLEASANT, CHARLESTON COUNTY,
SOUTH CAROLINA” sald plat belng dated January 13, 2000 and duly recorded In the
Charleston County RMC Office in Plat Book ED, Page 822. Reference to sald plat Is hereby
made for a more complete description as to distances, courses, metes and bounds.

BEING the same premises as cdnveyed to the Mortgagor herein by deed of Dennls E. Harrls
and Robin J. Harris dated this date and recorded simultaneously herewith.
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CHARLES 'S-; BEANSTEIN, ESQUIRE ‘ T ' ) RoBerT A. BERNSTEIN, ESOQUIRE
cbernstein@bernsteinpa.com ( September 5, 2012 .. rbernstein @ bernsteinpa.com

The Honorable Julie J. Armstrong
CHARLESTON COUNTY CLERK OF COURT
100 Broad Street, Suite106

Charleston, SC 29401

“Re:  Harbor National Bank .
\2 Anthony M. Whitfield and Cindy
Whitfield

Dear Ms. Armstrong:

Enclosed herein for filing please find a Civil Coversheet, Lis Pendens, Summons and
Complaint, along with our firm’s check to cover the filing fee. Please file the originals with your
office, and return a clocked copy to us in the envelope enclosed herein for your convenience. We
appreciate your assistance, and should you have any questions, please do not hesitate to call or write
at your convenience. With kind regards, we are

Yours Very Truly,

BERNSTEIN & BERNSTEIN, P.A.

bt A, s e

Robert A. Bernstein .

cc:  Mr. Ryan Werking
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STATE OF SOUTH CAROLINA ! ﬁ L E D "IN THE COURT OF COMMON PLEAS
o AMIl: SHOR THE NINTH JUDICIAL CIRCUIT

COUNTY OF CHARLESTONI{iH SEP | CASE NO.: 2012-CP-10-5887

ARMSTRONG

HARBOR NATIONAL BANK, JU}:&;{‘ £ COURT :
Piay ‘g I

REPLY TO THIRD AMENDED ANSWER,
V. AFFIRMATIVE DEFENSES, AND
COUNTERCLAIMS
ANTHONY M. WHITFIELD AND CINDY
WHITFIELD,

Defendants.

The Plaintiff, replying to the allegations of the Third Amended Answer, Affirmative
Defenses, and Counterclaims, would show unto this Court:

1. Each and every allegation contained in said Third Amended Answer, Affirmative
Defenses and Counterclaims not hereinafter specifically admitted is denied.

2. The allegations of Paragraphs One (1) through Nineteen (19) of the Answer,
Affirmative Defenses and Counterclaims fail to make allegations against the Plaintiff requiring a
response; to the extent they make such allegations, the same aré hereby denied.

3. Responding to the allegations of Paragraph Twenty (20) of the Thi;d Amended
Answer, Affirmative Defenses and Counterclaims, the Plaintiff admits that the Defendant applied
to the Plaintiff for a credit commitment to purchase and refinance commercial real estate in the
furtherance of his business in the Berkeley, Dorchester and Charleston County areas, and that the
Defendant had financed other transactions with Southtrust Bank; the remaining allegations of
Paragraph Twenty (20) of the Third Amended Answer, Affirmative Defenses and Counterclaims
are denied. |

4, The allegations of Paragraphs Twenty-One (21) and Twenty-Two (22) of the
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Third Amended Answer, Affirmative Defenses and Counterclaims are denied.

5. Responding to the allegations of Paragraph Twenty-Three (23) of the Third
Amended Answer, Affirmative Defenses and Counterclaims, the Plaintiff admits that it provided
the attached Exhibit “A” to the Defendént setting forth the terms and conditions upon which it
would agree to extend cfedit to the Deféndant, the terms and conditions of which are explicitly
set forth in the said correspondence, and the Plaintiff craves reference to the said correspondence
to determine the terms and conditions of such commitment; any allegations contained in
Paragraph Twenty-Three (23) of the Third Amended Answer, Affirmative Defenses and
Counterclaims not hereinafter specifically admitted are denied.

6. The allegations of Paragraph Twenty-Four (24) qf the Third Amended Answer,
Affirmative Defenses and Counterclaims are denied.

7. Responding to the allegations of Paragraph Twenty-Five (25) of the Third
Amended Answer, Affirmative Defenses and Counterclaims, the Plaintiff admits that the
Defendant chose a fixed interest fate as set forth in the applicable Note; any allegations cpntained
in Paragraph Twenty-Five (25) of the Third Amended Answer, Afﬁrmétive Defenses and
Counterclaims in addition to or other than this specific admission are denied.

8.~ The allegations of Paragraph Twenty-Sif( (26) of the Third Amended Answer,
Affirmative Defenses and Counterclaims are denied.

9. Responding to the allegations of Paragraph Twenty-Seven (27) of the Third
Amended Answer, Affirmative Defenses and Counterclaims, the Plaintiff admits that the
~ Defendant made payments under the terms of and pursuant to the Promissory Note; any

allegations contained in Paragraph Twenty-Seven (27) of the Third Amended Answer,
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Affirmative Defenses and Counterclgims in addition to or other than this specific admission are
denied.

10. Responding to the allegations of Paragraph Twenty-Eight (28) of the Third
Amended Answer, Affirmative Defenses and Counterclaims, the Plaintiff admits that it requested
copies of the Defendant’s tax returns pursuant to the terms of line of credit and the note and
mortgage, that Defendant .requested to be provided with a lower interest rate, and that the
Plaintiff was considering terminating the loans dﬁ’e to the Defendant’s failﬁre to ‘provide
necessary documentation; any allegations contained in Paragraph Twenty-Eight (28) of the Third
Amended Answer, Affirmative Defenses a;nd Counterclaims in addition to or other than this
specific admission are denied.

11.  Responding to the allegations of Paragraph Twenty-Nine (29) of the Amended
Answer, Affirmative Defenses and Counterclaims, the Plaintiff admits that it wrote to the

©  Defendant again advising of the need for sufficient financial information, including tax returns,
to evaluate the proposal to renew loans with the Defendant, t'hat the Defendant thereafter advised
of the completion of the tax returns, that the Defendant requested modified terms for the loans,
and that Angela Bell communicated with a senior credit analyst regarding the successful receipt
of required documentation from the Defendant; any allegations contained in Paragraph
Twenty-Nine (29) of the Amended Answer, Affirmative Defenses and Counterclaims in addition
to or other than this specific admission are denied.

12.  Responding to the allegations of Paragraph Thirty (30) of the Third Amended
Answer, Affirmative Defenses and Coﬁnterclaims, the Plaintiff admits the Notes secured By

mortgages on 732 Gahagan and 110 Mepkin matured by their terms, that in a meeting with the
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Defendant that an agreement was reached upon the teﬁns and conditions upon which certain
loans could be renewed, that renewal terms included the tel.'ms contained in a June 26, 2012 letter
toAMr. Whitfield; any allegations contained in Paragraph Thirty (30) of the Third Amended
Answer, Affirmative Defenses and Counterclaims in addition to or other than this specific
admission are denied.

13.  Responding to the allegations of Paragraph Thirty-Ohe (31) of the Third Amendéd
Answer, Affirmative Defenses and Counterclaims, the Pla_lintiff admits the Scott Warren issued a
terms letter to Mr. Whitfield setting forth the terms and conditions under which it would agree to
renew the loans in existence, and that the letter is attached to the Third Amended Answer,
Affirmative Defenses and ACounterclaims as Exhibit “B”; any allegations contained in Paragraph
Thirty-One (31) of the Third Amended Answer, Affirmative Defenses and Counterclaims in
addition to or other than this specific admission are denied.

14.  Responding to the allegations of Paragraph Thirty-Two (32) of the Third
Amended Answer, Affirmative Defenses and Counterclaims, the Plaintiff admits the Plaintiff
attended a scheduled closing at the office of attoméy Mark Weeks, that it was discovered that
Defendant had transferred an interest in the Black Rush property to his ex-wife, Cindy Whitfield,
and that it was required as a condition of the closing either that Mrs. Whitfield sign the new
mortgage or that a titlé endorsement be obtained; any allegations contained in Paragraph
Thirty-Two (32) of the Third Amended Answer, Affirmative Defenses and Counterclaims in
addition to or other than this specific admission are denied.

15. Responding to the allegations of Parag_raph Thirty-Three (33) of the Third

Amended Answer, Affirmative Defenses and Counterclaims, the Plaintiff admits the closing of
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the new loans never took place; any allegations contained in Paragraph Thirty-Three (33) of the
Third Amended Answer, Affirmative Defenses and Counterclaims in addition to or other than

this specific admission are denied.

FOR A FIRST DEFENSE TO THE FIRST COUNTERCLAIM
(DENIAL)

- 16. Responding to the allegations of Paragraph Thirty-Four (34) of the Third
Amended Answer, Affirmative Defenses and Counterclaims, the Plaintiff repeats and realleges
the allegations of Paragraphs One (1) through Fifteen (15) of this Reply as if répeated herein
verbatim.

17. The allegations of Paragraphs Thirty-Five (35), Thirty-Six.(36), and Thirty-Seven
@3 7)‘of the Third Amended Answer, Affirmative Defenses and Counterclaims are denied.

FOR A FIRST DEFENSE TO THE SECOND COUNTERCLAIM
(DENIAL) |

18. Responding to the allegations of Paragraph Thirty-Eight (38) of the Third
Amended Answer, Affirmative Defenses and Counterclaims, the Plaintiff repeats and realleges
‘the allegations of Paragraphs One (1) through Seventeen (17) of this Reply as if repeated herein
verbatim. |

19. Responding to the allegations of Paragraph Thirty-Nine (39), the Plaintiff admits
that it proposed to finance the line of credit through either a fixed rate or floating rate to be
chosen by the Defendant, and that it stated its intention to agree to refinance the book of loans the '
Defendant had with the Plaintiff provided that the Defendant met the terms and conditions
imposed upon the proposed transaction; the remain‘Aing allegations of Paragraph Thirty-Nine (39)

of the Third Amended Answer, Affirmative Defenses and Counterclaims are denied.
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20.  The allegations of Paragraph Forty (40) of the Third Amended Answer,

Affirmative Defenses and Counterclaims are denied.

FOR A FIRST DEFENSE TO THE THIRD COUNTERCLAIM
(DENIAL)

21.  Responding to the allegations of Paragraph Forty-One (41) of the Third Amended
Answer, Affirmative Defenses and Counterclaims, the Plaintiff repeats and realleges the
allegations of Paragraphs One (1) through Twenty (20) of this R_ep]y as if repeated herein
verbatim. |

22.  The allegations of Paragraphs Forty-Two (42), Forty-Three (43), Forty-Four (44),
Forty-Five (45), Forty-Six (46) and Forty-Seven (47) of the Third Amended Answer, Affirmative
Defenses and Counterclaims are denied.

FOR A FIRST DEFENSE TO THE FOURTH COUNTERCLAIM
(DENIAL)

23.  Responding to the allegations of Paragraph Forty-Eight (48) of the Third
Amended Answer, Affirmative Defenses and Coumercléims, the Plaintiff repeats and realleges
the allegations of Paragraphs One (1) through Twenty-Two (22) of this Reply as if repeéted
herein verbatim.

24.  Responding to the allegations of Paragraphs Forty-Nine (49) of the Third
Amended Answer, Affirmative Defenses and Counterclaims, the Plaintiff admits that it proposed
to finance the line of credit through either a fixed rate or floating rate to be chosen by the
Defendant, and that it stated its intention to agree to refinance the book of loans the Defendant
had with the Plaintiff proviaed that the Defendant met the terms and conditions imposed upon

the proposed transaction; the remaining allegations of Paragraph Forty-Nine (49) of the Third
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Amended Answer, Affirmative Defenses and Counterclaims are denied.
25. The allegations of Paragraphs Fifty (50) and Fifty-One (51) of the Third Amended
Answer, Affirmative Defenses and Counterclaims are denied.

FOR A FIRST DEFENSE TO THE FIFTH COUNTERCLAIM
(DENIAL)

26. Responding to the allegations of Paragraph Fifty-Two (52) of the Third Amended
Answer, Affirmative Defenses and Counterclaims, the Plaintiff repeats and realleges the
allegations of Paragraphs One (1) through Twenty-Five (25) of this Reply as if repeated herein
verbatim. |
| 27.  The allegations of Paragraphs Fifty-Three (53), Fifty-Four (54), Fifty-Five (55)
and Fifty-Six (56) of the Third Amended Answer, Affirmative Defenses and Counterclaims are

denied.

FOR A FIRST DEFENSE TO THE SIXTH COUNTERCLAIM

(DENIAL) :

28. Responding to the allegations of Paragraph 57 (57) of the Third Amended
lAnswer, Affirmative Defenses, and Counterclaims, the Plaintiff repeats and realleges the
allegations of Paragraphs One (1) through Twenty-Seven (27) of this Reply as if repeated herein
verbatim. | | |

29. The allegetions of Paragraphs Fifty-Eight (58), Fifty-Nine (59) and Sixty (60) of
the Third Amended Answer, Affirmative Defenses and Counterclaims are denied.

FOR A FIRST DEFENSE TO THE SEVENTH COUNTERCLAIM
(DENIAL)

30. Responding to the allegations of Paragraph Sixty-One (61) of the Third Amended
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Answer, Affirmative Defenses, and Counterclaims, the Plaintiff repeats and realleges the
allegations of Paragraphs One (1) through Twenty-Nine (29) of this Reply as if repeated herein
verbatim. |

31.  The allegations of Paragraphs Sixty-Two (62), Sixty-Three (63), and Sixty-Four
(64) of the Third Amended Answer, Affirmative Defenses and Counterclaims are denied.

FOR A SECOND DEFENSE
(STATUTES OF LIMITATIONS)

32.  Further responding to the allegations of all Counterclaims, the Plaintiff would
show that such claims are barred by the applicéble statutes of limitations, for which reason the

Defendant cannot recover in any sum whatsoever.

FOR A THIRD DEFENSE
(FAILURE TO STATE A CLAIM)

33.  Further responding to the allegations of all Counterclaims, the Plaintiff would
show that such Counterclaims fail to state claims upon which relief can be granted, for which

reason the Defendant cannot recover in any sum whatsoever.

FOR A FOURTH DEFENSE
(LACK OF RELIANCE)

34. Further responding to the allegations of the Second and Third Counterclaims, the

Plaintiff would show that the Defendant failed to rely or have any right to rely upon the alleged

representations other than as contained in the written contracts between the parties, for which

reason the Defendant cannot recover in any sum whatsoever.

FOR A FIFTH DEFENSE
(REGULATED TRANSACTIONS)

35. Further responding to the allegations of the Fourth Counterclaim, the Plaintiff
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would show that the actions and activities of the Plaintiff are regulated by the state and federal
government, that the performance of said actions were in compliance with said state and federal
regulations, and thus that the transactions are exempt from S.C. Code Ann. §39-5-10 et seq.

FOR A SIXTH DEFENSE
(OTHER CLAIM ALREADY PENDING)

' 36.  Further responding to the allegations of the Couﬁterclaims, the Plaintiff would
show that another action is .pending between the same parties for the same counterclaims, for
which reason the said counterclaims are improper and should be dismissed pursuant to Rule
12(b)(8), SCRCP.

FOR A SEVENTH DEFENSE
(STATUTE OF FRAUDS)

37.  Further responding to the allegations of the Counterclaims, the Plaintiff would
show that Defendant’s claim fails to comply with the statute of frauds, S.C. Code § 32-3-10, and

the lender liability statute of frauds, S.C. Code § 37-10-107.

WHEREFORE, having fully responded to the allegations of the Third Amended Answer,
- Affirmative Defenses and Counterclaims, the Plaintiff rays that the same be dismissed, and that

. this Court enter judgment for the relief sought in the Complaint.

y/AY

Brian C. Duffy

Seth W. Whitaker

DuUrFY & YOUNG, LLC

96 Broad Street

Charleston, South Carolina 29401
(843) 720-2044 (phone)

(843) 720-2047 (fax)
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and

Robert A. Bernstein
BERNSTEIN & BERNSTEIN, P.A.
Post Office Box 20519
Charleston, SC 29413-0519
(843) 529-1111

(843) 529-0035 (fax)
Attorneys for the Plaintiff

September 10, 2014
Charleston, South Carolina
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS
FOR THE NINTH JUDICIAL CIRCUIT

COUNTY OF CHARLESTON CASE NO.: 2012-CP-10-5887
HARBOR NATIONAL BANK,
Plaintiff,
' CERTIFICATE OF SERVICE
v.

ANTHONY M. WHITFIELD AND CINDY
WHITFIELD,

Defendants.

The undersigned, an employee of Duffy & Young, LLC, does hereby certify that on
September 10, 2014, he/she served a copy of the Reply of the Plaintiff to the Third Amended
Answer, Affirmative Defenses and Counterclaims upon Anthony M. Whitfield by placing a copy
of the same in the United States Mail, postage prepaid, and addressed to the following:
Brent S. Halversen, Esquire
HALVERSEN & ASSOCIATES, LLC

171 Church Street, Suite 330
Charleston, SC 29401

AG

2

qam:

-

Daniel S. Slotchiver, Esq.
Andrew J. McCumber, Esq.
SLOTCHIVER & SLOTCHIVER, LLP
44 State Street

Charleston, SC 29401

14003 40 M¥3713

ONOYISHYY T 37NT
WS <1 WY 01 d3SHin

DUFFY & YOUNG, LLC \/
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLE3S fﬁ}
) N (/6_ 3 ~,.'
COUNTY OF CHARLESTON ) & % (@
CASE NO. 2012-CP-10-5887 6‘;&9%_ ® e
< 2,

HARBOR NATIONAL BANK, X P

s N

G, B

Plaintiff, ’&% '

DEFENDANT'S FIFTH AMENDED
ANSWER, AFFIRMATIVE DEFENSES,
CROSSCLAIM AND COUNTERCLAIMS

VS.

ANTHONY WHITFIELD, CINDY
WHITFIELD AND DAVID SWANSON (Breach of Contract, Breach of Contract
Accompanied by Fraudulent Act,
Negligent Misrepresentation, Fraud in the
Inducement, Unfair Trade Practices,
Promissory Estoppel, Tortious
Interference with Prospective Contractual
Relations, Abuse of Process, Civil

Conspiracy, and Equitable Indemnity)

Defendants.

L g L L R W P A e

(Jury Trial Demanded)

TO: ROBERT A. BERNSTEIN, BRIAN.DUFFY. AND SETH WHITAKER, ATTORNEYS
FOR PLAINTIFF
Comes now Defendant, Anthony Whitfield (hereinafter, “Mr. Whitfield") and
responds to the allegatiohs of Plaintiff's Complaint as follows:

1. Mr. Whitfield admits the allegations of Paragraphs 2, 3, 4, 10and 19.

2. Mr. Whitfield denies, the allegations of Paragraphs 15 and 27 to the

extent such Paragraphs reference previous allegations which are herein
denied.
3. Mr. Whitfield admits an assignment was made but denies the event

of default as alleged in Paragraph 20, 28, 25, 26 and 27.
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4. Mr. Whitfield denies Paragraphs 1, 5, 6, 7, 8, 9, 11, 12, 13, 14, 186,
17, 18, 20, 21, 22, 23, 24, 25, 26, 28 and 29.
5. Mr. Whitfield denies each and every allegation not specifically

enumerated herein.

FIRST AFFIRMATIVE DEFENSE

6. Plaintif’s claims to foreclose on the 2007 Mortgage should be
waived, estopped, barred, and/or dismissed as Defendant made all payments
as was required under the Note and was told by Plaintiff numerous times that

- the maturity date as referenced in the Note would be automaticélly extended.
SECOND AFFIRMATIVE DEFENSE

7. PIainfiff's claims in equity are barred by the doctrine of unclean

hands and equitable estoppel.

THIRD AFFIRMATIVE DEFENSE

8. Plaintiff's action should be barred by the doctrines of unconscionability,
waiver, fraud and duress. |
FOURTH AFFIRMATIVE DEFENSE
g. Plaintiff has failed to comply with the mandatory provisions of the South
Carolina Supreme Court AdministratiQe Order 2011-05-02-01. As such, this matter should

be stayed or dismissed.

FIFTH AFFIRMATIVE DEFENSE

Plaintiff's Failure to Provide Required Truth in Lending Disclosures; Set-Off

10.  Defendants, whose ownership interest in the residential property being
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foreclosed . upon with address of 1055 Black Rush Circle, Mount Pleasant, SC 29466 (the
“Subject Property") is subject to the security interest created by the Plaintiffs 2007
mortgage, elect to rescind the mortgage and note being foreclosed upon (the * 2007
Loan”).

Plaintiff violated TILA and Regulation Z by, inter alia:

a. failing to provide fnterest rate disclosures at the 2007 closing;

b.  failing to provide material disclosures in a form Defendants could

keep prior to consummation of the 2007 closing;

C. failing to provide Notices of Right to Cancel;

d. failing to provide disclosures as part of the 2007 Loan.

11.  Plaintiff was obligated to provide the information set forth in the preceding
Paragraph as Plaintiff knew, at all material times, that the subject proper_ty.was residential
and was Defendant Cindy Whitfield's primary residence.

12.  Plaintiff's violations of the Truth-in-Lending Act give rise to a three year
continuing right of rescission ;m the part of Defendants.

13.  Defendants hereby elect to rescind the 2007 loan transaction with Plaintiff,
pursuant to the continuing right of rescission.

14.  When a consumer elects to rescind pursuant to the Truth-in-Lending Act,
any security interest taken in connection with the transaction becomes void. 15 US.C. §

1635(b).

15. When-a consumer elects to rescind pursuant to the Truth-in-Lending Act,

the consumer is not liable for any finance or other charge. 15 U.S.C. § 1635(b).

16.  The 2007 mortgage that is the subject of this foreclosure action was taken

Page 3 of 24

R. 377



in connection with the transaction that Defendant has elected to rescind.
17.  Defendant has the ability to tender repayment of their rescission obligations
through procurement of a buyer of the home.

18.  Since the mortgage is void, the foreclosure action must be dismissed.

SIXTH AFFIRMATIVE DEFENSE

18.  Upon information and belief, the subject note attempted to be foreclosed
upon is not the original note and therefore Plaintiff does not have standing pursue this

foreclosure action,

COUNTERCLAIMS

Factual Allegations

20. In 2006, Mr. Whitfield approached Charlie Rivers (hereinafter, “Mr. Rivers”)
of Harbor National Bank to purchase and refinance certain real estate in the lowcountry
counties of Berkeley, Dorchester and Charleston. Mr. Rivers previously helped Mr.
Whitfield refinance over 25 loans when Mr. Rivers was a loan officer with Southtrust Bank.
These loans always had 30 year terms and never had balloon payments or required
refinancing or re-approval.

21.  Mr. Rivers promised Mr. Whitfield the same loans as he was previously
given by Mr. Rivers, to-wit, 30 year loans with the best rate possible, with a ¥ point
origination fee. There was no mention of balloon payments or re-qualification anytime
during the 30 year loans. After a review of Mr. Whitfield’s financial condition, Mr. Rivers

approved $1.5 million in loans to refinance rental properties. At the time, Mr. Whitfield
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made clear to Mr. Rivers that the loans could not have demand features or have a balloon
payment. Mr. Rivers agreed.

22. In reliance on Mr. Rivers' representations, Mr. Whitfield purchased the
property at 1055 Black Rush Circle, Mount Pleasant, SC 29466 (hereinafter, “the Subject
Property” or “Black Rush Property”).

23.  Onorabout March 27, 2007 Mr. Whitfield was provided documentation from

Plaintiff stating that Mr. Whitfield would have the choice of a 7.5% interest rate or a floating V

rate of prime minus ¥ % (See Exhibit "A” attached hereto).

24. Plaintiff was aware at all material times, before and after the loan was
closed, that the home was being purchased as a primary residence for Mr. Whitfield's ex-
wife, Cindy Whitfield.

25. Despite being provided documentation by Plaintiff that Mr. Whitfield would
have the choice of a 7.5% interest rate or a floating rate of prime minus ¥ %, Mr. Whitfield
was provided the higher 7.5% rate as opposed to the lower floating rate of prime minus
Ya %.

26. Despite being provided documents at the closing with a April 13, 2012
maturity date on some of the loans, Mr. Whitfield was assured numerous times by loan
officer Angela Bell that the maturity date was just a formality and in fact was just a renewal
date and would be extended automatically with only adjustments of interest without any
re-qualifying or costs to extend. Despite making such assurances to Mr. Whitfield, loan
officer Angela Bell determined as early as 2010 that the loans would not be renewed as
she felt Mr. Whitfield was not providing financial information to her. At the time she

indicated she needed to “grease the wheel!” with Mr. Whitfield's accountant so the
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accountant would tell her more information about Mr. Whi‘tﬁeld's financial status.

- 27.  Because of Ms. Bell's assurances and representations, Mr. Whitfield made
payments on the loan for the subject properties from the origination of the loan every
month until the renewal date. |

28. In January, 2012, Plaintiff asked Mr. Whitfield for a copy of his recent tax
returns so that the loan could be automatically extended. As late as February 6, 2012,
loan officer Angela Bell sent an email to Mr. Whitfield asking him for tax information to
work on the “renewals.” On February 21, 2012, Mr. Whitfield informed loan officer Angela
Bell that he was under some financial pressure, that his health was suffering, and that he
wanted interest rates on par with the other mortgages he held with other banks. The
following day, Ms. Bell informed Harbor National Bank personnel (but not Mr. Whitfield)
that she was going to let Mr. Whitfield know that she would be asking him to move the
loans. Although she informed others of her intention not to renew the loans, Ms. Bell never
told Mr. Whitfield that he needed to move the loans- at ény point in time. Had Mr. Whitfield

_known Plaintiff never intended to rénew the Ioan., Mr. Whitfield would have previously
refinanced the loan with another lender at a time when it was possible.

29. One week later, on February 28, 2012 loan officer Angela Bell wrote Mr.
Whitfield to let him know that she would have to have his 2010 tax returns in order to
request approval for renewal of his upcoming maturing loans. On April 2, 2012, Mr.
Whitfield informed loan officer Angela Bell that his 2010 tax retumns were complete and
that he urgently wanted his loans modified since the rates were extremely high, and that
his' health had been an issue. After receiving the information about receivfng the tax

returns, the following day loan officer Angela Bell told a senior credit analyst at Harbor

Page 6 of 24

R. 380



National Bank, “I'm just glad the threats of no renewals finally worked.” Five days later,
on April 8, 2012, Mr. Whitfield suffered a heart attack.

30. Despite making assurances the loans would renew, two notes (732
Gahagan and 110 Mepkin) matured on April 13, 2012 without having been renewed by
the Plaintiff. The note for the Black Rush Property came due on May 3, 2012, again
without renewal. On June 21, 2012 Charlie Rivers orally agreed to modify the notes and
specifically agreed to: (a) extend the notes for a 25 year amortization with another 5 year
maturity: (b) eliminate the need for any principal pay downs; (c) eliminate the need for
additional collateral to secure the notes; (d) eliminate the need to cross collateralize the
loans; (e) waive the default interest rate of 14%; (f) back date the rate of 4775% to the
maturity the May 3, 2012 maturity date; and (g) credit Mr. Whitfield's overpayment of
interest.

31. On June 26, 2012, Harbor National Bank vice president Scott Warren
signed a loan commitment letter to Mr. Whitfield outlining the terms and conditions of the
renewals of all Mr. Whitfield's loans held by Harbor National Bank. The proposed new
loans dropped the interest rate to 4.75% and extended the vmaturities another 5 years.
(See loan commitment, attached hereto as Exhibit “B"). On the same day, Mr. Whitfield
was given drafts of new notes to sign for the closing which was to be held on June 28,
2012. The new documents contained clauses that all of Mr. Whitfield's properties would
be cross collateralized, despite Mr. River's agreement and assurances not to cross
collateralize the properties (See Paragraph 30 (d) herein).

32. In reliance upon Mr Warren's June 26, 2012 commitment letter, Mr.

Whitfield attended a scheduled closing at attorney Mark Weeks' law office. At the closing,
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Mr. Warren informed Mr. Whitfield that a signed endorsement from a title company was
needed so that Mr. Whitfield’s ex-spouse Cindy Whitfield would not be required to sign
the loan documents for the Black RQsh Property, the home that Cindy Whitfield resided
in.! At a certain point, Mr. Whitfield was informed by the closing attorney that the
endorsement could not be procured, that Mrs. Whitfield was refusing to sign the mortgage
to the Black Rush Property, and Mr. Warren proposéd that it would only be possible to
close two of the subject properties -Mepkin and Gahagan, but that if the Black Rush
Property ultimately couldn’t be closed, all properties including Mepkin and Gahagan
would have to be foreclosed upon.

33. Despite Harbor National Bank's representations that a title endorsement
was required to renew the Black Rush Property, Mr. Whitfield has subsequently learned
- that no such endorsement was required from the title company. Moreover, Harbor
National Bank failed to renew any of the loans listed in the June 26, 2012 commitment
letter despite agreeing to do so, willfully breaching their agreements, and causing Mr.
Whitfield damages as to be determined by the trier of fact.

FOR A FOR FIRST COUNTERCLAIM
(Breach of Contract)

34, Mr. Whitfield hereby incorporates the allegations of the foregoing

paragraphs as if fully restated herein.

! Plaintiff also attempted to procure a “Business Purpose Statement” from Mr, Whitfield indicating that the property
was to be used in Mr. Whitfield's business despite having previous knowledge that the Black Rush Property was ina
fact residential property for Mr. Whitfield's ex-wife Cindy Whitfield.
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35. Asdescribed above, Plaintiff indicated before and after the origination of the
loan, verbally and in writing, that the loan to the Subject Property would be automatically
renewed.

36. Despite repeatedly making these representations and reassurances,
Plaintiff failed to renew the loan and instead declared Mr. Whitfield to be in default despite
being paid all monthly installments on time, as and when due, breaching their agreement
with Mr. Whitfield. |

37.  Although Plaintiff ultimately promised in writing to renew the loan on June
26, 2012, Plaintiff refused to close the loan on June 28, 2012, as described above,
~ breaching the terms of the offer contained in the writing. Mr. Whitfield has been injured in
reliance upon Harbor National Bank's promises to him as will shown to the trier of fact,
. including but not limited to, physical and mental distress and financial loss. In addition
thereto, the action>s of the Plaintiff entitle Mr. Whitfield to an award of punitive damages.

FOR A SECOND CAUSE OF ACTION
(Negligent Misrepresentation)

38. Mr. Whitfield hereby incorporates the allegations of the foregoing
paragraphs as if fully restated herein.

39. As described above, Harbor National Bank made affirmative representations
to Mr. Whitfield that: (1) the initial-loans would be 30 year loans; (2) the maturity date
referenced in the Note was simply a renewal date; and (3) the interest rate to be charged
would be Mr. Whitfield's choice of 7.5% or prime minus % %. The Plaintiff also made
representations, and an offer, that the loans would be renewed at 4.75% with a new

maturity date of July 10, 2017.
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40. Plaintiff knew these representations were false, misleading, and incomplete
when they were made. Such representations weré (1) false, misleading and incomplete
when made; (2) were made for a pecuniary interest of the Plaintiff; (3) the Plaintiff owed
a duty of care to convey truthful information to Mr. Whitfield; (4) the Plaintiff breached that
duty by failing to exercise due care; (5) Mr. Whitfield was unaware thaf the representations
were false - and had no reason to suspect they were false as he placed his trust and
confidence in Plaintiff. As such, Mr. Whitfield had a right to rely on such information, and
did so rely on said information to his financial detriment as outlined above. Mr. Whitfield
" has beeh injured in reliance upon Harbor National Bank's promises to him as will shown
to the trier of fact, including but not limited to, physical and mental distress and financial
loss. In addition thereto, the actions of the Plaintiff entitie Mr. Whitfield to an award of
punitive damages.

FOR A THIRD CAUSE OF ACTION -
(Fraud in the Inducement)

41. Mr. Whitfield hereby incorporates the allegations of the foregoing
paragraphs as if fully restated herein.
| 42.  Atorabout the time of the initial loan originations, Plaintiff made affirmative
representations to Mr. Whitfield that: (1) the loans would be 30 year loans; (2) that the
matufity date referenced in the Notes were simply renewal dates; and (3) that the interest
rate to be charged would be Mr. Whitfield’s choice of 7.5% or prime minus % %. The
Plaintiff also made representations, and an offer, that the loans would be renewed at
4.75% with new maturity dates of July 10, 2017. Such representations were faise,

incomplete and misleading when made, were material, were known by the Plaintiff to be
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false, misleading and incomplete, and were intended to be relied upon.

43.  Mr. Whitfield was unaware that the representations were false and had no
reason to suspect they were false, as he placed his trust and confidence in Plaintiff. As
such, Mr. Whitfield had a right to rely on such information, and did so rely on said
information to his detriment financial as outlined above. Had Mr. Whitfield known Plainiff
never intended to renew the loan, Mr. Whitfield would have previouéiy refinanced the loan
with another lender at a time when it was possible. At a minimum, the Plaintiff should
have relayed their concerns about renewals as early as documentary evidence suggest
Harbor National Bank had a concern, to-wit, the year 2010.

44, These fal$e representations were made to induce the Mr. Whitfield to enter
a high cost loan, and V\;ere made by the Plaintiff with the knowledge of their falsity.

45.  Mr. Whitfield reasonably relied‘on the material representations of Plaintiff
and had no knowledge the representations made by the Plaintiff were false and the Mr.
Whitfield was, therefore, fraudulently induced by the Plaintiff to enter into the high cost
loan.

46.  Mr. Whitfield made a mistake in entering into the loan, which mistake was
unilateral. Mr. Whitfield was fraudulently induced by the Plaintiff to make the unilateral
mistake | as a direct, proximate and foreseeable re;un of the fraud, deceit,
misrepresentation, and active concealment perpetrated upodn Mr. Whitfield by the Plaintiff.

47.  Subsequent to the origination of the loan, Mr. Whitfield has been informed

»aknd now believes that the Plaintiff misrepresented the terms of the loan, verbally and in
writing by (1) not receiving 30 year loans, (2) representing that the maturity date was

simply a renewal date; and (3) charging, and refusing to change, the interest rate of 7.5%.
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The Plaintiff also made representations, and an offer, to renew the loans at 4.75% with
a new maturity date of July 10, 2017 as agreed. As such, Mr. Whitfield is entitled to avoid
or rescind the loan and to be returned to the status quo ante whereby the Plaintiff returns
to Mr. Whitfield all monies paid by Mr. Whitfield in exchange for Mr. Whitfield returning
the amount of the loan proceeds to the Plaintiff. In addition thereto, Mr. Whitfield is entitied
to all incidental, consequential, direct and indirect damages proximately caused by
Plaintiff when they fraudulently induced Mr. Whitfield to enter into the loan transaction.
Mr. Whitfield has been injured in reliance upon Harbor National Bank’s promises to him
as will shown to the trier of fact, including but not limited to, physical and mental distress
and financial loss. In addition thereto, the actions of the Plaintiff entitle Mr. Whitfield to an
| award of punitive damages.

FOR A FOURTH CAUSE OF ACTION

(Violation of Federal Trade Commission Act Section 5(a) 15 U.S.C. §45)
(As made applicable through SC Code §39-5-10 et.seq.)

48. Mr. Whitfield hereby incorporates the allegations of the foregqing
paragraphs as if fully restated herein.

49.. As stated above, Plaintiff made affirmative representations to Mr. Whitfield
that: (1) the loans would be 30 year loans; (2) that the maturity dates referenced in the
Notes were simply renewal dates; and (3) that the interest rate to be charged would be
Mr. Whitﬂeld’é choice of 7.5% or prime minus % %. The Plaintiff also represented, and
made an offer, that the loans would be renewed at 4.75% with new maturity dates of July
10, 2017.

50. Plaintiff's acts enumerated above constitute “unfair or deceptive acts or

practices in or affecting commerce,” as those terms are defined in the Act. This prohibition
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applies to all persons engaged in commerce, ipcluding banks. An act or practice is unfair
where it: (1) causes or is likely to cause su§staptial injury to consumers; (2) cannot be
reasonably avoidgd by consumers and; (3) is not outweighed by countervailing benefits
to consumers or to competition. In this case, Plaintiff's actions discussed above have
~ caused substantial injury to Mr. Whitfield.

51.  An act or practice is deceptive where: (1) a representation, omission, or
practice misleads or is likely to mislead the consumer; (2) a consumer's interpretation of
the representation, omission, or practicé is considered reasonable” under the
circumstances and; (3) the misleading representation, omission, or practice is material.
In this case, Plaintiff's actions were deceptive because Plaintiff clearly misrepresented
that the loans would be renewed. Mr. Whitfield has been injured in reliance upon Harbor
National Bank's promises to him as will shown to the trier of fact, including but not limited
to, physical and mental distress and financial loss. In addition thereto, the actions of the
Plaintiff entitle Mr. Whitfield to an award of punitive damages.

FOR A FIFTH CAUSE OF ACTION
(Promissory Estoppel / Detrimental Reliance)

52. Mr. Whitﬁeld hereby incorporates the allegations of the foregoing

paragraphs as if fully restated herein.

53.  Mr. Whitfield relied on the promises of Angela Bell, Charlie Rivers, and Scott
Warren to renew and modify the loans.

54. These promises were unambiguous in their terms and were relied upon by
Mr. Whitfield. In particular, there were no contingencies placed upon the June 26, 2012
written offer to renew any of the loans as title insured first mortgages were already in

place on the subject properties.
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55. The reliance by Mr. Whitfield regarding renewing the loans was more than
expected and more than foreseeable by Harbor National Bank.

56. Mr. Whitfield has been injured in reliance upon Harbor National Bank’s
promises to him as will shown to the trier of fact, including but not limited to, physical and
mental distress and financial loss. In addition thereto, the actions of the Plaintiff entitie

Mr. Whitfield to an awara of punitive damages.

FOR A SIXTH CAUSE OF ACTION
(Breach of Contract Accompanied by Fraudulent Act)

57. Mr. Whitfield hereby incorporates the allegations of the foregoing
paragraphs as if fully restated herein. |

58. As stated above, Mr. Rivers made an agreement to rénew the loans at the
* June 21,-2012 meeting with Mr. Whitfield.

59. Plaintiff breached the agreement with Mr. Whitfield by failing to close the
renewal of the loan which is the subject of this lawsuit. Such breach was made with the
fraudulent intent of never actualﬁy intending to close the renewal when that representation
was made, and such fraudulent intent was manifested by the fraudulent act of claiming a
title endorsement was required to renew the loan when in fact one was never needed.

60. Mr. Whitfield has been injured in reliance upon Harbor National Bank's
promises to him as will shown to the trier of fact, including but not limited to, physical and
mental distress and ﬁnéncial loss. In addition thereto, the actions of the Plaintiff entitle

Mr. Whitfield to an award of punitive damages. .

Page 14 of 24

R. 388



FOR A SEVENTH CAUSE OF ACTION
(Tortious Interference with Prospective Contractual Relations)

61.  Mr. Whitfield hereby incorporates the allegations of the foregoing
paragraphs as if fully restated herein.
| 62. The acts of Plaintiff described herein constituted an interference with Mr.
Whitfield's business, were without justification, were done with improper purpose and

motive, knowing it would place Mr. Whitfield under duress when filing these unfounded

legal proceedings and knowing that it would interfere with Mr. Whitfield's ability to sell

and/or rent his properties.
63. As aresult of Plaintiff's actions Mr. Whitfield has lost the ability to enter into

contracts with identifiable prospective buyers and/or renters of his properties. As a direct

. and proximate result of the Plaintiff's actions, Mr. Whitfield has suffered special damages

including but not limited to a diminished value of their property in the eyes of third parties,
loss of income and loss of profits.

64.' Plaintiffs actions proximately caused actual, consequential, and special
damages, including but not limited to: a) inability to sell and/or rent his propérties to third
parties who meet requirements for sale and/or rental of ‘his properties; b) foreclosure
prbceedings having been instituted on his properties; c) a diminished value of his
properties in the eyes of third parties; d) damage to Mr. Whitfield's reputation and
business standing in the real estate profession; e) ﬁnancial damage to Mr. Whitfield's
business because of time spent away to defend these charges; f) financial damage for
his inability to sell his properties following filing of the lis pendens and lawsuit; g) attorneys’
fees and costs incurred; h) time spent away from work as a result of the lis pendens and

lawsuit; i) emaotional distress to Mr. Whitfield; j) injury to his health and mental pain and
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suffering; and k) adverse tax consequences.

FOR AN EIGHTH CAUSE OF ACTION
(Abuse of Process as to David Swanson and BNC Bancorp through its employee/agent
Scott Warren)

65. Mr. Whitfield hereby incorporates the allegations of the foregoing
paragraphs as if fully restated herein.

66. Mr. Scott Warren claims he called Mr. David Swanson for the advice to
procure a title endorsement in order to renew the loan for the Black Rush Property.

67. Mr. Swanson claims that Mr. Scott Warren called him regarding the
anticipated closing between Mr. Whitfield and Harbor National Bank, said closing set to
occur on June 28, 2012. |

68. Despite providing such sworn testimony by each Mr. Scott Warren and
Mr. David Swanson that thisvadvice was given and received before the June 28, 2012

closing, there is no_evidence of any such phone call as the phone records from Mr.

David Swanson's cell phone and his office line show no record of a phone call from Mr.
Scott Warren cell phone or office fine in June of 2012.

69. Because the telephone records show the phone call never occurred, the

sworn testimbny that the call was made, when in fact evidence shows it was not made at
the time, was given with the ulterior purpose of fabricating a legal defense for the bank's
failure to renew its contractual obligations to renew Mr. Whitfield's loans.

70.  Mr. David Swanson has represented that Scott Warren called him regarding
an anticipated closing, in which he gave advice to Mr. Warren to procure a title

endorsement. As alleged previously, Mr. Swanson and his law firm have no proof the

advice was ever given as there is no engagement letter, fee agreement, correspondence,
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records of any kind, opinion letters, or billing entries at the firm to corroborate the legal

defense that Mr. Swanson provided the information at the time he claims the advice was
made. Additionally, there is no evidence of the communication itself from Mr. Warren's
cell phone or office line to Mr. Swanson'’s cell phone or office line, further evidence that
the communication was never made, when Mr. Swanson and Mr. Warren claim it was.

71.  The sworn testimony that the call was placed before closing, when in fact it
was not, was a willful or overt act, done with the intent and collateral objectivé of furnishing
a legal defense (advice of counsel) for the bank and injuring Mr. Whitfield.

72. The sworn testimony by each Mr. Scott Warren ad Mr. David Swanson was
a misuse and perversion of legal-process by fabricating é legal defense (advice of
counsel) when one in fact had never been given at the time claimed to have been given.
The acts described above and herein have caused damage to Mr. Whitfield by incurring
actual damages, both mental and pecuniary, including by way of example only and
without limitation: loss of time, injury to property and financial standing, shame,
mortification, mental anguish, mental péin and suffering, ernotional distress, losé of
enjoyment of life, injury to feelings, an overall degradation of health, and was hindered
from, and will continue to be hindered from attending to his usual duties and affairs of life,
as a direct and proximate result of the aforesaid conduct of Harbor National Bank, in an
exact amount of actual, consequential and special damages as to be determined by a

trier of fact.
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‘ FOR A NINTH CAUSE OF ACTION
(Civil Conspiracy as to David Swanson and BNC Bancorp through its employee/agent
Scott Warren)

73. Mr. Whitfield hereby incorporates the allegations of the fog'egoing
paragraphs as if fully restated herein.

74.  As alleged above, Mr. Scott Warren claims he called Mr. David Swanson
for the advice to procure a title endorsement in order to renew the loan for the Black Rush
Property.

75. Mr. Swanson claims that Mr. Scott Warren called him regarding the
anticipated closing between Mr. Whitfield and Harbor National Bank, said closing set tq
occur on June 28, 2012.

76. Despite providing such sworn testimony by each Mr. Scott Warren and
Mr. David Swanson that this advice was given and received before the June 28, 2012

closing, there is no evidence of any such phone call as the phone records from Mr.

David Swanson's cell phone and his office line show no record of a phone call from Mr.
Scott Warren cell phone or office line in June of 2012. o -
77. Because the telephone records show the phone call never occurred, the

sworn testimony that the call was made, when in fact it was not made at the time, was

given with the ulterior purpose of fabricating a legal defense for the bank’s failure to renew
its contractual obligations to renew Mr. Whitfield's loans.

78.  Mr. David Swanson hés represented that Scott Warren called him regarding
an anticipated closing, in which he gave advice to Mr. Warren to procure a title

endorsement. As alleged previously, Mr: Swanson and his law firm have no proof the

advice was ever given as there is no engagement letter, fee agreement, correspondence,
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records of any kind, opinion letters, or billing entries at the firm to corroborate the legal

defense that Mr. Swanson provided the information at the time he claims the advice was
made. Additionally, there is no evidence of the ;;ommunication itself from Mr. Warren's
cell phone or office line to Mr. Swanson's cell phone or office line, further evidence that
the communication was never made, when Mr. Swanson and Mr. Warren claim it was.

79. The swom testimony that the call was placed before closing, when in fact it
was not, was a willful or overt act, done withvthe intent énd collateral objective of furnishing
a legal defense (advice of counsel) for the bank and injuring Mr. Whitfield.

80. The sworn testimony by each Mr. Scott Warren and Mr. David Swanson
was a misuse and perversion of legal process by fabricating a legal defense (advice of
counsel) when one in fact had never been given at the time claimed to have been given.

| 81. Mr. David Swanson's actions described above and herein were made for
his own personal interest as they were performed outside the scope of his law firm's
representation of Harbor National Bank.

82. The actions of David Swanson and Scott Warren as alleged above and
herein constitute an combination of two or more persons that was done with the purpose
of‘ furnishing a legal defense (advice of counsel) for the bank and injuring Mr. Whitfield
which has caused him special damages, beyond damages specified in his other causes
of action for having to incur attorney's fees and costs associated with Harbor National

Bank’s advice of counsel defense which should never have been incurred.
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FOR A TENTH CAUSE OF ACTION
(Cross-Claim for Equitable Indemnity as to Co-Defendant Cindy Whitfield)

83. Mr. Whitfield hereby incorporates the allegations of the foregoing
paragraphs as if fully restated herein.

84. To the extent, if any, that Mr. Whitfield is held liable to the Plaintiff in this
action, which such liability is expressly denied, such liability would be a proximate result
of the wrongful acts, breach of duties, omissions, and/or negligence of Cindy Whitfield
and/or her agents in failing to give her permission and/or authorization to renew the loan
for the subject property located at 1055 Black Rush Circle, Mount Pleasant, South
Carolina, said demand befng made as a defense of Harbor National Bank to close all of
the renewal loans set forth in Exhibit “C”.

85, Specifically, the closing attorney Mark Weeks and Mr. Whitfield's previous
counsel Lauren Felder have stated that Mrs. Cindy Whitfield’s counsel Stanley Jaskiewicz
was contacted regarding procuring her consent for the renewal of the Black Rush
- Property. Lau're'n Felder was advised by either Stanley Jaskiewicz or his paralegal Dena
Hardison that Mrs. Cindy Whitfield, “would not sign off on the mortgage as Mr. Whitfield
was solely responsible under the Final Family Court Order.” Additionally, Mrs. Cindy
Whitfield was told by Mr. Jaskiewiéz' paralegal Dena Hardison that, “he [Mr. Whitfield]
could not refinance my home or borrow the equity in it as he would be putting another nail
in his coffin.” According to Mrs. Whitfield, Ms. Dena Hardison gave her this advice before

the closing? and was also told by Ms. Hardison not to, “do anything until | talk to Stan,”

? Mrs. Whitfield indicated this statement was made by Ms. Hardison at the time the appraiser was attempting to gain
access to Mrs. Whitfield’s home-- in May and June of 2012. Correspondence was sent to Stanley Jaskiwicz advising
him of appraisal access issue on June 11, 2012,
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regarding gaining access to her home for an appraisal. According to Mrs. Whitfield, Mr.
Jaskiewicz never called her back regarding any issues related to procuring her consent
to renew her home.

86. Tg the extent, if any, that Mr. Whitfield is held liable to the Plaintiff in this
action, which such liability is expressly denied, these wrongful acts, breach of duties,
omissions, and/or negligence of Cindy Whitfield and/or her agents have damaged Mr.
Whitfield, including but not limited to consequential and special damages, and the
imposition of attorney's fees and costs in defending the foreclosure and pfosecuting the
Counterclaims as alleged herein. Mr. Whitfield and Mrs. Cindy Whitfield had a special
relationship by virtue of their continuing family court obligations that would support a claim
for indemnity against Mrs. Cindy Whitfield. Moreover, Mr. Whitfield is wholly without fault
for Cindy Whitfield failing to provide her permission and/or authorization to renew the loan
for the Black Rush Property.

87. To thé extent, if any, that Mr. Whitfield is held liable to the Plaintiff in this

action, which such liability is expressly denied, Mr. Whitfield would be entitled to be

equitably indemnified for such liability from Cindy Whitfield for any liability that Mr.

Whitfield is found to have incurred to the Plaintiff such that Mr. Whitfield would be entitled
to recover his consequential and special damages, éttorney’s fees and costs, monies
adjudged owed to the Plaintiff and/or monies expended by way of settlement of Plaintiff's
claims as a result of Cindy Whitfield and/or her agents wrongful acts, breach of duties,

omissions, and/or negligence as afore-described.
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WHEREFORE, Piaintiff prays for relief as set forth below together with such further
relief as this court deems just:
a. Actual damages
b. Consequential and Special damages;
c. Statutory damages;
d. Treble Damages
e. Disgorgement of profits;
f. Restitution,;
g. Rescission;
h. Injunctive relief;
i. Attorneys’ fees and costs;

j. Punitive Damages;

DEMAND FOR JURY TRIAL
Mr. Whitfield demands a jury trial on all counts stated above. These causes of
action must be tried before any equitable causes of action asserted by either party can

be disposed of. See Gardner v. Travis, 316 S.C. 315, 450 S.E.2d 54 (Ct. App. 1994).
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Charleston, SC
January 8, 2016

Respectfully submitted,
HALVERSEN & ASSOCIATES, LLC

o TN 1l—

Brent S. Halversen

171 Church Street, Suite 330
Charleston, SC 29401

T: 843-284-5790

F: 864-326-4844

Email: brent@halversenlaw.com

Attormeys for Defendant

-and-

Andrew J. McCumbert, Esquire

SLOTCHIVER & SLOTCHIVER, LLP
44 State Street
Chatleston, SC 29401
Phone: (843) 577-:6531
Facsimile: (843) 577-0261
andrew@slotchiverlaw.com
S.C. Bar No. 101559

o
Daniel S. Slotchiver, Esquire
SLOTCHIVER & SLOTCHIVER, LLP
44 State Street
Charleston, SC 29401
Phone: (843) 577-6531
Facsimile: (843) 577-0261
dan@slotchiverlaw.com
S.C. Bar No. 15129

Attorneys for Defendant
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11-5 95~

CERTIFICATE OF SERVICE
| certify that | served the foregoing Fifth Amended Answer, Affirmative Defenses and
Counterclaims and Crossclaim upon all counsel of record by affixing same with proper postage
placing same with the Uniteg,_States Postal Service addressed to the parties and counsel’s last
known address on this 2 day of January, 2016.
HALVERSEN & ASSOCIATES, LLC

By:.

Brent S. Halversen

171 Church Street, Suite 330
Charleston, SC 29401

T: 843-284-5790

F: 864-326-4844

Email: brent@halversenlaw.com

Charleston, SC | =
January 8, 2015 on
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HALVERSEN
ASSOCIATES, LLc

Attorneys-at-Law

BRENT §. HALVERSEN* *ALSO ADMITTED IN FLORIDA
Direct Line: (843) 284-5790
brent@halversenlaw.com

January 8, 2016
VIA HAND DELIVERY

The Honorable Julie J. Armstrong
Charleston County Clerk of Court
100 Broad St., Ste 106
Charleston, SC 29401-2258

Re: - Harbor National Bank v. Anthony M. Whitfield
Case No.: 2012-CP-10-5887

Dear Ms. Armstrong:

Attached please find the original and one copy of the Defendant’s Fifth Amended Answer;
Affirmative Defenses, Crossclaim, and Counterclaims for the above captioned matter.

By copy of this correspondence I am serving all counsel with a copy. If you have any
questions or comments, please do not hesitate to contact me. '

Thank you for your assistance in this matter.

Sincerely yours,

Brént Souther Halversen

BSH/ak
Enclosure(s)

cc:  Mr. Anthony M. Whitfield (Via E-Mail Only)
Mr. Brian Duffy (Via E-Mail and U.S. Mail Only)
Mr. Robert Bernstein (Via U.S. Mail Only) .
Mr. Paul Ferrera (Via E-Mail and U.S. Mail)

www.Halversenl.aw.com
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oo, FILED W ,
STATE OF SOUTH CAROLINA IN' THE COURT OF COMMON PLEAS
* JHE NINTH JUDICIAL CIRCUIT
COUNTY OF BErkeLEy  WAPRZh PHIZ:
MARY P s \eR NO. 2012-CP-08-2618
CLERK OF COURT
HARBOR NATIONAL BANK,  BERKELEYCOUNTY.SC

)

Inducement, Unfair Trade Practices,

Plaintiff, )
) DEFENDANT'S FOURTH AMENDED
VS, ) ANSWER, AFFIRMATIVE DEFENSES
) AND COUNTERCLAIMS
)
ANTHONY WHITFIELD )
) (Breach of Contract, Negligent
Defendant. ) Misrepresentation, Fraud in the
)

Promissory Estoppel, Tortious
Interference with Prospective Contractual
Relations, and Breach of Contract
Accompanied by Fraudulent Act)

{Jury Triat Demanded)

TO: ROBERT A. BERNSTEIN, ATTORNEY FOR PLAINTIFF

Comes now Defendant, Anthony Whitfield (hereinafter, “Mr. Whitfield") and
responds to the allegations of Plaintiffs Complaint as follows:

1. Mr. Whitfield admits the allegations of Paragraphs 2, 3, 8, 14, 15, 186, 17,
18 and 25.

| 2. Mr. Whitfield denies, the allegations of Paragraphs 13 and 23 to the extent

such Paragraphs reference previous allegations which are herein denied.

3. Mr. Whitfield admits the allegations of Paragraph 5, but denles that he
chose the stated interest rate and alleges that at all material fimes Plaintiff represented

the maturity date of the loan would be automatically extended by Plaintiff.
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4. Mr. Whitfield admits an assignment was made but denies the event of
default as alleged in Paragraph 24, 26 and 29.

5. Mr. Whitfield denies Paragraphs 1, 4, 6,7, 9, 10, 11, 12, 19, 20, 21, 22, 27
and 28.

6. Mr. Whitfield denies each and every allegation not specifically enumerated
herein.

FIRST AFFIRMATIVE DEFENSE

7. Plaintiffs claims to foreclose on the 2007 Mortgage should be waived,
estopped, barred, and/or dismissed as Defendant made all payments as was required
under the Note and was told by Plaintiff numerous times that the April 13, .2012 maturity
date as referenced in the Note would be automatically extended.

SECOND AFFIRMATIVE DEFENSE

8. Plaintiff's claims in equity are barred by the doctrine of unclean hands and

equitable estoppel.

THIRD AFFIRMATIVE DEFENSE

9. Plaintiff's action should be barred by the doctrine of unconscionability,

fraud and duress.

FOURTH AFFIRMATIVE DEFENSE
10.  Upon information and belief, the subject note attempted to be foreclosed
upon is not the original note and therefore Plaintiff does not have standing pursue this

foreclosure action.
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COUNTERCLAIMS

Factual Allegations

11.  In 2006, Mr. Whitfield approached Charlie Rivers (hereinafter, “Mr.
Rivers”) of Harbor National Bank to purchase and refinance certain real estate in the
lowcountry counties of Berkeley, Dorchester and Charleston. Mr. Rivers previously
helped Mr. Whitfield refinance over 25 loans when Mr. Rivers was a loan officer with
Southtrust Bank. These loans always had 30 year terms and never had balloon
payments or required refinancing or re-approval.

12. - Mr. Rivers promised Mr. Whitfield the same loans as he was previously
given by Mr. Rivers, to-wit, 30 year loans with the best rate possible, with a % point
origination fee. There was no mention of balloon payments or re-qualification anytime
during thé 30 year loans. After a review of Mr. Whitfield's financial condition, Mr. Rivers
approved $1.5 million in loans to refinance rental properties. At the time, Mr. Whitfield
made ciear to Mr. Rivers that the loans could not have demand features or have a
balloon payment. Mr. Rivers agreed.

13. In reliance on Mr. Rivers' representations, Mr_. Whitfield purchased the
property at 110 MepklnvDrive. Summerville, SC 29v483 (hereinafter, “the Subject
Property”). |

14.  On or about March 27, 2007 Mr. Whitfield was provided documentation
from Plaintiff stating that Mr. Whitﬁeld would have the choice of a 7.5% interest rate or a
floating rate of prime minus % % (See Exhibit "A” attached hereto).

156.  Despite being provided documentation by Plaintiff that Mr. Whitfield would

have the choice of a 7.5% interest rate or a floating rate of prime minus % %, Mr.
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Whitfleld was provided the higher 7.5% rate as opposed to the lower floating rate of
prime minus % %.

16. Despite being provided documents at the closing with a April 13, 2012
maturity date on some of the loans, Mr. Whitfield was assured numerous times by loan
officer Angela Bell that the maturity date was just a formality and in fact‘was just a
renewal date and would be extended automatically with only adjustments of interest
without any re-qualifying or costs to extend. Despite making such assurances to Mr.
Whitfield, loan officer Angela Bell determined as early as 2010 that the loans would not
be renewed as she felt Mr. Whitfield was not providing financial 'information to her. At
the time she indicated she needed to “grease the wheel” with Mr. Whitfield's accountant
so the accountant would tell her more information about Mr. Whitfield's financial status.

17. Because of Ms. Bell's assurances and representations, Mr. Whitfield made
payments on the loan for the subject property from the origination of the loan every
month until the renewal date. |

18.  In January, 2012, Plaintiff asked Mr. Whitfield for a copy of his recent tax
returns so that the loan could be automatically extended. As late as February 6, 2012,
loan officer Angela Bell sent an email to Mr. Whitfield asking him for tax information to
work on the “renewals.” On February 21, 2012, Mr. Whitfield informed loan officer
Angela Bell that he was under some financial pressure, that his health was suffering,
and that he wanted interest rates on par with the other mortgages he held with other
banks. The following day, Ms. Bell informed Harbor National Bank personnel (but not
Mr. Whitfield) that she was going to let Mr. Whitfield know that she would be asking him

to move the loans. Although she informed others of her intention not to renew the loans,
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Ms. Bell never told Mr. Whitfield thét he needed to move the loans- at any point in time.
Had Mr. Whitfield known Plaintiff never intended to renew the loan, Mr. Whitfield would
have previdusly refinanced the loan with another lender at a time when it was possible.

19.  One week later, on February 28, 2012 loan officer Angela Bell wrote Mr.
Whitfield to let him know that she would have to have his 2010 tax returns in order to
request approval for renewal of his upcoming maturing loans. On April 2, 2012, M.
Whitfield informed loan officer Angela Bell that his 2010 tax retums were complete and
that he urgently wanted his loans modified since the rates were extremely high, and that
his health had been an issue. After receiving the information about receiving the tax
returns, the following day loan officer Angela Bell told a senior credit analyst at Harbor
National Bank, “I'm just glad the threats of no renewals finally worked.” Five days later,
on April 8, 2012, Mr. Whitfield suffered a heart attack.

20. Despite making assurances the loans would renew, two notes (732

Gahagan and 110 Mepkin) matured on April 13, 2012 without having been renewed by

the Plaintiff. On June 21, 2012 Charlie Rivers orally agreed to modify the notes and
specifically agreed to: (a) extend the notes for a 25 year amortization with another 5
year maturity; (b) eliminate the need for any principal pay downs; (c) eliminate the need
for additional collateral to secure the notes; (d) eliminate the need to cross collateralize
the loans; (e) waive the default interest rate of 14%; (f) back date the rate of 4.75% to
the maturity of the April 13, 2012 maturities; and (g) credit Mr. Whitfield's overpayment
of interest.

21. On June 26, 2012, Harbor National Bank vice president Scott Warren

signed a loan commitment letter to Mr. Whitfield outlining the terms and conditions of
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tﬁe renewals of all Mr. Whitfield's loans held by Harbor National Bank. The proposed
new loans dropped the interest rate to 4.75% and extended the maturities another 5
years. (See loan commitment, attached hereto as Exhibit “B”). On the same day, Mr.
Whitfleld was given drafts of new notes to sign for the closing which was to be held on
June 28, 2012. The new documents contained clauses that all of Mr. Whitfield's
properties would be cross collateralized, despite Mr. River's agreerﬁent and assurances
not to cross collateralize the properties (See Paragraph 20 (d) herein).

22. In reliance upon Mr. Warren's June 26, 2012 commitment letter, Mr.
Whitfield attended a scheduled closing at attorney Mark Weeks' law office. At the
closing, Mr. Warren informed Mr. Whitfield that a signed endorsement from a title
company was needed so that Mr. Whitfield's ex-spouse Cindy Whitfield would not be
requirec_l to sign the loan documents for one of the properties that Cindy Whitfield
resided in (hereinafter, the “Black Rush Property")'. At a certain point, Mr. Whitfield was
informed by the closing attorney that the endorsement could not be procured, that Mrs.
Whitfield was refusing to sign the mortgage to the Black Rush Property, and Mr. Warren
proposed that it would only be possible to close two of the subject properties - Mepkin
and Gahagan, but that if the Black Rush Property ultimately couldn't be closed, all
properties including Mepkin and Gahagan would have to be foreclosed upon.

23.  Despite Harbor National Bank's representations that a title endorsement
was required to renew the Black Rush Property, Mr. Whitfield has subsequently learned
that no such endorsement was required from the title company; Moreover, Harbor

National Bank failed to renew any of the loans listed in the June 26, 2012 commitment

' Plaintiff also attempted to procure a “Business Purpose Statement” from Mr. Whitfield indicating that the property
was 1o be used in Mr. Whitfield's business despite having previous knowledge that the Black Rush Property was in a
fact residential property for Mr. Whitfield's ex-wife Cindy Whitfield.
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letter despite agreeing to db so, willfully breaching their agreements, and causing Mr.

Whitfield damages as te be determined by the trier of fact.

FOR A FOR FIRST COUNTERCLAIM
(Breach of Contract)

24, Mr. Whitfield hereby incorporates the allegations of the foregoing

paragraphs as if fully restated herein.

25.  As described above, Plaintiff indicated before and after the origination of
the loan, verbally and in writing, that the loan to the Subject Property would be

automatically renewed.

26. Despite repeatedly making these representations and reassurances,

Plaintiff failed to renew the loan and instead declared Mr. Whitfield to be in default
despite being paid all monthly installments on time, as and whén due, breaching their
agreement with Mr. Whitfield.

27.  Although Plaintiff ultimately promised in writing to renew the loan on June
26, 2012, Plaintiff refused to close the loan on June 28, 2012, as described above,
breaching the terms of the offer contained in the writing. Mr. Whitfield has been 'injured'
in reliance upon Harbor National Bank's promises to him as will shown to the trier of
fact, including but not limited to, physical and mental distress and financial loss. In
addition thereto, the actions of the Plaintiff entitle Mr. Whitfield to an award of punitive

- damages.
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FOR A SECOND CAUSE OF ACTION
... {Negligent Misrepresentation)

28. Mr. Whitfield hereby incorporates the allegations of the foregoing
paragraphs as if fully restated herein.

29. As described above, Harbor National Bank made affirmative representations
to Mr. Whitfield that: (1) the initial loans would be 30 year loans; (2) the maturity date
referenced in the Note was simply a renewal date; and (3) the interest rate to be
charged wouid be Mr. Whitfield's choibe of 7.5% or prime minus % %. The Plaintiff also
made representations, and an offer, that the loans would be renewed at 4.75% with a
new maturity date of July 10, 2017.

30. Plaintiff knew these representations were false, . misleading, and
incomplete when théy were made. Such representations were (1) false, misleading and
incomplete when made; (2) were made for a pecuniary interest of the Plaintiff; (3) the
Plaintiff owed a duty of care to convey truthful information to Mr. 'Whitﬂeld; (4) the
Plaintiff breached that duty by failing to exercise due care; (5) Mr. Whitfield was
unaware that the representations were false - and had no reasonto suspect they were
false as he placed his trust and confidence in P!aintiff. As such, Mr. Whitfield had a right
td rely on such information, and did so rely on said information to his financial detriment
as outlined above. Mr. Whitfield ha}s been injured in reliance upon Harbor National
Bank's promises to him as will shown to the trier of fact, including but not limited to,
physical and mental distress and financial loss. In addition thereto, the actions of the

Plaintiff entitie Mr. Whitfield to an award of punitive damages.
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FOR A THIRD CAUSE OF ACTION
(Fraud in the Inducement)

31. Mr. Whitfield hereby incorporates the allegations of the foregoing
paragraphs as if fully restated herein.

32 At or about the time of the initial loan originations, Plaintiff made
afﬁm{ative representations to Mr. Whitfield that: (1) the loans would be 30 year loans;
(2) that the maturity date referenced in the Notes were simply renewal dates; and (3)
that the interest rate to be charged would be Mr. Whitfield's choice of 7.5% or prime
minus % %. The Plaintiff also made representations, and an offer, that the loans would
be renewed at 4.75% with new maturity dates of July 10, 2017. Such representations
were false, incomplete and misleading when made, were material, were known by the
Plaintiff to be false, misleading and incohwpiete, and were intended to be relied upon.

33.  Mr. Whitfleld was unaware that the representations were false and had no
reason to suspect they were false, as he placed his trust and confidence in Plaintiff. As

such, Mr. Whitfield had a right to rely on such information, and did so rely on said

‘information to his detriment financial as outlined above. Had Mr. Whitfield known

Plaintiff never intended to renew the loan, Mr. Whitfield would have previously
refinanced the loan with another lender at a time when it was possible. At a minimum,
the Plaintiff should have relayed their concerns about renewals as early as documentary
evidence suggest Harbor National Bank had a concern, to-wit, the year 2010.
34. These false representations were made to induce the Mr. Whitfield to
enter a high cost loan, and were made by the Plaintiff with the knowledge of their falsity.
35. Mr. Whitfield reasonably relied on the material representations of Plaintiff

and had no knowledge the representations made by the Plaintiff were false and the Mr.
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Whitfield was, therefore, fraudulently induced by the Plaintiff to enter into the high cost

loan.

36. Mr. Whitfield made a mistake in entering into the loan, which mistake was
unilateral. Mr. Whitfield was fraudulently induced by the Plaintiff to make the unilateral
mistake as a direct, proximate and foreseeable result of the fraud, deceit,
misrepresentation, and active concealment perpetrated upon Mr. Whitfield by the
Plaintiff.

37. Subsequent to the origination of the loan, Mr. Whitfield has been informed
and now believes that the Plaintiff misrepresented the terms of the loan, verbally and in
writing by (1) not receiving 30 year loans, (2) representing that the maturity date was
simply a renewal date; and (3} charging, and refusing to change, the interest rate of

7 5%. The Plaintiff also made representations, and an offer, to renew the loans at

4.75% with a new maturity date of July 10, 2017 as agreed. As such, Mr. Whitfield is -

entitled to avoid or rescind the loan and to be retumed to the status quo ante whereby
the Plaintiff returns to Mr. Whitfield all monies paid by Mr. Whitfield in exchange for Mr.
Whitfield returning the amount of the loan proceeds to the Plaintiff. In addition thereto,

Mr. Whitfield is entitled to all incidental, consequential, direct and indirect damages

‘proximately caused by Plaintiff when they fraudulently induced Mr. Whitfield to enter into

the loan transaction. Mr. Whitfield has been injured in reliance upon Harbor National
Bank's promises to him as will shown to the trier of fact, including but not limited to,
physical and mental distress and financial loss. In addition thereto, the actions of the

Plaintiff entitle Mr. Whitfield to an award of punitive damages.
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FOR A FOURTH CAUSE OF ACTION
(Violation of Federal Trade Commission Act Section 5(a) 15 U.S.C. §45)
(As made applicable through SC Code §39-5-10 et.seq.)

38. Mr. Whitfield hereby incorporates the allegations of the foregoing
paragraphs as if fully restated herein.

39. As stated above, Plaintiff made affirmative representations to Mr. Whitfieid
that: (1) the loans would be 30 year loans; (2) that the maturity dates referenced in the
Notes were simply renewal dates; and (3) that the interest rate to be charged would be
Mr. Whitfield’s choice of 7.5% or prime minus % %. The Plaintiff also represented, and
made an offer, that the loans would be renewed at 4.75% with new maturity dates of
July 10, 2017.

' 40. Plaintiffs acts enumerated above constitute “unfair or deceptive acts or
practices in or affecting commerce,” as those terms are defined in the Act. This
prohibition applies to all persons engaged in commerce, including banks. An act or
practice is unfair where it: (1) causes or is likely to cause substantial injury to
consumers; (2) cannot be reasonably avoided by consumers and; (3) is not outweighed
by countervéiling benefits to consumers or to competition, In this case, Plaintiff's actions
discussed above have caused substantial injury to Mr. Whitfield.

41. An act or practice is deceptive where: (1) a representation, omission, or
practice misleads or is Ifkely to mislead the consumer; (2) a consumer's interpretation of
the representation, omission, or practice is considered reasonable under the
circumstances and; (3) the misleading representation, omission, or practice is material.
In this case, Plaintiffs actions were deceptive because Plaintiff clearly misrepresented

that the loans would be renewed. Mr. Whitfield has been injured in reliance upon Harbor
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National Bank's promises to him as will shown to the trier of fact, including but not
limited to, physical and mental distress and financial loss. In addition thereto, the
actions of the Plaintiff entitle Mr. Whitfield to an award of punitive damages.

FOR A FIFTH CAUSE OF ACTION
~ {Promissory Estoppel / Detrimental Reliance)

4_2. Mr. Whitfield hereby incorporates the allegations of the foregoing

paragraphs as if fully restated herein.

43. Mr. Whitfield relied on the promises of Angela Bell, Charlie Rivers, and
Scott Warren to renew and modify the loans.

44. These promises were unambiguous in their terms and were relied upon by
Mr. Whitfield. In particular, there were no contingencies placed upon the June 26, 2012
Written offer to renew any of the loans as title insured ﬁrst mortgages were already in
place on the subject properties.

45. The reliance by Mr. Whitfield regarding renewing the loans was more than
expected and more than foreseeable by Harbor National Bank.

46. Mr. Wﬁitﬁeld has béen injured in reliance upon Harbor National Bénk's
promises to him as will shown to the trier of fact, including but not limited to, physical
and mental distress and financial loss. In addition thereto, the actior;s of the Plaintiff
entitle Mr. Whitfield to an award of punitive damages.

- FOR A SIXTH CAUSE OF ACTION
(Tortious Interference with Prospective Contractual Relations)

47.  Mr. Whitfield hereby incorporates the allegations of the foregoing
paragraphs as if fully restated herein.

48. The acts of Plaintiff described herein constituted an interference with Mr.
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Whitfield's business, were without justification, were done with improper purpose and
motive, knowing it would place Mr. Whitfield under duress when filing these unfounded
legal proceedings and knowing that it would interfere with Mr. Whitfield's ability to sell
and/or rent the subject property.

49. As a result of Plaintiff's actions Mr. Whitfield has lost the ability to enter
into contracts with identifiable prospective buyers and/or renters of the subject property.
As a direct and proximate result of the Plaintiff's actions, Mr. Whitfield has suffered
special damages including but not limited to a diminished value of their property in the
eyes of third parties, loss of income and loss of profits.

50. Plaintiffs actions proximately caused actual, consequential, and special
damages, including but not iimited to: a) inability to sell the subject property to third
parties who met requirements for sale and/or rental of the subject property; b)
foreclosure proceedings having been instituted on the subject property; c¢) a diminished

value of the subject property in the eyes of third parties; d) damage to Mr. Whitfield's

‘ reputatidn and business standing in the real estate profession; e) financial damage 1o

Mr. Whitfield's business because of time spent away to defend these charges, f)
financial damage for his inability to sell the subject property following filing of the lis
pendens and lawsuit, g) attorheys' fees and costs incurred; h) time spent away from
work as a result of the lis pendens and lawsuit, i) emotional distress to Mr. Whitfield, j)

injury to his health and mental pain and suffering.
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FOR A SEVENTH CAUSE OF ACTION
(Breach of Contract Accompanied by Fraudulent Act)

51. Mr. Whitfield hersby incorporates the allegations of the foregoing
paragraphs as if fully restated herein.

52. As stated above, Mr. Rivers made an agreement to renew the loans at the
June 21, 2012 meeting with Mr. Whitfield. |

53.  Plaintiff breached the agreement with Mr. Whitfield by failing to close the
renewal of the loan which is the subject of this lawsuit. Such breach was made with the
fraudulent intent of never actually intending to close the renewal when that
representation was made, and such fraudulent intent was manifested by the fraudulent
act of claiming a title endorsement was required to renew the loan when in fact one was
never needed.

54.. Mr. Whitfield has been injured in reliance upon Harbor National Bank's
promises to him as will shown to the trier of fact, including b.ut not limited to, physical
and mental distress and financial loss. In addition thereto, the actions of the Plaintiff

entitle Mr. Whitfield to an award of punitive damages.

WHEREFORE, Defendants prays for relief as set forth below together with
such further relief as this court deems just: |

a. Actuai damages;

b. Statutory damages.

c. Treble Damages

d. Disgorgement of profits;

e. Restitutionﬁ
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f. Rescission;
g. Injunctive relief; and

h. Attorneys’ fees and costs

DEMAND FOR JURY TRIAL

Mr. Whitfield demands a jury trlal on all counts stated above. These causes of
action must be tried before any equitable causes of action asserted by either party can

be disposed of. See Gardner v. Travis, 316 S.C. 315, 450 S.E.2d 54 (Ct. App. 1994)

Respectfully submitted,

HALVERSEN & ASSOCIATES, LLC

o At Sl

Brent S. Halversen

171 Church Street, Suite 330
Charleston, SC 29401

T: 843-284-5790

F: 864-326-4844

Email: brent@halversenlaw.com

_ L . Attorneys for the Defendant
7/ RIZ  2014.
harleston, South Carolina
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STATE OF SOUTH CAROLINA IN THE COURT OF comm@h -
FOR THE NINTH JUDICIAL@HREUPF |
COUNTY OF BERKELEY ES P e
CASE NO. 2012-CP-08-26182 % 5 ﬂ
ez = - .
BANK OF NORTH CAROLINA, aE T j
- o
Plaintiff, {Sg/
EFENDANT'S FIFTH AMENDED
VS.

ANSWER, AFFIRMATIVE DEFENSES
AND COUNTERCL AIMS

ANTHONY WHITFIELD, CINDY

WHITFIELD, AND DAVID SWANSON (Breach of Contract, Negiigent

Misrepresentation, Fraud in the
Inducement, Unfair Trade Practices,
Promissory Estoppel, Tortious
Interference with Prospective Contractual
Relations, and Breach of Contract
Accompanied by Fraudulent Act, Abuse
of Process, Civil Conspiracy, and
Eguitable indemnification)

Defendant.

R W W) P PR P

{Jury Trial Demanded)

TO: ROBERT A. BERNSTEIN, ATTORNEY FOR PLAINTIFF ,
Comes now Defendant, Anthony Whitﬁéld (hereinafter, “Mr. Whitfield") and
responds to the allegations of Plaintiff's Complaint as follows:

1. Mr. Whitfield admits the aliegations of Paragraphs 2, 3, 8, 14, 15, 16,
17,18 and 25.

2. Mr. Whitfield denies, the allegations of Paragraphs 13 and 23 to the
extent such Paragraphs reference previous allegations which are herein
denied.

3. Mr. Whitfield admits the allegations of Paragraph 5, but denies that

ha chose the stated interest rate and alleges that at all material times Plalintiff
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represented the maturity date of the loan would be automatically extended by
Plaintiff.

4. Mr. Whitfleld admits an assignment was made but denies the event

of default as alleged in Paragraph 24, 26 and 29.

5. Mr. Whitfield denies Paragraphs 1, 4, 6, 7, 9, 10, 11, 12, 19, 20, 21,
22,27 and 28.

6. Mr. Whitfield denies each and every allegation not specifically
enumerated herein.

FIRST AFFIRMATIVE DEFENSE

7. Plaintiffs claims to foreciose on the 2007 Mortgage should be
waived, estopped, bamred, and/cr dismissed as Defendant madse all payments
as was required under the Note and was told by Plaintiff numerous times that
the April 13, 2612/ maturity date as referenced In the Note would be
automatically extended. 7

SECOND AFFIRMATIVE DEFENSE

8. Plaintiff's claims in equity are barred by the doctrine of unclean

hands and equitable estoppel.

THIRD AFFIRMATIVE DEFENSE

Plaintiff's action should be barred by the doctrine of unconscionability,

fraud and duress.

FOURTH AFFIRMATIVE DEFENSE

10.Upon information and belief, the subject note attempted to be

foreclosed upon is not the original note and therefore Plaintiff does not have
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standing pursue this foreclosure action.

COUNTERCLAIM
Factua! Allegations

11.  In 2008, Mr. Whitfield approached Charlie Rivers (hereinafter, “Mr. Rivers”)
of Harbor National Bank to purchase and refinance certain real estate in the lowcountry
counties of Berkeley, Dorchester and Charleston. Mr. Rivers previously heiped Mr.
Whitfield refinance over 25 loans when Mr. Rivers was a loan officer with Southtrust Bank.
These loans always had 30 year terms and never had balloon payments or required
refinancing or re-approval.

12.  Mr. Rivers promised Mr. Whitfield the same loans as he was previously
given by Mr. Rivers, to-wit, 30 year loans with the best rate possible, with a %4 point
origination fee. There was no mention of balloon payments or re-qualification anytime
during the 30 year loans. After a review of Mr. Whitfield's financial condition, Mr. Ri;/ers
approved $1.5 million in loans to refinance rental properties. At the time, Mr. Whitfield
made clear to Mr. Rivers that the loans could not have demand features or have a balloon
payment. Mr. Rivers agreed.

~13.  In reliance on Mr. Rivers' representations, Mr. Whitfield purchased the
property at 110 Mepkin Drive, Summerville, SC 29483 (hereinafter, "the Subject

Property’).
14. Onorabout March 27, 2007 Mr. Whitfield was providéd documentation from

Plaintiff stating that Mr. Whitfield would have the choice of a 7.5% interest rate ora floating
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rate of prime minus % % {See Exhibit “A" attached hereto).

15. Despite being provided documentation by Plaintiff that Mr. Whitfield would
have the choice of a 7.6% interest rate or a floating rate of prime minus % %, Mr. Whitfield
was provided the higher 7.5% rate as opposed to the lower floating rate of prime minus
Y %.

16. Despite being provided documents at the closing with a April 13, 2012
maturity date on some of the loans, Mr. Whitfield was assured numerous times by loan
officer Angela Bell that the maturity date was just a formélity and in fact was just a renewal
date and would be extended automatically with only adjustments of interest without any
re-qualifying or costs to extend. Despite making such assurances to Mr. Whitfleld, loan
officer Angela Bell determined as early as 2010 that the loans would not be renswed as
she felt Mr. Whitfield was not providing financial information to her. At the time she
indicated she needed to “grease the wheel” with Mr. Whitfield's accountant so the
accountant would tell her more information about Mr. Whitfield's financial status.

17.  Because of Ms. Bell's assurances and representations, Mr. Whitfield made
payments on the loan for the subject property from the origination of the loan every month
until the renewal date.

18.  In January, 2012, Plaintiff asked Mr. Whitfield for a copy of his racent tax
_returns so that the loan could be automatically exténded. As late as February 6, 2012,
loan ofﬁce_r Angela Bell sent an email to Mr. Whitfield aéking him for tax information to
work on the “renewals.” On February 21, 2012, Mr. Whitfield .inforrned loén officer Angela
Bsli that he was under some financial pressure, that his health was suffering, and that he

wanted interest rates on par with the other mortgages he held with other banks. The

Page 4 of 22

R. 418



following day, Ms. Bell informed Harbor National Bank personnel (but not Mr. Whitfield)
that she was going to let Mr. Whitfield know that she would be asking him to move the
loans. Although she informed others of her intention not to renew the lcans, Ms. Bell never
told Mr. Whitfield that he needed to move the loans- at any point in time. Had Mr. Whitfield
known Plaintiff never intended to renew the loan, Mr. Whitfleld would have previously
refinanced the loan with another lender at a time when it was possible.

19. One week later, on February 28, 2012 loan officer Angela Bell wrote Mr.
Whitfield to let him know that she would have to have his 2010 tax retums In order to
request approval for renewal of his upcoming maturing loans. On April 2, 2012, Mr.
Whitfield informed loan officer Angela Bell that his 2010 tax retums were complete and
that he urgently vwanted his loans modified since the rates were extremely high, and that
his health had been an issue. After receiving the information about receiving the tax
retuns, the following day loan officer Angela Bell told a senior credit analyst at Harbor
National Bank, “I'm just glad the threats of no renewals finally worked.” Five days later,
on April 8, 2012, Mr. Whitfield suffered a heart attack.

20. Despite makihg assurances the ioans would renew, two notes (732
Gahagan and 110 Mepkin) matured on April 13, 2012 without having been renewed by
the Plaintiff. On June 21, 2012 Charlie Rivers orally agreed to modify the notes and
specifically agreed to: (a) extend the notes for a 25 year amortization with another 5 year
fnaturity; (b) eliminate the need for any principal pay downs; (c) eliminate the need for
additional collateral to secure the notes; {d) eliminate the need to cross collateralize the
loans; (e) waive the default interest rate of 14%,; (f) back date the rate of 4.75% to the

maturity of the April 13, 2012 maturities; and (g) credit Mr. Whitfield's overpayment of
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interest.

21. On June 26, 2012, Harbor Nationa! Bank vice president Scott Warren

signed a loan commitment ietter to Mr. Whitfield outiining the terms and conditions of the
renewals of all Mr. Whitfield's loans held by Harbor National Bank. The proposed new
loans dropped the interest rate to 4.75% and extended the maturities another 5 years.
(See loan commitment, attached hereto as Exhibit “B"). On the same day, Mr. Whitfield
was given drafts of new notes to sign for the closing which was to be held on June 28,
2012. The new documents contained clauses that all of Mr. Whitfield's properties would
be cross collateralized, despite Mr. River's agreement and assurances not to cross
collateralize the properties (See Paragraph 20 (d) herein).

22, In reliance upon Mr. Warren's June 26, 2012 commitment letter, Mr.
Whitfield attended a scheduled closing at attorney Mark Weeks' law office. At the closing,
Mr. Warren informed Mr. Whitfield that a signed endorsement from a title company was
needed so thai Mr. Whitfield's ex-spouse Cindy Whitfield would not be required to sign
-the loan documents for one of the properties that Cindy Whitfield resided in {hereinafter,
the “Black Rush Property”)'. At a certain point, Mr. Whitfield was informed by the closing
attorney that the endorsement could not be procured, that Mrs. Whitfield was refusing to
sign the mortgage to the Biack Rush Property, and Mr. Warren proposed that it would
only be possible to close two of the subject properties - Mepkin and Gahagan, but that if
the Black Rush Property ultimately couldn’t be closed, all properties including Mepkin and

Gahagan would have to be foreclosed upon.

! Plaintiff also atempted to procure s “Business Purpose Statement” from Mr. Whitfield indicating that the property
was to be used in Mr. Whitfield's business despite having previous knowledge that the Black Rush Property wasina
fact residential property for Mr. Whitfield's ex-wife Cindy Whitfield.
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23. Despite Harbor National Bank's representations that a title endorsement
was required to renew the Black Rush Property, Mr. Whitfield has subsequently leamed
that no such endorsement was required from the title company. Moreover, Harbor
National Bank failed to renew any of the loans listed in the June 26, 2012 commitment
letter despite agreeing to do so, willfully breaching their agreements, and causing Mr.
Whitfield damages as to be determined by the trier of fact.

FOR A FOR FIRST COUNTERCLAIM
(Breach of Contract)

24.  Mr. Whitfield hereby incorporates the allegations of the foregoing

paragraphs as if fully restated herein.

25. Asdescribed above, Plaintiff indlcated-before and after the origination of the
loan, verbally and in writing, that the loan to the Subject Property would be automatically
renewed.

26. Despite repeatedly making these representations and reassurances,
Plaintiff failed to renew the ioan and instead declared Mr. Whitfield to be in default despite
being paid all monthly instaliments on time, as and when due, breaching their agreement
with Mr. Whitfield.

27.  Although Plaintiff ultimately promised in writing to renew the lcan on June
26, 2012, Plaintiff refused to close the loan on June 28, 2012, as described above,
breaching the terms of the offer contained in the writing. Mr. Whitfield has been injured in
refiance upon Harbor National Bank's promises to him as will shown to the trier of fact,
including but not limited to, physical and mental distress and financial loss. In addition

thereto, the actions of the Plaintiff entitie Mr. Whitfield to an award of punitive damages.
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FOR A SECOND CAUSE QF ACTION
(Negligent Misrepresentation)

28. Mr. Whitfleld hereby incorporates the allegations of the foregoing
paragraphs as If fully restated herein.

29. As described above, Harbor National Bank made affirmative representations
to Mr. Whitfield that: (1) the initial loans would be 30 year loans; (2) the maturity date
referenced in the Note was simply a renewal date; and (3) the interest rate to be charged
would be Mr. Whitfield's choice of 7.5% or prime minus % %. The Plaintiff also, made
representations, and an offer, that the loans would be renewed at 4.75% with a new
maturity date of July 10, 2017.

30. Plaintiff knew these representations were false, misleading, and incomplete

when they were made. Such representations were (1) false, misleading and incomplete

when made; {2) were made for a pecuniary interest of the Plaintiff; (3) the Plaintiff owed
a duty of care to convey truthfﬁl information to Mr. Whitfield; (4) the Plaintiff breached that
duty by failing to exercise due care; (5) Mr. Whitfield was unaware that the representations
‘were false - and had no reason to suspect they were false as he placed his trust and
confidence in Plaintiff. As such, Mr. Whitfield had a right to rely on such information, and
did so rely on said information to his financial detriment as outlined above. Mr. Whitfield
has been injured in reliance upon Harbor National Bank's promises to him as will shown
to the trier of fact, including but not limited to, physical and mental distress and financial

loss. in addition thereto, the actions of the Plaintiff entitle Mr. Whitfield o an award of
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punitive damages.

FOR A THIRD CAUSE OF ACTION
{Fraud in the Inducement)

31. Mr. Whitfield hereby incorporates the allegations of the foregoing
paragraphs as if fully restated herein.

32, At or about the time of the initial loan originations, Plaintiff made affirmative

representations to Mr. Whitfield that: (1) the loans would be 30 year loans; (2) that the

maturity date referenced in the Notes were simply renewal dates; and (3) that the interest
rate.to be charged would be Mr. Whitfield's choice of 7.5% or prime minus Y %. The
Plaintiff also made representations, and an offer, that the loans would be renewed at
4.75% with new maturity dates of July 10, 2017. Such representations were false,
incomplete and misleading when made, were material, were known by the Plaintiff to be
false, misieading and incomplete, and weré intended to be relied upon.

33.  Mr. Whitfield was unaware that the representations were false and had no
reason to suspect they were false, as he placed his truét and confidence in Plaintiff. As
such, Mr. Whitfield had a right to rely on such information, and did so rely on said
information to his detriment financial as outlined above. Had Mr. Whitfield known Plaintiff
never intended to renew the loan, Mr. Whitﬁéld would have previously refinanced the loan
with another lender at a time when it was possible. At a minimum, the Plaintiff should
have relayed their concems about renewals as early as documentary evidence suggest
Harbor National Bank had a concern, to-wit, the year 2010.

34. These false representations were made to induce the Mr. Whitfield to enter
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a high cost loan, and were made by the Plaintiff with the knowledge of their falsity.

35. Mr. Whitfield reasonably relied on the material representations of Plaintiff
and had no knowledge the representations made by the Plaintiff were false and the Mr.
Whitfield was, therefore, fraudulently induced by- the Plaintiff to enter into the high cost
loan.

36. Mr. Whitfield made a mistake in entering into the loan, which mistake was
unilateral. Mr. Whitfield was fraudulently induced by the Plaintiff to make the unilateral
mistake as a direct, proximate and foreseeable result of the fraud, deceit,
misrepresentation, and active concealment perpetrated upon Mr. Whitfield by the Plaintiff.

37. Subsequent to the origination of the loan, Mr. Whitfield has been informed
and now believes that the Plaintiff misrepresented the terms of the loan, verbally and in
writing by (1) not receiving 30 year loans, (2) representing that the maturity date was
simply a renewal date; and (3} charging, and refusing to change, the interest rate of 7.5%.
‘The Plaintiff also made representations, and an offer, to renew the loans at 4.75% with
a new maturity date of July 10, 2017 as agreed. As such, Mr. Whitfield is entitled fo avoid
or rescind the loan and to be returned to the status quo ante whereby the Plaintiff retdms
‘to Mr. Whitfield all monies paid by Mr. Whitfield in exchange for Mr. Whitfield retumning
the amount of the loan proceeds to the Plaintiff. In addition thereto, Mr. Whitfield is entitled
to all incidental, consequential, direct and indirect damages proximately caused by
Piaintiff when they fraudulently induced Mr. Whitfield to enter into the loan transaction.
Mr. Whitfield has been injured in reliance upon Harbor National Bank’s promises to him
as wil shown to the trier of féct, including but not limited to, physical and mental distress

and financial loss. In addition thereto, the actions of the Plaintiff entitle Mr. Whitfield to an
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award of punitive damages.

FOR A FOURTH CAUSE OF ACTION
(Violation of Federal Trade Commission Act Section 5(a) 15 U.S.C. §45 )

(As made applicable through SC Code §39-5-10 et.seq.)

38. Mr. Whitfield hereby incorporates the allegations of the foregoing
paragraphs as if fully restated hersin.

39. As stated above, Plaintiff made affirmative representations to Mr. Whitfield
that: (1) the loans would be 30 year loans; (2) that the maturity dates referenced in the
Notes were simply renewal dates; and (3) that the interest rate to be charged would be
Mr. Whitﬁeld’S choice of 7.5% or prime minus % %. The Plaintiff also represented, and
made an offer, that the loans would be renewed at 4.75% with new maturity dates of July
10, 2017.

40. Plaintif's acts enumerated above constitute “unfair or deceptive acts or
practices in or affecting commerce,” as those terms are defined in the Act. This prohibition
applies to all persons engaged in commerce, including banks. An actor practice is unfair
where it; (1) causes or is likely to cause substantial injury to consumers; (2) cannot be
reasonably avoided by consumers and; (3) is not outweighed by countervailing benefits
to consumers or to competition. In this case, Plaintifls ;actions discussed above have
caused substantial injury to Mr. Whitfield.

41, An act or practice is deceptive where: (1) a representation, omission, or
practice misleads or is likely to mislead the consumer, (2) a consumer’s interpretation of
the representation, omission, or practice Is considered reasonable under the

circumstances and; (3) the misleading representation, omission, or practice is material.
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in this case, PlaintifPs actions were deceptive because Plaintiff clearly misrepresented
that the loans would be renewed. Mr. Whitfield has been injured in reliance upon Harbor
National Bank’s promises to him as will shown to the trier of fact, inciuding but not limited
to. physical and mental distress and financial loss. In addition thereto, the actions of the

Plaintiff entitie Mr. Whitfield to an award of punitive damages.

FOR A FIFTH CAUSE OF ACTION
{Promissory Estoppel / Detrimental Reliance)

42. Mr. Whitfield hereby incorporates the allegations of the foregoing

- paragraphs as if fully restated herein.

43.  Mr, Whitfleld relied on the promises of Angela Bell, Charlie Rivers, and Scott
Warren to renew and modify the loans.

44, These promises were unambiguous ih their terms and were relied upon by
Mr. Whitfield. In parficutar, there were no contingencies placed upon the June 26, 2012
written offer to renew any of the loans as title insured first mortgages were already in
place on the subject properties.

45, The reliance by Mr. Whitfield regarding renswing the lcans was more than
expected and more than foreseeable by Harbor National Bank.

46. Mr. Whitfield has been injured in reliance upon Harbor National Bank's
-promises to him as will shown to the trier of fact, including but not limited fo, physical and
mental distress and financial loss. In addition thereto, the actions of the Plaintif_f entitle

Mr. Whitfield to an award of punitive damages.

EOR A SIXTH CAUSE OF ACTION

(Tortious Interference with Prospective Contractual Relations)

47.  Mr. Whitfield hereby incorporates the allegations of the foregoing
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paragraphs as if fully restated hersin.

48. The acts of Plaintiff described herein constituted an interference with Mr.
Whitfisld’s business, were without justification, were done with improper purpose and
motive, knowing it would place Mr. Whitfield under duress when filing these unfounded
legal proceedings and knowing that it would interfere with Mr. Whitfield's ability to sell
and/or rent the subject property.

49.  As aresult of Plaintiff's actions M;. Whitfield has lost the ability to enter into
contracts with identifiable prospective buyers and/or renters of the subject property. As a
direct and proximate result of the Plaintiff's actions, Mr. Whitfleld has suffered special
damages including but not limited to a diminished value of theif property in the eyes of
third parties, loss of income and loss of profits.

50. Plaintiffs actions proximately caused actual, consequential, and special
d;ezmages._ including but not limited to: a) inability to sel! the subject property to third
parties who met requirements for sale and/or rental of the subject propetty; b) foreclosure
proceedings having been instituted on the subject property:; c) a diminished value of the
subject property in the eyes of third parties; d) damage to Mr. Whitfield's reputation and
business standing in the real estate profession; e) financial damage to Mr. Whitfield's
business because of time spent away to defend these charges, f) financial damage for
his inability to sell the subject property following filing of the lis pendens and lawsuit, g)
attorneys' fees and costs incurred; h) time spent away from work as a result of the lis
pendens and lawsuit, i) emotional distress to Mr. Whitfieid, j) injury to his health and

mental pain and suffering.

Page 13 of 22

R. 427




FOR A SEVENTH CAUSE OF ACTION
(Breach of Contract Accompanied by Fraudulent Act)

51. Mr. Whitfield hersby incorporates the allegations of the foregoing
paragraphs as if fully restated herein.

§2. As stated above, Mr. Rivers made an agreement to renew the loans at the
June 21, 2012 meeting with Mr. Whitfleld.

53.  Plaintiff breached the agreement with Mr. Whitfield by failing to close the
renewal of the loan which is the subject of this lawsuit. Such breach was made with the
fraudulent intent of never actually intending to close thé renewal when that representation
was made, and such fraudulent intent was manifested by the fraudulent act of claiming a
title endorsement was required to renew the loan when in fact one was never needed.

54.  Mr. Whiffield has been injured in reliance upon Harbor National Bank's
pramises to him as will shown to the trier of fact, including but not limited to, physical and
mental distress and financial loss. in addition thereto, the actions of the Plaintiff entitle
Mr. Whitfield to an award of punitive damages.

FOR AN EIGHTH CAUSE OF ACTION

(Abuse of Process as to David Swanson and BNC Bancorp through its employee/agent
: Scott Warren)

55. Mr. Whitfield hereby incorporates the allegations of the foregoing
paragraphs as if fully restated herein.
56. Mr. Scott Warren claims he called Mr. David Swanson for the advice to

procure a title endorsement in order to renew the loan for the Black Rush Property.
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57. Mr. Swanson claims that Mr. Scott Warren called him regarding the
anticipated closing between Mr. Whitfield and Harbor National Bank, said closing set to
occur on June 28, 2012.

58. Despite providing such sworn testimony by each Mr. Scott Warren and
Mr. David Swanson that this advice was given and repeived before the June 28, 2012
closing, there is no evidence of any such phone call as the phone records from Mr.
David Swanson's cell phone and his office line show no record of a phone call from Mr.
Scott Warren cell phone or office line in June of 2012.

59. Because the telephone records show the phone call never occurred, the

swomn testimony that the call was made, when in fact evidence shows it was not made at

the time, was given with the ulterior purpose of fabricating a legal defense for the bank's
failure to renew its contractual obligations to renew Mr. Whitfield's loans.

60. Mr. David Swanson has represented that Scott Warren called him regarding
an anticipated closing, in which he gave advice to Mr. Warren to procure a title
endorsement. As alleged previously, Mr. ‘Swanson and his law firn have no proof the
advice was ever given as there is no engagement letter, fee agreement, comespondence,
records of any kind, opinion_letters, or billing entries at the firm ta corroborate the legal
defense that Mr. Swanson provided the iﬁformation at the time he claims the advice was
made. Additionally, there is no evidence of the communication itself from Mr. Warren's
cell phone or office line to Mr. Swanson's cell phone or office line, further evidence that

the communication was never made, when Mr. Swanson and Mr. Warren claim it was.
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61. The swom testimony that the call was placed before closing, when in fact it
was not, was a willful or overt act, done with the intent and collateral objective of fumishing
a legal defense (advice of counsel} for the bank and tnjuring Mr. Whitfield.

62. The swomn testimony by each Mr. Scott Warren ad Mr. David Swanson was
a misuse and perversion of legal process by fabricating a legal defense (advice of
counsel) when one In fact had never been given at the time claimed fo have been given.
The acts described above and herein have caused damage to Mr. Whitfield by incurring
actual damages, both mental and pecuniary, including by way of example only and
without limitation: loss of time, injury fo property and financial standing, shame,
mortification, mental anguish, mental pain and suffering, emotional distress, loss of
enjoyment of life, injury to feelings, an overall degradation of heaith, and was hindered
from, and will continue to be hindered from attending to his usual duties and affairs of life,
asa direct and proximate result of the aforesaid conduct of Harbor National Bank, in an
exact amount of actual, consequential and special damages as to be determined by a
trier of fact.

FOR A NINTH CAUSE OF ACTION
(Civil Conspiracy as to David Swanson and BNC Bancorp through its employee/agent
Scott Warren)

63. Mr. Whitfleld hereby incorporates the allegations of the foregoing
paragraphs as if fully restated herein.

64. As alleged above, Mr. Scott Warren claims he called Mr. David Swanson

for the advice to procure a titie endorsement in order to renew the loan for the Black Rush

Property.
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85. Mr. Swanson claims that Mr. Scott Warren called him regarding the
anticipated closing between Mr. Whitfield and Harbor National Bank, said closing set to
occur on June 28, 2012.

66. » Despite providing such sworn testimony by each Mr. Scott Warren and
Mr. David Swanson that this advice was given and received before the June 28, 2012
closing, there is no evidence of any such phone call as the phone records from Mr.
David Swanson's cell phone and his office line show no record of a phone call from Mr.
Scott Warren cell phone or office line In June of 2012.

67. Because the telephone records show the phone call never occurred, the

sworn testimony that the call was made, when in fact it was not made at the time, was

given with the ulterior purpose of fabricating a legal defense for the bank's failure to renew
its co.ntractual obligations to renew Mr. Whitfield's loans.

68. Mr. David Swanson has represented that Scott Warren called him regarding
an anticipated closing, in which he gave advice to Mr. Warren to procure a title
endorsement. As alleged previously, Mr. Swanson and his law firm have no proof the
advice was aver given as there Is no engagement letter, fee agreement, correspondence,
records of any kind, opinion letters, or billing entries at the firm to corroborate the legal
defense that Mr. Swanson provided the information at the time he claims the advice was
made. Additionally, there Is no evidence of the communication itsélf from Mr. Warren's
cell phone or office line 1o Mr. Swanson’s cell phone or office line, further evidence that

the communication was never made, when Mr. Swanson and Mr. Warren claim it was.
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69. The swom testimony that the cali was plaéed before closing, when in fact it
was not, was a willful or overt act, done with the intent and collateral objective of furnishing
a legal defense (advice of counsel) for the bank and injuring Mr. Whitfield.

70. The swomn testimony by each Mr. Scott Warren and Mr. David Swanson
was a misuse and perversion of legal process by fabricating a legal defense (advice of
counsel) when one in fact had never been given at the time claimed to have been given.

71.  Mr. David Swanson's actions described above and herein were made for
his own personal interest as they were performed outside the scope of his law firm's
representation of Harbor National Bank. |

72.  The actions of David Swanson and Scott Warren as alleged above and
herein constitute an combination of two or more persons that was done with the purpose
of fumishing a legal defense (advice of counsel) for the bank and injuring Mr. Whitfield
which has caused him special damages, beyond damages specified in his other causes
of action for having to incur attomey's fees and costs associated with Harbor National

Bank’s advice of counsel defense which should never have been incurred.

FOR A TENTH CAUSE OF ACTION
(Cross-Claim for Equitable indemnity as to Co-Defendant Cindy Whitfield)

73. Mr. Whitfield hereby incorporates the allegations of the foregoing
paragraphs as if fully restated herein.

74. To the extent, If any, that Mr. Whitfield Is held liable to the Piaintiff in this
action, which such liability is expressly denied, such liability would be a proximate result

of the wrongful acts, breach of duties, omissions, and/or negligence of Cindy Whitfield
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and/for her agents in failing to gIQe her permission and/or authorization to renew the loan
for the subject property located at 1055 Black Rush Circle, Mount Pleasant, South
Carolina, said demand being made as a defense of Harbor National Bank to close all of
the renewal loans set forth in Exhibit “C”.

75.  Specifically, the closing attomey Mark Weeks and Mr. Whitfield's previous
counsel Lauren Felder have stated that Mrs. Cindy Whitfield's counsel Stanley Jaskiewicz
was contacted regarding procuring her consent for the renewal of the Black Rush
Property. Lauren Felder was advised by either Stanley Jasklewicz or his paralegal Dena
Hardison that Mrs. Cindy Whitfield, “would not sign off on the mortgage as Mr. Whitfield
was solely responsible under the Final Family Court Order.” Additionally, Mrs. Cindy
Whitfield was told by Mr. Jaskiewicz' paralegal Dena Hardison that, *he [Mr. Whitfield]
could not reﬂ_nance my home or borrow the equity in it as hé would be putting another nail
in his coffin.” According to Mrs, Whitfield, Ms. Dena Hardison gave her this advice before
the closing? and was also told by Ms. Hardison not to, “do anything unti! | talk to Stan,”
regarding gaining access to her home for an appraisal. According to Mrs. Whitfield, h;lr.
Jaskiewicz never called her back regarding any issues related to procuring her consent
1o renew her home.

76. To the extent, if any, that Mr. Whitfield is held liable to the Plaintiff in this
action, which such liabllity is expressly denled, these wrongful acts,b breach of duties,
omissions, and/or negligence of Cindy Whitfield and/or her agents have damaged Mr.

Whitfield, including but not limited to consequential and special damages, and the

1 Mrs. Whitfield indicated this statement was made by Ms. Hardison at the time the appraiser was attempting (o gain
access to Mrs. Whitfield's home— in May and June of 2012. Comrespondence was sent to Stanley Jaskiwicz advising
him of appraisal access issuc on June 11, 2012..
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‘ifnposition of attqmey’s fees and costs In defending the foreclosure and prosecuting the
Counterclaims as alleged herein. Mr. Whitfield and Mrs. Cindy Whitfield had a special
relationship by virtue of their continuing family court obligations that would support a claim
for indemnity against Mrs. Cindy Whitfield. Moreover, Mr. Whitfield is wholly without fault
for Cindy Whitfield failing to provide her permission and/or authorization to renew the loan
for the Black Rush Property.

77.  To the extent, if any, that Mr. Whitfield is held liable to the Plaintiff in this
action, which such liability is expressly denied, Mr. Whitfield would be entitled‘ to be
equitably indemnified for such liabliity from Cindy Whitfield for any liability that Mr.
Whitfield is found to have incurred to the Plaintiff such that Mr, Whitfield .would be entitled
to recover his consequential and special damages, attorney’s fees and costs, monies
adjudged owed to the Plaintiff and/or monies expended by way of settiement of Piaintiff's
claims as a result of Cindy Whitfield and/or her agents wrongful acts, breach of duties,

omissions, and/or negligence as afore-described.

WHEREFORE, Defendants prays for relief as set forth below together with
such further rellef as this court deems just:

a. Actual damages,

b. Statutory damages;

c. Treble Damages

d. Disgorgement of profits;

e. Restitution; :

f. Rescission;

g. Injunctive relief; and
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h. Attomeys' fees and costs

DEMAND FOR JURY TRIAL

Mr. Whitfleld demands a jury trial on all counts stated above. These causes of
action must be tried before any equitable causes of action asserted by either party can

be disposed of, See Gardner v. Travis, 316 S.C. 315, 450 S.E.2d 54 (Ct. App. 1994)

Respectfully submitted,

HALVERS\% ASSOZIATES, LLC
By: /

Brent&. Halversen

471 Church Street, Suite 330
Charleston, SC 29401

T: 843-284-5790

F: 864-326-4844

Email: brent@halverseniaw.com

L v Attorneys for the Defendant
bty , 2016. :
arieston, South Carolina
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CERTIFICATE OF SERVICE

| certify that | served the foregoing Fifth Amended Answer, Affirmative Defenses
and Counterclaims upon all counsel of record by affixing same with proper postage
placing same with the United Stat

; es %ffta' Service addressed to the partles and
counsel's last known address on this _ f day of March, 2016.

HALVER

N & ASSOCIATES, LLC
By_ /i /

‘Brefft S. Halversen

171 Church Street, Suite 330
Charieston, SC 29401

T: 843-284-5790
F: 864-326-4844

Email: brent@halversenlaw.com

-2 -
-
sz BT
=
L' .
Oa‘-o o “
Charlestonéouth Carolina %m% =z
. o o
@
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HALVERSEN ((§
ASSOCIATES, LLC

Attorneys-at-Law

BRENT S. HALVERSEN® $ALSO ADMITTED IN FLORIDA
Direct Line: {843) 284-5790
brent@halversenlaw.com

March 4, 2016
VIA US MAIL

Clerk of Court

Berkeley County Clerk of Court
300-B California Avenue

P.O. Box 219

Mencks Comez, SC 29461

Re: Bank of No arolina v. Anthony M. Whitfield, Cindy Whitfield an

David Swanson
Case No.: 2012-CP-08-2618

Dear Clerk of Court:

Enclosed piease find the original and one copy of the Defendant’s Fifth Amended Answer,
Affirmative Defenses and Counterclaims in the above referenced matter. Please file the original
and return file stamped copy to our office in the enclosed envelope.

By copy of this correspondence 1 am serving all counsel with the Fifth Amended Answer,
Affirmative Defenses and Counterclaims. If you have any questions or comments, please do not
hesitate to contact me.

Sincerely yours, |

Y/

Brert Souther Halversen

BSH/ak
Enclosures

cc:  Mr. Brian Duffy, Esquire (Via U.S. Mail Only)
Mr. Paul Ferrara, Esquire (Via U.S. Mail Only)
Mr. Dan Slotchiver, Esquire (Via E-Mail Only)
Mr. David Overstreet, Esquire (Via U.S. Mail Only)

171 Church Street, Sulte 330, Charig’ston. South Carolina 29401 * Telephone (843) 284-5790 * Fax (884) 326-4844
www . HalversenLaw.com
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STATE OF SOUTH CAROLINA ...+t - “§3NTHE COURT OF COMMON PLEAS

P ) SE\NO.: 2014-CP-18-358
COUNTY OF DORCHESTER 216 KR -1 )ﬁﬁ'i"l ol
) B

CHIE L

Bank of North Carolina, CLERE LIRS

DORCHES LY COUNTY
Plaintiff, )
) THIRD PARTY DEFENDANT DAVID
Vs, ) SWANSON’S ANSWER TO
) DEFENDANT/THIRD PARTY
Anthony Whitfield and ) PLAINTIFF’S AMENDED ANSWER
Cindy Whitfield ) AFFIRMATIVE DEFENSES,
Defendants. ) CROSSCLAIM, COUNTERCLAIMS AND
: ) THIRD PARTY COMPLAINT
Anthony Whitfield ) (Jury Trial Demanded)
)
Third Party Plaintiff )
)
; vs. )
V v )
David Swanson )
Third Party Defendant

TO: BRENT HALVERSEN, ESQ. AND DANIEL SLOTCHIVER, ESQ., ATTORNEYS FOR
DEFENDANT/THIRD PARTY PLAINTIFF ANTHONY WHITFIELD:

Third Party Defendant David Swanson hereby responds to the above-captioned Third Party
Plaintiff’s Complaint as follows:

1. The Allegations contained in Paragraphs 1 through 10 of Defendant’s Fourth
- Answer, Crossclaim, Counterclaims and Third Party Complaint (hereinafter “Third Party
Complaint™) assert defenses to Plaintiff’s Complaint, to which Third Party Defendant need not
respond. To the extent the allegations in Paragraphs 1 through 10 suggest or imply liability against
the Third Party Defendant, those allegations afe expressly denied.

2. Third Party Defendant is without sufficient knowledge and information to form an

opinion as to the allegations contained in Paragraphs 11 through 55 of the Third Party Complaint,.

and therefore denies the same.

3721106v.1
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3. Responding to the allegations contained in Paragraphs 56 and 57 of the Third Party
Complaint, Third Party Dgfendant admits only so much of the allegations as to indicate Third Party
Defendant had a conversation with Scott Warren regarding a title endorsement, and both parties to that
conversation have testified under oath concerning the existence of that conversation and the substance
thereof. Third Party Defendant denies the remainder of the allegations contained in Paragraphs 56 and
57.

4. Third Party Defendant denies the allegations contained in Paragraphs 58 and 59 of
the Third Party Complaint.

5. Responding to Paragraph 60 of the Third Party Complaint, Third Party Defendant
admits only so much of the allegations as to indicate Third Party Defeﬁdant had a conversation with
Scott Warren regarding a title endorsement, and both ;.)arties to that conversation have testified under
oath concerning the existence of that conversation and the substance thereof. Third Party Defendant
denies the remainder of the allegations contained in Paragraph 60.

6. Third Party Defendant denies the allegations contained in Paragraphs 61 and 62 of
the Third Party Complaint.

7. In response to Paragraph 63 of the Third Party Complaint, Third Party Defendant
repeats and re-alleges every preceding paragraph of this Third Party Answer as if restated herein
verbatim. |

8. Responding to Paragraphs 64 and 65 of the Third Party Complaint, Third Party
Defendant admits only so much of the allegations as to indicate Third Party Defendant had a
conversation with Scott Warren regarding a title endorsement, and both parties to that conversation have
testified under oath concerning the existence of that conversation and the substance thereof. Third Party

Defendant denies the remainder of the allegations contained in Paragraphs 64 and 65.
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9. Third Party Defendant denies the allegations contained in Paragraphs 66 and 67 of
the Third Party Complaint.

10.  Responding to Paragraph 68 of the Third Party Complaint, Third Party Defendant
admits only so much of the allegations as to indicate Third Party Defendant had a conversation with
Scott Warren regarding a title endorsement, and both parties to that conversation have testified under
oath concerning the existence of that conversation and the substance thereof. Third Party Defendant
denies the remainder of the allegations contained in Paragraph 68.

I1.  Third Party Defendant denies the allegations contained in Paragraphs 69 through
72 of the Third Party Complaint.

12.  Inresponse to Paragraph 73 of the Third Party Complaint, Third Party Det;endant
repeats and re-alleges every preceding paragraph of this Third Party Answer as if restated here.in
verbatim.

13. Third Party Defendant is without sufficient knowledge and information to form an
opinion as to the allegations contained in Paragraphs 74 through 77 of the Third Party Complaint,
and therefore denies the same.

14.  Defendant denies each and every allegation not specifically admitted herein.

FURTHER RESPONDING TO THE THIRD PARTY COMPLAINT
AND AS AN AFFIRMATIVE DEFENSE THERETO:

15. Third Party Plaintiff's Complaint fails to allege facts sufficient to state a claim upon
which relief can be granted and should be dismissed pursuant to Rule 12(b)(6), SCRCP.

FURTHER RESPONDING TO THE THIRD PARTY COMPLAINT
AND AS AN AFFIRMATIVE DEFENSE THERETOQ:

e oran
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16. . Third Party Defendant was at all times acting as an attorney in the course and scope
of providing legal services to his client and is immune from liability to third-parties such as Third

Party Plaintiff.

FURTHER RESPONDING TO THE THIRD PARTY COMPLAINT
AND AS AN AFFIRMATIVE DEFENSE THERETO:

17.  Noactor omission of Third Party Defendant was the cause of any damages to Third
Party Plaintiff.

FURTHER RESPONDING TO THE THIRD PARTY COMPLAINT
AND AS AN AFFIRMATIVE DEFENSE THERETO:

18. Third Party Plaintiff’s claims against Third Party Defendant are barred to the extent
relief is obtainable from other avenues.

FURTHER RESPONDING TO THE THIRD PARTY COMPLAINT
AND AS AN AFFIRMATIVE DEFENSE THERETO:

19.  Third Party Plaintiff lacks standing to pursue one or more claims against Third Party
Defendant.

FURTHER RESPONDING TO THE THIRD PARTY COMPLAINT
AND AS AN AFFIRMATIVE DEFENSE THERETO:

20.  Third Party Plaintiffs claims are or may be barred by the doctrines of waiver,.

estoppel and/or unclean hands.

FURTHER RESPONDING TO THE THIRD PARTY COMPLAINT
AND AS AN AFFIRMATIVE DEFENSE THERETO:

21.  Atall relevant times, Third Party Defendant exercised the necessary degree of care and
skill maintained by other attorneys under similar conditions and in like circumstances.

FURTHER RESPONDING TO THE THIRD PARTY COMPLAINT
AND AS AN AFFIRMATIVE DEFENSE THERETO:

4
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22.  Third Party Plaintiff’s Complaint alleges duplicative causes of action that should
be dismissed or merged as provided by law.

FURTHER RESPONDING TO THE THIRD PARTY COMPLAINT
AND AS AN AFFIRMATIVE DEFENSE THERETO:

23.  Third Party Plaintiff’s Complaint fails to state a claim upon which attorney’s fees
can be awarded or allege facts which, if proven, would entitle Third Party Plaintiff to an award of
attorney’s fees.

FURTHER RESPONDING TO THE THIRD PARTY COMPLAINT
AND AS AN AFFIRMATIVE DEFENSE THERETO:

24.  Third Party Plaintiff’s Complaint fails to state a claim upon which treble damages
can be awarded or allege facts which, if proven, would entitle Third Party Plaintiff to an award of
treble damages.

FURTHER RESPONDING TO THE THIRD PARTY COMPLAINT
AND AS AN AFFIRMATIVE DEFENSE THERETO:

25.  Third Party Plaintiff’s Complaint fails to state a claim upon which punitive damages
can be awarded or allege facts which, if proven, would entitle Third Party Plaintiff to an award of
punitive damages.

FURTHER RESPONDING TO THE THIRD PARTY COMPLAINT
AND AS AN AFFIRMATIVE DEFENSE THERETO:

26.  Any award of punitive or exemplary damages in this action would be in violation of the
rights of Third Party Defendant under the United States Constitution and the Constitution of the State
of South Carolina.

FURTHER RESPONDING TO THE THIRD PARTY COMPLAINT
AND AS AN AFFIRMATIVE DEFENSE THERETO:

o ek R
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27.  Third Party Defendant reserves any additional and further defenses that may be revealed
by information obtained during the course of investigation and discovery as consistent with the South
Carolina Rules of Civil Procedure.

WHEREFORE, having fully answered the allegations of Third Party Plaintiff’'s Complaint,
Third Party Defendant prays that Third Party Plaintiff’s Complaint be dismissed with prejudice, for all

costs of the action to be cast upon Third Party Plaintiff, and for such other and further relief as this Court

may deem just and proper.
This 2 day of April, 2016.
Respectfully submitted,
EARHART OVERSTREET LLC
State Bar No.: 16965
MICHAEL B. MCCALL
State Bar No.: 73028
STEVEN R. KROPSKI
State Bar No.: 101441
Attorneys for Third Party Defendant David
Swanson
PO Box 22528
Charleston, SC 29413
843-972-9400
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STATE OF SOUTH CAROLINA. = - ()N THE COURT OF COMMON PLEAS
. o ) CASE NO.: 2014-CP-18-358

COUNTY OF DORCHESTER; |4 #iPR -7 AH)I: 08

Bank of North Carolina, CHZ %o o
CLERR - Ll |
QRCHESTER Lik
Plaintiff, '
CERTIFICATE OF SERVICE
vs.
Anthony Whitfield and
Cindy Whitfield
Defendants.
Anthony Whitfield
Third Party Plaintiff
vs.

David Swanson
Third Party Defendant

[ hereby certify that I have this day served a copy of the within and foregoing pleading upon all
parties to this matter by via electronic mail or by depositing a true copy of same via in the U.S. Mail,

proper postage prepaid, addressed to counsel of record as follows:

Brent S. Halverson, Esq.
Halversen & Associates, LLC
171 Church Street, Suite 300
Charleston, SC 29401

Andrew J. McCumber, Esq.
Daniel S. Slotchiver, Esq.
Slotchiver & Slotchiver, LLP
44 State Street
Charleston, SC 29401

Brian C. Duffy, Esq.
Seth W. Whitaker, Esq.
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Stephen Jenkins Bell, Esq.
Duffy & Young, LLC
96 Broad Street
Charleston, SC 29401

Robert A. Berstein, Esq.

Berstein & Berstein PA

5418-B Rivers Avenue
North Charleston, SC 29406

L [4n :
This™ day of April, 2016.
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STATE OF SOUTH CAROLINA e )HG%E COURT OF COMMON PLEAS
2115 APR TCABEINOE 2014-CP-18-1792
COUNTY OF DORCHESTER ) B
Bank of North Carolina,
)
Plaintiff, } THIRD PARTY DEFENDANT DAVID
) SWANSON’S ANSWER TO
Vs, ) DEFENDANT/THEIRD PARTY
) PLAINTIFF’S FOURTH AMENDED
Anthony Whitficld and } ANSWER AFFIRMATIVE DEFENSES,
Cindy Whitfield )} CROSSCLAIM, COUNTERCLAIMS AND
Defendants. ) THIRD PARTY COMPLAINT
) (Jury Trial Demanded)
Anthony Whitfield )
)
Third Party Plaintiff )
)
Vs, )
\/ )
David Swanson » )
_ Third Party Defendant )

TO: BRENT HALVERSEN, ESQ. AND DANIEL SLOTCHIVER, ESQ., ATTORNEYS FOR
DEFENDANT/THIRD PARTY PLAINTIFF ANTHONY WHITFIELD:

Third Party Defendant David Swanson hereby responds to the above-captioned Thir(i Party
Plaintiff’s Complaint as follows:

1. The Allegations contained in Paragraphs 1 through 10 of Defendant’s Fourth
Answer, Crossclaim, Counterclaims and Third Party Complaint (hereinafter “Third Pérty

Complaint”) assert defenses to Plaintiff’s Complaint, to which Third Party Defendant need not

respond. To the extent the allegations in Paragraphs 1 through 10 suggest or imply liability against

the Third Party Defendant, those allegations are expressly denied.
2. Third Party Defendant is without sufficient knowledge and information to form an
opinion as to the allegations contained in Paragraphs 11 through 55 of the Third Party Complaint,

and therefore denies the same,
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3. Responding to the allegations contained in Paragraphs 56 and 57 of the Third Party
Complaint, Third Party Defendant admits only so much of,the allegations as to indicate Third Party
Defendant had a conversation with Scott Warren regarding a title endorsement, and both parties to that
conversation have testified under oath concerning the existence of that conversation and the substance
thereof, Third Party Defendant denies the remainder of the allegations contained in Paragraphs 56 and
57.

4, Third Party Defendant denies the allegations contained in Paragraphs 58 and 59 of
the Third Party Comp.laint.

5. Responding to Paragraph 60 of the Third Party Complaint, Third Party Defendant
admits only so much of the allegations as to indicate Third Party Defendant had a conversation with
Scott Warren regarding a title endorsement, and both parties to that conversation have testified under
oath concemning the existence of that conversation and the substance thereof. Third Party Defendant
deniés the remainder of the allegations contained in Paragraph 60.

6. Third Party Defendant denies the allegations contained in Paragraphs 61 and 62 of
the Third Party Complaint.

7. In response to Paragraph 63 of the Third Party Complaint, Third Party Defendant
repeats and re;alleges every preceding paragraph of this Third Party Answer aé if restated herein
verbatim.

8. Responding to Paragraphs 64 and 65 of the Third Party Complaint, Third Party
Defendant admits only so much of tﬁe allegations as to indicate Third Party Defendant had a
conversation with Scott Warren regarding a title endorsement, and both parties to that conversation have
testified under oath concerning the existence of that conversation and the substance thereof. Third Party

Defendant denies the remainder of the allegations contained in Paragraphs 64 and 65.

2
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9. Third Party Defendant denies the aliegations contained in Paragraphs 66 and 67 of

the Third Party Complaint.

10.  Responding to Paragraph 68 of the Third Party Complaint, Third Party Defendant
admits only so much of the allegations as to indicate Third Party Defendant had a conversation with
Scott Warren regarding a title endorsement, and both parties to that conversation have testified under
oath concemning the existence of that conversation and the substance thereof. Third Party Defendant
denies the remainder of the allegations containea in Paragraph 68.

11.  Third Party Defendant denies the allegations contained in Paragraphs 69 through
72 of the Third Party Cqmplaint.

12.  Inresponse to Paragraph 73 of the Third Party Complaint, Third Party Defendant
repeats and re-alleges every preceding paragraph of this Third Party Answer as if restated herein

verbatim.

13.  Third Party Defendant is without sufficient knowledge and information to form an

opinion as to the allegations contained in Paragraphs 74 through 77 of the Third Party Complaint,

and therefore denies the same.
14.  Defendant denies each and every allegation not specifically admitted herein.

'FURTHER RESPONDING TO THE THIRD PARTY COMPLAINT
AND AS AN AFFIRMATIVE DEFENSE THERETO:

15.  Third Party Plaintiff’s Complaint fails to allege facts sufficient to state a claimAupon
which relief can be granted and should be dismissed pursuant to Rule 12(b)(6), SCRCP.

FURTHER RESPOND[NG TO THE THIRD PARTY COMPLAINT
AND AS AN AFFIRMATIVE DEFENSE THERETO:
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16.  Third Party Defendant was at all times acting as an attorney in the course and scope
of providing legal services to his client and is immune from liability to third-parties such as Third

Party Plaintiff.

FURTHER RESPONDING TO THE THIRD PARTY COMPLAINT
AND AS AN AFFIRMATIVE DEFENSE THERETO:

17.  No act or omission of Third Party Defendant was the cause of any damages to Third
Party Plaintiff.

FURTHER RESPONDING TO THE THIRD PARTY COMPLAINT
AND AS AN AFFIRMATIVE DEFENSE THERETO:

AND AS AN AFFIRIVIA TRVE, DERBINSW B RAEIRE15]
18. Third Party Plaintiff’s claims against Third Party Defendant are barred to the extent
relief is obtainable from other avenues.

FURTHER RESPONDING TO THE THIRD PARTY COMPLAINT
AND AS AN AFFIRMATIVE DEFENSE THERETO:

19.  Third Party Plaintiff lacks standing to pursue one or more claims apainst Third Party
Defendant.

FURTHER RESPONDING TO THE THIRD PARTY COMPLAINT
AND AS AN AFFIRMATIVE DEFENSE THERETO:

20.  Third Party Plaintiffs claims are or may be barred by the doctrines of waiver,

estoppel and/or unclean hands.

FURTHER RESPONDING TO THE THIRD PARTY COMPLAINT
AND AS AN AFFIRMATIVE DEFENSE THERETO:

21.  Atall relevant times, Third Party Defendant exercised the necessary degree of care and
skill maintained by other attorneys under similar conditions and in like circumstances.

FURTHER RESPONDING TO THE THIRD PARTY COMPLAINT
AND AS AN AFFIRMATIVE DEFENSE THERETO:
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22.  Third Party Plaintiff's Complaint alleges duplicative causes of action that should

be dismissed or merged as provided by law.

FURTHER RESPONDING TO THE THIRD PARTY COMPLAINT
AND AS AN AFFIRMATIVE DEFENSE THERETO:

23.  Third Party Plaintif’s Complaint fails to state a claim upon which attorney’s fees
can be awarded or allege facts which, if proven, would entitle Third Party Plaintiff to an award of

attorney’s fees.

FURTHER RESPONDING TO THE THIRD PARTY COMPLAINT
AND AS AN AFFIRMATIVE DEFENSE THERETO:

24.  Third Party Plaintiff's Complaint fails to state a claim upon which treble damages
can be awarded or allege facts which, if proven, would entitle Third Party Plaintiff to an award of

treble damages.

FURTHER RESPONDING TO THE THIRD PARTY COMPLAINT
AND AS AN AFFIRMATIVE DEFENSE THERETO:

25.  Third Party PlaintifPs Complaint fails to state a claim upon which punitive damages
can be awarded or allege facts which, if proven, would entitle Third Party Plaintiff to an award of
punitive damages.

FURTHER RESPONDING TO THE THIRD PARTY COMPLAINT
AND AS AN AFFIRMATIVE DEFENSE THERETO:

26.  Anyaward of punitive or exemplary damages in this action would be in violation of the
rights of Third Party Defendant under the United States Constitution and the Constitution of the State
of South Carolina,

FURTHER RESPONDING TO THE THIRD PARTY COMPLAINT
AND AS AN AFFIRMATIVE DEFENSE THERETO:
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27.  Third Party Defendant reserves any additional and further defenses that may be revealed
by information obtained during the course of investigation and discovery as consistent with the South
Carolina Rules of Civil Procedure.

WHEREFORE, having fully answered the allegations of Third Party Plaintiff’s Complaint,
Third Party Defendant prays that Third Party Plaintiff’s Complaint be dismissed with prejudice, for all
costs of the action to be cast upon Third Party Plaintiff, and for such other and further relief as this Court
may deem just and proper.

This day of April, 2016.

Respectfully submitted,
EA TREET
By: J

. DAVID W. OVERSTREET
' o.: 16965

MICHAEL B. MCCALL
State Bar No.; 73028

STEVEN R. KROPSKI
State Bar No.: 101441

Attorneys for Third Party Defendant David
Swanson

PO Box 22528

Charleston, SC 29413

843-972-9400
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STATE OF SOUTH CAROLINAy; - 2ECORJ'IN THE COURT OF COMMON PLEAS
o GASE NO.: 2014-CP-18-1792

COUNTY OF DORCHESTERS APR -1 AH lg‘-

Bank of North Carolina, Ciic: a4
CLEx DYHTY - ,
GREAESTE R DY
glamtlﬁ“ ) CERTIFICATE OF SERVICE
)
Vs, )
)
Anthony Whitfield and )
Cindy Whitfield )
Defendants. )
)
Anthony Whitfield )
)
Third Party Plaintiff )
)
VS, )
)
David Swanson , )
Third Party Defendant )

[ hereby certify that [ have this day scfved a copy of the within and foregoing pleading upon all

parties to this matter by via electronic mail or by depositing a true copy of same via in the U.S. Mail,

proper postage prepaid, addressed to counsel of record as follows:

Brent S. Halverson, Esq.
Halversen & Associates, LLC
171 Church Street, Suite 300
Charleston, SC 29401

Andrew J. McCumber, Esqg.
Daniel S. Slotchiver, Esq.
Slotchiver & Slotchiver, LLP
44 State Street
Charleston, SC 29401

Brian C. Dufty, Esqg.
Seth W. Whitaker, Esqg.
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Duffy & Young, LLC
96 Broad Street
Charleston, SC 29401

Robert A. Berstein, Esqg.
Berstein & Berstein PA
5418-B Rivers Avenue

North Charleston, SC 29406

:
£
o
o

MY ot api
This day of April, 2016.

“Assistant to Steven R. Kropski
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STATE OF SOUTH CAROLINA )y IN THE COURT OF COMMON PLEAS
y CASENO.: 2014-CP-18-1793
COUNTY OF DORCHESTER

Bank of North Carolina,

THIRD PARTY DEFENDANT DAVID
SWANSON’S ANSWER TO
DEFENDANT/THIRD PARTY
PLAINTIFF'S FOURTH AMENDED
Anthony Whitfield and ANSWER AFFIRMATIVE DEFENSES,

)
)
)
)
Plaintiff, )
)
)
)
Cindy Whitfield ) CROSSCLAIM, COUNTERCLAIMS AND
| )
)
)
)
)
)
)
)
)
)

VS.

Defendants. THIRD PARTY COMPLAINT
_ (Jury Trial Demanded)
Anthony Whitfield

AN/

2
J

Third Party Plaintiff

3
3
o

1

"
S5y
-~

VS.

v David Swanson
Third Party Defendant

peney L=y
J

TO: BRENT HALVERSEN, ESQ. AND DANIEL SLOTCHIVER, ESQ., ATTORNEYS FOR
DEFENDANT/THIRD PARTY PLAINTIFF ANTHONY WHITFIELD:

" Third Party Defendant David Swanson hereby responds to the above-captioned Third Party

Plaintiff’s Complaint as follows:

1. The Allegations contained in Paragraphs 1 through 10 of Defem_iant’s Fourth
Answer, Crossclaim, Counterclaims and Third Party Complaint (hereinaﬁer “Third Party
Complaint™) assert defenses to Plaintiff’s Complaint, to which Third Party Defendant need not t
respond. To the extent the allegations in Paragraphs 1 through 10 suggest or imply liability against
the Third Party Defendant, those allegations are expressly denied.

2. Third Party Defendant is without sufficient knowledge and information to form an

opinion as to the allegations contained in Paragraphs 11 through S5 of the Third Party Complaint,

and therefore denies the same.
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3. Responding to the allegations contained in Paragraphs 56 and 57 of the Third Party
Complaint, Third Party Defendant admits only so much of the allegations as to indicate Third Party
Defendant had a conversation with Scott Warren regarding a title endorsement, and both pax1.1es to that
conversation have testified under oath concerning the existence of that conversation and the substance
thereof. Third Party Defendant denies the remainder of the allegations contained in Paragraphs 56 and
57. |

4, Third Party Defendant denies the allegations contained in Paragraphs 58 and 59 of

the Third Party Complaint.

5. Responding to Paragraph 60 of the Third Party Complaint, Third Party Defendant -

admits only so much of the allegations as to indicate Third Party Defendant had a conversation with
Scott Warren _mgarding a title endorsement, and both parties to that conversation have testified under
oath concerning the existence of that conversation and the substance thereof. Third Party Defendant
denies the remainder of the allegations contained in Paragraph 60.

6. Third Party Defendant denies the allegations contained in Paragraphs 61 and 62 of
the Third Party Complaint.

7. In response to Paragraph 63 of the Third Party Complaint, Third Party Defendant
repeats and re-alleges every preceding paragraph of this Third Party Answer as if restated herein
verbatim.

8. Responding to Paragraphs 64 and 65 of the Third Party Complaint, Third Party
Defendant admits only so much of the allegations s to indicate Third Party Defendant had 2
conversation with Scott Warren regarding a title endorsement, and both parties to that conversation have
testified under oath concerning the existénce of that conversation and the substance thereof. Third Party

Defendant denies the remainder of the allegations contained in Paragraphs 64 and 65.
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9. Third Party Defendant denies the allegations contained in Paragraphs 66 and 67 of
the Third Party Complaint.

10.  Responding to Paragraph 68 of the Third Party Complaint, Third Party Defendant
admits only so much of the allegations as to indicate Third Party Defendant had a conversation with
Scott Warren regarding a title endorsement, and both parties to that conversation have testified under
oath wn@g the existence of that conversation and the substance thereof. Third Party Defendant
denies the remainder of the allegations contained in Paragraph 68.

11.  Third Party Defendant denies the allegations contained in Paragraphs 69 through
72 of the Third Party Complaint.

12.  Inresponse to Paragraph 73 of the Third Party Complaint, Third Party Defendant
repeats and re-alleges every preceding paragraph of this Third Party Answer as if restated herein
verbatim.

13.  Third Party Defendant is without sufficient knowledge and information to form an
opinion as to the allegations contained in Paragraphs 74 through 77 of the Third Party Complaint,
and therefore denies the same.

14.  Defendant denies each and every allegation not specifically admitted herein.

FURTHER RESPONDING TO THE THIRD PARTY COMPLAINT
AND AS AN AFFIRMATIVE DEFENSE THERETO:

15.  Third Party Plaintiff’s Complaint fails to allege facts sufficient to state a claim upon
which relief can be granted and should be dismissed pursuant to Rule 12(b)(6), SCRCP.

FURTHER RESPONDING TO THE THIRD PARTY COMPLAINT
AND AS AN AFFIRMATIVE DEFENSE THERETO:
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16.  Third Party Defendant was at all times acting as an attorney in the course and scope
of providing legal services to his client and is immune from liability to third-parties such as Third

Party Plaintiff.

FURTHER RESPONDING TO THE THIRD PARTY COMPLAINT
AND AS AN AFFIRMATIVE DEFENSE THERETO:

17.  No act or omission of Third Party Defendant was the cause of any damages to Third
Party Plaintiff,

FURTHER RESPONDING TO THE THIRD PARTY COMPLAINT
AND AS AN AFFIRMATIVE DEFENSE THERETO:

18. Third Party Plaintiff’s claims against Third Party Defendant are barred to the extent
relief is obtainable from other avenues.

FURTHER RESPONDING TO THE THIRD PARTY COMPLAINT
AND AS AN AFFIRMATIVE DEFENSE THERETO:

19.  Third Party Plaintiff lacks standing to pursue one or more claims against Third Party

Defendant.

FURTHER RESPONDING TO THE THIRD PARTY COMPLAINT
AND AS AN AFFIRMATIVE DEFENSE THERETO:

20.  Third Party Plaintiff’s claims are or may be barred by the doctrines of waiver,
estoppel and/or unclean hands.

FURTHER RESPONDING TO THE THIRD PARTY COMPLAINT
AND AS AN AFFIRMATIVE DEFENSE THERETO:

21.  Atall relevant times, Third Party Defendant exercised the necessary degree of care and

skill maintained by other attorneys under similar conditions and in like circumstances.

FURTHER RESPONDING TO THE THIRD PARTY COMPLAINT
AND AS AN AFFIRMATIVE DEFENSE THERETO:
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22.  Third Party Plaintiff’s Complaint alleges duplicative causes of action that should

be dismissed or merged as provided by law.

FURTHER RESPONDING TO THE THIRD PARTY COMPLAINT
AND AS AN AFFIRMATIVE DEFENSE THERETO:

23.  Third Party Plaintiff’s Complaint fails to state a claim upon which attomney’s fees
can be awarded or allege facts which, if proven, would entitle Third Party Plaintiff to an award of

attorney’s fees.

FURTHER RESPONDING TO THE THIRD PARTY COMPLAINT
AND AS AN AFFIRMATIVE DEFENSE THERETO:

24,  Third Party Plaintiff's Complaint fails to state a claim upon which treble damages
can be awarded or allege facts which, if proven, would entitle Third Party Plaintiff to an award of

treble damages.

. FURTHER RESPONDING TO THE THIRD PARTY COMPLAINT
AND AS AN AFFIRMATIVE DEFENSE THERETO:

25.  Third Party Pléinﬁﬁ‘s Complaint fails to state a claim upon which punitive damages
can be awarded or allege facts which, if proven, would entitle Third Party Plaintiff to an award of
punitive damages.

FURTHER RESPONDING TO THE THIRD PARTY COMPLAINT
AND AS AN AFFIRMATIVE DEFENSE THERETO:

26.  Any award of punitive or exemplary damages in this action would be in violation of the
rights of Third Party Defendant under the United States Constitution and the Constitution of the State
of South Carolina.

FURTHER RESPONDING TO THE THIRD PARTY COMPLAINT
AND AS AN AFFIRMATIVE DEFENSE THERETO:
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27.  Third Party Defendant reseweé any additional and further defenses that may be revealed
by information obtained during the course of investigation and discovery as consistent with the South
Carolina Rules of Civil Procedure.

WHEREFORE, having fully answered the allegations of Third Party Plaintiff’s Complaint,
Third Party Defendant prays that Third Party Plaintiff's Complaint be dismissed with prejudice, for all
costs of the action to be cast upon Third Party Plaintiff, and for such other and further relief as this Court

may deem just and proper.

This { day of April, 2016.
Respectfully submitted,

QVERSTRE

By:

DAVID W OVERSTREET
¢ Bar No.: 16965

MICHAEL B. MCCALL
State Bar No.: 73028

STEVEN R. KROPSKI
State B_ar-No.: 101441

Attorneys for Third Party Defendant David
Swanson
PO Box 22528
Charleston, SC 29413
843-972-9400
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Q IN THE COURT OF COMMON PLEAS
STATE OF SOUTH CAROLINA ) CASE NO.: 2014-CP-18-1792
) .
COUNTY OF DORCHESTER )
)
Bank of North Carolina, )
) CERTIFICATE OF SERVICE
Plaintiff, )
)
VS, )
' )
Anthony Whitfield and )
Cindy Whitfield )
Defendants. )
)
Anthony Whitfield ) 82 =
) =
Third Party Plaintiff ) ’;’g =
) .
vs. ) -~ =
) =z 2
David Swanson ) - T
‘ Third Party Defendant ) — 7

T hereby certify that I have this day served a copy of the within and foregoing pleading upon all
parties to this matter by via electronic mail or by depositing a true copy of same via in the U.S. Mail,

proper postage prepaid, addressed to counsel of record as follows:

Brent S. Halverson, Esq.
Halversen & Associates, LLC
171 Church Street, Suite 300
Charleston, SC 29401

Andrew J. McCumber, Esq.
Daniel S. Slotchiver, Esq.
Slotchiver & Slotchiver, LLP
44 State Street
Charleston, SC 29401

‘Brian C. Duffy, Esq.
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Seth W. Whitaker, Esq.
Duffy & Young, LLC
96 Broad Street
Charleston, SC 29401

Robert A. Berstein, Esq.
Berstein & Berstein PA
5418-B Rivers Avenue

North Charleston, SC 29406

Lh
TthJj day of April, 2016.
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STATE OF SOUTH CAROLINA - £ C{f:+). IN THE COURT OF COMMON PLEAS
o ) SASE NO.: 2014-CP-18-358

COUNTY OF DORCHESTERKPR =7 At 1)l

Bank of North Carolina, ‘E'L‘—E.‘,n RHEILY)

DORCHZSTEi COUREY

Plaintiff,
) THIRD PARTY DEFENDANT DAVID
Vs, ) SWANSON’S MOTION TO STRIKE OR
) DISMISS DEFENDANT/THIRD
Anthony Whitfield and ) PLAINTIFF’S COMPLAINT
Cindy Whitfield ) (JURY TRIAL DEMANDED)
Defendants. )
)
Anthony Whitfield )
)
Third Party Plaintiff )
)
vs. )
)
David Swanson : )
Third Party Defendant

TO: BRENT HALVERSEN, ESQ. AND DANIEL SLOTCHIVER, ESQ., ATTORNEYS FOR
DEFENDANT/THIRD PARTY PLAINTIFF ANTHONY WHITFIELD:

YOU WILL PLEASE TAKE NOTICE that Third Party Defendant David Swanson
(“Swanson™), by and through his undersigned attorneys, will move before the presiding Judge in the
Court of Coramon Pleas for an Order dismissing and/or striking Defendant/Third Party Plaintiff’s
Complaint against him in the above-captioned case. This Motion is brought pursuant to Rule 12(b)(8),
12(f) and 14(a), SCRCP, and upon such other law and argument as is appropriate. This Motion is based
| on the pleadings, and any memoranda of law to be submitted prior to oral argument.

BACKGROUND

This action is one of six foreclosures initiated by Plaintiffs against Defendant arising out of his

failure to pay loans held by the Plaintiff. Currently pending are: Civil Action 2012-CP-10-5887 in

3721106v.1
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Charleston County; Civil Actions 2014-CP-18-358, 2014-CP-18-1792, 2014-CP-18-1793 in

Dorchester County; and Civil Actions 2012-CP-08-2618, and 2012-CP-08-3478 in Berkley County.
Defendant/Third Party Plaintiff has interposed identical Third Party Claims against David Swanson
and the Plaintiff in all six of the foreclosures, which have no connection to Defendant’s liability to
Plaintiff in its foreclosure action. In all six Third Party Complaints, Defendant/Third Party Plaintiff
alleges claims for “abuse of process” and “civil conspiracy” alleging that Swanson and a bank
representative lied about the existence of a phone call in order to “fabricate” a defense to Defendant’s
Counterclaims against the bank. The Third Party Complaint alleges:
o Warren claims he called Mr. David Swanson for advice to procure a title endorsement
in order to renew the loan for the Black Rush Property. (Charleston Third Party Compl.
9966, 74; Dorchester/Berkley Third Party Compl. §§56, 64).
o Swanson claims that Mr. Scott Warren called him regarding the anticipated closing
between Mr. Whitfield and Harbor National Bank. (Charleston Third Party Compl.,
9967, 75; Dorchester/Berkley Third Party Compl. f]57, 65).
o Despite providing such sworn testimony. ..there is no evidence of any such phone call.
(Charleston Third Party Compl. {J68, 76; Dorchester/Berkley Third Party Compl. 1958,
66). . :
o [TThe swom testimony that the call was made...was given for the ulterior purpose of
fabricating a legal defense for the bank's failure to renew its contractual obligations to
renew Mr. Whitfield’s loans. (Charleston Third Party Compl. {69, 77,
Dorchester/Berkley Third Party Compl. 959, 67).
Defendant/Third Party Plaintiff alleges that the purported “abuse of process™ has caused him
emotional harm (Charleston Third Party Compl. §72; Dorchester/Berkley Third Party Compl. §62),
while the alleged “civil conspiracy” has caused him damages in the form of “attorney’s fees and costs

.incurred associated with Harbor National Bank’s advice of counsel defense.” (Charleston Third Party

Compl. 982; Dorchester/Berkley Third Party Compl. §72).
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BRIEF ARGUMENT

The allegations in all six of Defendant/Third Party Plaintiff’s Third Party Complaints are
identical. The Parties are actively engaged in litigating the exact same claims in the Charleston County
Foreclosure action, which was filed approximately two months prior to the Third Party Complaint in
the Dorchester County Foreclosure actions.

Additionally, Third Party PlaintifP’s claims for “abuse of process™ and “civil conspiracy™ relate
exclusively to the “Black Rush Property”, which is located in Charleston County. The Third Party
claims have no relationship to the properties located in Dorchester County.

A first filed action between the exact same parties, litigating identical claims, is already pending
in Charleston County. To require the trial of the exact same claims in six different lawsuits would be
an undue burden on the parties and the Court, in addition to presenting the possibility of inconsistent

verdicts in each case. Accordingly, Dismissal is proper under Rule 12(b)(8), SCRCP.
| FMmom, the Third Party Claims have no relationship to the Property that is the subject of
this Foreclosure, nor do they relate in any way to the Plaintiff's claims agamst Defendant. “When
considering a request to strike...a third-party claim, the court may properly consider the effect the
additional parties and claims will have on the adjudication of the main action-in particular, whether
continued joinder will serve to c<3mplicate the litigation unduly or will prejudice the other parties m any
substantial way.” Beach v. Hudson, 298 S.C. 424, 426 (Ct. App. 1989). “A third-party claim may be
asserted. ..only when the third party’s liability is in some way dependent on the outcome of the main
claim or when the third party is secondarily liable to defendant.” /d. (citing, 6 C. WRIGHT AND A.

MILLER, FEDERAL PRACTICE AND PROCEDURE §1446 at 246 (1971) (emphasis added).
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Here, the “abuse of process™ and “civil conspiracy” claims clearly do not allege that Swanson
can be held secondarily liability to the Plaintiff. Likewise, they will not be impacted by the outcome of
the Foreclosure. Accordingly, the third party claims against Swanson should be struck.

CONCLUSION

Third Party PlaintifPs Complaint alleged claims that are already being litigated in a first filed
Charleston County lawsuit. Moreover, the Third Party claims have no relationship to Defendant’s
liability to Plaintiff for their Foreclosure action, nor are they dependent on the outcome of the
Foreclosure action. Accordingly, Third Party Defendant Swanson prays that Third Party Plaintiff’s
Complaint be dismissed with prejudice or Struck from this action, for all costs of the action to be cast

upon Third Party Plaintiff, and for such other and further relief as this Court may deem just and proper.

This 'z day of April, 2016.
Respectfully submitted,
EARHART OVERSTREET
By:
MICHAEL B. MCCALL
State Bar No.: 73028
STEVEN R. KROPSKI
State Bar No.: 101441
Attorneys for Defendant David Swanson
PO Box 22528 ‘
Charleston, SC 29413

843-972-9400
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STATE OF SOUTH CAROLINA =tz ) IN THE COURT OF COMMON PLEAS

s’

COUNTY OF DORCHESEERR -7 AHI11: 13

Bank of North Carolina, C!l: [Qm ", b‘.ﬁl
DR(y‘ir 375R COUNTY
amtlff

Nat” t?

A

VS.

Anthony Whitfield and
Cindy Whitfield
Defendants.

Third Party Plaintiff
VS.

)
)
)
)
)
)
Anthony Whitfield )
)
)
)
)
)
)
)

David Swanson
: Third Party Defendant

CASENO.: 2014-CP-18-358

CERTIFICATE OF SERVICE

I hereby certify that [ have this day served a copy of the within and foregoing pleading upon all

parties to this matter by via electronic mail or by depositing a true copy of same via in the U.S. Mail,

proper postage prepaid, addressed to counsel of record as follows:

Brent S. Halverson, Esq,
Halversen & Associates, LLC
171 Church Street, Suite 300
Charleston, SC 29401

Andrew J. McCumber, Esq.
Daniel S. Slotchiver, Esq.
Slotchiver & Slotchiver, LLP

44 State Street

Charleston, SC 29401

Brian C. Duffy, Esq.
Seth W. Whitaker, Esqg.
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Stephen Jenkins Bell, Esq.
Duffy & Young, LLC
96 Broad Street
Charleston, SC 26401

Robert A. Berstein, Esq.
Berstein & Berstein PA
5418-B Rivers Avenue

North Charleston, SC 29406

TM:E:&)' of April, 2016.

sistant to Michael B. McCall
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS
COUNTY OF DORCHESTER
Bank of North Carolina, CASE NO.: 2014-CP-18-358
LJ Plaintify,
VS, MOTION INFORMATION FORM
AND COVER SHEET
Whilficld, et al.
[ Defendant,
)
Anthony Whitfield }
O Third Party Plaintiff }
v. )
v )
David Swanson )
)
B Third Party Defendant, )
)
Check box ebove indicating submitting party.
Third Party Plaintiff"s Counsel Attorneys for Third Party Defendant
Brent S Halverson, Esq. David W. Overstreet, Esq.
Halverson & Associates, LLC State Bar No.: 16965
171 Church Street, Suite 300 Steven R. Kropski, Esq.
Charleston, SC 25401 State Bar No.: 101441
Earhart Overstreet LLC
Daniel S, Slotchiver, Esg. P.O, Box 22528
Slotchiver & Slotchiver, LLP Charleston, SC 29413
44 State Street (843) 972-9400
Charleston, SC 29401

B MOTION HEARING REQUESTED (attach written motion and complete SECTIONS | and HI)
O FORM MOTION, NO HEARING REQUESTED (complete SECTIONS 11 and IIl)
0 PROPOSED ORDER/CONSENT ORDER (complete SECTIONS il and 11i)

SECTION I: Hearing Information
Neture of Motion: Motion to Strike/Dismiss
Estimated Time Needed: 15mins Court Reporter Needed: yes

SECTION [I: Motion Type
B Wriften motion attached

O Form Motion
by the court as set forth in the mwy pyoposed arder.
Vs

Sigetture ef Aftorney fpr'Third Party Defendant _ Date

L~ - SECTION Ili: Motion Fee

B PAID - AMOUNT: $25.00

0 EXEMPT: DO Rule to Show Cause in Child or Spousal Support
0 Domestic Abuse or Abuse and Neglect
DO Indigent Status ~ [J State Agency v. Indigent Party
O Sexually Violent Predator Act [ Post-Conviction Relief
I Motion for Stay in Bankrupicy
O Motion for Publication O Motion for Execution (Rule 69, SCRCP)
0 Proposed order submitted a1 request of the court; or,

reduced to writing from motion made in open count per judge's instructions

Name of Court Reporter:
Q Other:
JUDGE'S SECTION
0O Motion Fee to be peid upon filing of the attached order. JUDGE
O Other: CODE: Date:
CLERK'S VERIFICATION
DATE FILED
Collected by:
(print name)
0 MOTION FEE COLLECTED:

£ CONTESTED - AMOUNT DUE:
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STATE OF SOUTH CAROLINA - pECQR;.) IN THE COURT OF COMMON PLEAS
) 'Y CASE NO.: 2014-CP-18-1792
COUNTY OF DORCHESEERAPR -7 &M {]:%2

Bank of North Carolina,

THIRD PARTY DEFENDANT DAVID

Vs. ) SWANSON’S MOTION TO STRIKE OR
) DISMISS DEFENDANT/THIRD
Anthony Whitfield and ) PLAINTIFF’S COMPLAINT
Cindy Whitfield ) (JURY TRIAL DEMANDED)
Defendants. )
)
Anthony Whitfield ' , )
)
Third Party Plaintiff )
)
Vs, )
)
David Swanson )

Third Party Defendant )

TO: BRENT HALVERSEN, ESQ. AND DANIEL SLOTCHIVER, ESQ., ATTORNEYS FOR
DEFENDANT/THIRD PARTY PLAINTIFF ANTHONY WHITFIELD:

YOU WILL PLEASE TAKE NOTICE that Third Party Defendant David Swanson
(“Swanson™), by and through his undersigned attorneys, will move before the presiding Judge in the
Court of Common Pleas for an Order dismissing and/or striking Defendant/Third Party Plaintiff’s

Complaint against him in the above-captioned case. This Motion is brought pursuant to Rule 12(b)(8),

12(f) and 14(a), SCRCP, and upon such other law and argument as is appropriate. This Motion is based

on the pleadings, and any memoranda of law to be submitted prior to oral argument.
BACKGROUND
This action is one of six foreclosures initiated by Plaintiffs against Defendant arising out of his

failure to pay loans held by the Plaintiff. Currently pending are: Civil Action 2012-CP-10-5887 in

3721106v.1
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Charleston County; Civil Actions 2014-CP-18-358, 2014-CP-18-1792, 2014-CP-18-1793 in
Dorchester County; and Civil Actions 2012-CP-08-2618, and 2012-CP-08-3478 in Berkiey County.
Defendant/Third Party Plaintiff has interposed identical Third Party Claims against David Swanson
and the Plaintiff in all six of the foreclosures, which have no connection to Defendant’s liability to
Plaintiff in its foreclosure action. In all six Third Party Complaints, Defendant/Third Party Plaintift’
alleges claims for “abuse of process” and “civil conspiracy” alleging that Swanson and a bank
representative lied about the existence of a phone call in order to “fabricate” a defense to Defendant’s
Counterclaims against the bank. The Third Party Complaint alleges:
o Warren claims he called Mr. David Swanson for advice to procure a title endorsement
in order to renew the loan for the Black Rush Property. (Charleston Third Party Compl.
166, 74; Dorchester/Berkley Third Party Compl. 956, 64).
o Swanson claims that Mr. Scott Warren called him regarding the anticipated closing
between Mr. Whitfield and Harbor National Bank. (Charleston Third Party Compl.
9967, 75; Dorchester/Berkley Third Party Compl. §{57, 65). :
o Despite providing such sworn testimony. .. there is no evidence of any such phone call.
(Charleston Third Party Compl. 968, 76; Dorchester/Berkliey Third Party Compl. 1§58,
66). :
o [TThe sworn testimony that the call was made...was given for the ulterior purpose of
fabricating a legal defense for the bank’s failure to renew its contractual obligations to
renew Mr. Whitfield’s loans,  (Charleston Third Party Compl. Y69, 77,
Dorchester/Berkley Third Party Compl. 9959, 67).

Defendant/Third Party Plaintiff alleges that the purported “abuse of process™ has caused him
emotional harm (Charleston Third Party Compl. §72; Dorchester/Berkley Third Party Compl. §62),
while the alleged “civil conspiracy” has caused him damages in the form of “attorney’s fees and costs
incurred associated with Harbor National Bank’s advice of counsel defense.” (Charleston Third Party

Compl. §82; Dorchester/Berkley Third Party Compl. §72).
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BRIEF ARGUMENT

The allegations in all six of Defendant/Third Party Plaintiff’s Third Party Complaints are
identical. The Parties are actively engaged in litigating the exact same claims in the Charleston County
Foreclosure action, which was filed approximately two months prior to the Third Party Complainf in
the Dorchester County Foreclosure actions.

Additionally, Third Party Plaintiff’s claims for “abuse of process” and “civil conspiracy” relate
exclusively to the “Black Rush Property”, which is located in Charleston County. The Third Party
claims have no relationship to the properties located in Dorchester County.

A first filed action between the exact same parties, litigating identical claims, is already pending
in Charleston County. To require the trial of the exact same claims in six different lawsuits would be
an unduc burden on the parties and the Court, in addition to presenﬁng the possibility of inconsistent
verdicts in each case. Accordingly, Dismissal is proper under Rule 12(bX8), SCRCP.

Furthermore, the Third Party Claims have no relationship to the Property that is the subject of

this Foreclosure, nor do they relate in any way to the Plaintiff’s claims against Defendant. “When

considering a request to strike...a third-party claim, the court may properly consider the effect the

additional parties and claims will have on the adjudication of the main action-in particular, whether
continued joinder will serve to complicate the litigation unduly or will prejudice the other parties in any
substantial way.” Beach v. Hudson, 298 S.C. 424, 426 (Ct. App. 1989). “A third-party claim may be
asserted...only when the third party’s liability is in some way dependent on the outcome of the main
claim or when the third party is secondarily liable to defendant.” /d. (citing, 6 C. WRIGHT AND A.

MILLER, FEDERAL PRACTICE AND PROCEDURE §1446 at 246 (1971) (emphasis added).

e e e Bttt 7




Here, the “abuse of process” and “civil conspiracy” claims clearly do not allege that Swanson
can be held secdndari]y liability to the Plaintiff. Likewise, they will not be impacted by the outcome of
the Foreclosure. Accordingly, the third party claims against Swanson should be struck.

CONCLUSION -

Third Party Plaintiff’s .Complaint alleged claims that are already being litigated in a first filed
Charleston County lawsuit. Moreover, the Third Party claims have no relationship to Defendant’s
liability to Plaintiff for their Foreclosure action, nor are they dependent on the outcome of the
Foreclosure action. Accordingly, Third Party Defendant Swanson prays that Third Party Plaintiff's
Complaint be dismissed with prejudice or Struck from this action, for all costs of the action to be cast

upon Third Party Plaintiff, and for such other and further relief as this Court may deem just and proper.

This '7, day of April, 2016.

Respectfully submitted,

EARHART OVERSTREET LLC

MICHAEL B. MCCALL
State Bar No.: 73028

STEVEN R. KROPSKI
State Bar No.: 101441

Attorneys for Defendant David Swanson
PO Box 22528
Charleston, SC 29413
843-972-9400
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
y CASE NO.: 2014-CP-18-1792

COUNTY OF DORCHESTER )
Bank of North Carolina, ;
)
Plaintiff, )
) CERTIFICATE OF SERVICE
vs. )
)
Anthony Whitfield and )
Cindy Whitfield )
Defendants. ) &
5 ) z
Anthony Whitfield ; =
]
Third Party Plaintiff ) ~
) =
Vs, ) =
) =
David Swanson ) e
Third Party Defendant )

1 hereby certify that | have this day served a copy of the within and foregoing pleading upon all
par[des to this matter by via electronic mail or by depositing a true copy of same via in the U.S. Mail,

proper postage prepaid, addressed to counsel of record as follows:

. Brent S. Halverson, Esqg.
Halversen & Associates, LLC
171 Church Street, Suite 300
Charleston, SC 29401

Andrew J. McCumber, Esg.
Daniel S. Slotchiver, Esqg.
Slotchiver & Slotchiver, LLP
44 State Street

Charleston, SC 29401 -

Brian C. Duffy, Esq.
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Seth W. Whitaker, Esq.
Stephen Jenkins Bell, Esq.
Duffy & Young, LLC
96 Broad Street
Charleston, SC 29401

Robert A. Berstein, Esq.
Berstein & Berstein PA
5418-B Rivers Avenue

_ North Charleston, SC 29406

This day of April, 2016.

egal Assistant¥o Michael B. McCall
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS
COUNTY OF DORCHESTER
Bank of North Carolina, B E e E Cq y g CASE NO.: 2014-CP-18-1792
B SR S A A
[ Plaintiff,
2815 APR -7 Ar} 11 42
Vs, MOTION INFORMATION FORM
BREG o AND COVER SHEET
Whitfield, et al, CLER r'-; Ui
ODefendant,  DORCHES ¥ *n INTY
)
Anthony Whitfield )
O Third Party Plaintiff )
¥ )
)
David Swanson )
)
& Third Party Defendant. )
)
Check box above indicating submitting party. :
Third Party Plaintiff's Counsel At for Third P fendant
Brent S Halverson, Esq. David W. Overstreet, Esq.
Helverson & Associates, LLC State Bar No.: 16965
171 Church Street, Suite 300 Steven R. Kropski, Esqg.
Charleston, SC 29401 State Bar No.: 101441
Earhart Overstreet LLC
Daniel S. Slotchiver, Esq. P.0. Box 22528
Slotchiver & Slotchiver, LLP Charleston, SC 29413
44 State Street (843) 972-9400
Charleston, SC 29401

B MOTION HEARING REQUESTED (aﬁach writien motion and complete SECTIONS 1 and II1)
O FORM MOTION, NO HEARING REQUESTED (complete SECTIONS [I and 11I)
1 PROPCSED ORDER/CONSENT ORDER (complete SECTIONS 11 and [II)

SECTION 1: Hesring Information
Nature of Motion: Motion to Strike/Dismiss
Estimated Time Needed: 15mins Court Reporter Needed: yes

SECTION II: Motion Type
@ Written motlon attached
O Fo

action by the court as set forth in the attached proposed order.

Vo /o5

| Shenature of Anterfied’ for Third Party Defendant Date

SECTION Iil: Motion Fee

B PAID - AMOUNT: $25.00
-1 O EXEMPT: O Rule to Show Cause in Child or Spousal Support
O3 Domestic Abuse or Abuse and Neglect
3 Indigent Status - D3 State Agency v. Indigent Party
D Sexually Violent Predator Act  [J Post-Conviction Relief
[J Motion for Stay in Bankrupicy
0 Motion for Publication O Motion for Execution (Rule 69, SCRCP)
O Proposed order submitted at request of the court; or,

reduced 1o writing from motion made in open court per judge's instructions

Name of Court Reporter:
D Other:
JUDGE'S SECTION :
0O Motion Fee to be paid upon filing of the attached order. JUDGE
O Other: CODE: Date:
CLERK'S VERIFICATION
DATE FILED
Collected by:
{print name)
O MOTION FEE COLLECTED:

0 CONTESTED - AMOUNT DUE:
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STATE OF SOUTH CAROLINA 7 M il %N THE COURT OF COMMON PLEAS

015 K y CASE NO.: 2014-CP-18-1793
COUNTY OF DORCHESTER ... -, ,g‘
TLERG 57 “auTY
Bank of North Carolina,  goRCHESIE" 00)
)
Plaintiff, )
y  THIRD PARTY DEFENDANT DAVID
vs. ) SWANSON’S MOTION TO STRIKE OR
) DISMISS DEFENDANT/THIRD
Anthony Whitfield and ) PLAINTIFF’'S COMPLAINT
Cindy Whitfield ) (JURY TRIAL DEMANDED)
Defendants. )
)
Anthony Whitfield )
)
Third Party Plaintiff )
)
Vs, )
)
David Swanson )
Third Party Defendant )

- TO: BRENT HALVERSEN, ESQ. AND DANIEL SLOTCHIVER, ESQ., ATTORNEYS FOR
DEFENDANT/THIRD PARTY PLAINTIFF ANTHONY WHITFIELD:

YOU WILL PLEASE TAKE NOTICE that Third Party Defendant David Swanson
(“Swanson”), by and through his undersigned attorneys, will move before the presiding Judge in the
Court of Common Pleas for an Order dismissing and/or striking Defendant/Third Party Plaintiff’s
Complaint against him in the above-captioned case. This Motion is brought pursuant to Rule 12(b)(8),
12(f) and 14(a), SCRCP, and upon such other law and argument as is appropriate. This Motion is based
on the pleadings, and any memoranda of law to be submitted prior to oral argument.

BACKGROUND
This action is one of six foreclosures initiated by Plaintiffs against Defendant arising out of his

failure to pay loans held by the Plaintiff. Currently pending are: Civil Action 2012-CP-10-5887 in

3721 106v.1
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Charleston County; Civil Actions 2014-CP-18-358, 2014-CP-18-1792, 2014-CP-18-1793 in
Dorchester County; and Civil Actions 2012-CP-08-2618, and 2012-CP-08-3478 in Berkley County.
Defendant/Third Party Plaintiff has interposed identical Third Party Claims against David Swanson
and the Plaintiff in all six of the foreclosures, which have no connection to Defendant’s liability to
Plaintiff in its foreclosure action. In all six Third Party Complaints, Defendant/Third Party Plaintiff
alleges claims for “abuse of process” and “civil conspiracy” alleging that Swanson and a bank
representative lied about the existence of a phone call in order to “fabricate” a defense to Defendant’s

Counterclaims against the bank. The Third Party Complaint alleges

o Warren claims he called Mr. David Swanson for advice to procure a title endorsement
in order to renew the loan for the Black Rush Property. (Charleston Third Party Compl.
1966, 74; Dorchester/Berkley Third Party Compl. {{56, 64).

o Swanson claims that Mr. Scott Warren called him regarding the anticipated closing

between Mr, Whitfield and Harbor National Bank. (Charleston Third Party Compl.

%967, 75; Dorchester/Berkley Third Party Compl. 1957, 65).

o Despite providing such sworn testimony...there is no evidence of any such phone call.
(Charleston Third Party Compl. 9968, 76; Dorchester/Berkley Third Party Compl. f{58,

66).
o [T]he sworn testimony that the call was made...was given for the ulterior purpose of
fabricating a legal defense for the bank’s failure to renew its contractual obligations to
renew Mr. Whitfield’s loans. (Charleston Third Party Compl. 69, 77;
Dorchester/Berkley Third Party Compl. 159, 67).
Defendant/Third Party Plaintiff alleges that the purported “abuse of process™ has caused him
emotional harm (Charleston Third Party Compl. §72; Dorchester/Berkley Third Party Compl. 762),

while the alleged “civil conspiracy™ has caused him damages in the form of “attorney’s fees and costs

incurred associated with Harbor National Bank’s advice of counsel defense.” (Charleston Third Party

Compl. §82; Dorchester/Berkley Third Party Compl. §72).
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BRIEF ARGUMENT

The allegations in all six of Defendant/Third Party Plaintiff’s Third Party Complaints are
identical. The Parties are actively engaged in Iiﬁgé.ting the exact same claims in the Charleston County
Foreclosure action, which was filed approximately two months prior to the 'i"hird Party Complaint in
the Dorchester County Foreclosure actions.

Additionally, Third Party Plaintiff’s claims for “abuse of process™ and “civil conspiracy” relate
exclusively to the “Black Rush Property”, which is located in Charleston County. The Third Party
claims have no relationship to the properties located in Dorchester County. |

A first filed action between the exact same parties, litigating identical claims, is already pending
in Charleston County. To require the trial of the exact same claims in six different lawsuits would be

~an undué burden on the parties and the Court, in addition to presenting the possibility of inconsistent
verdicts in each case. Accordingly, Dismissal is proper under Rule 12(b)(8), SCRCP.

Furthermore, the Third Party Claims have no relationship to the Property that is the subject of
this Foreclosure, nor do they relate in any way to the Plaintiff's claims against Defendant. ‘““When
considering a request to strike...a third-party claim, the court may properly consider the effect the
additional parties and claims will have on the adjudication of the main action-in particular, whether
continued join&er will serve to complicate the litigation unduly or will prejudice the other parties in any
substantial wéy.” Beach v. Hudson, 298 S.C. 424, 426 (Ct. App. 1989). “A third-party claim may be
asserted. . .only when the third party’s liability is in some way dependent on the outcome of the main
claim or when the third party is secondarily liable to defendant.” /d (citing, 6 C. WRIGHT AND A,

MILLER, FEDERAL PRACTICE AND PROCEDURE §1446 at 246 (1971) (emphasis added).
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Here, the “abuse of process™ and “civil conspiracy” claims clearly do not allege that Swanson
can be held secondarily liability to the Plaintiff. Likewise, they will not be impacted by the outcome of
the Foreclosure. Accordingly, the third party claims against Swanson should be struck or dismissed.

CONCLUSION

Third Party Plaintif's Complaint alleges claims that are already being litigated in a first filed
Charleston County lawsuit. Moreover, the Third Party claims have no relationship to Defendant’s
liability to Plaintiff for their Foreclosure action, nor are they dependent on the outcome of the
Foreclosure action. Accordingly, Third Party Defendant Swanson prays that Third Party Plaintiff’s
Coﬁpldnt be dismissed with prejudice or Struck from this action, for all costs of the action to be cast
upon Third Party Plaintiff, and for such other and further relief as this Court may deem just and proper.

This _Z day of April, 2016.
Respectfully submitted,

EARHART OVERSTREET LLC

By:

“BAVHTW. QVERSTREET
State Bar No.: 16965

MICHAEL B. MCCALL
State Bar No.: 73028

STEVEN R. KROPSKI
State Bar No.: 101441

Attorneys for Third Party Defendant David
. Swanson
PO Box 22528
Charleston, SC 29413
843-972-9400

R. 479




STATE OF SOUTH CAROLINA y IN THE COURT OF COMMON FLEAS
y CASE NO.: 2014-CP-18-1793

COUNTY OF DORCHESTER . )
)
Bank of North Carolina, )
)
Plaintiff, )
) CERTIFICATE OF SERVICE
VS. )
)
Anthony Whitfield and )
Cindy Whitfield )
Defendants, ) =S
) 2L - T E
Anthony Whitfield ) 20z 5 7
) imgd}' \ ‘«
Third Party Plaintiff ) = 4
) z =
vs. ) =
) =
David Swanson’ ) °
... Third Party Defendant )

1 hereby certify that ] have this day served a copy of the within and foregoing pleading upon all
parties to this métter by depositing a true copy of same via in the U.S. Mail, proper postage prepaid,
addressed to counsel of record as follows:

Brent S. Halverson, Esqg.
Halversen & Associates, LLC
171 Church Street, Suite 300
Charleston, SC 29401

Andrew J. McCumber, Esq.
Daniel S. Slotchiver, Esq.
Slotchiver & Slotchiver, LLP
44 State Street
Charleston, SC 29401

Brian C. Duffy, Esq.
Seth W. Whitaker, Esq.
Stephen Jenkins Bell, Esq.
Duffy & Young, L1.C
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96 Broad Street
Charleston, SC 29401

Robert A. Berstein, Esq.

Berstein & Berstein PA

5418-B Rivers Avenue
North Charleston, SC 29406

Thdeay of April, 2016.

Tegal Assistant to Steven R. Kropski
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS
COUNTY OF DORCHESTER
Bank of North Carolina, RantC CASE NO.: 2014-CP-18-1793
.| ot " ) 9
O Plaiatiff, : a3
ainti i .’:\?R -1 %‘\ W

vs. L. . L MOTION INFORMATION FORM
Whitfield, et al. {\lwv 159) fbrﬁnﬂ AND COVER SHEET

0 Defendant, o O%CHES‘\ R
Anthony Whitfield

O Third Party Plaintiff

V.

\Avid Swanson

& Third Party Defendant.

. .S

Check box above indicating submifting party.

i laintiff’s Counsel Attorneys for Third Party Defendant
Brent S Halverson, Esq. David W. Overstreet, Esq.
Halverson & Associates, LLC State Bar No.: 16965
171 Church Street, Suite 300 Steven R. Kropski, Esq.

Charleston, SC 29401 State Bar No.: 101441

Earhart Overstreet LLC
Daniel 8. Slotchiver, Esg. P.0. Box 22528
Slotchiver & Slotchiver, LLP Charleston, SC 29413
44 Srate Strest (843) 972-9400
Charleston, SC 29401

B MOTION HEARING REQUESTED (attach written motion end complete SECTIONS [ and i)
O FORM MOTION, NO BEARING REQUESTED {complete SECTIONS I and 111)
L] PROPOSED ORDER/CONSENT ORDER (complete SECTIONS 11 and IH)

SECTION I: Hearing information
Nature of Motion: Motion to Strike/Dismiss
Estimated Time Needed:  15mins

Court Reporter Needed: yes
SECTION II: Motion Type

@ Written motion attached
3 Form Motion

gpfion by the court as set forth in the attached proposed order,

57 - 74‘/46
or Third Party Defendant Date
- SECTION Hil: Motion Fee
@ PAID- AMOUNT: $25.00
O EXEMPT: [ Rule to Show Causc in Child or Spousal Support

D Domestic Abuse or Abuse and Neglect

O Indigent Status  [J State Agency v, Indigent Party

D Sexuelly Violent Predator Act O Post-Conviction Relief

U Motion for Stay in Bankruptcy -

0 Motion for Publication [0 Motion for Execution (Rule 69, SCRCP)

O Proposed order submitted at request of the court; or,

reduced 10 writing from motion made in open court per judge’s instructions

I hereby move for reli
el

Name of Court Reparter;
O Other:
JUDGE'S SECTION
O Motion Fee to be paid upon filing of the atiached order, JUDGE
0 Other: CODE: Date:
CLERK'S VERIFICATION
TE FILED
Collected by:
(print name)
0O MOTION FEE COLLECTED:

0 CONTESTED - AMOUNT DUE:
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STATE OF SOUTH CAROLINA

COUNTY OF DORCHESfER

BANK OF NORTH CAROLINA,
Plaintiff,

vs.

ANTHONY M. WHITFIELD

Defendant.

ANTHONY M. WHITFIELD
Counterclaim Plaintiff

V8.

BANK OF NORTH CAROLINA and
DAVID SWANSON

Counterclaim Defendants

"ANTHONY M. WHITFIELD

Third-Party Plaintiff,

T VS,

CINDY WHITFIELD
Third-Party Defendant.

Vvvvvvvvvvvv‘vvvvvvvvvvvvvvvvvvvvvvvv

A g

IN THE COURT OF COMMON PLEAS
CASE NO. 2014-CP-18-358

MOTION TO ALTER OR AMEND
JUDGMENT PURSUANT TO RULE
58(e)
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Pursuant to Rule 59(e) of the South Carolina Rules of Civil Procedure,
Defendant, Anthony M. Whitfield, respectfully moves the Court to alter or amend
the Order on Deféndant David Swanson's Motion to Strike or Dismiss Mr. Anthony
Whitfield's Counterciaims, which was filed in this matter on or about April 7, 2016,
and heard on June 1, 2016. Anthony M. Whitfield through counsel received written
notification of entry of the order on July 11, 2016. The Defendant believes the Court
failed to rulel on all arguments or issues that have been presented to the Court and
states that there presently exists a judicial inconsistency between how these exact

same issues have been disposed of in different counties.

Grounds for Motion

A party may file a motion to reconsider and alter or amend an order when it
believes the court has misunderstood, failed to fully consider, or perhaps failed to
rule bn ah argﬁment or issue, and the party wishes for the court to reconsider or
rule on it. See Elam v. S.C. Dep't of Transp., 361 S.C. 9, 24, 602 S.E.2d 772, 780

(2004).

Introduction and Argument
In 2007 and 2008, Plaintiff made nine loans to Mr. Whitfield, for nine

different residential properties. The loans were for five year terms. Beginning in
2012, those loans began coming due. In 2012, Plalntiff initiated five (5) foreclosure
lawsuits covering eight of those properties in Berkeley, Dorchester, and Charleston

Counties. In March of 2014, another foreclosure lawsuit covering one of the
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properties was filed in Dorchester County, bringing the total of six (6) foreclosure
lawsuits covering nine (9) different properties. All of the properties were single
family residential rental properties, except the Charleston County 'propé"rty which
was purchased by Mr. Whitfield for ﬁis spouse at the time, Mrs. Cindy Whitfield, in
order to meet his family court obligations in 2007.

In response to the foreclosure lawsuits, Mr. Whitfield counterclaimed in
each of the lawsuits claiming, inter-afia, that Plaintiff made an agreement to renew
all the loans for another five year term, breached that agreement, and caused him
damages. Specifically, Mr. Whitfield met the president of the bank on June 21,
2012 where an agre/ement was made to renew all nine of Mr. Whitfield's loans for
another five year term, at a reduced interest rate of 4.75%. After the meeting, thé
bank contacted the closing aﬁomey and set up a closing for the following week, on
June 28, 2012. Mr. Whitfield attended the closing for the renewal of all nine (9)
loans on June 28, 2012, and the bank refused to close any of the nine (9) loans at
the closing.

Plaintiff has denied that it made a contract to renew the loans, and has
mainly defended Mr. Whitfield's claims that the bank breached an agreement to
renew the loans on two grounds és enumerated in its various Replies: 1) that Mr.
Whitfield's ex-wife Cindy Whitfield was required to sign a mortgage to her home In
Charleston County in order to renew all of the loans in Charleston, Berkeley, and
Dorchester County; or 2) that a title endorsement was necessary for the property
in Charleston County to renew all of the loans in Charleston, Berkeley, and

Dorchester County.
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As part of the Plaintiff's “title endorsement” defense for the failure to renew
the loans, Plaintiff claims it sought the advice of a real estate transactional
attorney, Mr. David Swanson, who recommended that the bank should procure a
title endorsement to the Charleston County property out of his hypothetical concern
for an objection to the loan renewal by Cindy Whitfield (who lives in the Charleston
County Property) on the grounds of an equitable subordination theory that has
never been applied to a fee interest in real estate in South Carolina'.

As alleged in Mr. Whitfield's Counterclaims?, the bank has defended its
actions in each Charleston, Berkeley, and Dorchester Counties by claiming it
sought Mr. Swanson's advice in their decisions not to renew loans that cover
properties in gach Charleston, Berkeley, and Dorchester Counties. (See, e.g.,
Plaintif's Reply filed March 24, 2016, 1§ 13, 32, 33, 35, 38, 39 and 41).

Because of newly discovered evidence (See Counterclaims filed on March

8, 2016, f{ 55-72) that supports Mr. Whitfield's claim that the bank never received

the advice it claims to have received and relied upon, Mr. Whitfield sued David
Swanson for civil conspiracy and abuse of process.

David Swanson moved to dismiss in the Berkeley and Dorchester cases

primarily travelling under Rule 12(b)(8) by arguing that all of the claims being made

in all six lawsuits are the samé. As stated above, Mr. Whitfield was sued six

different times by the Plaintiff for foreclosure of nine different individual properties

in each county. Each of the properties in Berkeley and Dorchester were separate,

:The undersigned Is unaware that the theory has been successfully applied in any other state.

2 David Swanson was made a party to the counterclaims as a “Counterclaim Defendant’ pursuant
to Rule 19 and 20, not a “Third Party Defendant” as claimed by Mr. Swanson in his motion to
dismiss. .
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income producing properties®. Mr. Whitfield has already counterclaimed against

the bank six different times that the bank made an agreement to renew the loans
and he should never have been foreclosed upon. He has sought and will receive
a jury trial in each action. Moreover, the bank has interposed its reliance upon the
advice of David Swanson in each Charleston, Berkeley, and Dorchester Counties,
including this matter.

in order to succeed on a Rule 12(b)(8) motion, the claims sought to be
dismissed, “must be precisely or substantially the same in both proceedings

in order for the drastic remedy of dismissal to be appropriate under Rule

12(b)(8).” Cricket Cove Ventures, LLC v. Gilland, 390 S.C. 312, 701 S.E. 38 (Ct.
App. 2010)(emphasis added). As stated above, the claims against David Swanson
are not “precisely or substantially the same” as they involve advice the bank is
relying upon for foreclosure of six different income producing properties (six
different subject matters). See also, Capital City ins. Co. v. BP Staff, Inc., 3828.C.
92, 674 S.E.2d 524 (Ct. App. 2009) (Citing Indiana court with approval that the
“subject matter” must be the same to prevail on Rule 12(b)(8} motion).

To allow the Plaintiff bank to interpose a defense that it relied upon Mr.
David's Swanson‘s’ advice in the Berkeley and Dorchester cases and yet
simultaneously disallow Mr. Whitfield the ability to claim that the advice was never
given and was fabricated— would be fundamentally unfair and a perversion of

justice, to-wit, allowing one a litigant to make certain defenses, and deny another

3 Plaintiff took possession of all of the properties through receivership proceedings early in the
litigation. Mr. Whitfield is claiming separate damages for each income producing property that
was confiscated without legal cause.
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to make claims based upon those same set of facts. For these reasons, the motion
to dismiss must be denied, and the claim should be allowed to proceed.

Finally, these exact same motions were filed by David Swanson in the
Berkeley County cases 2012-CP-08-2618 and 2012-CP-08-3478 and were
summarily denied by the Hon. Markl nnis at the June 27, 2016 hearing. See
attached Orde;s attached hereto as Exhibits “A” and “B”. Obviously there presently
 exists a inter-county judicial inconsistency in the way the issues presented to the
Court have been disposed of. For these reasons, Mr. Whitﬁeld_ would respectfully
request this Court reconsider its previous order dated July 7, 2016 of this matter

and align its ruling to those in Berkeley County.

Respectfully submitted,

HALVERSEN & ASSOCIATES, LLC

By: 7/7// L‘éé"

Bregt S. Halversen

171 Church Street, Suite 330
Charleston, SC 29401

T: 843-284-5790

F:. 864-326-4844

Email: brent@halverseniaw.com

Attorneys for Defendant

j"(l) 2 (/}/ , 2016

Charleston’, South Carolina
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CERTIFICATE OF SERVICE

I certify that ] served the foregoing Motion to Alter or Amend upon all counsel
of record by affixing same with proper postage placing same with the United States
Posg rvice addressed to the parties and counsel’s last known address on this

ay of July, 2016.
HALVERSEN %CIATES. LC

Brent S. Halversen

171 Church Street, Suite 330
Charleston, SC 29401

T: 843-284-5780

F: 864-326-4844

Email: brent@halversenlaw.com

Charleston, SC
July 13, 2016
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STATE OF SOUTH CAROLINA )
) IN THE COURT OF COMMON PLEAS
COUNTY OF DORCHESTER D -
R S A4z
Harbor National Bank Vit CASE NO.
[ Plaintiff JUL %5 PH | 30 ©4,2014-CP-18-358
._,“‘,,V‘._‘: Wl
v. CLEiK %2 p/ i BMOL A .. \D ORDER INFORMATION
\/ DORCHES p”o‘.’jf,)? o ‘MV;M AND COVER SHEET

Anthony M. Whitfield r
X Defendant. )

Plaintiff’s Attorney: Defendant’s Attorney:

s Bar No. Brent S. Halversen, Bar No. 76495

Address: Address:

Robert A. Bernstein, Esq. Halversen & Associates, LLC

Bernstein & Bemstein, P.A. 171 Church Street, Suite 330

5418-B Rivers Avenue Charleston, SC 29401

N. Charleston, SC 29406-6129 ' phone: (843) 284-5790 fax:

phone: fax: e-mail: other:

e-mail: other: .

(1 FORM MOTION, NO HEARING REQUESTED (complete SECTIONS II and III)
[ 1 PROPOSED ORDER/CONSENT ORDER (complete SECTIONS II and III)

MOTION HEARING REQUESTED (attach written motion and complete SECTIONS I and IIf)

SECTION I: Hearing Information
Nature of Motion: Motion to Alter or Amend Judgement Pursuant to Rule 59(e)
Estimated Time Needed:20 minutes Court Reporter Needed: DA YES / [[INO

SECTION II: Motion/Order Type
(X] Written motion attached
[J Form Motion/Order
I hereby move for relief or agdon by t%x‘nas/set‘forth in the attached proposed order.

4 / July 13, 2016

Signature of Attorney for [ ]Plaintiff / [X]Defendant Date submitted
SECTION III: Motion Fee :
B PAID — AMOUNT: $25.00
[TJEXEMPT: [ ] Rule to Show Cause in Child or Spousal Support
(check reason) [[] Domestic Abuse or Abuse and Neglect
[] Indigent Status [ ] State Agency v. Indigent Party
[[] Sexually Violent Predator Act [ ] Post-Conviction Relief
(] Motion for Stay in Bankruptcy
[C] Motion for Publication  [_] Motion for Execution (Rule 69, SCRCP)
[J Proposed order submitted at request of the court; or,
reduced to writing from motion made in open court per judge's instructions

Name of Court Reporter:
[] Other:
JUDGE’S SECTION

] Motion Fee to be paid upon filing of the attached

order. JUDGE

[] Other:

CODE: Date:
CLERK'S VERIFICATION )
Date Filed:
Collected by:

SCCA/233 (11-03)
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STATE OF SOUTH CAROLINA

COUNTY OF DORCHESTER

BANK OF NORTH CAROLINA,
Plaintiff,

VS,

ANTHONY M. WHITFIELD

Defendant.

ANTHONY M. WHITFIELD
Counterclaim Plaintiﬁ‘

VS,

BANK OF NORTH CAROLINA and
DAVID SWANSON -

Counterclaim Defendants

ANTHONY M. WHITFIELD

Third-Party Plaintiff,

VS.

CINDY WHITFIELD
Third-Party Defendant.

)

[

N S S et Nt Nt Ss? St g v N St vt Nt St St Mt Nt S et Nt ot St Nme? vt Vaatl Nttt st Nttt Vgt it sV St vt

IN THE COURT OF COMMON PLEAS

CASE NO. 2014-CP-18-1792

MOTION TO ALTER OR AMEND
JUDGMENT PURSUANT TO RULE

59(e)
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Pursuant to Rule 5%() of the South Carolina Rules of Civil Procedure,

'Defendant, Anthony M. Whitfield, respectfully moves the Court to aiter or amend

the Order on Defendant David Swanson's Motion to Strike or Dismiss Mr. Anthony
Whitfield's Counterclaims, which was filed in this matter on or about April 7, 2016,

and heard on Junev 1, 2016. Anthony M. Whitfield through counsel received written

" notification of entry of the order on July 11, 2016. The Defendant believes the Court

failed to rule on all arguments or issues that have been presented to the Court and
states that there presently exists a judicial inconsistency between how these exact

same issues have been disposed of in different counties.

Grounds for Motion

A party may file a motion to reconsider and alter or amend an order when it
believes the court has misunderstood, failed to fully consider, or perhaps failed to

rule on an argument or issue, and the party wishes for the court to reconsider or

~ rule on it. See Elam v. S.C. Dep't of Transp., 361 S.C. 9, 24,602 S.E.2d 772, 780

(2004).

Introduction and Argument
In 2007 and 2008, Plaintiff made nine loans to Mr. Whitfield, for nine

different residential properties. The loans were for five year terms. Beginning in

2012, those loans began coming due. In 2012, Plaintiff initiated five (5) foreclosure
lawsuits covering eight of those properties in Berkeley, Dorchester, and Charleston

Counties. In March of 2014, another foreclosure lawsuit covering one of the
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properties was filed in Dorchester County, bringing the total of six (6) foreclosure
lawsuits covering nine (9) different properties. All of the properties were single
family residential rental properties, except the Charleston County property which
was purchased by Mr. Whitfield for his spouse at the time, Mrs. Cindy Whitfield, in
order to meet his family court obligations in 2007.

In response to the foreclosure lawsuits, Mr. Whitfield counterclaimed in
each of the Iawéuits claiming, inter-alia, that Plaintiff made an agreement to renew
all the loans for another five year term, breached that agreement, and caused him
damages. Specifically, Mr. Whitfield met the president of the bank on June 21,
2012 where an agreement was made to renew all nine of Mr. Whitfield's loans for
another five year term, at a reduced interest rate of 4.75%. After the meeting, the
bank contacted the closing attorney and set up a closing for the following week, on
June 28, 2012. Mr. Whitfield attended the closing for the renewal of all nine (9)
loans on June 28, 2012, and the bank refused to close any of the nine (9) loans at

the closing.

Plaintiff has denied that it made a contract to renew the loans, and has

mainly defended Mr. Whitfield's claims that the bank breached an agreement to
renew the loans on two grounds as enumerated in its various Replies: 1) that Mr.
Whitfield's ex-wife Cindy Whitfield was required to sign a mortgage to her home in
Charleston County in order to renew all of the loans in Charleston, Berkeley, and
Dorchester County; or 2) that a title endorsément was necessary for the property
in Charleston County to renew all of the loans in Charleston, Berkeley, and

Dorchester County.
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| As part of the Plaintiff's “titte endorsement” defense for the failure to renew
the loans, Plaintiff claims it sought the advice of a real estate transactional
attorney, Mr. David Swanson, who recommended that the bank should procure a
title endorsement to the Charleston County property out of his hypothetical concern
for an objection to the loan renewal by Cindy Whitfield (who lives in the Charleston
County Property) on the grounds of an equitable subordination theory that has
never been applied to a fee interest in real estate in South Carolina’.
As alleged in Mr. Whitfield's Counterclaims?, the bank has defended its
actions in each Charleston, Berkeley, and Dorchester Counties by claiming it
sought Mr. Swanson’s advice in their decisions not to renew loans that dover

properties in each Charleston, Berkeley, and Dorchester Counties. (See, e.g.,

Plaintiff's Reply filed March 24, 2016, Y 13, 32, 33, 35, 38, 39 and 41).
Because of newly discovered evidence (See Counterclaims filed on March

8, 2016, ] 55-72) that supports Mr. Whitfield’s claim that the bank never received

the advice it claims to have received and relied upon, Mr. Whitfield sued David

- Swanson for civil conspiracy and abuse of process.

David Swanson moved to dismiss in the Berkeley and Dorchester cases
primarily travelling under Rule 12(b)(8) by arguing that all of the claims being made
in all six lawsuits are the same. As stated above, Mr. Whitfield was sued six
different times by the Plaintiff for foreclosure of nine different individual properties

in each county. Each of the properties in Berkeley and Dorchester were separate,

1 The undersigned is unaware that the theory has been successfully applied in any other state.

2 David Swanson was made a party to the counterclaims as a “Counterclaim Defendant” pursuant
to Rule 19 and 20, not a “Third Party Defendant” as claimed by Mr. Swanson in his motion to
dismiss.
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income producing properties®. Mr. Whitfield has already counterclaimed against

the bank six different times that the bank made an agreement to renew the loans
and he should never have been foreclosed upon. He has sought and will receive
a jury trial in each action. Moreover, the bank has interposed its reliance upon the
advice of David Swanson in each Chérleston, Berkeley, and Dorchester Counties,
including this matter. |

In order to succeed on. a Rule 12(b)(8) motion, the claims sought to be
dismissed, “must be precisely or substantially the same in both proceedings
in order for the drastic remedy of dismissal to be appropriate under Rule

12(b})(8).” Cricket Cove Ventures, LLC v. Gilland, 390 S.C. 312, 701 S.E. 39 (Ct.

App. 2010)(emphasis added). As stated above, the claims against David Swanson
are not “precisely or substantially the same” as they involve advice the bank is
relying upon for foreclosure of six different income producing properties (six
different subject matters). Seé also, Cag'ital City Ins. Co. v. BP Staff, Inc., 382 S.C.
92, 674 S.E.2d 524 (Ct. App. 2009) (Citing Indiana court with approval that the
“subject matter” must be the same to prevail on Rule 12(b)(8) motion).

To allow the Plaintiff bank to interpose a defense that it relied upon Mr.
David’s Swanson’s advice in the Berkeley and Dorchester cases and yet

simultaneously disallow Mr. Whitfield the ability to claim that the advice was never

given and was fabricated-- would be fundamentally unfair and a perversion of

justice, to-wit, allowing one a litigant to make certain defenses, and deny another

3 Plaintiff took possession of all of the properties through receivership proceedings early in the
litigation. Mr. Whitfield is claiming separate damages for each income producing property that
was confiscated without legal cause.
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to make claims based upon those same set of facts. For these reasons, the motion
to dismiss must be denied, and the claim should be allowed to proceed.

Finally, these exact same motions were filed by David Swanson in the
Berkeley County cases 2012-CP-08-2618 and 2012-CP-08-3478 and were
summarily denied by the Hon. Markley Dennis at the June 27, 2016 hearing. See
attached Orders attached hereto as Exhibits “A” and “B”. Obviously there presently

‘exists a inter-county judicial inconsistency in the way the issues presented to the

Court have been disposed of. For these reasons, Mr. Whitfield would respectfully .

request this Court reconsider its previous order dated July 7, 2016 of this matter

and align its ruling to those in Berkeley County.

Respectfully submitted,

HALVERSEN & ASSOCIATES, LLC

Al

Brent S. Halversen

171 Church Street, Suite 330
Charleston, SC 29401

T: 843-284-5790

F: 864-326-4844

Email: brent@halversenlaw.com

Attorneys for Defendant
Th o

Charleston, South Carolina
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CERTIFICATE OF SERVICE

| certify that | served the foregoing Motion to Alter or Amend upon all counsel
of record by affixing same with proper postage placing same with the United States
Postal Service addressed to the parties and counsel’s last known address on this

7 !day of July, 2016.
HALVERSEWS;CI ES, LLC
By: 7 '

Bfent S. Halversen

171 Church Street, Suite 330
Charleston, SC 29401

T: 843-284-5790

F: 864-326-4844

Email: brent@halversenlaw.com

Charleston, SC
July 13, 2016
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STATE OF SOUTH CARQOLINA
IN THE COURT OF COMMON PLEAS
COUNTY OF DORCHESTER :
Harbor National Bank Y CASE NO.
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phone: fax: e-mail: other:
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Nature of Mouon Motion to Alter or Amend Judgement Pursuant to Rule 59(e)
Estimated Time Needed: Court Reporter Needed: [ ] YES / XINO

SECTION II: Motion/Order Type
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] Form Motion/Order : :
I hereby move for relief or agtion by %):ias set forth in the attached proposed order.
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(] Motion for Stay in Bankruptcy '
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[] Other: :
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STATE OF SOUTH CAROLINA

COUNTY OF DORCHESTER

BANK OF NORTH CAROLINA,
Plaintiff,

VS.

ANTHONY M. WHITFIELD

Defendant.

ANTHONY M. WHITFIELD
Counterclaim Plaintiff

VS,

BANK OF NORTH CAROLINA and
DAVID SWANSON

Counterclaim Defendants

ANTHONY M. WHITFIELD

Third-Party Plaintiff,

V§.

CINDY WHITFIELD

Third-Party Defendant.

)
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IN THE COURT OF COMMON PLEAS
CASE NO. 2014-CP-18-1793

MOTION TO ALTER OR AMEND

JUDGMENT PURSUANT TO RULE

§8(e}
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Pursuant to Rule 5%(e) of the South Carolina Rules of Civil Procedure,
Defendant, Anthony M. Whitfield, respectfully moves the Court to alter or arﬁend
the Order on Defendant David Swanson's Motion to Strike or Dismiss Mr. Anthony
Whitfield's Counterclaims, whicﬁ was filed in this matter on or about April 7, 2016,
and heard on June 1, 2016. Anthony M. Whitfield through counsel received written
notiﬂcation of entry of the order on July 11,2016. The Defendant believes the Court
failed to rule on all arguments or issues that have been presented to the Court and
states that there presently exists a judicial inconsistency between how these exact

same issues have been disposed of in different counties.

Grounds for Motion

A party may file a motion to reconsider and alter or amend an order when it
believes the court has misunderstood, failed to fully consider, or perhaps failed to
rule dn an argument or issue, and the party wishes for the court to reconsider or
rule on it. See Elam v. S.C. Dep't of Transp., 361 S.C. 9, 24, 602 S.E.2d 772, 780

(2004).

Introduction and Arqument
In 2007 and 2008, Plaintiff made nine loans to Mr. Whitfield, for nine

different residential properties. The loans were for five year terms. Beginning in
2012, those loans began coming due. In 2012, Plaintiff initiated five (5) foreclosure
lawsuits covering eight of those properties in Berkeley, Dorchester, and Charleston

Counties. In March of 2014, another foreclosure lawsuit covering one of the
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properties was filed in Dorchestér County, bringing the total of six (6) foreclosure
lawsuits covering nine (8) different properties. All of the properties were single
family residential rental properties, except the Charleston County property which
was purchased by Mr. Whitfield for his sp‘ousé at the time, Mrs. Cindy Whitfield, in
order to meet his family court obligations in 2007.

In response to the foreclosure lawsuits, Mr. Whitfield counterclaimed in
each of the lawsuits claiming, infer-alia, that Plaintiff made an agreement to renew
all the loans for another five year term, breached that agreement, and caused him
damages. Specifically, Mr. Whitfield metA the president of the bank on June 21,
_ 2012 where an agreement was made to renew all nine of Mr. Whitfield's loans for
another five year term, at a reduced interest rate of 4.75%. After the meeting, the
bank contacted the closing attorney and set up a closing for the following week, on
Juhe 28, 2012. Mr. Whitﬁeld attended the closing for the renewal of all nine (9}
foans on June 28, 2012, and the bank refused to close any of the nine (9) loans at
the closing.

Plaintiff has denied that it made a contract to renew the loans, and has
mainly defended Mr. Whitfield’s claims that the bank breached an agreement to
renew the loans on two grounds as enumerated in its various Replies: 1) that Mr.
Whitfield’s ex-wife Cindy Whitfield was required to sign a mortgage to her home in
Charleston County in order to renew all of the loans in Charleston, Berkeley, and
Dorchester County; or 2) that a title endorsement was necessary for the property
in Charleston County to renew all of the loans in Charleston, Berkeley, and

Dorchester County.
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As part of the Plaintiff's “title endorsement” defense for the failure to renew
the loans, Plaintiff claims it sought the advice of a real estate transactional
attorney, Mr. David Swanson, who recommended that the bank should procure a
title endorsement to the Charleston County property out of his hypothetical concern
for an objection to the loan renewal by Cindy Whitfield (who lives in the Charleston
County Property) on the grounds of an equitable subordination theory that has
never been applied to a fee interest in real estate in South Carolina’.

As alleged in Mr. Whitfield's Counterclaims?, the bank has defended its
actibns in each Charleston, Berkeley, and Dorchester Counties by claiming it
sought Mr. Swanson's advice in their decisions not to renew loans that cover
properties in each Charleston, Berkeley, and Dorchester Counties. (See, e.g.,
Plaintiff's Reply filed March 24, 2016, I 13, 32, 33, 35, 38, 39 and 41).

Because of newly discovered evidence (See Counterclaims filed on March
8, 20186, 7] 55-72) that supports Mr. Whitfield's claim that the bank never received
the advice it claims to have received and relied upon, Mr. Whitfield sued David
Swanson for civil conspiracy and abuse of process.

David Swanson moved to dismiss in the Berkeley and Dorchester cases
primarily trévelling under Rule 12(b)(8) by arguing that all of the claims being made
in all six lawsuits are the same. As stated above, Mr. Whitfield was sued_six
different times by the Plaintiff for foreclosure of nine different individual propef’ties

in each county. Each of the properties in Berkeley and Dorchester were separate,

' The undersigned is unaware that the theory has been successfully applied in any other state.

2 David Swanson was made a party to the counterclaims as a “Counterclaim Defendant” pursuant
to Rule 18 and 20, not a “Third Party Defendant’ as claimed by Mr. Swanson in his motion to
dismiss.
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income producing properties®. Mr. Whitfield has already counterclaimed against
the bank six different times that the bank made an agreement to renew the loans
and he should never have been foreclosed upon. He has sought and will receive
a jury trial in each action. Moreover, the bank has interposed its reliance upon the
advice of David Swanson in each Charleston, Berkeley, and Dorchester Counties,
including this matter.

in order to succeed on a Rule 12(b)(8) moﬁon. the claims sought to be
dismissed, “must be precisely or substantially the same in both proceedings

In order for the drastic remedy of dismissal to be appropriate under Rule

12(b)(8).” Cricket Cove Ventures, LLC v. Gilland, 390 S.C. 312, 701 S.E. 39 (Ct.
App. 2010)(emphasis added). As stated above, the claims against David Swanson
are not “precisely or substantially the same” as they invoive advice the bank is
relying upon for foreclosure of six different income producing properties (six
different subject matters). See also, Capital City Ins. Co. v. BP Staff, Inc., 382 S.C.
92, 674 S.E.2d 524 (Ct. App. 2009) (Citing Indiana court with approval that the
“subject matter” must be the same to prevail on Rule 12(b)(8) motion).

To allow the Plaintiff bank to interpose a defense that it relied upon Mr.
David’s éwanson’s advice in the Berkeley and Dorchester cases and yet
simultaneously disallow Mr. Whitfield the ability to claim that the advice was never

given and was fabricated-- would be fundamentally unfair and a perversion of

justice, to-wit, allowing one a litigant to make certain defenses, and deny another

3 Plaintiff took possession of all of the properties through receivership proceedings early in the
litigation. Mr. Whitfield is claiming separate damages for each income producing property that
was confiscated without legal cause.
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to make claims based upon those same set of facts. For these reasons, the motion
to dismiss must be denied, and the claim should be allowed to proceed. |
Finally, these exact same motions were filed by David Swanson in the
Berkeley County cases 2012-CP-08-2618 and 2012-CP-08-3478 and were
summarily denied by the Hon. Markley Dennis at the June 27, 2016 hearing. See
attached Orders attached hereto as Exhibits “A” and “B". Obviously there presently
exists a inter-county judicial inconsistency in the way the issues presented to the
Court have been disposed of. For these reasons, Mr. Whitfield would respectfully
request this Court reconsider its previous order dated July 7, 2016 of this matter

and align its ruling to those in Berkeley County.

Respectfully submitted,

HALVERSEN & ASSOCIATES, LLC

o Dt/

Brent S. Halvéfsen

171 Church Street, Suite 330
Charleston, SC 29401

T: 843-284-5790

F: 864-326-4844

Email: brent@halversenlaw.com

~Attorneys for Defendant

(5’/(1) 9‘}/7’ , 2016

Charleston, South Carolina
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CERTIFICATE OF SERVICE

| certify that | served the foregoing Motion to Alter or Amend upon all counsel
of record by affixing same with proper postage placing same with the United States
Posta'Service addressed to the parties and counsel's last known address on this

|§ day of July, 2018.
HALVERSEN & ASSOCIATES, LLC
By: é /{

rent S. Halversen
171 Church Street, Suite 330
Charleston, SC 29401
T: 843-284-5790
F: 864-326-4844
Email: brent@halversenlaw.com

Charleston, SC
July 13, 2016
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STATE OF SOUTH CAROLINA JUDGMENT IN A CIVIL CASE
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STATE OF SOUTH CAROLINA ) | | m_‘
) N THE COURT OF COMMON PLEAS
COUNTY OF DORCHESTER S )
. = C( / )
Harbor National Bank S CASE NO.
[ Plaintiff 2014-CP-18-1793
v, MOTION AND ORDER INFORMATION
FORM AND COVER SHEET
V' Anthony M. Whitfield

X Defendant. .

PlaintifTs Attorney: Defendant’s Attorney:

, Bar No. Brent S. Halversen, Bar No. 76493

Address: Address:

Robert A. Bernstein, Esq. Halversen & Associates, LLC

Bernstein & Bernstein, P.A. 171 Church Street, Suite 330

5418-B Rivers Avenue Charleston, SC 29401

N. Charleston, SC 29406-6129 phone: (843) 284-5790 fax:

phone: fax: e-mail: other:

e-mail; other:

XI MOTION HEARING REQUESTED (attach written motion and complete SECTIONS I and III)
[] FORM MOTION, NO HEARING REQUESTED (complete SECTIONS II and i)
["1PROPOSED ORDER/CONSENT ORDER (complete SECTIONS II and IID)

SECTION I: Hearing Information
Nature of Motion: Motion to Alter or Amend Judgement Pursuant to Rule 59(e)
Estimated Time Needed:20 minutes Court Reporter Needed: [X] YES / []NO

SECTION II: Motion/Order Type

Written motion attached

(] Form Motion/Order
I hereby move for relief or action by the gourt as set forth in the attached proposed order.
/ July 13,2016
Signatdre of Attorney for [ IPlaintiff / &Defendant Date submitted

SECTION III: Motion Fee

PAID ~ AMOUNT: $25.00
| CJEXEMPT: [ Rule to Show Cause in Child or Spousal Support
(check reason) [_] Domestic Abuse or Abuse and Neglect

[ ] Indigent Status  [[] State Agency v. Indigent Party

] Sexually Violent Predator Act [ ] Post-Conviction Relief

(L] Motion for Stay in Bankruptcy :

] Motion for Publication  [_] Motion for Execution (Rule 69, SCRCP)

[[] Proposed order submitted at request of the court; o,

reduced to writing from motion made in open court per judge’s instructions

Name of Court Reporter:
[] Other:
JUDGE'S SECTION
] Motion Fee to be paid upon filing of the attached
order. JUDGE
[] Other: '
CODE: Date:
CLERK'’S VERIFICATION
Date Filed:
Collected by:
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STATE OF SOUTH CAROLINA . ) INTHE COURT OF COMMON PLEAS
CURRE 3 Jebia
COUNTY OF DORCHESTERD;)RI:QESTE\@ LOUHGASE NO. 2014-CP-18-358
HARBOR NATIONAL BANK,
Plaintiff,
MOTION TO AMEND TO AMEND
vs. ANSWER AND ADD NEW PARTIES,

CROSSCLAIM AND COUNTERGLAIMS

‘/ANTHONY M. WHITFIELD

Defendant.

TO: SETH WHITAKER AND BRIAN DUFFY, ATTORNEYS FOR PLAINTIFF

PLEASE TAKE NOTICE that the Defendant, Anthony M. Whitfield, by and
through his undersigned attorney will, on the tenth (10th) day after service hereof
at 10:00 o'clock a.m., or as soon thereafter aé counsel may be heard, move the
Court at the Charleston County. Court of Common Pleas, 100 Broad Street
Charleston, S.C., for an order allowing Defendant to amend his Answer to add a
Crossclaim, certain Counterclaims and a new party, David Swanson. Said Motion
is made under Rules 13{f) and (h), 12 and 20 on the following grounds:

1. Defendant seeks permission to amend his Answer to add certain
counterclaims in his Answer, as specifically provided for pursuant to Rule 13(f):

(f) Omitted Counterclaim. When a pleader fails to set up a

counterclaim through oversight, inadvertence, or excusable neglect,

or when justice requires, he may by leave of court set up the

counterclaim by amendment.

South Carelina Rule of Civil Procedure 13(f).
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2. Defendant also seeks permission to amend his Answer and a new
party to his counterclaims other than those to the original action, Mr. David
Swanson, as specifically provided for pursuant to Rule 13(h):

(h) Joinder of Additional Parties. Parties other than those to the original

action may be made parties to a counterclaim or cross-claim m
accordance with Rules 19 and 20.

South Carolina Rule of Civil Procedure 13(h).

3. Specifically with regard to joinder of persons, the law has set forth

the following analysis, Rule 19(a)(1) states:

(a) Persons to Be Joined if Feasible. A person who is subject to
service of process and whose joinder will not deprive the court of
jurisdiction over the subject matter of the action shall be joined as a
party in the action if (1) in his absence complete relief cannot be
accorded among those already parties.

South Carolina Rule of Civil Procedure 19(a)(1).

4, Mr. Whitfield also desires to amend his Answer to assert a

crossclaim against co-defendant Cindy Whitfield for equitable indemnification;

pursuant to Rule 13(g).

5. The law strongly favors amendments and the court is encouraged
to freely grant leave to amend. See Jarrell v. Seaboard Sys. R.R., 284 S.C. 183,

363 S.E.2d 398 (Ct. App. 1987).

6. In this case, complete relief cannot be accorded without joining Mr:

David Swanson as a party as Mr. Whitfield seeks to add causes of action for civil
conspiracy and abuse of process which requires Mr. David Swanson's presencéf

and inclusion as a party in order to establish the cause(s) of action.
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7. Counsel for Defendant certified that consultation with opposing
counsel would serve no useful prupose, and therefore, it is necessary to ask the
Court for permission to file an amended pleading by filing-a motion and
scheduling a hearing on the matter. The additions of the new party Davié

Swanson {and the new claims) is based upon newly discovered evidence,

Such evidence was just discovered on June 10, 2015, though the evidence

has been sought since last year.
8. One of the main basis(s) of Plaintiff's defense of Mr. Whitfield's

counterclaims is that the bank sought the advice of its counsel, Mr. David
Swanson, and relied on his advice in deciding not to close Mr. Whitfield's
renewals at the closing on June 28, 2012.

9. Harbor National Bank through its employee Mr. Scott Warren’

claims to have relied upon the advice of their attorney, Mr. David Swanson, that a

title endorsement was needed to renew the loan for the Black Rush Property. Mr.

Warren never mentioned to Mr. Whitfield, before, during, or after the closing on

‘June 28, 2012, that the bank had procured Mr. Swanson’s advice that a title

endorsement must be obtained in order to renew the Black Rush loan- nor that
he was relying on Mr. Swanson's advice in refusing to close the loans. At his
deposition on May 13, 2014, Mr. Swanson conceded that the Biack Rush’
Property loan could have bsen renewed without such an endorsement. He alsog;

indicated that he was not told there were any other properties besides the BIacR§

"1t is not necessary to add Scott Warren as an individual defendant as Harbor National Bank is liable for its
employees torts when the employee acts in the course and scope of their employment. even if the acts
alleged excecd the bank’s anthority if the acts done were in furtherance of the master’s business. See
Crittenden v. Thompson-Walker Co., 288 S.C. 112, 115. 341 S:E.2d 385. 387 (Ct. App. 1986) B

R. 518

N,

08,259 ey e

o e T VLA £ A ik D PO

rontane v e i



Rush Property that were being renewed. Mark Weeks, the closing attorney at the
June 28, 2012 closing, stated that no title endorsement was necessary or
requi}ed for the Black Rush Property and that he could have renewed any of the
loans without an endorsement or Mrs. Cindy Whitfield's permission and/o:r
authorization to renew the loans. Mr. David Swanson also conceded that his
advice to procure a “title endorsement” was provided to Harbor National Bank
without reviewing any documents, without performing any legal research, without
providing any written opinion, and without charging the bank any money for theaT

advice. In fact, there is not a single document at Mr. Swanson's law firm

suggesting that the advice was ever given.
10.  Although Mr. David Swanson has stated under oath that Mr. Scott

Warren called him regarding the anticipated closing that was set to occur on
June 28, 2012, telephone records received on June 10, 2015 confirm no calls

were received from Mr. Scott Warren's cell phone or office number to Mr. David

Swanson's cell phone or office number.

11.  Additionally, the bank never raised a legal defense of the title
endorsement or mortgage signature requirement until October, 2013 after initially

replying to Mr. Whitfield’s counterclaims that an agreement was reached with Mr.

Whitfield fo renew his loans, and never making any mention of the 'title

endorsement” or "mortgage signature” defenses. The bank admitted that lt

made an agreement to renew Mr. Whitfield’s loan in its first Reply to hIS
counterclaims filed with this Court on April 25, 2013. The bank subsequently’

changed its pleading on this matter and denied it made an agreement to renew
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Mr. Whitfield's loans in its later filed Replies wherein it asserted the ‘“title
endorsement” and “mortgage signature defense”,

12. Mr._David Swanson nor his law firm produced a single document,

billing entry, opinion, email, ietter, or record concerning the supposed advice;
and, the telephone records show no calls were documented between the bank

and the attorney when they claim it occurred—all of which constitutes

evidence that the calls were never made, and the defense was fabricategT

after the fact in an attempt to manufacture a legal defense for the bank tg_f

avoid liability for Mr. Whitfield’s counterclaims.

13. Because of such conduct, Mr. Whitfield desires_ to amend his
Answer, Affirmative Defenses, and Counterclaims to add two new counterclaimé@
for abuse or process and civil conspiracy against the bank, as well as add David
Swanson as a named defendant to this matter.

14, The undersigned first sought discovery from Mr. Scott Warren's cell
phone provider for telephone records via subpoena on August 26, 2014. The
telephone records were received in September of 2014 which showed no callé
placed were placed to Mr. Swanson'’s office line or cell phone.

15. The undersigned also requested telephone records of Mr. Scott
Warren's office line via a Request for Production to the bank, whic-h was served
on September 12, 2014. The Plaintiff bank objected to the requested information;‘
and the undersigned served a motion to compel! with this Court on October 23
2014. The motion was heard by the Hon. J.C. Nicholson, Jr. on January 23, 2015

and the Court ordered the bank to produce Mr. Scott Warren's office line
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telephone records on March 19, 2015 (See Exhibit "A"). No records werc;
produced by the bank in response to the Order, and on May 11, 2015 the Plaintiff
informed the undersigned that the bank was not In possession of the requested
telephone records and advised the undersigned to subpoena Harbor Natione;j
Bank's telephone provider at the time in order to retrieve the records. On May 13'%.
2015 the undersigned caused to be issued and served a subpoena td
Windstream Communications for the telephone records. The subpoena called fo_i;'
the records to be produced by May 29, 2015. To date, no responses have been

received from Windstream Communications (See Exhibit “B").

16. The undersigned first sought discovery of . Mr. Swanson’s

telephone records via subpoena to the Haynesworth Sinkler Boyd, P.A. firm

(hereinafter, “HSB") on September 26, 2014 (Exhibit “C"). The 'subpoena
requested production of the records by October 6, 2014. HSB requested multiple
extensions (which were granted) and the undersigned was informed on
November 7, 2014 that HSB did not possess the telephone records reduestedé.
and to subpoena HSB's te!ephone provider at the time, AT&T. On November 11,
2014, the undersigned served a subpoena on AT&T req(.nesting Mr. Swanson’s
office line telephone records from 2012. (See Exhibit “D” attached hereto).

17. The AT&T subpoena called for records to be produced by
November 24, 2014. Upon information and belief, HSB caused to be issued a
notice of intent to quash the subpoena to AT&T, which prevented the records

from being released at the due date requested.
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18.  On January 29, 2015 HSB served a motion to quash the subpoena
for the telephone phone records.to the law firm seeking David Swanson's office
line telephone records on privilege and relevancy grounds. The motion was set
for hearing on March 6, 2015. HSB and the undersigned were able to agree tq
modifying the prgvious subpoena to resocive the motion by limiting the subpoené;'
to telephone nu;nbers of the witnesses in this case. On March 3, 2015 the
undersigneq requested from Harbor National Bank any phone numbers the_;
Harbor National Bank witnesses (fncluding Mr. Scott Warren) would have used in
2012, and the bank, through counsel provided that information to the
undersigned on March 5, 2015 (see emails attached hereto as Exhibit “E “)

19. AOn‘ March 19, 2014 the Hon. J.C. Nicholson, Jr. entered thé_é
consent order (See.Exhibit “F") on HSB’s motion to quash which called for a new
subpoena to be issued to AT&T which limited the scope of the subpoena for Mr.
Swénson's telephone records solely to telephone numbers of those persons that
were wftnesses in this case, part of such request included the Harbor Nationai
Bank telephone numbers identified above that were provided by Harbor National
Bank counsel.

20. On March 18, 2015 the undersigned caused to be issued a
modified subpoena in the form that had been pre-approvéd by HSB in the March

19, 2015 Consent Order. The new, modified subpoena to AT&T called for

telephone records to be produced by April 1, 2015. (See Exhibit “G"). On or

about April 27, 2015, the undersigned received the AT&T telephone records from"I
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Mr. David Swanson's office line, that revealed ne call from Mr. Scott Warren's

cell phone or office line to Mr. Swanson during the relevant period.

21. On the same day the undersigned received Mr. Swanson’s office

line telephone records (showing no calls to the bank at the relevant time framesé—.

See Exhibit “H"), the undersigned requested HSB to provide the cell phoné
carrier and telephone number for Mr. Swanson’s cell phone, or swear out ah
affidavit that the call was not placed at the relevant time frames. On May 1, 201 5
HSB provided the undersigned Mr. David Swanson's cell phone provider ané
telephone number in response to the undersigned's request (See Exhibit “I'). On
the same day, the undersigned caused to be issued and served a subpoena to
Verizon Wireless for the Mr. David Swanéon‘s cell phone records (See Exhibii
J) The subpoena called for the rebords to be produced by May 15, 2015‘,
however, the undersigned did not receive the subpoena response until June 10,
2015. The Verizon Wireless records for Mr. David Swanson's cell phone show no
record of a call from Mr. Scott Warren's cell phone or office line during thé
relevant time frames (See Exhibit “K"). |

22.  After receiving Mr. Swanson's cell phone records and office line

which show no call from Mr. Warren during the relevant time frame, there is now

absolutely no evidence of the call which Harbor National Bank claim was made
and predicates its advice of counsel defense upon.

23. Because there is evidence that tends to prove that the advice was

never given at the time the bank and Mr. Swanson claim it was made, Mr.

Whitfield desires to amend his Answer and Counterclaims to assert causes of
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action based upon civil conspiracy and abuse of process, bécause; if the finder of
fact decides the advice was never given at the time the bank and Swanson claim
it was made, it can also decide that the bank and David Swanson engaged in a
scheme to fabricate a legal defense for the bank that was based on events tha;t
never happened. The law regarding what constitutes a civil conspiracy in South

Carolina states:

Conspiracy may be inferred from the very nalure of the acts done, the §
relationship of the parties, the interests of the alleged conspirators and other E
circumstances. [citations omitted] Clvil conspiracy Is an act which is by its very

nature covert and clandestine and usually not susceptible of proof by direct
evidence; concert of action, amounting to a conspiracy, may be shown by
circurnstantial as well as direct evidence. [citations omitted]). And in order lo
establish a consplracy, evidence, direct or circumstantial, must be produced from

which a party may reasonably infer the joint assent of the minds of two or more

parties to the prosecution of the unlawful enterprise. Proof showing concert of

action in the commission of the unlawful acts, from which the natural or
reasonable inferences arise that the acts were in furtherance of the common

design of the alleged conspirators, is sufficient; at least 1o establish a prima facie

case of conspiracy. [citations omitted)

Island Car Wash, Inc. v. Norris, 292 S.C. 595, 601-02, 358 S.E.2d 150, 153 (Ct.
App. 1987). , )

On the authority of Island Car Wash, Mr. Whitfield has stated a cause of action‘
for civil conspiracy as he has proof the advice of counsel defense was based
upon events that never occurred, and that a combination of persons (Scott
Warren and David Swanson) was made, for the purpose of an unlawful objective.

As for abuse of process, the elements of abuse of process are “an ulterior

purpose and a willful act in the usé of the process not proper in the regularfi

course of thel proceeding. Whitfield Const. Co. v. Bank of Tokyo Trust Co., 338

S.C. 207, 223, 525 S.E.2d 888, 897 (Ct. App. 1989). Mr. Whitfield has also stated
a cause of action for abuse of process, because, If the allegations are true that

no call was made at the time claimed, the sworn testimony by each Mr. Scott
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Warren and Mr. Da\;/id Swanson was a misuse and perversion of legal process
by fabricating a legal defense (advice of counsel) through the use of process
towards an unlawful end.

24. A copy of the proposed amended pleading is attached hereto aé

Exhibit “L".

WHEREFORE, Defendant respectfully requests this Honorable Courf;(_
grant its motion for leave to amend and issue any and all other relief deemed jus_;

and appropriate.
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Respectfully submitted,

Charlester, SC
B2015

June

HALVERSEN & ASSOCIATES, LLC

/.

Brent S. Halversen

171 Church Street, Suite 330
Charleston, SC 29401

T. 843-284-5790

F: 864-326-4844

Email: brent@halversenlaw.com

Attorneys for Defendant

-and-

Andrew J. McCumbet, Esquire

SLOTCHIVER & SLOTCHI VER, LLP
44 State Street

Chatleston, SC 29401

Phone: (R43) 577-6531
[Facsimile: (843) 577-0261
andrew@slotchivetlaw.com
S.CC. Bar No. 101559

e’n
Daniel S. Slotchiver, Esquire
SLOTCHIVER & SLOTCHIVER, LLP
44 State Street
Charleston, SC 29401
Phone: (843) 577-6531
Facsimile: (843) 577-0261
dan@slotchiverlaw.com
S.C. Bar No. 15129

" Attorneys for Dejendant

R. 526

b v e ¢ ALY o

PP VI S

Mty e o e gt o et B g s



CERTIFICATE OF SERVICE

| certify that | served the foregoing Motion to Amend upon all parties of

record by affixing same with proper postage placing same with the United States
PostﬁService addressed to the parties and counsel's last known address on this;

1% “day of June, 2015.

HALVERSEN, & ASSOEIATES, LLC
By: 7&4/

“Brent S. Halversen
171 Church Street, Suite 330
Charleston, SC 29401
T: 843-284-5790
F: 864-326-4844 )
Email: brent@halversenlaw.com%‘

Charleston, SC
Junew 2015
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STATE OF SOUTH CAROLINA ) m
) IN THE COURT OF COMMON PLEAS
COUNTY OF DORCHESTER = ,)
g iy
Harbor National Bank CASE NO.
3 Plaintiff IS JUR25 PM 3 @3 2014-CP-18-358
9 )
v. CLE T ded ) MOTION AND ORDER INFORMATION
/ ) . SOREHESTER CEUNTY FORM AND COVER SHEET
Aunthony M. Whitfie ) .
&4 Defendant
Plaintiff’s Attomey: Defendant’s Attormey:
, Bar No. ‘ Brent S. Halversen, Bar No. 76495
Address: Address:
Robert A. Bernstein, Esq. Halversen & Associates, LLC
Bernstein & Bernstein, P.A. 171 Church Street, Suite 330
5418-B Rivers Avenue Charleston, SC 29401 i
N. Charleston, SC 29406-6129 phone: (843) 284-5790 fax: ;
‘phone; fax: c-mail: other:
e-mail: other:

0 MOTION HEARING REQUESTED (attach written motior and complete SECTIONS 1 and IIT)
[] FORM MOTION, NO HEARING REQUESTED (complete SECTIONS II and I1I)
[[] PROPOSED ORDER/CONSENT ORDER (complete SECTIONS I and 111)

SECTION I: Hearing Information
Nature of Motion: Motion to Amend Answer and Add New Parties and Counterclaims
Estimated Time Needed: Courl Reporter Needed: [X] YES / [ NO

SECTION II: Motion/Order Type
X} Written motion attached
{_] Form Motion/Order
[ hereby move for rehef/zc;on by thegourt as set forth in the attached proposed order.

AT J

&gnaz)f Attorney for DPIamtlf’f / X|Defendant Date submitt
_ SECTION IiI: Motion Fee
&) PAID - AMOUNT: $25.00
[T EXEMPT: [] Rule to Show Cause in Child or Spousal Support
(check reason) ] Domestic Abuse or Abuse and Neglect
[} Indigent Status ] State Agency v. Indigent Party
D Sexually Violent Predator Act [ Post-Conviction Relief
(] Motion for Stay in Bankruptcy
(] Motion for Publication  [_] Motion for Execution (Rule 69, SCRCP)
[[] Proposed order submitted at request of the court; or,
reduced to writing from motion made in open court per judge’s instructions

Name of Court Reporter;
(] Other: |
JUDGE’S SECTION
] Motion Fee to be paid upon filing of the attached l
order. JUDGE
[J other:
CODE: - Date:
CLERK’S VERIFICATION
Date Filed:
Collected by:

SCCA/233 (11-03)

R. 528




O s e S

| [} CONTESTED — AMOUNT DUE:

] MOTION FEE COLLECTED:

SCCA/233 (11-03)
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS

( e
COUNTY OF DORCHESTE%D%E&QTN, j} NCY\SE NO. 2642-CP-18-2738
2014 -cf-1 8- 179

HARBOR NATIONAL BANK,
Plaintiff,
MOTION TO AMEND TO AMEND
vs. ANSWER AND ADD NEW PARTIES,

CROSSCLAIM AND COUNTERCLAIMS

ANTHONY M. WHITFIELD

Defendant.

TO: SETH WHITAKER AND BRIAN DUFFY, ATTORNEYS FOR PLAINTIFF

PLEASE TAKE NOTICE that the Defendant, Anthony M. Whitfield, by and
through his undersigned attorney will, on the tenth (10th) day after service hereof
at 10:00 o'clock a.m., or as soon thereafter as counsel may be heard, move the
Court at the Charleston County Court of Common Pleas, 100 Broad Street
Charleston, S.C., for an order allowing Defendant td amend his Answer to add a
Crossclaim, certain Counterclaims and a new party, David Swanson. Said Motion
is made under Rules 13(f) and (h), 19 and 20 on the following groundvs:

1. Defendant seeks permission to amend his Answer to add certain
counterclaims in his Answer, as specifically provided for pursuant to Rule 13(f).

() Omitted Counterclaim. When a pleader fails to set up a

counterclaim through oversight, inadvertence, or excusable neglect,

or when justice requires, he may by leave of court set up the

counterclaim by amendment.

South Carolina Rule of Civil Procedure 13(f).
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2. Defendant also seeks permission to amend his Answer and a new
party to his counterclaims other than those to the original action, Mr. David
Swanson, as specifically provided for pursuant to Rule 13(h):

(h) Joinder of Additional Parties. Parties other than those to the originai

action may be made parties to a counterclaim or cross-claim in

accordance with Rules 19 and 20.
South Carolina Rule of Civil Procedure 13(h).

3. Specifically with regard to joinder of persons, the law has set fortli
the following analysis, Rule 19(a)(1) states:

{a) Persons to Be Joined if Feasible. A person who is subject to

service of process and whose joinder will not deprive the court of

jurisdiction over the subject matter of the action shall be joined as a

party in the action If (1) in his absence complete relief cannot be
accorded among those already parties.

South Carolina Rule of Civil Procedure 19(a)(1).

4. Mr. Whitfield also desires to amend his Answer to assert a
crossclaim against co-defendant Cindy Whitfield for equitable indemnification,

pursuant to Rule 13(g).

5. The law strongly favors amendments and the court is encouraged

to freely grant leave to amend. See Jarrell v. Seaboard Sys. R.R., 294 S.C. 183,

363 S.E.2d 398 (Ct. App. 1987).

6. In this case, complete relief cannot be accorded without joining Mr.
David Swanson as a party as Mr. Whitfield seeks to add causes of action for civil’
conspiracy and abuse of process which requires Mr. David Swanson's presence(

and inclusion as a party in order to establish the cause(s) of action.
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7. Counsel for Defendant certified that consultation with opposing
counsel would serve no useful prupose, and therefore, it is necessary to ask the

Court for permission to flle an amended pleading by filing a motion and
scheduling a hearing on the matter. The additions of the new party David
Swanson (and the new claims) is based upon newly discovered evidence.

Such evidence was just discovered on June 10, 2015, though the evidence

has been sought since last year.

8. One of the main basis(s) of Plaintiffs defense of Mr. Whitfisld's
counterclaims is that the bank sought the advice of its counsel, Mr. David
Swanson, and relied on his advicé in deciding not to close Mr. Whitfield’s
renewals at the closing on June 28, 2012.

9. Harbor National Bank through its employee Mr. Scott Warren'
claims to have relied upon the advice of their attorney, Mr. David Swanson, that a
titte endorsement was needed to renew the loan for the Black Rush Property. Mr.
Warren never mentioned to Mr. Whitfield, before, during, or after the closing on
June 28, 2012, that the bank had procured Mr. Swanson's advice that a title
endorsement must be obtained in order to renew the Black Rush loan- nor‘that
he was relying on Mr. Swanson's advice in refusing to close the loans. At his
deposition on May 13, 2014, Mr, Swanson conceded that the Black Rush

Property loan could have been renewed without such an endorsement. He also

indicated that he was not told there were any other properties besides the B_lack

It is not necessary to add Scolt Warren as an individual defendant as Harhor National Bank is liable for its
employees torts when the employee acts in the course and scope of their employment. even if the acts
alleged exceed the bank’s authority if the acts done were in furtherance of the master's business. See

Crittenden v: Thompson-Walker Co., 288 S.C. 112, {15, 341 S.E.2d 385. 387 (Ct. App. 1986)
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Rush Property that were being renewed. Mark Weeks, the closing attorney at the
June 28, 2012 closing, stated that no titte endorsement was necessary or
required fo'r the Black Rush Property and that he could have renewed any of the
loans without an endorsement or Mrs. Cindy Whitfield's permission and/of
authorization to renew the loans. Mr. David Swanson also conceded that hié
advice to procure a “titte endorsement” was provided to Harbor National Bank
without reviewing any documents, without performing any legal research, without
providing any written opinion, and without charging the bank any money for the

advice. In fact, there is not a single document at Mr. Swanson's law firm

suggesting that the advice was ever given. —
10.  Although Mr. David Swanson has stated under oath that Mr. Scott

Warren called him regarding the anticipated closing that was set to occur on
June 28, 2012, telephone records received on June 10, 2015 confirm no calls

were received from Mr. Scott Warren's cell phone or office number to Mr, David

Swanson's cell phone or office number.

11.  Additionally, the bank never raised a legal defense of the title

endorsement or mortgage signature requirement untit October, 2013 after initially

replying to Mr. Whitfield's counterclaims that an agreement was reached with Mr,

Whitfield to renew his loans, and never making any mention of the “title

endorsement” or “mortgage signature” defenses. The bank admitted that it

made an 'agreement to renew Mr. Whitfield’s loan in its first Reply to his

counterclaims filed with this Court on April 25, 2013. The bank subsequently:

changed its pleading on this matter and denied it made an agreement to renew
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Mr. Whitfield's loans in its later filed Replies wherein it asserted the ‘fitle
endorsement” and “mortgage signature defense’.

12.  Mr. David Swanson nor his law firm produced a single document,

billing entry, opinion, email, letter, or record concerning the supposed advice:,f
and, the telephone records show no calls were documented between the bank

and the attomey when they claim it occurred—all _of which constitutes

evidence that the calls were never made, and the defense was fabricated

after the fact in_an attempt to manufacture a legal defense for the bank t§
avoid liability for Mr. Whitfield’s counterclaims.

13. Because of such conduct, Mr. Whitfield desires to amend his

Anéwer, Affirmative Defenses, and Counterclaims to add two new counterclaims
for abuse or process and civil conspiracy against the bank, as well as add David
Swanson as a named defendant to this matter. ~

14 The undersigned first sought discovery from Mr. Scott Warren's cell
phone provider for telephone records via subpoena on August 26, 2014. The
telephone records were received in September of 2014 which showed no calls
placed were placed to Mr. Swanson's office line or cell phone.

15. The undersigned also requested telephone records of Mr. Scott

Warren's office line via a Request for Pfoduction to the bank, which was served

on September 12, 2014. The Plaintiff bank objected to the requested information’

and the undersigned served a motion to compel with this Court on October 23,
2014. The motion was heard by the Hon. J.C. Nicholson, Jr. on January 23, 2015

and the Court ordered the bank to produce Mr. Scott Warren's office line

R. 534

B T

(—————

S k0 43 g e i B e



telephone records on March 19, 2015 (See Exhibit “A"). No records were
produced by the bank in response to the Order, and on May 11, 2015 the Plaintiff
informed the undersigned that the bank was not in possession of the requested
telephone records and advised the undersigned to subpoena Harbor National
Bank's telephone provider at the time in order to retrieve the records. On May 13,
2015 the undersigned caused to be issued and served a subpoena to
Windstream Communications for the telephone records. The subpoena éalled for
the records to be produced by May 29, 2015. To date, no résponses have been

received from Windstream Communications (See Exhibit “B").

16. The undersigned first sought discovery of Mr. Swanson's
telephone records via subpoena to the Haynesworth Sinkier Boyd, P.A. ‘ﬁrm
(hereinafter, “HSB") on September 26, 2014 (Exhibit “C"). The subpoena
requested production of the records by October 6, 2014. HSB requested multiple
extensions (which were granted) and the undersigned was informed on
November 7, 2014 that HSB did not possess the telephone records requested
and to subpoena HSB's telephone provider at the time, AT&T. .On November 11,
2014, the undersigned served a subpoena on AT&T requesting Mr. Swanson's
office line telephone records from 2012. (See Exhibit “D" attached hereto).

17. The AT&T subpoena célled for records to be produced by

November 24, 2014. Upon information and belief, HSB caused to be issued a

notice of intent to quash the subpoena to AT&T, which prevented the records:

from being released at the due date requested.
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18.  On January 29, 2015 HSB served a motion to quash the subpoena
for the telephone phone records to the law firm seeking David Swanson's office

line telephone records on privilege and relevancy grounds. The motion was set

for hearing on March 6, 2015. HSB and the undersigned were able to agree tc} :

modifying the previous subpoena to resolve the motion by limiting the subpoené
to telephone numbers of the witnesses in this case. On March 3, 2015 the
undersigned requested from Harbor Natibnal Bank any phone numbers thé
Harbor National Bank witnesses (including Mr. Scott Warren) would have used m
2012, and the bank, through counsel provided that information to the
undersigned on March 5, 2015 (see emails attached hereto as Exhibit *E )

19.  On March 19, 2014 the Hon. J.C. Nicholson, Jr. entered the
consent order (See Exhibit "F") on HSB's motion to quash which called for a new
subpoena to be issued to AT&T which limited the scope of the subpoena for Mr.
Swanson's telephone records solely to telephone numbers of those persons that
were witnesses in this case, part of such request included the Harbor National
Bank telephone numbers identified above that were provided by Harbor National
Bank counsel.

20. On March 18, 2015 the undersigned caused to be issued a
modified subpoena in the form that had been pre-approved by HSB in the March
19, 2015 Consent Order. The new, modified subpoena to AT&T called for
telephone records to be produced by April 1, 2015. (See Exhibit “G"). On or,

about April 27, 2015, the undersigned received the AT&T telephone records froni
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Mr. David Swanson's office line, that revealed no call from Mr. Scott Warren's

cell phone or office line to Mr. Swanson during the relevant period.

21.  On the same day the undersigned received Mr. Swanson’s office
line telephone records (showing no calls to the bank at the relevant time framesé
See Exhibit "H"), the undersigned requested HSB to provide the cell phoné

carrier and telephone number for Mr. Swanson's cell phone, or swear out an

affidavit that the call was not placed at the relevant time frames. On May 1, 201 5*

HSB provided the undersigned Mr. David Swanson’s cell phone provider andf
telephone number in response o the undersigned’s request {See Exhibit “I"). On
the same day, the undersigned caused to be issued and served a subpoena to
Verizon Wireless for the Mr. David Swanson’s cell phone records (See Exhibit
“J"). The subpoena called for the records to be produced by May 15, 2015,
however, the undersigned did not receive the subpoena response until June 10,
2015. The Verizon Wireless records for Mr. David Swanson’s cell phone show no
record of a cail from Mr. Scott Warren's cell phone or office line during the
relevant time frames {See Exhibit “K").

22.  After recelving Mr. Swanson’s cell phone records and office line
which show no call from Mr. Warren during the relevant time frame, there is now

absolutely no evidence of the call which Harbor National Bank claim was made

and predicates its advice of counsel defense upon.

23. Because there is evidence that tends to prove that the advice was:

never given at the time the bank and Mr. Swanson claim it was made, Mr.

Whitfield desires to amend his Answer and Counterclaims to assert causes of
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action based upon civil conspiracy and abuse of process, because, if the finder of
fact decides the advice was never given at the time the bank and Swanson claim
it was made, it can also decide that the bank and David Swanson engaged in 2

scheme to fabricate a legai defense for the bank that was based on events thai

§

never happened. The law regarding what constitutes a civil conspiracy in South

Carolina states:
H
Conspiracy may be inferred from the very nature of the acts done, the
relationship of the parties, the interests of the alleged conspirators and other
circumstances. [cilations omitted] Civil conspiracy is an act which is by its very
nature covert and clandestine and usually not susceptible of proof by direct
evidence; concert of action, amounting to a conspiracy, may be shown by
circumstantigl as well as direct evidence. {citations omitted]. And in order to
establish a consplracy, evidence, direct or circumstantial, must be produced from
which a party may reasonably infer the joint assent of the minds of two or more
parties to the prosecution of the unlawful enterprise. Proof showing concert of
action in the commission of the unitawfu! acts, from which the natural or
reasonable inferences arise that the acts were in furtherance of the common
design of the alleged conspirators, is sufficient; at least to establish a prima facie
case of conspiracy. [citations omitied] :

Island Car Wash. Inc, v. Norris, 292 S.C. 595, 601-02, 358 S.E.2d 150, 153 (Ct.
App. 1987).

~ On the ‘authority of Island Car Wash, Mr. Whitfield has stated a cause of action
for civil conspiracy as he has proof the advice of counsel defense was based
upon events that never occurred, and that a combination of persons (Scott

Warren and David Swanson) was made, for the purpose of an unlawful objective.

As for abuse of process, the elements of abuse of process are “an ulterior -

purpose and a willful act in the use of the process not proper in the regular

course of the proceeding. Whitfield Const. Co. v. Bank of Tokyo Trust Co., 338
S.C. 207, 223, 525 S.E.2d 888, 897 (Ct. App. 1989). Mr. Whitfield has also stated
a cause of action for abuse of process, because, if the allegations are true that

no call was made at the time claimed, the sworn testimony by each Mr. Scott
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Warren and Mr. David Swanson was a misuse and perversion of legal proceéé
by fabricating a legal defense (advice of counsel) through the use of process

towards an unlawful end.

24, A copy of the proposed amended pleading is attached hereto as;

Exhibit "L".

WHEREFORE, Defendant respectfully requests this Honorable Cour@
grant its motion for leave to amend and issue any and all other rellef deemed justj

and appropriate.
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Respectfully submitted,

Charlesfon, SC
June 19 2015

HALVERSEN & ASSOCIATES, LLC

By: @ é [ﬂ*—
Brefit S. Halversen

171 Church Street, Suite 330
Charleston, SC 29401
T: 843-284-5790
. F: 864-326-4844
Email: brent@halversenlaw.com

Attorneys for Defendant
-and-

Andtew J. McCumber, Esquire

SLOTCHIVER & SLOTCHIVER, LLP
44 State Street
Chatleston, SC 29401
Phone: (843) 577-6531
I'acsimile: (843) 5770261
" andrew(@slotchiverlaw.com
§.C. Bar No. 101559
dﬂ
Daniel S. Slotchiver, Esquire
SLOTCHIVER & SLOTCHIVER, LLP
44 State Street
Chatleston, SC 29401
Phone: (843) 577.6531 '
Facsimile: (843) 577-0261
dan@slotchiverlaw.com
5.C. Bar No. 15129

s Attorneys for 1efendant
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CERTIFICATE OF SERVICE

| certify that | served the foregoing Motion to Amend upon all parties of
record by affixing same with proper postage placing same with the United States
ﬁlal Service addressed to the parties and counsel's last known address on this

Po
15 day of June, 2015.

HALVERSEN & ASSOCIATES, LLC

By:.. %/M‘

" Brent S. Halversen
171 Church Street, Suite 330
Charleston, SC 29401 §
T: 843-284-5790
F:. 864-326-4844
Email: brent@halversenfaw.com

Charleston, SC
June1§2015
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STATE OF SOUTH CAROLINA ) .
| ) IN THE COURT OF COMMON PLEAS
COUNTY OF DORCHESTER ISR
s RECDR
' . "ASE NO. - L p-18- y=
I!_i_lar!l:gri rI:iaf;onal Bank - %S it 3: 00 CASE .9.014 co-18- 114
- ,_..,). oL,
v BHER - 2 MOTION AND ORDER INFORMATION
' DB%LC%%H“[;; ~3UMTY FORM AND COVER SHEET
Anthony M, Whitfield D)

B Defendant.

$25°mg v

)

Plaintiff's Attorney:
. Bar No.
Address:
Robert A. Bernstein, Esq.
Bemstein & Bernstein, P.A.

Defendant's Attormey:

Brent S. Halversen. Bar No. 76495
Address:

Halversen & Associates, LL.C

171 Church Street, Suite 330

5418-B Rivers Avenue | Charleston, SC 29401

N. Charleston, SC 29406-6129 phone: (843) 284-5790 fax:
phone: fax: e-mail: other:
e-mail: other:

X MOTION HEARING REQUESTED (attach written motion and complete SECTIONS 1 and 1)

(] FORM MOTION, NO HEARING REQUESTED (complete SECTIONS i1 and I11)
[ PROPOSED ORDER/CONSENT ORDER (complete SECTIONS 11 and III)

. SECTION I: Hearing Information
Nature of Motion: Motion to Amend Answer ro Add New Parties and Counterclaims
Estimated Time Nceded: Court Reporter Necded: XA YES / [ NO

SECTION II: Motion/Order Type
X Written motion attached
[] Form Motion/Order

I hereby move for relief or acion by thegcourt as set forth in the attached proposed order,
%2///%& b5

Signature 8f Attorhey for [ |Plaintiff / PXJDefendant Datc submitted

: SECTION 11I: Motioa Fee
PAID — AMOUNT: $25.00
(] EXEMPT: [] Rule to Show Causc in Child or Spousal Support
(check reason) [_] Domestic Abuse or Abuse and Neglect

[1Indigent Status  [[] State Agency v. Indigent Party

(] Sexually Violent Predator Act  [_] Post-Conviction Relicl

[_] Motion for Stay in Bankruptcy

] Motion for Publication  [_] Motion for Execution (Rule 69, SCRCP)

(] Proposed order submitted at request of the court; or,

reduced to writing from motion made in open court per judge’s instructions
Name of Court Reporter:

] Other: -
JUDGE'S SECTION
[] Motion Fee to be paid upon filing of the attached
order, JUDGE
{1 Other:
CODE: Date:
CLERK’S VERIFICATION
Date Filed:
Collected by:

SCCA/233 (11-03)
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(] MOTION FEE COLLECTED:

(_J CONTESTED ~ AMOUNT DUE:

SCCA/233 (11-03)
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
COUNTY OF DORGHESTERE & o .; CASE NO. 2012-CP=18-2149—
HARBOR NATIONAL BANK, oi4-C P~ 1T 13
Plaintiff, .
MOTION TO AMEND TO AMEND

Vs

ANTHONY M. WHITFIELD

Defendant.

TO: SETH WHITAKER AND BRIAN DUFFY, ATTORNEYS FOR PLAINTIFF
PLEASE TAKE NOTICE that the Defendant, Anthony M. Whitfield, by and
through his undersigned attorney will, on the tenth (10th) day after service herecf

at 10:00 o'clock a.m., or as soon thereafter as counsel may be heard, move the

Court at the Charleston County Court of Common Pleas, 100 Broad Street

Charleston, S.C., for an order allowing Defendant to amend his Answer to add &

Crossclaim, certain Counterclaims and a new parly, David Swanson. Said Motion
is made under Rules 13(f) and (h), 19 and 20 on the following grounds:
1. Defendant seeks permission to amend his Answer to add certain
counterclaims in his Answer, as specifically provided for pursuant to Rule 13(f):
(f) Omitted Counterclaim. When a pleader fails to set up a
counterclaim through oversight, inadvertence, or excusable neglect,
or when justice requires, he may by leave of court set up the

counterclaim by amendment.

South Carolina Rule of Civil Procedure 13(f).

ANSWER AND ADD NEW PARTIES,
CROSSCLAIM AND COUNTERCLAIMS
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2. Defendant also segks permission to amend his Answer and a new
party to his counterclaims other than those to the original action, Mr. David
Swanson, as specifically provided for pursuant to Rule 13(h}):

(h) Joinder of Additional Parties. Parties other than those to the original

" action may be made parties to a counterclaim or cross-claim in
accordance with Rules 19 and 20.

South Carolina Rule of Civil Procedure 13(h).

3. Specifically with regard to joinder of persons, the law has set forth

the following analysis, Rule 19(a)(1) states:
(a) Persons to Be Joined if Feasible. A person who is subject to
service of process and whose joinder will not deprive the court of
jurisdiction over the subject matter of the action shall be joined as a

party in the action if (1) in his absence complete relief cannot be
accorded among those already parties.

South Carolina Rule of Civil Procedure 19(a)(1).
4. Mr. Whitfield also desires to amend his Answer to assert a
crossclaim against co-defendant Cindy Whitfield for equitable indemnification,

pursuant to Rule 13(g).

5. The law strongly favors amendments and the court is encouraged

to freely grant leave to amend. See Jarrell v. Seaboard Sys. RR., 2904 S.C. 183,

363 S.E.2d 398 (Ct. App. 1987).

6. In this case, complete relief cannot be accorded without joining Mr.

David Swanson as a party as Mr. Whitfield seeks to add causes of action for civil.

conspiracy and abuse of process which requires Mr. David Swanson's presence:

and inclusion as a party in order to establish the cause(s) of action.
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7. Counsel for Defendant certified that consultation with opposing
counsel would serve no useful prupose, and therefore, it is necessary to ask the

Court for permission to file an amended pleading by filing a motion and

scheduling a hearing on the matter. The additions of the new party David

Swanson (and the new claims) is based upon newly discovered evidence:

Such evidence was just discovered on June 10, 2015, though the evidence

has been sought since last year.

8. One of the main basis(s) of Plaintiff's defense of Mr. Whitfield's
counterclaims is that the bank sought the advice of its counsel, Mr. David\
Swanson, and relied on his advice in deciding not to close Mr. Whitfield's
renewals at the closing on June 28, 2012.

9. Harbor National Bank through its employee Mr. Scott Warren'

claims to have relied upon the advice of their attorney, Mr. David Swanson, that a

title endorsement was needed to renew the loan for the Black Rush Property. Mr. '

Warren never mentioned to Mr. Whitfield, before, during, or after the closing on
June 28, 2012, that the bank bad procured Mr. Swanson’s advice that a title
endorsement must be obtained in order to renew the Black Rush loan- nor that
he was relying on Mr. Swanson’s advice in refusing to close the loans. At his
deposition on May 13, 2014, Mr. Swanson conceded that the Black Rush
Property loan could have been renewed without such an endorsement. He also

indicated that he was not told there were any other properties besides the Black_;

1t is not necessary o add Scott Warren as an individual defendant as Harbor National Bank is liable for its
employees torts when the employee acts in the course and scope of their cmployinent, even il lie acls
atleged exceed the hank's authority if the acté donc were in furtherance of the master's business. Ser
Crittenden v. Thompson-Walker Co.. 288 8.C. 112, 115, 341.8.1.2d 385, IR7 (C't. App. 1988)
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‘Rush Property that were being renewed. Mark Weeks, the closing attorney at the
June 28, 2012 closing, stated that no title endorsement was necessary or
required for the Black Rush Property and that he could have renewed any of the.‘
loans witholut an endorsement or Mrs. Cindy Whitfield’'s permission and/or
authorization to renew the loans. Mr. David Swanson also conceded that his
advice to procure a 'title endorsement” was provided to Harbor National Bank
without reviewing any documents, without performing any legal research, without,
providing any written opinion, and without charging the bank any monéy for the

advice. In fact, there is not a single document at Mr. Swanson's law firm

suggesting that the advice was ever given.
10.  Although Mr. David Swanson has stated under oath that Mr. Scott

Warren called him regarding the anticipated closing that was set to occur on

June 28, 2012, telephone records received on June 10, 2015 confirm no calls

were received from Mr. Scott Warren's cell phone or office number to Mr. David

Swanson's celi phone or office number.

11.  Additionally, the bank never raised a legal defense of the title
endorsement or mortgage signature requirement until October, 2013 after initially

replying to Mr. Whitfield’s counterclaims that an agreement was reached with Mr.

Whitfield to renew his loans, and never making any mention of the “title

endorsement” or “mortgage signature” defenses. The bank admitted that it

made an_agreement to renew Mr. Whitfield's loan in its first Reply to his

counterclaims filed with this Court on April 25, 2013. The bank subsequently

changed its pleading on this matter and denied it made an agreement to renew
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Mr. Whitfield's loans in its later filed Replies wherein it asserted the title
endorsement” and "mortgage signature defense”.

12.  Mr. David Swanson nor his law firm produced a single document,

billing entry, opinion, emalil, letter, or record concerning the supposed advice;

and, the telephone records show no calls were documented between the bank

and the attorney when they claim it occurred—all of which constitutes

evidence that the calls were never made, and the defense was fabricated.

after the fact in an attempt to manufacture a legal defense for the bank to

avold liability for Mr. Whitfield's counterclaims.

13. Because of such conduct, Mr. Whitfield desires to amend his
Answer, Affirmative Defenses, and Counterclaims to add two new counterclaims
for abuse or process and civil conspiracy against the bank, as well as add David
Swanson as a named defendant to this matter.

14,  The undersigned first sought discovery from Mr. Scott Warren's cell
phone provider for telephone records via subpoena on August 26, 2014. The
telephone records were received in September of 2014 which showed no calls
placed were placed to Mr. Swanson's office line or cell phone.

15. The undersigned also requested telephone records of Mr. Scott

Warren's office line via a Request for Production to the bank, which was served

on September 12, 2014. The Plaintiff bank objected to the requested informationg_

and the undersigned served a motion to compel with this Court on October 23,

2014. The motion was heard by the Hon. J.C. Nichoison, Jr. on January 23, 2015.

and the Court ordered the bank to produce Mr. Scott Warren's office line
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telephone records on March 18, 2015 (See Exhibit "A"). No records were
produced by the bank in response to the Order, and on May 11, 2015 the Plaintiff
informed the undersigned that the bank was not in possession of the requested
teléphone records and advised the undersigned to subpoena Harbor National:
Bank's telephone provider at the time in order to retrieve the records. On May 13
2015 the undersigned caused to be issued and served a subpoena to
Windstream Communications for the telephone records. The subpoena called for-
the records to be produced by May 29, 2015. To date, no responses have beeng
' received from Windstream Communications (See Exhibit "B"). '
16. The undersigned first sought discovery of Mr. Swanson's

telephone records via subpoena to the Haynesworth Sinkler Boyd, P.A. firm

(hereinafter, “HSB") on September 26, 2014 (Exhibit "C"). The subpoena
requested production of the records by Oc;tober 6, 2014. HSB requested multiple
extensions (which were granted) and the undersigned was informed on
November 7, 2014 that HSB did not possess the telebhone records requested’

and ta subpoena HSB's telephone provider at the time, AT&T. On Novemnber 11,

2014, the undersigned served a subpoena on AT&T requesting Mr. Swanson's

office line telephone records from 2012. (See Exhibit “D" attached hereto).

17. The AT&T subpoena called for records to be produced by

November 24, 2014. Upon information and belief, HSB caused to be issued a_

notice of intent to quash the subpoena to AT&T, which prevented the records:

from being released at the due date requested.

R. 549




18. On January 29, 2015 HSB served a rﬁotion to quash the subpoena
for the telephone phone records to the law firm seeking David Swanson's office
line telephone records on privilege and relevancy grounds. The motion was set
for hearing on March 8, 2015. HSB and the undersigned were able to agree to.
modifying the previous subpoena to resolve the motion by limiting the subpoenai
to telephone numbers\ of the witnesses in this case. On March 3, 2015 thei
undersigned requested from Harbor National Bank any phone numbers the_é
Harbor National Bank witnesses (induding Mr. Scott Warren) would have used ini
2012, and the bank, through counsel provided that information to the
undersigned on March 5, 2015 (see emails attached hereto as Exhibit “E “)

19. On March 19, 2014 the Hon. J.C. Nicholson, Jr. entered thei
consent order- (See Exhibit “F") on HSB's motion to quash which called for a new
subpoena to be issued to AT&T which limited the scope of the subpoena for Mr.
Swanson's telephone records solely to telephone numbers of those persons that
were witnesses in this case, part of such request included the Harbor Nationaj
Bank telephone numbers identified above that were provided by Harbor Nationai
Bank counsel.

20. On March 18, 2015 the undersigned caused to be issued a
modified subpoena in the form that had been pre-approved by HSB in the March
19, 2015 Consent Order. The new, modified subpoena to AT&T called for
telephone records to be produced by April 1, 2015. (See Exh_ibit “G"). On or

about April 27, 2015, the undersigned received the AT&T telephone recards from
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Mr. David Swanson's office line, that revealed no call from Mr. Scott Warren's
cell phone or office line to Mr. Swanson during the relevant period.
21. On the same day the undersigned received Mr. Swanson’s office

line telephone records (showing no calls to the bank at the relevant time frames-

See Exhibit “H"), the undersigned requested HSB to provide the cell phone.

carrier and telephone number for Mr. Swanson's cell phone, or swear out an

affidavit that the call was not placed at the relevant time frames. On May 1, 2015,

HSB provided the undersigned Mr. David Swanson's cell phone provider and:%

telephone number in response to the undersigned’s request (See Exhibit “I"). On

the same day, the undersigned caused to be issued and served a subpoena to,

Verizon Wireless for the Mr. David Swanson's cell phone records (See Exhibit
“J"). The subpoena called for the records to be prod'uced by May 15, 2015,
however, the undersigned did not receive the subpoena response until June 10,

2015. The Verizon Wireless records for Mr. David Swanson's cell phone show no

record of a call from Mr. Scott Warren's cell phone or office line during the:

relevant time frames (See Exhibit “K").

22. After receiving Mr. Swanson's cell phone records and office line

which show no call from Mr. Warren during the relevant time frame, there is now

absolutely no evidence of the call which Harbor National Bank claim was made

and predicates its advice of counse! defense upon.

23. Because there is evidence that tends to prove that the advice was’

never given at the time the bank and Mr. Swanson claim it was made, Mr.

Whitfield desires to amend his Answer and Counterclaims to assert causes of
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action based upon civil conspiracy and abuse of process, because, if the finder of
fact decides the advice was never given at the time the bank and Swanson claim
it was made, it can also decide that the bank and David Swanson engaged in a
scheme to fabricate a legal defense for the bank that was based on events thatE

never happened. The law regarding what constitutes a civil conspiracy in South

Carolina states:

Conspiracy may be inferred from the very nature of the acts done, the
relationship of the parties, the interests of the alleged conspirators and other
circumstances. [citations omitted) Civil canspiracy is an act which is by its very
nature covert and clandestine and usually not susceptible of proof by direct
evidence; concert of action, amounting o a conspiracy, may be shown by
circumstantial as well as direct evidence. [citations omitted]. And in order to
establish a conspiracy, evidence, direct or circumstantial, must be produced from
which a party may reasonably infer the joint assent of the minds of two or more
parties to the prosecution of the unlawful enterprise. Proof showing concert of
action in the commission of the unlawful acts, from which the natural or
reasonable inferences arise that the acts were in furtherance of the common
design of the alleged conspirators, is sufficient; at least 1o establish a prima facie
case of conspiracy. [citations omitted|

{sland Car Wash, Inc. v. Norris, 292 S.C. 595, 601-02, 358 S.E.2d 150, 153 (Ct.
App. 1987).

On the authority of Isiand Car Wash, Mr. Whitfield has stated a cause of actiorj’zT
for civil conspiracy as he has proof the advice of counsel defense was basec;g
upon events that never occurred, and that a combination of persons (Scott
Warren and David Swanson) was made, for the purpose of an unlawful objeclive.

As for abuse of process, the elements of abuse of process are “an ulterior

purpose and a willful act in the use of the process not proper in the regular

course of the proceeding. Whitfield Const. Co. v. Bank of Tokyo Trust Co., 338

S.C. 207, 223, 525 S.E.2d 888, 897 (Ct. App. 1898). Mr. Whitfield has a.lso stated
a cause of action for abuse of process, because, if the allegations are true that

no call was made at the time claimed, the sworn testimony by each Mr. Scott
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Warren and Mr. David Swanson was a misuse and perversion of legal process
by fabricating a legal defense (advice of couhsel) through the use of process
towards an unlawful end. ~

24. A copy of the proposed amended pleading is attached hereto ag

Exhibit “L".

WHEREFORE, Defendant respectfully requests this Honorable Court

grant its motion for leave to amend and issue any and all other relief deemed just

and appropriate.
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Respectully submitted,
HALVERSEN & ASSCCIATES, LLC

o7 e

Brent S. Halversen

171 Church Street, Suite 330
Charleston, SC 29401

T: 843-284-5790

F: 864-326-4844

Email: brent@bhalversenlaw.com

S

Attorneys for Defendant
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-and-

Andrew J. McCumber, Esquire

SLOTCHIVER & SLOTCHIVER, LLP
44 State Street
Charleston, SC 29401 :
Phone: (843) 577-6531
Facsimile: (843) 5770261
andrew@slotchiveraw.com
S.G. Bar No. 101559

- .
Danicl S. Slotchiver, Esquire
SLOTCHIVER & SLOTCHIVER, LLP
44 State Street
Charleston, SC 29401
Phone: (843) 577-6531
fracsimile: (843) 577-0206)
dan@slotchiverlaw.com
S.C. Bar No, 15129

et e e et i

Attorneys for Defendant
Charleston, SC '
June?) 2015
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CERTIFICATE OF SERVICE

| certify that | served the foregoing Motion to Amend upon all parties of

record by affixing same with proper postage placing same with the United States

Pog@SeNlce addressed to the parties and counse!'s last known address on this
(2 day of June, 2015. :

HALVER% AS%TES. LLC
By: /

“Brent S. Halversen
171 Church Street, Suite 330
Charleston, SC 238401
T: 843-284-5790
F: 864-326-4844
Email: brent@halversenlaw.com

[

EXEREY

Charleston, SC
June?4 2015
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STATE OF SOUTH CAROLINA

-
85
RB

IN THE COURT OF COMMON PLEAS

COUNTY OF DORCHESTER '
D014~ CP-[8- 179D
Harbor National Bank YT CASE NO.
[ Plaintiff IS JUN25 PM B: 11 -2042-CP-18-2H9-~
)
V. e ) MOTION AND ORDER INFORMATION
vi:C'P“ i ]\. x ;:a L FORM AND COVER SHEET
VAnthony M. Whitfield RURESTLR LTYNTY
X Defendant. )
Plaintiff’s Attomey: ' " | Delendant's Attorney:
] . Bar No. Brent 8. Halversen. Bar No. 76495
1 Address: Address:
‘| Robert A. Bernstein, Esq. Halversen & Associates, LLC
‘Bernstein & Bemstein, P.A. 171 Church Street, Suite 330
5418-B Rivers Avenue Charleston, SC 29401
N. Charleston, SC 29406-6129 | phone: (843) 284-5790 fax:
phone: fax: . | e-mail: other:
e-mail: other:

1 X MOTION HEARING REQUESTED (attach written motion and complete SECTIONS 1 and lll)
(] FORM MOTION, NO HEARING REQUESTED (complete SECTIONS II and I1I)
[ 1 PROPOSED ORDER/CONSENT ORDER (complete SECTIONS i and m)
' SECTION [: Hearing Information
Naturc of Motion: Moion to Amend Answer to Add New Partics and Counterclaim
| Estimated Time Needed: Court Reporter Needed: [ YES / [ JNO
‘ o o "SECTION i1: Motion/Order Type

X Written motion attached
| [ Form Motion/Order
i I hereby move for rehcf oy act17by lhc court as set forth in the attached proposcd ordex

Sl gna re of Attorney: for DPlamtlff f: @Defcndam . Date submmc&
‘ SECTION III: Motion Fee =~ =~ .

X PAID - AMOUNT: $25.00 i

|'[J EXEMPT: [J Rule to Show Cause in Child or Spousal Support

. {check reason) [[] Domestic Abuse or Abuse and Neglect

[] Indigent Status [ ] State Agency v. Indigent Party

[[] Sexually Violent Predator Act  [_] Post-Conviction Relief

[] Motion for Stay in Bankruptcy :

] Motion for Publication ~ [_] Motion for Execution (Rule 69, SCRCP)

(] Proposed order submitted at request of the court; or, '

reduced to writing from motion madc in open court per judge’s instructions
‘Name of Court Reporter:

[ ] Other: L i |

i JUDGE’S SECTION
I ] Motion Fee to be paid upon filing of the attached

order. JUDGE

(] other:

T | CODE: . Date:
CLERK’S VERIFICATION
Date Filed:

| Coilected by:

SCCA/233 (11-03)
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"] MOTION FEE COLLECTED:

[J CONTESTED - AMOUNT DUE:

SCCA/233 (11-03)
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THE STATE OF SOUTH CAROLINA
In The Court of Appeals

APPEAL FROM DORCHESTER COUNTY
Court of Comunon Pleas

Diane S. Goodstein, Circuit Court Judge

o~
e o v e [ R
5
Case No. 2014-CP-18-0358 a
A
Bank of North Carolina, e IS
David Swanson, and Cindy S L
Whitfield Respondents, P
o
V.
N\t Anthony M. Whitfield, Appellant.

NOTICE OF APPEAL

Anthony M. Whitfield. the Defendant / Third Party Plaintiff in the above referenced action
hereby notices all Counsel of Record their intent to Appeal the order of the Honorable Diane S.
Goodstein dated July 15, 2016 and the subsequent Order denying Appellant’s Rule 59(e) motion
dated September 29, 2016. Appetlant reccived written notice of entry of this order on October 3,
2016.

o cumber, Esquire

Slotchiver & Rjotchiver, LLP

44 State Street

Charleston, South Carolina 29401
(843) 577-0261

ATTORNEY FOR APPELLANT

Other Counsel of Record:
(Continued on the following page)

Page 1 of 2
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Daniel S. Slotchiver, Esquire
Slotchiver & Slotchiver, LLP

44 State Street

Charleston, South Carolina 29401
(843) 577-0261

ATTORNEY FOR APPELLANT

Brent Halversen, Esquire
[talversen & Associates

171 Church Street, Suite 330
Charleston, South Carolina 29401
(843) 284-5790C

ATTORNEY FOR APPELLANT

David W, Overstreet, Esquire
Earhart Overstreet, LLC

Post Office Box No. 22528
Charieston, South Carolina 29413
(843) 972-9400

ATTORNEY FOR RESPONDENT DAVID SWANSON

Brian C. Duffy, Esquire

Thomas A. Limehouse, Jr., Esquire
Duffy & Young, LLC

96 Broad Street

Charleston, South Carolina 29401
(843) 720-2044

ATTORNEYS FOR RESPONDENT BANK OF NORTH CAROLINA

Paul B. Ferrara, [}, Esquire
Fervara Law Firm, PLL.C

2300 Otranto Road

N. Charleston, South Carolina29400
(843) 559-5511

ATTORNEY FOR RESFONDENT CINDY WHITFIELD

Page 2 0f 2
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STATE OF SOUTH CAROLINA y IN THE COURT OF COMMON PLEAS
y IN THE FIRST JUDICIAL CIRCUIT

COUNTY OF DORCHESTER y CASE NO.: 2014-CP-18-0358
)
Bank of North Carolina, )
: )
Plainnift, )
)
Vs, ) ORDER GRANTING MOTION TO
) DISMISS THIRD-PARTY COMPLAINT -
Anthony Whitfield and Cindy Whitfield, ) :
) 'é
Defendants, ) 2. o *;.
) 7(35?\—\\ . \6’ :
Anthony Whitfield. ; f,‘ff/ >R
mEL o 8
Third Party Plaintiff, e
Aot R
Vs, "i." - G

David Swanson,
Third Party Defendant.

N Nt et et Nt N Nt

This matter comes before the Court on Third-Party Defendant David Swanson'’s ﬁotion
to dismiss the Third-Party Complaint. A hearing was held on June 1, 2016. Counsel for Plaintiff
Bank of North Carolina, Defendant/Third-Party Plaintiff Aplhony Whitﬁeld, and Third-Party
Defendant David Swanson were present. For the reasons set forth herein, Third-Party
Defendant’s motion is granted.

in ction

This Jawsuit is one of six foreclosure actions filed by Bank of North Carolina against
Anthony Whitfield. Three actions are pending in Dorchester County: Case Nos. 2014-CP-18-
0358, 2014-CP-18-1792, and 2014-CP-18-1793; two are pending in Berkeley County: Case Nos.
2012-CP-08-2618, and 2012-CP-()8-3478; and one is pending in Charleston County: Case No. 2012-

CP-10-5887. In each uf the six foreclosure uctions, Defendant/Third Party Plaintiff has asseried
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identical third-party claims against David Swanson aiicging causes of action for ubuse of process and
civil conspiracy.

Third-Party Defendant David Swanson is an attorney at Haynsworth Sinkler Boyd, P.A.
The third-party claims agsinst him arise out of advice he gave the bank concerning the renewal of the
loan on the property Ihat is the subject of the Charleston County foreciosure action, which is referred
10 in the pleadings as the ~Black Rush Property ™ Third Party Plaintiff allegos that Mr. Swanson never
actually provided the advice t the bank, and thut he and the bunk (ied about providing the advice in
order to fabricate a defense to Third Panty Plaintiff's counterclaims against the bank. |

Third-Party Defendant Swanson has moved to dismiss in this action pursuant to Rules
12(b)X(8), 12(f} and 14(a) of the South Carolina Rules of Civil Procedure on grounds that another
action is pending bc:wécn the same purties for the sune Glaimn, aud that the claims aguins! him are not
the proper subject of thitd-party claims becnuse they do not aliege derivative liability,

Findi id {Cone

Rule 12(b){8) of the South Curolina Rules of Civil Procedure provides that & defendant may
scek dismissal of sn ucti(;n when “anothgt action is pending between the same perties for the same
claim.” Tn considering a mation 16 dismiss under Ryle 12(0X8), courts must consider both the identity
of the partics and the identity (;f the claims, Cricket Cove Ventyrss, LLC v. Gilland, 390 S.C. 312, 701
S.E.2d 39 (CL App. 2010). In order to warrant dismissal pursuant to Rule 12(b)(8), “the claim
must be precisely or substantially the same in both proceedings. .. ." Cypital City fns. Co. v. BP
Staff, Inc., 382 S.C. U2, 674 S.E.2d 524, 532 (Ct, App. 2009); sce ulso Freemantle v, Preston,
398 S.C. 186, 728 5.E.2d 1), 45 (2012).

tn support ol this motion, Third-Puny Defendant prasented the Court with & copy of the

pleadings in the retated Churleston County nction thet fs the subjict of the Black Rash Propenty. The
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Court finds that it is appropriatc lo take judicial notice of these pleadings in considering whether
dismissal is warranted under Rule 12(h)(8), SCRCP.

Based on this Court’s review of the pleadings in this action and the Charleston County action,
the Court finds that the parties 10 the tird-party claims are identical in both actions, and that the
claims against David Swanson are substantially the same, if not identical, in both proceedings.
Cumpare Def.'s Am. Answer and Third Party Compl,, Dorchester Co. Case No. 2014-CP-18-
0358, T 55-72 with Def.'s Am. Answer aﬁd Thirg Party Compl., Charleston Co. Case No, 2012-
CP-10-5887, T65-82. Accordingly, the Coun finds that disrnissal of the Third-Party Complaint in this
action against David Swanson is werranted pursuant to Rule 12(b)(8), SCRCP

Alternatively, Third-Parly Defendunt moves o dismiss the third-party claim pursuant to Rule
14(a) of the South Carotina Rules of Civil Procedure. Rule 14(2) permits a defendunt (o assert
claims .as a third-party plaintiff against a pcrson who is not u party to the action, but only where
the third party “is or may be liable to him or all or part of the plaintiff s claim against kim.”
{emphasis added). In other words, it is not whether the third-party claim is somehow related to
the on'éinal action, but whether the defcndant has a claim against a third party for all or part of
the original claim.lhul would shift liability for the original claim from the defendunt to the third-
party. |

Here, the original action is o toreclosure action initiated by Bunk of Narth Carolina
aguinst Anthony Whitfield. Regardless of whether the third-party claims are éomehow related to
the foreclosure action, Defendant’s third-party claims for abuse of process and civil conspiracy
go not seek 10 and cannot shift any liability he may hn;:c 1o the bank in the original foreclosure

action to David Swanson. Accordingly, 1the Court finds that the claims in the Third-Party
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Cosmplaint are not premised on derivative liability, and therefore the Third-Party Complaint
should be dismissed pursuant o Rule 14{z), SCRCP.
Accordingly, Third-Pan Defendant’s motion to dismiss is GRANTED.

IT IS SO ORDERED.

This{?___ day of Jusie? 3016

Circuit Court Judge

, South Carolina
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STATE OF SOUTH CAROLINA y IN THE COURT OF COMMON PLEAS
y IN THE FIRST JUDICIAL CIRCUIT

COUNTY OF DORCHESTER ) CASE NO.: 2014-CP-18-0358
)
Bank of North Carolina, )
)
Plaintiff, )
)
Vs, ) ORDER DENYING
) MOTION TO RECONSIDER
Anthony Whitfield and Cindy Whitficld, ) ’
)
Defendants, . ) =,
) . =
Anthony Whitfield, ) SR
Third Party Plaintiff, ) w2
} =
vs. i % v_"
David Swanson, ) b

Third Party Defendant. )
J

This matter comes before the Court on Defendant/Third-Party Plaintiff Anthony

Whitfield’s motion to recansider filed on July 25, 2016 pursuant to Rule 5%¢), SCRCP.
Dcfendant/'l‘hird-?arty Plaintiff Whitfield's motion to reconsider asks the Court to alter or amend
its ruling in the order dated July 15, 2016, which granted Third-Party Defendant David Swanson's
motion to dismiss. A bearing was held on August 26, 2016. Counsel for Plaintiff Bank of North
Carolina, Defendant/Third-Party Plaintiff Anthony Whitfield, and Third-Party Defendant David
Swanson were present.

“The purpose of Rule 59(e), SCRCP, to alter or amend the judgment{,] is to request the
trial judge 10 ‘reconsider matiers properly encompassed in a decision on the merits.’”” Pyg v. Estaic
of Fox, 369 5.C. 555, 633 S.E.2d 505, St1 (2006) (quoting Arnold v. State, 309 S.C. 157, 420

S.E.2d 834, 842 (1992)). A party may request that a trial court reconsider its prior ruling where
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the party believes the trial court misunderstood, failed to {ully cﬁnsider, or overlooked an argument
or issue. Elam v. South Carolipa Dept. of Transp., 361 5.C. 9, 602 S.E.2d 772, 780 (2004).

The Court has again reviewed and considered the parties’ arguments and submissions, the
pleadings in this action and the related foreclosure uctions, and the applicable law regarding the
motion to dismiss. The Court finds that the order dated July 15, 2016 properly granted Third-Party
Dcfendant Swanmson's mation to  dismiss. Accordingly. Defendant/Third-Party Plaintiff
Whitfield’s motion to reconsider is cespectfully DENIED.

IT IS SO ORDERED.

This /&fday of September, 2016 /(QQ -

Diant S. Goodstein
Circuit Court Judge
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THE STATE OF SOUTH CAROLINA
In The Court of Appeals

APPEAL FROM DORCHESTER COUNTY 3 o
Court of Common Pleas Bl

Diane S. Goodstein, Circuit Court Judg;:

Case No. 2014-CP-18-0358

Bank of North Carolina, David
Swanson, and Cindy Whitfield

Respondents,
v. :
Anthony M. Whitfield, Appellant.
PROOF OF SERVICE

I certify that | have served the Notice of Appeal on the Respondents Bank of North Carolina.
Cindy Whitficld, and David Swanson by depositing a copy of same in the United States Mail,
postage prepaid, on October 21, 2016, addressed to their attomey of record, as follows:

David W. Overstreet, Esquire
Earhart Overstreet. LLC

Post Office Box No. 22528
Charleston, South Carolina 29413
(843) 972-9400

ATTORNEY FOR RESPONDENT DAVID SWANSON

Brian C. Dufly, Esquire

Thomas A. Limehouse, Jr., Esquire
Duffy & Young, LLC

96 Broad Street

Charleston, South Carolina 29401
(843) 720-2044

ATTORNEYS FOR RESPONDENT BANK OF NORTH CAROLINA

(Continued on the following page.)

Page 1 0f2
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Paul B. Ferrara, I, Esquire
Ferrara Law Firm, PLLC

2300 Otranto Road _

N. Charleston, South Carvlina 29406
{843) §59-5511

ATTORNEY FOR RESPONDENT CINDY WHITFIELD

Respectfully submitted this 21st day of Ocje

¢Cumber, Esquire
Slotchiver & Setchiver, LLP

44 State Strect

Charleston, South Carolina 29401
(843) 577-0261

ATTORNEY FOR APPELLANT

Page 2072
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THE STATE OF SOUTH CAROLINA
In The Court of Appeals

APPEAL FROM DORCHESTER COUNTY
Court of Common Pleas

Diane S. Goodstein, Circuit Court Judge

Case No. 2014-CP-18-1792

Bank of North Carolina,
David Swanson, and Cindy
Whitfield _ Respondents,
v.
N Anthony M. Whitfield, Appellant.
NOTICE OF APPEAL

Anthony M. Whitfield, the Defendam / Third Party Plaintiff in the above referenced action
hereby notices all Counsel of Record their intent to Appeal the order of the Honorable Diane S.
Goodstein dated July 15, 2016 and the subsequent Order denying Appeltant’s Rule 59(e) motion
dated September 29, 2016. Appellant received written notice of entry of this order on October 3,
2016. :

!
Respectfully submitted this 21st day of Octgh 70 1
s
BT

Andrew J° MeCumber, Esquire
Slotchiver & Blotchiver, LLP

44 State Street

Charleston, South Carolina 29401
(843) 577-0261

ATTORNEY FOR APPELLANT

Other Counsel of Record:
(Continued on the following page} .
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Daniel S, Siotchiver, Esquire
Slotchiver & Slotchiver, LI.P

44 State Street

Charleston, South Carolina 29401
(843) 577-0261

ATTORNEY FOR APPELLANT

Brent Halversen, Esquire
Halversen & Associates

{71 Church Street, Suvite 330
Charleston, South Carolina 29401
(843) 284-5790

ATTORNEY FOR APPELLANT

David W, Overstreet, Esquire
Earhart Overstreet, L.LC

Post Oftfice Box No. 22528
Charleston, South Carolina 29413
(843) 972-9400

ATTORNEY FOR RESPONDENT DAVID SWANSON

Brian C. Duffy, Esquire

Thomas A, Limehouse, Jr,, Esquire
Duffy & Young, LL.C

96 Broad Street

Charleston, South Carolina 29401
{843) 720-2044

ATTORNEYS FOR RESPONDENT BANK OF NORTH CAROLINA

Paul B. Ferrara, IIL, Esquire
Ferrara Law Firm, PLLC

2300 Otranto Road

N, Charleston, South Carolina 29406
(843) 559-5511

ATTORNEY FOR RESPONDENT CINDY WHITFIELD
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STATE OF SOUTH CAROLINA y IN THE COURT OF COMMON PLEAS
y IN THE FIRST JUDICIAL CIRCUIT

COUNTY OF DORCHESTER ) CASE NO.: 2014.CP-18-1792
)
Bank of North Caroling, )
)
Plaintiff, )
)
VS ) ORDER GRANTING MOTION TO
) DISMISS THIRD-PARTY COMPLAINT
Anthony Whitfield «nd Cindy Whitfield, ) '
)
Defendants, )
Anthony Whitfield, ) B o =
) BE 2 -
Third Party Plaintiff, ) g T
) cnl 9o
=5 8 T
‘ / David Swanson, ) =20
" : Third Party Defendant. ) - b
)

This matter comes before the Court on Third-Party Defendant David Swanson's motion
to dismiss the Third-Parly Complaint. A hearing was held on June 1, 2016. Counsel for Plaintiff
Bank of Nerth Carolina, Defendant/Third-Party Plaintiff Anthony Whitfield, and Third-Party

Defendant David Swanson were present. For the reasans set forth herein, Third-Parly

Defendant’s motion is granted.

Introduction

This lawsuit is ane of six foreclosure actions filed by Bank of North Carbliﬁa against
Anthony Whitfield. Three actions arc pending in Dorchester County: Case Nos. 2014-CP-18- |
0358, 2014-CP-18-1792, and 2014-CP-18-1793; two are pending in Berkeley County: Case Nos.
2012-CP-08-2618, and 2012-CP-08-3478; and one is pending in Charleston County: Case No. 2012-

CP-10-5887. In each of the six forectosure actions, Defendant/Third Party Plaintiff has asserted
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identical third-panty claims agninst David Swunson ulleging causes of action for abuse of process and
civi! conspiracy,

Third-Party Defendant David Swanson is an attomey at Haynsworth Sinkler Boyd, PA.

The third-party claims sgaiost him arise out of advice he gave the bank concerning the renewal of the

foan on the property thitt is the subject of the Charleston County foreclosure action, which is referred
o in the pleadings as the ~Black Rush Property.” Third Party Plaintift alicges that Mr. Swanson never
actually provided the advice to the bank, and thut he and the bank lied about providing the advice in
order to ﬁpn‘cata a defense to Third Party Plaintiff's counterclaims against the bank.

Third-Party Defendant Swanson has inoved to dismiss in this action pursuant to Rules
12(b)(8), 12(f) and 14(a) of the South Curolina Rules of Civil Pracedure on grounds that another
action is pending belwoeen the saﬁc partics for the same claim, and that the cluims against him are not
the proper subject of third-party claims because they do not allege derivative liability.

Findings snd Conclusions

Rule 12(b)8) of the South Caralina Rules of Civil Procedure provides that a defendant may
seek dismissal of an action when “another action is pending between the same parties for (he same
claim.” In considering a motion o dismiss under Rule 12(b)(8}, courts must consider both the identity
of the parties and the identity of the claims. Cricket Cove Ventures, LLC v. Gillagd, 390 S.C. 312, 701
S.E.2d 39 (C1. App. 2010). In order to warrant dismissal pursuant to Rule 12(b)8), “the claim
must be precisely or substentially the same in both proceedings. . .." Capital City Ins. Co. v. BP
Staff, Inc., 382 S.C. 92, 674 S.E.2d 524, 532 (Ct. App. 2009); see also Freemantic v. Preston,
398S.C. 186, 728 S.C.24 40,45 (2012).

In support of this motion, Third-Party Defendant presented the Court with a copy of the

pleadings in the related Charleston County action that is the subject of the Bluck Rush Property. The
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Court finds that it is appropriate to lake judicial notice of these pleadings in considering whether
dismissal is warranted under Rule 12(b)8), SCRCP.

Based on this Court’s review of lhc pleadings in this action and the Charleston County action,
the Court finds that the parties to the third-pany claims are identical in both actions, and that the
claims against David Swunson ure substantially the same, if not identical, in both procecdings.
Compare Def.'s Am. Answer and Third Purty Compl., Dorchester Co. Case No. 2014-CP-18-
1729, $ 55-72 with Det.'s Asu. Answer and Third Party Compl,, Charleston Co. Case No. 2012-
CP-10-5887, 9965-82. Accordingly, the Court finds that dismissal of the Third-Party Complaint in this
action against Duvid Swanson is warrunted pursuant to Rule 12(b)(8), SCRCP,

Altemnativeiy. Third-Party Defendant moves (o dismiss the third-party claim pursuant to Rule
14(a) of the South Carolina Rules of Civil Procedure. Rule 14(2) permits a defendant to assert
claims as a third-purty plaintiff sgainst 2 person who is not a party to the action, but only where
the third party “is or may be liable to him or ull or part of the plaintiff*s claim against him.”
{emphasis added). In other words, it is not whether the third-party claim is somehow related to
vthc original action. but whether the defendant has a claim sgainst a third party for all or part of
the original cluim tha would shift liability for the original clulm from the defendant to the third-
party.

Here, the originat action is a forectosure nction initiated by Bank of North Carolina
against Anthony Whitfield, Regavdless of whetber the third-party claims are somehow related to
the foreclosure action, Defendant's third-party claims for abuse of process and civil conspiracy
do not seek to and cunnot shift any lisbility he may have to the bank in the onginal foreclosure

action to David Swanson. Accordingly, the Cournt finds that the claims in the Third-Party
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Complaint are not premised on derivative liability, and thecefore the Third-Party Complaint
should be dismissed pursuant 1o Rule 14(a), SCRCP.
Accordingly, Third-Part Defendant’s motion to dismiss is GRANTED.

IT IS SO ORDERED.

This 7 day 0%
o
%MM

. Goodstein
Circujt Court Judge
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attomeys of record or to parties (when appearing pro se) as follows:

Brent Souther Hslversen 171 Church Street Suite 330
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Brian C Dufly/Seth Warren Whitaker/Thomas Ashley Daniel Scott Slotchiver/Andrew Joseph McCumber 44
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29406-9603
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Additions! Information for the Clerk:
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such es interest or additional taxable costs not available at the time the form and final order are submitted to the judge
may be provided to the clgrk Note; Title abstractors aad resgarchers should refer to the official court order for

judgment details,

Diane S. Goodstein 2112 9/259/2016

Circult Court Judge Judge Code Date
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SCCA SCRCP Form 4C (Revised 3/2013)
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For Clerk of Court Office Use Only

This judgment wes entered on:9129/2016, and a copy mailed first class or pleced in the appropriate atterney’s box on 9/29/2016, 10
atiomeys of record or to parties {when appearing pro se) as follows:

Robert Alan Bernsteln PO Box 20519 Charleston, SC ’ Brent Souther Halversen 171 Church Street Suite 330
29413-0519 Charleston, SC 29401

Brian C Duffy/Thomaa Ashley Limehouse Jr. 96 Broad Deaniel Scott Slatchiver/Andrew Joseph McCumber 44
Street Charleston, SC 29401 Swie Sireot Charleston, SC 29401-2810

Seth Warren Whitaker 192 East Bay Street, Suite 209
Charleston, SC 29401 ¥ o

EE GRIKT

ATTORNEY(S) FOR THE PLAINTIFF(S) ATTORNEY(S) FOR THE DEFENDANT(S)
A« az‘&vobv\.__‘.f
Court Reporter Cheryl Graham - Clerk of Court

ADDITIONAL INFORMATION RmARDING DECISION BY THE COURT AS REFERENCED ON PAGE 1.
N

This action came to trial or hearing before the court, The issues have besn tried or heard and a decision rendered,

CPFORM4Cm
SCCA SCRCP Form 4C (Revised 3/2013)
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
) IN THE FIRST JUDICIAL CIRCUIT

COUNTY OF DORCHESTER y CASE NO.: 2014-CP-18-1792
)
Bank of North Carolina, )
)
Plaintiff, )
)
vs. ) ORDER DENYING

_ ) MOTION TO RECONSIDER..

Anthony Whitfield and Cindy Whitfield, ) E

) - i

Defendants, ) g ‘\‘;‘

) AR

Anthony Whitfield, ) )

) © 5

Third Party Plaintiff, ) - ol

) C =
VS. )
: )
David Swanson, ' )
Third Pany Defendant. )

This matler comes before the Court on DefendantThird-Purty Plaintiff Anthony
Whitfield’s motion to reconsider filed on Iuiy 25, 2016 pursuant to Rule 5%e), SCRCP.
Defendant/Third-Party Plaintiff W'ni:ﬁ;ld's motion to reconsider asks the Court to alter or amend
its ruling in the order dated July 15, 2016, which granted Third-Party Defendant David Swanson’s
motion to dismiss. A hearing was beld on August 26, 2016. Counsel for Plaintiff Bank of Notth
Carolina, Defendant/Third-Party Plaintff Anthony Whitfield, and Third-Party Defendant David
Swanson were present.

“The purpose of Rule 59(e), SCRCP, to alter or amend the judgment[.] is to request the
trial judge to ‘reconsider matiers properly encompassed in a decision on the merits.”™ Pye v. Estate
of Fox, 369 S.C. 555, 633 S.E.2d 505, 511 (2006) (quoting Arnold v. State, 309 S8.C. 157, 420

S.E.2d 834, 842 (1992)). A party may request that a trial court reconsider its prior ruling where
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the party believes the trial court misunderstood, failed to fully consider, or overlooked an argument
or issue. Elam v. South Carolina Dept. of Transp., 361 S.C. 9, 602 S.E.2d 772, 780 (2004).

The Court has again reviewed and considered the parties' arguments and submissions, the
pleadings in this action and the related foreclosure actions, and the applicable law regarding the
mation to dismiss. The Court finds that the order dated July 15, 2016 properly granted Third-Party
Defendant Swanson’s motion to dismiss. Accordinglg;, Defendant/Third-Parly Plaintiff
Whitfield's motion to reconsider is respectfully DENIED.

IT IS SO ORDERED.

This %ay of September, 2016 l :
Diatte S. Goodstein ~
.7 Circuit Court Judge

N
rd

. -
ﬂ WSouth Carolins
' A\
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THE STATE OF SOUTH CAROLINA
In The Court of Appeals

APPEAL FROM DORCHESTER COUNTY
Court of Common Pleas

Diane S. Goodstein, Circuit Court Judge

Case No. 2014-CP-18-1792

Bank of North Carolina, David
Swanson, and Cindy Whitfield

Respondents,
V.
Anthony M. Whitfield. Appellant.
PROOF OF SERVICE

I certify that [ have served the Notice of Appeal on the Respondents Bank of North Carolina,
Cindy Whitfield, and David Swanson by depositing a copy of same in the United States Mail,
postage prepaid, on October 21, 2016, addressed to their attorney of record, as follows:

David W. Overstreet, Esquire
Earhart Overstreet, LLC

Post Office Box Na. 22528
Charleston, South Carolina 29413
{843)972-9400

ATTORNEY FOR RESPONDENT DAVID SWANSON

Brian C. Duffy, Esquire

Thomas A. Limehouse, Jr., Esquire

Dufty & Young, L.1.C

96 Broad Sweet ‘

Charleston, South Carolina 29401

(843) 720-2044

ATTORNEYS FOR RESPONDENT BANK OF NORTH CAROLINA

(Continued on the following page.)

Page 1 0f2
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Paul B. Ferrara, b, Esquire
Ferrara Law Firm, PLLC

2300 Otranto Road

N. Charleston, South Carolina 29406
{843)559-3811

ATTORNEY FOR RESPONDENT CINDY WHITFIELD

mm——""

" Andr : Cuihber,_ESqﬁfi-é
Slotchiver & Yotchiver, LLP

44 State Street
Charleston. South Carolina 29401
(843) 577-0261

ATTORNEY FOR APPELLANT

Page 2 of 2
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THE STATE OF SQUTH CAROLINA
In The Court of Appeals

APPEAL FROM DORCHESTER COUNTY
Court of Common Pleas

Diane S. Goodstein. Circuit Count Judge

Case No. 2014-CP-18-1793

™\ Bank of North Carolina,
David Swanson, end Cindy

Whitfield Respondents,
V.
Anthony M. Whitfield. Appellant,
NOTICE OF APPEAL

P

Anthony M. Whitfield, the Defendant / Thied Party Plainti{T in the above referenced action
hereby notices all Counsel of Record their intent (0 Appeal the order of the Honorable Diane 8.
Goodstein dated July 13, 2016 anrd the subsequent Order denying Appellant’s Rule 59(e) motion
dated September 29, 2016. Appellant received written notice of entry of this order on October 3,

o A

Andrew - é&fumber, Esquire
Slotchiver & Slotchiver, LLP

44 State Strect

Charleston, South Carolina 2940!
(843) 577-0261

Respectfully submitted this 21st day of Octohe

ATTORNEY FOR APPELLANT

Other Counsel of Record:
(Continued on the following page)

Page 1 of 2
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Daniel S. Slotchiver, Esquire
Slotchiver & Slotchiver, LLP

44 State Street

Charleston, South Carolina 29401
(843) 577-0261

ATTORNEY FOR APPELLANT

Brent Halversen, Esquire
Halversen & Associates

171 Church Street. Suite 3130
Charleston, South Carolina 29401
(843) 284-5790

ATTORNEY FOR APPELLANT

David W. Overstreet, Esquire
Earhart Overstrcet. LLC

Post Office Box No. 22528
Chatrleston, South Carolina 29413
(843) 972-9400

ATTORNEY FOR RESPONDENT DAVID SWANSON

Brian C. Duffy, Esquire

Thomas A. Limehouse, Jr., Esquire
Duffy & Young, LLC

96 Broad Street

Charleston, South Carolina 29401
(843) 720-2044

ATTORNEYS FOR RESPONDENT BANK OF NORTH CAROLINA

Pau) B. Ferrara, [, Esquire
Ferrara Law Firm, PLLC

2300 Otranto Road

N. Charleston, South Carolina 29406
(843) 559-5511

ATTORNEY FOR RESPONDENT CINDY WHITFIELD

Page 2 of
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STATE OF SOUTH CARQLINA } IN THE COURT OF COMMON PLEAS
y IN THE FIRST JUDICIAL CIRCUIT

COUNTY OF DORCHESTER y CASE NQ.: 2014-.CP-18-1793
)
Bank of North Carolina, )
)
Plainuff, )
) _.
Vs, ) ORDER GRANTING MOTION TO
y DiSMISS THIRD-PARTY COMPLAINT
Anthony Whitfield and Cindy Whitfield, )
)
Defendants, )
) o~
Anthony Whitfield, ) 3 L
) 305 &
Third Party Plaintiff, ) 32:' =
) O
) z0 & Q
\/David Swanson, ) é ‘,_?“ w {7
' Third Party Defendant. g =z b=

This matter comes before the Court on ‘Third-Party Defendant David Swanson’s motion
to dismiss the Third-Party Complaint. A hearing was held on June 1, 2016, Counsel for Plainuiff
Bank of North Carolina, Defendan/Third-Party Plaintiff Anthony Whitfield, and Third-Party
Defendant David Swanson werc present. For the reasons set forth herein, Third-Party
Defendant’s motion is granted.

lntMggpq_n

This Jawsuit is one of six foreclosure actions filed by Bank of North Carolina against
Anthony Whitfield. Three actions arc pending in Dorchester County: Case Nos. 2014-CP-18-
0358, 2014-CP-18-1792, and 2014-CP-18-1793; two are pending ir: Berkeley County: Case Nos.
2012-CP-08-2618, and 2012-CP-08-3478; and one is pending in Charleston County: Case No, 2012-

CP-10-5887. In each of the six foreclosure actiuns, Defendant/Third Panty Plaintiff has asserted
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identical third-party claims ngninst David Swanson allegixig cuuses of action for abuse of process and
civil conspieacy. |

Third-Party Defendant David Swanson is an atiorngy ai Haynsworth Sinkler Boyd, P.A.

The third-party claims against him arise out of advice he gave the bank conceming the renewal of the
loan on the property that is the subject of the Charleston County foreclosure action, which is referred
10 in the pleadings as the “Black Rush Property.” Third Party Plaintift'alleges that Mr. Swanson never
actually provided the advice to the bagk, and lhat he and the bunk lied about providing the advice in
order to fabricate a defense 16 Third Party Plaintiff's counterclaims against the bank.

Third-Party Defendant Swanson has moved 1o dismiss in this action pursuant to Rules
126)(8), 12(f) and 14(a) of the South Carolisa Rules of Civil Procedure on grounds that another
action is pending between the sume parties for the same clain, and that the cluims against him are not
the proper subject of thisd-party claims hecause they do not allege derivmivé Hability.

Findings uad Conclusions

Rule 12(b)(8) of the South éa:olina Rules of Civil Procedure provides that 4 defendant may
seek dismissal of an action when “another aétion is pending between the.same parties for the same
claim.” In considering a molicn to dismiss under Rule 12(b)(8). courts must consider both the identity
of the pasties and the identity of the claims. Cricket Cove chg;g,‘ LLC v. Gilland, 390 8.C. 312, 701
S.£2d 39 (C1. App. 2010). In order to warrant dismissal pursuant to Rule i2(b)(8). “the claim
must be precisely or substantially the same in both proceedings. . . . Capital City Ins. Co. v, BF
Staff, Inc., 382 S.C. Y2, 674 S.E.2d 524, 532 (Ct. App. 2009); see also Freemaptle v, Preston,
398 S.C. 186, 728 S.L.2d 40, 45 (2012).

In support of this motion, Third-Purly Defendant presented the Court with a copy of the

pleadings in the related Charlesion County action that is the subject of the Black Rush Propenty. The

{w
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Court finds that it is appropriatc to lake judicial notice of these pleadings in considering whether
dismissal is warmanted under Rule 12(b)8), SCRCP.

Based on this Couri’s review of the pleadings in this action and the Charleston County action,
the Court finds that the parties to the third-party claims are identical in both actions, and that the
claims against David Swinson are substantially the same, if not identical, in both proceedings.
Compare Def.'s Am. Answer and Third Party Compl., Dorchester Co. Case No. 2014-CF-18-
1793, 99 55-72 with Dcf.'s Am. Answer and Third Party Compl., Charleston Co. Case No. 2012-
CP-10-5887, 9965-82. Accordingly, the Court finds that dismissal of the Third-Party Complaint in this
action against David Swanson is warmated pursuant © Rule 12(b)X8), SCRCP.

Alternatively, Third-Party Defendant moves to dismiss the third-party claim pursuant 10 Rule
14(a) of the South Carolina Rules of Civil Procedure. Rule 14{s) permits a defendant to assert
claims us 2 third-party plaintift against u person who is not a party 1o the action, but only where
the third party “is or may be liuble to him or all or part of ihe plaintiff's claim against him.”
{emphasis added). In other words, it is not whether the third-party claim is somehow related 0
the original action, but whether the defendant has a claim agains! a third party for all or part of
the original claim that would shift liability for the original claim from the defendant to the third-
party.

Here, the original action is a foreclosure action initiated by Bank of North Carolina
against Anthony Whitficld. Regardiess of whether the third-party claims are somehow related to
the foreclosure aciion, Defendant’s third-party vclaims for abuse of process and civil conspiracy
- do not seek 1o and cannol shift any liability he may have lo the bank in the original foreclosure

action to David Swanson. Accordingly, the Court finds that the claims in the Third-Party
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Complaint are not premised on derivative liability, and therefore the Third-Party Complaint
should be dismissed pursuant 10 Rule 14(a), SCRCP.

Accordingly, Third-Part Defendant’s motion to dismiss is GRANTED.

[T IS SO ORDERE |

This ] day of 73016 y/

“Diand 3. Goodstein
Circuit Court Judge

Gth Carolina
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STATE OF SOUTH CAROLINA
COUNTY OF DORCHESTER

IN THE COURT OF COMMON PLEAS

FORM 4

JUDGMENT IN A CIVIL CASE
CASE NUMBER 2014CP1801793

Banlk of North Carolina Anthony M Whiteflcld | Antbony M Whitfleld Cindy Whitfield
Seth Warren Whitaker BNC Baacorp David Sweason
PLAINTIFF(S) ____DEFENDANT(S)
Attorpey for: O3 Plaintiff O Defendant
Sobamiited by: I Self-Represented Litigant

o JURY VERBICT. This action came before the count for g trial by jury.
DECISION BY THE COURT. This action came to trial or hearing before the court. The iasues have been tried or heard and &

PISPOSITION TYPE (CHECK ONE)

‘the {asues have been tried and a verdict rendered.

decision rendered. D I 8
ACTION DISMISSED (CHECK REASON): 7 Rule 12(b), SCRCP; - {3 Rule 41{a), SCRCP (Vol. Nonsux);
[ Rule 43¢k), SCRCP (Senled); {0 Other:

D  ACTION STRICKEN (CHECK REASON): [ Rule 40()) SCRCP, | O Bankruptey
{J Binding arbitration, subject to right 1o restore 10 confirm, vacate or 0 Other:

modify arbiration awerd;

(1 DISPOSITION OF APPEAL TO THE CIRCUIT COURT (CHECK APPLICABLE BOX)

O Affirmed; O Reversed;

O Remunded; [ Other:

NOTE: ATTORNEYS ARE RESPONSIBLE FOR NOTIFY!NG LDWER COURT, TRIBUNAL, OR ADMINIS lﬁﬁv aﬁﬁ ﬁf

CIRCUIT COURT RULING IN THIS APPEAL.
IT IS ORDERED AND ADJUDGED: B S attsched arder; (formal order to follow) 0 Statement of Judﬁﬁem by thcﬁun
ORDER INFORMATION

This order O ends B3 does not end the case.

Additional Information for the Clerk:

INFORMATION FOR THE JUDGMENT INDEX

Complete this section betow when the Judgment afTects title to real or personal property of if sny amount should be enrofled.
there Is no judgment Information, indicute “M/A" in one of the boxes below,

Judgment in Favor of
{List name(s) below)

Judgment Agalsst
(List anme(s) below)

Judgmeat Amount To be Enrolled
" (List amsunt(e) below)

e o o

D T e pe——————n . ]

B |

ran o i -

o o iy W

If applicable, describe the property, including tax map infomation and address, referenced in the order:

. The judgment information sbove has been prov;dod by the submitting party. Disputes conceming the amounts contamed
in this form may be addressed by way of motion pursuant 1o the SC Rules of Civil Procedurs. Amounts to be computed
such as interest or additional taxeble costs not evailable at the time the form and final order are submitted to the judge

may be provided to the clerk. Note: T

judgment details.

Diane S. Goodstéin . 2112 7/15/12016

Circult Court Judge Judge Code Date
CIFORMACH

SCCA SCROP Formdd” (Rovimd 172013)

Title abstractors and rescarchers shoald refer to the officigl court order for
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For Clerk of Court Office Use Only

This judgment was entered on 7/15/2016, and a copy mailed first class or placed in the appropriate attorney’s box on 7/15/2016, 1o
sttorneys of record or 10 parties (when appearing pra sc) as follows:

Robert Alan Bernsteio PO Box 20519 Charleston, SC Brent Souther Helversen | 71 Church Street Suite 330
294130519 Charleston, SC 20401
Brian C Duffy/Seth Warres Whitaker/Thomas Ashley Danlel Scott Stotchiver/Andrew Joseph McCumber 44

Limehouse Jr. 96 Broad Street Charleston, SC 28401 Siate Street Charleston, SC 29401-2810
David W, Overstreet/Michael B. McCallSteven Raymond
" Kropsk PO Box 22528 Charleston, SC 29413

ATTORNEY(S) FOR THE PLAINTIFF(S)

Court Reporter Cheryl Graham - Clerk of Court

ADDITIONAL INFORMATION REGARDING DECISION BY THE COURT AS REFERENCED ON PAGE I

This action came 1o wial or hearing before the court. The issucs have been tried or heard and a decision rendered.
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SCCA SCRCP Form 4C (Revised 32201 3)
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FORM 4

STATE OF SOUTH CAROLINA JUDGMENT IN A CIVIL CASE
COUNTY OF DORCHESTER \/ CASE NUMBER 2814CP1B01793
IN THE COURT OF COMMON PLEAS R
Bank of North Carolina it S 29 P D2 thony M Whitfield
Seth Warren Whitaker - )
PLAINTIFF(S) - b . DEFENDANT(S)
THARIRO T Y Attormey for: O Plaintiff D Defendant
Submitted by: Q Self-Represented Litigant

DISPOSITION TYPE (CHECK ONE)
JURY VERDICT. This action came before the court for a trial by jury. The issues have been tried and 8 verdict rendered.
DECISION BY THE COURT. This action came 1o triat or hearing before the court. The issues have been tried or heard and

@ decision rendered. 0 Sec Page 2 for additignal infarmation.

O  ACTION DISMISSED (CHECK 8E4ASON): O Rule 12(b), SCRCP; O Rule 4 1(a), SCRCP (Vol. Nonsuit);
£ Rule 43(k), SCRCP (Settled); O Other: __ .

0  ACTION STRICKEN (CHECK REASON): (1 Rule 40(j) SCRCP, O Bankruptcy;
0 Binding arbitration, subject to right to restore to confirm, vacate or O Other:
madify arbitration award; '

O DISPOSITION OF APPEAL TO THE CIRCUIT COURT (CHECK APPLICABLE BOX):
0 Affirmed; 0 Reversed; O Remanded; g Other:

NOTE: ATTORNEYS ARE RESPONSIBLE FOR NOTIFY NG LOWER COURT, TRIBUNAL, OR ADMIMNISTRATIVE AGENCY OF THE
CIRCUIT COURT RULING IN THIS APPEAL
IT IS ORDERED AND ADJUDGED: = Sce anached order; {formal erder to follow) O Statement of Judgment by the Count:
ORDER INFORMATION

This order O ends & does not end the case.
Additionai Information for the Clerk:

B R e

" INFORMATION FOR THE JUDGMENT ENDEX
Complete this section below when the judgment affects title to real or persons! property or if any smount should be envolled. &f
there is no judgment information, indicate “N/A” in one of the boxgs below.

Judgment in Favor of Judgment Againsl - : Judgment Ansount To be Enrolied
{Lisl namefs) below) {List name{s) below) (List amouni(s) below)

If applicable, describe the property, including tax map information and address, referenced in the order:

The judgment information above has been provided by the submitting party. Disputes conceming the amounts contained
in this form may be addressed by way of motion pursuant to the SC Rules of Civil Procedure. Amounts to be computed
such as interest or additional 1axable costs not availsble at the time the form and final order ase submitted to the judge
may be provided to the clerk. Note: Title abstractors and researchers shouid refer to the official court order for
judgment details,

Diane S. Goodstein . 2112 9729/2016
Circuit Court Judge Judge Code Dute
CPFORMICM ' N

SCCA SCRCP Form 4C (Revised 3/2011)
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For Clerk of Court Office Use Oaly

This judgment was entered on 9/29/2016, and a copy mailed first class or placed in the appropriaie attorney's box on 9/29/2016, to
atlorneys of record of to parties (when appearing pro se) as foliows:

Robert Alaa Bernstein PO Box 20519 Charleston, SC Brent Scuther Halversen 171 Church Street Suite 330
294(3-0519 i Charleston, SC 29401

Brign C Duffy/Thomas Ashley Limehouse Jr. 96 Broad 3 Daniel Scott Skotchiver/Andrew Joseph McCumber 44
Street Charleston, SC2940¢ Stete Street Charleston, SC 29401-2810

Seth Warren Whitaker 192 East Bay Street, Suite 200
Charleston, SC 29401 :

ATTORNEY(S) FOR THE PLAINTIFF(S) e ATTORNEY(S) FOR THE DEFENDANT(S)

Court Reporter Cheryl Graham - Clerk of Court

ADDITIONAL INFORMATION REGARDING DECISION BY THE COURT AS REFERENCED ON PAGE 1.

This action came ta trial or hearing before the count: The issues have been tried or heard and a decision rendered.

ity Tome S

o R T

CPFORMACM
SCCA SCRCP Form 4C {Revised 3/2013)
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STATE OF SOUTH CAROLINA - )INTHE COURT OF COMMON PLEAS
IN THE FIRST JUDICIAL CIRCUIT

COUNTY OF DORCHESTER - ) CASENO:.: 2014-CP-18-1793
)
Bank of North Carolina, )
)
Plaintiff, )
)
vs. ) ORDER DENYING
) MOTION TO RECONSIDER
Anthony Whitfield and Cindy Whitfield, } : ~
) =
Defendants, ; :. ;‘-’rf
Anthony Whitfield, ) Y-
) ’ -
Third Party Plaintiff, ) =
} Y
vs. ) =
)
)

David Swanson,
' Third Party Defendant. )

)

This matter comes before the Court on Defendant/Third-Party Plaintiff Anthonj/

Whitfield's motion to reconsider filed on July 25, 2016 pursuant to Rule 55(e), SCRCP.
Defendunt/Third-Party Plaintiff Whitfield’s motion to reconsider asks the Court to alter or amend
its ruling in the order dated July 15, 2016, which granted Third-Party Defendant David Swanson'’s
motion o disﬁxiss. A hearing was held on August 26, 2016, Counsel for Plaintiff Bank of North
Carolina, Defendant/Third-Party Plaintiff Anthony Whitfield, and Third-Party Defendant David
Swanson were éresenl.

“The purpose of Rule 59(c), SCRCP, to alter or amend the judgment[,] is to request the
trial judge ta ‘reconsider matters properly encompassed in a decision on the merits,”” Pye v. Estat
of Fox, 369 S.C. 555, 633 S.E.2d 505, 511 '(2006) (quating Arnold v. State, 309 8.C. 157, 420

S.E.2d 834, 842 (1992)). A party may request that 4 trial court reconsider its prior ruling where
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the party believes the trial court misundesstood, failed to fully consider, or overlooked an argument
or issue. Elam v, South Carolina Dept. of Transp., 361 S.C. 9, 602 S.E.2d 772, 780 (2004).

The Court has again reviewed and considered the parties’ ﬁrgumems and submissions, the
pleadings in this action and the related foreclosure actions, and the applicable law regarding the

motion to dismiss. The Court finds that the order dated July 15, 2016 properly granted Third-Party

Defendant Swanson's motion to dismiss. Accordingly, Defendant/Third-Party Plaintiff

Whitfield’s motion to reconsider is respectfuily DENIED.
IT IS SO ORDERED.

ThisZ__aday of September, 2016 (7@'&

Diané S. Goodstein
Circuit Court Judge

Bt
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THE STATE OF SOUTH CAROLINA
in The Court of Appials

- [T

APPELAL FROM DORCHESTER COUNTY
ourt of Common Pleas

Diane S. Guodstein, Circuit Court Judpe

Case No. 2014-CP-18-1793

Bank of North Carolina. David
Swansaon, and Cindy Whitficld
Respondents,

“Anthony M. Whitfiekl, Appeliant.

PROGE OF SERVICE

Ce e en

} certify that | have served the Notice of Appeal vn the Respondents Bank of Notth Carolinag,
Cindy Whitfield, and David Swunson by depositing a copy of same in the United States Mail,
postage prepaid, on October 21, 2016. addressed to their attorney of record, as follows:

David W. Overstreet, Esquire
Earharr Overstreet, LLA

Post Office Box No. 22328
Charleston, South Caroling 29417
(843) 972-9400

ATTORNEY FOR RESPONDLNT DAVID $W ANSON

Brinn C. Dufly, Esquire

‘Thomas A. Limehouse, Jz., Faqjuire
puffy & Young, LLC

96 Broad Street

Charleston, South Caroling 29401
(843) 720-2044

ATTORNEYS FOR RESPONDIENT BANK. OF NORTH CAROLINA

(Contiued on'dhe following puge )

Page 1 of 2
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Paul B. Ferrara, 111, Esquire
Ferrara Law Firm, PLLC

2300 Otranto Road

N. Charleston, South Caroline 20406
(843) 559-5511

ATTORNEY FOR RESPONDENT CINDY WHITFIELD

Respeetfully submitted this 21st day of Ocysber,

By: _ !
Aandre cCumber, Esquire
Slotchiver & Slotchiver, LLP
44 State Street

Charleston, South Carolina 29401
(843) 577-0261

ATTORNEY FOR APPELLANT
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COURT OF COMMON PLEAS
FIRST JUDICIAL CIRCUIT

STATE OF SOUTH CAROLINA
COUNTY OF DORCHESTER

Rank of North Carolina, et

al., CASE NO. 2014-CP-18-0358

2014-CP-18-1792

2014-CP-18-1793

PLAINTIFFES, TRANSCRIPT OF RECORD
VsS.

Anthony M. Whitfield, et al.,

DEFENDANTS.

et St M St A et e et e e e e e e e om”

August 25, 2016

St. George, South Carolina

BEFORE:

The Honorable Diane S. Goodstein

A PPEARANCE S:
David Overstreet, Esquire
For the Plaintiff

Brent S. Halversen, Esquire
For the Defense

Phyllis Norton, CVR-Master, Nationally Certified Verbatim Court Reporter

636 Long Point Road, Urit G, #74, Mt. Pleasant, South Carolfina 29464
PNorton@sccourts.ory
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Bank of North Carolina vs. Anthony M. Whitfield

INDEHZX
HEARING = 03
EXHIBITS - None Proffered
CERTIFICATION OF TRANSCRIPT : - 19

If you need an additional copy of this transcript or a

sealed transcript or if opposing counsel requires a copy of

the transcript, you should contact the court reporter.

Certification will satisfy Rule 80, Stenographic Report of

Transcript as Evidence.
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Bank of North Carolina vs. Anthony M. Whitfield : 3

THE COURT: Yes, sir.

MR. HALVERSEN: Your Honor, Brent Halversen on
behalf of the defendant Anthony Whitfield. You may
recall this matter. We were here June 1lst, 2016, on the
defendant David Swanson's motion to dismiss.

THE COURT: Right.

MR. HALVERSEN: And Your Honor granted that motion.
We filed this motion for reconsideration.

THE COURT: Okay.

MR. HALVERSEN: By way of background, Your Honor,
this is the lawsuit where the bank has foreclosed on nine
different pieces of property that are situated in
Charieston, Berkeley, and here in Dorchester County.

Mr. Whitfield, our client, has made counterclaims
that the bank made an agreement to renew those loans.

THE COQURT: Right. '

MR. HALVERSEN: And as part of the bank's defense
they have raised the advice of counsel defense that we
went to a certain real estate lawyer that gave us advice
as to whether or not we should do this deal. Okay, Your
Honor.

So as part of the bank's defense in their reply to

|our counterclaims they have raised Mr. Swanson as an

issue here in Dorchester County and each of the other

individual counties.
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We have found evidence that the advice never

happened, that there is nothing at the law firm that ever

'said it happened.

And because of that we also subpoenaed phone records
to when this supposed advice happened; and we couldn't
find anything of it, Your Honor.

For that reason we amended all of the counterclaims
to assert causes of actiqn against Mr. Swanson for abuse
of process and civil conspiracy.

And our allegation is that the advice, based on the

| evidence we have, never happened, Your Honor. And so

that is something that a jury is going to consider at
some point in time.

The basis for their motion to dismiss was I believe
it was twofold. First, it was made on a 12(b)(8) ground
that the same claim is pending in each of the different
counties. And, Your Honor, what we want to inform you
today is it is the same claim because it is predicated on
different income producing properties in each of these
different cocunties.

The case law for a 12(b) (8) remedy is that in order
to succeed on a 12(b) (8) motion - this is quoted in our
motion - it must be precisely or substantially the same
in both proceedings in order to put a drastic remedy of

dismissal to be appropriate under 12 (b) (8).

R. 603
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And, Your Honor, what we are submitting to the court
is that because the counterclaims are based on different
properties that are income producing they are inherently
different. There are different numbers for each one ---

THE COURT: Let me ask you this question then, Mr.
Halversen. Let's talk about that for a minute. And I
will tell you what my concern was. First of all, there
is a suit for malpractice; am I correct?

MR. HALVERSEN: No, Your Honor( because ---

THE COURT: Okay.

MR. HALVERSEN: --- the ---

THE COURT: Well, you can't tell me what the
counterclaim is about.

| MR. HALVERSEN: The counterclaim is for abuse of
process and civil conspiracy.

THE CQURT: Okay. Okay. And it is abuse of process
and civil conspiracy from what?

MR. HALVERSEN: For manufacturing a legal defense
that we have evidence that never occcurred.

THE CCURT: Right. Right. And are you alleging
damages?

MR. HALVERSEN: Yes, Your Honor.

THE COURT: And what are -- have you done that in
Charleston?

MR. HALVERSEN: We have alleged damages in each

R. 604
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county, Your Honor.

THE COURT: Okay. And ---

MR. HALVERSEN: Including ---

THE COURT: --- what do you believe those damages
are?

MR. HALVERSEN: Well, for instance, this county the

|bank took over through receivership proceedings, the

properties here in Dorchester County; and so he has lost
the income from those properties. 2And that is just one
element of the damages.

THE COURT: Sure. Well, is that an element of
damage in Charleston, in the suit in Charleston?

MR. HALVERSEN: No, it is not.

THE COURT: Why?

MR. HALVERSEN: Because the property in Charleston
County is occupied by ---

THE COURT: Do you limit it ---

MR. HALVERSEN: It is not ---

THE COURT: Do you limit it like that? Do you in
the complaint -- or excuse me, in the counterclaim do you
limit it and say, Jury, if you find that these damages
are correct the damages that we are asking for just right
on this little property; or are you asking for damages
generally?

MR. HALVERSEN: I believe it is unspecified, Your

R. 605
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Honor.

THE COURT: I think so too.

MR. HALVERSEN: But if you feel that it needs to be
specified we can certainly amend the counterclaim to
specify.

THE COURT: That is your problem, because here is
what would happen to -- to Mr. Swanson. I can only
imagine that as you try your first case that you are not
going to just talk about that little property and go
whoop. You are going to talk about this as a conspiracy
that damaged your client not only here but in his
business here and here and here and here and ladies and
gentlemen of the jury I want you to understand what my
client has suffered fully. You are not just going to say
it is a little itty bit here; it in fact is more.

MR. HALVERSEN: We plan on limiting it to Dorchester
County to the damages here in Dorchester Cpunty, Your
Honor.

THE COURT: Well, that is not the way that your
pleading was drafted.

MR, HALVERSEN: I respectfully disagree. I do not
think it is -- it is -- it is -- that it is -- that it
has to be I have to state as a matter of pleading under
12(b) (8) motion that the damages are differentiated. But

as a matter of trial practice —--

R. 606
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THE COURT: Okay.

MR. HALVERSEN: T we would be happy -~ and.I am
submitting to the court that the damages will be confined
to the damages that are particularized to the property
here in Dorchester County.

THE COURT: Okay.

MR. HALVERSEN: I would also like to say for the
record ---

" THE COURT: Okay.

MR. HALVERSEN: --- the other portion of his -- Mr.
Swanson's ---

THE CCOURT: Sure.

MR. HALVERSEN: . --- argument is that our claim was a
third-party claim. It was not a third-party claim. Mr.
Swanson was made a party to the counterclaims undexr 13(h)
to the conspiracy and abuse of process claims.

That is how -- that is how our pleading couched him
as a defendant. We never claimed he was a third-party
defendant. Mr. Swanson hés stated he is a third-party
defendant. And he has made that conclusion on his own
unilaterally. But we never pled him as a third-party
defendant.

And finally the third point, Your Honor, ---

THE COURT: Okay.

MR. HALVERSEN: --- I want to raise to the court's

R. 607
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attention is that the same motion was alsoc heard in.
Berkeley County wherein Judge Dennis denied the motion to
dismiss.

So as it stands now there is a conflict of
authority, if you will, between the Berkeley County cases
and the Dorchester County cases.

Mr. Swanson's counsel, Mr. Overstreet, has filed --
also filed -- how we filed a motion to reconsider with
your court, he has also filed a motion to reconsider with
Judge Dennis in the Berkeley County case because that
ruling was adverse to him.

So as it preséntly stands there is a conflict among
the counsel.

THE CQURT: Got it. Okay. All right.

Yes.

MR. OVERSTREET: Your Honor, David Overstreet. Very
briefly. You hit the nail on the head with regard to the
pleadings; all six of the.complaints say the exact same
thing and plea for the exact same damages.

I think what Your Honor recognized the last time we
were here was that that could result in six different
verdicts from the same damages.

First of all, secondly, just briefly, as to the
judicial inconsistency issue. Although Your Honor has a

record and an order delineating the basis for her

R. 608
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opinions -- I have great respect for Judge Dennis, but
his was a Form 4; énd he essentially said, well, David,
if you win the first one you can file a motion for
summary judgment on the other five on res judicata. So
he really didn't rule on our technical Rule 12 arguments,
and Your Honor did. And we do have a chance to address
those with him a couple of weeké.

Sc¢ that is it. Thank you, Judge.

THE COURT: Thank you so much. All right. Very
well. I have -- and hint, my -- this really additionally
underscores my concern because -- because I think it
makes it ripe for inconsistency when you have got what is
the same claim as it is couched at this moment in six --
you know, in six different lawsuits that is ripe for
exactly what has happened, in my mind and in my view.

And the reason for that is when there is a -- the
counterclaim was brought and the counterclaim was brought
with regards to conspiracy the only way that could in my
mind survive is if it was very clear that it was somehow
isolated to the one particular piece of property. And I
don't believe nor did I believe that that was the way in
which the matter was couched.

And quite frankly I think it was couched
marvelously. I mean I think it was appropriately

couched, to be honest with you.

R. 609
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It just seems to me that -- that the -- while
certainly the counterclaim -- it has got to be one of two
ways. It has either got to be done in general terms —-
and if it is done in general terms I think you bring it
once and you encompass -- you pick the -- which of these
different venues you chose to bring it in and then you
bring that counterclaim and you include in it just as you
have in general terms your damages. Or it somehow has to
be limited.

What would I do if it was limited? I don't know. L
only know what I have before me. What was before me was
a general counterclaim.

And as I would certainly look forward to trying the
case, given the manner and the means in which it was done
unless there was something which would have occurred that
has not occurred to this date, specifically if there
hadn't been other .cases that had been tried, but if I am
trying the firét case I am not going to keep a
counterclaim from presenting the damages in toto.

I just wouldn't do it because of the way that --
that it was drafted. I don't think it would be
appropriate and I would not be inclined to do that. So
that is the reason for the determination.

MR. HALVERSEN: May I, Your Honor?

THE COURT: Sure.

R. 610
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MR. HALVERSEN: A brief response. I would just
submit to the court that the counterclaims are
particularized to each property.

For example, in the 2014-CP-18-1792 case Paragraph

13 references in the counterclaims the specific

{properties that are subject of the foreclosure action.

So I would just submit to the court and for the
record ---

THE COURT: Sure, but let's go loock at it; okay.
and you say -- you —- in the Dorchester you want me to 9o
to Paragraph 13?2

MR. HALVERSEN: Yes, Your Honor.

THE COURT: Okay. I am right there. Well ..

MR. HALVERSEN: I believe that was filed March
8th ---

THE COURT: Okay.

MR. HALVERSEN: --- if that helps.

THE COURT: Okay. .I am gettiﬁg’closer.
(WHEREUPON, pause to retrieve document.)

THE COURT: You are just going to have to hold on a
second for me, okay?

MR. HALVERSEN: Sure,
(WHEREUPON, pause for clerk's assistance in retrieving
file and printing of document.)

THE COURT: Okay. So here it is. Paragraph 62.

R. 611
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These are the allegations: The sworn testimony by each
Mr. Scott Warren and add Mr. Sic - with the add - Mr.
David Swanson was a misuse and perversion of legal
process by fabricating a legal defense, paren, advice and
counsel, end paren,’when one in fact had never been given
at the time claimed to have been given. The acts
described above and herein have caused damage to Mr.
Whitfield by incurring actual damages both mental and
pecuniary including by way of example only and without
limitétion: loss of time, injury to property, and
financial standing, shame, mortification, mental anguish,
mental pain and suffering, emotional distress, loss of
enjoyment of life, injury to feelings, and overall
degradation of health -- or degrade -- degradation of
health, and was hindered from and will continue to be
hindered from attending>to his usual duties and affairs
of life as a direct and proximate result of the aforesaid
conduct of Harbor National Bank in the exact amount of
actual, consequential, and special damages as to be
determined by a trier of fact.

Okay. I am good. Thank you, gentlemen.

MR. HALVERSEN: Is your -- is your motion made -- or
is the denial of the motion to dismiss -- cor I'm sorry,
the —--

THE COURT: To alter and amend?

R. 612
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MR. HALVERSEN: I'm sorry. ©One last clarification.

THE COURT: Sure.

MR. HALVERSEN: For the motion to dismiss -- I
assume you are denying the motion to alter or amend,
correct? ‘

THE COURT: You have got it.

MR. HALVERSEN: For the motion to dismiss is that
with prejudice or without prejudice?

'THE COURT: The motion to dismiss Harbor National
Bank ---

MR. HALVERSEN: No, —-=--

THE COURT: I mean -—-

MR. HALVERSEN: --- David Swaﬁson.

THE COQURT: I'm sorry.

MR. HALVERSEN: David Swanson, yes.

THE COURT: That is a good question. What did the
order say?

MR. HALVERSEN: Well, the reason I ask, Your Honorf
because if the court's concern is that the damages
alleged are not particularized enough to sufficiently
avoid a 12(b) (8) motion, such as what Mr. Overstreet has
brought before the court, if tﬁe court would allow leave
to amend we can certainly particularize the damages to
the Dorchester County's cases such that it wouldn't be

susceptible to a 12(b) (8) motion in the future.
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THE COURT: I understand. Well, here is my concern.
Again, Mr. Halversen, here is the concern that I would
have. You might particularize it here, but if it is
generalized in the other counties it's -- it is
impossible for the court to put on blinders and say, oh,
okay, well, he has particularized it here in Dorchester
County so it doesn't -- that is good enough for
Dorchester County.

Because it obviously is the same language which has
been represented by both sides exists in all of the other
lawsuits then the answer is it muét be with prejudice.

Because it is -- it is not appropriate that an
action such as this alleging these kinds of generalized
damages can be brought once. Okay?

MR. HALVERSEN: Thank you, Your Honor.

"THE COURT: Great. Thank you.

MR. OVERSTREET: Your Honor, just for clarification;
your ruling is to all‘three motions to alter or amend;
correct?

THE COURT: Right. Yeah, it is.

MR. OVERSTREET: Thank you, Your Honor.

THE COURT: I have treated this as one. And, again,
the reason for that is it -- you know it is quite
remar- -- I don't even know how you could say that the

mental anguish and the loss of your ébility to carry

R. 614
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forth in your life and the degradation of your health I
don't even understand how you could particularize it,
guite frankly.

So I think that the way that it is brought is --
while I think it -- there wasn't anything improper with
the way that it is brought; i just think -- and nér would
I make -- if you were trying this case in front of me I
would not make you particular, oh, well, this is how much
loss of enjoyment of life is a result of this one. I
don't think you can do that. I think that is
nonsensical.

It can be one of the abuse of process claims
brought. I would not limit, you see. But when it comes
to me and they are all of over -- the counterclaim is --
is around.

Is everybody understanding, however, that -- that I
don't want my ruling in any way, shape, or form to keep
you from being able to defend the fact that that is a
false -- your position that that is a false defense? 1Is
everybody okay about that?

MR. HALVERSEN: Yes, Your Honor.

THE COURT: Are you clear about that?

. MR. OVERSTREET: I am not sure I understand, Your

Honor.

THE COURT: In other words, there is nothing in

R. 615
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this -- there is nothing iﬁ my ruling that 1is going to
keep you -- if you try this case in Dorchester to say
that defense -- that defense of my lawyer told me to do
it, you can certainly -- there is nothing to keep you
from telling this jury.

MR. HALVERSEN: It is the bank's defense. It is not
my defense.

THE COURT: But you -- there is nothing to keep you
from saying that is absolutely not correct, that is not
true.

MR. HALVERSEN: Well, we don't have -- we can't
allege those claims now predicated ---

THE COURT: Yeah, you can. You can't allege your

affirmative —-- you cannot allege from affirmative relief

because of the general nature of that relief; but you can

cértainly say to this jury that is not true, ladies and
gentlemen of the jury, tﬁat is not true.
MR. HALVERSEN: I understand —---
THE COURT: Do you see what I am saying?
MR. HALVERSEN: I understand what you are saying.
THE COURT: Okay. Thank you.:
MR. OVERSTREET: Thank you, Your Honor.
THE COURT: You are going to draft me an order?
MR. OVERSTREET: Yes, ma'am.

THE COURT: Run it by counsel.

R. 616
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MR. OVERSTREET: Yes, ma'am.

THE COURT: Thank you. Thirty days?

MR. OVERSTREET: Yes, ma'am.

THE COURT: And if y'all need longer, let me know.

MR. OVERSTREET: Thank you.

THE COURT: Don't let me know. I take that back.
Please let my law clerk, George Smythe - I'm so sorry -
to George Smythe, my law clerk.

MR. OVERSTREET: Okay. I will get you an order.
Thanks.

THE COURT: Thank you. Thank you so much.

(WHEREUPON, the hearing concluded.)

R. 617
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(The pro&eeding began at 12:02 p.m.)

THE CLERK: Judge, the first three motions -- or six
motions. 'Theré's three motions to have you recused; three
motions to dismiss; and three sister cases of Bank of North
Carolina versus Antheny Whitfield.

THE COURT: Yes. Okay. Are all of the motions to
recuse the same?

MR. SLGTCHIVER: They are, Your Honor.

THE COURT: 0Okay. Well, let me see.

THE CLERK: Here's the littlest file.

THE COURT: Yeah, let hold that. I don't need the
other ones right now. If they are all the same, the métions
to recuse, let me look at those to get that first.

THE CLERK: And Judge, they have indicated that they
have waived their ten-day notice.

THE COURT: Okay.

{Brief pause in the proceeding.)

THE COURT: I see no affidavit as a part of the motion.
Is there no affidavit?

MR. SLOTCHIVER: There is no affidavit, Your Hdnor.

THE COURT: Why not? I'm locking for an affidavit from
Mr. Hartnett.

MR. SLOTCHIVER: From who?

THE CQOURT: Mr, Hartnett.

MR. SLOTCHIVER: There is no affidavit from

Original Transcript of Record
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Mr. Hartnett.

THE COURT: Why is there not?

MR. SLOTCHIVERf Well, we represent Mr. Whitfield, and
he has raised his concerns because cof the relaticnship
between Mr. Hartnett and Mr. Goodstein primarily.

THE COURT: And there's no affidavit. Do you see what
I'm saying?

MR. SLOTCHIVER: Well, Mr. Hartnett to.some extent,
Your Honor, he is a ;u he is part of the Harbor National
Bank.

THE COURT: Yes.

MR. SLOTCHIVER: So he is on the other side of the case
from where we stand.

THE COURT: So let me ask ycu this guestion. There are
an awful lot of very personal allegations, if you will, in
here. And so, I guess my question is 1 would expect to see
some sort of affidavit sworn to given these very personal
matters that are alleged in here. Do you know? For
instance, "further upon info;mation believed the Honorable
Diane S. Goodstein and her spouse Arncld Goodstein are
long-standing friends Tommy Hartnett." I would love to know
on what you would base that.

MR. SLOTCHIVER: . And that's the only -- I believe
that's the only impersonal item.

THE COURT: Well, there are other things that -- there

Original Transcript of Record
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are other allegations in here that are interesting. It says

that Mr. Hartnett's responsibilities and powers as a member

cf the Charleston County Aviation Authority's Board =- and I
think he was on there for a couple of years -=--=
MR. SLOTCHIVER: Yes.

THE COURT: --—- a committee which ultimately decided to

award the judge's spouse a contract.

MR. SLOTCHIVER: That was taken right out of the Post
and Courier.

THE COURT: With the Aviation Authority?

MR. SLOTCHIVER: Yes.

THE COURT: He had a contract?

MR. SLOTCHIVER: According to the Post and Courier,
Your Honor.

‘THE CQOURT: So you were.very careful to put footnotés
from my quotes from Judicial Merit Selection Commission.
Why not a footnote for the Post and Courier if that'’'s where
you're taking your information? Because I thought maybe he
had a -- I was so excited he had a contract. I was
th:illed. I thought maybe I missed something. He doesn't
have a contract. I wish he did.

MR. SLOTCHIVER: I understand.

THE COURT: But he doesn't have a contract.

MR. SLOTCHIVER: I'll be happy to get a copy of it,

Your Honor. It's ——=—

Criginal Transcript of Record
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THE COURT: I wish he did have a -- you know what I
mean.

MR. SLOTCHIVER: I do understand.

THE COURT: He has the same =- I mean, he can be
discharged just.as you can be discharged.

‘MR. SLOTCHIVER: I understand. I understand.

THE COURT: He represents them and certainly has
enjoyed a relationship with the Aviation Authority for many
years. I wish he did have that contract though. And maybe
one day he will; but in any event.

MR, SLOTCHIVER: And I ==~

THE COURT: So s

MR. SLOTCHIVER: Sorry.

THE COURT: I've read it. I would really thought maybe

you would have, just given the nature of it -~— he was a
member of == no gquestion for a couple of years, Mr. Hartnett
was a member of the Aviation Authority Beard. It is a board

made up of, I think, ten or eleven folks. And ycu're right,
they employee him as a board; they do. They are his -- and
as a matter, of course, I do not hear matters involving
folks that are currently on that board for cbvious reasons.
But it has not been my practice to recuse ﬁyself when people
are no longer members of that board, you know, unless there
are other things that are involved. But you tell me that

Mr. Hartnett is a member of the Board of Directors of Harbor

Original Transcript of Record

R. 625



10

11

12

13 .

17

18

19

20

21

22 .

23

24

8
Bank of North Carolina et al vs. Anthony M. Whitfield et al

National Bank?

MR. SLOTCHIVER: That is correct.

THE COURT: Okay.

MR. SLCTCHIVER: Well, Harbor Naticnal Bank is now
changed and it has been sold te the Bank of North Carolina.
And the underlaying ---

THE COURT: Okay. Are you. still member of the Board of
Directors?

MR. SLOTCHIVER: No, he is not. But he was an owner of
Harbof National Bank. Aand because of the lawsuit, 1if
successful in the lawsuit, the proceeds will come and I
believe they will affect Mr. Hartnett perscnally. And
that's the basis. As Your Honor knows the -- it doesn't
require -- and for the motion for recusal, it doesn't say
that we must prove —-- because nobody could ever prove and
nobody today is alleging we can prove -- it's more the
appearance of impropriety. And the reason we took --—-

THE COURT: And what that is is what would a reasonable
person with knowing the facts and circumstances, what would
a reasonable peréon think? And so, vyou know, I guess that's
why —~- I guess my guestion is would a reasonable person,
knowing the facts and circumstances, would a person think
because Tommy Hartnett served on the Aviation Authority
Board for a couple of years, as I understand it -- I don't

know how long he served. And no guestion, my husband
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represented and has; no guestion he negotiated the contracts
with Boeing; no gquestion that those things existed. But
there are a lot of things in here that are so interesting to
me .

MR. SLOTCHIVER: ©One of the things that we looked at,
Your Honcr, was going back to the senate days.

THE CQURT: What now?

MR. SLOTCHIVER: As I understand it frcocm historiceal

records that I, once again, did not bring an affidavit for,

but -

THE COURT: Right.

MR. SLOTCHIVER: =-=-: they both, Mr. Hartnett and Mr.
Goodstein, where in the Senate at the same time. I believe

.

Mr. Goqutein from '75'to '80, and Mr. Hartnett from *'73 to
*8l. And all that Mr. Whitfield is asking, Your Honor, is
in light of the many factors that have come up between the
two along the way, he's asking that somebody else get the
case. That's all he's asking for; pothing more. And he
just wants =+~ this is a complicated case. It deals with a
bank that has a lot of Charleston connections to it. And he
is concerned and he wants to make sure that when it's heard,
it's heard from somebody that doesﬁ't have any connections
whatsoever., And because of the many ccnnections that he

sees between Mr. Goodstein and Mr. Hartnett, he has asked

that we raise this issue to Your Honor.
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THE COURT: Sure.

MR. SLOTCHIVER: And we've done our best to lay out
some ¢of the factors that we see as relevant as to why we
believe it that it would get that standard.

THE COURT: Well, here’'s what is interesting. Did you
know that it is error of law to recuse when you shouldn't
recuse? Did you know that as well?

MR. SLOTCHIVER: I'm sorry?

THE COURT: It is error, it is error, to recuse when

.you should not recuse. It's always a difficult matter when

the issues are raised because it's error not to recuse when
you should recuse; and it is error to recuse when you should
not recuse. Both are error. Both obviously lie within the
discretion of the Court.

I guess what I find interesting‘is this, there are an
awful a lct of allegations raised in this matter. I don't
mind telling you, based on Qhat I know, there's just not
truth inveolved. &nd that concerns me, you .see. For
example, "Mr. Hartnett and Mr. Goodstein share an extensive
prefessional and personal history." I would love to know
what in the world you basé that on. You say that 1971 and
1874 they were in the House of Representatives. But do you-
even know 1if they were in the same party and what their
relationship was? Were they friend or foe in the Senate?

Were they friend or foe? Do you even know that?
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MR. SLOTCHIVER: Well, unfortunately, we can't
ascertain some of those information without taking
depositions to ascertain it. We can look at public records
to see they served together. And based on that, we made the
allegation. But you're right, Your Honor, it's subject to
how you want to interpret it. But I believe it's a correct
statement they served together. 1It's public record, and
they were on the Aviation Board together. Mr. Goodstein

worked for the Aviation Board while Mr. Hartnett was on it.

~

The public records show, or the newspaper articles we've

been able to pull because we're limited to what we could
find, does show that he was -~ Mr. Hartnett was part and
parcel awarded the contract. I understand you've guestioned
the term contract.

THE COURT: Doesn't have a contract.

MR. SLOTCHIVER: I understand.

THE COURT: He doeén't have a contract. You see ~- and
you present these things without an affidavit or a footnote.

And then, of course, you say we'‘re long-standing friends of

. Tommy Hartnett. I never -~ long-standing friends you would

think, like, visit in each other's hcmes. That certainly
doesn't occur. I've never been in his home; he's never been
in my home to my knowledge. I normally know who's been in
my home. I've lived in this particular home since 1888. So

I've been there for a long time.
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MR. SLOTCHIVER: I do not profess to know who's been in
your home, Your Honor. We're just raising S

THE CQURT: Now, long=standing friends typically visit
in each other's home, though. Don't you think?
Long-standing friends you call us.

MR. SLOTCHIVER: I would say it depends on the
relationship.

THE COURT: Yes. All right. 1I'1l hear from the other
side. Yes?

MR. OVERSTREET: Your Honor, David Overstreet. I
represent David Swanson who is a partner at Haynesworth
Sinkler and has been named as the third-party in this case.
They're my three motions to dismiss that are pending today.
We certainly don't see any connection. We certainly don't
support the request for your recusal. We would like for you
to say on this case, Judge. And just as a side note, it was
referenced earlier, but Harbor National Bank is actually not
even plaintiff anymore. It has been substituted for a
different bank, Bank c¢f North Carclina for which the
individual we're talking about, Mr. .Hartnett, is not
connected at‘all; So the connection is even more tenuous.
So that would be our position, Judge.

THE COURT: But they say that he's going to make a
bunch of money if you win; maybe.

MR. OVERSTREET: That's the very first I've heard of
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this.

THE COURT: Well, that's what he says.

MR. OVERSTREET: I mean, my understanding from reading
the motion is that he was on the board of ~---

THE COURT: Said he was on the board of the plaintiff.
And because he was on the board of the plaintiff and he was
on the board of the Aviation Authority, that there should be
a recusal. That now has morphed into, "Well, hé's not on
the board of the plaintiff anymore, but he's going to make a
whole bunch of money."

MR. OVERSTREET: And I don't believe that's ir the
motion.

TEE COURT: Maybe.

MR. OVERSTREET: Nor is there any basis for that. And
I think that's the first I've heard that.

THE COURT: And there are no affidavits.

MR. OVERSTREET: Correct, Your Honor.

THE COURT: There's no ﬁroof.

MR. OVERSTREET: And I think Mr. Limehouse is here for
the bank, for Duffy and Young as well.

MR. LIMEHOUSE: Your Honor, if I may speak briefly. As
I said, Thomas Limehouse on behalf of‘Bank of North
Carolina. I just wanted to confirm as it's been referenced
previously that Harbor National Bank merged with Bank of

North Carolina in 2014; no longer a party to this case or
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any of the three cases for which we are here tqday. So Mr.
Hartnett is not on the Becard of Directors of Bank of North

Carolina. Again, like Mr. Overstreet said, the first I've

heard of any allegations that Mr. Hartnett stands to gain a
great sum of money. So I cannot confirm that. And again,

the first I've heard of it. Just wanted to confirm, that's
all.

MR. SLOTCHIVER: And Your Honor, just so I may very
briefly. These are my client's concerns. If you would
like, I'd be happy to put him on the stand to address them
with the Court. BRBut we feel obligated to put the concerns
on the record when he raises them. He has raised those
issues, and he has asked toc be heard on those issues. And
he's here today. If you would like to hear from him, he'd
be happy to testify to it. But they're just concerns and
that's why we filed the motion.

THE COURT: Well -- vyes, sir. Well, this is the
history of this motion to recuse as 1 understand the motion
in reality. It was filed. It was then withdrawn, and then
it was refiled.

MR. SLOTCHIVER: It was, Ycour Honor. The reason ---

THE COURT: Yeah. Let me stop you for a moment.

MR. SLOTCHIVER: 3Sure.

THE COURT: When it was originally filed, there was a

different plaintiff. The plaintiff was Harbor National,
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yes? When the motion to recuse was originally filed ---

MR. SLOTCHIVER: Technical, vyes.

THE CQOURT: Yes?

MR. SLOTCHIVER: Technically, ves.

THE COURT: Okay. What does that mean, "technically,
yes"?

MR. SLOTCHIVER: Well; it means that when.the trial
goes forward, all of the actions between Tony Whitfield were
with Harbor National Bank. The fact that Harbor National
Bank has now been pﬁrchased by Bank of North Carolina
doesn't change the fact that it was Harbor National Bank who
did the actions which resulted in the damage that my client
has sustained.

TEE CQURT: Okay. All right.

MR. SLOTCHIVER: The reason it was withdrawn is because
there are cases pending in Berkeley County, Charleston
County, and Dorchester County. It was agreed upon that the
matter would be heard in Charleston County first. There was
no reason to go forward with the motion; it was withdrawn
without prejudice. And then because of the amendments to
lawsuit that resulted_in Mr. Swanson being named as & party,
which 1s a matter that you may hear later today, because of

the amendments, it was scheduled to be heard on motion to

dismiss. When the motion to dismiss was scheduled in front

of Your Honor, we refiled the moticn for recusal because it
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brought it back ripe again. There was no reason to hear it
if it didn't make a difference. That's why.

THE COURT: I gotcha. I gotcha. But there was a
different plaintiff, yes?

MR. SLOTCHIVER: No.

THE COURT: No, it was -~ okay. Sé when the motion tc
recuse was first filed, the plaintiff was Bank of North
Carolina?

MR. SLOTCHIVERf Well, it's morphed.

THE COURT: No, sir. You ‘have a plaintiff or -~ it's
like being pregnant or not being pregnant. You either have
a plaintiff or you don't have a plaintiff.

MR. HALVERSEN: T think I can address this in the terms
of the substitution order that it was ---

THE COURT: And you represent? You are who?

MR. HALVERSEN: My name is Brent Halversen, and I also
represented Mr. Whitfield.

THE COURT: Okay.

MR. HALVERSEN; And the order speaks for itself. And
it should be in the case file, and I'm sure the bank could
alsc testify or talk about it. But the order states that
it's not —-- the substiiution has no effect on any of the
claims or defenses ghat are raised in the lawsuit. It's
just simply because there was a corporate, you know,

purchase or merger or whatever the transaction was.
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THE COURT: Right. Right.

MR. HALVERSEN: But it was to not affect -- and it's
clear; it says that. And we specifically wanted that
language in that order.

THE CQURT: Right.

MR. HALVERSEN: That it was going to not affect any of
the claims or defenses in the lawsuit. And the fact that
there was scme kind of substitution of the plaintiff would
work no kind of substantive change in the lawsuit.

THE COURT: Right.

MR. HALVERSEN: That's all I wanted to bring to your
attention.

THE COURT: Are there counterclaims?

MR. HALVERSEN: Or the bank's claims as well. Because
it started off as a foreclosure where there were claims of
foreclosure. BAnd then there were counterclaims toc the
foreclosure. And we're all on the same page. We don't want
this corporate merger to have any effect on the fact that
there were relationships, pre-existing relationships,
between Mr. Whitfield and Harbor National Bank ---

THE COURT: Ckay.

MR. HALVERSEN: #-== to be in anyway misconstrued or
disturbed by the fact that there was now somebody else that
owned the bank.

THE COURT: Sure. Which was great warning on you all's
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part.

MR. HALVERSEN: I did the appropriate thing by doing
that.

THE COURT: No guestion about that. But.apparently, in
other words, it wasn't a stock purchase. They didn't go buy
the assets of, they being Bank North Carolina, obviously

didn't just go buy the assets of Harbor Naticnal and leave

‘the liabilities with Harbor National. What they did is they

assumed both the assets as well as the liabilities. Fair to
say, Mr. Limehouse?

MR. LIMEHOUSE: That's my understanding, Judge.

THE COURT: Okay. So what ends up happening is, is
that the true plaintiff and the true defendant at this
point, if there's a counterclaim, obviously is the Bank of
North Carolina, yes?

MR. LIMEHOUSE: VYes, Your Honor. It's & true --—-

THE COURT: All right. &And so the -- if the Bank of
North Carolina is the plaintiff and the recipient of
counterclaims, somebody tell me why Tommy Hartnett who used
to be on the board of Harbor National, why that recuses this
court? Because again, you know, the easiest thing for me is
to say peace out; I'm out. I'm back in chambers. I'll
handle the next few things I got; I'm out of here. That's
the easiest thing. The problem for me, though, gets to be

is that I make this determination now and you go up on
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appeal, and somebody ~- yocu don't hear any -- you should do
that. So it goes up on appeal. And I shouldn't have
recused myself because Tommy Hartnett has nothing to do with
the plaintiff at this point.

MR. LIMEHOUSE: Your Honor =---

THE COURT: Let me finish, and then you'll respond.

And it cgets reversed for that. Then think of the trouble I
put folks, which is why IT'm still hanging with it. I mean;
the easiest of things if I don't want adjudication, get out;
it's easy. The problem is, 1is it can be error. Yes?

MR. HALVERSEN: Thank you. Sorry. Our client has
brought this to our attention. He feels that there was a
connection. 1In his perception, that there was a perception
-~ that his perception is that there was a more than casual
connection between Mr. Goodstein and Mr. Hartnett. And so
we are raising 1t to your attention. And obviously'you will
make your decision, and we're fine with whatever decision
you are going to rule on.

THE CQURT: Okay.

MR. HALVERSEN: We are just raising it because it's
been raised to us.

THE CCURT: .Okay. I understand. Well, let me just
share with you all, it would be helpful in the future when
you raise a motion that has allegations in it, you probably

want to have an affidavit. That would be really, really

Original Transcript of Record

R. 637



10

11

12

13

14

15

16

17
18
13
20
21
22

23

25

20
Bank of North Carolina et al vs. Anthony M. Whitfield et al

helpful. And particularly, when you have something like
this particular instance where the alleged relationship
doesn't even exist anymore. So even 1f there was concern
when Mr. Hartnett was 'on the board of Harbor National, and
he's no longer on the board of Barbor National, and the
liabilities as well as the assets have been assumed by a
whole different entity, goocdness gracicus, where that really
gets to be tenuous. I think it would be error.

Let me just say that Arnold Goodstein is my spouse, I'm
happy to report. And he is the attorney for the Charleston
County Aviation Authority. He does do all of the -+ other

than bond work, he does the legal work for the Aviation

Authority. I like to think he does a good job. Tommy

Hartnett for a limited period of time based on -- in
comparison to other members of the Aviation Authority, he
was there -~ I don't know how long he was there; a couple of

years, three yearé. I really don't know. And y'all say he

‘was there until June of 2014. That sounds about right,

which is a couple of years ago.

And let me share with you that he does have -~ again, I
wish he did have a contract. Maybe he will. Every once in
a while they'll talk about allowing him to have a contract.
But that has not come to fruition; he doesn't have & contact
contract. He is retained just as you lawyers are. Let's

see; and I'm on to paragraph seven.
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I don't remember -- well, by 2014, the Boeing deal was
very much done. And, again, I don't remember when he went
on. And I don't know how involved. I have no information.

An affidavit, again, would've been helpful. But I certainly
don't know how much involvement Mr. Hartnett had in the
Boeing transaction. Arnold had a lot te do with it. I just
simply have no knowledge about how much Mr. Hartnett did.
He may have had some; may have had a lot. I don't know.
Arnold maintains an attorney-client privilege with the
Board. He certainly does ndt have any kind of
attorney~client relationship with Mr. Hartnett; now or has
he ever had, to my knowledge, an attorney-client privilege
with Mr. Hartnett. We certainly never represented him. I
do not agree with paragraph nine. I know they don't have an
extensive professional and personal history. They are
acquaintances. They served together in the legislature.
But they certainly don't have an extensive history, either
professional or personal.
We are not long-standing friends. Mr. Hartnett has
appeared before me in court. He's never been in my home to

my knowledge. And the only reason I say that is that we've

had events in that house since 1988. I don't know if he's
popped in before if we had some political function. I doubt
it. I may have remembered it. I think I would've
remembered it;11 don't. I quite frankly don't know his
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wife's name. So if we're friends, and long-standing
friends, why wouldn't I? And I simply don't -- I don't know
his wife's name. I certainly don't know how many children
he has; don't know their names. So we do not have a
long~standing friendship.

I don't how you'can have an appearance -- I don't know
how I can have an appearance of impropriety or bias or why
this would ever be appropriate for me to recuse myself
because Mr. Hartnett is on the board of'a bank that has been
purchased now by Bank of North Carolina, which now has all
of the assets and liabiiities of that entity. And that I am
told and represented as an officer of the Court, I'm quite
satisfied.that Mr. Limehouse i1s being candid with the Court
that he has no relationship whatscever with the Bank of

North Carclina in terms of any sort of hoard membership or

MR. LIMEHOUSE: That's correct, Your Honor. I can't
speak to the extent of any relationship whatsoever. But I
can confirm that he is not presently on the board of
directors.

THE COURT: He's not a board member. He doesn't govern
the bank.

MR. LIMEHQUSE: Yes, Your Honor.

THE CCURT: Got it. You probably hope he's got a lot

of money in the bank. But you hope everybody's got a lot of
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money in that bank, right? Because you represent them, you
would like them to be able to pay your fee.

Okay. So I don't have any financial and scocial
involvement. My husband doesn't have any financial or
social involvement with Mr. Hartnett. And I simply -~ under
these circumstances, a recusal would be inapproprizte.
Thank you. I deny the motion. ©Now, I understand you all
have some other motions which may take a little while, ves?

MR. OVERSTREET: Your Honor, it's three identical
motions to dismiss. I really don't think they'll take very
long. It's Pretty simple.

THE CQURT: Okay. Very well. Okay, I'm listening to
you.

MR. OVERSTREET: Thank you, Your Honor. Again, David
Overstreet; represent David Swanson. Your Honor, the
correct caption is actually a part of my three motions.
There is an incorrect captiocn in ﬁhe courthouse file.
Essentially, Mr. Swanson has been pulled into these
pre~existing foreclosure cases and i1s now & third-party
defendant.

THE COURT: Okay. Not the firm but Mr. Swanson
individually?

MR. LIMEHQUSE: Yes, ma'am.

THE COURT: Okay. All right.

MR. LIMEHQUSE: But he does still work for the law
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firm. He is a partner with the firm and that is who hired
me. But I am his lawyer individually for purposes of this
case.

THE COURT: Okay.

MR. LIMEHOUSE: We have three motions to dismiss
rending in case numbers 1793, 358, and 1792. Théy are
identical motions to dismiss. The plaintiff's -- excuse me
-~ Whitfield’'s third-party complaints against him.

THE COURT: Okay. I need to have that file.

DEF ATINY: And, Judge, I have extra ccopies of our
motions too if that weculd

THE COURT: All right.

MR. OVERSTREET: Briefly, Ycur Honor, the background of
this is that there are series of foreclosure actigns in
Charleston, Docrchester, agd Berkeley counties. Essentially,
Mr . Whitfield had a number of properties that were financed

originally by Harbor National Bank. And then they got to a-

point and the bank did not renew those loans. Then that led

to these foreclosure actions, and the bank and Mr. Whitfield
had been fighting ever since.

We just recently got brought in. Mr. Swanson, that is,
is a third-party defendant to six different suites. Mind
you, to be clear, Mr. Swanson‘s only involvement is acting
as an isoclated capacity for the bank at variocus points in

time. He never represented Mr. Whitfield in any capacity
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whatsoever.

Essentlially the factual allegations are that he gave
some advice to the bank. And that the bank relied upon that
advice; didn't renew these loans. And now they're saying
that part of that is Mr. Swanson's fault. The kind of next
step that it's grown into is that Mr. Swanson and the bank,
according to the plaintiffs, we're in cahoots together and
arranged this whole scenario, conspired to make this whole

thing up, and that Mr. Swanson actually never did give the

advice. And that is why the loans were never renewed and it

caused these foreclosures. So, essentially, Mr. Swanson has
been deposed in one of the other cases; testified that he
did have the call, he did make a recommendation. But he's
been named in these six suits with the allegation this is
abuse of process and it's civil conspiracy. And he as a
35-~year lawyer at Haynesworth who just won best real estate
lawyer éf the year conspired with the bank to not renew

Mr. Whitfield's loans. And that's why we're here.

We filed our motion to dismiss. It's pretty much a
12{p) (8)motion and this is why. There are six lawsuits.
There is identical langtage in all six lawsults requesting
the same damages in all six suits in the six different cases
pending in three different counties. Under 12(b)(8) when
you have a similar action with the same parties and it's the

same claims seeking the same damages, ycu can't move
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forward. And the case should be dismissed because it's not
particular of any set of damages or any particular set of
facts. Were these cases to go forward, he could recover six
times for the same damages.

And, Your Honor, I actually have a copy of the main
case, the original case, the Charlestén County pleading. 1If
it pleases the Court, I will hand it up. And Your Honor can
see, although the pagination is not the exact same, the
language is the exact same throughout this case and all of
the other cases filed. So my argument essentially is a ~~
it's a Rule 12(f), it's a 14(a). But it's essentially a
12{b) (8) argument that you can't sue a guy you already have
a case against with the same allegations with the same
pérties alleging the same damages. These cases should be
dismissed on their face. And I'm happy to hand this up for
Your Honor.

THE COURT: And I anticipate that I'm going to héar it,
is because it involves different pieces of property.

MR. OVERSTREET: I anticipate you may hear that tco,
Your Honor. The problem is that's not alleged in any of the
pleadings.

THE COURT: Ckay.

MR. OVERSTREET: There's no specific tie to any of the
particular properties. This was a —- frankly, Judge, what

appears to me to be a scorched-earth approach. I'm going to
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pull in a lawyer who never represented me into these six
cases and make his law firm go hire a lawyer and defend him.
And he probably can't get out of it. So we'll just pull him
along for the ride. And it's inappropriate. And
procedurally, it shouldn't go forward. Thank you.

THE COURT: ©Okay. I'll iook at it.

MR. OVERSTREET: Yes, ma'am. |

THE COURT:. It all behooves to make that
representation. Thank vyou. Yes, sir?

MR. BALVERSEN: Yes, Judge Goodstein, my name is Brent
Halversen. I represent Mr. Whitfield.

THE COURT: Yes.

MR. HALVERSEN: Mr. Overstreet‘has not importantly
moved for 12(b) (6) motion stating we haven't stated a cause
of action. He is claiming essentially that you can't make
this same claim here as you're making in the Charleston
case. By way of background, Your Honor, what happened was
there were these loans that came due. The counterclaims
that are gavelman (ph) of his complaint are that he made a
deal to renew toc these loans with the bank. And that they
-- he went to a closing table and they pplled the rug out
from under him. And they claim, one of the corner pieces of
their defense, is they went to Mr. David Swanson to get this
advice as to why they shouldn't close.

The banks moved for a summary judgment, I think it was
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a couple of years ago; that was denied. But since then, we
deposed Mr. Swanson as a witness in those cases. We learned
there's no documentation of any advice. There's no anything
at the law firm; we subpoenaed the law firm for anything.
They said we don't have a single document. This was a
multimillion dollar transaction. And he claims that he gave
this

THE COURT: Who is he? Be careful with the he's.

MR. HALVERSEN: I'm sorry. For the record, Mr. Swanson
claims that he got a call from the bank for advice. And the
bank said yes, we made this call right before the closing to
give this advice which they relied on. The bankvﬁas come
out and said we are relying on our counsel. They have
asserted the advice of counsel defense. Wé went ahead .and
subpoenaed Mr. Swanson's phone records, his office line and
his cell phone line. We made very clear to Mr. Overstreet

at the beginning. Of course, we didn't find the phone call.

That's why we moved to allege the complaint to state that

"the call never happenred. BAnd if the -advice was never given

as they claim it was, we believe fhat's something the jury
can consider under an abusive process for a civil conspiracy
claim. That the bank and the lawyer manufactured this
defense after-the-fact to defend them from this claim that
there was a renewal of the loans. Okay, Your Honor.

So that is the claim. And the advice of counsel
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defense is raised by the bank. The bank has brought
Mr. Swanson into this mess; not us. They've raised it as a
defense. We went to him; he told us this information.
We're merely finding out, corroborating, trying to figure
cut did this really happened. And the evidence we have is
why we moved to amend our complaint. In Charleston County,
the motion was granted and we brought him in as a defendant.
They have sued him six different times in all cof these
outside counties. They have also in your court, Your Honor,
previously brought up Mr. Swanson in the advice of counsel
defense. If you look at their answers, the bank's answers
to éur counterclaims, in the paragraph 13, they say that a
conditicn for fenewing this was his wife sign a mortgage or
a title endorsement be obtained. And further into the --
when the bank answered our counterclaims they said these
counterclaims, abusive process and civil conspiracy, they
said, they admit, the bank has testified that they sought
and received advice in connection with the cloging.

All of their answers in these three cases have raised
Mr. Swanson as a defeﬁse to Mr. Whitfield's claims. They
have argued in this court; filed a memorandum in the
predecessor case that was before it was Rule (40} {j) in the
2012-CP~18+2119 case filed June 23, 2014, on page three,
guote, "on the advice of his counsel, David Swanson, Harbor

refused to close without a title endorsement.” In the
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summary judgment hearing before Judge Dickson, which he
denied the plaintiff's motion for summary judgment, on page
31 and 32, they were advised by their counsel David Swanson.

So they have brought him into Dorchester County. It's
not just not an.issue with Charleston County. They haven't
moved to dismiss in Charleston County. They've answered
those claims. We haven't even had a chance to depose him on
our claim. So, Your Honor, we believe we‘ve'made -- we've
stated a cause of action. If we deposed him and the bank
says, ycu know, we'll withdraw the advice of counsel defense
in Dorchester County, we'd consider withdrawing our claims
in Dorchester County against Mr. Swanson. But, Your Honor,
at this stage what Mr. Overstreet is really doing is arguing
a motion for summary judgment. Itf's not appropriate. These
are plainly issues of fact. We stated a cause of action,
Your Honor. And the bottom line is it's not appropriate to
dismiss these claims on the basis that there’s a lawsult
somewhe;e else because they have raised this defense here.in
this court, Your Honor.

MR. OVERSTREET: Briefly, Your Honor?

THE COURT: Yeah.

MR. OVERSTREET: We're not asking the Court to consider

"anything outside of the pleadings. We're asking the Court

just to look at the four corners of this complaint for our

motion, and the present complaints, these three cases, and
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then what I've just handed up to Your Honor. It's the same
allegations with the same parties over the same claims with
the same damages. 1I'm not saying -- my position is not that
they can't raise the claims; my position is you can't do it
six times. You can do it once. That's why 12(b}(8) is
there. You.can't make repetitive ¢laims for the same damage
with the same parties over the same issues. I'm not raising
this argument in Charleston County.

THE COURT: Let me ask this guestion. Maybe I can
understand a litfle bit better. The Charleston cases
involve generalized allegations cor -- 1 guess it would be
counterclaims if they started as foreclosures?

MR. OVERSTREET: That is correct, Your Honor. They are
counterclaims[

THE COURT: So they're more generalized. It's like
they did things in an improper manner.

MR. OVERSTREET: No, they're all the exact same. The
allegations and all the complaints are the exact same. And
they talk about one piece of property called this Black Rush
property; and that's the Charleston County property. But
they say that was the straw that broke the camel's back that
affected all of these other loans. But You can literally
cut and paste all of the allegations, all of the damages,
everything, from each of the six complaints. And that's why

I'm saying you just can't do that six different times and
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have the exactbéame complaint. Otherwise, he would be able
to get a jury to award him the damages six different times.
And that's why we have 12(b) (8).

THE COURT: I understand that. Can you focus on that
for me?

MR. HALVERSEN: Your Hongr, they have sued
Mr., Whitfield six different times.

MR. OVERSTREET: The bank.

MR. HALVERSEN: In each -- yes, the bank has sued Mr.

_'Whitfield six different times. And the bank heas raised

THE CQURT: Let me stop you on that.

MR. HALVERSEN: Yes, Your Honor.

THE COURT: Six different -~ is it the same lawsuit or
is it six different pieces of property?

MR. HALVERSEN: They're the six different pieces.

‘ Actually, it's more than -- 1it's nine total pieces of

properties.

THE COURT:. Okay. But the lawsuits in the three
counties &o not mirror each other? In other words, each
county involves the properties in that county and the
foreclosures that are associated with those properties?

MR. HALVERSEN: That's right. That's right,'Your
Honor.

THE CCURT: Well, that would be appropriate. And then

there are counterclaims, yes?
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MR. HALVERSEN: Right. Yes. And the counterclaims are
that we had a deal to renew here in Dorchestér County. Thi§
property, I had a deal tc renew this loan. And yocu didn't
renew it and you breached. If there is some kind of -~-

THE éOURT: fhat's the counterclaim against the bank.
Got it.

MR. HALVERSEN: Yes, Your Honor.

THE COURT: All right. Now let's shift to Mr. Swans¢n.

MR. HALVERSEN: Right.

THE COURT: Because what Mr. Overstreet is telling me
is that what -- the suit agéinst Mr. Swanson, it
differentiates between =~ because there is one conversation
and that conversation involved advice to the bank. And on
that basis, there are allegations that there are damages
due. But that suit doesn't differéntiate; it is the same in

each of the three counties. In other words, let's say that

-+ in the Charleston action against Mr. Swanson, there's a

calculation that because of that act, because of that act

MR. HALVERSEN: Right.

THE COURT: «=w that the damages are a million dollars,
okay.

MR. HALVERSEN: Right.

THE COURT: And that allegation has been repeated in

three different counties. And yet these lawsuits are all
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the same alleging one event, one giving of advice that
manifesﬁed damages of a million dollars. But yet that has
been brought in three different counties so that if that
lawsuit was allowed to continue in three different counties
while the damages, the total damages, have been alleged say
in Charlesteon County first, then if that lawsuit is alliowed
to proceed in the other counties there will be $3 million
which -—-

MR. HALVERSEN: I understand the Court's concern.

THE COURT: You understand?

MR. HALVERSEN: I understand.

THE COURT: That's what I understand his argument is.

MR. HALVERSEN: I understand. And those are issues,
which in Charleston County he can file some kind of motion
and say they can't claim damages for what the renewal did
for his Dorchester property. They can claim here in
Charlestcen what the damages are for Charleston. Or if they
want to make it so it's specific on the damages side, Your
Honor ---

THE COURT: Well, not if Mr. -- No, not if Mr. Swanson
lives in Charieéton County. Mr. Swanéon lives in Charleston
County then the action against Mr. Swanson has to be brought

in Charleston County. If Mr. Swanson doesn't live in

Dorchester County, then you don't sue Mr. Swanson in

Dorchester County; you sue Mr. Swanscn in Charleston County.
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See what I'm saying? That's two different --=

MR. HALVERSEN: We're alleging a tort happéned. We're
alleging a tort -- we are alleging that Mr. Swanson
committed a tort as it related to a transaction that is
here.

THE COURT: But you sue a defendant where the defendant
resides. Right? Why don't you sue -~

MR. HALVERSEN: I think that's a venue =—-

THE COURT: Yeah, right.

MR. BALVERSEN: As a matter of venue, we can. But they
have started this action here. And we can choose who are
defendant is. T don't think they've raised any
jurisdicticnal arguments as to why we can’'t sue him in
Dorchester County as a matter of venue. I think what they
are trying to claim is, you know, you have &ll of these
multiplicity of suits that all sound the same, and you're
doing the same thing in these different counties.

THE CQURT: Right.

MR. HALVERSEN: But, Your Honor, it is the bank that
has brought Mr. Swanson in and substantiates our‘claim that
there was a connection to =~-—-.

THE COURT: I get that. TI.get that. I don't know why
we're having =~ where the failure to communicate is
happening. I get that.

MR. HALVERSEN: Ckay.
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THE COURT: But what he is -« I want you to tell me why
he's wrong. What he has said is that your action is
identical in all three counties, ockay. But you're not
separating them out to the properties in those different
counties. Because remember, I asked him after his argument,
I said I can anticipate, Mr. Overstreet, that I'm going to
be told in a moment well the reascon that the action is being
brought in the different counties is because it touches and
concerns those properties in the county, that that's why.

MR. HALVERSEN: Right.

THE COURT: And you didn't tell me that in your
response. What you said was, "Well, they raised this
defense. And so because they raised this defense, we can
Jjust sué him because they raised this defense."

MR. HALVERSEN: It's the reason why there is a renewal

that didn't happen in this county, Your Honor. That's the
reason why. It's because they said in Dorchester too, we
went to Mr. Swanson -- the bank is saying this. 1In

Dorchester County, we went to Mr. Swanson and that is.the
reason why we didn't renew Dorchester County. So how can we
not allege him as part of the problem of why these loans
didn't get renewed when Mr. Swanson was involved in the
transaction here pursuant to what the bank is saying. It's
in the pleadings. I'm not going outside of the four corners

of the complaint either. I'm going inside the pleadings.
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This is in the pleadings, Your Honor.

THE COURT: "Okay.

MR. HALVERSEN: Each case number delineates what each

property that it pertains to.

THE COURT: Okay. All right. I got it. Proposed

orders, please.

MR. OVERSTREET: Thank you, Your Honor.

THE COURT: Thirty days. Thank you. Anything else?

That's it?

MR. LIMEHQUSE: That is it.

THE COURT: All right. Very well. You're going to

have to do two for me, please.

MR. OVERSTREET: Yes, ma'am. You mean three?

COURT: Four.

'MR. OVERSTREET: Three for the three cases you mean?

THE COURT: Six. Because you got the recusal.

MR. OVERSTREET: Okay. Right.

THE COURT: And then you got the other one.
MR. CVERSTREET: Right.
THE COURT: And you have rno problem with the

representations that

included in the order,

MR. LIMEECUSE:

MR. COVERSTREET:

you made on behalf of the bank be
right?
Your Honor.

That's correct,

Three pending cases and the recusal,

so it would be four orders, right?
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THE CQURT: No; There;s a recusal motioﬁ iﬁ each.
MR. OVERSTREET: Six.

THE COURT: You are going to be guite busy.

MR. OVERSTREET: Sorry. Sorry, six. Yes, ma'‘am.
THE COURT: You are going to be guite busy.

MR. HALVERSEN: Your Honor, you would also like us to

prepare a proposed order as well?

THE COURT: You only have three; he has six.
MR. HALVERSEN: Okay. I'm with you.

THE COURT: Thank you, gentlemen, so much.
MR. OVERSTREET: Thank you, Your Honor.

* ok ok k%

(The proceeding concluded at 12:53)
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