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STATE OF SOUTH CAROLINA } IN THE COURT OF COMMON PLEAS
% FOR THE NINTH JUDICIAL CIRCUIT
COUNTY OF CHARLESTON } . CASE NUMBER: 2016-CP-10-4112
JANE DOE, an adult woman over  }
the age of 18, }
}
Plaintiff, ; % % ::
. =t 0
2V =
} 0 -
TCSC, LLC, d/b/a HENDRICK ~ } =,
TOYOTA OF NORTH } ?ﬁfi o
CHARLESTON, } ﬁ oih E
} = ™
Defendant.  } 25 A
) c

ORDER DENYING DEFENDANT’S MOTION
TO COMPEL ARBITRATION AND STAY LITIGATION

This matter came before the court for a hearing on Defeﬁdant’s Motion to Compel
Arbitration ahd to stay the instant litigétion under the Federal Arbitration Act, 9 U.S.C. §1, et seq.;
[the “FAA”] which ;Nas filed on December 9, 2016. The Plaintiff filed a Memorandum in
Opposition to Defense Motion to Compel Arbitration on February 17, 2017 and a Supplemental
Memorandum in Opposition to Defense Motion to Compel Arbitration on'February 22,2017. Orél
argument was heard in the matter on February 22, 2017 from Edward D. Bl;ckley, Jr., attorney for
the Defendant and Anthony E. Forsberg, attorney for the Plaintiff. At the conclusion of the
argument, the court took the matter gnder advisement. Upon further consideration of the oral

argument, a review of the written submissions of the parties and the record before the court,
| additional oral argument was requested. In advance of that additional argument, Plaintiff filed an

Affidavit of Jane Doe in Support of Plaintiff’s Memoranda in Opposition to Defendant’s Motion to

Compel Arbitration on March 31, 2017. The parties reconvened before the court on April 4, 2017
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with Edward D. Buckley, Jr. and _I\(Iichola's J. Rivera appearing on behalf of thé Defendant and
Anthony E. Forsberg appearing for the Plaintiff. Based on the oral arguments, submissions of the
parties, the record before the court and the caselaw of this State, for the following reasons, I hereby
find that the Defendant’s Motion to Compel Arbitration and to stay the instant litigation is DENIED. -

'SUMMARY OF THE CASE

On or about June 11, 2011, Plaintiff purchased a 2011 Toyota RAV 4 from Rick Hendrick -
Toyota Scion of North Charleston, the Defendant in this matter. It is alleged that as part of that
vehicle purchase sales documentation, she was presented with and signed a document entitled
“Arbitration° Agreement”, which document was attached to the Defendant’s Motion to Compel _
Arbitration and which forms the contract basis for the Defendant’s motion. That document states,
in pertinent part:

Any claim or dispute, whether in contract, tort, statute or otherwise...between you

and us...which arises out of or relates to your credit application, purchase, lease or

condition of this vehicle, your purchase, lease agreement or financing contract or any

resulting transaction or relationship...shall, at your or our election, be resolved by
neutral, binding arbitration and not by a court action. '
The Plaintiff acknowledges in her filed Affidavit that she did sign the Arbitration Agreement.

The Complaint alleges that some four years and seven months-later, on December 16, 2015,

Plaintiff found herself at the same dealership to receive service on her previously purchased 2011

RAV 4. During that visit, she spoke With Richard Smith, an employee and salesman for the

Defendant. As she was curious to see if she could potentia_]ly afford to purchase a new car, Smith
héd the Plaintiff complete a credit application, and in doing so the dealership collected persohal and
private identifying data from the Plaintiff including her name, address, telephone number and birth
date, among other information. After d;sépssing some potential vehicles for purchase and the cost

of the same, the Plaintiff did not choose to purchase a new vehicle from the Defendant dealership
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thatday. Plaintiffalleges that Smith thereafter persisted in contacting the Plaintiff by telephone over
the following weeks in order to convince her to buy another car from the Defendant dealership.

Ultimately the Plaintiff purchased a vehicle from a different dealership. The Complaint
alleges that on January 19, 2016 at 10:20 am, Smith called from the Defendant dealership to follow
up on the Plaintiff as a prospective sale. The Plaintiff informed him that she had already purchased
a vehicle elsewhere. It is then alleged that within ten minutes of learning that the sales lead he had
been working since December 15,2015 was dead, on January 19,2016 at 10:30 am,‘ Richard Smith,
acting as an employee and agent of the Defendant, posted the following ad on Backpage.com, a
sexually oriented website used to offer and solicit sexual encounters including prostitution:

Needing it Now - 35

Posted: Tuesday, January 19,2016 10:30 am

I really need a good pounding. My husband is

always out of town and I can host. 843-XXX-XXX (redacted)

Send pictures and ask for [Jane Doe]

Poster’s age: 35

Location: Charleston, Mt. Pleasant
Post ID: 12XXXX81 charleston

Finally, the Plaintiff states in her Complaint that thereafter, within hours, she began to receive phone
calls and texts on the personal and private cell phone number she had g}ven the dealership through
Smith from individuals indicating (in explicit terms) that tﬁey sought to meet with her for sexuel
encounters in response to the Backpage.com advertisement posted by the employee of the
Defendant. Itis this disturbing, outrageous aﬁd incredibly invasive internet posting which forms the
basis of the Plaintiff’s .ailegations in the instant litigation.

The Plaintiff initiated litigation against the Defendant alleging several causes of action

sounding in tort, specifically the torts of Outrage, Intentional Infliction of Emotional Distress,
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Invasien of Privacy, Defamation/Libel Per Se; General Negligence, Gross Negligence, Negligent
Hiring, Negligent Training and Negligent Supervision. The Defendant filed an Answer on October
11, 2016 and thereafter moved to. compel arbltratlon on December 9, 2016 relymg upon the
existence of the 2011 Arbltratlon Agreement.

" ltis tfre Plaintiff’s i)osition that the Arbitration Agreement she signed in 261 1 as part of her

separate and distinct purchase transaction of a vehicle from the Defendant’s dealership did not

. contemplate such outrageous acts as were allegedly committed against her in 2016 and as such, the

2011 Arbitration Agreement does not apply to the torts alleged to have been committed by the
Defendant and its agents, servants and employees. This court agrees. N

STANDARD OF REVIEW

- The Arbitration Agreement atissue herem is govemed by the F AA' butthe FAA’s “Savmgs .
Clause”, 9 U.S.C.A. § 2 (West), states, in pertinent part." .

A written provision in any.. .contract evidencing a transaction involving commerce
to settle by arbitration a controversy thereafter arising out. of. such contract or
transaction... shall be valid, irrevocable, and enforceable, save upon such ground
as exist at law orin ggultv for the revocatton of any contract

: \Arbltratlon is a matter of contract law and is* avallable only when the parties mvolved
contractually agreed to arbitrate. Towles w. Umted Healthcare Corp., 338 5.C.29, 524 S.E.2d 839
(Ct. App. 1999). S_impson v. MSA of Myrtle Beach, Inc., 373 S.C. 14, 644 S.E.2c_i 663 (2007).

Arbitration will be denied if a court determines that no agreement to arbitrate existed. Lucey v.

~ Meyer, 401 S.C. 122, 139, 736 S.E.2d 274, 283 (Ct..App. 2012). In.determining whether an

agreement to arbitrate exists, “the court should apply ordinary state-law principles that govern the

formation of contracts.” Johnson v. Circuit City Stores, 148 F.3d 373, 377 (4th Cir.1998) (qnoting ;

' The parties to this case concede as much in their respective briefs.
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First Options of Chicago, Inc. v. Kaplan, 514 U.S. 938, 115 S.Ct. 1920, 131 L.Ed.2d 985 (1995));
see also Arra’ntsbv. Buck, 130 F.3d 636, 640 (4th Cir.1997) (“Courts decide whether there is an
agreement to arbitrate according to common law principles of contract law.”). Additionally, the UsS.
Supreme Court has held that “[a]rbitration is a matter of contract, and the FAA requires courts to
honor parties’ expectations.” AT&TMobzlzty LLCwv. Concepc:on 563 U.S. 333, 351, 131 S. Ct.

1740, 1752 179 L. Ed. 2d 742 (2011).

_LAW AND ANALYSIS .

In her two memoranda filed in opposition to the Defendant’s Motion to Compel Arbitration

“and at oral argument, the Plaintiff raised several grounds for denying the enforceability of the

Arbltratlon Agreement whrch are summanzed as follows: (1) the “outrageous and unforeseeable

_torts exception” prevents arbxtratlon of her present clalms (2) that there was no meeting of the mmds

* astothe Arbitration Agreement, (3) that the Arbitration Agreement constituted an adhesion contract

and (4) that the Arbitration Agreement was unconscionable and therefore unenforceable.

For reasons more 'full)'; explained herein below, I conclude as a matter of law that the

“outrageous and unforeseeable torts alleged to have been committed against the Plaintiff in this

matter in January 2016 could not have been ‘contemplated. by the parties when they entered into the

2011 Arbitration Agreement. I further find that by applying the expéctations of a reasonable man,

- it could not have been the intention of the parties to include such outrageous torts in the 2011

Arbitration Agreement so there was no meeting of the minds between the parties. I find that because -
a party cannot be required to submit to arbitration a dispute which shé has not agreed to submit, the
2011 Arbitration Agreement does not apply to the present dispute that has arisen between the parties.

Finally, I find that the Arbitration Agreement constituted an unconscionable adhesion contract which

~ “is voidable at law. On essentially similar facté, the Supreme Court of South Carolina has reached
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the same conclusion, which precedent I find supports my determination on the matter under

consideration.

I. The Outrageous and-Unforeseen Torts Exception Applies to This Case
In the matter of Aiken v World F inanee Corp. of SC,373 S.C. 144, 644 S.E.2d 705 (2007),
the consumer plaintiff signed several arbitration agreements in connection with obtaining loans from
the defendant company. In order to apply for those loans, the plaintiff was required to provide '
certain non-public, personal information to the defendant. At some point thereafter, employees of
the defendant miSappropriated the personal and private information of the plaintiff and used it to
obtain sham loans and t6 pocke§ the proceedsuof those loans. Upon learning his pefsonal information
had been misused in this fashion, the plaintiff brought an action against the defendant business for
outrage and emotional dlstress negligence, negligent h1rmg and supervnslon and unfair trade
practices. The defendant answered, moved to dismiss and also ﬁled a motion to compel arbltratlon
The trial court denied the defendant’s motion to compel arbitration. _ Thereafter the Court of Appeals
affirmed. On certiorari, afﬁrming the lower court, the South Carolina Supreme Court held:
. Both state and federal policy favor arbitration of disputes'and unless a court can say
with positive assurance that the arbitration clause is not susceptible to any
. interpretation that covers the dispute, arbitration should generally be ordered. 4
* Zabinski v. Bright Acres Assocs., 346 S.C. 580, 596-97, 553 S.E.2d 110, 118-19
(2001). However, arbitration is a matter of contract and a party cannot be required -
to submit to arbitration any dispute which he has not agreed to submit. /d. at 596, 553
S.E.2d at 118. Given these principles, courts generally hold that broadly-worded
. arbitration agreements apply to disputes in which a “significant relationship” exists
- between the asserted claims and the contract in which the arbitration clause is
contained. Id. at 598, 553 S.E.2d at 119 (quoting Long v. Silver, 248 F.3d 309 (4th
Cir.2001)). '
Aikenv. World Fin. Corp. of S. C, 373 S.C. 144, 149-150, 644 S.E.2d 705, 708 (2007)

I find that the matter presently before this trial court is squarely on point with the Aiken case. -

The torts allegedly committed against the Plaintiff in the matter sub Judice bear absolutely no
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relationship, much less a significant relationship, to the 2011 Arbitration Agreement’s stated scope

of:

Any claim or dispute, whether in contract, tort, statuté or othevrwise...between you

and us...which arises out of or relates to your credit application, purchase, lease or

condition of this vehicle, your purchase, lease agreement or financing contract...
Counsel for the Defendant stated during oral argumen't that the reason the Plaintiff found heréelf at
the dealership in December of 2015 was because of an ongc;ing relationship which had commenced
with her purchase of the 2011 Toyota RAV 4 in June of 201 1. Specifically, counsel argued that the
dealership had occasionally sent mailers to the Plaintiff in order to entice her to trade in her 2011
vehicle for anofher. Essentially, the Defendant ‘argued that but for the 2011 car purchase, the

, C

Plaintiff would not have been sent the trade-in mailers and therefore would not have found herself

present in the dealership nor would she have independently contemplated the potential of purchasingv

" another vehicle from the dealership. I find this claimed connection to be t0o tenuous to bring the

December 2015 meeting betweeh Plaintiff and Smith or the January 2016 alleged tortious acts under

_.the penumbra of the 2011 Arbitration Agreement. Again, I find support for this opinion within the

four corners of the Aiken case which states: :

[Defendant] primarily argues that because [Plaintiff’s] contracts with [Defendant]
gave the conspirators access to [Plaintiff’s] information in order to carry out their
crimes, there is a significant relationship between [Plaintiff’s] claims and the
underlying loan agreement, thereby warranting arbitration, We find this argument
unpersuasive. In our opinion, the “relationship” asserted by [Defendant] between
[Plaintiff’s] tort claims and the parties’ prior dealings under the loan agreements
hardly rises to the level of “significant.” Applying what amounts to a “but-for”
causation standard essentially includes every dispute imaginable between the parties,
which greatly oversimplifies the parties’ agreementto arbitrate claims between them.
Such a result is illogical and unconscionable. See Seifert v. U.S. Home Corp., 750
S0.2d 633, 638 (Fla.1999) (“[T]he mere fact that the dispute would not have arisen
but for the existence of the contract and consequent relationship between the parties
is insufficient by itself to transform a dispute into one ‘arising out of or relating to’
the agreement.”). See also, The Vestry and Church Wardens of the Church of the
Holy Cross v. Orkin Exterminating Co., Inc.,356 S.C. 202,209, 588 S.E.2d 136, 140
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(Ct.App.2003) (“[TThe mere fact that an arbitration clause might apply to matters
beyond the express scope of the underlying contract does not alone imply that the
clause should apply to every dlspute between the parties.”). (emphasis added)

Aiken v. World Finance Corp. of SC, 373‘-S.C. 144, 149, 644 S.E.2d 705, 708 (2007).

In other words, a plaintiff’s claims raised in a Complaint must have a significant relationship to the

contract for the arbitration agreement to cover the lawsuit in question. Adopting the language of our

Supreme Court, I find the mere fact that the Plaintiff may have received a tradefin mailer from the

Defendant; or that she had returned to 7the"dealership to service her car purchased in 2011, is -

_insufficient to' create a “significant relationship"'between the asserte’d claims. .and the 2011

Arbitration Agreement Likewise, I ﬁnd the suggestlon of Defendant that the dlspute would not have

arisen but for the’ ex1stence of the 2011 sa]es contract 1nclud1ng the Arbltratlon Agreement and the

consequent relatlonshlp between the partles is 1nsufﬁc1ent by 1tself to transform the present dlspute
into a one’ arlsmg out of or relatmg to” the 2011 Arbltratlon Agreement To av01d an 11]og1cal and ‘

’ 'unconsc1onable result | fmd that the 201 1 Arbltratron Agreement has no apphcatlon to the alleged ,

2016 torts. R )
In analyzmg the proper apphcatxon of law in Azken the Supreme Court went on to state

[W]e pronounce a more deﬁmtlve rule for determmmg whether a s1gmficant .
o relatlonshlp exists between a dispute between parties to a contract and the underlying _ -
-contract, thereby 1mphcatmg an arbitration agreement in the' contract. Because even
the most broadly-worded arbitration agreements still have limits founded in general .
' - ‘principles of ‘contract law, this Court will refuse fo_interpret any arbitration
: agreement as applying to outrageous torts that are unforeseeable toa reasonable
corisumer in the context oj normal business dealings. - :

“In thls case, we ﬁnd the theft of [Plamtlff s] personal . 1nformat10n by [Defendant s]

. employees to be outrageous conduct that [Plaintiff] could not possnbly have foreseen
when he agreed to do' business w1th [Defendant]. Consequently, in signing the
agreement to arbitrate, [Plaintiff] could not possibly have been agreeing to provide
an alternative forum for settling claims arising from this wholly unexpected tortious
conduct. Accordingly, we hold that [Plaintiff’s] claims for unanticipated and
unforeseeable tortious conduct by [Defendant’s] employees are not within the scope
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of the arbitration agreement with [Defendant].’

This Court merely seeks, as a matter of public policy, to promote the procurement
of arbitration in a commercially reasonable manner. To interpret an_arbitration
agreement to apply to actions completely outside the expectations of the parties
would be inconsistent with this goal.

Aiken v. World Fin. Corp of S.C., 373 S.C. 144 151 644 S.E.2d 705, 709 (2007) (emphasrs
supphed) \ : ,

Just as m A:ken it would be absurd for this court to ﬁnd that the Jane Doe Plaintiff in this.

action, actmg asa re}asonable person at the time she was purchasing her car in 2011, would have

foreseen that nearly five years later upon a return visit to the same dealership an employee would
mlsapproprlate her personal private mformation and place 1t on a sex website. The Aiken Court:

stated ina footnote

' [T]he rule we set forth today is based on the.concept of the expectatlons ofa
“reasonable man,” a standard deeply rooted in tort law. Therefore, a detérmination
of foreseeability under the rule is to be made from the standpomt of the injured party;
not this Court. We do not believe that this Court should proclaim that fraudulent acts
~ suchas identity theft are foreseeable in the course of normal busmess dealmgs _

' Azken v. World Fin. Corp ofS C,373 S C. 144,151, 644 S.E. 2d 705 709 (2007)

LikeW1se th1s trial court nw1ll not proclaim as foreseeable the'outrageous and tortious acts of the
Defendant or Defendant S employees in this matter As she sat across from a salesperson in June‘

of 2011 51gn1ng documents to consummate the purchase of her new car, 1nc1udmg the very

Arbitratlon Agreement at 1ssue in thlS motion, the Plamtiff could never have foreseen the outrageous

‘events that unfolded on January 19, 2016. If the p0851b111ty of such alleged tOI’thUS conduct by the

Defendant had been foreseeable, any reasonable consumermost certainly would not have agreed to

‘buya _vehicle_from that dealership. There can be no question that in 2011 the Plaintiff? herein-did

not knowingly agree to arbitrate her present claims arising out of such unforeseeable and outrageous

conduct. As a matter of public policy, as the facts are virtually indistinguishable, it yvould be
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inconsistent with the law of the Aiken case for this court to find that the instant Plaintiff’s claims
arising from the outrageous and unforeseeable conduct of the Defendant’s employee are subject to
the 2011 Arbitration Agreement. I find that they are not.

H. The Continued Viabiliti/ of the Outrageous and Unforeseen Torts Exception
Despite the Concepcion line of U.S. Supreme Court Cases

The Defendant also argued in support of its Motion to Compel Arbitration that by way of the

. Supremacy Clause, the Concepcion  line of US Supreme Court cases trump South Carolina law on
the issue of whether the Federal Arbitration Act, 9U.S.C. §1, et seq,. displaces state laws prohibiting

outright the arbitration of a particular type of claim. While it may be true that the FAA does have

this effect on state laws directly addressing only arbitration agreements, this court is not confronted

with a State law, rule or caselaw that “outright prohibits” a particular type of claim. Rather, in

' keeplng with the Savmgs Clause of the FAA3 since the 2011 Arbitration Agreement in this case is

a contrac_t, and since South Carolina and US Supreme Court case law requires courts to honor the

parties’ expectations“ embodied in their contracts, the “outrageous and unforeseeable tort exception”

_ - which our Supreme Court has held is grounded in the general contract pr1nc1ple of effectuatmg the

parties contractual expectations - can apply equally to any contract. As such, the exception is a

2 The US. Supreme Court cases of Doctor’s Assocs., Inc. v. Casarotto, 517 U.S. 681, 116 S.Ct. 1652, 134
L.Ed. 2d 902 (1996), AT&T Mobility, LLC v. Concepcion, 131 S.Ct. 1740, 179 L.Ed. 2d 742, 563 U.S. 333 (2011)
and DIRECTV, Inc. v. Imburgia, 136 S.Ct 463, 193 L. Ed.2d 365 (2015) were all bnefed and argued by the
Defendant at oral arugment.

3 A written provision in any...contract evidencing a transaction involving commerce to settle by arbitration
a controversy thereafter ansmg out of such contract or transaction, or the refusal to perform the whole or any part
thereof, or an agreement in writing to submit to arbitration an existing controversy arising out of such a contract,
transaction, or refusal, shall be valid, irrevocable, and enforceable, save upon such grounds as exist at law or in
equity for the revocation of any contract. 9 U.S.C.A. § 2 (West)

% “Arbitration is a matter of contract, and the FAA requires courts to honor parties’ expectations.” AT&T

Mobility LLC v. Concepcion, 563 U.S. 333; 351, 131 S. Ct. 1740, 1752, 179 L. Ed. 2d 742 (2011)
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“ground that exists in law or at equity for the revocation of any contract” as contemplated by the
FAA’s Savings Clause, 9 U.S.C. '§ 2 (West) and does not conflict with Federal substantive law of
arbitrability.

Further buttressing my conclusion in this rh_atter is the more recent case of Parsons v. John |
Wieland Homes & Neighborhoods of the Carolinas, Inc.,418 S.C. 1, 791 S.E.2d 128, (2016), reh'g
denied (Oct. 24,2016). In that mattcr, the South Carolina Supreme Court addressed the Supfemacy
Clguse argument and reaffirmed the viability of what has come to be known as the “outrégeous and
unforeseeable torts exception’; to the policy of the United States and South Carolina courts favoring.
arbitratior; of disputes. . It is upon this excéption that the Plaintiff relies, among other"t.hings,i in
resisting the defense’s motion to compel arbitration. In Parsons, a majority of the Court held that

the “outrageous and unforeseeable torts exception” remains a viable principle of law in South

Carolinaafter Concepcion, because it embodies a generally applicéble principle of cont_fact law, that

being effectuating the intent of the parties, a bedrock principle of contract law that is not applic'ab‘lve
only-to arbitration contracts. | |

In the concurring and d{ssenting op‘inion of Justice Hearn, it was stated that abolishing the -
exception, Whiéh the defehdant in this motion argﬁéd is applicable oﬁly.t_o arbitration, could lead to |
absurd results, such as forcing partiés to arbitrafe _behayior that they clearly did not .contem'plate
upon entering the contract or arbitration agreement; Id ét 791 S.E. 2d 128, 134-1 35. Seebalso, Doe
v. Princess Cryise Lines, Ltd., 657 F.3d 1204, 1214 (1 1th Cir. 2011) (“Even though there is [a]
presumption in favér of arbitration, the courts are not to twist the language of the contractto achiéve
a result which is favored by federal policy i)ut éontfafy to the intent of the parties.” (additiohal
citation omitted) (internal quotation and alteration marks omitted)); See also, e.g., Koon v. Fares,

379 S.C. 150, 155, 666 S.E.2d 230, 233 (2008) (explaining a contract “interpretation which
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establishes the more reasonable and probable agreement of the parties should be adopted while an
interpretation leading to an absurd result should be avoided”™). It is this absurd result the Defendant
seeks and which this court refuses to allow.

In her dissent in Parsons, which was joined by Justices Hearn and Beatty (thus resulting in
a majority of the Court preventing Justices Pleicones and Kittredge from overruling Aiken and its
progeny) Acting Justice Jean Toal stated eloquently, “[a]s I read our precedents, the so-called
‘outrageous and unforeseeable tort exception to arbitration’ is merely a label for this Court's
application of a longstanding contract principle - effectuating the parties’ contractual expectations.”

Parsons, at 791 S.E. 2d 128, 137. She characterized the label attached to the exception as “...a

misnomer. The analysis underlying the exception - defining the scope of the agreement by

effectuating the parties’ contractual expectations - is equally applicable to contracts and

arbitration agreements.” ld. af 137. (emphasis added).
 Because the legal principle of effectuating the parties’vexpectations relative to a contract |

applie§ eqﬁally to arbitration agreementé and other contracts alike, this court finds that doing so is
contemplated by the FAA’s Savings Clause and therefore is a proper ground upon Which to
determine whether to apply the Arbitration Agreement at issue here. I find that the parties could not
reasonably have expected the alleged torts to have occurred and therefore they could not have agreed
to arbitrate them.

III. No Meeting of the Minds

South Carolina common-law has long requfred that, in order to have é valid and enforceable
contract, there mu‘st be a meeting of the minds between the parties with regafd to all essential and
material terms of the agreement. Hughes v. Edwards, 265 S.C. 529, 220 S.E.2d 231 (1975). The

“meeting of minds” required to make a contract is not based on secret purpose or intention on the
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part of one of the parties, stored away in his mind and not brought to the attention of the other party,
but must be based on purpose and intention which has been made known or which, from all the
circumstances, should be knowﬁ. Player v. Chandler,299S.C. 101, 105, 382 S.E.2d 891, 893-894
(1989). In the instant case, the Defendant éeeks to enforce an arbitration agreement entered into
during the purchase of an automobile in 2011 in order to prevent the Plaintiff from bringing personal
injury claims in State Court which arose not from the “credit application, purchase, lease or

condition of [that] vehicle” as stated in the 2011 Arbitration Agreement, but rather which arose from

the wrongful conduct of the Defendant’s employee nearly five (5) years after the unrelated vehicle
purchase was consummated. Certainly no reasonable ‘éerson presented with fhe 2011 Arbitration
Agreement as part of a car sales package would ever conceive that the agreement could extend to
cover the I;laintiff’s present claims of wrongdoing on the part of the Défendant and its employee.
Considering the mechanics of a typical car sale, a buyer presented with multiple pages of
documentation to sign in order to close the deal would never consider that an arbitration agreement
which refers to potentially having to arbitrate claims arising from the “credit application, purchase,
lease or condition of this vehicle” could reasonably include arbitrating claims arising if a salesperson
outrageously violated the persoﬁa] privacy of the buyer some five years after the fact in connection

with a wholly separate, potential, unconsummated car deal. In this particular case, the Defendant

didnot bring this possibility to the attention of the Plaintiff, nor did she ever contemplate it, as stated

in her Affidavit. As there was no meeting of the minds on this essential and material term when the
parties entered into the 2011 Arbitration Agreement, the arbitration contract is aeemed void ab
initio. If no contract existed, it cannot be used to subject the Plaintiff’s present claims to arbitration.

Arbitration is a matter of contract law and is available only when the parties involved

contractually agreed to arbitrate. Towles v. united Healthcare Corp., 338 S.C.29, 524 S.E.2d 839
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(Ct. App. 1999); Simpson v. MSA of Myrtle Beach, Inc., 373 S.C. 14, 644 S.E.2d 663 (2007).
Arbitration will be denied if a court determines no agreement to arbitrate existed. Lucey v. Meyer,
401 S.C. 122,139, 736 S.E.2d 274, 283 (Ct. App. 2012). In determining whether an agreement to
arbitrate exists, “the court should apply ordinary state-law principles that govern the formation of
contracts.” Johnson v. Circuit City Stores, 148 F.3d 373, 377 (4th Cir.1998) (quoting First Options
of Chicago, Inc. v. Kaplan, 514 U.S. 938, 944, 115 S.Ct. 1920, 131 L.Ed.2d 985 (1995)); see also
Arrants v. Buck, 130 F.3d 636, 640 (4th Cir.1997) (“Courts decide whether there is an agreement
to arbitrate according to common law principles of contract law.”). Applying the common law
gontracf principle that there must be a méeting of thé minds, I find no égreement to arbitrate existed
between these partiés.

IV. The Unconsiconability of Arbitration Agreement and Adhesion Contract

Pursuant to the South Carolina Commercial Code, a contract, or a clause ofa contract, may
be attacked at law. if it was unconscionable at the time it was made. S.C. Code .Ann. § 36-2-302
(1976). Asrecognized by the FAA’s Savings Claus’é, this is a separate ground which exists at law -
or in equity for the revocation of any contract which does not apply solely to arbitration contracts.
“If the court finds that a contract clause waé unconscionable at the time it was made, the court may
refuse to enforce the contract clause or limit the application of the unconscionable clause to avoid
any unconscionable result.” S.C. Code Ann. § 36—2—302(1) (1976), Lack.ey V. Green/ Tree Fin.
Corp.,330S.C. 388,397,498 S.E.2d 898, 903 (Ct. App. 1998). ‘Unconscionability is characterized
by the “absence of meaningful choice on the part of one party due to one-sided contract provisions,
together with terms which are so oppressive that no reasonable pefson would make them and no fair
and honest person would acceptthem.” Fanning v. Fritz’s Pontiac-Cadillac—Buick Inc., 322 S.Cl

399,402,472 S.E.2d 242, 245 (1996) (emphasis added) (citing Jones Leasing v.l Gene Phillips and
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Assocs., 282 S.C. 327, 318 S.E.2d 31 (Ct. App.1984)), Lackey v. Green Tree Fin. Corp., 330 S.C.

388, 395, 498 S.E.2d 898, 902 (Ct. App. 1998).

“A determination whether a contract is unconscionable depends upon all the facts and
circumstances of a particular case.” Holler v. Holler, 364 S.C. 256, 269, 612 S.E.2d 469, 476 (Ct.
App. 2005), quoting 17A Am. Jur 2d Contracts § 279 (2004). Absence of meaningful choice on
the part of one party speaks to the fundamental fairness of the bargaining process. Simpson v. MSA
of Myrtle Beach, Inc., 373 S.C. 14, 644 S.E. 663 (2007). “In determining whether a contract was
tainted by an absence of meaningful choice, courts take into account the nature of the injuries
suffered by the plaintiff; whether the plaintiff is a substantial business concern; the relative disparity
in the parties’ bargaining power; the parties’ relative sophistication; whether there is an element of
surprise in the inclusion of the challenéed >clause; and th¢ conspicuousness of the clause.” Id. at 25,
644 S.E.2d at 669. As tl;e South Carolina Supreme Co'urt noted in Simp;von, the “loss of the right
to a jury trial” and foregoing statutorily provided remedies are also relevant to this determination.-
Id at27, 644 S.E.Zd at 670. Furthermore, an adhesion contract for the purchase of an automobile
receives “considerable skepticism”. Id. at 27, 644 S.E.2d at 669-670.

An adhesion contract is a standard form contract offered on a “take-it-or-leave-it” basis
where the terms are not negotiable. Munoz v. Green Tree Fin. Corp., 343 S.C 531, 541 ,542 S.E.2d
360,365 (2001). Asexplainedin Yorkv. Dodgeland of C'olumbia, Inc., 406 S.C. 67, 86, 749 S.E.2d
139, 148-149 (Ct. App. 2013), in the context of a typical vehicle sale, aside from the name of the
desired vehicle and cost figures dependent upon the agreed price, the remaining terms of a vehicle

sale, many of which are quite significant, are pre-printed and, presumptively, non-negotiable. Such

- pre-printed terms include, inter alia, disclaimers of warranty, arbitration provisions, prejudgment

interest, attorney’s fees, choice of law, and severability clauses. In the case sub judice, the Plaintiff
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alleged by Affidavit that the 2011 Arbitration Agreement was one of many documents presented to
her during the consummation of the purchase of the 2011 Toyota RAV4 from the Defendant. As
stated in her filed Affidavit, the closing documents were hastily prevsented and they were apparently
represented as necessary to close the deal on the vehicle. |

I find that the Arbitration A greement, as part of the overall package of sales documents, was

an adhesion contract and accordingly, as the South Carolina Supreme Court has opined, warrants

considerable skepticism by this trial court. In Simpson v. MSA of Myrtle Beach, Inc.,373S.C. 14,
26,644 S.E.2d 663A, 669 (2007), quoting the Ohio Supreme Court, our Supreme Court held that “the
presufnptioﬁ' in favor of arbitration clauéés‘ is substantially weaker when there are strong indications’

that the contract at issue is an adhesion contract, and the arbitration. clause itself appears to be

- adhesive in nature. In this situation there arises considerable doubt that any true agreement ever

existed to submit disputes to arbitration.” Williams v. Aetna Fin, Co., 83 Ohio St.3d 464, 700
N.E.2d 859, 866 (1998). |
In determining if an arbitration agreement even existed, i'n'adc'iiti‘on to looking at-whether

there'vwas a meeting of the parties’ minds, this court looks at the nature of the injuries alleged to

~ have been suffered by the plaintiff; whether the plaintiff is a substantial bu‘-‘siness concefn; the

relative disparity in the parties’ bargaining power; the parties’ relative sophistication; whether there

is an element of surprise in the inclusion of the challenged agreement; and the conspicuousness of

‘the arbitration agreement. See, Simpson v.- MSA of Myrtle Beaéh, Inc.,'373 S.C. 14, 644 S.E. 663

(2007). In examining these issues, it is clear that the Plaintiff's alleged injuries were not of the type

- normally considered in a commercial consumer setting such as a vehicle sale. Furthermore, it is

likewise obvious that in the grand scheme of things, the Plaintiff in this matter is not a substantial

business concern of the Defendant; she is but one customer purchasing one vehicle from a major
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automotive sales giant. Her overall impact on the business of the Defendant is presumably
negligible. It is obvious to the court that in the context of the 2011 sales transaction, the Defendant
possessed substantially more bargaining power than the Plaintiff and used that power to its
advantage ih’consummating the vehicle sale in 2011. Aaditionally, the Plaintiff, when compared
to a car dealeréhip, lacks the level of business sophistication relative to the dealership and its sales
people in the context of making a car deal. In the “take it or 'leave it” type of transaction that is a

typicél car deal, the Plaiﬁtiff is normally at a disadvantage. Whether there was any surprise in the

~ inclusion of the Arbitration Agreement in this case is plain to see by the nature of the present

dispute: the Plaintiff could never have suspected that the type of injuries she allegedly suffered at

the hands of the Defendant and its employee could be subject to binding- afbitration. The 2011

B Arbitration Agreement itself is pricons_cionable to the extent it abrogates the Plaintiff’s right to have

a jury of her peers hear and decide the merits of her present claims. This court has the power to

either refuse to enforce the ArBitratiOn Agreementasa Whgle contract or limit tﬁe application of the
;Jnconscipnable clause to éyqid an unconscionable resu'l'_t. I find thét fhe Arbitration Agreement is
unenforceable as a whol>c‘.i | |
| CONCLUSION .. |

In re_s:isting tﬁe Defendant’s Mbtion to Compel Arbitration, the Plainf_iff herein has sought
fo_r the court to define :thc?'scopé of the partie.s’ contractual expectatidns relative to the Arbitrétion
Agreement at issue. _Forvthe reasons exhaustively explained herein, I conclude that the Arb'itra:tion ‘
Agreement does not apply- tb the outrageous and unforeseeable torts alleged by the Plaintiff. 1also
conclude that the 201>1 car sale which produced the Arbitration Agreement was a wholly separate
and distinct event compared to the 2015 meeting between Plaintiff and Defendant’s employee

Richard Smith and his alleged actions taken in 2016 with regard to the Plaintiff’s personal and
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private identifying information. The Arbitration Agreement simply does not relate to or cover the
alleged tortious actions of the Defendant and its employees, servants and agents.
I further conclude that there was no meeting of the minds, nor could there ever have been

a meeting of the minds between the parties, as to the unforeseeable actions of the Defendant’

‘employee Rlchard Smithand the prospective applicability of the Arbitration Agreement to such acts.

' leen that there was no meeting of the minds to include such’ acts in the Arbitration Agreement, it

is axiomatic that there can be no contract tc include them, and if there is no contract, there is no
agreement to_'arbitrate the present dispute arising between the Ptaintiff and the Defendant.
Finally, I additionally conclude that the 2011 ‘Arbitraticn: Agreement was an unconscionable
adhesion contract, worthy of considerable.skepticism ny this courtand I conclude that, based on all
of the‘facts and circumstan.ces of the present matter, there is no donbt that a true agreen_lent never

existed between these parties to submit the Plaintiff’s present disputes with the Defendant to binding

arbitration.

Based on the allegations of the Complaint, the briefs su’bmitted by the parties; oral arguments .

and the information contained in the record, for the reasons set forth herein above, I hereby

ORDER that the Defendant’s Motion'tc Cornpel Arbitration is DENIED. I further

ORDER that this matter is-not stayed and that the parties sha_]]b proceed with litigation

forthwith.

. ANDIT IS SO ORDERED! Q v/\ MQM\L

A’P’\t [ 2(0 ,2017 _ ' The Honorable R. Markle Dennis, hZé
Charleston, SC - Presiding Circuit Court Judge fort
: ' Ninth Judicial Circuit
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IN THE COURT OF COMMON PLEAS

STATE OF SOUTH CAROLINA  }
} FOR THE NINTH JUDICIAL CIRCUIT
COUNTY OF CHARLESTON } CASE NUMBER: 2016-CP-10-
JANE DOE, an adult woman over  }
the age of 18, }.
}
Plaintiff, } o
} :E Lo | g -
, -} SUMMONS oE =
: } Jury Trial Demanded R —
TCSC, LLC, d/b/a HENDRICK -} - R= D
TOYOTA OF NORTH } o W
CHARLESTON, } s
. } 8({{ ._?.E !
X
Defendant.  } e
, — e

TO THE DEFENDANT ABOVE-NAMED:
YOU ARE HEREBY SUMMONED and required to answer the Complaint in thié action, acopy

of which is herewith served upon yoﬁ, and to serve a copy of your Answer to the said Complaint on the

" subscriber, 4Ant'hony' E. Forsberg, Esquire, athis ofﬁce *loc;ated at 465 W. Coleman Boulévard,- Suite 302,

Mount VPleasant, South Carolina, 29464, within thirty (30) déys after service hereof, exclusive; of the ddy
of such service. | | '

YOU ARE HEREEY GIVEN NOTICE FU'RTHER that if you fail to appea; and defend and

fail to answer the Complaint as required by this Summons Wi_thin thirty (30) days after the service her’éof,

-~ exclusive of the day of such service, judgment by default will be entered.against you for the relief

| demanded in the Complaint.

THE MASON LAW FIRM, P.A«

THE MASON LAW FIR A
Tidewatch Centre on SheteCreek

465 West Coleman Boulevard, Suite 302
Mount Pleasant, South Carolina 29464
Telephone: (843) 884-1444

. Facsimile: (843) 884-3595

E-mail: mark@masonlawfirm.com
E-mail: aforsberg@masonlawfirm.com
Attorneys for Plaintiff

Mount Pleasant, South Carolina
August 9, 2016
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STATE OF SOUTH CAROLINA

} IN THE COURT OF COMMON PLEAS
, 3. FOR THE NINTH JUDICIAL CIRCUIT
COUNTY OF CHARLESTON } CASE NUMBER: 2016-CP-10-_H (| T
JANE DOE, an adult woman over } :
the age of 18, Y COMPLAINT
: } Respondeat Superior ~
Plaintiff, } Outragel IIED 2 e =2
} Invasion of Privacy QF =
V. } Defamation/Libel Pgr Se'5".” S
A ' , } General Negligence| = o -
TCSC, LLC, d/b/a HENDRICK o Gross Negligence. "O”‘;‘#f« = .
TOYOTA OF NORTH -} Negligent Hiring g_;,: =
- CHARLESTON, S Negligent Training P w=
. . T} Negligent Supervisioyn 5 Sy
Defendant. =~ } - v o B '
o} Jury Trial Demanded

{ERIE

NOW COMES the Plaintiff above-named, complaining ofthe Defendant herein, and would .~

- respectfully show unto this Honorable Court as follows:
- 1. . ThatPlaintiff Jane Doe was, at all times relevant to this Complairit, aresident of the
State of South Carolina, County of Charleston. At all times relevant to the matters éomplained of

herein, the Pléint_iff was a woman over the age of eighteen (18). Sheis réferfed to in the Complaint

as ] ane Doé” in light of the nature of the matters giving rise to this Complaint in order to preserve

her privacy in a matter that is of a sensitive and highly personal nature, in ordér to avoid the risk of -

fetaliatory physicé_l or r_nehtal harm, and upon the belief that proceeding gnbnymously will not pose

any risk of anaimess to the opposing private party. The Defendant will be informed of her identity
upon their written agreement to maintain her identity as confidential as to the public record or, if the

Defendant refuses to do so, upon order of the Court after a motion seeking an order to compel that

compliance.
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2. That Defendant TCSC, LLC d/b/a Hendrick' Toybta of North Charleston is, and was
at all times relevant to this Complaint, a corporation organized and existing under the laws of the
State of South Carolina.

3. That Defcr;dant TCSC, LLC d/b/a Hendrick Toyota of North Charleston, at all times
relevant to this Complaint, owned property and/or transacted business in the County of Charleston,

; State of South Carolina.
"4.  Thatthethingsand matters alleged herein are within the jufiSdiction of'this Honorab_lé |
‘C0urt. _ - | | |

5  " That venue is proper in this Court.

6. ~That Defendant TCSC,LLC 'dfb/a Hendrick Toyota of North Charleston, amdng other
things, does businéss in thé Céunty of Chariéstdn, State of South Cgrolina, at 7151 Rivérs-Avenue,
North Charlestpn, SC 29406 alls“‘P.Ieridrick Toyota of North Chéfleston” and it is primarily engaged
in the business of selling new aﬁd used automobiles. | - |

7. | Thgt on ;)r at'>out December 16, 2015, Plaintiff fook‘ her 2011 Toyota RAV4 to the
vDéyfendant"s placelfof b‘usi'nes_‘s for mechaﬁic%il service. P.‘rilor‘to that date, over the‘éou'rs;é of several
weeks, Pléiﬁtiff r¢ceived a number of postal ‘m.ail solicitations from Defendant indiéating that ihe
dealership was interested'in purchaéiﬁg the Plaintiff’s vehicle and that a free appraisal could be
conducted at the stdre.

8. ~  On the date Plaintiff took her vehicle in to the Defendant’s shop for service, she also
agreed to have her vehicle appraiséd by the déalership while she waited for the service to be

completed.

Page 2 of 18

ROA 022



9 On December 16, 2015, Plaintiff was introd-uced to Richard William Smith, Jr., an
agént, servant and employee of the Defendant lTCSC, LLC d/b/a Hendrick Toyota of North
Charleston. It was represented that Smith could arrange for the appraisal of Plaiqtiffs vehicle.
Plaintiff allowed Smith to conduct the appraisal on behalf of Defendant TCSC, LL.C d/b/a Hendrick
- Toyota of North Charleston to determinevwheAther it would be economically feasible to trade-in her
RAV4 towards the purchase of another vehicle. At the time, Plaintiff was not actively seeking to
pufcha'se a vehicle, but was curious to see wﬁat value she could receive if she traded in her vehiclf;.

10. Pléiﬁtiff allowed Defendant TCSC, LLC d/b/a Hendrick Toyoté of North Charleston
-to apply for crédit on Her behalf to determine whether she qualified to purchase another vehigle, and
if so, in whét amqunts.

11 During thé initial meeting with Smith, Plaintiff advised him that she and hér‘ husbénd '
were looking at the poésibility of purchasing a caf-With a third row seat becguse they had two young
~ children and another orn> tﬁe way. At the time of this initial meeting, Plaintiff was five (5) xﬁohths
pregnant and‘.was \;isibly shb@ing signs of her pregriaﬁcy. }

12. During her initial meeting with Smith, aé part of the credit applicétiox.a process.,,'the
Plaintiff completed documents presc}hted to her on behalf of Defendant TCSC, LLC d/b/a Hendrick -‘
Toyota of North Charleston and providéd her \conﬁdential ana'private information, incliudin;g'};er-;
' name, address, telephone nﬁmber, social security numbgr, date of birth and e-rnail“ address to the
Defendant dealership through its agent, servant and employee, Richard William Smiith; Jr :

13.  After conducting the appraisaland rum;ing hér ;:redit, on beha‘lf of D\efenda‘nt T,C;SC_, '

| LLC d/b/a Hendrick Toyota of North Charleston, Smith offered to sell the Plaintiff another vehicle,
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‘a Toyota Highlander, which was much more expensive than the Plaintiff was comfortable with.
Plaintiff indicated that she was not interested in consummating a purchase of that vehicle.

14. After some discussion, Smith’s fnanager came out and advised Plaintiff that there was
another vehicle more in her price range. Despite being more affordable, the asking price for that
vehicle was still well above what the :Plaintiff was willing to pay for another vehicle.

15. Seeking to end the discussion, Plaintiff advised Smith she needed to leave the
dealership to get to work and that, in any event, she would have to discuss any potential purchase
with her husband.

16.  As Plaintiff attempted to depart,‘on behalf of Deféndant TCSC, LLC d/b/a Hendrick
Tbyota of North Charieston, Smith continued to question Plaintiff about when she would be ableto
return-with her husband to look at cars. ~Pléi_ntiff explained that hér schedule and that of her husband
were very busy, that her husband was on call for work quite c;ﬁen, that chooéing an exact time to
reschedule waé difficult especiaily so close to the impending Christmas holidays, and that she would
have to Ca-llv back. |

: ‘1‘7. "On behalf of Defendant TCVSC,V LLC d/b/a Hendrick Toyota of North Charleston,
‘. Smiih.agg;es'sively continued his questions and tried to pin the Plaintiff down to a date of Decémber |
‘_'22, 26;1;5 for her to return té the déal'e’rship with .her husbarid to look at vehicles.
o ‘ 18 - ‘After continu.ing-‘ to explain the difficulty of seﬁing a ﬁrm return date right then and
thére, the Plaintiff left the dealérship without sqh@duling a follow up date and tim;a with Smithland
Defendant TCSC, LLC d/_b/a Hendrick Toyoté of North Charleston. |

19, Forthe next eight or nine days following December 16,2015, on behalf of Defendant
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TCSC, LLC d/b/a Hendrick Toyota of North Charleston, Smith célled the Plaintiff almost daily ana,
on some ocpasions, called twice in one day.}

20. Smith left voicemail messages for the Plaintiff on‘Dec.embér 17,2015 at 9:59 am,
December 18,2015 at 9:32 am, December 18,2015 at 5:50 pm, December 22, 2015 at 6:13 pm and’
on December 26, 2015 at 3:47 prﬁ, each time representing he was célling “froni Hendrick Toyéta”.

21. The majority of the time Plai‘ntiff did not answer the calls. After January 1, 2016, the
calls continued, but were not as frequent. -

22. On or about Tuesday, Jahuary 19, 2016 ét approximately 10:20 am, Smith agairi-
"~ called the Plaintiff from the dealership, Defendant TC.SC, LLC d/b/a Hendrick Toyota of North
Charleston. Plainfiff answ_ered-the call and, after ascertaining that it was Smith, she politely édvised
S.mi-th that she had purchgsed ariothe_r vehicle elséwilere since visiting the dealership_on‘ December
16,2015.

23. On Tuesday, J anuary« 19, 2016 at 10:30 am the following advertisement was p‘osted-
on the website “www.backpage.co,rﬁ” inthe subsecfio_n lislted as “Charleston/ Domination & Fetish™:

Ne»eding it Now - 35

Posted: Tuesday, January 19, 2016 10:30 am .

[ really need a good pounding. My husband is -

always out of town and I can host. 843-XXX-XXX.
Send pictures and ask for [Jane] '

Poster’s age: 35 -

Location: Charleston, Mt. Pleasant
 Post ID: 12XXXX81 charleston

24. Upon information and- belli.ef,~ while present at the dealership going about his

employer’s business in his role as a salesman for the Defendant, within minutes of learning that the
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Plaintiff had purchased a vehicle from another dealership despite his repeated efforts to secure her-
business for himself and his employer, the Defendant TCSC, LLC d/b/a Hendrick Toyota of North
Charleston named herein, on behalf of himself and Defendant TCSC, LLC d/b/a H{endri-ck Toyota
of North Charleston Richard William Smith, Jr. | posted the aforementioned advertisement on
backpage.com, posing as the Plaintiff and using the Plaintiff’s first name, telephone number and
birthdate (albeit modifying the month) he had obtained in his role as an agent, servant and employee
of Defendant TCSC, LLC d/b/a Hendrick Toyota of North Charleston to accomplish the posting
online. .
25. . That at all times relevant to this Complaint, the Plaintiff was a married woman.
26.  Onor about Tuesday, January 19,2016 at approximately 1:07 pm, Plaintiff received
a text messége on her personal cell phone from én ﬁnknown number which stated: “[Jane]?”.
27. Onor about Tuesday, January 19, 2016 at approximately 3:08 pm, Plaintiff received
a text message on her personal cell phone from an unknown number which stated:
Hey my name is john I’'m 24 live in mount pleasent
[sic] and saw you had posted just looking for a good
one was wondering if you were down?
28.  On or about Wednesday, January 20, 2016 gt approxim.atelyA 10:56 pm, Plaintiff

received a voicemail from an unknown man which stated:

Hi, yes...this call’s for [Jane]. Thisis JR calling from
Summerville. Uhhh, very interested in your ad from
Backpage. Uhhh, please reply. I would love to getin
contact with you...ummm, very interested.
29. On or about Thursday, January 21,2016 at approximately 1:42 am, Plaintiff received

a voicemail from an unknown man which stated:
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Hello [Jane], this is Shameless. I’'m calling you about
your ad that’s saying how much you need it. My
number is (843) XXX-XXXX. Talk to you soon I
hope.

.30. | On or about Thursday, January 21,2016 at e{pproximately 2:.1 9 am, Plaintiff received
a text rﬁessage on her personal cell phone from an unknown number which stated: “Hey :)”.

31. On or about Thursday, January 21,2016 at approximately 8:51 am, Plaintiff received
a text message on her personal cell phone from an unknown number which stated: “Strapon + peg
me?”. |

32. On or'about Thu_rsday, J énuary 21,2016 at 9:00 am, after listening to the Voicemails
which had been left on her personal cell phone the night before which indicated that the éallers were
respoﬁding toan ad “shé” had posted on backpage.com, flaintiff and her husband visited the website
to investigate.

33.  Plaintiff and her husband located the advertisement mentioned in this Cpmplaint.'

34. Plaintiff did‘not post the advenisément mentioned in this Complaint.

35.  Plaintiff’s husband did ﬁot post the advertisement mentioned in this Complaint.

36. Plail;ltiff did notrespond to aﬁy of the text or voicemail messages received in .response
to the- advertisement mentioned in this Complaint.

3'). Upon investigation of the website and the sub group in which the advertisement had
been posted, Plaintifflearned that the backpage.com website’s “Charleston Domination and Fetish”‘
page was used to post advertisements for iﬁdividuals seeking to offer or receive sex and to afrénge
to engage in sexual activities with others. Eéséntially, the website hosted advertisements for

prostitution, among other sexual acts.
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38. Plaiqtiff immediately became concerned for her personal safety and that of her family,
apprehensive, scared, nervous, vexed, nauseous, mentally stressed, anxious, felt shame and
humiliation and otherwise became severely emotionally diStfessed due to the fact that she had been
contacted directly on helr private personal cell phone six (6) times by different individuals actively
seeking her out to engage in sexual activities es a direct result of the information posted on
backpage.eom. | |

39.  Plaintiff reported the ad to backpage.com and requested that 'it be immediately
removed from the website indicating that her personal information and identity had been
misappropriated and that she had not posted the ad. .

| 40.  Plaintiff wae advised by the backpage.com querators»that in order to have the
advertisement removed, she would Have to file a police report.

41. The advertisement was eventually removed from backpage.com, however, as of
August 2,'2‘01 6,a sirﬁple Google search ef the internet using as.the sole search parameter her private
cell phone telephone number originally posted by Smith resulted in an identical copy of the
advertisefnent beiﬁg located on a separate (and very graphic) sexually oriented website. In fact, a

link to the advertisement posted on the second sexually oriented website, www.asexyservice.com,

is the very first search result that appears when one searches for her private cellular telephone '
number.

4. In early February 2016, through the local print and television news media, the
Plaintiff became aware of the arrest of a man from Summerville, SC who Qas accused of violently

assaulting and stabbing women whom he had contacted through backpage.com.
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43.  Upon learning this information, over and above her tiien-present mental state, Plaintiff
became increasingly concerned for her personal safety and that of her family, increésirigly .
apprehensive, increasingly‘scared, inéreasingly nervous, increasingly vexed, increasingly nauseous,
ini:'reasingly mentally stressed, increasingly anxious, felt additional shame and humiliation and
became otherwise even more severe\l& ‘émotiorially distressed given that she had beeri contacted on
her personal cell phone bsl a man specifically indicating he was from ’Summerv'illel and was
iresponding to “her ad”_ on backpggia.comi | |

44." On .Febiaury 9,“ 2i)16_ Plaintiff consultéd a private invéstigator in an effort to track
down the identityof the individual or indiviciuals who had'm'isapproprieitéd her pérsonai iilfi)rm_ation
and posted ti‘lC aiiveijtisement on bacf'kpe'lge.corri. : :

. 45 B On'Fébrgiury 9,2016 l;l;iintiff also repoitéd the misapprbpfiation of Her i‘dentity to ihe
Mount i?leasaint Po'rlic.:e .Depaiiime’ntv and iiléd a fonnalv‘pcilice report.. | -

46 . Foilqwing an inVeSt’iggiibn l?y detectives working with-the Mount Pleasant Police
: ;I:)qparfmenf, the source of tihe.‘po_stir,ig‘ ‘was‘track‘e'd bacic to Riéhard William Smith,'Jr.'iNho‘ was
thereafter ariested on May 6, 20 16 and w.eis 'criminally charged with 2™ Degree Haiasériient.

47. ) ‘Tl'_iat‘_iri ccinriection With vt_he arresi of Richard William Smith, Jr., Plaintiff has been
' éontacted by the Town Of Mount P<1éaséﬁi and éubpoenaed to attend and p’ai"ticipate in the ériminal :
trial of iMr. Smith as a witness.

48. That, in_additiori to the t;)iiremc emotional distregs caused l_.oy’the initial diéico-ver_y that

her identity and private information had been misappropriated and used to solicit sex on the internet

through www.backpage.com, her learning that despite her efforts to remove it, her personal
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information is still available on the internet and is still linked as of August 2, 2016 to the sexually

oriented website www.asexyservice.com, along with her néceséary involvement in thg ongoing
criminal matter pending against Mr. Smith have been additional sources of extreme stress and
anxiety and further compound her deep emotional distress..

49. That, at the time of the filing of this C;)mplaint; the criminal matter has been twice
postponed, again creating an additional sourceof extreme stress and anxiéty for the Plaintiff and the
uncertainty of when the cvriminal mater may be ultimately resoﬂlnvéa further compbunds her extreme
emotional distress.

| 50;" . That fﬁe combination of the initial invasioln of her privacy, the numerous contaéts

from randon:1 men seeking _éxtra—marital and bizarre _séxv,. the embaﬁassmght_ of her unwittiﬁg

‘ invbiyement_in this deba'cle. are ali constantly on the mind "(Sf‘ the Plgintiff, éddilng to her severe
emdtione;l distress w’hich interfe’re‘s with her day-to-day e,nj‘_(.)ymept of 1ife.

" FOR A FIRST CAUSE OF ACTION
(Respondeat Superior) ‘

5 1 - Plaintiffrepeats a;ld realleges the foregoing‘alleéation"s‘ of the Co‘mplaint as ifset forth :
ﬁerein verbatim. I

52. Ovn‘DecémbeAr 16, 261 5,and at all times rél;vaﬁt téb this C'c)mplainﬁ Richard William-
Smith, Jr. was an agent, éervant and employee of the Defendé.nt.’.

53. That, upon information and belief, Richard' William' Smith; Jr. wé’s I‘Jresenti at the

dealership and “on the clock” When he posted the Plaintiff"s name and i)rivate phone number

information on backpage.com.
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54.  That Richard WilliamSmith’s ;eiationship with the Plaintiff aroée s;)lely from his
position as an agent, servant and employee of fhe Defendant TCSC, LLC d/b/a ‘Hendric‘k Toyota of
North Charleston. -

55. That, upon information and belief, Richard William Smith, Jr. was in possession of
the name and other personal.infonnation of the Plaintiff solely due to his position as an agént,
sefvant and employge of the Defendant TCSC, LLC d/b/a Hendrick Toyofa of North Charleston
when he posted the Plaintiff’s name and private phone number infonﬁgtion on backpage.com.

56.  That the telephone contéét Ri,cﬁard Williafn Smith;, Jr. made with thé Plaiﬁfiff 6n_
January 19, 2016 at approximately 10:20 am on behalf of Defendant TCSC, LLC ci/b/a Hendrick
To&ota lof North Charléstori to folldw up on his pre\/ious attempps tq sell hgr a veh_liclé‘ Was inc.idve;ltlal
to his role as an agénf, §ewant ana empfoyée of Defen_'dan.t TCSC, LLC d/b/a Hendrick Toyéta Qf
North Charlestop. | | | |

57.  Thatall of thea actions of Rlchard William Smifh, Jr. éomplained 6_f hgreiri were
- carried-out in fmf'theral.nce’of his ver'n'ployer’sv business, thét Béing the pu‘rsui‘t‘ of p(;tential cu’sté'mers I.
- to solicit the sale of new and used vehigles to, and were Vca‘rrie.'d ouf while he was immediately ébout
t_he'r business of his .empl-Oyer andvméster,' 'Defenda‘nt TCSC, LLC d/bla Hendrick Toyota of North
nCharleston. |

| 58.  That Richard William Smith, Jr. was working in connection with the business of
Defendant TCSC, LLC d/b/a Heridrick Toyot_a of North Charleston and wa§ acting within the'scope
of his 'employmeﬁt oh January 19, 2016 at 10':30 .at the time he posted the complained of

advertisement on backpage.c'om.
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59. That, upon information and belief, the actions of Richard William Smith, Jr. in
posting the complained of advertisement on backpage.com were undertaken to punish or harm the
Plaintiff for failing to purchase a vehicle from the Defendant TCSC, LLC d/b/a Hendrick Toyota of
North Charleston. |

60.  Defendant TCSC, LLC d/b/a Hendrick Toyota of North Charleston is vicariously

liable for the actions of'its agent, servént and employee, Richard William Smith, Jr.

61. Thé actions of Richgrd William Smith, Jr. ca{lsed severe emotional distress and injury
and damége to the Plaintiff, flor which hié employer, Defendant TCSC, LLC d/b/a Hendrick Toyota
of Noﬁh Charleston, is liable to the Plaintiff under the legél doctrine of respbndeqt superior.

FOR A SECOND CAUSE OF ACTION o
(Outrage/Intentional Infliction of Emotional Distress) :
62.  Plaintiffrepeats and realleges the foregoing allegations of the Complaint as if set forth

herein verbétimv.
~ 63. Tha;t Richard Wiiliam Sm:ith, Jr, adtihg m furtheraﬁce of his erﬁplqur’s businessand .
while about the business of his,,emplo_yér, that being the pursuit of potential customers to solicit the
sale of new and used automobiles to, intentionally or reckleégly inflicted severe emotional distress
on the Plaintiff or was subsfantially certain that such d.istr_e'ss would result from his complained of
conducf. |
64. That the actiéns of Richard William Smith, Jr. complained of herein, to wit:.posting
personal and private infbfmation about the Plaintiff on a sexually oriented website and suggesting
" that sbe wished to solicit random strangers to engage in rough sex with her at her home in thé '

absence of and without the knowledge of her spouse while she was pregnant were so extreme and
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outrageous as to exceed all possible bounds of decency and would be fegarded as atrocious and
utterly intolerable in this civilized community. |
65.  ThatRichard Williaﬁ Srhith, J r; intentionally or recklessly inflicted severe emotional

distreSs on the Plaintiff or was subétantially certain that such distress would result from h'is c'ond_uct. '

- 66 . The emétional distréss suffered by the Plaintiff was and continues to be so severe that
"~ no reasonabie personv could be expected to endur'e it. o

' 67.', " The actions of Richard William Sniith, Jr. éaused severe err_x()tional' distress and injury

and damége'to the Plaintiff, for which his employer; Dﬁ:fendant TCSC, LLC d/b/a Héndrick Toyota -
| di of’th'ﬂC“h'arI'esto-n‘, is liable to the Plaintiff under the legal doctrine of )"esponde'at superior.

FOR A THIRD CAUSE OF ACTION
~ (Invasion of Privacy)

65 Plaintiff repeats and realleges the forego‘ing allegations of the Cbrﬁplaint asif set forth
herein verbatim. | | o |

69.. ThatRichard William Smith, Jr., acting in furtherance of his employer’s business and
: -wﬁile é.bOut»'the busihe‘ss. of his employe_l", that being the pursﬁit ofipotent_ial customers to solicit 'fhe
sale-of new and used automobiles to, intentionallyvand publicly revealed facts about the Plaintiff, to
wit:. her name, pri;vate telephone number, marital. status, age and town‘gf residence in connection
wifh his public posting of a salacious advertisement for soliciting extramarital sexﬁali activities on
the internet, purportedly in her name.

70. That‘ther’e was no légitirhate public interest iﬁ the disclosure of the name or private
telephone ﬁﬁmber c;f the Plaintiff in connectinon with the false and salacious sexual solicitation

advertisement.
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71.  That the disclosure of the Plaintiff’s private information in connection with the false
and salacious sexual solicitation advertisement was highly offensive and was likely to cause serious
mental injury to the Plaintiff, a person. of ordinary sensibilities.’

7'2. That said disclosure on Plgintiff’_s private information constituted an invasion of
privacy. |

73.  That Plaintiff was damaged as alleged. herein.

74.  Theactions of Richard V;/illia.m- ‘Smit-h, Jr. caused severe emotional distress and injury

and damage to the Plaintiff, for which hisvemployer, Defendant TCSC, LLC d/b/a H‘endri_c.l; Toyota
of North Charleston, is liable .to the Plaintiff ﬁnder the legal doctrine of respondéat superiaﬁ." )

‘ 'FOR A FOURTH CAUSE OF ACTION
' (Defamation/Libel Per Se) '

7.5. " Plaintiff rg?_eétsaﬁd reallegeé the foregoing‘all.ega'tiqns ofthe Compiaint a31f set forth
herein ve;batim. , : |

76. | That Richard William Smith, Jr., acting in furthérance ofhis employe;"s bqsineséaﬁd
while .about the business of h-is_ employer, that being the pursuit of potential customers to solicit the
sale of new and used. auton*i;(')biles to, made fa!_se émd defamatory statements about Fhe Plaintiff on

f

backpage.com, to wit: claiming that the Plaintiff, in obvious reference to extramarital and adulterous

39 <L

sexual activity, was “needing it now”, really need[ed] a good pounding”, that her “hu;band is
always out of town and I can host.” |
77.  These false and defamatory written statements were not subject to any privilege.
78.  These false and defamatory written statements were made to numerous third parties

via publication on the internet.
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79. That Richard William Smith, Jr., acﬁng in furtherance of his employer’s business and
while about the business of his employer, that being the pursuit of potential customers to solicit the

sale of new and used automobiles to, was at fault for posting these false and defamatory statements

. about the Plaintiff.

80. That the actions of Richard William Smith, Jr. constitute actionable libel per se in so
far as they involve written and printed word which tenci to degrade a person, that is to reduce her
character or reputation in the estimation of her friends, écqueintances or the public or to disgrace her
or to render her odieus, cOntemptible or ridiculous, and to accuse her of seeking to engage in the
immoral act of adultery.

81. Tﬁat Richard William Smith, Jr., acting in furtherance of his efnployer’s bssiness and
Whi]e about the business of his employer, that beiﬁg the pursuit of potential customers to solicit the
) | sale of new and used automobiles te, acted AWiﬂ'.l ill will, recklessness and with conscious indifference
of the Plaintiffs rights in posting the false and defafnatory stetements on the internet as alieged. _,

' 82.  Theactionsof Riehard William Smith, Jr. caused severe eﬁotional distress and injury
and .damage t.o the Plaintiff, for which his empioyer, i)efendant TCSC, LLC d/bla He‘ndri'ck Toyota
- of North Charleston, 1s liable»to the Plaintiff under the legal doctrine of respohdedt superior.
FOR A FIFTH CAUSE OF ACTION

- (General Negligence / Negligent Hiring / Negligent Supervision/
Negligent Training/ Gross Negligence) '

83.  Plaintiff repeats and realleges the foregoing allegations of the Complaint as if set forth

herein verbatim.
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84. Defendant TCSC, LLC d/b/aHendrick Toyota of North Charleston obtained personal

and private information from the Plaintiff through its agent servant and employeé, Richard William

Smith, Jr., in connection with the conduct of its business.

85. Defendant TCSC, LLC d/b/a Hendrick Toyota of North Charleston owed Plaintiff ‘a

duty to safeguard her personal and private information from any use other than for the conduct of

its business.

86.  Defendant was negligent, willful, wanton, reckless, grossly negligent, and its conduct

constituted negiigence per se, in one or more of the following particulars, to wit:

(a)

(b)

(©)

in failing to properly or adequately protect the personal and private customer
information provided by the Plaintiff to the dealership in connection with its
appraisal and credit application processes in direct violation of its own
internal privacy policy; to wit: ' ' '

@)

(i)

the Defendant failed to utilize the personal and private
customer information obtained from the Plaintiff solely for
the express purposes of processing transactions, maintaining

‘a customer account, responding to a court order or legal

investigation, reporting to credit bureaus or for offering
services or products to the Plaintiff,

the Defendant failed to utilize the services of its self described
“Safeguards Coordinator” to protect the personal and private
customer information of the Plaintiff from misuse and abuse
by its agent, servant and employee, Richard William Smith,

Jr.

in its hiring of Richard William Smith, Jr. without properly or adequately
vetting him to determine his trustworthiness with regard to maintaining the
confidentiality of personal and private customer information he would
necessarily receive in the conduct of the dealership’s business; and,

in failing to properly or adequately train Richard William Smith, Jr. in-the

.maintenance of confidentiality and the proper use of private and

confidential customer information gathered on behalf of his employer in
the conduct of the employer’s business; and,
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(d) in failing to properly or adequately supervise Richard William Smith, Jr.

' with regard to his use of private and confidential customer information
collected on behalf of his employer in the conduct of the employer’s
business; and,

(e) in failing in all respects to give even slight care to the actions of its agent
servant and employee, Richard William Smith, Jr., with regard to his
actions regarding the Plaintiff and her private, personal and conﬁdentlal
customer information.

ALL of which were a direct and proximate cause of the Ainj uries and damages suffered by the
Plaintiff herein, said acts being in violation of the statutes and laws of the State of South Carolina,
in such cases made and provided.

) R

87.  That each of the aforementioned negligent acts and omissions of the Defendant
proximately caused the injuries and damages sustained by the Plaintiff herein.

88. That as a direct and proximate result, the Defendant herein should be held liable for
the damages sustained by the Plaintiff as a result of its own direct negligence as alleged in addition
to its derivative liability arising under the legal doctrine of respondeat superior for the actions of its
agent servant and employee Richard William Smith, Jr.

89.  That the Plaintiff believes that pursuant to the laws of the State of South Carolina,
the Plaintiff is entitled to an award of both actual damages and punitive damages to be assessed
against the Defendant in an amount to bé determined by the jury in this case.

WHEREFORE, the Plaintiff prays for the following:

A) A trial by jury;

B) J ﬁdgment for actual and punitive damages against the Defendant TCSC, LLC d/b/a

Hendrick Toyota of North Charleston both on direct claims and those arising under
the legal doctrine of respondeat superior;
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9)] Judgment for all those elements of damages permitted pursuant to the South Carolina
statutory and common law, all of which are more particularly set forth in the
Complaint;

D) A judgment for the costs and disbursements of this action; and,

E) For such other and further relief as this Honorable Court may deem just and proper. |

RespecfﬁJlly submitted,

BY:

ANTHONY E FORSB@G
Tidewatch Centre on Shem Creek

465 W. Coleman Boulevard, Suite 302
Post Office Box 1271 (ZIP: 29465)
Mount Pleasant, SC 29464
Telephone: (843) 884-1444

Facsimile: (843) 884-3594

E-mail: mark@masonlawfirm.com

E-mail: aforsberg@masonlawfirm.com
Attorneys for the Plaintiff

Mount Pleasant, South Carolina
August 9, 2016
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STATE OF SOUTH CAROLINA - )  IN THE COURT OF COMMON PLEAS
' )
COUNTY OF CHARLESTON ) NINTH JUDICIAL CIRCUIT
JANE DOE, ) CASENO. 2016-CP-10-4112
)
PLAINTIFF, ; DEFENDANT’S ANSWER TO
v | PLAINTIFF’S COMPLAINT
TCSC, LLC D/B/A HENDRICK ) (JURY TRIAL DEMANDED) .,
TOYOTA OF NORTH CHARLESTON, ) of T
_ ) e &,
DEFENDANT. ) Z- =
. 37
v ) =2 =
TO:  ANTHONY E. FORSBERG, ESQUIRE, ATTORNEY FOR PLAINTIFF: %&’l =
o -
The Defendant, TCSC, LLC d/b/a Hendrick Toyota of North Charleston (hé‘r‘e"aﬁa 34

referred to as “Hendrick” or “the Defendant”), by and through its undersighed attornéys, hereby

answers the Plaintiff’s Complaint as follows:

Each and evefy allegation contained in Plaintiff’'s Complaint not expressly admitted

below is denied.

1.

the truth of those allegations contained in Paragraph 1 of Plaintiff’s Complaint, and therefore

denies the same.

2. The Défenda_nt admits the aﬂlegaﬁons contained in Paragraph 2 of the Plaintiff’s
- Complaint.

3. The Defendant admits the allegations contained in Paragraph 3 of the Plaintiff’s
" Complaint.

4,

The allegations contained in Paragraph 4 of the Plaintiff’s Complaint contain

conclusions of law to which no response is required. To the extent that a response is required,
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this Defendant lacks knowledge or information sufficient to form a belief as to the allegations
contained in Paragraph 4 of the Plaintift’s Complaint, and therefore, denies the same. |

5. The allegations contained in Paragraph 5 of the Plaintiff’s Complaint contain
conclusions of law to which no response is required. To the extent that a response is required,
this Defendant lacks knowledge or information sufficient to form a belief as to the allegations

contained in Paragraph 5 of the Plaintiff’s Complaint, and therefore, denies the same.

6. The Defendar{t admits the allegations contained in Paragraph 6.of the Plaintiff’s
Complaint.
7. The Defendant admits the allegations contained in Paragraph 7 of the Plaintiff’s

Complaint that alleges that Plaintiff visited the dealership on or around December 16, 2015.- The
Defendant lacks sufficient knowledge or information to form a beiief as to the truth of those
remaining allegations contained in Paragraph 7 of the Plaintiff’s Complaint, and therefore denies
the same.

8.  The Defendant lacks sufﬁciént knowledge or information to form a belief as to
the truth of those allegations contained in Paragraph 8 of the Plaintiff’s Complaint, énd therefore
denies the same. |

9. The Defendant laéks sufficient knowledge or information to form a belief as to
the truth of those allegations \(\:ontained in Paragraph 9 of the Plaintiff’s Complaint, and therefore
denies the same.

10.  The Defendant lacks sufficient knowledge or info/rmation to form a belief as to

the truth of those allegations contained in Paragraph 10 of the Plaintiff’s Complaint, and

therefore denies the same.
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11.  The Defendant lacks sufficient knowledge or information to form a belief as to
the truth of those allegations contained in Paragraph 11 of the Plaintiff’s Complaiﬁt, and
therefore denies the same.

12 The Defendant lacks sufficient knowledge or information to form a Belief as to
the truth of thosef-all'egations contained in Pardgraph 12 of the Plaintiff’s Complaint, and
thereforé denies the same. . ) |

13. The'Def.endan't lacks sufficient knowledge or information to form a belief as to
the‘trutﬁ of those allegations éontained in Paragraph 13 ofv;thcva Plaintiff’s Complaint, aﬁd
therefore ‘den.ies"the same. | |

-.'1'4. .The Defendént lacks ._'.sufﬁ(:ient knowledge or information -to.‘fo'rm a belief as to-
the trutﬁ of | those >allegationis con_féined iﬁ Paragraph 14 of the ‘Plaintift’s}.Cémplaim, and
therefore denies the same. | |

| 15. The*D_efgmdant -l'acks‘:sufﬁc"ient knowledge or inf(;nnation' té form a l;elief as 10 -
the truth of_; th‘osi; ralilég'ations cont‘;ined 'ini Paragraph 15 of the Plamtlff’s C'c.>r'r”1'plair'1t, and
thereforg- denies the.same. |

16. 5 The Défendant'lacksf sufﬁcient‘knoWledge» or information to form a bélief_ as to
the truth v'of those- alleg‘_ationhs" cc;nfainéd'in Paraéraﬁh' 16 of the Plaintiffs Complaint, and -
~ therefore denies the same. | | |

17. " The Defendant lacks sufﬁcient knowledge or information to form a belief as to
the truth of those allegétiqns contained in Paragraph 17 ;)f the Plaintiffs Complaint, and

therefore denies the same.
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18.  The Defendant lacks sufficient knowledge or information to form a belief as to
the truth of those 'allegations contained in Paragraph 18 of the Plaintiff’s Complaint, and
therefore denies the same |

19.  The Defe;ndant lacks sufficient knowledge or information to fprm a belief as to
the truth of those allegations cdntained in Paragraph 19 of fhe Pléintiff’s Complaint, and
therefore denies the séme

20.  The Defendant lacks sufficient knowledge or inform_ati_on to form a belief as to
the truth of those allegations 'contained- in Paragraph 20 of the Plaintiff’s Complaint, -and
. therefore denies the same |

| ,21.. The Defendant lac}is sufficient knowledge dr infoﬁnatio_n to form a belief as to
the truth- of those éllegati'ons contained in Paragraph 21 of the P}a)intiff’s ,Complaint, and
'. - therefore denies the same

22, - The Defendant lacks sufficient knowledgc,dr information to. form a belief as to
the truth of those allegations contained in Paragraph 22 -'Of_ :the P}aintiff s Complaint, and
therefore deniés the same | | | |

- 23. ZTheA Defendant la‘cks sufﬁcient knowledge or informa.tion‘ to form a belief ;s_to
the tfuth of those allegations contained in Paragfaph 23 of the Pléintiff? s Cofnplqint, and ‘
therefore denies the same |

24.  The Defendant lacks sufﬁciem knowledge Qr information to form a belief as to
the truth of those allegations contained in Paragraph 24 of the Plaintiffs Complaint, and

therefore denies the same
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25. The Defendant lacks sufficient knowledge or information to form a belief as to
the truth of those allegations contained in Paragraph 25 of the Plaintiff’s Complaint, and
therefore denies the same

-26. The Defendant lacks sufficient kn‘owlédge or'inform.ation to form a belief as to
the truth of those allegations contained in Paragraph 26 of the Plaintiff's Complaint, and |
therefore denies the same |

27. The D»efendant lécks sufficient knowledge or information to form a belief as to
the -trufH of | those allegations cdntained in Paragraph 27 of the Plaintiff’s Complaint, aﬁd
' the‘r'gfo»re denies thé same - | | |

| 28 The Defehdant'.lacks sufficient knowlédge or information to form a belief as to

the truth- of those ‘allegations contained in Paragraph 28 -of the Piaihtiffs ‘Cémplai'nt, ‘and
thefefore denies the same | |

| 29', | ‘The Deferidant lacks sufficient knowledge or infoﬁnation to form a belief as to‘
.the truth of those allegations contained .in Paragraph 29 of the Plaintiff’s Complaint, and
therefore d'enie‘s the same

| 30.  The Defendant lacks sufﬁcient kno:wledge or information to form a belief as to"
the truth of those. alle'gatio_ns co.ﬁtaine(.i in Péragfaph 30 “of the Plaintif’s Complaint, and
'theréfo‘ré‘ denies the same | |

31.  The befendant lacks sufficient 'knowledge or information to form a belief as to

the truth of those allegations contained in Paragraph 31 of the Plaintiff’'s Complaint, land

_therefore denies the same
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32.  The Defendant lacks sufficient knowledge or information to form a belief as to
the truth of those allegatiohs c_ontained in Paragraph 32 of the Plaintiff’s Complaint, and
therefore denies the same

33.  The Défendant lacks sufficient knowledge or information to form a belief as to
the truth of those allegations contained in Paragraph 33 of the Plaintiff’s Complaint, and
- therefore denies the same

34.  The Defendant lacks sufficient knowledge or information to form a belief as to
‘the truth of those allegations contained ‘in Paragraph 34 of the Plaintiff’s Co.mplaint, and
therefore denies thé same |

35. The- Defendant lacks sufficient knowledge or infofmétion to form a belief as to
the truth of those allegaﬁons contained in Paragraph 35 of the Plaintiff’s Complaint, -and
therefore denies the same

36.  The Defendant'lgcks sufficient knowledge or iﬁformation to form a belief as ;(o
the truth of those alleéations contgined in Paragraph 36 of the Plaintiff" S Coﬁplaint, and
therefore denieé the same

‘37_ The Defendant lacks. sufficient knowledge or information to form a be.li:ef as to |
the truth of those allegations contained in Paragrap.h 37 of tl"1c' Plaintiff’s Cornpla‘_ini, and
therefore denies the same |

38. The Defendant lacks sufﬁcient kndwledgé or inform_aﬁon tov‘fon'n a beiief as to
the vtruth of those allegations co’ntainéd in Paragraph 38 of the Plaiﬁtift‘s Complaint, and

therefore denies the same
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39, - The Defendant lacks sufficient knowledge or information to form a bélief as to
the truth of those allegations contained in Par_agr;clph 39 of the Plaintiff’s Complaint, and
therefore denies the same

40. Tl;e Defendént lacks sufficient knowled.ge or information to form a b.elief as to
the truth of those allegations contained ip Paragraph 40 of the Piaintiff“ s Complaint, and‘
‘thé‘r‘efore deﬁiég the same | |

; 41.‘"'. - The Defendant lacks sufficient knowledge or inform‘ation‘tofofr'n a belief as to -
t'hc”truth of those allegations contained in Paragraph 41 of thé P-laintiff’ S Compiaint; and
t'h‘erezforgdAenies, the same | o

42 Tﬁc .Defer')c’iant lacks sufficient knowledge or information to form a belief as 0.
thg ‘.truth of those all‘egéﬁons vcontaine'd in ‘Paragraph 42 of the Plaintiff’s Complaint, and
tlAlrer'eforeidenies the same .

43. Thé Defendant lacks sufficient knoWlecige Or'infdﬁnation to form a belief as to -
_ the tru’gh of those allégations' contaified in Paragréph 43 of the Plaintiff’s Corﬁplaint, and
‘thgrefore denies the same Lo | N

44.  The Defendant lacks 'sﬁfﬁcient knoWledgé or information to form a beliéf as to
the truth of those>allegations contained in Paragraph 44 -of th¢ Plaintiff’s Comp]gint, and
’thcrefore denies the same.

45.  The Defendant lacks sufficient knowledge or information to form a belief as to

the truth- of those allegations contained in Paragraph 45 of the Plaintiff’s Complaint, and

- therefore denies the same.
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46. The Defer‘}diant' lacks sufficient knowledge or information to form a belief as to
the truth of those allegations contained in Paragraph 46 of the Plaintiff’s Complaintv, and
‘therefore denies the same.

47.  The Defendant lacks sufficient knowledge or information to form a belief as to
the truth of those allegétions contained in Paragraph 47 of the Plaintiff’s Complaint, and
therefore denies the same. - . | |

48.  The Defendant lacks sufficient knowledge or information to form a belief as to
the ti’_l}'[h of thosé ailegations contained in Paragraph 48 of lthe Plaintiff’s Comblaint, and
. therefore denies the same. |
49. -. Thé Defendant lacks sufficient knowledge or information to form a belief és to
- thé t.ruth of those allegétions contained in Paragraph ’49 of thé Plaintiff’s Cofnplaiﬁt, and
therefore denies the same. - | |

50 The Defendant lacks sufficient knowledge‘ or information to form a belief as 10
the truth of thosé allegati_ohs contained in Raragraph 50 of the Plaintiff S Corﬁplaint, and
therefore denies the same. o

FOR A RESPONSE TO THE FIRST CAUSE OF ACTION
(Respondeat Superior)

51. In response to Paragfaph 51 of Plaintiff’s Complaint, the Defendant re-alleges and
incorporates all previous paragraphs in this Answer as if fully repeated verbatim herein.
52. The Defendant denies the ‘allegations- contained in Paragraphs' 52 through 61 of

the Plaintiff’s Complaint and demands strict proof thereof.

8
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FOR A RESPONSE TO THE SECOND CAUSE OF ACTION
(Outrage/Intentional Infliction of Emotional Distress)

53.  Inresponse to Paragraph 62 of Plaintiff’s Complaint, the Defendant re-alleges and
incorporates all previous paragraphs in this Answer as if fully repeated verbatim herein.
54.  The Defendant denies the allegations contained in Paragraphs 63 through 67 of

the Plaintiff’s Complaint and demands strict proof theréof.

FOR A RESPONSE TO THE THIRD CAUSE OF ACTION
(Invasnon of Prlvacy) :

55, In response to Paragraph 68 of Plamtrff s Complamt | the Defendant re- alleges and
incorporates all prev1ous paragraphs in thrs Answer as if ful_ly repeated verbatrm herein. -

56. The Defendant. denies the allegations eontained in Paragraphs 69 through 74 of
the Plaintlffs COmplairrt anrl demands strict proof thereof. | | | |

FOR A RESPONSE TO THE THIRD CAUSE OF ACTION
(Invasnon of Prlvacy)

57. ' In response to'Paragraph 75 of Plaintiff's Complaint, the Defendant re-alleges and
incorporates all previous paragraphs in this Answer as if fully repeated verbatim herein.
58. The Defendant denies the allegations contained ln Paragraphs 76 through 82 of
the Plaintiff’s Complaint ;nd demands strict proof thereof.
FOR A RESPONSE TO THE THIRD CAUSE OF ACTION

(General Negligence/Negligent Hiring/Negligent Supervision/Negligent Training/Gross
Negligence) s

59.  Inresponse to Paragraph 83 of Plaintiff’s Complaint, the_ Defendant re-alleges and
incorporates all previous paragraphs in this Answer as if fully repeated verbatim herein.
60. The Defendant denies the allegations contained in Paragraphs 84 through 89 of

the Plaintiff’s Complaint, including subparts therein, and demarids strict proof thereof.

9 DN
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61. As to the unnumbered “WHEREFORE” Paragraph following Paragraph 89,

including subparts therein, the allegauons of the Plaintiff are denled

FURTHER ANSWERING BY WAY OF AFFIRMATIVE DEFENSES

For a First Affirmative Defense
(Failure to State a Claim)

62. - One or more of Plaintiff’s claims fails to state facts sufficient to constitute a cause
of action against the Defendant. Therefore, Plaintiff’s claims against the Defendant should be

dlsmlssed under Rule 12(b)(6) SCRCP w1th prejudice.

For a Second Affirmatlve Defense
(Lack of Proximate Cause)

63. The Defendant alleges that the Plaintiff’s alleged damages, if any, are not the
proximate reéult of any act or omission of the Defendant.

For a Third Affirmative Defense
(No Knowledge or Foreseeability)

64. It is alleged that the Defendants were negligent in hiring Mr. Smith. The
Defendant did not know or foresee that the alleged actions of Mr. Smith would create an alleged
harm to third parties. The Defendant’s conduct did not fall below the acceptable hiring standard.

For a Fourth Affirmative Defense
(No Master-Servant Relatlonshlp)

65.  Mr. Smith was actmg for some 1ndependent purpose of h1s own, wholly
" disconnected with the furtherance of Hendrick’s business, his conduct falls outside the scope of

his employment.

10
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For a Fifth Affirmative Defense
(No Master-Servant Relationship)

66. Mr. Smith stepped aside from Hendrick’s business for some purpose wholly
disconnected with his employment; ahy alleged. re]atibnship between Mr. Smith and Hendrick
was temporarily suspended.

For a Sixth Affirmative Defense
(No Master-Servant Relationship)

67.  The alleged acts were not reasonably necessary to accomplish the purpose of the
, employee’s employment, and not in furtherance of the alleged master’s business.’

. For an Seventh Affirmative Defense
(Punitive Damages)

68. The Aimposition of put1itive or exempl‘ary damages against the Defendant would
violate its constitutional rights‘ under the Due Process clauses in the Fifth and Fourteenth
Amendments to the Constitution of the United States, the Excessive Fmes clause in the Eighth
Amendment to the Constitution of the Umted States the Double Jeopardy clause in the Fifth |
Amendment to the Constltutlon of the United States similar. provisions in apphcable State
éOIlStltllthI‘lS, and/or the common law and pubhc pohcles of pertinent - States, and/or applicable
statutes and court rules, in the circumstan_ces onf this litigation, including but not limited to:

a. intposition of such punitive dmnaées by a jury which (1) is not provided start&ards
of sufficient clarity for determining the appropriateness, and the appropriate size, of such a punitive
damages award, (2) is het adequately Aand elearly instructed ott the limits on punitive damages
imposed by the principles of deterrénce and punishment, (3) is not expressly prohibited from
awarding punitive damages, or determining the amount of an award thereof, .in whole or in part, on
the basis of ‘invidviously discriminatory characteristics, including the corporate status, wealth, or state

or residence of the Defendant, (4) is permitted to award punitive damages under a standard for

11
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determining liability for suchb damages which is vague and arbitrary and does not define with
sufficient clarity the conduct or mental state which makes punitive damages permissible, and (5) is
not subject to trial court and appellate judicial review for'reasonable-:ness and the furtherance of
legitimate purposes on the basis of objective standards;

b.  imposition of such punitive damages, and determination of the amount of an
award thereof, where applicable state law is impermissibly vague, imprecise, or inconsistent;

c.  imposition of such punitive damages, and determination of the amount of an
award thereof, emplojting a burden of proof less than clear and convincing evidence;

d.  imposition of such punitive damages, and determination of the amount of an
award therebf, without bifurcating the frial ahd tfying all punitive damages issges only if and after
the lability of the Defendant have been found on the merits; |

e.  imposition of such punitiv'e‘damages, and determination of the ainount of an
award thereof, under any steﬁe's law subject tol no predétermined limit, such as a maximum
muitiple of compensatory damages or a maximum amount; |

f. imposition of such,pun'itiverdarnages, and deterrriiﬁation of the amount of any'
award thereof, based on é.nything other than the Defendant’s conducf in cc;nnection with the sale
of the products allegéd in this litigation, o; in any other way subjecting the Defendant to
impermissible multiple punishment for tﬁe same alleged wrong; and/or - |

g.  imposition of punitive damage‘s by the jury as opposed to the Court, as the
issues of the imposition and amount of punitive dandages are matters of constitutional fact that

must be determined by the Court, not the jury.

12
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For an Eighth Affirmative Defense
(Additional Defenses)

69.  The Defendant hereby givg:s nqtice that it intends to rely upon such other
affirmative defénses as may become available or apparent during the course of discovery, and
thus reserve the right to amend their Answer to assert lany such defenses.

WHEREFORE, having fully answered - Plaintiff’s Complaint and asserted these
affirmative defenses, the Defendant prays that the Plaintiff’s Complainf be dismissed together
with the costs and disbursement of this action and for such other and ‘further relief as this Court

deems proper.

YOUNG CLEMENT ERS, LLP

ST

Edwérd D. Buckley, Jr.
ebuckley@ycrlaw.com

Nicholas J. Rivera
nrivera@ycrlaw.com

P.O. Box 993

Charleston, South Carolina 29402
(843) 724-6671

Attorneys for the Defendant

Charleston, South Carolina

Dated: __ /0//'0//(3’

CERTIFICATE OF MAILING

I hereby certify that a copy of the foregoing pleading w: ailed to
alk cognsel of record in this proceeding this day of
., 2016. :

o>~
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In the Common Rleas
Court of Charléston

State of South Carslina.,

Casé No. 2016-CP-10-04112

County of Charleston.

Jdane Doe.,

~v5- Transcript of Record

TCSC, LLC d/b/a Hendrick.)
Toyota of North
Charlestod.

.

.Defendant:.

B

February 22, 2017
Charleston, South Carolina

The Honorable R. Markley Dennis, Junior, judge.
AP2EARANCES:

Mr. Anthony E. Forsberg, Esquire
The Mason Law Firm, PA

PO Bowx 1271

Mt. Pleasant, South Carolina 29465
aforspergtmasonlawfirm:com

(843) 884-1444

Attorney for the Plaintiff

Mr: Edward D. Buckley, Jr.

Young Clement Rivers

PO: Box 993 - .
Charleston, Scuth Carolira 29402
ebuckley@ycrlaw.con

(843) 577-4000 -
Attorney for the Defendant

Wanda Nelson, CVR-M

Qfficial Court Reporter

"To The Honorable John C. Hayes, ITI
Sixteenth Judicial Circuit

Union and York Counties
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WITNESS

No witnesses were called.
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INDEX

EXHIBITS

DESCRIPTION

ID.

No Exhibits were received into the record.
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(COURT IN SESSION, ON THE RECORD AT 09:42 AM.)
"THE COURT: If YOu all will identify yourselves
please and the parties you are representing.

MR. FORSBERG: ~Anthony Forsberg from the Mason Law

‘Firm. Your Honor, I represent Jane Doe, the Plaintiff.

THE COURT: okay.'

MR;.BUCKLEY: Ed Buckley, your Ho;or. I represent
the defendant. -

THE COURT: Okay. And it’s your motion I believe,

Mr. Buckley. I have the memo, memorandum is incorporated

- for purposes of review. 'All ydur-submissions that are on

file.

MR. FORSBER:;: Your Honor, I actually have an |
additional mémorandUm; | |

THE COURT: Ali-right;' That’s fine.

MR. FORSBERé; That is a supplement of the one that
was fiiéd-dn-Friday because we got there last nighf. |

THE COURT: Thank you. No problem.

MR. BUCKLEY: Your Honof, this is my motion on. behalf
of the Defendant to compel arbitration)A |

THE. COURT: Yes, sir.

MR. BUCKLEY: This is a somewhat unusual case and
arbitration agreemént in itself. This is one of the féw
arbitraﬁion agreehentst)ve'ever seen that actually

incorporates some language that some of the Federal courts
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have talked about in cases that have been of some important
in more recent'cases in South Carolina before our Supreﬁe
Court.

Our case involves an arbitration agreement where Jane
Doe actually purchased a vehicle in 2011 from the Hendrick
dealeréhip. In that agreement in connection with that
purchase she signed a separate stand—alone arbifration
agreement. |

~ THE COURT: Yeah.

MR. BUCKLEY: And that'arbitratién.agreement is unique
in many respects. It actually gives her the oppértﬁnity»to
pick the forum. It requiresuthat my client pay the cost.
It is not the typical one sided -- An easier contract that
you see and it sufprised me to find it.

In this case Mrs. Doe ended up serviciné hér vehicle
dver the years at the_dealership and in connection with her
continued serviée.with the dééleréhip she received one or
more flyer’s from the company inviting her to trade in her
vehicle and purchase a‘new vehicle from the dealership.

Afﬁer receiving one of Eﬁose flyers, and in the course
of having her vehicle serviced; she decided to have her
vehiclg appraised. She furthér authorized the sales
manager who was assigned to assist her to —- actualiy
conduct a credit application which of course requires

collection of non-profit private information.
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THE COURT: Right.

MR. BUCKLEY: She then ‘ends up getting “her credit
report back and all that and they determined two different
vehicles that she would'beléualifiéd to purchase. As ‘it
turns out she decided ot to purchaSeﬁeither'vehicle.

There is a fai:ly;long history bf cdmmunications N
betwéen the salesman and ng over a period of about a -
month. And after the*flnalJcbmmﬁnication it’s alléged;théﬁ"
the salesman ﬁook privaté infbrmation‘that hé obtained
through the creqit appliéation,prpceés{ including her
téléphone‘number'andﬂhéf celi'pﬁone nﬁmber, her firéf name

and her date of birth, which of chrseAwas incorrectly

‘posted on a web site.

That web site where he posted information involved

-- it’s called Backpagedotcom.. I had ‘never heard of before

this case. BApparently it’s a hook hp and prostitution web

" site and he posted the following essentially.

I need a good accounting, my husband is out of town a

'ldt. Call Christine, heré’s-the'number, Mount Pleasant,

Charleston, date of birth, age thirty five.
That conduct forms the basis of this law suit. It is

our contention, your Honor, that the contract is written in

‘such a way that two things need to be addressed by the

* .court and then the remainder of the case needs to be sent

to arbitration.
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Number one, the court needs to evaluate whether or not
Federal law applies to this case. If Federal law applies
to the case then a whole different set of'rples from what
you and I are used to dealing with involve the
arbitrability. of this.dispute..

The pérties,in their agreement actualiy agreed that
this arbitration agreement -- any'arbitration under this

arbitration agre2ment shall be governed by the Federal

4,Afbit;ation Act (9 USC Se¢tipn-iFC) and not by any state

law conceyhing qrbif;ation. -Clearly FAA applies. "It
probably would;aﬁyway but . we doﬁ’t have to ‘argue that:

. In éddition, the language of the agreemeﬁt ipvthe 
sécond paragraph which I’ve highlighted says any'éiéim or

diépute whether in contract, tort, statute, or otherwise,

(including the interpretation and scope of this arbitration

agreement and the arbitrability of the claim or dispute
between you and us -- you go all the way to.fhe-end.

THE COURT: Right.

MR. BUCKLEY: --- shall be decided in arbitration and
not by court. action. The US Supreme Court and the Fourth
Circuit have both addressed the issue of arbitrability
which this court must determine first.

Where is that determination made? Is it made in the
court or is it made in arbitration? Where the parties have

clearly and uhmistakably included language in their
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agreement that says it is their intent to have that

determined in arbitration the court is compelled to submit

“the case to arbicration stay this case and compel the

arbitration. That is what we have here. It is not this
court’s function to determine that infthis case under this
agreement. | | |

The plaintiff‘has aiieged,>or asserted,'in-their
memorandum in opposition to our motion -

THE COURT: I’1l let you respond to him. Let’s see

‘'what he argues —

MR. BUCKLEY: Okay.
THE COURT: --- about that.

'MR. BUCKLEY. I do want to say -- Well, I'1ll respond

- then. I’11 read his tort section later.

' THE COURT: Okay. That will be fine.

Mr. Forsberg, why should -- and I grant the'motion.

MR. FORSBERG: .You shouldn’t.grant the motion, your
Honor, because the contract in énd of itself didn’t;have a
meeting of the minds. The contract -in and of itself never
formed. And the cases that are cited in -

THE COURT: How did it not form?

MR. FORSBERG: Well, because you have to have a

meeting of the minds with all the essential terms of the

‘contract. And one of the essential terms of this contract

is that these types of situations would be subject to
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arbitration.

THE COURT: Well wouldn’t that always defeat anybody’s
situation that said I didn’t agree to arbitration?

MR. FORSBERG: No, your Honor, not necessarily because
in this pafticular -

THE COURT: Well let me ask you one other question

. just for my edification.

MR. FORSBER.3: Sure.

THE COURT: This agreement was one of many documents
signed when she pufchased the automobile, correct?

MR. FORSBERG: Yes, sir.

THE COURT: Okay. And she got theAautomobile?A

MR. FORSBERG: She did.

THE COURT: And she used the automobile and used the

- facility?

MR. FORSBERG: She did.

THE COURT: ' Pursuant to all the agreements that she
had? |

MR. FORSBERG: éresumably sO.

THE COURT: But this wasn’t a meeting of the minds.

MR. FORSBERG: 'I’mlsorry.

THE COURT: But th}g_being a part of thaﬁ was just
simply wasn’t a meeting of the minds.

MR. FORSBERG: Well you have to look at the Akin case,

your Honor, which we’ve argued in our primary brief. 1In a
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situation like this the Supreme Court of South Carolina has
determined that outrageous torts -

THE COURT: 1 have granted three, I think, since it --
I think it was Bucklers, one of Buckler’s decisions, but I
have -- I’ve used that case. In fact.two, recehtly with
respect to some construction litigation. So I'm familiar
with that; I understand that, but those cases -- Well at
least fhe one that I had was clearly -— One of ‘em I
rehember. You either accept this or you don’t get
anything, and‘this is not the case here. People -- You had
choices'here and you made some choices, your client made
some‘choices.

I mean clearly this one is I fhink distinguishable.
Now the court in Columbia may disagree with me but I think
it'is.

| MR. FORSBERG:A Well hopefully we won't needvto go to

Columbia. |

THE COURT: I hope you won’t either. Just go fo_
arbitration and then whatever is left over yoﬁ have fun.

MR. FORSBERG: Again, your Honor, we don’t beliefe
tﬁat this is subject to arbitration. -

THE COURT: I appreciate it. I do. I really do.
Based on everything I’ve read -- I mean I understand your
position. I’m familiar with what you’re afguing and I’ve

done it before.
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MR. FORSBERG: Well, are you speaking about my
unconscionability argument?

THE COURT: Yeah, absolutely. I mean I’'ve used it.

MR. FORSBERG: . Okay.

THE COURT: I just don’t think it’s unconscionable
here. I mean you’ve got somebody that to me -- I’1ll give
you an analogy for the reviewing court’s bénefit. To me
its analogous to someone typically -- Where I’ve seen this
and it’s kind of the double edge sword because it was in a
arbitration situation. ~They utilized.all the discovery of
litigation; if fact kept it going for about two yeafs.
Then when it came time for trial they said, Whoa,vwait a
minute, this is arbitration we demanded it be arbitrated.
I said, huh-huh, you can’t use this and take advantage of
all the benefits of this side and then kick it over into
arbitration. I think that’s unfair.

I think the séme is true here. You can’t get the
benefits of everything'that you received and then say, oh,
wait a minute, tais part is not part of my cohtract.‘ I
don(t know so I just think it’s part of it and I think -- I
don’t think it fits the undonscionabiiity bart, Language
like this bothers me too but it doesn’t bother the court.
It says everything that you’ve got, every cause of action
you can have against me; so you.can argue that up the

street.
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MR. FORSBERG: Your Honor, to that point where you say
that every case that you can have against me the Supreme
Court specifical'y it -
THE COURT: It said it in a certain caée.‘ it didn’t
just say because if you take it that broadly there’d be no
arbitration cause nobody wants to arbitrate for some

reason. I don’t’ know why. Apparently there must be —-

'And the Supreme Court has said, both the U.S. Supreme Court

and our Supreme Court says no, that’s part of the business
world. And that’s why we’re seeihg more and more of if.
Thét’S'why we’re not seeing és much litigation one of the
reasons and other means ofrdispute resolution but you can
argue that and maybe they’1ll change their mind and that
will be great.

MR. FORSBERG: And again, I would just state for the
record, your Honor, as you poinfed out - |

THE COURT: You don’t have to. Your memorandum has
ététed succinctly your positions clearly.‘ I understand it
and I don’t fault you. I_— If I was standing where you are
I'd be arguing it just as passionately as you are.
Unfortunately‘I just can’t -- I can’t agree with you. And
I've read it so, you know, your memorandum stands for the
reasons you think I should deny it. I think the mémorandum

submitted by the Defense counsel I think -- and I’'ve read

it, I’ve read his arbitration — I read the arbitration
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agreement. Its not one of those ones that causes me to say
that’s unconscionable. So I think you’re correcf in so far
as whether or not this court determines because I’'d have to
~— I'd have to redraft it. 1I’d have to rewrite the
contract. The contract is this is what we select and I
think therefore it takes us out of making that
determinatidn, so it’s paft of the old agreement I think as
a whole.

But anything else? I cut you off, I want you to feel

- free to supplement anything that you have in your writing

v
but your writing’s are very thorough and I appreciate that

~Mr. Forsberq.

MR. FORSBERG: Thank you, your Honor. I would just

.point out that I’m relying, as you probably do already

understand, on the fact that arbitration is a matter of

v

contract. And if we go back to the beginning, if the

v

contract itself isn’t what somebody contracted to do they
can’t be>forced to do it. And that’s a threéd that runs
throughout all the cases you’ve mentioned and all the cases
that were even cited by the Defense, Fhat the Supreme Court
of the United States has determined that, that you’ve got
the ability to look befo;e we e&en get to the contract.-
Did the contract come into existence? And if you don’t
have a meeting of the minds as to all of the material in

the essential parts of the contract -
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THE COURT: Well let me ask you a question, because

I’ve read a number of cases where the Supreme Court

“enforced the arbitration and the party from the other side

‘was arguinglwhat you’re arquing. Basically you’re saying

look, this can never be part of it. Why would anybody do

" that?

'MR. FORSBEﬁG: .I'm not, your'Honor.

THE COURT: Well then tell me why this is unique to
thié particular péfson? .

MR FORSBERG: -Because‘£he,cases that --

THE COURT{. No, ﬁo. Why is this factual dnique and‘
all the other éaseé don’t apply? | | |

MR.'FORSBERG;A That’s what I'm telling your Honor. |
@’m_distinguiéhing.those cases frém fhis. »Thosé caées -
The Supreme qu;t.said in each of thoéévcasesfthat the,!
state law thét was pféempted by the FAA‘Was preempted
because that iaw'did not place arbitration on equal footing
with other contracts. 1In this pa;tiCUIaf situation the
case that we’re trying to have the court apply to this
sifuation , the Akin éaée( does épply to any type of
contract begadse,at it’s root it deals with whether there
was a meeting of the minds. |

THE COURT: Okay.

MR. FORSBERG: And so ‘—

THE COURT: I appreciate that. You’d.always have that
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argument wouldn’t you?
MR. FORSBERG: You may always have the argument but
you may not always be right.
THE COURT: Yeah, and you’re not here, so, thaﬁk you.
MR. FORSBERG: I appreciate that,»youf Honor.
THE COURT: Okay. Thank you very much, I appreciate
it.
MR. BUCKLEY: I do have to just, for the record, in
the eﬁent Qeigo somewhere-and'not here, youf Honor.
_THEYCOURT:. All right. sure.
, MR. BUCKLEY: The pléintiff ra;ses two new basis to
challenée - | o
.THE‘COURT:A Okay.. In his supple -

MR. BUCKLEY: --- the arbitration arbitrability or

.

~enforcement of the arbitration agreement in her memorandum

in response to my memorandum.
THE COURT: And I haven’t read that yet.

MR. BUCKLEY: The court cannot consider a new ground.

- It’s not a rebuttal of anything I said. The two grounds or

the«three grounds that she actually‘raises that weré never
raised in her_opposition memorandum are adhesion contract
unconscionabilty that are both under. the same --

THE COURT: Well, why don’t you do this? I’11 let you‘
file a supplement to it.

‘MR. BUCKLEY: Well, your Honor, just for the record I
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just want to point out that I don’t think you can evgnj'f.'
consider that under the rules. And the third ground:ié 5;7

THE COURT: Well I think I can. So my feeling is if

you feel you need to supplement it then I'1l take it under

“advisement.

MR. BUCKLEY: Okay; your Honor. But the‘third'groqqd
that I nééd to mention is ---
' THE COURT: And I need to read this.
MR. BUCKLEY: --— another meeting of the minds.-jThéf&.J”‘
othef thing I do need to bring up for ﬁhe courtvis‘thaf ;n

the Parson’s case Justice Pleicones wrote very recently, .

you know,chtober-of 2016 and he and JusticejKittredgé

concurred. - He said tﬁat the entire outrageous~tofts. X
éxCeption to the eﬁforcibility of contracts of arbitration
contracts has only‘éver béen'applied in the c§ntext'of”
arbitiatibn contracts or érbitrétion agreeheﬁfs.

As such ‘and under the Federal precedent of Embérgia‘

Conceptcia and Doctors Care or whatever that third case is

I provided to the court, U.S. Supreme Court, under those

three cases where the state treats differently the

'interpretation and enforcement of arbitration agreements

compared to the general treatment of contracts. Génerally

it violates Section 2 of the FAA which says you have to

treat, you know, you have to treat ‘em on equal footing;

So I need to raise that issue in case we go way beyond
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THE COURT: Well why don’t you do this? And in
fairness to you IZve réad_your first one, 1 haven’t read
your supplement so I need to read that. You submit

whatever you Want in response to this and then if necessary

" we’ll reconvene if I think argument is necessary. If not

then I’'11 simply send you an email, both of you, and ask
one of you to pr:pare the order.lﬂokay;

MR. BUCKLEY: Thank,yod, your Hoﬁor.l

'MR. FORSBERG: Thank you, your Honor.

THE COURT: Thank you. Thank you very much. And
thank you, Mr. Forsberg. I’'m sorry for cuﬁtihg you off but
I want to fead this too buﬁ thank you.

MR{ FORSBERG: Thank you, your Honor. I thiﬁk'you’ll-
find it very interesﬁingiA Y

'THE COURT: I'm lobking forward to it.

We:re off the record.

(END OF TRANSCRIPT OF RECORD.)
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Jane Doe vs. TCSC, LLC d/b/a Hendrick Toyota of N. Charleston : 3

THE COURT: Thank y'all. And I did this after
réading everytﬁing and told you if I needed further
argument I wouid'give you the opportunity.

I wasbembarrassed to realize when I was reading it
the agreement that I was looking at I make an assumptioh.
The 2011 car that was the subject bf that was a car that -
was ultimately I guess traded in or done something with
for the new car?

| MR. FORSBERG: Somewhere eise, Your Honor.

_THE'COURT: ‘I am just sayinq my thought was for some
reason I was thinking:that the agreement dealt with a car
that they were negotiating for, and it didn't. It Qas a
car that had nothing to do with all the 1nteractlon with
this company in 2015

There had been some interaction with this company
for another car, but that was four years prior -- or that
was another company altogether”

MR. BUCKLEY. If I could address that.

THE CaURT: Sure, Mr. Buckley.

MR. BUCKLEY: Ed Buckley for the defendant and the
moving party. The timing waé that 2011 she actuall§
bought a RAV-4.

THE COURT: Right. _From this -- from the
defeﬁdant -—= |

MR. BUCKLEY: From this dealership.
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THE COURT: Yeah. Okay.
MR. BUCKLEY: Signed the agreement that we are here

before you on. And during the course of the next few

years she had the vehicle serviced routinely at the

dealership.

THE COURT: Right.

MR. BUCKLEY: She‘feceived a flyer from that
dealership saying,‘you know; we need used cars.

THE COURT: We want to buy your car.

MR. BUCKLEY: Let us appfaise your car. While she
was in for service she had them appraise hér car.

THE COURT: Right. |

MR. BUCKLEY: At that point she -- they say can we
go ahead and apply for credit --—- o

THE COURT: Right. |

MR. BUCKLEY: --- to see if you can get credit -- or
financing épproval. And during that process'is where the
scenario we are here about in court began.

THE COURT: And that car is no longer in existence
with her? | .

MR. FORSBERG: No, -Your Honor, it is not.

THE COURT: And ---

MR. FORSBERG: She did trade it in.

THE CQOURT: That is what I was saying. Because the

complaint talks about they couldn't reach an agreement
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and thefefore she went somewhere else and bought another
car, correct?

MR. FORSBERG: Correct. -

MR. BUCKLEY: Yes, sir.

THE COURT: Given -- and I don't knbw why; I thought
it was with the car that she ultimately. Which in
reading it even fﬁrther it is somewhat far-reaching, but
it says it clearly. Bqt I can't jump from'a car four
years before and say this covers everything that could
possibly happen between these entities that doesn't
specifically involve this car. And that is my concern.

And so for that reason it really I agree witﬁ,you,
Mr. Forsberg, I think it would go -- it would be
unconscionable to extend it that broadly. So that is why
I had -- I asked you to come back in.

Now if y'all -- y'all have briefed it thoroughly,
but if anybody needs to put anything‘else on the record I
Qanted to afford you an opportunity to do that.

But I have incorporated both briefs. And I just
agree with you, Mr. Foererg. |

MR. FORSBERG: Thank you, Your Honor. 2And I am
certainly not going to argue anything ---

THE COURT: No.

MR. FORSBERG: --- considering that ruling. But YOu

asked if I wanted to put anything oh the record. And I
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‘did file an affidavit ---

THE COURT: You did.

MR. FORSBERG: --- on Jane Doe the other day. And I
indicated that I have the original affidavit —

THE COURT: Just file it.

MR. FORSBERG: Well, we need it to be filed under
seal because she has signed it in her own name --- |

THE COURT: Well, then don't file it.

MR. FORSBERG: Okay. If the one you have got —--

MR. BUCKLEY: I am nof’going to object to it.

THE COURT: I have got the affidavit of Jane Doe.
That is all --- |

"MR. FORSBERG: Okay. »

THE COURT: At this point it stays there as far as I
am concerﬁed. |
MR. FORSBERG: Okay. Thank you, Your Honor.

. THE COURT: And, frankly, to be candid with you I
realiy am relying primarily on my error from the earliest
part reading it as it was presénted; and I just simply I
made a mistake.

And I am sorry for the inconvenience to evérybody.
But I have to own up to it. I just -- it just really I
was misapplying that. But ---

MR. BUCKLEY: While we are here, Your Honor, there

was a case about five years ago that I would like you to
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look at.

THE COURT: Yeah, that I didn't get it right, Mr.

Buckley?

Th%nk you all. I appreciate it. We will just —-- I
will just do a Form 4 that says motion to -- or if you
want a formal -- do you need a formal order or will a

Form 4, motion denied, compel arbitration?

MR. FORSBERG: I don't -- I don't know that we
necessarily need an order.

THE COURT: Okay.. Good. We will -= we will just do
that. I will do a Form 4 that says the motion to compel
arbitration is denied.

MR. FORSBERG: Okay.

THE COURT: Okay.

MR. FORSBERG: Thank you, Your Honor.

THE COURT: Thank you so much. Appreciate it.
Again, I apologize for inconveniencingvyou all. |

MR. FORSBERG: No problem. Your Honor, may I —-- I
apologize. To the extent that Mr. Buckley has already
indicated to me that he intends to appeal the decision if
it was that way ---

THE COURT: Well, then you go ahead and prepare your
order based on your memorandum.

MR. FORSBERG: Okay.

THE COURT: Okay. Thank you.
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MR. FORSBERG:: And I will prepare something and
circulate it. | ' . |

THE COURT: ‘Tha'nk you. We will do a Form 4 that
says motion denied, fbrmal order to follow.

(WHEREUPON, the hearing concluded.) |
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ﬂWQY?&’Please contact the court reporter for additional
copies or certified transcripts.)
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS

COUNTY OF CHARLESTON

)
) |
) ~ NINTH JUDICIAL CIRCUIT
) .
JANE DOE, ) CASENO. 2016-CP-10-4112"
)
| ) |
PLAINTIFF
- ’ g DEFENDANT’S MOTION TO COMPEL
Vs, ) ARBITRATION
_ | | ) | .
TCSC, LLC D/B/A HENDRICK ) @8
TOYOTA OF NORTH CHARLESTON, ) L eF T
| ‘ ) | mFE
' DEFENDANT. ) S
: an D oA Y - R
) no
. T oX T
TO:  ANTHONY E. FORSBERG, ESQUIRE, ATTORNEY FOR PLAINTIFE: _:_0_‘?:,3‘.:-:.«5:’
oINS
I C‘J r

PLEASE TAKE NOTICE that the Defendant, TCSC LLC d/b/a Hendrlck Toyota of N
North Charleston (herelnafter referred to as “Hendrick” or “the Defendant”) by and through its
undersigned counsel, will move before the Presiding Judge of the Ninth Judicial C1rcu1t in
Charleston County, South Carolina within ten (10) days of the ;"date of this Motion, or as soon
tnereafter as coansel may' be_ heard, for anv order to stay the above action and to compel
arbitration under the Feder_‘al. Arbitration Act.

The parties executed an Arbitration Agreement which contains, an afbitration clause that
allows either party to arbitrate “[a]ny claim or dispute, 'whether in contract, tort, statuté, or
otherwise (including the interpretation and scope of this Arbitration Agreement, and the
arbitrability of the claim or dispute)” which “arises out of or relates to your credit application,
purchase, lease, or condition of this vehicle, your purchase,. lease agreement, or financing

be]

contractor or any resulting transaction” or relationship . . . .” A copy of the Arbitration

Agreement containing the arbitration clause is attached hereto as Exhibit “A”.
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In support of this Motion, Defendants will rely on the pleadings; the binding agreement
referenced herein; any memorandum submitted prior to the hearing of this motion and any other

gvidence to be submitted.

YOUNG CLEMENT RIVERS, LLP

Edward D. Buckley, Jr.
ebuckley@ycrlaw.com

Nicholas J. Rivera
nrivera@ycrlaw.com

P.O. Box 993 ,
Charleston, South Carolina 29402
(843) 724-6671

Attorneys for the Defendant

By M‘Y)'m;, A /
I

5 .

Charleston, South Carolina - ~

Dated: \)).‘_wbrv\ T wl@j

CERTIFICATE OF MAILING

day of

I hereby certify that a copy of the foregoing pleading mailed to
all_counsel of record in this proceeding this Ei
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. - Arbitration Agreement

~ customer Nams TN . Date 3/31/2311
| Deal Number __254& N __VIN _ "

PLEASE REVIEW IMPORTANT - AFFECTS YOUR LEGAL RIGHTS

1. EITHERYOU OR WE MAY CHOOSE TO HAVE ANY DISPUTE BETWEEN US DECIDED BY ARBITRAT!ON AND
NOT IN COURT OR BY JURY TRIAL.

2. IF A DISPUTE IS ARBITRATED, YOU WILL GIVE UP YOUR RIGHT TO PARTICUPATE AS A CLASS
REPRESENTATIVE OR CLASS MEMBER ON ANY CLASS CLAIMYOU MAY HAVE AGAINST US INCLUDING
ANY RIGHT TO CLASS ARBITRATION OR ANY CONSOLIDATION OF lNDIVSDUAL ARBITRATIONS.

3. DISCOVERY AND RIGHTS TO APPEAL IN ARBITRATION ARE GENERALLY MORE LIMITED THAN IN A
LAWSUIT, AND OTHER RIGHTS THAT YOU AND WE WOULD HAVE IN COURT. MAY NOT BE AVAILABLE IN -
ARBITRATION.

In this Arbitration Agreement, “you” refers to the buyer(s) sngnmg below. “We,” “us;” and “our” refer to the Dealersigning:
below and anyone to whom the Dealer assigns this: Arbitration Agreement.

Any- claim or dispute, whether in contract, tort, statute or otherwise (including the Interpretahon and scope of this
Arbitration Agreement, and the arbltrablhty of the-claim or dispute), between you and us or our employees, agents,
‘successors or assigns, which arises out of or relates fo your credit application, purchase, lease, or condition of this
vehicle, your purchase, lease agreement, or’ fmancmg ‘contract or any resultirig transaction or relationship (including
any-such relationship with third parties who do not sign your purchase, lease agreement, or financing contract) shall,
at your or.our election, be resolved by neutral, binding arbitration and not by a court action. If federal law provides that
a.claim or dispute is not subject to binding arbitration, this Arbitration Agreemenit.shall not apply to such claim or
dispute. Any claim or dispute is to be arbitrated by a smgle arbitrator on an individual basis and-not as a class action.
You expressly waive any right you may have to.arbitrate a class action. Arbitration shall be conducted by the American
Arbitration Association, 335 Madison Ave., Floor 10, New York, NY 10017-4605 {www.adr. org), or any other
organization that you choose subject fo our approval. You may get a copy of the rules of these organizations by.
contacting the arbitration orgamzatron or visiting its website.

Arbitrators shall be attorneys or retired judges and shall be selected pursuant to the applicable rules. The arbitrator
- shall apply governing substantive law in making.an award. The arbitration hearing shall be conducted in the federal -
district in which you reside unless the seller of the vehicle is a party to the claim or dispute, in which case the hearing
will be held in the federal district where this Arbitration Agreement was executed. We will advance your filing,
administration, service or case:management fee and your arbitrator or hearing fee all up to a maximum of $2500, which
may be relmbursed by decision of the arbitrator at the arbitrator's discretion. Each party shall be responsible forits own-
attorney, expert and other fees, unless awarded by the- arbitrator under applicable law. If the chosen arbitration
, Organization's rules conflict with this Arbitration Agreement, then the provisions of this Arbitration Agreement shall -
' control. The arbitrator's award shall be final and binding onalt parties, except that in the event the arbitrator's award
*for a party is $0 or against a party is in excess of $100,000, or includes an award of injunctive relief agairist a party,
that party may request a new arbitration under the rules of the arbitration organization by a three-arbitrator panel. The
-appealing party requesting new arbitration shall be responsible for the filing fee and other arbitration costs subject to
a final determination by the arbitrators of a fair apportionment of costs. Any arbitration under this Arbitration Agréement
shall'be governed by the Federal Arbltratlon Act (9 U.S.C.§ 1et.seq. ) and not.by any state law concerning arbitration.

You and we.retain any rights to. self-_help remedies, such as repossession. You and we retain the right to seek remedies é
in small claims court for disputes ofclaims within that court's jurisdiction, unless such action is transferred, removed |
or appealed to a different court. Neither you nor-we waive the right o arbitrate by using self-help remedies orfiling suit.

Any court having jurisdiction may enter judgment on the arbitrator's. award. This Arbitration Agreement shall survive
~any termination, payoff or transfer of your financing contract. If any part of this- Arbitration Agreement, other than
waivers of class action rights, is deemed: or found fo be unenforceable for any reason, the remainder shall remain
-.enforceable. If a waiver of class action rightsis deemed:or found to be unenforceable for any reason in‘'a case in which
class action -aliegations have been made; the remainder of this Arbitration. Agreement shall be unenforceable.
Notwithstanding any other provision of this Arbitration Agreement, the validity and scope of the waiver of class action
:-rights shall be demded by the court and-not by the-arbitrator. .

Buyer Buyer

/P"/‘ ‘
TOYOTA SCLS?‘! OF RORTH CHaRLE! ‘T"’N |
" .+ . Dealer |

-~ /-"/ , Lo sedo
é?f =

_ﬁw ‘FORR NO: LAW-ARB irev.sng . ) o

;2010 The:Reynolds and Reynolds Gomp ToOF ER: S0T; 1-800-344-09386; fix 1-BO3-531-5325
THE PRINTER MAKESNO WARRANTY, EXPRESS OR IMFLIED, AS TO CONTENT OR ROA 081
AITNESS FOR PURPOSE OF THIS FOR&I. COBBULTVDUﬁ OWN LEGAL COUNSEL
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STATE OF SOUTH CAROLINA  } IN THE COURT OF COMMON PLEAS
| FOR THE NINTH JUDICIAL CIRCUIT
CASE NUMBER: 2016-CP-10-4112

COUNTY OF CHARLESTON

JANE DOE, ah adult woman over
the age of 18, ;

Plaintiff,

TCSC, LLC, d/b/a HENDRICK
TOYOTA OF NORTH
CHARLESTON,

Defendant.

PLAINTIFF’S'MEMO IN OPPOSITION TO DEFENSE MOTION
- TO COMPEL ARBITRATION

NOW COMES the Plaintiff, Jane Doe, by aﬁgl through her undersighgd counsel, and hereby
resf)ectfully submits this Merﬁorandum of Law in O?positioh to Defendant’s Motioh to Compel
Arbitration. This matter is before the court on the motion of Defendant fCSC, LLC_d/b/a Hendrick-
Toyota of North Charleston 'which‘ seek-s to stay this 1ifigation and to compei arbitration of the matter
pursuant to the Federal Arbitration Act (9 US.C. § 1, et seq.). For thé reasoins $et forth herein, the
Plaintiff requééts that this Honorab_le Court dény tﬁe Defendant’s Motion and instead issue an Order
that this r;xatter proceed wiih litigation in this court. ]

- FACTS
" On or about December 16, 2015, while at the Defendant car dealership on Rivers Avenue in -

North Charleston, Plaintiff was introduced to salesman Richard Smith and a.corversation ensued

about her potentially purchasing a vehicle from the dealership.. During that meerting, as part of
Page | of 7
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creating a “new opportunity” profile in the dealership computer system and in having the Plaintiff
complete a credit épplicati_on, Mr. Smith collected personal and private identifying data from the
Plaintiff including her name,.address, telephone number and birthdate, among other information.
After receiving information about some botential vehicles and the cost of the same, the Plaintiff did
not choose to purchase a néw vehicle from the Defendant dealership that day. Salesman Richard -
Smith p'ersistedv in bc;ntacting her by telepho'ne over the following weeks in order to gonvince her to
buy a car. Ultimatgly the Plaintiff pufchased another vehicle ffom another dealership and within
~minutes of learning that informativor‘l in a. follow-up phone call made. to the 'P.l‘aintiflf from the
- dealership on January 19, 201 6 at 10:20 am, Richard Srriith, acting as an erﬁployee and agent of the
'Defer.ldant, posted the following ad on Backpags.com, a sexually orieﬁted’ website used to offer and
| ] soliéitlsexual encounters including prostitution:
Needing it Now - 35 |
Posted: Tuesday, January 19, 2016 10:30 am
I really need a good pounding. My husband is

always out of town and I can host. 843 XXX-XXX (redacted)
Send pictures and ask for [Jane Doe]

"Poster’s age: 35

Location: Charleston, Mt. Pleasant
Post ID: 12XXXX81 charleston

Thereafter, within hours, the Plaintiff began to receive phone calls and texts on the personal and
private cell phone nun;bef she had given to .Richard' Smith from individuals indipating (in no
pncertain terms) that they wanted t§ meet up with her for sexual encounters in response to the
Backpage.;:om advertisement posted by the employee of the Defen(.ibant. It'is this disturbing,

outrageous and incredibly invasive internet posting which forms the basis for the instant litigation.
Page 2 of 7
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Four years and seven months before this disgusting, outrageous and unauthorized
advertisement was postgd by Hendrick employee Richard Smith, on or about June 11, 2011 the
Plaintiff purchased a 2011 Toyota RAV 4 from Rick Hendrick Toyota Scion of North Charleston,
the Defendant in this matter. As part of that vehicle purchase sales documentafion, she was
presented with and signed a document enﬁtled “Arbitration Agreement”, which is attached to the
Defendant’s Motion to Compel Arbitlration. That document stated, in pertinent ‘part, thé fo.llowing;

Any claim dr dispute, whether in contract, tort, statute or otherwise...between youand

us...which arises out of or relates to your credit application, purchase, lease or

condition of this vehicle, your purchase, lease agreement or financing contract or any
resulting transaction or relationship...shall, at your or our election, be resolved by
neutral, binding arbitration and not by a court action. '
It is upon this clause that the' Defendant now relies in asking this Court to force the Plaintiff to
arbitrate her pending claims.
LEGAL ARGUMENT

The claims of the Plaintiff set forth in this ﬁtigation sounci in tort, speciﬁcally the torts of
Outrége, Intentional Infliction of Emotional Distress, Invasion of Privacy, Défamétion/Libel Per Se,
Gene;al Negligence, Gross Negligence, Negligent Hifing, Neéligent Training and Negligent
Supefvision. It is the Plaintiff’é position that the Arbitration Ag‘reement_ she signéd in 2011 és part
of her purchase of a vehicle from the Defendant’s dealership did not contérhplate such outrageous
~acts and as éuch does not apply to 'these torts alleged to have been 'committed by the Defendant and
its agents, servants and employees. The Supreme Court of South Carolina agrées.

In the inattgr ofﬁiken v. World Finance Corﬁ. of SC,373 S.C. 144, 644 S.E.éd 705 (2007'),

* the consumer plaintiff signed several arbitration agreements in connection with obtaining loans from

the defendant company. In order to apply for those loans, the plaintiff was required to provide

Page 3 of 7
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certain non-public, personal information to the defe.ndantv. At some point thereafter, employees of
the defendant misappropriated the personal and private information of fhe pIaintiff and used it to
obtain sham loans and to pocket the proceeds of those loans. Upon learning his personal information
had been misused in this fashion, the plaintiff brought an action against the defendant business for
outrage and emotional distress, negligence, negligent hiring and supervisidn .and unfair trade
practices. The defendént answered, moved to dismiss and also ﬁled a motion to compel arbitration.
The trial court denied the defendant’s motion to compel arbitration. Thereafter the Court of Appeals

affirmed. On certiorari, affirming the lower court, the South Carolina Supreme Court held:
Both state and federal policy favor arbitration of disputes and unless a court can say
with positive assurance that the arbitration clause is not susceptible to any
interpretation that covers the dispute, arbitration should generally be ordered.
Zabinski v. Bright Acres Assocs., 346 S.C. 580, 596-97, 553 S.E.2d 110, 118-19
(2001). However, arbitration is a matter of contract and a party cannot be required to
submit to arbitration any dispute which he has not agreed to submit. Id. at 596, 553
S.E.2d at 118. Given these principles, courts generally hold that broadly-worded
arbitration agreements apply to disputes in which a “significant relationship™ exists -
between the asserted claims -and the contract in which the arbitration clause is
contained. Id. at 598, 553 S.E.2d at 119 (quoting Long v. Silver, 248 F.3d 309 (4th

" Cir.2001)). | 4 ‘

~ [Defendant] primarily argues that because [Plaintiff’s] contracts with [Defendant]
gave the conspirators access to [Plaintiff’s] information in order to carry out their
crimes, there is a significant relationship between [Plaintiff’s] claims and the
underlying loan agreement, thereby warranting arbitration. We find this argument
unpersuasive. In our opinion, the “relationship” asserted by [Defendant] between
[Plaintiff’s] tort claims and the parties’ prior dealings under the loan agreements
hardly rises to the level of “significant.” Applying what amounts to a “but-for”
causation standard essentially includes every dispute imaginable between the parties,
which greatly oversimplifies the parties’ agreement to arbitrate claims between them.
Such a result is illogical and unconscionable. See Seifert v. U.S. Home Corp., 750
S0.2d 633, 638 (Fla.1999) (“[T]he mere fact that the dispute would not have arisen
but for the existence of the contract and consequent relationship between the parties
is insufficient by itself to transform a dispute into one ‘arising out of or relating to’
the agreement.”). See also, The Vestry and Church Wardens of the Church of the
Holy Cross v. Orkin Exterminating Co., Inc.,356 S.C. 202,209, 588 S.E.2d 136, 140

Page 4 of 7
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(Ct.App.2003) (“[TThe mere fact that an arbitration clause might apply to matters
beyond the express scope of the underlying contract does not alone imply that the
clause should apply to every dispute between the parties.”).

Aiken v. World Fin. Corp. of S.C., 373 S.C. 144, 149-150, 644 S.E.2d 705, 708 (2007)

The matter before this Honorable Court is squarely on point with the Aiken case. The torts
committed against the Plaintiff in tﬁe matter sub judice bear absolutely no relationship to the
Arbitration Agreement’s stated scope of:

Any claim or dispute, whether in contract, tort, statute or otherwise...between you and
us...which arises out of -or relates to your credit application, purchase, lease or
condition of this vehicle, your purchase, lease agreement or financing contract...

In analyzing the matter in Aiken, the Supreme Court went on to state:

...[W]e pronounce a more definitive rule for determining whether a significant
relationship exists between a dispute between parties to a contract and the underlying
contract, thereby implicating an arbitration agreement in the contract. Because even
the most broadly-worded arbitration agreements still have limits founded in general
principles of contract law, this Court will refuse to interpret any arbitration
agreement as applying to butrageous torts that are unforeseeable to a reasonable
consumer in the context of normal business dealings.

In this case, we find the theft of [Plaintiff’s] personal information by [Defendant’s]
employees to be outrageous conduct that [Plaintiff] could not possibly have foreseen
when he agreed to do business with [Defendant]. Consequently, in signing the
agreement to arbitrate, [Plaintiff] could not possibly have been agreeing to provide
an alternative forum for settling claims arising from this wholly unexpected tortious
conduct. Accordingly, we hold that [Plaintiff’s] claims for unanticipated and
unforeseeable tortious conduct by [Defendant’s] employees are not within the scope
of the arbitration agreement with [Defendant].

This Court merely seeks, as a matter of public policy, to promote the procurement of
arbitration in a commercially reasonable manner. To_interpret an_arbitration
agreement to apply to actions completely outside the expectations of the parties

would be inconsistent with this goal.

Aiken v. World Fin. Corp. of S.C., 373 S.C. 144, 151, 644 S.E.Qd 705, 709 (2007) (emphasis
supplied).
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Jus? as in the Aiken case it would be absurd for the court to find that the Jane Doe Plaintiff
in this action, acting as a reasonable person at the fime she was purchasing her car in 2011, would
have foreseen that nearly ﬁve years later upon a return visit to the same dealership an employee
would misappropriate her personal, private information and place in on a sex website. The Aiken
Court stated in a footnote:

[T]he rule we set forth today is based on the concept of the expectations of a

“reasonable man,” a standard deeply rooted in tort law. Therefore, a determination

of foreseeability under the rule is to be made from the standpoint of the injured party;

not this Court. We do not believe that this Court should proclaim that fraudulent acts

such as identity theft are foreseeable in the course of normal business dealings
Aiken v. World Fin. Corp. of S.C., 373 S.C. 144, 151, 644 S.E.2d 705, 709 (2007).

Likewise, this court should not proclaim as foreseeable the outrageous and tortious acts of the
Defendant or Defendant’s employees in this matter. As she sat across from a salésperson in June of
2011, oigning documents to consumma%e the purchase of her new car, including the Arbitration
Agreement at issue in this motion, the Plaintiff could .never have foreseen the outrageous events that
unfoldeo on January 19, 2016. There can be no question that in 2011 she did not knowingly agree
to arbitrate her present claims arising out of such unforeseeable and outrageous conduct. As amatter
of public policy, as the facts are virtually indistinguishable, it would be inconsistent with the law of
the Aiken case for this court to find that the instant Plaintiff’s claims arising from the ouirageous '

conduct of the Defendant’s employee are subject to the 2011 Arbitration Agreement.

CONCLUSION

Based on the case law presented herein, the Plaintiff respectfully requests this Honorable
Court deny the Defendant’s motion to compel arbitration and to order that this matter shall forthwith

proceed with litigation in this court of common pleas.
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Respectfully submitted,

THE MASON LAW FIRM, P.A.

BY: F’\i’/l/l/l/"\ /

MARK A. MASON g
reek

ANTHONY EJFORSBER

Tidewatch Centre on Shem ,

465 W. Coleman Boulevard, Suite 302
Mount Pleasant, S.C. 29464

Telephone: (843) 884-1444

Facsimile: (843) 884-3595

E-mail: mark@masonlawfirm.com
E-mail: aforsberg@masonlawfirm.com

Attorneys for the Plaintiff

Mount Pleasant, South Carolina
February 17, 2017

CERTIFICATE OF SERVICE
The undersigned hereby certifies that the pleading or paper to which this certificate is affixed was served upon the party(ies) to this

action by hand, or by depositing a copy of the same in the U.S. Mail, first class postage pre-paid and addressed to the proper attorney(s) of
record for such other party(ies) on this, thel l day of February, 2017, in Mount Pleasant, South Carolina.

THE MASON LAW FIRM, P.A.
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| » | Yo X
STATE OF SOUTH CAROLINA ) INTHE COURT OF COMMON PLEAS @ "‘ /C:’/
. ' ) b‘*// ~ «"’ 7/ R
COUNTY OF CHARLESTON | )  NINTH JUDICIAL CIRCUIT %% X P
) | : N ] ’ 6/)’»: "};’x\ ¢-’ -
JANE DOE, ) CASENO. 2016-CP-10-4112 \& .00/;3::,\; 3
PLAINTIFF, -) * TCSC, LLC. D/B/A HENDRICK TOYOT \
. ) OF NORTH CHARLESTON’S .
vs. ) MEMORANDUM IN SUPPORT OF
{ TCSC LLC D/B/A HENDRICK ; MOTION TO STAY PROCEEDINGS AND
> - C ARBITRATION
TOYOTA OF NORTH CHARLESTON, ) OMPEI_J o :
. . . . )
DEFENDANT. )

This matter is before the court on Defendant TCSC, LLC d/b/a Hendrick Toyoté of North
Charleston S (heremafter referred to as “Defendant” or “Hendnck”) motlon ﬁled December 9,
2016, to stay proceedmgs and compel arbltratlon under the Federal Arbitration Act 9 U S. C §1 et

seq. (“FAA”). The Defendant hereby subnnts this memorandum in support of i 1ts motlon._

' STATEMENT OF FACTS

It is undisputed that the Plaintiff, Jane Doe, purchased a 2011 Toyota RAV4, from
Hendrick on June 11, 2011. During the process of purchasing the vehicle, the parties executed
an Arbitration Agreement which reads, in pertinent part, as ‘fell‘ows.; _

Any claim or dispute, whether in contract, tort, statute, or otherwise (including the
interpretation and scope of this Arbitration Agreement, and the arbitrability of the
claim or dispute), between you and us or our employees, agents, successors or
assigns, which arise out of or relates to your credit application, purchase, lease, or
condition of this vehicle, your purchase, lease agreement, or financing contract or
any resulting transaction or relationship (including any such relationship with
third parties who do not sign your purchase, lease agreement, or. financing
contract) shall, at your or our election, be resolved by neutral, binding arbitration
and not by a court action: If federal law provides that a claim or dispute is not
subject to binding arbitration, this Arbitration Agreement shall not apply to such
claim or dispute. ' :
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Any arbitration under this Arbitration Agreement shall be governed by the
Federal Arbitration Act (9 U.S.C. §1 et. seq.) and not by any state law concerning
arbitration. (emphasis added.) -

(Def.’s Mot. to Compel Arbitration, E;chibit A).

~ After purchasing her RAV4, the Plaintiff continued her relationship with the Defendant,
and on December 16, 2015, she took the vehicle to He;ldrick for mechanical service. (Compl.
7). On the same day, the Plaintiff élso élected to have her vehicle appraised and applied for
credit for a potential transaqtion with Hendrick that involved thcle purchase of a larger vehicle andA
| the anticibated trade-in of her 2‘0_11 Toyota RAV4 (Compl.ﬁ q 8-11). Although no deal was
_ﬁnélized on December 16, 2011, communicétion conti}lued bétween Plaintiff and an employee of .
Hendric‘k',- Mr. Richard William Smith, Jr: (Compl. 9 19). On January 19, 2016, Plaintiff
vihf(})rrlned Mr Smith thét -s'he had purchased another vehiclé‘elsewhere’\since last _\}isiting the
dealership. (Compl. §22). The alleged acts of Mr.. S.rhith gii/ing rise to the lawsuit occurred on
the sé.frie day; according to the Plaintiff’s Complailn.t; -(Compl. 1 23). The Plaintiff contends tha;
the Defendant’s saiesman, Mr. Srrilith,' utilized pérsonal, non-pubic information he obtained
'throu'gh the credit applicétibn process to commit one or more torfs to injure her.’ (Compl'. 124.)

The Plaimiff commériced this lawsuit by filing a Summons and Complaint on -Au‘g‘l.lst"9,

2016, in Charleston County. Hendfi'ckh answered on October‘ 11, 2016 denying-all liability.
‘ Hendrick ﬁ-ledltlh‘is Mgtion to Corﬁpél Arbitration on Decembef 9,2016.

' STANDARD OF REVIEW

The agreement, by its express terms, is governed by the FAA and cases interpreting its
meaning, not state law. In deciding whether a party may be compelled to arbitrate a dispute, this
court should “apply ordinary state law principles that govern the formation of contracts,” First

Options of Chicago, Inc. v. Kaplan, 514 U.S. 938, 944, 115 S.Ct. 1920, 131 L.Ed.2d 985 (1995),

2
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and “the federal substantive law of arbitraBility,” Moses H. Cone Mem'l Hosp. v. Mercury
Constr. Corp., 460 U.S. 1; 24, 103 S.Ct. 927, 74 L.Ed.2d 765 (1983). ‘In other words, “state law
determines questions coﬁceming the wvalidity, revocability, or enforceabilityv of contracts ‘
generally, but the Federal Arbitr;ation Act ... create[s] a body of federal substantive law. of
arbitrability, appiicab]é to any arbitration agreement withj'n_the"coverage of the Act.” Int’l Péper
Co. v. Schwabedissen Maschinen & Anlagen GMBH, 206 F.3d 411, 417 n. 4 (4&_1 Cir.2000)
_ (internal quotaﬁdn marks and cifations omitted). | |

Where :the parties agree that the scopelof the agreement and/ox; the .arbitrability of dispute
shall be decided in 'érbitratioh, rather than in court, those agreements must be enforced. Pe’abody
"~ Holding Co., LLC v. United Mine Workers of Am., In’'l Uniori, 665 F.3d 96, 98 (4th Cir. 2012).

' DISCUSSION

1. 'THE ARBITRATION AGREEMENT PROVIDES THAT QUESTIONS OF THE _
INTEPRETATION AND SCOPE OF THE AGREEMENT AND THE
. ARBITRABILITY OF THE CLAIMS OR DISPUTE ARE TO BE RESOLVED IN
ARBITRATION AND NOT BY A COURT ACTION. .
This court must first determine who decides the arbitrability issue. . See‘Peabody, 665
F.3d at 101 (stating “First, we determine who decides whether a particular dispute is arbitrable:
the arbitrator or the court.”). “[IJf contfacting parties wish to let an arbitrator determine the
scope of his own jurisdiction, they must'indicate'tha‘t intent in a clear and specific manner.”
Carson v. Giant Food, Inc., 175 F.3d 325, 330 (4th Cir. -‘ 1999)'. The United States Supreme
Court has stated that there must be a provision in an agreement’s arbitration clause that “cleairly

and unmistakably” provides that the arbitrator determines the scope of his jurisdiction in order to

" ‘negate the presumption that the court decides the scope of the arbitrator’s jurisdiction. AT &T

! The Court in Carson further stated “Those who wish to let an arbitrator decide which issues are arbitrable need
only state that ‘all disputes conicerning the arbitrability of particular disputes under this contract are hereby
committed to arbitration,” or words to that clear effect.” Carson, 175 F.3d 325, 330-31 (4th Cir. 1999).

3
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Techs., Inc. v. Commc’'ns Workers of Am., 475 U.S. 643, 649, 106 S. Ct. 1415, 1418, 89 L. Ed.
2d 648 (1986); Peabody Holding Co., 665 F.3d at 102; Virginia Carolina Tools, Inc. v.
International Tooleupply, Inc., 984 F.2d 113, 117 (4th Cir.1993).

In this‘ case, the Arbitration Clause clearly and uﬁmistakably states: “Any claim or
dispute, whether in contract, tort, statute, or otherwise (including the interpretation and scope of
this Arbitration Agreement, and thé arb.in‘ability of the claim or dispute) . ... shall at-your or our
election, be resolved by neutral, binding arbitratién_and not by court action.” (émphasis added)..
i’he Arbitration Ag.reeme.nt ‘before this court clearly and unmistakably provides that the
interpretation and arbitrability of the claim or dispute is to be decide.d by the arbitratof, and not
by a court. The court must enforce these contractual provisions and refer this c_ﬁspute to
a:bitrétiop for interpretation of the agreement gnd detenhinatioh of thé agreement’s scope, and
the arbitrability of this dispute. | |

I A VALID ARBITRATION _AGREEMENT EXISTS BETWEEN THE PARTIES
UNDER THE FEDERAL ARBITRATION ACT .

A.  Federal and State Law favor Arbitration

The policy of the United States-and of South Carolina is to fa\'(or arbitration of disputes.
Zabinski v. Bright Acres Assocs., 346 S.C. 580, 590; 553 S.E.2d 110, 1}5 (2001). The Federal
Arbitration Act (“FAA”) reflects both a “liberal federal policy favoring arbitration’; and “the -
fundamental principle that arbitration is a matter of contract.” Concepcion, 131 S.Ct. at 1745
(internal quotes omitted). The FAA specifically providés the following mandate:

[Wlritten provision in any . . . contract evidencing a transaction involving

commerce to settle by arbitration a controversy thereafter arising out of such

contract or transaction, or the refusal to perform the whole or any part thereof, . . .

shall be valid, irrevocable, and enforceable, save upon such grounds as exist at
law or in equity for the revocation of any contract.

9 U.S.C.§ 2.

4
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Thus, courts must “place arbitration agreements on an equal footing with other contracts”

Concepcion, 131 S.Ct. at 1745 (internal citations

3

and “enforce them according to their terms.
omitted). The FAA is a statement of Congressional intent in upholding private partiee’
arrangements for dispute resolution. Péoples Sec. Life Ins. Co. v.‘Mom.tmental Life Ins. Co., 867
F.2d 809, 813 (4th Cir. 1989). Thus, the policies of the Act should :be effectuated whenever
possible, and the courts should rigorously enforce agreements to arhitrate. d

South Carolina courts similarly favor arbitration. “It is the policy ef this state to favor
arbitration of disputes.” Toler's Cove Horneowners Ass'n v. Trident Constr. Co.-, 355 SC 605,
| 612, 586 S.E.2d 581, 585 (2003). “The nolicy of the United States and this State is to favor
arbitration of disputes.” Heffner v. Destiny, Inc.‘,‘3;21 S.C. 536, _'537, 47-‘1‘ S.E.2d 135, 136 (1995).
o B. The Federal Arbitration Act 9 U.S.C. §1,‘ et seq., controls |

‘There is a strong .presumption in favor of the Validity of arbitration agreements because of '
the strong policy favoring arbitr_ation, O'Neil v. Hilton Heaﬁ Hosp., 115_,‘_'F .3d 272, 273 (4th Cir.
.1997). In this ease, the 'parti,es_ agreed\ that the FAA, rather than- state law, appiies to the
arbitration agreement.

1.  The Parties have confirmed in their agreement that the FAA Applles

The Arbltratlon Agreement clearly states that the FAA apphes “Any arbltratlon under
thls Arbitration Clause shall be governed by the Federal Arbitration Act (9 U.S.C. § 1 et, seq.) |
and not by any state law concerning arbltratlon.‘ .(Def s Mot. to. Compel Arbltratlon Exhibit A) :
" The South Carolina Supreme Court has held that the FAA w111 govern the enforcement of an
arbitration agreement when a contract provides that it shall be governed by the FAA. Munoz v. A
Green Tree Fin. Corp., 343 S.C. at 539, 542 S.E.2d at 363-364 (citing Volt Info. Sciences, Inc. v.

Bd. of Trustee;v of Leland Stanford Jr. Univ.-,.48‘9_ U.S. 468, 478, 109 S.Ct. 1248 (1989). In

5
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Munoz, the South Carolina Supreme Court, in compelling arbitration, reasoned: “Here, the
arbitration agreement, which applies to ‘this contract and the relationships which result from this
contract,” provides it shall be governed by the FAA. Arbitration agreements, like other contracts,
'ére enforceable in accordance with their terms.” Id.  The plain languagq of this agreement
requires that the FAA gbvems? rather than South Carolina Jaw. Federal law requires that the '
interpretation and scope of the agreement as'well as the arbitrabilify of this dis.puteA be decided in

arbitration.

2. .The.transaction involved Interstate Commerce
Even if the parties had not speciﬁcal»ly} agreed that the arbitration provisions would be
governed by the FAA, the federal stafutory schémg would control, because the contract and the
relationships between ’thé i)arties involve inters_tate' commerce. The South Caroliné Supreme
Court has stated: “Unless the parties have c'on.t_rac;ted'to ihé contrary, thé FAA appliés in federal
and state court to any:a‘fbitration égree{ment regarding a transaction that in fact involves interstété
commerce, regardless of .whether or not the partiés contemplated an int;:rstate tfansactibn.”
Munqz, 343 S.C. at 538;539, 542 S.E.2d at 363, citing Allied-Bruce Terminix Companies, Inc. v.
| Dobson, 513 US 265, 115 S. Ct. 834 (1995); Soil Remediation ACo. V. Nu—Wéy Envtl, Inc., 323
S.C. 454, 476 S.E.2d ‘1495 (1996). In other words, any arbitration agreefﬁent fega;ding a
transaction “involving iﬁterstate Cé)rhmerqe” is enforceable under the FAA. |
 Undoubtedly, thé Arbitration Agréément _containing the Arbitration Clause affected
interstate commerce. In York v. Dodgela;1a_’ of Columbia, Inc., 406 S.C. 67,79, 749 SE.2d 139, |
145 (S.C. Ct. App. 2013), the South Cé.rolin‘a Court of Appeals stated thaf ‘an “arbitration
agreement that compli‘és with the FAA and that exists within a contract to purchase or finance ;1

vehicle preempts any state arbitration-specific law that would otherwise invalidate the arbitration

6
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agreement.”; See also Stoizt v. J.D. Byrider, 228 F.3d 709, 715 (6th Cir.2000) (holding oontrac':ts
for the purchase and financing of a vehicle involve -interstate commerce); Simpson v. MSA of
Myrtle Beach, Inc., 373 S.C. 14, 22 at'n. 1 (5.C. 2007) (finding _ai Ve/hicle‘ trade-in contract
involves iilterstate commerce). |

Here, the Arbitration Agreement involved the purchase of a vehicle from Hendrick and
~ potential trade-in of the same ve.hicle. The .Plaintiff’ s \iehicle was 'appraised, and she provided
| information to allow‘ the. Defendant to apply for credit on her behalf. She contends that the
personal \ infoirnaiion secured for the purpose of determining “[W]hether it would be
ecoilomically feasible to trade in her RAV4 towards the ;iurchase of anothei"vehicle” was
inisused. (Compl. §9). Both the nature of the ongoing relationship ahd the clear language of the
agreemerit invoke ihe FAA. |

C. ‘The parties formed a valid and bipding arbitrationtagregmont" ,

One who signs a contract is bound by its terms, even if he~sigried the contract yvithout
réaciing it. Regions Bank v. Schmauch’,’ 354 S.C. 648, 663, 582 S.E.Zd 432, .440 (S.Cj
Ct.App.2003). (citir_ig Sims'v. Tyler, 27:6 S.C. 640, 643, 281 S.E.2d 229, 230 (1981)) (“A person
who signs a contract or other written document cannot avoid the efféct_ of the docilment by
“claiming he did not read it.”). A person signing a document is responsible foi reading the
document and making sure of its contents. Id. One who signs a written instrument has the duty
to ‘exeiciSe reaoonablc care to protect himself. Id Anyone challenging the enforceability of an'
érbitration agreement bears the burden of proving the provision is unenforceable. Green Tree
Fin. Corp. Ala. v Randolph, ;‘531- US. 79, 91 (2000). see also Fir;t’Baptist Church of
Timmonsville v. George A. Creed & Son, Inc., 276 S.C. 597, 599, 281 S.E.2d 121, 123 (1981)

(holding that “a party to a contract incorporating an arbitration provision cannot escape the

7
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obligation of such a provision by simply declaring: ‘But I did not read the whole agreement.” ™).
In this case, the Plaintiff admits she signed the Arbitration Agreement at issue. (Pl. Mem. in
Opp’nat p. 3). .

D. The arbitrator must determine whether Plaintiff’s claims fall within the
scope of this arbitration agreement

Courts considering the scope of an arbitration agreement must construe the agreement
broadly. In this agreement, the parties stipulated that both the scope of the agreement and the
* arbitrability of “Any claim in dispute” must be decided in arbitration, not in court. (Def.’s Mot.

to Compel Arbitraﬁoh, Exhibit A). Thus, both the scope of the agreément and arbitrability of this

dispute must be arbitrated, not litigated.

. SOUTH CAROLINA’S OUTRAGEOUS TORTS EXCEPTION VIOLATES THE
FAA. |

The Outragebus »To;rts Exceptidn adopted in Aiken v. World Fin. Corp. of South Cafolina,
373 S.C. 144, 644 S.E.2d 705 (2007), is thg only legal authori‘ty cited by the Plaintiff to defeat
the Arbitratiori_ Agreement’s enfofcéability. As Justice Pleicones wrote ip Parsons v. John
Wieland Homes & Neighborhoods of the Carolinas, Inc., the Supremacy Clause forbids stat~e
courts from disfévoring federal law. 418 S.C. 1, 791 S.E.2d 128 (2016), reh g denied (Oct. 24,
2016). | | ‘

The FAA is federal law. The United States Supreme Court has decided several cases
where it invalidated vérious state law rules which imposed differential treatment of arbit;ation
contracts as compared to all other contracts. | AT&T Mobility LLC v Concepcion, 563 U.S. 333,
131 S. Ct. 1740, 179 L. Ed. 2d 742 (2011) and DIRECTY, Inc. v. Imburgia, 136 S. Ct. 463, 193
L. Ed. 2d 365 (2015) are authoritative interpretations of the FAA, and the judges of every state

are required to follow their hoidings.

8

ROA 096



In Concepcion, a consumer agreement for the sale and servicing of cell phones included a
provision disaliowing classwide arbitration procedures. AT&T Mobiliiy LLC, 563 U.S. at 1744.
The contract provided fqr arbitration of all disputes between thé parties, but reqilired that cl(airr.ls
be brought in the parties’ “individual capacity, and not as a plaintiff or class member in any
purported class or representative proceeding.” Id at 1744. In analyzing California’s judicial
rule regarding the ﬁnconscionability of class arbitration waivers in consumer contracts, the
United Stgtes Supreme Cc;urt held “Requiring the availability of classwide arbitration interferes
'with fundamental attributes of arbitfation and thus creates a scheme inconsistent with the FAA.”
Id. at 1748.
| "In ,DIRECTV,I service contracts with its customers included an arbitration provision that
stated that it would be unenforceable if the “law of your state” made waivers of class arbitration
unenforceable with another section providing that the arbjtratibn “shall be governed by the
Federal Arbitration Act.”v DIRECTV, Inc., 136 S. Ct. at 466. The California law at issue, which
required the availability of class arbitration, inte.rfered with the vfundamental attributes of
arbi;[ration. Id. The Supreme Court concluded that in fuling that “law of your state” included‘
state laws that were invalidated by federal law,'t'he California court did not “‘place arbitration
c;)ntracts on equal footing with all other contracts.” Id. at 468—69 (internal quotation marks
omitted).

In the case of Doctor’s Assocs., Inc. v. Casarotto, 517 U.S. 681 (1996), the Court struck
down a Montana statute requiring a sp'eciél notice upon contracts' containing arbitration
proviéions. Thét notice provision was nearly identical to South Carolina’s statutory notice-
provision. In Casafotto, the United States Supreme Court held that a Montana céurt could not

apply its own state law to an arbitration provision when that law was designed to apply only to

9
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arbitratior} contracts, not to any other types of contracts. Id. at 681. The United States Supreme
Court found § 27-5-114(4), MCA, directly conflicts with § 2 of the FAA, because Montana’s
law conditions the enforceability;of arbitration agreements on compliance with a special notice
requirement not applicable to contracts generally. Id. The United States Supreme Court held
thét Montana’s law impermissibly discriminated against arbitration provisions and, therefore,
violated the FAA. Id

The Outrageous Torts Exception applies only to arbitration arguments, not fo all
contracts.‘ As such, it violates the FAA a.s interpreted- in Concepcion, DIRECTTYV, andb

Casarotto. The doctrine cannot be enforced under the Supremacy Clause.

IV. THIS CASE MUST BE STAYED
This Defendant moves to stay this action pending completion of arbitration. The FAA

requires a stay under the following circumstances:

J

If any suit or proceeding be brought in any of the courts of the United States upon
any issue referable to arbitration under an agreement in writing for such
arbitration, the court in which such suit is pending, upon being satisfied that the
issue involved in such suit or proceeding is referable to arbitration under such an
agreement, shall on application of one of the parties stay the trial of the action
until such arbitration has been had in accordance with the terms of the agree-
ment, providing the applicant for the stay is not in default in proceeding with such
arbitration.

9 U.S.C. § 3. Accordingly, this Defendant asks this c;)urt‘tb stay all judicial proceedings pending
arbitration in accordance with the Arbitration Agreement. See Stokes v. Metropolitan Life Ins.
Co., 351 S.C. 606, 571 S.E.2d 711 (S.C. Ct. App. 2002). (Holding “the FAA clearly requires a
court stay ‘any suit or proceeding’ pending the arbitration of ‘any issue referable to arbitration

under an agreement in writing for such arbitration’ upon the application of one of the parties.”)

10
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CONCLUSION

The parties agreed that the interpretétion and scope of this Arbitratio-n Agreement, as well
as the arbitrability of the clairn‘or dispute shall be decided by the arbitrator. The C(;urt must
enforce those provisions and refer this case to arbitration. Hendrick and the Plaintiff formed a
valid, binding arbitration agreement subject to the FAA, agreeing that it would be governed b‘y
federal law, not state law.

The Plaintiff, in her Memorandum in Opposition to Defense Motipn to Compel
- Arbitration, she asserts two (2) grounds in support. of her argument that the. parties’ agreement
should not be enforced. First, she emphasizes the passage of five (5) years between the date of
her agreement and the acts complained of in this case. Secondly, she argues that her case fits
squarely within the Outr_ag\eous Tdrts Exception adoptéd by the South Carolina Supreme Court in
~ Aiken, such that the agreement cannot be enforced. | |

In Aiken, several years had passed between the date of the contract requiring arbitration
and the acts giving rise to Aiken’s lawsuit. Aiken, 373 §.C. 144. The court in Adiken specifically
held that timing of the tortious acts was not relevant to the arbitrability of Plzﬁntiff’ s cleiims. ld
at 151.

The Oﬁtrageoué Torts Exception applies only to arbitration arguments, not to all
contracts. As such, it violates the FAA as interpreted in Concepcion and DIRECTTV. The
doctrine cannot be enforced under the Supremacy Clause.

- This court must stay this action and compel arbitration.

[SIGNATURE ON FOLLOWING PAGE]
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By:
Edward D. Buckley, Jr.
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Attorneys for the Defendant
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS

}
‘ , ‘ } FOR THE NINTH JUDICIAL CIRCUIT
COUNTY OF CHARLESTON } CASE NUMBER: 2016-CP-10-4112

JANE DOE, anv adult woman over - }
the age of 18, }
- | )
Plaintiff, }
}

V. } .
. _ }
TCSC, LLC, d/b/a HENDRICK }

TOYOTA OF NORTH 3o
CHARLESTON, -}

; : ) -
Defendant. . }
) ' )

PLAINTIFF’S SUPPLEMENTAL MEMO IN OPPOSITION TO
DEFENSE MOTION TO COMPEL ARBITRATION

The Plaintiff, Jane Doe, by and through her undersigned counsel, hereby respectfully subhlits
this Supplemental Memorandum of Law in Opposition to Defendant’s Motion to Compel

" Arbitration.

LEGAL ARGUMENT
The FAA contains the following language:

‘A written provision in any.,.contract evidencing a transaction involving commerce
to settle by arbitration a controversy thereafter arising out of ‘such contract or
transaction, or the refusal to perform the whole or any part thereof, or an agreement
in writing fo submit to arbitration an existing controversy arising out of such a
contract, transaction, or refusal, shall be valid, irrevocable, ahd enforceable, save
upon such grounds as exist at law or in equity for thé revocation of any
contract. | '

9 US.CA. § 2 (West)

The Plaintiff will concede that the Arbitratiori_ Agreement in question both specifically refers td the
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FAA as governing its application and that the purchase of the 2011 Toyota RAV/4 was a transaction
which in\}olved 'intérstate commerce. However, as set forth in 9 U.S.C. §2, thé:.P‘laintiff takes the
position that the 2011 Arbitration Agreement itself should be voided, and therefore deemed
unenforceable, ‘‘upon such grounds as exist at law or in equity for the revocation of any contract”.

Arbitfation is a matter of contract law and is available only when the parties involved
contractually agreed to arbitrate. Towles v. united Healthca}*e Corp.,338S.C.29,524 S.E.2d 839 (Ct.
App. 1999). Simpson v. MSA of Myrtle Beach, Inc.,373 S.C._l 4,644 S E.2d 663, (2007) Arbitration
will be denied if a court determines no agreement to arbitrate existed. Lucey V. Me}er? 401 S.C. 122,
139,736 S“.E.Zd 274 283 (Ct. App 2012). In detefmining whether antégreement to arbitrate exists,

“the court should apply ordmary state law prmmples that govern the formation of contracts.”

Johnson v. C'zrcuzt Ci ity Stores 148 F.3d 373,377 (4th C1r 1998) (quotmg First Options of Chicago,
Inc. v. Kaplan, 514 U.S. 938, 944, 115 S.Ct. 1920, 131 L.Ed.2d 985 (1995)); seg also Arrants V.
Buck',v 130 F.3d 636, 640 (4th Cir.1997) (“Courts decide whéther there is an agreement to arbitrate
according to common law principles of contract law.”).

| No Meeting of the Minds -

South Carolin’a’common law requires that, in order to have a valid and enforceable cbntract, ’
there must be a meeting of _the'l minds vbetween: the parties with regard to all essen:tial and material
terms of the agreement. Hughes v. Edwards, 265 $.C. 529,220 S.E.2d 231 ('1'975); The “meeting of
minds” réquiréd to make a coﬁ'tract is not based on secret purpose or intention on the part of one of
the parties, stored away in his mind and not brought to the attention of the other paﬁy, but must be
based on purpose and intention which has been made l;nown or. which, from all the ci.rcﬁmstances, :

should be known. Player v. Chandler,299 S.C. 101, 105,382 S.E.2d 891, 893-894 (1989). In the
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instant case, the Defendant seeks to enforce an arbitration agreement entered into during the purchase
of an automobile in order to prevent the Plaintiff from bringing personal injury claims in State Court
which arose not from the “credit application, purchase, lease or condition of this vehicle” as stated
in the Arbitration Agreemeﬁt, but rather from the wrongful conduct of the Defendant’s employee |
neérly five (5) years after the unrelated vehicle purchase was consummated. Cenaiﬁly no revasona‘ble:
person_presented with the Arbitration Agreement as part of a car sales package cogld ever conceive
that the agreement would extend to cover the preéenf claim. Considering the mechanics of a typical
car sale, a buyér presented with reams of docﬁmentatiori to sign in order to close the deal would
never consider that an arbitration agreement which refers to potentially having to arbitrate claims: B
arising from the *“credit application, purchase, lease or condition of this vehicle” would include a
salespersc;n violating the personal privacy of the buyer some five years after the fact in conn‘ection'
with a wholly separate car dealt Iﬁ this pérticular case, the Defendant did not bring this possibiliiy
to the attention of the Plaintiff, nor did she ever contemplate it. As such, givén that the Defeﬁdant
ﬁo"w claims this was "an essential and material term of the agreémenf, there was no meeting of the
minds and the contract should bé deemed void ab initio. If no contract existed, it cannot be subject
to arbitration.

'II; " Adhesion AConvtract and Uhconscidnabilig of Agreement

Pursgant tb the South Carolina Commercial Code, a contract, or a clause of a contract, may
be attac;ked at law if it was unconscionable at the time it was madé. S.C. Code Ann. § 36-2-302
- (1976). “If the court finds that a contract.clause was unconscibnable at the time it was made, the
coﬁrt may refuse to enforce the contract clause or limit the application of the unconscionable clause

to avoid any unconscionable result.” S.C. Code Ann. § 36-2-302(1) (1976), Lackey v. Green T ree’
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Fin. Corp., 330 S.C. 388, 397, 498 S.E.2d 898, 903 (Ct. App. 1998). Unconscionability is
characterized by the “absence of meaningful choice on the part of one party due to one-sided contract
'ptovisions, together with terms which are so oppressive that no reasonable person would make them
and no fair and honest person would accept them.” Fanning v. Fritz's Pontiac—Cadillac—Buick Inc.,
322 S.C. 399, 402, 472 S.E.2d 242, 245 (1996)‘(emphasis added) (citing Jones Leasing v. Gene
Phillips and Assocs.,282 S.C. 327,318 S.E.2d 31 (Ct. App.1984)), Lackey v. Green Tree Fin. éorp. ,
330 S.C. 388, 395, l4,98 S.E.2d 898, 902 (Ct. App. 1998).

“A determination whether a contract ie unconscionable depends upon all the facts and
circumstances of a particular case.” Holler v. Holler, 364 S.C. 256, 269, 612 S.E.2d 469, 476 (Ct.
:App. 2005), quoting 17A Am. Jur. 2d Contracts § 279 (2004). Absence of meaningful choice on
the part of one party speaks to the fundamental fairness of the bargaining process. St'rhpson V. MtS;A
of Myrtle Beach, Inc., 373 S.C. 14? 644 S.E. 663 (2007). “‘Irt determining whether a contract was
tainted by.an absence of meaningful choice, courts should take into account the nature of the injuries
suffered by the plaintiff; whether the plaintiff isa substantigi business concern; the relative dispar’ity. |
in the parties’ bérgaining power; the parties’ relative sophistication; whether there is anv element of
surprise in the 1nclu51on of the challenged clause; and the consplcpousness of the clause.” ]d at 25,
644 S.E.2d at 669. As the South Carolina Supreme Court noted in Szmpson the “loss of the right
to a jury trial” and foregoing statutorily prov1ded remedies are also relevant to thlS detennlnatlon.
Id at 27, 644 S.E.2d at 670. Furthermore, an adhesion centract for the purchase of an automobile. |
receives “considerable skepticism™. /d. at 27, 644 S.E.2d at 669—*70.

Anadhesion contract'is a stapdard form contract offered on a “take-it-or-leave-it” basis where

the terms are not negotiable. Munoz v. Green Tree Fin. Corp., 343 S.C 531, -541, 542 S.E.2d 360,
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365 (2001). Asexplainedin Yorkv. Dodgeland of Columbia, Inc.,406 S.C. 67, 86,749 S.E.2d 139,
148-149 (Ct. App. 2013), in the context of a typical vehicle sale, aside from the name of the desired
Vehicle and cost figures dependent upon the agree(i price, the remaining terms of a vehicle sale, many
.of which are quite significant, are pre-printed and, presu.mptively,’ non-negotiable. Such pre-printed |
terms include, inter alia, disclaimers of warranty, arbitration provisions, prejudgment interest,
attomey’s fees, choice of law, and severability clauses. Inthe case sub judice, the 2011 Arbitration
_ Agreement was one of many pre-printed documents presented to her during the consummation of
the' purchase of the 2011 Toyota RAV4 from the Defendant. The documents were hastily presented
in a “take it or leave it” fashion as they were apparently necessary to close the deal on the vehicle
" so the Plaintiff could receive her keys and d-rive‘off in her new car. The Arbitration Agreement, as
part of the'overall package .of sales docurnents, was an adhesion contract and accordingly, as the
Supreme Court has opined warrants considerable skepticism by this trial court. In Simpson v. MSA .
of Myrtle Beach, Inc., 373 S.C. 14, 26, 644.S.E.2d 663, 669 (2007), quotlng the Oth Supreme -

Court our Supreme Court held that “the presumption in favor of arbitration clauses is substantlally

weaker when there are strong 1ndlcat10ns that the contract at issue'is an adhesion contract, and the

arbitration clause itself appears to be adhesive in nature. In this situation there.arisés considerable

' doubt that any true agreement ever existed to submit dtsputes to arbttratton ¥ Williams v. Aétna ‘

.an Co., 83 Ohio St.3d 464, 700 N.E.2d 859, 866 (1998)

In determining if an arbitration agreement even existed, in addition to looking at whether
there wtxs va rneeting ofthe parties’ minds, this court shou-ld look at the 'natur'e of the inj uries suffered
by the plaintiff;, whether the plaintiff is a substantial busin'ess concern; the relative 'disparity in the

parties’ bargaining power; the parties’ relativé sophistication; whether there is an element of surprise
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in the inclusion of the challenged clause; and the conspicuousness of the clausg. In examining these
issues, it is clear that. the Plaintiff’s alleged injuries were not of the type normally considered in a
commercial consumer ;etting such asa vehicle sale. Furthermore, it is likewise obvious that in the
grand scheme of things, the Plaintiff in fﬁis matter is\not a substantial business concern of the
Defendant; she is but one customer with one Véhicle. Her overall impact on the business of the
Defendant is negligible. It should‘also be obvious to the court that in the context of the initial sales
transaction, the Defendant possessed substantially more bargaining power than the Plaintiff and used
that power to its advantage in consummating the sale in 2011. Additionally, the Plaintiff, ‘when
compared to a car dealership, lacks the level of business sophistication relative to the dealership and
ité sales people in the context of making a car dgal. Inthe téke it or leave it type of transaction that
isa cér deal, the Plaintiff isata disadvantage. Whethér tiiere was any surpfise in the:: inclusion of
thé Arbitration Agreement is plain to see by the nature of the presént dispute; the Plaintiff could
nevér have suspected that the typé of injuries she suffered at the hands of the Defendant and its ‘
_enipioyee wqula be subjectto bindipg arbitration. The arbitfation agreement itselfis unconscionable
t'o.the ektent it abrogates the Plaintiff’s rfght to have a jury of her peers hear and decide the merits
of her/claims; This coﬁrt has the power to tﬁe c01'1i't either refuse to enforce the Arbitration vv
Agreement asa Whole contract or iimi_t the application of tﬁe LlnconsciOhable clause‘to avoi;él any
unconscionable reAsult. The court should determine that the Arbitration Agreement is uﬁenfor_ceablg

as a whole.

III.> Supreme Court Cases Are Distinguishable from the Instant Case . |
It bears mention that the United States Supreme Court cases cited by the Defendant are all

distinguishable from the instant case based on the simple fact that in each instance, the state law that
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was found to have been pre-empted by the FAA was specific to arbitration and not contracts in
general. |

| The Savings Clause of the FAA “permits agreements to arbitrate to be invalidated by
generally applicable contract defenses”, including unconsiconability and meeting of the mirrds, but
not by defenses that apply only to arbitration. AT&TMobility, LLCv. Concepcion, 131 S.Ct. 1740,
1746 (2011). The Supreme Court held in each ef the cases cited by the Defendant that the challenged
state law did not place‘arbitrati.on cortracts brr “equal footing with all other contracts”. DIRECTTV
v. Imburgia, 136 S.Ct. 463, 471 (2015), Doctor s Associates, Inc. v, Casarotto, 116 S:Ct. 1652, 1656
(1996), AT&T Mobilily,j‘LLC V. Concepcion, 131 S.Ct_. 1740, 1745 (2011). Conversely, in this |
matter, the Aiken case controls because the reasoning applied by the South Carolina Supreme Court
finds its root in general principals applicable to all contracts; with no meeting of the rrrinds, a
contract is unenforceable. A party cannot be made to do that which he has not agreed by contract
to do. The Plarintiff herein did not agree in June of 2011 (or in becember of 2016) to arbitrate
outrageous tort claims she rnay have against rhe Defendant dealership. Ne .Plélih.tiff te_any contracr '
' carr be»made to. perforrn anything which they did rrot contract to perform. “Arbitration is a matter
of contract, and the FAA requrres courts to honor parties’ expectations”. /d. at 1750.

CONCLUSION

Thrs trialvcourt, applying general principles -of contract law and the holding‘of .the Aiken
Court should find that no arbitration agreement existed due to both the u_rlconscionab.ility of the
contract and the clear fact rhat there could have been no mee‘ring of the minds on what is an essential
and material element of the subject agreement The Arbitration Agreement should be dleregarded

and this Court should deny the Defendant’s Motlon to Compel arbrtratron and rather order that
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litigation shall proceed.

Respéctfully submitted,

THE MASON LAW FIRM, P.A.

s [

MARK A. §JASON E

ANTHONY E. FORSBERG
Tidewatch Centre on Shem Creek

465 W. Coleman Boulevard, Suite 302
Mount Pleasant, S.C. 29464

Telephone: (843) 884-1444

Facsimile: (843) 884-3595 -

E-mail: mark@masonlawfirm.com
E-mail: aforsbergi@masonlawfirm.com

Attorneys for the Plaintiff

Mount Pleasant, South Carolina
February 22, 2017

CERTIFICATE OF SERVICE

o Theundersigned hereby certifies that the pleading or paper to which this certificate is affixed was served upon the party(ies) to this action
, or by depositing a copy of the same in the U.S. Mail, first class postage pre-paid and addressed to the proper attorney(s) of record for such

other party(ies) on this, the 22 nd ‘day of February, 2017, in Mount Pleasant, South Carolina.

THE MASON LAW FIRM, P.A.
BY: Aijﬂ/“\ / ‘

=y
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STATE OF SOUTH CAROLINA  } IN THE COURT OF COMMON PLEAS
-} FOR THE NINTH JUDICIAL CIRCUIT
' CASE NUMBER: 2016-CP-10-4112

(]

COUNTY OF CHARLESTON

JANE DOE, an adult woman over
the age of 18,

Plaintiff,
V.
TCSC, LLC, d/b/a HENDRICK
TOYOTA OF NORTH
CHARLESTON, '

Defendant.

7 . o o \
AFFIDAVIT OF JANE DOE IN SUPPORT OF PLAINTIFF’S MEMORANDA IN

OPPOSITION TO DEFENDANT’S MOTION TO COMPEL ARBITRATION

PERSONALLY APPEARED before\m’e, Jane Doe (whose actual identity as the real party
in interest was first confirmed) who after being duly sworn, deposes and says as follows:
1. ThatIam the actual party denominated as “Jane Doe” in the above styled matter and

I have cbnﬁrmed'my true identity to the Notary Public attesting to this Affidavit. |

2. That I am over the age of eighteen (18) years.
3. I am currently a resident of Charleston County, State of South Carolina.
4, I am the individual who has initiated the instant litigation agairist the above named

defendant and I am making this sworn affidavit in the name of Jane Doe in order to protect and
preserve my anonyrhity with regard to the sensitive nature of the allegations made in the Complaint.
5. An identical version of this Affidavit has been executed in'my true name and

provided to the Court for an in camera review and filing under seal in keeping with the agreement
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of opposing counsel to maintain my anonymity with regard to any public document filings.
6. That on or about June 11, 2011 I visited the Toyota Scion of North Charleston
dealership owned by the naméd Defe;ndant for the purpose of purchasing a new yehicle.

7. During the sales pro?:ess, I waé presented with and signed (in my true name) an
Arbitration Agreement, a redacted copy of which is attached to this Affidavit.

8. That the purpose of the Arbitration Agreement was not explained to me by the
salesperson or anyone associated with the dealership at the time it was presented to me.

9. That the document was provided to me as part of a packet of ddcuments, each being
placed in front of me in rapid sﬁcceséion for my signature in order to consummate the puréhase of
the vehicle.

10.  ThatalthoughIdid have the opportunity toread the documeﬁt prior to signing, it was
represented tb bea hecessary document as part of the car deal I was entering into and that it was just
another document necessary to close the deal.

11.  Thatatno time was it explained to mé that by signing the docume{lt I was agreeing
to relinquish my right to a jury trial if the dealership, its agents or employeés elver cémmitted
outrageous tortious acts against me personally. |

12. It waS my understanding from a review of the document when presented to me that
it related to issues surrounding my purchase of the car, not my personal interactions with the
dealership, its servants, agents and employees. |

13.  That in reviewing the document at the tﬁne it was signed, it was my understanding
an_d belief that the Arbitration Agreement related solely to matters connected to my credit

application, my purchase of, my lease of, or the condition of the vehicle I was buying or to the terms
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of the purchase agreement, the lease agreément or my financing contract or any resulting transaction

or relationship I may have had with the dealership as a result of those enumerated things, as that

was what the document specifically stated.

14. © When I signed the Arbitration Agreement, I did not expect or believe that doing so
would prevent me from litigating any future personal injury claims that may have arisen against the
dealership for actions taken by its agents, servant or employees.

15. I understood the purpose of the Arbitration Agreement to be limited to fnatfers
relating specifically to the vehicle I was puréhasin’g, including any injuries I may have suffered in
tort giL:e to negligent repair or other similar tortious acts or omissions by the dealership relative to
tﬁat vehicle. | |

16.  That I would not have signed this Arbitration Agreemént if it were clear on its face
that the dealership or its employees, servants and agents co-uld‘ commit pefsonal torts agai;lst me
wholly unrelated to the vehicle itself and then claim those must be arbitrated.

17.  For example, I would not have agreed that Rick Hendrick Toyota S.cion of North
Charleston could make me arbitrate a claim for personal injury from falling in a pothole in their_
parking lot simply because purchased a car from them.

18.  Likewise, I would not have éxpected the Arﬁitration Agreement to remove my right
to a jury trial if an employee of the dealership negligently ran me over in the parking lot, or if one
‘of the employees punched me in the nose.

19. I certainly woﬁla not have agreed to give up my rightto a jur); trial had I known that
the dealerships employees would potentially put my personal and private information, including my |

name and cell phone number on a sex website purporting to solict deviant sexual acts.
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20.  None of these things are related to my purchase of the car in 2011 and it-never
f:ntered my mind when signing the Arbitration Agreement that the dealership could ever claim that
such acts would be subject to arbitration if they occurred.

21. When I signed the Arbitration Agreement, my understanding was that any injuries
or disputes subject to arbitration had to be related to the vehicle itself, work negligently performed
on the vehicle ét the dealership or related my payment or financing of the vehicle.

22, More to the point, I never woﬁld have signed the Arbitration Agreement if the
intention of the dealership to arbitrate any disputes arising out of any source whatsoever was brought
to my attention rather than stored away in the mind of tﬁe dealership and its employees, servants and
agentﬁ.

23, . My purpose and intention in signing thé Arbitration Agreement was to consummate
the puréhase of the car, and to arbitrate matters relating to the car, not to give up might right toajury
trial if the dealership, its servants, agents or employees injured me directly and personally through
outrageous acts or negligen;e not involving my vehicle.

24. From the ¢circumstances of the sales transaction, I did not, and could not, have known
that at the time I signed the Arbitration Agreement in 2011, the dealership intended to arbitrate all
tort claims including the instant outrageous tort claim arising from its employee posting my personal
and private information on a sexually oriented prostitution website four and a half years after I

. bought the car from the dealership.

25.  The December 2015 meeting at the dealership between myself and Richard Smith

which led to this lawsuit was a wholly separate and distinct t;gnsaction from the June 2011 car

purchase; it did not relate to my previous credit application for the 2011 purchase, it did not relate

"Page 4 of 5

ROA 112



my actual pufcha’se of the car in 2011, it did not relate to any lease of a car in 2011, it did not relate

th_é condition of the vehicle I bought in 2011 nor did the December 2015 meeting relate to the terms
of the 2011 purchase agreement or my 2011 ﬁnancing centract.

26. . But for the fact that I returned to the same dealership to possibly buy a new car, in

no way, shape or form did the December 2015 meeting giving rise to this liti gétion have any relation
whatsoever _to my June 201 1 car purchase or the “car related” items enumerated in the Arbvitrvatinn
Agreement signed in cor’mectionwith that pri_ortransection. Tn Décember 2015, I simply inquired '
whether I would qualify for credit te potentially purchase anethef separate venicie, whjeh would
have been snbj ect te anew and sepa.r-ate sa_le‘s"é'greement, eonfract and presumably a new Afbitration '
Agfeement.

27. 1 acknowledge that I have been pr0v1ded (or retamed) a copy of this Afﬁdav1t

FURTHER THE AFFIANT SAYETH NAUGHT'

SWORN TO BEFORE me, EEE \)Q/VLQ dﬁe,

this [T day of MA@y ,2017 <. JAREDOE, Plaintiff . .
- p\i’}\/\/\f\ / N . (*identical copy signed in my true name) -
Notary Publik for Sotit Carolinal = awntey, ‘ o o
. My Commission Expi 3\;5(‘2.(, ™ g?. ,,‘}5859 ",
- S ¥ RY o &
' -8 & 2
3 .-"e MY 6‘: z
s % COMMISSION =
N
'["”’H CARO\‘\\\\
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. _ Arbitration Agreement

- customer name NN - __ Date B/31/2811

{ Deal Number __2846 — — VIN _

PLEASE REVIEW - IMPORTANT - AFFECTS YOUR LEGAL RIGHTS

1. EITHERYOU ORWE MAY CHOOSE TO HAVE ANY DISPUTE BETWEEN US DECIDED BY ARBITRATION AND
NOT IN COURT OR BY JURY TRIAL.

2. IF A DISPUTE IS ARBITRATED, YOU WILL GIVE UP YOUR RIGHT TO PARTICIPATE AS A CLASS
REPRESENTATIVE OR CLASS, MEMBER ON ANY CLASS CLAIMYOU MAY HAVE AGAINST US INCLUDING
- . ANY RIGHT TO CLASS ARBITRATION OR ANY CONSCLIDATION OF INDIVIDUAL ARBITRATIONS.

3. DISCOVERY AND RIGHTS TGO APPEAL IN ARBITRATION ARE GENERALLY MORE LIMITED THAN IN.A
LAWSUIT, AND OTHER RIGHTS THAT YOU AND WE WOULD HAVE IN COURT MAY NOT BE AVAILABLE IN
ARBITHAT!ON

In this Arbitratioit Agreement, “you” refers to the buyer(s) signing below. “We;"“us,” and “our” fefer to the Dealer sighing
below and- anyone to whom the Dealer assigns this Arbitration Agreement.

; tract;a;tort%statﬁte o‘r%ﬁ’nerw:seﬂ(mctud th'e‘Wlnterpretatmn”f_’landM‘l" 'p“e‘("f’tthls

Al ientzandithe h thetclalmtoradispute)ﬂlbetweeny
st cessm@ ga’s‘s gns,gvhich ﬂﬁes@lﬁg \ﬁre!ates tg@eur c‘red

Vehicle;, YoUr purcl chase: léase agreement, or-vflnancmg contract ol
anysstchielationship, w%tﬁ*qu’p‘am‘ BSWho, dqutéigmyour pul SRl
atyolifor ourelection; l;e,{resotvﬁ’albygggyﬁt[“al‘r" indin gﬂarbttratlon' 10 ed thal,
iz -‘félalm for. dispi s;not;s:.ffb;ect tosbinding. arbltratlé?'f ;ﬂumbm’atl_4greementﬁshall‘!net*applyﬁoﬂéuch{élalmﬁ'err
féhspute Any claim or dispute is to be arbitrated by a single arbitrator on an individual basis and not as a class action.
You expressty-waive any right you may have to-arbitrate a class action. Arbitration shall be conducied by the American
Arbitration Associdtion, 335 Madison Ave., Floor 10, New York, NY 10017-4605 (www.adr. org), -or any other
organization that you choose subject fo our approval. You may get a copy of the rules of these orgamzatlons by
"contacting the arbitration organization.or visiting its website.

Arbitrators shall be attorneys or retired judges and shall be selected pursuant to the apphcable rules. The: arbitrator
) - shall apply governing substantive law in making_an. award. The arbitration hearing shall be conducted in the federal
( district in which. you reside unless the seller of the vehicle is a- party to the claim or dispute, in which case the hearing
N will be- held in the fedéral district where this Arbitration Agreement was executed. We ‘will advance your filing,
administration, service or casemanagement fee and your arbitrator-6r hearing fee.all up to a maximum of $2500, which
may be. rexmbursed by decision of the arbitrator at the arbitrator’s discretion. Each party shall be responsible forits.own-
attorney, expert and other fees, unless awarded by the- arbitrator under apphcable law. Iif the chosen arbitration
, organization's rules conflict w:th this Arbitration Agreement, then the provisions: of this Arbitration Agreement shall :
control. The arbitrator's award shall be final and binding on-all parties, except that in the event the arbitrator's award
*for a party is $0 or against a party is in excess of $100,000, or includes an award of injunctive relief against a party,
that.party may requesta new arbitration under the rules of the arbitration organization bya three-arbitrator panel. The
-appealing party requesting new arbitration shall be responsible for the ﬁhng fee and other arbitration costs subject to
afinal, determination by the arbitrators of a fair appornonment of costs. %nyr" matﬁ“r nd .%s;Arbit‘r&tiomAgreement

shallibey gevemedaby*ttﬁFedéismmtranonmcﬁ(gawsec., SHEEESeq A )f%’ffb“?“y an E conce‘rﬁtﬁﬁtanitra ions

You and we-retain any rights to.self-help remedies, such as repossession. You and we retam the nght to seek remedies
in small cldims court-for-disputes of-claims within that court's jurisdiction, unless such action is transferred, removed
or appealed fo a different court. Neither you nor.we waive the right o' arbitrate by using self-help remedies orfi fling suit.
Any court having jurisdiction may enter judgment on the arbitrator's. award. This Arbitration Agreement shall survive
»any termination, payoff or iransfer of your financing contract. If any part of this- Arbitration Agreement, other than
waivers of class action rights, is deemed-or found to be unenforcéable for any reasoh, the remainder shall remain
-enforceable. If a waiver of class action rightsis deemed:of found to be urenforceable for any. reason irva case in which
class action -aliegations have been -made; the remainder of this Arbitration. Agreement shall be unenforceable,
Notwithstanding any other provisionof this Arbitration Agreement, the validity and scope of the waiver of class-agtion
- rights shallbe decided.by the.court and not'by thearbitrator.

Buyer o Buyer

/
. TﬁYOTi\ SCIGH GF "v"}RTri C‘i!ﬁF‘L
—=

/,—»- .+ . Dealer

{i}
=i
L.)

E S
/ Y o

L.

MW ‘FORM NO: LAW-ARB rev.sng P
;2o The: Reynolds and Reynolds Comp - TOORDER; £oum; 1-800-344-0995; 1ix 1-800-531-8035
FRTNT‘ER -NOWARRANTY RPRESORIHPUED ASTDCONTEITO
FITNESS FOR PURPOSE OF TH2S-FORM. CONSULTVOUR OWH LEGA.LCOUNSEL
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Certificate of Counsel

In accordance with Rule 210(0), SCACR, the undersigned counsel for
Appellant certifies that this Record on Appeal contains all material presented to the
lower court tﬁat was proposéd to be included in the appellate recbrd by any party
and not any other material. The undersigned also certi.ﬁés that this Record on
Appeal compﬁes with the Supreme Court of South Carolina’s Revised Ordgr |
Concerningv. Personal Identifying Information and Othe_f Sensitive‘Info.rmat.ion n

Appellate Court Filings issued April 15, 2014.

Respectfully submitted,
YOUNG CLEMENT RIVERS, LLP

L. Brown (SC Bar No. 66468)
Edward D. Buckley, Jr. (SC Bar No. 994)
Nicholas J. Rivera (SC Bar No. 77186)
Russell G. Hines (SC Bar No. 72100)

25 Calhoun Street, Suite 400
Charleston, South Carolina 29401
P.O. Box 993 (29402)

(843) 720-5488

Counsel for Appellant

Charleston, South Carolina
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