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STATE OF SOUTH CAROLINA )

)
COUNTY OF HORRY )

Marcus Kevin Grant, individually )
and in a representative capacity for )
all others similarly situated, )
)

Plaintiffs, )

)

Vs. ) ORDER COMPELLING ARBITRATION

)

Jud Kuhn Chevrolet, )
)

Defendant. )

)

FIFTEENTH JUDICIAL CIRCUIT
CASE NO.: 15-CP-26-8921 -

IN THE COURT OF COMMON PLEAS

The Defendant moved to compel Bilateral (Non-Class) Arbitration. On July 31, 2017 the

Court ruled from the Bench that the case would go to arbitration with the American Arbitration

Association, but reserved judgment on whether the arbitration could proceed bilaterally only or as

a Class. The parties were allowed to submit supplemental briefs on the issue of bilateral versus

- class arbitration. The Court finds that the case may proceed as a class action in arbitration.

I. Arbitration with the AAA.

The following arbitration clause appears in the contract to purchase the vehicle:

ARBITRATION REQUIRED BY THIS AGREEMENT. The parties
agree that instead of litigation in a court, any dispute, controversy or claim
arising out of or relating to the sale of the motor vehicle or to this Purchase
Order, including the validity or lack thereof of this contract, to any other
document or agreement between the parties relating to sale of the motor
vehicle, or to any other document or agreement between the parties relating
to the motor vehicle, including the parties’ retail installment contract, if any,
shall be settled by binding arbitration administered by the American
Arbitration Association, under its Commercial Arbitration Rules. Such
arbitration shall be conducted in Columbia, SC. Each party will pay its own

costs, and any filing fee charged by the American Arbitration Association -

shall be split evenly between the parties. Any judgment on the award

rendered by the arbitrator may be entered in any court of competent .

jurisdiction.
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Arbitration clauses are favored in the State and Federal Courts. When interstate commerce
is involved in a transaction, State arbitration law is preempted by the Federal Arbitration Act.
Nevertheless, the Federal Arbitration Act provides that an arbitration clause may be unenforceable

if it is held to be unconscionable under a State’s contract law. Simpson v. M.S.A. of Myrtle Beach,

Inc,, 373 S.C. 14,644 S.E.2d 663 (2007). The South Carolina Supreme Court has approached
adhesion contracts between a consumer and automobile retailer with “considérable skepticisrﬁ.”
Id. An arbitration clause can be unconscionable if the e*penses of arbitration as compared to the
Court system are unaffordable to the Plaintiff so as to prohibit the Plaintiff from being éble to
vindicate his claims in arbitration. The Plaintiff must have some forum to vindicate his rights.
Thé Courts have recognized what is referred to as “The Effective Vindication Exception to

the FAA.” See Am. Express Co. v. Italian Colors Rest. U.S. , 133 S.Ct. 2304 (2013)

and Mitsubishi Motors Corp. v. Soler Chrysler-Plymouth, Inc. 473 US 614 (1985). The Effective

Vindicétion Exception to the FAA requires that an Arbitration Agreement which prohibits the use
of the judicial forum must also provide for an effective and accessible alternative forum. If the
Plaintiff cannot afford the alternative forum, then the arbitration clause is unconscionable and
- would be unenforceable under the savings clause of the FAA. The effective vindication exception
to the FAA recognizes that an arbitration clause cannot work to totally deprive a Plaintiff of any
forum to hear his claim. A Plaintiff must be able to vindicate his claim somewhere.

The Plaintiff claims that he cannot effectively vindicate his rights in arbitration, citing three
provisibns of the arbitration clause, as follows: .

1. The Agreement requires the application of the Commercial Arbitration Rules @f the

American Arbitration Association. The Plaintiff is a consumer and purchased the vehicle for
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personal use. The Plaintiff claims he cannot afford the fees under the Commercial Arbitration
Rules.

2. The arbitration clause requires each party to pay its own costs. The fees charged
by the AAA will be split between the parties. The filing fees and arbitrator fees under the
Commercial Arbitration Rules can range from $750 to several thousand dollars, depending on the
length of the hearing and the charges of each individual arbitrator. The P_laintiff claims he cannot
afford these fees.

3. The arbitration clause requires arbitration in Colurhbia, SC. Both the Plaintiff and
Defendant are located in Horry County, South Carolina, approximately a three (3) hour drive from
Columbia. The Plaintiff claims it is unreasonable and unconscionable to reciuire consumers to
travel three (3) hours to an arbitration proceeding.

The Court has considered the Affidavit of counsel setting forth the anticipated costs in
arbitration of an individual claim as well as a class action. The court has also-considered Afﬁdavits
attaching the Administrative Fee Schedules of the Commercial Arbitration Rules of the AAA as
well as the Supplementary Rules for Class Arbitrations showing the fees f(l)r‘a class action filing.

In the case of Bradford v. Rockwell Semi-Conductor Systems, Inc., 238 F.3d 549 (4* Cir.

2001), the Fourth Circuit Court of Appeals ruled that evaluating whether arbitration is a ﬁﬂancially
adequate substitute to litigation will be decided on a case by case basis. The Court stated that this
analysis should focus “among other things” on three issues:
The Claimants ability to pay the arbitration fees and costs, the expected cost
differential between arbitration and litigation in court, and whether that cost

differential is so substantial as to deter the bringing of claims. [238 F.3d at
556.]
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After considering these issues as outlined by the Fourth Circuit, this Court finds that the
cost differential in this case is not so substantial as to deter the bringing of this claim. Therefore,
the Court finds that arbitration with the AAA is appropriate.

11 Class vs. Bilateral Arbitration.

The present case has been styled as a Ciass Action under the Dealers Act. The Dealers Act
 specifically provides for class actions. S.C. Code Ann. §56-15-1 10(2) provides “When such action
is one of common or general interest to many persons or when the parties are numerous and it is
impracticable to bring them all before the Courf, one or more may sue for the benefit of the whole,
including actions for injunctive relief.” |

The South Carolina Supreme Court addressed class actions under the Dealers Act in the

case of Hetron v. Century BMW, 387 S.C. 525, 693 S.E.2d 394 (2010) (Herron I). The Court
found that an Arbitration Agreement which prohibited class actions in direct contravention of the
Dealers Act is against public policy. (Notably, there is no such class action prohibi‘tio‘n in the
arbitration clause at issuein the case before us.) The Court noted that in ad@ition to specifically
. providing for class actions, the Dealers Act also provides that “Any contract or part thereof or
practice thereunder in violation of any provision of this chapter shall be deemed against public
policy and shall be void and unenforceable.” S.C. Code §56-15-130. The Couft went or.1. to hold,
“Stated succinctly, the Legislature has made clear that the public policy of this State is to provide
consumers with a non-waivable right to bring class action suits for violations of the Dealers Act
and that any contract prohibiting a class action suit violates our State’s public policy and is void
and unenforceable.” (Emphasis added.) The Court affirmed the Trial Court’s Order in result,

denying the Motion to Compel Arbitration.
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Shortly after the opinion in Herron I was issued, The United States Supreme‘Court

published its opinion in the case of AT&T Mobility, LLC v. Concepcion, 563 U.S. 333 (2011). In

Concepcion, The United States Supreme Court overturned a decision of the California Courts

which invalidated a class action waiver in an arbitration provision based upon the preemption of
the FAA. The United States Supreme Court then accepted certiorari on the Herron I case and

remanded the Herron I case with instructions for the South Carolina Supreme Court to reconsider

its opinion in Herron I in light of the Concepcion case. The -South Carolina Supreme Court -

affirmed Herron I because the issue of preemption had not been preserved for review in the South

Carolina proceedings. Herron v. Century BMW, 395 S.C. 461, 719 S.E.2d 640 (2011). (Herron

ID.

The arbitration agreement in Herron [ coﬁtained a class action waiver. The Court struck
th¢ waiver on public policy grounds but implied that the waiver was severable and the arbitration
clause cOuid be saved. The Court struck the entire arbitration clause at the Defendant’s request.
The Arbitration Agreement in the present case does not have a class action waivér. Therefore, the
present case is even stronger ‘than Herron I and this Court has even more reason to deny the
Respondent’s request for bilateral arbitration.

In 2015, the United States Supreme Court once again overturned a California decision

denying arbitration. In DirecTV v. Imburgia, 577 U.S. (2015), the Court addressed an

arbitration clause which contained a class action waiver with a self-defeating clause. The waiver
specified that the entire érbitration provision was unenforceable if the “law of your state” made
class-action waivers unenforceable. The lower court reasoned that since the law of California did
not allbw.classvaction waivers, and since that rule was the “law of your state” the entire arbitration

agreement was unenforceable by its own self-defeating terms. The Supreme Court disagreed,
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reasoning that the lower court had asked the wrong question. The court stated, “Thus the
underlying question of contract law at the time [the lower court] made its decision was whether

- the ‘law of your state’ included invalid California law. We must now decide whether answering

i that question in the affirmative is consistent with the [FAA].” (Emphasis in original.) Id. at
Citing Concepcion, the Court concluded that the California law against class waivers was
invalid because it did not place arbitration agreements on equal footing with all contracts. The
California law targeted arbitration agreements. The Court held, “After examining the grounds
upon which the Court of Appeal rested its decision, we conclude that California courts would not
interpret contracts other than arbitration contracts the same way. Rather, several considerations
lead us to conclude that the court’s interpretation of this arbitration contract is unique, restricted
to that field.” Id.at . Thereforé, the self-defeating clause was not triggered and the arbitration
clause was valid.
The facts of the present case, however, are very different from the facts of DirecTV. The
first and foremost distinction is that DirecTV and prior cases cqncemed the States’ attempts to
defeat arbitration altogether, which would frustrate the liberal Federal Policy in favor of arbitration
as set forth in the FAA. In the present case, however, the Court has already ruled in favor of
arbitration. Therefore, the issue of class treatment is separate from the enforceability of the
arbitration clause.
The second distinction is that thg: arbitration clause in the present case contains no class
action waiver. Therefore, there is no conflict between the state’s public policy of allowing class
actions under the Dealers Act and the FAA’s liberal pblicy favoring arbitration. Both of these

interests can be served.

0007

1268092dIS1L02#3SYO - SYATd NOWWOD - AHHOH - NV £0:LL §Z Bny 2102 - 3114 ATTVIINOYLOTI 13



The Third distinction is that the class action provision of the Dealers Act applies to all
situations which arise under the Act. It does not target arbitration as the California law did in
DirecTV. The class action provision of The Deélers Act allows for a class action in any cdntract
to purchase a veﬁicle, with or without an arbitration clause. The Dealers Act was adopted in 1962,
long before arbitration became popular. In 1962, the South Carolina legislature could not possibly
have intended to target arbitration clauses. There is no evidence in the record to suggeét that
arbitration clauses were used in Automobile purchase Agreements in 1962. The purpose of
_ providing for class actions under the Dealers Act was most certainly to provAide a practical
cconomicai remedy for a large group of .car buyers who have suffered the same type harm. The

purpose was not to defeat arbitration clauses, or to frustrate the purposes of the FAA.

In Stolt-Nielsen S.A. v. AnimalFeeds International Corp., 559 U.S. 662 (2010), th¢ uU.s.
Supreme Court held that imposing class varbitration on parties who have not agreed to authorize
class arbitration was inconsistent with the Federal Arbitration Act. The Court held that the
arbitra‘tion clause in Stolt-Nielsen was “silent” as to class action treatment in arbitration. In the
bresent case, however, the arbigration clause cannot be said to be silent as to class action treatment.

In the case of Oxford Health Plans, LLC v. Sutter, 569 U.S. (2013), the United States

Supreme Court, in a unanimous decision, affirmed an arbitrator’s decision to allow a class action
to proceed in arbitration based upon the arbitrator’s interpretation of the contract. The arbitration
clause at issue stated as follows:
No civil action concerning any dispute arising under this Agreement shall be
instituted before any court, and all such disputes shall be submitted to final and
binding arbitration in New Jersey, pursuant to the rules of the American Arbitration
Association with one Arbitrator. [Id.]

Obviously, this particular arbitration clause says nothing about class actions. Therefore,

the agreement between the parties was arguably “silent” as to class actions. Nonetheless, the
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arbitrator found that the intent of the arbitration clause was “to vest in the arbitration process
everything that is prohibited from the Court process.” Id. The U.S. Supreme Court went on to

state the Arbiter’s reasoning as follows: “And a class action, the arbitrator continued, ‘is plainly

_one of the possible forms of civil action that could be brought in a Court’ absent the agreement.”

1d. Accordingly, he concluded that ‘on its face, the arbitration clause. .. expresses the parties’ intent
that class arbitration can be maintained™ Id. |

The United States Supreme Court ruled that the arbitrator’s decision to allow this
interpretation of the contract would not be overturned under the appellate standard of review of
the Federal Arbitration Act. The Court went on to distinguish its Stolt-Nielsen decision by noting

as follows: “The parties in Stolt-Nielsen had entered into an unusual stipulation that they had

never reached an agreement on Class Arbitration.” Id. (emphasis added).
In the present case there is no such unusual stipulation. On the contrary, the arbitration

clause in the present case anticipates that all matters which could be brought forth in a Court system

could also be brought forth in arbitration, which would include class actions.

There are at least three ways in which the present arbitration clauses speak to class wide
arbitration. First, the arbitration clause states that “The parties agree that instead of litigation in a

court, any dispute, controversy or claim... shall be settled by binding arbitration...” (Emphasis

added.) Just as the arbitrator found in Sutter, I find that the present arbitration clause “vests” in
the arbitrator everything that is prohibited from the Court process.

Second, in the present case there is the added indicator that class‘actions are specifically
provided for under the Dealers Act which has been declared to be the public policy of this state by

our Courts in Heron I and Heron II.

0009

1 268092d0SL0Z#IASYD - SYI1d NOWWOD - AMMOH - WY 20:L L 2 Bnvy £1.0Z - CE'IHXTIVOINOEU_OEHB '



The entire agreement between the dealer and the purchaser is subject to the provisions of
the South Carolina Manufacturers, Distributors and Dealers Act (Dealers Act). The Dealers Act
is very specific in terms of the rights of consumers to band together in a class action.” S.C. Code
Ann. §56-15-110(2) provides “When such action is one of common or general interest to many
persons or when.the parties are numerous and it is impracticable to bring them all before the Court,

one or more may sue for the benefit of the whole, including actions for injunctive relief.” This is

a specific consumer remedy recognizing that some losses suffered by consumers may be so small

that the loss would not Wanant the ﬁling of a single action. The Dealers Act recognizes that
consurﬁers are particularly vulnerable to abusive fees charged by dealers and therefore specifically
provides for consumers to band together to seek justice against these unscrupulous charges and
activities. |

The arbitration clauses contained in the purchase agreement in this case cannot be read
separately from the requirements and. the protections provided by the De‘alers Act. These
protections are presumed to be a part of any contract and therefofe the arbitration clauses are not
silent as to whether a class acfion can be brought in arbitration. The provisions of the Dealers Act
are required in every Contract of Sale. As stated by the South Carolina Supreme Court in Herron
1, the class action provision is non-waivable.

Third, the agreement specifically calls for arbitration in the AAA. Th¢ AAA specifically
provides Supplementary Rules for Class Arbitrations. (See Afﬁ‘davits.) The AAA is set up to
handle class arbitrations. The AAA has handled numerous class arbitrations in the past and is well
equipped to handle this relatively simple class action. (See AAA website)

Stolt-Nielsen indicates that there must be a contractual basis for concluding that a party

agreed to class action treatment. By designating the AAA as the arbitration forum, the Defendant
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dealer is charged with knowledge of the AAA rules. The AAA has provided for class action
treatm;:nt in arbitrations since its rules became effective on October 8, 2003. The dealer is charged
with knowledge of this provision for class treatment and it has specifically designated the AAA as
the forum to handle arbitrations. Therefore, th_ere ié in fact a contractual basis for class treatment.
Conclusion
It is, therefore, ordered that this matter be stayed, pending arbitration before the AAA. The
arbitrator for the AAA may treat this matter as a class action.'

IT IS SO ORDERED.

Benjamin H. Culbertson, Circuit Court Judge
For the Fifteenth Judicial Circuit

Conway, SC

August 2017

! This Court renders no decision as to the propriety of designating this action as a class action. The ruling hereunder
is that this action may be arbitrated as a class action if so designated by the arbitrator.

10
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. Horry Common Pleas

Case Caption: Marcus Kevin Grant VS Jud Kuhn Chevrolet
Case Number: 2015CP2608921

Type: . Order/Stay

Presiding Circuit Judge

s/Benjamin H. Culbertson, Judge Code 2148

Electronically signed on 2017-08-25 10:16:32 page 11 of 11
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. STATE OF SOUTH CAROLINA

Holll * 4%y p .

)
) IN THE COURT OF COMMON PLEAS

S

CO/UNTY OF HORRY

CIVIL ACTION COVERSHEET

15 ¢¢ 2l ¥4

Marcus Kevin Grant, individually and in a
representative capacity for all others similarly

OROR

)
)
situated, )
Plaintiff(s) )
VS, )
Jud Kuhn Chevrolet, , )
. Defendani(s) )
Submitted By: L. Sidney Connor, IV SC Bar #: 1363
Address: KELAHER, CONNELL & CONNOR, P.C. Telephone #: (843) 238-5648
Post Office Drawer 14547 Fax #: (843) 238-5050
Surfside Beach, SC 29587 Other: - = =2
E-mail: sconnor@classacﬂav@}t ';51

NOTE: The coversheet and information contained herein neither replaces nor supplements the filing and service ofplc@

T M

5gs or Sther pagers as
required by law. This form is required for the use of the Clerk of Court for the purpose of docketing. It must bo filled omrbmpl Y, signpd,
(o)

and dated. A copy of this coversheet must be served on the defendant(s) along with the Summons and Complaint,

DOCKETING INFORMATION (Check alf that apply)

Contracts

Automobile Arb. (610)
Medical (620)

Other (699)

O
O
a
Sexual Predator (510) O

07K O OO

Submitting Party Slgnaturc " /l

JURY TRIAL demanded in complaint,

*If Action is Judgment/Setilement do not complete

NATURE OF ACTION (Check One Box Below)

Torts - Professional Malpractice

O  Construtions (100) 1  Dental Malpraetice (200)
[  Debt Collection (110) ] Legal Malpractice (210)
1 General (130) O  Medical Malpractice (220)
3  Breach of Contract (140) Previous Notice of Intent Case #
[0  Fraud/Bad Faith (150) 20 N-___ -
[J  Failure to Deliver/ [1 Notice/ File Med Mal (230)
Warranty (160) O  Other (299)
[0  Employment Discrim (170)
[0 Employment (180)
U omer99)
Inmate Petitions Administrative Law/Relief
[0 PCR(500) O Reinstate Drv. License (800)
[0 Mandamus (520) [0  Judicial Review (810)
O Habeas Corpus (530) [} Relief (820)
3 Other (599) [0  Permanent Injunction (830)
O  Forfeiture-Petition (840)
3. Forfeiture—Consent Order (850)
[ Other (899)
Special/Complex /Other
- Environmental (600) [ Pharmaceuticals (630)

Unfair Trade Practices (640)
Out-of State Depositions (650)

‘Motion to Quash Subpoena in
an Out-of-County Action f£60)
Pre-Suit Discovery (67

Torts - Persanal Injury
Conversion (310)

Motor Vehicle Accident (320)
Premises Liability (330)
Products Liability (340)
Personal Injury (350)
Wrongful Death (360)
Assault/Battery (370)
Sander/Libel (380)

Other (399)

Ooocgoooooo

Judgments/Settlements
Death Settlement (700)
Foreign Judgment (710)
Magistrate’s Judgment (720)
Minor Settlement (730)
Transcript Judgment (740)
Lis Pendens (750)

Transfer of Structured

Settlement Payment Rights

Application (760)

[ Confession of Judgment (770)

[ Petition for Workers , )
Compensation Settlement
Approval (780)

[ Other (799)

oooooan

Date:

(] NON-JURY TRIAL demanded in complaint. =
This case is subject to ARBITRATION pursuant to the Court Annexed Alterative Dispute Resolution Rules 154)
This case is subject to MEDIATION pursuant to the Court Annexed Alternative Dispute Resolution Rules.
This case is exempt from ADR. (Proof of ADR/Exemption Attached)

oocoOoocnoad

0 gooooooaod

-A—‘

fost

.

Real Property
Claim & Delivery (400)
Condemnation (410)
Foreclosure (420)
Mechenic’s Lien (430)
Partition (440)
Posscssion (450)
Building Code Violation (460)

Other (499)

Appeals
Arbitration (300)
Magistrate-Civil (910)

Magistrate-Criminal (920)
Municipal (930) \91\ \;Q(
Probate Court (940) @J g,
SCDOT (950) N

Worker's Comp (960)

Zoning Board (970)
Pubtic Service Comm, (990)

Employment Security Comm (991)

Other (999)

Cop

DecemberZ‘F 2015
Note: Frivolous civil proceedmgs may e s{mﬁct t8%¥anctions pursuant to SCRCP, Rule 11, and the South Cardlina Frivolous
Civil Procéedings Sanctions Act, S.C. Code Ann. §15-36-10 et. seq.

SO A DA 10AINNT RN

Pane 1 nf2
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FOR MANDATED ADR COUNTIES ONLY

Aiken, Allendale, Anderson, Bémberg, Barnwell, Beaufort, Berkeley, Calhoun, Charleston, Cherokee,
Clarendon, Colleton, Darlington, Dorchester, Florence, Georgetown, Greenville, Hampton, Horry,
Jasper, Kershaw, Lee, Lexington, Marion, Oconee, Orangeburg, Pickens, Richland, Spartanburg, Sumter,
Union, Williamsburg, and York

SUPREME COURT RULES REQUIRE THE SUBMISSION OF ALL CIVIL CASES TO AN ALTERNATIVE
DISPUTE RESOLUTION PROCESS, UNLESS OTHERWISE EXEMPT

«

You are required to take the fol[owmg action(s):

1. The parties shall select a neutral and file a “Proof of ADR” form on or by the 210" day of the filing of this
action. If the parties have not selected a neutral within 210 days, the Clerk of Court shall then appoint a
primary and secondary mediator from the current roster on a rotating basis from among thése mediators
agreeing to accept cases in the county in which the action has been filed.

2. The initial ADR conference must be held within 300 days after the filing of the action. .

3. Pre-suit medical malpractice mediations required by S.C. Code §15-79-125 shall be held not later than 120
days after all defendants are served with the “Notice of Intent to File Suit” or as the court directs. (Medical
malpractice mediation is mandatory statewide.)

4., Cases are exempt from ADR only upon the following grounds:

a.

Special proceeding, or actions seeking extracrdinary relief sich as mandamus, habeas corpus, or
prohibition; .

' chhests for temporary relief;

»~

Appeals

Post Conviction relief matters;

Contempt of Cowrt proceedings;

Forfeiture proceedings brought by governmental entities;
Mortgage foreclosures; and

Cases that have been previously subjected to an ADR conference unless otherwise required by
Rule 3 or by statute.

5. In cases not subject to ADR, the Chief Judge for Administrative Purposes, upon the motion of the court or
of any party, may order a case to mediation.

6. Motion of a party to be exempt from payment of neutral fees due to indigency should be filed with the
Court within ten (10) days after the ADR conference has been concluded. .

Please Note:

~ .

You must comply with the Supreme Court Rules regarding ADR.
Failure to do so may affect your case or may result in sanctions.

OAAA 14 (NEINATEN : Paae I nf? 0014



STATE OF SOUTH CAROLINA
COUNTY OF HORRY
Marcus Kevin Grant, individually
and in a representative capacity for
all others similarly situated,
Plaintiffs,
-VS.

Jud Kuhn Chevrolet,

Defendant.

)
)
)

TO: ABOVE-NAMED DEFENDANTS

)
)
)
)
)
)
)
)
)
)
)
)

IN THE COURT OF COMMON PLEAS

" FIFTEENTH JUDICIAL CIRCUIT

CASE NO.; 15-CP-21 Qﬁgu =
_ ] ™ o %

O
or D %
’:ﬂﬂfﬁ.’: ‘5 i
=S Q
oy g
G x* Z
CU" @ e
SUMMONS m
(Class Action/Dealers’ Act)
JURY TRIAL DEMANDED

YOU ARE HEREBY SUMMONED and required to answer the Complaint in this action, of

which a copy is herewith served upon you, and to serve a copy of your answer to the said Complaint

on the subscriber or subscribers at his or their office at Suite 209, The Courtyard, 1500 U.S.

Highway 17 North, Surfside Beach, South Carolina 29587 within thirty (30) days after the service

hereof; exclusive of the day of such service; and if you fail to answer the Complaint within the time

aforesaid; the Plaintiff in this action will apply to the Court for the relief demanded in the Complaint

Deccmbcﬁ’/“ ,2015

-

“and judgment by default will be rendered against you for the relief demanded in the Complaint.

KELAHER, CONNELL & CONNOR, P.C.

. Sid yL’Q’onnOr, v
Post (ffice Drawer 14547
Surféide Beach, SC 29587

(843) 238-5648
Attorneys for Plaintiff
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS

) FIFTEENTH JUDICIAL CIRCUIT
COUNTY OF HORRY ) CASE NO.: 15-CP-21
. Marcus Kevin Grant, individually )
| and in arepresentative capacity for ) 1 B
all others similarly situated, ) L
R R
) Cz e 2
. Plaintiff: e -
aintiffs, g _ ,:};: %’D %
: Qs [
vs. ) COMPLAINT ' F
) (Class Action/Dealers’ Act) 2u @ <
Jud Kuhn Chevrolet, ) JURY TRIAL DEMANDED 7_3\"7~ =
_Defendant. )

The Plaintiff, complaining of the Defendant herein, would show and.allege unto this
Honorable Court as follows:

1.. The named Plaintiff, Marcus Kevin Grant, is a‘citizer_l and resident of the State of
South Carolina, County of Marion.

2. The Defendant Jud Kuhn Chevrolet is a company organized and existing purs‘uant‘ '
to the ‘laws of the State of South Carolina, primarily doing business in Horry County, South
Carolina.

3. This court has jurisdiction over the parties and subject matter of this case.

FACTUAL ALLEGATIONS

4. | On or about July 31, 2015, Plaintiff purchased a new vehicle from the Defendant
Jud Kuhn Chevrolet. ‘

5. Thcr.Defendant Jud Kuhn Chevrolet had the Plaintiff sign a Purchase Agreement
with a preprinted “closing fee” of $399.00.

6. S.C. Code §37-2-307 (2000) provides as follows:

Every motor vehicle dealer charging closing fees on a motor vehicle sales
contract shall pay a one-time registration fee of Ten & No/100 ($10.00)
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Dollars during cach state fiscal year to the Department of Consumer
Affairs. The closing fee must be included in the advertised price of the
motor vehicle, disclosed on the sales contract, and displayed in a
conspicuous location in the motor vehicle dealership.

7. A closing fee is allowed only for the reimbursement of costs which are actually

incurred by the dealer and necessary to the closing transaction. Freeman v. JLH Investments,

LP, Opinion No. 27586 filed November 4, 2015, S.C. Sup. Ct.

CLASS ALLEGATIONS
8. Plaintiff brings thl;S action in a representative capacity for all persons similarly
situated pursuant to Rule 23 of the South Carolina Rules of Civil Prdc;,edure and S.C. Code §56-
15-1 10(2):
9. The class consists of those persons who have purchased vehicles from Jud Kuhn
Chevrolet and were charged a closing fee.
| 10.  This class of personsis so numerous that joinder of all members is irripracticable.

11.  There are questions of law and fact common to the class.

12.  The claims of the representative Plaintiff are typical' of the claims of the entire

class.

13.  The representative Plaintiff will fairly and adequately protect the interests of the
class. |

14, The amount in controversy exceeds $100 for each mcmber of the class.

FOR A FIRST CLAIM |
(Negligence)

15.  The allegations of Paragraph Nos. 1 through 14 are incorporated as if fully set

forth herein,

16.  The Defendant is subject to the Dealers Act, S.C. Code §§ 56-15-10, et seq.
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17. The Defendant has negligently violated the Dealers Act in one or more of the
following particulars:
a. In failing properly to register with the Department of Consumer Affairs;

b. In failing to include the closing fee in the advertised price of the motor
vehicles which includes the window sticker of the vehicle;

c. In failing to display the closing fee in a conspicuous location in the motor
vehicle dealership; ‘

d. In failing to have any disclosure approved by the South Carolina
Department of Consumer Affairs; and

e. In charging a closing fee which does not represent closing costs actually
incurred by the Defendant. '

18.  The aforementioned acts and omission’s in violation of the Dealers Act were
negligent, arbitrary, reckless, and willful. .
| 19.  Each class member has suffered damage in the amount of the closing fee.
20.. Plaintiff prays for ju'dg_ment against the Defendant for the amount of the closing
fee for each class member, doubled pursuant to the Dealers Act, plus punitive damages up to

three times the actual damages, plus costs and attorney’s fees pursuant to the Dealers Act.

WHERFORE, having fully pled his complaint, the Plaintiff prays for the relief as |

requested herein and for such other and further relief as this court may deem just and proper for

the benefit of Plaintiff and all class members.

Qv\sym | CONNELL & CONNOR, P.C.
/ T
/

</L//Si ey fomnor, [V
\ Pos{/Office Drawer 14547

Surfside Beach, SC 29587
(843) 238-5648

' ' ‘sconnor@classactlaw.net
Decembe(zz_Z, 2015 Attorney for Plaintiff Class
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
)
‘COUNTY OF HORRY ) Civil Action No. 2015-CP-26-8921
)
Marcus Kevin Grant, individually ) B
and in a representative capacity for ) b
all other similarly situated, ) -
) (':«)
Plaintify ) : .
) ANSWER ik
V. ) &
) (Jury Trial Requested) 3
Jud Kuhn Chevrolet, )
)
Defendant. )
: )
‘Defendant, answering the Complaint of the above-named Plaintiff, hereby alleges as
follows:
FIRST DEFENSE
1. Each and every allegation of the Complaint which is not hereinafter specifically
admitted or denied is denied,
2. Defendant lacks information sufficient to form a belief as to the truth or accuracy
of the allegations of § 1 of the Complaint and therefore denies the same.
3. Defendant admits § 2 of the Complain.
4. Paragraph 3 of the Complaint states a legal conclusion which Defendant is neither

required to admit nor deny.

5. Defendant denies § 5 of the> Complaint.

6. Defendant admits so much of § 5 of the Complaint as allegés that the Plaintiff
agreed to pay a closing fee or administrative fee in the amount of $399.00.

7. Answering § 6 of the Complaint, Defendant states that S.C. Code Section 37-2-

307 speaks for itself, and denies § 6 of the Complaint to the extent inconsistent therewith,
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8. Paragraph 7 of the Complaint states a legal conclusion which Defendant is neither
required to admit nor deny.

9. Answering Y 8 of the Complaint, Defendant states that the Complaint speaks for
itself,

10.  Paragraphs 9 through 14 of the Complaint state§ pure conclusions of law
unsupported by any facts which Defendant is neither required to admit nor deny. To the extent
that 1 9 through 14 of the Complaint can be construed to allege the existence of any fact,.
Defendant denies 1 9 through 14 of the Complaint,\

“11, Ahéwering 715 of the Complaint, Defendant incorporates by reference q 1
through 10 of this Answer as if stated verbatim herein.

12, Defendant admits so much of Y 16 of the Complaint as can be construed to allege
thatitisa motor vehicle dealer as defined in the Dealers Act, 8.C. Code Ann. § 56-15-10 et seq.

13.  Defendant denies 4y 17 through 19 of the Complaint.

14, Answering 920 of the Complaint, Defendant denies that Plaintiff is entitled to -
relief,

SECOND DEFENSE
(Mandatory Arbitration)

15.  Plaintiff's claims are subject to mandatory arbitration,

THIRD DEFENSE
(Representative Capacity)

16. Pursuant to the arbitration clause in Plaintiff’s contract, Plaintiff cannot serve as a
class representative or assert claims in a representative capacity.

FOURTH DEFENSE
(Voluntary Payment)

17.  Plaintiff’s claims is barred under the voluntary payment rule.
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FIFTH DEFENSE
(Rule 12(b)(8))

18.  Plaintiff’s claim should be dismissed because another claim already exists

between the same parties on the same claim, Plaintiff is a putative member of a class action filed
against Defendant concerning closing fees in Aiken County, State of South Carolina.

SIXTH DEFENSE
(Standing/Capacity)

19, Because an action already exists filed by another who purports to represent the

Plaintiff in this case, Plaintiff lacks standing and/or capacity to maintain this action.

SEVENTH DEFENSE
(Unconstitutional Statutory Provisions)

20. S.C. Code Ann, § 37-2-307, as construed by the South Carolina Supreme Court in

Freeman v JLH Investments, is unconstitutionally vague.

FIGHTH DEFENSE
(Rule 12(b)(6))

21, Dlaintiffs Complaint fails to state facts sufficient to constitute a cause of action

for violation of the Dealer’s Act, 8.C. Code Ann, § 56-15-10 et éeq.

NINTH DEFENSE
(Rule 23, SCRCP)

22.  Upon information and belief, Plaintiff will not be able to plead and prove the

prerequisites for maintaining a class action under Rule 23.

TENTH DEFENSE
~ (Exclusive Remedy)

23, The South Carolina Consumer Protection Code'provides the exclusive remedy for
alleged violations of Section 37-2-307. Moreover, upon information and belief, the Consumer

Protection Code does not authorize a representative action in this case.
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FLEVENTH DEFENSE
(Compliance with S.C. Code §§ 37-6-506(3), 37-6-104(4), Safe Harbor)

24.  Closing fees charged in motor vehicle transactions are authorized by the closing
fee statute and the accompanying administrative interpretation, : At all relevant times, Defendant
‘complied with these requirements, and/or the adm.inistrative interpretation, and therefore should
be entitled to safe harbor protections of the Consumer Protection Code.

TWELFTH DEFENSE
(Section 37-5-202(7), Good Faith Error)

25.  To the extent that any violation of the Consumer Protection Code occurred, which
Defendant denies, such violation was unintentional and resulted from a bona fide error not
withstanding the maintenance of procedures reasonably adapted to avoid the error.

THIRTEENTH DEFENSE
(Filed Rate Doctrine)

26.  Defendant has been required to and did at all relevant times file the maximum
amount of its closing fee with the Department of Consumer Affairs. The Department of
Consumer Affairs has accepted and approved the filed closing fee. Plaintiff’s claims are -

therefore barred by the filed rate doctrine.

FOURTEENTH DEFENSE
(Injury Reasonably Avoidable)

27.  Plaintiff’s injury was reasonably avoidable. He was aware of the closing fee and
had the option to walk away from the purchase. As a result, no violation of the Dealer’s Act

occurred.

FIFTEENTH DEFENSE
(Statutory and Punitive Damages Unconstitutional)
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28.  Anaward of statutory double damages or punitive damages in this case would
violated the 5™, 6", 8%, and 14™ Amendments of the United States Constitution and Article 1,
Section 3of the South Carolina Constitution.

SIXTEENTH DEFENSE -
(Comparative Negligence)

29. Plaintiff is barred from relief in whole or in part by his comparative negligence.

SEVENTEENTH DEFENSE :
'_(Mitigatiop of Damages) - B

.\%‘E'E
aShi

30.  Plaintiffis barred from relief to the extent that he failed to mitigate damages,

WHEREFORE, having answered the Complaint, Defendant prays that: . :

. : : : ()
a. the Complaint be dismissed with costs assessed against the Defendant; and

b.  for such other and further relief as the court deems just and proper.

Respectfully submitted,

H. Clayto Valker, Jr,
Robert £ Reibold
WALKER | REIBOLD

Post Office Box 61140
Columbia, SC 29260
(803) 454-0955

ATTORNEYS FOR DEFENDANT

/

, 2016

CERTIFICATE OF SERVICE
The uilersigned hereby certifies that a true copy of'
the %gui salpeument has been served upon all

N

...ty mathing u copy properly

Mfﬁ"c’.s-:ék”-y 4 with sulficignt postige affixed thereto .
this _)_:‘L/Jyy ﬂl’.%h E/é

-y m—. 2% L.
Walker &denuys at Luw
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STATE OF SOUTH CAROLINA
COUNTY OF HORRY

Marcus Kevin Grant, Individually and in a
representative capacity for all other similarly
situated,

(] Plaintiff

Jud Kuhn Chevrolet
X Defendant.

IN THE COURT OF COIN

CASE NO.

2015-CP-26-8921

MOTION AND ORDER INFORMATION
FORM AND COVER SHEET

Nt Nt N N e N N N e N e e’

Plaintiff’s Attorney: L. Sidney Connor, IV, Esg.
Bar No.: 1363

Address: PO Drawer 14547, Surfside Beach, SC
29587 :

phone: 843-238-5648 fax: 843-238-5050
e-mail: sconnor@classactlaw.com other:

Defendant’s Attorney: H. Clay Walker, Jr., Esq.
Bar No. 5779 :

Address: PO Box 61140, Columbja, SC 29260
phone: 803-454-0955 fax: 803-454-0956
e-mail: cwalker@walkerreibald.net other:

X] MOTION HEARING REQUESTED (attach written motion and complete SECTIONS I and I
C] FORM MOTION, NO HEARING REQUESTED (complete SECTIONS II and III) -

I'hereby move for reli‘ef/

[ 1PROPOSED ORDER/CONSENT ORDER (complete SECTIONS II and I11) - A=
. SECTION I: Hearing Information o
Nature of Motion: Motion to el Arbitration )
Estimated Time Needed: 15 minutes Court Reporter Needed: [ YES / [[]NO @
SECTION II: Motion/Order Type SAREE
Written motion attached o
(] Form Motion/Order /\ i = i
action by the golirt as set forth in the attached proposed ordgr. < -

Noveinber 30, Jo16

Signatur€ of AtgeCy for [ IPlaintiff / X Defendants

X PAID - AMOUNT: $25.00

[_] Scxually Violent Predator Act
[_] Motion for Stay in Bankruptcy
[ ] Motion for Publication

Name of Court Reporter:
[] Other:

/ SECTION IIL: Motion Fec ~-

L] EXEMPT: []Rule to Show Cause in Child or Spousal Support
(check reason) [ ] Domestic Abuse or Abuse and Neglect
[ ] Indigent Status  [7] State Agency v. Indigent Party

[ Motion for Execution (Rule 69, SCRCP)
[ ] Proposed order submitted at request of the court; or,
reduced to writing from motion made in open court per judge’s instructions

Date submitted

[J Post-Conviction Relief

JUDGE'’S SECTION
(] Motion Fee to be paid upon filing of the attached

order. JUDGE
(] Other: .
CODE: Date: 2T
CLERK’S VERIFICATION ff &,
Date Filed: @:}
Collected by:
MOTION FEE COLLECTED:

CONTESTED — AMOUNT DUE: _

SCCA/233 (11-03)
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
)
COUNTY OF HORRY ) Civil Action No. 2015-CP-26-8921
) L
Marcus Kevin Grant, individually )
and in a representative capacity for ) ' :
all other similarly situated, ) NOTICE OF MOTION AND MOTION
' ) 'TO COMPEL ARBITRATION s
Plaintiff ) ’:% '
) i ' 8 c:’})\
V. ) ‘o
) K
Jud Kuhn Chevrolet, ) — =
) ~ % -
Defendant. ) c
. ) =

TO: 'L.SIDNEY CONNER, ESQUIRE, ATTORNEY FOR PLAINTIFF:

YbU WILL PLEASE TAKE NOTICE that on the tenth day after service hereof or as
soon thereafter as counsel may be heard, Defendant will, pursuant to Rule 12(b)(1), SCRCP, and
the Federal Arbitration Act, 9 U.S.C. § 1 et seq., move before the presiding judge of the Horry
Counfy Court of Common Pieas at the Hofr} County Courthouse for an order coinpelling
Plaintiff Marcus Grant to individually arbitrate his claims, and staying this case pending the
completion of arbitration. “Arbitration is a favored method of settling disputes in South
Carolina.” Gissel'v. Hart, 382 S.C. 235, 241, 676 S.E.2d 320, 323 (2009).

As grounds for this motion, Defendér;t would show the Cdurt the following;:

1. Or about July of 2013, Plaintiff purchased & used a 2010 Chevrolet Camaro from
the Defendant. The transaction involved interstate commerce. For example, the purchase was
financed by GM Financial, located in Arlington, Texas. Plaintiff also enrolled in an on;star
program. Finally, as part of the transaction, Plaintiff enrolled in a U.S. Key Replacement Plaﬁ

administered by Brickell Financial Services-Motor Club, Inc., located in Miami, Florida, @
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2, The parties agreed to arbitrate all disputes in connection with the purchase. The
contract to purchase the vehicle contained an arbitration clause, which reads:

| ARBITRATION REQUIRED BY THIS AGREEMENT. The parties-
agree that instead of litigation in a court, any dispute, controversy or claim
arising out of or relating to the sale of the motor vehicle or to this Purchase
Order, including the validity or lack thereof of this contract, to any other

; document or agreement between the parties relating to sale of the motor
vehicle, or to any other document or agreement between the parties relating

to the motor vehicle, including the parties’ retail installment contract, if any,
shall be settled by binding arbitration administered by the American Arbitration
Association, under its Commercial Arbitration Rules. Such arbitration shall be
conducted in Columbia, SC. Each party will pay its own costs, and any filing
fee charged by the American Arbitration Association shall be split evenly
between the parties. Any judgment on the award rendered by the arbitrator
may be entered in any court of competent jurisdiction.

(Purchase Order).

3. This arbitration clause is broad, and the claims asserted by Plaintiff fall within the
scope of the arbitration clause. The Complaint alleges that in connection with the purchﬁse of
his automobile, Plaintiff was improperly charged a fee for the Defendant’s work in closing the
transaction, or, alternatively, that the fee charged for closing the transaction was in excgss of
what is permitted by law. This dispute is one “relating to the s;lé of the motor vehicle” or -to the
Purchase Order, which reflects the assessment of the closing fee. Any doubts as to whether the
dispute falls within the scope of the arbitration clause should be resolved in favor of arbitration,
Gissel, 382 S.C. at 241, 676 S.E.2d at 323 (unless a court can say with positive assurance that an
arbitration clause is not susceptible to any interpretation that covers the dispute, arbitration
should generally be ordered). Because the parties agreed to arbitrate, and the claims asserted fall
within the arbitration clause, arbitration must be ordered.

4, Defendant, however, cannot be required to arbitrate with Plaintiff if Plaintiff acts

in a representative capacity. The United States Supreme Court has held that “a party may not be
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compelled under the FAA to submit to class arbitration unless there is a contractual basis for
concluding that the party agreed to do so.” Stolt-Nielsen SA. v. AnimalFeeds International

Corp., 559 U.S. 662, 683 (2010) (emphasis in original). It explained that;

[a]n implicit agreement to authorize class-action arbitration, however, is not a term

that the arbitrator may infer solely from the fact of the parties’ agreement to arbitrate.
This is so because class-action arbitration changes the nature of arbitration to such a
degree that it cannot be presumed the parties consented to it by simply agreeing to
submit their disputes to an arbitrator, In bilateral arbitration, parties forgo the procedural
rigor and appellate review of the courts in order to realize the benefits of private dispute

resolution: lower costs, greater efficiency and speed, and the ability to choose expert

adjudicators to resolve specialized disputes. -~

Id. at 684, Accofdingly, because the arbitration agreement does not affirmatively state that class
actions are permitted, class aétions are not permitted,

Therefore, Defendant asks this Court to enter an order corﬁpelling Plaintiff to arbitrate his
dispute with Defendant in an individual capacity only and staying this case pending arbitration.
This motion is based upon the pleadings, applicable law, and the affidavit of Gregg Smith filed

herewith, I Cért'ify that consultation with opposing counse! concerning the subject matter of this

motion would serve no useful purpose.

-~

Respectfully submitted, e =3

1 / 2

// /{ O C?

H. Clayton Walker, Jr ' o
Robert L. Reibold =
Walker Reibold, LLC 'é
PO Bok 61140 v
Columbia, SC 29260 =

(803) 454-0955
(803) 454-0956/facsimile
cewalker@walkerreibold.net

/ ;/ J0 2016 ATTORNEYS FOR DEFENDANT

CERTIFICATE OF SERVICE

The undersigned hereby certifies that a true copy of
the foregoing ducument has been served upon all

L OoNSeA .. by mailing a copy properly
nildressed ud with sufficient postage nfﬂ‘ed thereto
ol a2

this _30%= _day of AJOV
— ___‘q%ld@u_u_ AOIRr
Walker £ Reibold, Attorneys at Law

{ S
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS

COUNTY OF HORRY Civil Action No. 2015-CP-26-8921

Marcus Kevin Grant, individually
and in a representative capacity for
all other similarly situated,

Plaintiff TO COMPEL ARBITRATION
v.

Jud Kuhn Chevrolet,

Defendant.

1

)
)

)

)

)

§

) AFFIDAVIT IN SUPPORT OF MOTION
)

)

)

)

)

)

)

)

!

7
7

,.a“i\

1y w

PERSONALLY APPEARED BEFORE ME the undersigned, who being du{y SWot,

=3

deposes and says that: V o

m 53

L I am over 18 years of age, am competent to testify; and have personal knowledg

a0

of the matters set forth herein. Ihave read the Complaint filed in this action.
2. In Jul‘y of 2013, I was the finance manager for the Defendant Jud Kuhn Chevrolet.
3. | I was involved in the transaction involving Marcys Grant described in the
Complaint. |
4, Attached hereto are true and accurate copies of the following documents
which were executed in Plaintiff's transaction:
a. Retail Buyer’s Order
b On Star Subscription Confirmation

. US Key Replacement Plan; and




d U.S. Treasury Check endorsed as partial payment.

lAA 2
Gregg'Smith— !

SWORN TO before me thls

\||||Il|l”,,l
daal __Mazgld 2QJ@ E‘?é}a,;-- o | B
" A ..\oTAn .%, -

Notary Public for South Eeuiﬁn e 3;
My Commission E ‘(plleb’ ASCangC

‘II',’

g l““

J .
--------
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JUD KUHN CHEVROLET
PHONE: (843)389-4400
3740 HIGHWAY B EAST

LITTLE RIVER, SC 29586

CUST #:51949
DEAL $:53418

Purchaser(s) MARCOZ KLIVIN GRaby

Purchaser(s) _

Address . L8OH HIRILE AN

RETAIL BUYERS ORDER

Saloaman SUSAN _JC BOOGERE_ . .
Dato Ordered . 07./06/42033_ . ____ .

Data of Dellvery 070613

Oriver's License # QORIRISIT . _

E-Mall Addrass

Home Phone 4 (843)250-5304

Work Phone # {€43)752-4810

ciy Muvbaws - o SC .. Couny IORRY zip 29574
Enlor my order'lor; Yr, 2010 _ Make CHEVBOLIL. Model SSAMARO - Type ZRR.CRE FY____ Colot RED JRUKI,
Block WPRIZAS . Mllouge 35642 Sedal# ... *G)ECLEVOASL 25266, s e e

BISCLAIMEN OF WARRANTIEY BV ORALE 1im o MIDIOEA WANAGHRR, 1 Ir, gty 3 18 I
wwetey vahicla wn 1248 edioion by iha emanadsetust. OCALRTNAKES HO HXPHESS \Vl\ 1ANES
OF THE INTTON VEILGLE, PRIGE 27900100

Tha dare ted meing vebiein [} MS\%H‘M *AB1S° aows *VIIEALL FAULTS® ned BEAL )L HEREBY e
CXIHBOLLY (NBCLARIE A)L WAR ANTIES, EFHEN eXPNEED OR WIPLIED, INCLLIRING ANY ‘

IMPLIED WAITRANTIES OF SIEREUANTANILNY OR FILLEGS FON A PARNICULAR PHIpnBE, ———ne --

DVALUR NEITHEN AGOULES NOR AUTHORZCS .MIV ori NG RGNS P \ e 3 R .
OUALER ANY LIARILIEY (1 CONHEC1ON With Tot BALY ni‘%.'Q.?;“xféﬁa'r.'&“&?.“'n‘&a?ﬂ EIGCTRONIC RIS LT L VAN ]
Shiaseb bl Sl e T e DY A coistbal |
PRURITO AN DICAE, OR RICIDENTAL DALAGED. | © M T | TOTAL PRICE O L YA R R 1]

THE INFANVATION i AYED OHTHIWINOCY, POV FOR THIS VE), e PARY ABTHIS q
CONTRACT. IFOMMATION G THE Wity sy oA FORTHIEV ERIRATY picurbion | TRADE INALLOWANCE /OISGOUNT | fb/p |
IMTHR CONTRACT OF SALY. t )

- SUB TOTAL / TRADE DIFFEHENCE 27921115
L Holder Gu - Eupbger vl T T e
Addrazs PO BOX 182673 ADMINISTRATIVE FEE Lt LU
Cly ARLINGTON . - TOTA E TAXED 20320135
Slat py - TOTAL (AMT. T0) BE TAXEO) 28320058
e - e [ e 300 __
IF TRADE-IN i§ INVOLVED PLEASE SIGN AFFIDAVIT ON PAGE 2
Allowanes n 1316(00
Payoft _o.n/a Qood Unlii . 08736015
Payofl Oucted Dy —] e (AR
Ualance Owod To . " |BALANGE GWED ON TRADE . iR
Strest Clly i

AT . S A —|AEBATE N/
Ao Mo, RERAT L
Msko Used Car Yoar ...|CASH DUE ON DELIVERY 200400
Setlnd No, . 250000
Modot TOTAL C&§H OOWN PAYMENT 250010
Mioage ... : . UNPAID BALANGE 2623615
e e e A R RE
. e WA
PUACHAGER MAY GHOOS THE PERSON WHIGH THE INSURANGE Lo T TRt BiATy
I3, 0TAINED I8
— - S - | TTUERT R RICE coNTRaCT " i
) : W/R
. 3] "
BOUGTRIUMUER T~ " e R boa
T om
FURCHRIER 1§ NOT AEQUIRED T0 OOTAIN CREDIT UTER SR ATCE VB REEE w i |
COVERAGE ANO/OH A & H INSURANGE PN TO GTHENS O vou A /a
. TR UNPAID AMOUNT BINANCRD 26236 1%

tha anle ot inatar selie of to fhis Pinchuss Gk, Sretannig th vaiiday et tack Marasd ol (bis

aliat tuy sallbud by Hcling ned tisrwel vy fhin Arrectean Arb bun, L fle

ARRITIATION REQUIRED BY 11 AGHEEMIIH L. T guatting gt 1Dl bt o AN (0 A ennltl, Ay dapuse, CONMEMISY Ot CalI aHRY] oAl (1 00 1AL T

10 Hin sali of e ol vohitio, o fo any et orimmant of Agenmepd Intwann v finetiag 16fnilig 10 thia malie valeta, lnckakan the pantas” satnd nstuliiet contiaal, it any,
1, i A M

tunkam, of 1o Aty a¥ar tesumust of G botviann (o parivy 1ofisny

sanrtiad by e mitzhakn mmy v AU ity it ot campatont julsiiedin

$6G. Ench party w Al poy Bq own cagli, sad any Aikry oo chargad by B Amuitiedn Ashlinten Agszialian seall B rpdl gvanly bahvnnn tire patfiay. Any fuigonnnt vn B mrian)

& 4 Adifnlion [k o, Rarh wbitatian sutite Gonvlutiod & Codumbin,

THIB PURCHADE ORDER IS FIIAL WITH REGARD T0 PRICE ondl ehall nol bo ofleoted by ony marknling programs, Including bul nol tmfid Lo couons, spacial Incaniives,

fabaies ar apaoial dnanrlny jueggran,
THIB AGREEMENT % NOT BINDING unTIL ACCEPTED BY DEALER'S AUTHOARZED

REPARIENTATIVE, IF ACCRPTED, ORALER 8IIALL NOT OE OOLIGATED YO

SHLL YHE MOTOR Y&11CLE UNTII. COMMITMENY IS Q1) TAINED BV A BANK 0N FINANCA GOMPANY TO PUACHASE A RETAIL IMSTALLISENT GONTRAGT BUV}/IEEN THE

PARTIES HERETO BASED ON THE TERMS HEREOP AND THE PANTIES HIGN SUCH REYALL ||
AMOUNT SHOWN ON PAQE 1 A8 THE WALANCE DUE ATTER TRADEIN OR DOWN PAYMENT, i

occapted by dealer, Dealos daes mst awoe to extond cradt o Purchaser, And Whis

Putchinta Ondar aluid ned (b eanghiuud 3¢ s Ayroumand fn ariang mich Giedn, Howavor, Dontar rnseivas Iha eihil, A ile Lol option saut drcent on, i oxlann Guotd. .

THE ADDITIONAL THAME AIRD COHOMIONS ARE ICONPORATED OV REFENENCE, WHIGH WEANS YHATYHEY AHR PANT OPTHIS CONTAACT JUBT AQ IF THEY
VIINE PIUHIGD HENE, PUNCHASEA ACRNOV/LEDUES NECEIPT OF A TNUE AND COMPIETED COPY OF TIMS PUNGHASE DHOER, AN Al!ﬂl(lﬂl!ﬁﬂ INVEBTIATION OF
PURCHASEN' CREDIT ANO EMIOYHENT HISTOHY AND THE HELEARE OF (NFORMATION GOROEANINA SUCH CREDIT AND EMPLOYAIENT 1ISTORY.

ATNGIS uu:? WMUNE OF fraz Mgy nmnyqn COPUNOHAREN, 17 At wa 06 aap ot JULY
pAAY WA

or & :
[H— ,@46_‘!:‘.4.“_'1/7...&..{\11:/;1&4(1_,.
MARCUS KEVIN GRANT

Accopiod by Dosinr
ny: ... R

LIENHOLDER

Ga-Michinter HI/R P

L2013
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< any othar docutions shyuind hy Prurchagor on this gty (and any roll Inslaliment enmtinet us descriliod bolovs)

ADDITIONAL TERMS AND CONDITIONS

1. DEEINITIUNS: A usud in this Purctune O he toims {1) “Deater” shnll-mona (hal Dgals whieh is munod on fanun | hotool, wivien ghag
heeomo u parly to this agrooment only whan an aulliontzed royensentativo of N Dealnr slgne pagy 1; (b) "Purchiser shall moon any purty signing this
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2. WARRANTY OF PURCHASER: Pusehaunt wnrenite 1o Dealor that. Putehnaor hns gand litle lo any liated tadu-in valilcln wnd thay irde.dn
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aimbiesemont of toas pald and kot goryicoa randnrou by o Doklu ta Hio Purchnane vileh are and ieatilred by law 10 ba pacdaavid of pak! by Daator,
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of gasolinn tor dnlivary: ol possitin i 186 chargus tind the Dente disns wihen viork oxeoads {nntnry tme-ueheddlatl, g, wator lenks, ir [LREES
squoaks, inlilnn, nle, '

4. FAILURE TO OBTAIN FINAMCING: Danlor is. nat atitigatad 1o eafl undnr this Puabase Ordar inlass financing is approver by a tonding
Instiuilon satialnciury to Dontar ot Donler's gote dizorotlan (or untit Puehasar pays the Ritanen Dup Altor “Tradn-In or Dawn Pagiweny lo Daalar I cnal,
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tsngraomant, ha Parchnsor shall miun th vabieto elonvarad 1ictar INK Pusrcinan Ordor, lass Noatar's oxpirsus andlor drmagas, inctuting but nat tmliag
lo igpale ol any physical damiyie 1o the vohicli, $1.00 #or mllo Iy mxeass ol 28 ming nat rhy ar 150 miioo, whict 19 1ass, rgs ) altornay tras and
costiy aeseelitad with anloalng thin Agreamnnt, pius uny athor Ingidnntal ang asnnemqunniial fiamagan Dunler sulfors as a resul of Ihe falture to oblam
approval of Hinonclng or paymant shown an-pige 1, 1 hg trada-in vohinin na haan sold by Deatar, Inen Purchnzor ahod b antitted lo weniitoniont of
1wy nitual ¢ash valuo of tha tadn4n vohicio, logy he axpenang andfor damnges dnserbad ahove, sanardiosaof the antount-of nny timtin aliowanae and/or
disaent allowsd by thn Denlor, Purehasor ngeoon.to Indomnify wn) save [oatar (rinay (iabiMy for aivg.and il dotith, ohilgpmlons, damngos, GG, toumds,
actlons, sull, pravctlinge of Jidgoments ot uny Kind of antura, wrining direally or lndireclly lenm, as n et of, or olharwlne conneated with thin Purchase
Quidur or Purchngar's puasenrion ol the walog vohlela, ok well as from ih CO8Ig, Inchiling reastnatdn allotnay laan, of detordting agalngt tham, Muchasar
shali maintaln In Wl force nnd affoet Insuranco to covar damirga to-the mainr vahicie and Uabilliy atising from the aparation of tha same.

8. INSPEGTION AN ACCEPTANGE OF VEHICLE: Il'ha matar vahlio purchased Is a naw vehicte, It s possibia that soma minor aclatehion,
dlants. or darmag May hava acruead fo tha vohlele.ag a it of sidpplity, ‘Thana unlts ngn Ianpactid upon netlval a iay denlosmiip, and wll of 1o minor
damaga axcopt ha skyhtont ol flavs (s cosoatod In Roater's slinp using aulbirlzort luclory porsannal. Dealer agroos to Insnect the veltlels vilth Purchiios
at o fhine of dofivary nod eeeues any of Nwew llomse, should Purclinser toguesl, R

 the matar vaniels bodng puichnaad i a-used vohicn, Purchasar aceopa it tn lls neasont condition, Hacnuno the vahiclo 18 usgd, 1t lo pragiblo
thal 1l haa rmvlnus bady, strichiad, ar niiéhanlear poshiome and haa haon repaliod, Purchagar acknawledgon ho gt wan ollered to ohitin an
Indopandont ingpection ane vatuatian of the vahicle 1o detarnlng the natur o axtent of any prior fopairs, Tho wend voliduio may alao have praviously
haen lasuad a robull rilvago e hom a st liransing aulhorlty pilor 1o thin Noalers purchago thaionf,

IN BITHER CABE, THE PURCHABER, BY EXECUTING THIR DOCUMENT, ACKNOWLEDQES THAT PURCHABER HAS INSPECTED THE
VEHICLE ITSELF, AND ACCEPTS {T IN IT8 PRESENT CONDITION, IN BOTH PHYSICAL APPEARANCE AND MECHANICAL OPERI\TION.

8. MOTORVERIICLE AIR' CONDITIONING UNIT: 1t thn malor vohinln holng prchngod Is n vnpd vehlaie, Puteharar umidarmnnsty that it may ha
nyuippnd with g al condilioning unit wiieh roqultes. u «alrigorant known ag GFC-12, commisaly knovim ag Froon, Puchnoor ackinnvdadgies tat ledornl
Inw prabibits (or willf profeibit) the furlfwe proshintion of Feoon, )1 tha ale aondlaning unll taqulras rapale ar maja sorvice, It may becoma naeosgaty (o convan
1o ugn a ultigorai othar Witn Fraon, Puichasar nelinowindgas Uit 1ha onlire cont al autah sepnlt nndar danvarstan shal Lin barna hy Purchasar shall hava
na-nbllgntion colaling 19 the alr condiitontng nit'er ity couwargalion al. any, mo: new aof In the Intisea; Purahasir may aliam a dotaled pubilication an this
sibject rom tha Unllad Sintes Envitinmaonin Protanlion’ Agency, Tne Oltice of Alr ani Raciulon Siratasphare Fotoction Division. .

7. ADDITIONAL DOCUMENTS: Tho Purehnser, balar-or.al ime of dolivary of the molar vahlalo covared by thin Murchiase Otdar, will Grocntn
auch athar karms of ngroanint or documents ag miy bo foqeitied by Iha tarme and eonditions of 1tls Purstias Ordor, o

8. CONSEQUENTIAL DAMAGES: PUNCHASER BHALL NOT BE ENTITLED TO RECOVER FAOM DEALER ANY CONSEQUENTIAL,
DAMAQES, DAMAGES TO PROPIERTY, DAMAGES FOR LOSS OF USE, LOSS OF TIME, 1.083 OF PROFITE, LOSS OF INCOME, OR ANY OTHER
INCIDENTAL DAMAGES, A ey

. FINALITY OF AGREEMENT:; Purchasor agroas thal tnin Rurghasp Ordar Inenierting all of tha taems aixl condilong on both pagas heraol, nrd

and gup Ins uny prlor
agreamant, arx! As of (his U, ihe errittan documonta comgrisg the Complala and axcltisiva alutament of the torma af o ngiaomant ralasing to Mie subing
matiorn covornd hordty. This Purchase Ordar can hie modifind only by a wiliing slgned by Wi paios herato or the duly mtharizad ropronentativim of o

pantiog. Purshasar Is anl mlylg wpon any opl lun, pramilas, sial W, Of rap ¥ madn by any salnu psion or ot arnytlayos of the Doier that
I not gal ol In the writien anis, |l any provislon |n thasn e I ol Innd to.ha unanfoicentda, the remalning proviziona ahiolt ramaipy In

tul lorco and ollect. The valldity, vonsticion and anfuiconblo of tharo ngrenmants shall bo Qiovetnad by the lavw of Scuth Carolinn axtep! 1o tho oxdant
thal areai tnws aro supscaauod by fadaral fow,

PURCHABGE AGRES TO PAY ANY DIFFERENCE (SHORTAGE) OE TWEEN THIE BALANGE NUE ON TRADE-IN {SHOWN ABOVL), WHICH
8 THE PAYOFF GIVEN TO DEALER 0Y PURCHASER'S ENHOLOER AND THE AMOUNT OF THE ACTUAL PAY-OFF, PURCHASER ALSO
AGREES TO PAY ANY LIFFERENGE (SHOMTAGE) IN SALES OR USE TAX IMPOSED OR APPLIGARLE TO THE TRANSACTION COVEHED

BY THIS PURCHASE ORDER AND ANY TAX LIENS ON THE THADE-IN, ANY OVENAGES WILL BE RAEFUNDED BY DEALER TO FURCHASER.

AFFIDAVIT TO BE USED WHEN TRADE-IN IS INVOLVED

Purchaser s he sule, true and lawlyl ownar(s) of the lracle-in vehicle dosoribad {with current yeer pald roglstration on page 1 of
this Relali Buyers Order and Purchasar cortlflas that.hn Purchaser Is of legal aga and compstant to make this contragt. Purchaser hereby
salls and translors to Jud Kuhn Pra-Gwnod Advantaga said vehicle and Pureheser warrants Purchaser has absolule titie thereto and that sald
vehiolo 1g freo from any tions or enoumbrancas af any natura excep! ng disalosed on page 1 hersol, Purchasar hereby raprasents, warrantlos,
and guarantoes that ihe frade-in vehicle has not baan damagjed beyond normal waar and tear and (s not nor has It been sublect {o salvage
ile or to tho -aperalion of the iaws of South Carofina ar any ofhor |urlsdiction regarding salvage Hiles or vehicles, Purchaser makes the
mpmsontallnns. warrantios, ond guarantoes hergin with fult knowlaclga and undaratanding that tho Salier hersin is relying upon them and for.
1he purpose of Inducing the Sellar to aceopt the tracde-In for tha vatue slatod. Purchaser will transfer title end sald trade-In vehlole upon
oxagulion of this contract of in tho ovent it Is not available at the tima this contract Is executed Purchaser heroby agrees that Sollor i glven
& power of altornoy v apply for 4 duplicale carlificata of litle to transfor 1o aald vahicle on Purchaser's behall,

“I HAVE READ AND AGREE TO ALL ABOVE TERMS AND CONDITIONS!

Signature 1/a”" )/ cecte 77,

oo DA WAL
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Page 1 of |
| VEHIGLE INFORMATION
S b MAKE: CHEVROLET .
i ¥ ’ MODEL: Camaro ]
OnStar Su scrlption Confirmation YEAR 010 )Star
(Please give a copy to your customer) VIN: 2G1IFG1EVBAD125206 -
Actlvation Date: ’ OU D
July 6, 2013 )
MARCUS GRANT, WELCOME| b et
Follow the simple steps below to begln enjoying the safety and convenience of OnSter right away}

Stort by pressing Ihe blue OnStar button located on your rear view miror or console to ensure your OnStar service
aclivation Is complate. The advisor wili;
&sQffer to enroll you In OnStar Ve

hicle Dlagnostics at ho additional charge as part of your OnStar subscription (e-mail
addrass required),

5\"0_(: may share your diagnostic Inform

ation with your dealer by enrollin
dealer about thelr participation in the

g'in Dealer Maintenance Neatification, Ask your .
program, .

~
#5Offer you Hands-Free Calling minutes at a speclal promotional price,

asAnswer any questions you may have about the OnStar Servics that comes with your vehicle.
3 MONTMS ON US

Vehlels purchase Includes 3 Months of the OnStar Direstions & Connections Plan.

This Plan ncludes:

+ Access to OnStar Handa-Free Calliny

* OnS8tar Vehicla Diagnostica

* Remote Door Unlock
* Roadslde Aaslstance -
* Crisls Asgslst

+ Stolen Vehicle Locatlon Assistance
+ Turn-by-Turn Navigatiou {If equipped)
* Automatic Airbag Deploymant Response

* Emergoncy Services

Visit gnatar,com for coverage maps, delalls and system limitations. Services vary by mode! and conditlons.

AGTIVE ONSTAR SUBSCRIBER DISCOUN] VeHOE R e
. ' VIN:2G1FC1EV9A9125266
Star’ some insurance companies offer a discount for vehicles equipped with OnStar. n%‘:}:’g;’ﬂ l“ﬂma:
Take this coupon to your insurance provider to see If you are eligible. Jﬁl‘;'ﬂe‘f;g?: Dato;
https://www.autoparmers.net/apps/onstarem'/web/portal/homc?p _p_id=EonrollmentPortlet ...  7/6/2013
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Lianholdar Addross " {ihy Slate 7ip

Yanr Make Model T ear Odomalar Valiclh

Color Ranititny [naifiention- Numhae

HUB SRR SRRLY I
VEHICLE TYPE ¢
_ EFFECTIVE DATE: A
Q Autoinoblle O MotorcyelesScooter Q Powerspor/Ry WE DA
(CLASE 182) (CLABE 3 & 4) (CLASS 0) EXPIRATION DATE:
{XTERM N/A

‘Qivear Uzvears Q3veas Q4 Yaars O §Years | PURGHASE PRICE: §

ekt L e SR DRERINITIGING ¢4 : e

Mernbarshin moara the e 1o ttie bonofits wilin this 1.5, Kay Replucomant Ploa Agranaman, ‘

2. WE, US, OUR nnd_Raad Amaticn means Ditckall Financiat Sarvieas:Malor Chiby, e, s Road Amarlen toior Clul, W Adetnlstrades and Giliga e v -
Mambarship, locoted at 7400 Comosaln Gorter Dilva, Sults 804 P, FL 33926, (For Miseluslopt and Wiseonsin reenihivs, sorvices are providod by Brickall
Flainseinl SrvlesMoton Club, tne, For Colllaria 1en:barz, navicos o providad by Rewd Antnriza Kk Claly; Ine.) MEantlies ara foted b an Raacd Aatles®
thiwghott ihta Agraanioni,

3. Y0U or YOUR medn machivsen of (i Membaratip,

4 Repistacart Vodl ke itk Cavhrn Volai mom i sithitte Wanlilied aliava by Vahbda Wandfieating e, Yoo, Miko, il Sadu, _

6. "Kny{s) mupnrup I lwn {2) piopsenly fncbanding wnaitar %aps anit i i 5 {vheen ajplisible) vkl o YOU.al n fesn of o Regisicred Vohichn's oviginnt
tatvery. . it Kay(s) s s Knyfe) st 2ddiicant Henyis pmoed Iy YOU novd sctimavit eay YOI Ky obigg vl the U5 Kevy lny tabs attachon 0 e by ting. -

6. Tna Eligilito Kayls) must have tho U5, Kay ki lnb-allachad fn Faentixp fo o apfeatibng )

e
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A, 24 Vetvol D. sy Qecovay G, SeMings Conraction
B, M+ Hors lch:'omAsslslmco E. Envigency Towing Atsisance H Custam Tl Routing
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5

wrzal. You also acknowladge

WAl
receipt of at least two (2) sefs of properly tunctloning master koys endlor fennsNondorg (whora nplulci?ﬂho,[}oyls torad Vehicle above..
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS

COUNTY OF HORRY

) FIFTEENTH JUDICIAL CIRCUIT
) CASE NO.: 15-CP-26-8921

Marcus Kevin Grant, individually )
and in a representative capacity for )
- all others similarly situated, )
- )
~ Plaintiffs, )
) : .
vs. ) PLAINITFFS’ MEMORANDUM IN
) OPPOSITION TO DEFENDANT’S
Jud Kuhn Chevrolet, ) MOTION TO COMPEL ARBITRATION
)
Defendant. )
)

- The Defendant has moved to compel arbitration and to deny the Plaintiff’s statutory right

to represent a class. The following clause appears in the contract to purchase the vehicle:

ARBITRATION REQUIRED BY THIS AGREEMENT. The parties
agree that instead of litigation in a court, any dispute, controversy or claim
arising out of or relating to the sale of the motor vehicle or to this

-Purchase Order, including the validity or lack thereof of this contract, to

any other document or agreement between the parties relating to sale of
the motor vehicle, or to any other document or -agreement between the
parties relating to the motor vehicle, including the parties’ retail-
installment contract, if any, -shall be settled by binding arbitration

- administered by the American Arbitration Association, under its

Commercial Arbitration Rules. Such arbitration shall be conducted in
Columbia, SC. Each party will pay its own costs, and any filing fee
charged by the American Arbitration Association shall be split evenly
between the parties. Any judgment on the award rendered by the
arbitrator may be entered in any court of competent jurisdiction.

Arbitration clauses are favored in the State and Federal Courts. When interstate

commerce 1is involved in a. transaction, State arbitration law is preempted by the Federal

Arbitration Act. Nevertheless, the Federal Arbitration Act provides that an arbitration clause

may be unenforceable if it is held to be unconscionable under a State’s contract law. Simpson v.

M.S.A. of Myrtle Beach, Inc., 373 S.C. 14, 644 S.E.2d 663 (2QO7). The South Carolina Supreme
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Court has approached adhesion contracts between a consumer and automobile retailer with
“considerable skepticism.” Id. An arbitration clause can be unconscionable if the expenses of
arbitration as compared to the Court system are unaffordable to the Plaintiff so as to prohibit the
Plaintiff from being able to vindicate his claims in arbitratioﬁ. The Courts have recognized that
the Plaintiff must have some forum to vindicate his rights and therefore the Courts have

formulated what is known as the Effective Vindication Exception to the FAA.

EFFECTIVE VINDICATION EXCEPTION TO THE FAA
‘The Courts have recognized what is referred to as “The Effective Vindication Exception

-to the FAA.” See Am. Express Co. v. Italian Colors Rest. U.sS. , 133 S.Ct. 2304

(2013) and Mitsubishi Motors Corp. v. Soler Chrysler-Plymouth, Inc. 473 U.S. 614 (1985). The

Effective Vindication Exception to the'FAA requires that an Arbitration Agreement which
prohibits ‘the use of the judicial forum must also provide for an effective and accessible
alternative forum. If the Plaintiff cannot afford the alternative forum, then the arbitration .clause
is unconscionable and would be unenforceable under the savings clause of the FAA. The
effective vindication excepﬁon to the FAA recognizes that an arbitration clause cannot work to
totally deprive a Plaintiff of any forum to hear his claim. A Plaintiff must be able to vindicate
his claim somewhere. | |

The effective vindication exception to the FAA has most recently been explained and

upheld in the case of Nesbitt v. FCNH, Inc., 811 F.3d 371 (10" Cir. 2016). In Nesbitt, the
Plaintiff filed a wage and hour claim against the Defendant. The Defendant was a for profit
occupational school. The Plaintiff claimed that she was required to perform massage therapy for

customers of the for-profit school but was not compensated for those services. The Plaintiff
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claimed that this was a violation of the Fair Labor Standards Act and various Colorado wage and
hour laws, She brought the claim as a class action‘.

The arbitration clause in Nesbitt is similar to the arbitration clause in the present case in
that it required arbitration to be conducted in accordance with the Commercial Rules of the
American Arbitration Association. The Nesbitt arbitration clause went even further, however,
and precluded the Plaintiff from bringing a class action. The Defendant moved to stay the
proceedings and to compel the Plaintiff to arbitrate her individual (.:laims against the Defendants.
The Defendant also moved to deny the Plaintiff the right to represent a class. The District Court
denied the Defendants’ motion. The Tenth Circuit then affirmed the Distriét Court’s ruling
finding that the requirement.for the Plaintiff to arbitrate her claims denied her an effective

vindication of her rights. The Court cited its prior ruling in Shankle v. BG Maintenance

Management of Colorado, Inc., 163 F.3d 1230 (10" Cir. 1999). In Shankle the Court noted that

the Arbitration Agreement required the Plaintiff to pay for half fhe arbitrator’s fees and found
that she could not afford sUcil a fee. Based on ‘;he same ra;cionale, the Nesbhitt court rejected the
Defendant’s argﬁment that thé Plaintiff had failed to satisfy her “burden on the effectiye
vindication issue because she presented no evidence regarding the cost of prosecuting her class
action, The Court stated, “We are under no obligation to consider this argument, however,
because the Defendants failed to raise it below.” 811 F.3d at 379.

The arbitration clause in the case at bar makes arbitration unaffordable to the Plaintiff in
three palt_iculars;

L. The Agrg:ement requires the application of the Commercial Arbitration Rules of
the American Arbitration Association. The Plaintiff is a consumer and purchased the vehicle for

personal use. The Plaintiff cannot afford the fees under the Commercial Arbitration Rules.
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2. Th'e arbitration clause requires each party to péy its own costs, The fees cha.fged
by the AAA will be split betweén the parties. The filing fees and arbitrator fees under the
Commercial Arbitratien Rules can range from $750 to several thousand dollars, depending on
the length of thei hearing and the charges of each individual arEitrator. The Plaintiff cannot
afford these fees.

3. The arbitration clause requires arbitration in Columbia, SC. Both the Plaintiff and

Defendant are located in Horry County, South Carolina, approximately a three (3) hour drive

from Columbia. It is unreasonable and unconscionable to require consumers to travel three (3)

“hours to an arbitration proceeding.

In the present case-, the Plaintiff has presented an Affidavit of counsel setting forth the
anticipated cost in arbitration of an individual claim as well as a class action. The Plaintiff has
also provided Affidavits attaching the Administrative Fee Schedules of the Commercial
ArBitrétion Rule-é of the AAA as well as the Supplementary Rules for Class Arbitrations showing
the fee's. for a class action filing. The Plaintiffs have also presented an Affidavit of the Plaiptiff
showing the Plaintiff’s hourly wages to be $17.16, that his living expenses consume all Qf his
wages and that he has little or no discretionary income. The Plaintiff cannot afford either the
cost of ‘an individual arbitration or a class arbitration under the Fée Schedules of the AAA.
Therefore, the Plaintiff has no forum for the effective vindication of his rights. Under the
savings clause of the FAA, the arbitration clause in this case does not provide an affordable

forum for the effective vindication of Plaintiff’s claim.

In the case of Bradford v. Rockwell Semi-Conductor Systems, Inc., 238 F.3d 549 (4" Cir.

2001), the Fourth Circuit Court of Appeals ruled that evaluating whether arbitration is a
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financially adequate substitute to litigation will be decided on a case by case basis. The Court

stated that this analysis should focus “among other things” on three issues:

The Claimants ability to pay the arbitration fees and costs, the expected
cost differential between arbitration and litigation in court, and whether
that cost differential is so substantial as to deter the bringing of claims.
[238 F.3d at 556.]

In the case at bar, the Plaintiff has filed Affidavits which address these three issues:

L.

o

No_ability to pay. The Plaintiff makes only $17.16 per hour and has limited
ability to pay costs and fees and no ability to pay the arbitration fees and costs as
set forth in the AAA’s fee schedule for either commercial arbitration or for class
action arbitration. ‘ '

Cost differential. The Affidavits make clear that the anticipated cost differential
between a claim in State Court and arbitration is the difference between the State
Court filing of $150 and the commercial filing of $750 plus arbitrator’s fees or the
class action filing fee of $3,350. Probably the biggest difference in costs is that
the Plaintiff does not have to pay for a Judge in State Court but would have to pay
at-least half the costs of an arbitrator under the AAA Arbitration Rules and under

~ the provisions of the arbitration clause itself. If just the filing fee is considered,

the filing fee of $750 under the Commercial Arbitration Rules is five times higher

~ than the filing fee in State Court. Therefore, this differential is a multiple of five.

The filing fee under the class action rules is over twenty-two times higher than the

- filing in State Court. These multiples do not even begin to consider the additional

costs of one-half of the arbitrator’s fees. Therefore, the expected cost differential
between arbitration and litigation in Court is substantial.

Substantial. The cost differential between arbitration and litigation in Court is so
substantial that it would deter the bringing of claims and would make it
impossible for this particular Plaintiff to bring an action based upon his meager
income. The cost differential is five times under the most conservative approach
even when arbitrator’s fees are not considered. When arbitrator’s fees are
considered under the Commercial Rules, this multiple could easily be twenty
times or more the costs involved in State Cowt. This multiple increases
exponentially when the filing fees and arbitrator’s fees for class arbitrations are
considered.

The case of Gonzalez v. Menard, Inc., 534 F.Supp.2d 815 (ND. III. 2008) addressed the

issue of the costs of Class Action Arbitration fees and expenses. That case addressed the very

same supplemental rules from the AAA. The District Court found that the Plaintiff’s had
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demonstrated that arbitration would be “prohibitively expensive” and therefore the Court denied
the Defendant’s Motion to Compel Arbitration. The District Court had this biting comment as to
the Defendant’s true purposes:
[The Defendants’] response equates to an in terrorem effort to discourage
this or any other proposed class action, an effort that runs counter to the
basw principles that are implicit in Fed.R.Civ.P.23.
leewxse in the present case, the Defendant’s mam goal is to frustrate the purposes of

South Carolina’s- Rule 23 as well as the specific provisions for class treatment contained in the

Dealer’s Act which are intended to protect consumers.

Th‘evDefendant cites the United States Supreme Court Case of Stolt-Nielsen S.A. v.
AnimalFeeds Intémational Corp., 559 U.S'.. 662 (2010). That case, however, did not involve the
issue of effective vindication. The Stolt-Nielsen case is an -appeal from an arbitration panel’s
decision allowing a class action td go forward. The arbitration clause at issue was “silent” on
class wide arbitration. The Supreme Court held that imposing class arbitration on parties who
have not aéreed to authorize class arbitration was inconsistent with the Federal Arbitration Act.
The present case is significantly different and distinguishable.

First, the present case concerns a consumer and not sophisticated business entities. Stolt-
Nielsen involved sophisticated business entities who were in fact shippers and shipping
companies who shipped their goods internationally. The issue of the costs of arbitration or the
costs of class arbitration was not discussed at all in Stolt-Nielsen. There was no analysis of
financial ability. : In the present case, the Plaintiff Marcus Kevin Grant is a consumer with very
limited financial ability. His Affidavit states that he makes $17.16 an hour.

Second, £he arbitration clause in Stolt-Nielsen was indeed “silent” as to class action

treatment in arbitration. In the present case, however, the arbitration clause at issue is not silent
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as to class action treatment. The entire agreement between the dealer and the purchasér fs
subject to the provisions of the South Carolina Manufacturers, Distributors and Dealers Act
(Dealers Act). The Dealers Act is very specific in terms of the rights of consumers to band
together in a class action. S.C. Code Ann. §56-15-1 10(2) provides “When such action is one of
common or general interest to many persons or when the parties are numerous and it is
impracticable to bring them all before the Court, one or more may sue for the benefit-of the
whole, including actions for injunctive relief.” This is a specific consumer remedy recognizing
that some losses suffered by consumers may be so small that the loss would not warrant the
filing bf a single action. Tﬁe Dealers Act recognizes that conswmers are particularly vulnerable

to abusive fees charged by dealers and therefore specifically provides for consumers to band

together to seek justice against these unscrupulous charges and activities. The arbitration clause

contained in the purchase agreement in this case cannot be read separately from the requiréments
ari.d the protectic;;xs provided by the Dealers Act. These protections are presumed to be a part of
'any contract and therefore the Purchase Agreemen’( and the arbitration clause are not silent as to
whether a class action caﬁ be brought in arbitrgtion.

The South Carolina Supreme Court addressed class actions under the Dealer’s Act in the

case of Herron v. Century BMW, 387 S.C. 525, 693 S.E.2d 394 (2010) (Herron I). The Court

found that an Arbitration Agreement which prohibited élass actions in direct qontravention of the
Dealers Act is against public policy. The Court noted that in addition to specifically providing
for class actions, the Dealers Act also provides thét “Any contract or part thereof or practice
thereunder in violation of any provision of this chapter shall be deemed against public policy and

shall be void and unenforceable.” S.C. Code §56-15-130. The Court went on to hold, “Stated

succinctly, the Legislature has made clear that the public policy of this State is to provide
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consumers with a non-waivable right to bring class action suits fof violations of the Dealers Act
and that any confract prohibiting a class action suit violates our State’s public policy and is void
and unenforceabLe.” (Emphasis added.) The Court affirmed the Trial Court’s Order in reéult,
denying the Motion to Compel Arbitration, |

Shortly after the opinion in Herron [ was issued, The United States Supreme Court

published its opinion in the case of AT&T Mobility, LLC v. Concepcion, 563 U.S. 333 (2011).

In Concepcion, The United States Supreme Court overturned a decision of the California Courts

which invalidated a class action waiver in an arbitration provision based upon the preemption of

the FAA. The United States Supreme Court then accepted certiorari on the Herron I case and -

remanded the Herron [ case with instructions for the South Carolina Supreme Court to reconsider
its opinion in Herron [ in light of the Concepcion case. The South Carolina Supreme Court

affirmed Herron [ because the issue of preemption had not been preserved for review in the

South Carolina proceedings. Herron v. Century BMW, 395 S.C. 461, 719 S.E.2d 640 (2_011).

(Herroh D).

The arbitration clauses in Herron I and Concepcion contained a class action waiver, But
the Arbitration Clause in the present case DOES NOT have a class action waiver. Therefore, the
Arbitration Clause must be read to be consistent with the Dealers Act which specifically provides
for class treatmerit.

The contract was entered in Horry County, South Carolina. Both parties are resideﬁts of
South Carolina. ‘ - Presumably, the Defendant' has a South Carolina Dealer’s license. The
Defendant is subject to the Dealer’s Act and is charged with knowledge of the Class Action
provisions of the Act. All parties to the transaction are aware of the application of the Dealer’é

Act. Therefore,"the Contract of Sale is NOT SILENT as to. class actions. The Purchase
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Agreement and Arbitration Clause are both subject to the Dealer’s Act and the provision for
Class Actions.

These distinctions are so significant as to make Stolt-Nielsen inapplicable to the analysis
of the case at bar. The effective vindication exception dictates that, if the costs of arbitration
make arbitrétion prohibitive to the Plaintiff, then the arbitration clause would be unconscionable
and voidable under the savings clause of the FAA. Under the facts of this particular case, the
costs of arbitration, either under the Commercial Rules or under the Supplementary Rules for
Class Arbitrations would prohibit the Plaintiff from being able to bring any case and to seek any
re'rlnedy.at law iﬁ any forum. Therefore, the arbitration provision is voidable and the Plaintiff
should be. al'lowed to proceed in State Court,

Even if this Court finds that the arbitration clause is not voidable due to the financial
hardship on the Plaintiff, this Cowrt should not prohibit class treatment of this action in
arbitration. |

As mentioned above, the Stolt-Nielsen case is distinguishable from the facts of this case.
Most notably for this particular argument, the arbitration clause in Stolt-Nielsen was “Silent” as
to class action ffeatment in arbitration, whereas the arbitrafion clause in this particular case
cannot be read to be silent because it must be consistent with the South Carolina law regarding
deéxlers. The Dealers Act specifically allows for class actions and therefore the Dealers Act
cannot be overruled éimply because it is not speciﬁcélly mentionéd in the dealers contract or in
the arbitration clause, |

Secondly, the agreement specifically calls for arbitration in the AAA. The AAA

specifically provides Supplementary Rules for Class Arbitrations. '(See Affidavits.) The AAA is
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set up to handle class arbitrations. The AAA has handled numerous class arbitrations in the past
and is well equipped to handle this relatively simple class action. (See AAA website)

Stolt-Nielsen indicates that there must be a contractual basis for concluding that a party
agreed to class action trcatment. By designating the AAA as the arbitration forum, the
Defendant dealer is charged with knowledge of the AAA rules. The AAA has ﬁrovided for class
action treatment in arbitrations since its rules became effective on October 8, 2003. The dealer is
charged with knowledge of this provision for class treatment and it has specifically designated
the AAA as the forum to handle arbitrations. Therefore, there is in fact a contractual basis for
class treatment.

CONCLUSION

The Plaintiff requests the Court to deny the Defendant’s Motion to Compel Arbitration.

But if the Court does compel arbitration, the Plaintiff requesté the Court to allow the class action’

to pi'oceed forward under the AAA’s Supplementary Rules for Class Arbitrations.

KELAHER ONNELL & CONNOR, P.C.

LSiddey Connor, IV

“—"Post Office Drawer 14547
Surfside Beach, SC 29587
(843) 238-5648
sconnor@classactlaw.net
Attorney for Plaintiffs

January 27, 2017
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
) FIFTEENTH JUDICIAL CIRCUIT
)

COUNTY OF HORRY CASE NO.: 15-CP-26-8921

Marcus Kevin Grant, individually )
"and in a representative capacity for )
all others similarly situated, )
' )
Plaintiffs, )
) .
Vvs. ) AFFIDAVIT OF MARCUS KEVIN GRANT

) :
Jud Kuhn Chevrolet, )
)
Defendant. )
)

PERSONALLY APPEARED BEFORE ME, Marcus Kevin Grant, who being duly

sworn, deposes and states as follows:

I That he is over twenty-one (21) years of age and competent to give this Affidavit.

2. That those things stated herein are of his own pérsonal knowledge unless otherwise
stated. |

3. . Thatheisthe Pl‘aintiff in the captioned action.

4, That the amount in controvéfsy in this case concerns a fee charged by the dealer in

the amount of $399.00 described as an administrative fee, also knowﬁ as a closing fee.

5. That the filing fee for this case filed in State Court in Horry County was $150.00.

6. The arbitration clause in the Purchase Agreement requires the application of the
Commercial Arbitration Rules of the American Arbitration Asséciatibn.

7. Upon information and belief, the American Arbitration Association also has
consumer arbitratidn rules which are designed for consumers. I am a consumer in this case because
I purchased a vehicle from a dealer for personal use. |

8. | I believe it is expensive, unfair and unconscionable to require arbitration pursuant to
the Commercial Arbitration Rules and Fee Schedule wh.en I am a consumer and my claim is so

small,
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9. That, upon information and belief and according to the website of the American
Arbitration Assoqiation, the filing fee under the Commercial Arbitration Rules would be $750.00
for this case. (See Fee Schedule, attached)

10. That the Commercial Arbitration Fee Schedule provides  that ‘“Arbitrator
compensation is not included in either schedule. Unless the parties’ agreement provides otherwise,
Arbitrator compensation and administrative fees are subject to allocation by an arbitrator in an
award,”

11, That the arbitration clause contained in the Puréha_se vAgrecment states that fees
charged by the AAA will be split evenly between the parties.

12.1 -Upon information and belief, arBitrator fees for Commercial Arbitration 'are at least
$300 per hour.

13. My hourly wage is $17.16. My living expenses consume all of my wages. I have

. little or no discretionary income.

14. T cannot afford to pay an initial filing fee of $750.00 plus one-half of an arbitrator’s
fees at $300 per hour. |

15. The costs imposed upon me by the arbitration clause would prohibit me from being
able to proceed with my claim against the dealer for wrongfully charging me a closing feé of
$399.00. | |

16.  Thave filed this claim as a class action.

17. The AAA’s Supplementary Rules for Class Arbitrations requires an initial ﬁlingb fee
of $3,350. See attached Rules. |

18. I cannot afford the Arbitration filing fees aﬁd costs of either the Commercial
Arbitration Fee Schedule or the costs set out in the Supplementary Rules for Class Actions. These
high costs would prohibit me from bringing any claim in arbitration and I would have no way of

presenting my claim or the claims of the class.
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19.  The arbitration clause in the Purchase Agreement also requires ﬂiat Vthe érbi&atioh
take place in Collqnbia, South Carolina.
20. | Traveling to Columbia, South Carolina is mﬁ'easonable and expensive because I live
‘near Horry County and the dealer is located in Horry County and all of the facts surrounding this
case took place in Horry County.
21.  Any witnesses which I may call to the arbitration would also have to travel from
Horry County to Columbia, South Carolina. |
22, This additional burden of requiring me and my witnesses to travel to Columbia,
South Carolina for an arbitratibn involving a claim of $399.00 is lmreasonable, burdensome,
expensive, and unconscionable, and would pro}ﬁbit me from proceeding with my claim in
arbitration, either individually or as. a class.
| 23, In summary, the' application of commercial arbitration rules, the requirement of
splitting the arbitration fees, and the requirement to arbitrate in a remote location in Columbia,
South Carolina, individually and collectively, are unconscionable because they would prohibit me
| from being able to pursue my claim and the claims of the class.

24, Further the Affiant sayeth not.

Marcus Kevin Grant

SWORN TO before me this
2 L day of %ML 72017

L"\4o’cary Pubhc fex/ South Carolin )
My Comumission Expires: 642174{3 yall
3
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& AMERICAN ARRITRATION ASSOCIATION®

COMMERCIAL ARBITRATION RULES AND MEDIATION PROCEDURES

Administrative Fee Schedules
Amended and Effective July 1, 2016

For all cases determined 1o be international by the AAA-ICDR, the International Fee Schedule shall apply. An international case is generally defined as having either the place of
arbitration or performance of the agreement outside the United States, or having an arbitration agreement between parties from different countries. To view the International Fee
Schedule, visit info.adr.org/internationalfeeschedule.

The AAA offers parties two options for the payment of administrative fees.

For both schedules, administrative fees are based on the amouni of the claim or counterctaim and are to be paid by the party bringing the claim or counterclaim at the time the
demand or claim is filed with the AAA. Arbitrator compensation is not included in either schedule. Unless the parties’ agreement provides otherwise, arbitrator compensation and
administrative fees are subject to allocation by an arbitrator in an award.

Standard Fee Schedule: A two-payment schedule that provides for somewhat higher initial filing fees but lower overall administrative fees for cases that proceed.to a hearing.

Flexible Fee Schedule: A three-payment schedule that provides for lower initial filing fee and then spreads subsequent payments out over the course of the arbitration. Total
administrative fees will be somewbhat higher for cases that proceed to a hearing.

Standard Fee Schedule

Flexible Fee Schedule

Up to $75.000 $750 $800 Up to $75,000
Only available for claims above $150,000
>$75,000 te $150,000 $1,750 $1,250 >$75.000to $150,000
>$150,000 to $300.000 $2,650 $2.000 >$15_U,UUG to $300,000 $1,650 $1.700 $2,000
>$300,000 to $500.000 $4,000 - $3.500 >$300,000 to $500.000 $2.000 $3.000 $3,500
>$500,000 to $1.000,000 $5,000 $6,200 >$500,000 tc $1,000,000 $2.500 $4,300 $6.200
>$1,000,000 to $106,000.000 $7,UUO $7.700 >$1,000,000 to $10,000,000 $3,500 $5,700 $7,700
. $10,000 plus .01% of the $9.000 plus .01% of the
>$10,000,000 claim amount above $12,500 >$10,000,000 $5,000 claim amount abave $12.500
$10.000,000 up to $65,000 $10.000,000 up to $65.000

" Undetermined Monetary Claims $7,000 $7.700 Undetermined Monetary Claims $3.500 $5,700 $7,700
Nonmonetary Claims $3.250 $2.500 Nonmonetary Claims $2.,000 $2,250 $2,500
Deficient Filing Fee $500 ‘ Deficient Filing Fee 5500

Additional Party Fees

If there are more than two separately represented parties in

the arbitration, an additional 10% of each fee contained in these
fee schedules will be charged for each additional separately
represented party. However, Additional Party Fees will not
exceed 50% of the base fees contained in these fee schedules
untess there are more than 10 separately represented
parties. See below for additional details.

Additional Party Fees

If there are more than two separately represented parties

in the arbitration, an additional 10% of each fee contained

in these fee schedules will be charged for each additional
separately represented party. However, Additional Party
Fees will not exceed 50% of the base fees contained in these
fee schedules unless there are more than 10 separatety
represented parties. See below fer additional details.

1 i adr.org
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AMERICAN ARBITRATION ASSOCIATION® ' ) : . A{]MIN!STRATIVE FEE SCHEDULES (CONT)

Standard Fee Schedule [Cont.] ' Flexible Fee Schedule (Cont.)

Additional Fees Applicable to the Standard Fee and Flexible Fee Schedules
Additional Party Fees: Additional Party Fees will be charged as described above, and in additicn:
- Additional Party Fees are payable by the party, whether a claimant or respondent, that names the additional parties to the arbitration.

* Such fees shall not exceed 50% of the base fees in the fee schedule, except that the AAA reserves thé'right to assess additional fees where there are more than 10 separately
represented parties. : :

2 | adr.org
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AMERICAN ARRITRATION ASSOCIATION® : A - ADMINISTRATIVE FEE SCHEDULES (CONT)

* Anexample of the Additional Party Fee is as follows: A single clazimant represented by one attorney brings an arbitration against two separate respondents, however, both
respondents are represented by the same attorney. No Additionat Party Fees are due. However, if the respondents are represented by different attorneys. or if one of the
respondents is self-represented and the other is represented by an attorney. an additional 10% of the Initial Filing fee is charged to the claimant. If the case moves to the Proceed
Fee stage or the Final Fee stage, an additional 10% of those fees will also be charged to the claimant.

Incomplete or Deficlent Filings: Where the applicable arbitration agreement does not reference the AAA, the AAA will attempt to obtain the agreement of ali parties to have the
arbitration administered by the AAA.

»  Where the AAA is unable to obtain the parties’ agreement to have the AAA administer the arbitration, the AAA will not proceed further and will administratively close the case. The
AAA will alse return the filing fees to the filing party. less the amount specified in the fee schedule above for deficient filings.

» Parties that file Demands for Arbitration that are incomplete or otherwise do not meet the filing requirements contained in the rules shall also be charged the amount specified
above for deficient filings if they fail or are unable to respond to the AAA's request to correct the deficiency.

Arbitrations in Abeyance: Cases held in abeyance by mutual agreement for one year will be assessed an annual abeyance fee of $508. to be split equally among the partles ifa party
refuses to pay the assessed fee, the other party or parties may pay the entire fee on behalf of all parties, otherwise the arbitration will be administratively closed. Ali filing
requirements, including the payment of filing fees, must be met before 8 matter will be placed in abeyance.

Fees for Additional Services: The AAA reserves the right to assess addmonal administrative fees for services performed by the AAA that go beyond these provided for in the AAA's
rules, but which are required as a result of the parties’ agreement or stipulation.

Hearing Room Rentals: The fees described above do not cover the cost of hearing rooms, which are available on a rental basis. Check with the AAA for availa bility and rates.

Mediation—Administrative Fee Schedules
A $250 non-refundable deposit, which will be applied toward the cost of mediation. is required to initiate the AAA's administration of the mediation and appointment of the mediator.

The cost of mediation is based on the hourly or daily mediation rate published on the mediator's AAA profile. In addition, the parties will be assessed an administrative fee for the AAAs
services of $75 for each hour charged by the mediator. There is a four-hour or one-half day minimum charge for a mediation conference. Expenses referenced in Section M-17 of the
Mediation Procedures may also apply.

if a matter submitted for mediation is withdrawn or cancelled or results in a settlement after the request to initiate mediation is filed but prior to the madiation conference, the cost is
$250 [to which the deposit will be applied}, plus any mediator time and charges incurred. These costs shall be borne by the initiating party unless the parties agree otherwise.

If you have questions about mediation costs or services, visit www.adr.org or contact your local AAA office.

3 ! adr.org
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Shpplementary Rules for Class Arbitrations

Rules Effective October 8, 2003
Fees Effective January 1, 2010
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1. Applicability
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(a) These Supplementary Rules for Class Arbitrations ("Supplementary Rules") shall apply to any dispute
arising out of an agreement that provides for arbitration pursuant to any of the rules of the
American Arbitration Association ("AAA") where a party submits a dispute to arbitration on
hehalf of or against a class or purported class, and shall supplement any other applicable AAA
rules. These Supplementary Rules shall also apply whenever a court refers a matter pleaded as a
class action to the AAA for administration, or when a party to a pending AAA arbitration asserts

new claims on behalf of or against a class or purported class.

(b) Where inconsistencies exist between these Supplementary Rules and other AAA rules that apply to
the dispute, these Supplementary Rules will govern. The arbitrator shall have the authority to
resolve any inconsistency between any agreement of the parties and these Supplementary Rules,
and in doing so shall endeavor to avoid any prejudice to the interests of absent members of a class

or purported class.

(c) Whenever a court has, by order, addressed and resolved any matter that would otherwise be decided
by an arbitrator under these Supplementary Rules, the arbitrator shall follow the order of the

court.

2. Class Arbiiration Roster and Number of Arbitrators
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(a) In any arbitration conducted pursuant to these Supplementary Rules, at least one of the arbitrators
shall be appointed from the AAA's national roster of class arbitration arbitrators.

(b) If the parties cannot agree upon the number of arbitrators to be appointed, the dispute shall be heard
by a sole arbitrator unless the AAA, in its discretion, directs that three arbitrators be appointed.
As used in these Supplementary Rules, the term "arbitrator” includes both one and three
arbitrators. '

3. Construction of the Arbitration Clause

Upon appointment, the arbitrator shall determine as a threshold matter, in a reasoned, partial final award
on the construction of the arbitration clause, whether the applicable arbitration clause permits the
arbitration to proceed on behalf of or against a class (the "Clause Construction Award"). The arbitrator
shall stay all proceedings following the issuance of the Clause Construction Award for a period of at least
30 days to permit any party to move a court of competent jurisdiction to confirm or to vacate the Clause
Construction Award. Once all parties inform the arbitrator in writing during the period of the stay that
they do not intend to seek judicial review of the Clause Construction Award, or once the requisite time
period expires without any party having informed the arbitrator that it has done so, the arbitrator may
proceed with the arbitration on the basis stated in the Clause Construction Award. If any party informs the
arbitrator within the period provided that it has sought judicial review, the arbitrator may stay further
proceedings, or some part of them, until the arbitrator is informed of the ruling of the court.

In construing the applicable arbitration clause, the arbitrator shall not consider the existence of these
Supplementary Rules, or any other AAA rules, to be a factor either in favor of or against permitting the
arbitration to proceed on a class basis.

4. Class Certification
(a) Prerequisites to a Class Arbitration

If the arbitrator is satisfied that the arbitration clause permits the arbitration to proceed as a class
arbitration, as provided in Rule 3, or where a court has ordered that an arbitrator determine
whether a class arbitration may be maintained, the arbitrator shall determine whether the
arbitration should proceed as a class arbitration. For that purpose, the arbitrator shall consider the
criteria enumerated in this Rule 4 and any law or agreement of the parties the arbitrator
determines applies to the arbitration. In doing so, the arbitrator shall determine whether one or
more members of a class may act in the arbitration as representative parties on behalf of all
members of the class described. The arbitrator shall permit a representative to do so only if each
of the following conditions is met:

1) fhe class is so numerous that joinder of separate arbitrations on behalf of all members is impracu'cable;
(2) there are questions of law or fact common to the class;

(3) the claims or defenses of the represeﬁtative parties are typical of the claims or defenses of the class;
(4} the representative parties will fairly and adequately protect the interests of the class;

(5) counsel selected to represent the class will fairly and adequately protect the interests of the class; and

(6) each class member has entered intc an agreement containing an arbitration clause which is
substantially similar to that signed by the class representative(s) and each of the other class
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members,
(b) Class Arbitrations Maintainable

An arbitration may be maintained as a class arbitration if the prerequisites of subdivision (a) are
satisfied, and in addition, the arbitrator finds that the questions of law or fact common to the
members of the class predominate over any questions affecting only individual members, and that
a class arbitration is superior to other available methods for the fair and efficient adjudication of
the controversy. The matters pertinent to the findings include:

(1) the interest of members of the class in individually controlling the prosecution or defense of separate
arbitrations; A

(2) the extent and nature of any other proceedings concerning the controversy already commenced by or
against members of the class;

3) the desirability or undesirability of concentrating the determination of the clanns in a single arbitral
forum; and

© (4) the difficulties likely to be encountered in the management of a class arbitration,

5. Class Determination Award

(a) The arbitrator's determination concerning whether an arbitration should proceed as a class arbitration
shall be set forth in a reasoned, partial final award (the "Class Determination Award"), which
shall address each of the matters set forth in Rule 4. .

(b) A Class Determination Award certifying a class arbitration shall define the class, identify the class
representative(s) and counsel, and shall set forth the class claims, issues, or defenses. A copy of
the proposed Notice of Class Determination (see Rule 6), specifying the intended mode of
delivery of the Notice to the class members, shall be attached to the award.

(c) The Class Determination Award shall state when and how members of the class mail be excluded from
the class arbitration. If an arbitrator concludes that some exceptional circumstance, such as the
need to resolve claims seeking injunctive relief or claims to a limited fund, makes it inappropriate
to allow class members to request exclusion, the Class Determination Award shall explain the
reasons for that conclusion.

(d) The arbitrator shall stay all proceedings following the issuance of the Class Determination Award for
a period of at least 30 days to permit any party to move a court of competent jurisdiction to
confirm or to vacate the Class Determination Award. Once all parties inform the arbitrator in
writing during the period of the stay that they do not intend to seek judicial review of the Class
Determination Award, or once the requisite time period expires without any party having
informed the arbitrator that it has done so, the arbitrator may proceed with the arbitration on the
basis stated in the Class Determination Award. If any ‘party informs the arbitrator within the
period provided that it has sought judicial review, the arbitrator may stay further proceedings, or
some part of them, until the arbitrator is informed of the ruling of the court.

(e) A Class Determination Award may be altered or amended by the arbitrator before a final award is
rendered.

6. Notice of Class Determination
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(a) In any arbitration administered under these Supplementary Rules, the arbitrator shall, after expiration
of the stay following the Class Determination Award, direct that class members be provided the
best notice practicable under the circumstances (the "Notice of Class Determination"). The Notice
of Class Determination shall be given to all members who can be identified through reasonable
effort.

(b) The Notice of Class Determination must concisely and clearly state in plain, easily understood
language:

(1) the nature of the action,
(2) the definition of the class certified;
(3) the class claims, issues, or defenses;

(4) that a class member may enter an appearance through counse] if the member so desires, and
that any class member may attend the hearings;

~ (5) that the arbifrator will exclude from the class any member who requests exclusion, stating
when and how members may elect to be excluded;

( 6) the binding effect of a class judgment on class members;

(7) the identity and biographical information about the arbitrator, the class representative(s) and
class counsel that have been approved by the arbitrator to represent the class; and

" (8) how and to whom a class member may communicate about the class arbitration, including
information about the AAA Class Arbitration Docket (see Rule 9).

7. Final Award

The final award on the merits in a class arbitration, whether or not favorable to the class, shall be
reasoned and shall define the class with specificity. The final award shall also specify or describe those to
whom the nofice provided in Rule 6 was directed, those the arbitrator finds to be members of the class,
and those who have elected to opt out of the class.

8. Settlement, Voluntary Dismissal, or Compromise -

(a) (1) Any settlement, voluntary dismissal, or compromise of the claims, issues, or defenses of an
arbitration filed as a class arbitration shall not be effective unless approved by the arbitrator.

(2) The arbitrator must direct that notice be provided in a reasonable manner to all class members
who would be bound by a proposed seftlement, voluntary dismissal, or compromise.

(3) The arbitrator may approve a settlement, voluntary dismissal, or compromise that would bind
class members only after a hearing and on finding that the settlement, voluntary dismissal, or
compromise is fair, reasonable, and adequate.

(b) The parties seeking approval of a settlement, voluntary dismissal, or compromise under this Rule must
submit to ‘the arbitrator any agreement made in connecnon with the proposed settlement,
voluntary dismissal, or compromise.

(c) The arbitrator may refuse to approve a settlement unless it affords a new opportunity to request
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exclusion to individual class members who had an earlier opportunity to request exclusion but did
not do so. .

(d) Any class member may object to a proposed settlement, voluntary dismissal, or compromise that
requires approval under this Rule. Such an objection may be withdrawn only with the approval of
the arbitrator. ‘

9. Confidentiality; Class Arbitration Docket

(a) The presumption of privacy and confidentiality in arbitration proceedings shall not apply in class
arbitrations. All class arbitration hearings and filings may be made public, subject to the authority
of the arbitrator to provide otherwise in special circumstances. However, in no event shall class
memnbers, or their individual counsel, if any, be excluded from the arbitration hearings.

(b) The AAA shall maintain on its Web site a Class Arbitration Docket of arbitrations filed as class
arbitratons. The Class Arbitration Docket will provide certain information about the arbitration
to the extent known to the AAA, including:

(1) a copy of the demand for arbitration;

(2) tﬁe identities of the parties;

(3) the names and contact information of counsel-for each party;
(4) a list of awards made in the arbitration by the arbitrator; and

(5) the date, time and place of any scheduled hearings.

10. Form and Publication of Awards

(a) Any award rendered under these Supplementary Rules shall be in writing, shall be signed by the
arbitrator or a majority of the arbitrators, and shall provide reasons for the award.

(b) All awards rendered under these Supplementary Rules shall be publicly available, on a cost basis.

11. Administrative Fees and Suspension for Nonpayment

(@) A preliminary filing fee of $3,350 is payable in full by a party making a demand for treatment of a
claim, counterclaim, or additional claim as a class arbitration. The preliminary filing fee shall
cover all AAA administrative fees through the rendering of the Clause Construction Award, If the
arbitrator determines that the arbitration shall proceed beyond the Clause Construction Award, a
supplemental filing fee shall be paid by the requesting party. The supplemental filing fee shall be
calculated based on the amount claimed in the class arbitration and in accordance with the fee
schedule contained in the AAA's Commercial Arbitration Rules.

{b) Disputes regarding the parties' obligation to pay administrative fees or arbitrator's compensation
‘pursuant to applicable law or the parties' agreement may be determined by the arbitrator. Upon
the joint application of the parties, however, an arbitrator other than the arbitrator appointed to
decide the merits of the arbitration, shall be appointed by the AAA to render a partial final award
solely related to any disputes regarding the parties' obligations to pay administrative fees or
arbitrator's compensation.

(¢) If an invoice for arbitrator compensation or administrative charges has not been paid in full, the AAA
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may so inform the parties in order that one of them may advance the required deposit. If such
payments are not made, the arbitrator may order the suspension or termination of the proceedings.
If no arbitrator has yet been appointed, the AAA may suspend the proceedings.

(d) If an arbitration conducted pursuant to these Supplementary Rules is suspended for nonpayment, a
notice that the case has been suspended shall be published on the AAA's Class Arbitration
Docket. '

12. Applications to Court and Exclusion of Liability

(a) No judicial proceeding initiated by a party relating to a class arbitration shall be deemed a waiver of
the party's right to arbitrate. ’ v

(b) Neither the AAA nor any arbitrator in a class arbitration or potential class arbitration under these
Supplementary Rules is a necessary or proper party in or to judicial proceedings relating to the
. arbitration. It is the policy of the AAA to comply with any order of a court.directed to the parties
to-an arbitration or with respect to the conduct of an arbitration, whether or not the AAA is named
. as aparty to the judicial proceeding in which the order is issued.

(c) Parties to a class arbitration under these Supplementary Rules shall be deemed to have consented that
judgment upon each of the awards rendered in the arbitration may be entered in any federal or
state court having jurisdiction thereof.

(d) Parties to an arbitration under these Supplementary Rules shall be deemed to have consented that
neither the AAA nor any arbitrator shall be liable to any party in any action seeking damages or .
injunctive relief for any act or omission in connection with any arbitration under these

" Supplementary Rules. . ‘

© 2011 American Arbitration Association, Inc. All rights reserved. These Rules are the copyrighted property of the American
Arbitration Association {AAA) and are intended to be used in conjunction with the AAA's administrative services. Any
unauthorized use or modification of these Rules may violate copyright laws and other applicable laws. Please contact
800.778.7879 or websitemail@adr.org for additional information.
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
) FIFTEENTH JUDICIAL CIRCUIT

COUNTY OF HORRY ) CASE NO.: 15-CP-26-8921
Marcus Kevin Grant, individually )
and in a representative capacity.for )
all others similarly situated, )
)
Plaintiffs, )
)
VSs. ) AFFIDAVIT OF L. SIDNEY CONNOR, IV
) .
Jud Kuhn Chevrolet, )
)
Defendant. )
)

PERSONALLY APPEARED BEFORE ME, L. Sidney Connor, IV, who being duly

sworn, deposes and states as follows: .

L. That he is over twenty-one (21) years of age and competent to give this Afﬁ‘davit.
-2 ..Tha.'t those things stated herein are of his own personal knowledge unless otherwise
- statea.
3. | That he is the attorney for the Plaintiff in. the captioned action.

4, That the amount in controversy in this case concerns a fee charged by the dealer in

/[// g the amount of $399.00 described as an administrative fee, also known as a closing fee.

5. That the filing fee for this case filed in State Court in Horry County was $150.00.

6. That the arbitration clause in the Purchase Agreement requires the application of the
Commercial Arbitfation Rules of the American Arbitration Association.

7. The American Arbitration Association also has consumer arbitration rules which are
designed for consumers. The Plaintiff in this case is a consumer because he purchased a vehicle

from a dealer for personal use.
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8. The administrative Fee Schedule for Commercial Arbitration under the American
Arbitration Association is attached hereto and incorporated herein by reference. According to this
schedule, the initial filing fee for this case would be $750.

9. That the Commercial Arbitration Fee Schedule provides that “Arbitrator
compensation is not included in either schedule. Unless the parties’ agreement provides otherwise,
arbitrator compensation and administrative fees are subject to allocation by an arbitrator in an
award.”

10.  That the arbitration clause contained in the Purchase Agreement states that fees
charged by the AAA will be split evenly between the parties. That I am personally familiar with the
fees charged by arbitrators from the AAA and that these fees exceed $300 an hour.

11, Tam personally familiar with cases similar to the one in the present case and, based
upon my learning an experience, if this case is arbitrated as a single case, 1 anticipate the case to
. take at least one day and possibly as much as two days. The'aibitrator fees for a single case would -

range from $2,400 to in excess of $4,800.

12. That according to the Commercial Arbitration Fee Schedule and the arbitration

_/ 4?5 -~ clause contained in the Purchase Agreement, the arbitrator’s fees for an individual claim that must

be paid by Marcus Kevin Grant range from $1,200 to in excess of $2,400. With the filing fee of
$750, the costs for an individual claim would range from $1,950 to $3,150. |

13. » This matter has been filed as a class action. The AAA Supplementary Rules for
Class Arbitrations are attached hereto and incorporated herein by reference.

14, The AAA’s Supplementary Rules for Class Arbitrations requires an initial filing fee

of $3,350.

15. The rules further anticipate that the arbitrator’s fees are paid in addition to the filing

fees.
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16. I have practiced law in the State of South Carolina for approximately thirty-five (35)
years. 1 have been involved in numerous class actions in State Court. There is no charge for the
Judge’s services in Sta;ce Court class actions.

17. Bésed upon my experience in handling class actions, it is reasonable to expect that a
single arbitrator or a panel of arbitrators for this particular class action would be at least $1 0,000 and
could exceed $50,000.

18. The arbitration clause in the Purchase Agreement requires that the arbitration take
place in Columbia, SC.

19.  Both the Plaintiff and Defendant are located. in or near Horry County, South

~ Carolina and the transaction took place in Horry County, South Carolina.

20. This arbitration would involve several _witllesses as a single case and numerous lay
and expert witnesses as a class action, most all of whom would be located in Horry County, South
Carolina. It would be unduly burdensome and expensive to'pay these witnesses to travel from-
Hotry County to Columbia, SC.

21.  Further the Affiant sayeth not.

ALKl

T “L. Sldney Conndr, IV

" SWORN TO before me this
X7 day of Sawwars,, 2017

T CRoa—

Notély\Public for South Carolina

My Commission Expiresied *) 7-/9
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AMERICAN ARBITRATION ASSOCIATION”

COMMERCIAL ARBITRATION RULES AND MEDIATION PROCEDURES

Administrative Fee Schedules
Amended and Effective July 1, 2015

For all cases determined to be international by the AAA-ICDR, the International Fee Schedule shall apply. An international case is generally defined as having either the place of
arbitration or performance of the agreement outside the United States, or having an arbitration agreement between parties from different countries. To view the Internationat Fee

Schedule, visit info.adr.ora/internationalfeeschedule.

The AAA offers parties two options for the payment of administrative fees.

For both schedules, administrative fees are based on the amount of the claim or counterclaim and are to be paid by the party bringing the claim or counterclaim at the time the
demand or claim is filed with the AAA. Arbitrator compensation is not included in either schedule. Unless the parties’ agreement provides otherwise, arbitrator compensation and
administrative fees are subject to allocation by an arbitrator in an award. '

Standard Fee Schedule: A two-payment schedule that provides for somewhat higher initial filing fees but lower overall administrative fees for cases that-proceed to a hearing-

Flexibte Fee Schedule: A three-payment schedule that provides for lower initial filing fee and then spreads subsequent payments out over the course of the arbitration. Total
administrative fees will be somewhat higher for cases that proceed to a hearing.

Standard Fee Schedul

Flexible Fee Schedule

Up to $75,000 $750 $800 Up to $75,000
Only available for claims above $150,000
>$75,000 to $150.000 $1,750 $1,250 >$75,000 to $150,000
>$150.000 to $300,000 $2,650 $2,000 >$150,000 to $300.000 $1,650 $1.700 $2.000
>$300,000 to $500.000 $4,000 $3,500 >$300,000 to $500,000 $2,000 $3.000 $3.500
>$500,000 to $1,000.000 $5,000 $6,200 >$500,000 to $1,000.000 $2.500 $4,300 $6,200
>$1,000,000 to $10,000,000 $7.000 $7.700 >$1,000,000 to $10,000.000 $3.500 $5.700° $7.700
$10,000 plus .01% of the : $9,000 plus .01% of the
>$10.000,000 claim amount above $12,500 >$10.000,000 $5.000 claim amount above $12,500
$10,000,000 up to $65,000 $10,008,000 up to $65,000
Undetermined Monetary Claims $7.000 $7,700 Undetermined Monetary Claims $3.500 $5,700 $7,700
Nonmonetary Claims $3,250 $2,500 Nonmonetary Claims $2,000 $2.250 $2.500
Deficient Fiting Fee $500 Ceficient Filing Fee $500
If there are more than two separately represented parties in If there are more than two separately represented parties
the arbitration, an additional 10% cf each fee contained in these in the arbitration, an additional 10% of each fee contained
fee schedules will be charged for each additional separately in these fee schedules will be charged for each additionat
Additional Party Fees represented party. However, Additional Party Fees will not Additional Party Fees separately represented party. However, Additional Party
exceed 50% of the base fees contained in these fee schedules . Fees will not exceed 50% of the base fees contained in these
uniess there are more than 10 separately represented fee schedules unless there are more than 10 separately
parties. See below for additionai details. represented parties. See telow for additional detaits.

1 1 adr.org
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AMERICAN ARBITRATION ASSOCIATION"
Standard Fee Schedule (Cont.)

= The Initial Filing Fee is payable in full by a filing party when a claim,
counterclaim, or additional claim is filed.

» The Final Fee will be incurred for all cases that proceed to their first hearing
and is payable in advance at the time the first hearing is scheduled.

» Fee Modifications: Fees are subject to increase if the claim or counterclaim
is increased after the initial filing date. Fees are subject to decrease if the
claim or counterclaim decreases prior to the first hearing.

+ Caseswith Three or More Arbitrators are subjéct to a minimum Initial Filing
Fee of $4,000 and a Final Fee of $3,500.

Refunds—Standard Fee Schedule:

Initial Filing Fees: Subject to a $500 minimum non-refundable Initial Filing Fee
for all cases, refunds of Initial Filing Fees for settled or withdrawn cases will be -
calculated from the date the AAA receives the demand for arbitration as follows:

* within S calendar days of filing—100%.
> between é'and 30 calendar days of filing—50%
* between 31 and 40 calendar days of filing—25%

However, no refunds will be made once:

* any arbitrator has been appointed {including one arbitrator on 3
three-arbitrator panel}. :

= anaward has been rendered.

Final Fees: If a case is seltled or withdrawn prior to the first hearinbg taking
place, all Final Fees paid will be refunded. However, if the AAA is not notified of a
cancellalion at least 24 hours before a scheduted hearing date, the Final fee will

remain due and will not be refunded.
bl

ADMINISTRATIVE FEE SCHEDULES [CONT.)
Flexible Fee Schedule (Cont.)

*» The Initial Filing Fee is payable in full by a filing party when a claim,
counterclaim, or additional claim is filed.

= The Proceed Fee must be paid within 90 days of the filing of the demand for
arbitration or a counterclaim before the AAA will proceed with the further
administration of the arbitration, including the arbitrator appointment process.

¢ [fa Proceed Fee is not submitted within 90 days of the filing of the
Claimant’'s Demand for Arbitration, the AAA will administratively close the
file and notify all parties.

« |fthe Flexible Fee Schedule is being used for the filing of a counterclaim,
the counterctaim will not be presented to the arbitrator until the Proceed

Fee is paid.
» The Final Fee will be incurred for all cases that-proceed to their first hearing

and is payable in advance at the. time the first hearing is scheduled.

+ Fee Modifications: Fees are subject to increase if the claim or counterclaim
ts increased after the initial filing date. Fees are subject to decrease if the
claim or counterclaim decreases prior to the first hearing.

» Caseswith Three or More Arbitraters are subject to a mihimum Initia Filing
Fee of $2,000, 3 $3,000 Proceed Fee and a Final Fee of $3.500.

Refunds—Flexible Fee Schedule:

Under the Flexible Fee Schedule, Filing Fees and Proceed Fees are
non-refundab!e once incurred.

- Final Fees: If a case is settled or withdrawn prior to the first hearing taking

place, all Final Fees paid wilt be refunded. However, if the AAA is not notified of a
cancellation at least 24 hours before a scheduled hearing dale, the Final fee will
remain due and will not be refunded.

Additional Fees Applicable to the Standard Fee and Flexible Fee Schedules
Additional Party Fees: Additional Party Fees will be charged as described above, and in addition:

- Additional Party Fees are payable by the party, whether a claimant or respondent, that names the additional parties to the arbitration.

1900

+ Such fees shall not exceed 50% of the base fees in the fee schedule, except that the AAA reserves the right to assess additional fees where there are more than 10 separately
represented parties. )
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AMERICAN ARBITRATION ASSOCIATION? ' . ADMINISTRATIVE FEE SCHEDULES (CONT}

» Anexample of the Additional Party Fee is as follows: A single claimant represented by one attorney brings an arbitration against two separate respondents, however, both
respondents are represented by the same attorney. No Additional Party Fees are due. However, if the respondents are represented by different atterneys, or if one of the
respondents is self-represented and the other is represented by an attorney, an additional 10% of the Initial Filing fée is charged to the claimant. If the case moves to the Proceed
Fee stage or the Final Fee stage, an additional 10% of those fees will also be charged to the claimant.

Incomplete or Deficient Filings: Where the applicable arbitration agreement does not reference the AAA, the AAA will attempt to obtain the agreement of ail parties to have the
arbitration administered by the AAA,

« Where the AAA is unable to obtain the parlies’ agreement to have the AAA administer the arbitration, the AAA will not proceed further and witl administratively close the case. The
AAA will also return the filing fees to the filing party. less the amount specified in the fee schedule above for deficient filings.

» Parties that file Demands for Arbitration that are incomplele or otherwise do not meet the filing requirements contained in the rules shall also be charged the amount specified
above for deficient fitings if they fail or are unable to respond Lo the AAA's request to correct the deficiency.

Arbitrations in-Abeyance: Cases held in abeyance by mutual agreement for one year will be assessed an annual abeyance fez of $500. to be split equally among the parties. If a party
refuses to pay the assessed fee, the other party or parties may pay the entire fee on behalf of all parties, otherwise the arbitration will be administratively closed. All filing
requirements, including the payment of fiting fees, must be met before a matter will be placed in abeyance.

Fees for Additional Services: The AAA reserves the right to assess additional administrative fees for services performed by the AAA that go beyond those provided for in the AAA's
rules, but which are required as a result of the parties’ agreement or stipulation.

Hearing Room Rentals: The fees described abave do not cover the cost of hearing rooms, which are available on a rental basis. Check with the AAA for availability and rates.

Mediation—Administrative Fee Schedules

A $250 non-refundable deposit, which will be applied toward the cost of mediation, is required to initiate the AAA's administration of the mediation and appointment of the mediator.

The cost of mediation is based an the hourly or daily mediation rate published on the mediator's AAA profile. In addition, the parties will be assessed an administrative fee for the AAA's
services of $75 for each hour charged by the mediator. There is a four-hour or one-half day minimum charge for a mediation conference. Expenses referenced in Section M-17 of the

Mediation Procedures may also apply.

I a matter submitted for mediation is withdrawn or cancelled or results in a settlement after the request to initiate mediation is filed but prior to the mediation conference, the cost is
5$250 [to which the deposit will be applied), plus any mediator time and charges incurred. These costs shall be borne by the initiating party unless the parties agree otherwise.

if you have questions about mediation costs or services, visit www.adr.org or contact your local AAA office.

3 | adr.org
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Supplementary Rules for Class Arbitrations

Rules Effective October 8, 2003
Fees Effective January 1, 2010

Table of Contents

1. Applicability 1
2. Class Arbitration Roster and Number of Arbirators

ro

3. Construction of the Arbiation Clause

4. Class Certification
5. Class ’!Qetermi.narngAward

6. Notice of Class Determination

7. Final Award

8. Settlement, Voluntarv Dismissal, or Compromise
9. Confidentiality; Class Arbitration Docket

10. Form and Publication of Awards

11. Administrative Fees and Suspension for Nonpayment

e R R L Y D U U T R SR N

12. Applicaribns to Court and Exclusion of Liability

1. Applicability

(a) These Supplementary Rules for Class Arbitrations ("Supplementary Rules") shall apply to any dispute
arising out of an agreement that provides for arbifration pursuant to any of the rules of the
American Arbitration Association ("AAA") where a party submits a dispute to arbitration .on
behalf of or against a class or purported class, and shall supplement any other applicable AAA
rules. These Supplementary Rules shall also apply whenever a court refers a matter pleaded as a
class action to the AAA for administration, or when a party to a pending AAA arbitration asserts
new claims on behalf of or against a class or purported class.

(b) Where inconsistencies exist between these Supplementary Rules and other AAA rules that apply to
the dispute, these Supplementary Rules will govern. The arbitrator shall have the authorityto
resolve any inconsistency between any agreement of the parties and these Supplementary Rules,
and in doing so shall endeavor to avoid any prejudice to the interests of absent members of a class
or purported class. :

(c) Whenever a court has, by order, addressed and resolved any matter that would otherwise be decided
by an arbitrator under these Supplementary Rules, the arbitrator shall follow the order of the
court.

2. Class Arbitration Roster and Number of Arbitratofs

0063



(a) In any arbitration conducted pursuant to these Supplementary Rules, at least one of the arbitrators
shall be appointed from the AAA's national roster of class arbitration arbitrators.

(b) If the parties cannot agree upon the number of arbitrators to be appointed, the dispute shall be heard
by a sole arbitrator unless the AAA, in its discretion, directs that three arbitrators be appointed.
As used in these Supplementary Rules, the term "arbitrator” includes both one and three
arbitrators.

3. Construction of the Arbitration Clause

Upon appointment, the arbitrator shall determine as a threshold matter, in a reasoned, partial final award
on the construction of the arbitration clause, whether the applicable arbitration clause permits the
arbitration to proceed on behalf of or against a class (the "Clause Construction Award"). The arbitrator
shall stay all proceedings following the issuance of the Clause Construction Award for a period of at least
30 days to-permit any party to move a court of competent jurisdiction to confirm or to vacate the Clause
Construction Award. Once all parties inform the arbitrator in writing during the period of the stay that
they do not intend to seek judicial review of the Clause Construction Award, or once the requisite time
period expires without any party having informed the arbitrator that it has done so, the arbitrator may
proceed with the arbitration on the basis stated in the Clause Construction Award. If any party informs the
arbitrator within the period provided that it has sought judicial review, the arbitrator may stay further
proceedings, or sorme part of them, until the arbitrator is informed of the ruling of the court.

In construing the applicable arbitration clause, the arbitrator shall not consider the existence of these
Supplementary Rules, or any other AAA rules, to be a factor either in favor of or against permitting the
arbitration to proceed on a class basis.

4. Class Certification
(a) Prerequisites to a Class Arbitration

If the arbitrator is satisfied that the arbitration clause permits the arbitration to proceed as a class
arbitration, as provided in Rule 3, or where a court has ordered that an arbitrator determine
whether a class arbitration may be maintained, the arbitrator shall determine whether the
arbitration should proceed as a class arbitration. For that purpose, the arbitrator shall consider the
criteria enumerated in this Rule 4 and any law or agreement of the parties the arbitrator
determines applies to the arbitration. In doing so, the arbitrator shall determine whether one or
more members of a class may act in the arbitration as representative parties on behalf of all
members of the class described. The arbitrator shall permit a representative to do so only if each
of the following conditions is met:

(1) the class is so numerous that joinder of separate arbitrations on behalf of all members is impracticable;
(2) there are questions of law or fact common to the class;

(3) the claims or defenses of the representative parties are typical of the claims or defenses of the class;
(4) the representative parties will fairly and adequately protect the interests of the class;

(S) counsel selected to represent the class will fairly and adequately protect the interests of the class; and

(6) each class member has entered into an agreement containing an arbitation clause which is
substantially similar to that signed by the class representative(s) and each of the other class
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members.
(b) Class Arbitrations Maintainable

An arbitration may be maintained as a class arbitration if the prerequisites of subdivision (a) are
satisfied, and in addition, the arbitrator finds that the questions of law or fact common to the
members of the class predominate over any questions affecting only individual members, and that
a class arbitration is superior to other available methods for the fair and efficient adjudication of
the controversy. The matters pertinent to the findings include:

(1) the interest of members of the class in individually controlling the prosecution or defense of separate
arbitrations;

(2) the extent and nature of any other proceedings concerning the controversy already commenced by or
agamst members of the class;

(3) the desuablhty or undesirability of concentrating the determination of the claims in a single arbitral
forum; and

(4) the diffi_culties likely to be encountered in the management of a class arbitration.

5. Class Determination Award

(a) The arbitrator's determination concerning whether an arbitration should proceed as a class arbitration
shall be set forth in a reasoned, partial final award (the "Class Determmanon Award"), which
shall address each of the matters set forth in Rule 4.

(b) A Class Determination Award certifying a class arbitration shall defme the class, identify the class
representative(s) and counsel, and shall set forth the class claims, issues, or defenses. A copy of
the proposed Notice of Class Determination (see Rule 6), specifying the intended mode of
delivery of the Notice to the class members, shall be attached to the award.

(c) The Class Determination Award shall state when and how members of the class may be excluded from
the class arbitration. If an arbifrator concludes that some exceptional circumstance, such as the
need to resolve claims seeking injunctive relief or claims to a limited fund, makes it inappropriate
to allow class members to request exclusion, the Class Determmanon Award shall explain the
reasons for that conclusion.

(d) The arbitrator shall stay all proceedings following the issuance of the Class Determination Award for
a period of at least 30 days to permit any party to move a court of competent jurisdiction to
_confirm or to vacate the Class Determination Award. Once all partes inform the arbitrator in
writing during the period of the stay that they do not intend to seek judicial review of the Class
Determination Award, or once the requisite time period expires without any party having
informed the arbitrator that it has done so, the arbitrator may proceed with the arbitration on the
basis stated in the Class Determination Award. If any party informs the arbitrator within the
period provided that it has sought judicial review, the arbitrator may stay further proceedings, or

some part of them, until the arbitrator is informed of the ruling of the court.

(e) A Class Determination Award may be altered or amended by the arbitrator before a final award is
rendered.

6. Notice of Class Determination
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(a) In any arbitration administered under these Supplementary Rules, the arbitrator shall, after expiration
of the stay following the Class Determination Award, direct that class members be provided the
best notice practicable under the circumstances (the "Notice of Class Determinaton"). The Notice
of Class Determination shall be given to all members who can be identified through reasonable
effort.

(b) The Notice of Class Determination must concisely and clearly state in plain, easﬂy understood
language:

(1) the nature of the action;
(2) the definition of the class certified;
(3) the class clains, issues, or defenses;

(4) that a class member may enter an appearance through counsel if the member so desires, and
that any class member may attend the hearings;

(5) that the arbitrator will exclude from the class any member who requests exclusxon stating
when and how members may elect to be excluded;

(6) the binding effect of a class judgment on class members;

(7) the identity and biographical information about the arbitrator, the class representative(s) and
class counsel that have been approved by the arbitrator to represent the class; and

(8) how and to whom a class member may communicate about the class arbitration, including
information about the AAA Class Arbitration Docket (see Rule 9).

7. Final Award

The final award on the merits in a class arbitration, whether or not favorable to the class, shall be
reasoned and shall define the class with specificity. The final award shall also specify or describe those to
whom the notice provided in Rule 6 was directed, those the arbitrator finds to be members of the class,
and those who have elected to opt out of the class.

8. Settlement, Voluntary Dismissal, or Compromise

(a) (1} Any settlement, voluntary dismissal, or compromise of the claims, issues, or defenses of an
arbitration filed as a class arbitration shall not be effective unless approved by the arbitrator.

(2) The arbitrator must direct that notice be provided in a reasonable manner to all class members
who would be bound by a proposed settlement, voluntary dismissal, or compromise.

(3) The arbitrator may approve a settlement, voluntary dismissal, or compronﬁse that would bind
class members only after a hearing and on finding that the settlement, voluntary dismissal, or
compromise is fair, reasonable, and adequate.

(b) The parties seeking approval of a settlement, voluntary dismissal, or compromise under this Rule must
submit to ‘the arbitrator any agreement made in connection with the proposed setﬂement,
voluntary dismissal, or compromise.

(¢) The arbitrator may refuse to approve a settlement unless it affords a new opportunity to request
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exclusion to individual class members who had an earlier opportunity to request exclusion but did
not do so. '

(d) Any class member may object to a proposed settlement, voluntary dismissal, or compromise that
requires approval under this Rule. Such an objection may be withdrawn only with the approval of
the arbitrator.

9. Confidentiality; Class Arbitration Docket

(a) The presumption of privacy and confidentiality in arbitration proceedings shall not apply in class
arbitrations. All class arbitration hearings and filings may be made public, subject to the authority
of the arbitrator to provide otherwise in special circumstances. However, in no event shall class
members, or their individual counsel, if any, be excluded from the arbitration hearings.

(b) The AAA shall maintain on its Web site a Class Arbitration Docket of arbitrations filed as class
arbitrations. The Class Arbitration Docket will provide certain information about the arbitration
“to the extent known to the AAA, including:

(1) a copy of the demand for arbitration;

{2) the identities of the parties;

(3) the names and contact information of counsel for each party;
(4) a list of awards made in the arbitration by the arbitrator; and

(5) the dafe, time and place of any scheduled hearings.

. 10. Form and Publication of Awards

(;i) Any award rendered under these Supplementary Rules shall be in writing, shall be signed by the
arbitrator or a majority of the arbitrators, and shall provide reasons for the award.

(b) All awards rendered under these Supplementary Rules shall be publicly available, on a cost basis.

11. Administrative Fees and Suspension for Nonpayment

(a) A preliminary filing fee of $3,350 is payable in full by a party making a demand for treatment of a
claim, counterclaim, or additional claim as a class arbitration. The preliminary filing fee shall
cover all AAA administrative fees through the rendering of the Clause Construction Award. If the
arbitrator determines that the arbitration shall proceed beyond the Clause Construction Award, a
supplemental filing fee shall be paid by the requesting party. The supplemental filing fee shall be
calculated based on the amount claimed in the class arbitration and in accordance with the fee
schedule contained in the AAA's Commercial Arbitration Rules.

(b) Disputes regarding the parties' obligation to pay administrative ‘fees or arbitrator's compensation
pursuant to applicable law or the parties’ agreement may be determined by the arbitrator. Upon
the joint application of the parties, however, an arbitrator other than the arbitrator appointed to
decide the merits of the arbitration, shall be appointed by the AAA to render a partial final award
solely related to any disputes regarding the parties' obligations to pay administrative fees or
arbitrator's compensation. ,

(c) If an invoice for arbitrator compensation or administrative charges has not been paid in full, the AAA

0067



may so inform the parties in order that one of them may advance the required deposit. If such
payrents are not made, the arbitrator may order the suspension or termination of the proceedings.-
If no arbitrator has yet been appointed, the AAA may suspend the proceedings.

(d) If an arbitration conducted pursuant to these Supplementary Rules is suspended for nonpayment, a
notice that the case has been suspended shall be published on the AAA's Class Arbitration
Docket. '

12. Applications to Court and Exclusion of Liability

(a) No judicial proceeding initiated by a party relating to a class arbitration shall be deemed a waiver of
the party's right to arbitrate. A

(b) Neither the AAA nor any arbitrator in a class arbitration or potential class arbitration under these
Supplementary Rules is a necessary or proper party in or to judicial proceedings relating to the
arbitration. It is the policy of the AAA to comply with any order of a court directed to the parties
to an arbitration or with respect to the conduct of an arbitration, whether or not the AAA is named
as a party to the judicial proceeding in which the order is issued.

(c) Parties to a class arbitration under these Supplementary Rules shall be deemed to have consented that
Judgment upon each of the awards rendered in the arbitration may be entered in any federal or
state court having jurisdiction thereof.

(d) Parties to an arbitration under these Supplementary Rules shall be deemed to have consented that
neither the AAA nor any arbitrator shall be liable to any party in any action seeking damages or
‘injunctive relief for any act or omission in connection with any arbitration under these

* Supplementary Rules.

© 2011 American Asbitration Association, Inc. All rights reserved. These Rules are the copyrighted property of the American
Arbitration Association (AAA) and are intended to be used in conjunction with the AAA's administrative services, Any
‘unauthorized use or modification of these Rules may: violate copyright laws and other applicable laws. Please contact
800.778.7879 or websitemail@adr.org for additional information.
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STATE OF SOUTH CAROLINA
COUNTY OF HORRY

Marcus Kevin Grant, Individually and in a
representative capacity for all other similarly
situated,

(] Plaintiff

Jud Kuhn Chevrolet
X Defendant.

vvvvvvvv_vvvvv

INTHE COURT OF

CASE NO.

2015-CP-26-8921

MOTION AND ORDER INFORMATION
FORM AND COVER SHEET

Plaintiff’s Attorney: L. Sidney Connor, IV, Esq.
Bar No.: 1363

Address: PO Drawer 14547, Surfside Beach, SC
29587 '

phone: 843-238-5648 fax: 843-238-5050
e-mail: sconnoi@classactlaw,com other:

_BarNo. 5779 Sier . T
.Address: PO Box 61140, Col\u111biac"SQ‘.292600ﬂq

ve-mail:-@:wa]k_ér(q),wa]kerreib‘ol’d.nel ot

B

wed

Defendant’s Attorney: H. Clay Walker, Jr.,

phone: 803-454-0955 fax::803-454% 956

<

X MOTION HEARING REQUESTED (attach written motion Qnd complete SEC’I‘IOE‘{S‘ d 1)
[ FORM MOTION, NO HEARING REQUESTED (complete SECTIONS II and my i W
[ 1PROPOSED ORDER/CONSENT ORDER (complete SECTIONS II and 111) L -

SECTION I: Hearing Information
Nature of Motion: Amended Motion to Compel Arbitration
| Bstimated Time Needed: 15 minutes Court Reporter Needed: X] YES / [[] NO

i SECTION II: Motion/Order Type
& Written motion attached
[[] Form Motion/Order

I hereby move for r'eﬁef%on'by the ¢ urt 25 set f; (h in the attached proposed order.
| 977 W/ | February 7, 2017

Signature of Adtorney for [_|P]atntitf / [X]Defendants Date submitted

sncnﬁlf.m: Motioni Fee
(] PAID - AMOUNT: $25.00
[JEXEMPT: [] Rule to Sho Cause in Child or Spousal Support
(check reason) [ ] Domestic Abuse or Abuse and Neglect _
[ Indigent Status [ State Agency v. Indigent Party
‘L] Sexually Violent Predator Acl [ ] Post-Coriviction Relief
[C] Motion for Stay in Bankruptcy
L] Motion for Publication [ _] Motion for Execution (Rule 69, SCRCP)
(] Proposed order submitted at request of the court; or,
reduced to writing from motion made in open court per judge’s instructions
Name of Court Reporter:

[[] Other:
JUDGE’S SECTION
(] Motion Fee to be paid upon filing of the attached
order. JUDGE
] Other:
CODE: Datc:
CLERK’S VERIFICATION
Date Filed:
Collected by:
(] MOTION FEE COLLECTED:

[] CONTESTED - AMOUNT DUE:

SCCA/233 (11-03)
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON -PLEAS

COUNTY OF HORRY Civil Action No. 2015-CP-26-8921
Marcus Kevin Grant, individually
and in a representative capacity for
all other similarly situated,

AMENDED 2 .
aned
- .
Plaintiff =
o
V.
.ﬂ
; .
Jud Kuhn Chevrolet, 9
Defendant. -

)
)
)
)
)
)
) MOTION TO COMPEL ARBITRATION
)
)
)
)
)
)
)

TO: L.SIDNEY CONNER, ATTORNEY FOR PLAINTIFF: ‘

YOU WILL PLEASE TAKE NOTICE that on the tenth day after service hereof or as
soon thereafter as counsel may be heard, Defendant will, pursuant to Rule 12(b)(1), SCRCP, and
the Federal Arbitration Act, 9 U.S.C. § 1 et seq., move before the presiding judge of the Horry
County Court of Common Pleas at the Horry County Courthouse for an order compélling
Plaintiff Marcus Grant to individually arbitraté his claims, and‘ staying this case pending the
completion of arbit;ation. “Arbitration is a. favpred method of settling disputes in South
Carolina.” Gissel v. Hart, 382 S.C. 235, 241, 676 S.E.2d 320, 323 (2009).

As grounds for this motion, Defendant would show the Court the followiné:

1. Or about July of 2013, Plaintiff purchased a used a 2010 Chevrolet Camaro from
the Defendant. The transaction involved interstate commerce. For example, the purchase was
financed by GM Financial, ‘located in Arlington, Texas. Plaintiff also enrolled in an on-star
program. Finally, as part of the transaction, Plaintiff enrolled in a U.S. Key Replacement Plan

administered by Brickell Financial Services-Motor Club, Inc., located in Miami, Florida.
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2. The parties agreed to arbitrate all disputes in connection with the purchase. The
contract to purchase the vehicle contained an arbitration clause, which reads:

ARBITRATION REQUIRED BY THIS AGREEMENT. The parties
agree that instead of litigation in a court, any dispute, controversy or claim
arising out of or relating to the sale of the motor vehicle or to this Purchase
Order, including the validity or lack thereof of this contract, to any other
document or agreement between the parties relating to sale of the motor
vehicle, or to any other document or agreement between the parties relating

to the motor vehicle, including the parties’ retail installment contract, if any,
shall be settled by binding arbitration administered by the American Arbitration
Association, under its Commercial Arbitration Rules. Such arbitration shall be
conducted in Columbia, SC. Each party will pay its own costs, and any filing
fee charged by the American Arbitration Association shall be split evenly
between the parties. Any judgment on the award rendered by the arbitrator
may be entered in any court of competent jurisdiction. :

(Purchase Order).

3. This arbitration clause is broad, and the claims asserted by Plaintiff fall within the
scope of the arbitration clause. The Complaint alleges that in connection with the purchase of
his automobile, Plaintiff was impropetly charged a fee for the Defendant’s work in closing the
transaction, or, altématively, that the fee charged for closing the transaction was in excess of
what is permitted by law. This dispute is one “relating to)the s;lé of the rnofor vehicle” or to the
Purchase Order, which reflects the assessment of the closing fee. Any doubts as to whether the
dispute falls within the scope of the arbitration clause should be resolved in favor of arbitration,
Gissel, 382 S.C. at 241, 676 S.E.2d at 323 (unless a court can say with positive assurance that an
arbitration clause is not susceptible to any interpretation that covers the dispute, arbitration
should generally be ordered). Because the parties agreed to arbitrate, and the claims asserted fall
within the arbitration clause, arbitration must be ordered.

4, Defendant, howéver, cannot be required to arbitrate with Plaintiff if Plaintiff acts

in a representative capacity. The United States Supreme Court has held that “a party may not be

!
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compelled under the FAA to submit to class arbitration unless there is a contractual basis for
concluding that the party agreed to do so.” Stolt-Nielsen S.A4. v, AnimalFeeds International
Corp., 559 U.S. 662, 683 (2010) (emphasis in original). It explained that:

[a]n implicit agreement to authorize class-action arbitration, however, is not a term

that the arbitrator may infer solely from the fact of the parties' agreement to arbitrate,

This is so because class-action arbitration changes the nature of arbitration to such a

degree that it cannot be presumed the parties consented to it by simply agreeing to

submit their disputes to an arbitrator. In bilateral arbitration, parties forgo the procedural

rigor and appellate review of the courts in order to realize the benefits of private dispute

resolution: lower costs, greater efficiency and speed, and the ability to choose expert
adjudicators to resolve specialized disputes. '
1d. at 684. Accordingly, because the arbitration agreement does not affirmatively state that class
actions are permitted, class actions are not permitted.

5. Defendant has offered to and committed to paying all administrative and/or filing
fees which would be incurred for bilateral arbitration with the American Arbitration Association,
the organization described by the arbitration agreement. As a result, there is no longer any
material qﬁestion as to whether arbitration filing and administrative fees will in any way prevent
Plaintiff from seeking a remedy. Large v. Conseco Fin.‘ServicifIg Corp., 292 F.3d 49, 56-57 (1st
Cir.2002) (“Conseco's offer to pay the costs of arbitration ... mooted the issue of arbitration
costs.”); Nelson v. Insignia/Esg, Inc., 215 F.Supp.2d 143, 157 (D.D.C.2002) (“defendant's offer
to pay all fees and expenses of arbitration effectively obviated any concerns the plaintiff may
have raised regarding her ability to vindicate her claims); Rowe v. AT&T, 2014 WL 172510
- (D.S.C. 2014) (Anderson, G. Ross) (same); Zuver v. dirtouch Communications, Inc., 103 P.3d
753 (Wash., 2004) (same).

6. Even if the offer to pay fees does not moot the issue of unconscionability due to

cost, the AAA will most likely apply its Consumer Arbitration Rules. While the arbitration

agreement refers to the Commercial Arbitration Rules, AAA Consumer Rules provide that the
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AAA will apply Consumer Rules when the arbitration agreement is contained within a consumer
agreement, as defined below, that specifies a particular set of rules other than the Consumer
Arbitration Rules. (AAA Consumer Arbitration Rules, Rule 1). The AAA defines a consumer
agreement as an agreement between an individual consumer and a business where the business
-has a standardized, systematic apph'catibn of arbitration clauses with customers and where the
goods or services purchased are for pprsqnal or household use. The AAA hst._ an agreement to
purchase an automobile as an example of such an agreement, | -

The Consumer Rules cap the filing fee at $200 and require the business to absorb all
remaining fees, including arbitrator cornpensation. Additionally, the arbitration agreement -
requires the Defendant to pay half of any filing fee incurred by Plaintiff. ' The net result is that it
is more likely than not that Plaintiff will be assessed a total fee of $100 to arbitrate his individual
claim. This amount is less than the filing fee chargéd for a Circuit Court case, and would not act
as a deterrent tq the vindication of any remedy sought by Plaintiff, |

7. . If Plaintiff has entered into a contingency agreement with his counsel that requires
or permits counsel to advance AAA filing and administrétivev fc;:es, then he will not be deniec‘i a
.forum even if the AAA chérges the fees which Plaintiff argues would be assessed.

8. Alternatively, if the Court were to find the arbitrafion clause unconscionable due
the cost of afbitration, Defendant requests that the Court order that Plaintiff proceed in court in
an individual capacity only.  Determinations of‘ unconscionability based upon the cost of
arbitration are made on a case by case basis. Bradford v. Rockwell Semi-Conductor Sys., Inc.,
238 F.3d 549 (4™ Cir. 2001). Plaintiff has not submitted and cannot submit evidence that the
cost of arbitration is prohibitively high for any individual he purports to represent, and Defendant

insists upon its arbitration rights.
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Therefore, Defendant asks this Court to enter an order compelling Plaintiff to arbitrate his

dispute with Defendant in an individual capacity only and staying this case pending arbitration.

This motion is based upon the pleadings, applicable law,

the affidavit of Gregg Smith previously

filed, and the affidavits of Judson Kuhn and Robert L, Reibold, filed herewith, Altematively, if

the Court were to deny Deféndant’

s motion to compel arbitration based upon the cost of

arbitration, Defendant requests that Court order this case to proceed in an individual capacity

only.

—

I certify that consultation with opposing counsel concerning the subject matter of this

motion would serve no useful purpose.

February 7, 2017

Respéctfully submitted,

Columbia, SC 29260

(803) 454-0955

(803) 454-0956/facsimile
cwalker@walkerreibold.net
rreibold@walkerreibold.net

ATTORNEYS FOR DEFENDANT

CERTIFICATE OF SERVICE

The undersigned hereby certifics that a truc copy ot

the foreguing dogamen
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS |
) .
COUNTY OF HORRY ) Civil Action No. 2015-CP-26-8921
)
Marcus Kevin Grant, individually )
and in a representative capacity for )
all other similarly situated, ) AFFIDAVIT OF JUDSON KUHN
) ‘
Plaintiff ) =
) =
V. ) ina B
) TR
Jud Kuhn Chevrolet, ) oo
) , g
Defendant. ) =
: ) I i Z
‘ : ‘ & —
PERSONALLY APPEARED BEFORE ME the undersigned, who being duly sworn,
deposes and says that: |
1. I am over 18 years of age, am competent to testify, and have personal knowledge

of the matters set forth herein. I am the majority owner and President of Jud Kuhn Chevrolet, the

Defendant in the above-captioned case.

2. Ihave read the summons and complaint and am familiar with efforts to enforce
the arbitration agreement in this case. |

3. As President and majority owner of Jud Kuhn CheVrolet{ I have the authority to
commit the dealership to pay administrative and filing fees in connection with arbitration of this
case with the American Arbitration Association (the “AAA"),

4. With respéct to the claim by Marcus Grant in this case, I do hereby authorize and
commit the dealership to pay all administrative and ﬁliﬁg fees which would ordinarily be

incurred by Mr. Grant in bilateral arbitration with the AAA, should such arbitration be ordered

by the Court,
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I swear or affirm that the facts set forth in this affidavit are true and correct, .

T

J uﬁson Kuln’

SWOR jro before me this _ I A

1"‘\ma - R
1171212020, |
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STATE OF SOUTH CAROLINA

) IN THE COURT OF COMMON PLEAS
)
COUNTY OF HORRY ) Civil Action No. 2015-CP-26-8921
) v
Marcus Kevin Grant, individually ) =
and in a representative capacity for ) =
all other similarly situated, ) AFFIDAVIT OF e
) ROBERT L. REIBOLD P
Plaintiff ) : O
) 3
x Py
Jud Kuhn Chevrolet, ) -
)
Defendant. )
: )

PERSONALLY APPEARED BEFORE ME the undersigned, who being duly sworn,
deposes and says that:

1. I'am over 18 years of age, am competent té testify, and have personal knowledge
of the matters set forth herein. I am a member of Walker & Reiboli LLC, and have been

involved in aspects of this case. I haye also handled other matters involving arbitration of

disputes between car dealerships and customers with the American Arbitration Association (the

“AAA”).

2. I have reviewed the arbitration agreement at issue in this case.

3. It is my opinion that the AAA will apply its Consurher Rules to this dispute
despite the fact that the arbitration agreement specifies the application of commercial rules.

4, I am currently involved in another arbitration proceeding between a car dealefship
and a customer. A copy of the arbitration agreement in that case is attached hereto as Exhibit A.
It specifies the application of commercial rules.

5. Nevertheless, the AAA has elected to apply the Consumer Rules. A copy of tﬁe

email notification from the AAA is attachéd hereto as Exhibit.B.
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6. Also attached hereto are true and correct copies of the AAA Consumer Rules and

Rule 53 of the AAA Commercial Arbitration Rules,

I swear or affirm that the facts set forth in this affidavit are true and correct,

SWORN TO before me this (g™
day of" W, ., 2017

Notary Public for South Carolina
My Commission Expires: Q[ 29[ &%
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS

COUNTY OF HORRY Civil Action No. 2015-CP-26-8921
Marcus Kevin Grant, individually
and in a representative capacity for
all other similarly situated,

)
)
)
)
g |
) AFFIDAVIT OF JUDSON KUHN
) | | |
Plaintiff ) =
. ) =
oot
V. g r(g
1
Jud Kuhn Chevrolet, ) o
) =
Defendant. ) =
) . 3
!

PERSONALLY APPEARED BEFORE ME the undersigned, who being duly sworn,

deposes and says that:

1. I .am over 18 years of age, am competent to testify, and have personal knowledge

of the matters set forth herein. ['am the majority owner and President of Jud Kuhn Chevrolet, the
Defendant in the above-captioned case.

2. I have read the summons and complaint and am familiar with efforts to enforce

- the arbitration agreement in this case.

3. As President and majority owner of Jud Kuhn Chevrolet, I have the authority to

commit the dealership to pay administrative and filing fees in connection with arbitration of this
case with the American Arbitration Association (the “AAA”).

4, With respect to the claim by Marcus Grant in this case, I do hereby authorize and

commit the dealership to pay all administrative and filing fees which would ordinarily be

incurred by Mr. Grant in bilateral arbitration with the AAA, should such arbitration be ordered
by the Court.
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I swear or affirm that the facts set forth in this affidavit are true and correct.

/[ 7M(/

Juctson Kulfy

~ SWOR] ~‘To before me ths l

el Q'*".‘.sjheiK —
%IOBAT 11212020,

4‘. Ot

§P“; )

NotaryP_ }l@ﬂpp’,'
My ComMmiSsio
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
FIFTEENTH JUDICIAL CIRCUIT

COUNTY OF HORRY _ ' ) : CASE NO.: 15-CP-26-8921
Marcus Kevin Grant, individually )
and in arepresentative capacity for )
all others similarly situated, )
)
Plaintiffs, )
)

vs. ) PLAINTIFFS’ MEMORANDUM IN

. } ) OPPOSITION TO DEFENDANT’S AMENDED
Jud Kuhn Cheyvrolet, ) MOTION TO COMPEL ARBITRATION

)
Defendant. )
)

At the outset, the Court should dismiss the Defendant’s Amended Motion to Compei
&bitraﬁon because the befendant has demanded a Jury Trial under rule 38(b) SCRCP. When
the Defendant filed its Answer dated February 19, 2016, it demanded a Jury Trial. See first page
of Defendant’s Answer, atta;hcd hereto. Nine months later, én November 30, 2016, the
Defendant filed its initial Motion to Compel Arbitration. Rule 38(d) of the SCRCP provides, in
pertihent part, “A demand for trial by jury made as herein provided may not be withdrawn
without the consent of the parties...” The Plaintiff does not consent to the Defendant’s
withdrawal of its demand for jury trial. Therefore, the Defendant must try the case by jury and
has waived any attempt to 'fo,rce arbitration in this case. The Defgndant’s Amended Motion to
Compel Arbitration should be denieci based on its demand for a‘Jury Trial.

The Defendant initially moved to compel arbitration and the Plaintiff responded. The
Court heard arguments on these issues on Tuesday, January 31, 2017. The Court granted the
Defendant ten (10) days to address the Plaintiff’s argument of ‘effective vindication.

The Defendant has now filed an Amended Motion. In that Amended Motion, the

Defendant attempts to address the effective vindication argument by offering to “waive” the
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unconscionable provisions of the arbitration clause. The Defendant argues that this attempted
waiver “moots” the Plaintiff’s effective vindication argument. Neither logic nor the case law
supports the Defendant’s position.

In the case of Gandee v. LDL Freedom Lnterprises, Inc., 293 P.3d 1197 (Wash. 2013),

the Supreme Court of Washington addressed a very similar issue on effective vindication dealing
with an unconscionable arbitration clause. The Couﬁ found three unconscionable provisions
relating to venue, fee shifting, and a shortened statute of limitations. The Court flatly rejected
the Defendants atfempted waiver of these unconscionable provisions, stating as follows: |

[The Defendant] attempts to escape this result by offering to “waive”
objectionable provisions, which it suggests, somehow moots [the Plaintiff’s]
challenges. Contracts are generally interpreted as of the time of contracting,
making any subsequent offer to waive unconscionable terms irrelevant. [Citations
omitted]

Strong reasons exist for encouraging contracts to be conscionable at the time they
are writteq and allowing, after the fact, waiver to moot unconscionability
challenges is the exception, not the rule. Parties should not be able to load their
arbitration agreements full of unconscionable terms and then, when challenged in
court, offer a blanket waiver. This would encourage rather than discourage one
sided agreements and would lead to increased litigation. Any other approach is
inconsistent with the principal that contracts — especially the adhesion contracts -
common today — should be conscionable and fairly drafted. [293 P.3d at 1202.]

The Defendant has cited several cases for the proposition that an offer to pay the costs of
arbitration moots the issue of effective vindication. The Defendant cited the case of Large v.

Conseco Fin. Servicing Corp., 292 F.3d 49 (1st Cir. 2002). The Large case is distinguishable,

however, for twojrcasons. First, the arbitration agreement in £hat case was silent with respect to
costs and fees. The lower court found that, because the agreement was silent as to costs and fees,
it would be “too _speculative” to conclude that arbitration would deny the Plaintiffs an effective
vindication of théir rights. 292 F.3d at 56. Secondly, the Iqwer court found that the Plaintiff had

not met her burden of proving that the costs of arbitration would be prohibitively expensive.

0082



Apparently, thé Plaintiff filed no affidavits concerning the costs ;f arbitration. The Court of
Appeals then mentioned that the Defendant had offered to cover the costs of arbitration. This
offer, however, was not necessary to the holding. Therefore, the Court’s reference to the offer is
dicta.

In the present case, the arbitration agreement is not silent as to costs and fees. It
specifically calls for the arbitration to take place in Columbia, South Carolina, a good distance
from where the transaction took place and it requires a sharing of‘the arbitration costs under the
AAA’s Commercial Rules of Arbitration. In addition, the Plaintiff in the present case has
submitted an Affidavit showing that he cannot afford these exorbitant costs of arbitration either
as an individual or as a class. |

The Defendant also cites Nelson v. Insignia/ESG, Inc., 215 F.Supp.2d 143 (D.D.C.

2002). In that case, however, the Court stated “there is no evidence in this record that the fees

associated with arbitration will potentially prohibit the Plaintiff from arbitrating her claims.” 215

F.Supp.2d at 157. The Court’s comment concerning the Defendant’s offer to pay arbitration

costs was nothiné more than dicta.

Defendants also cite the case of Rowe v. AT&T, Inc. C/A No.: 6:13-cv-01206-GRA

(D.S.C. 2014). In that case, however, the Plaintiff failed to submit any evidence on her ability to
pay arbitration fees and costs. The Court’s mention of the Defendant’s offer to pay the

Plaintiff’s arbitration costs was unnecessary to the ruling and therefore it is only dicta.

The Defendant then cites Zuver v. Airtouch Communications, Inc., 103 P.3d 753 (Wash.
2004). Once again, that case specifically states that the Plaintiff failed to provide any evidence

of arbitration costs or her ability to pay those costs. 103 P.3d at 763. Furthermore, Zuver was
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distinguished and implicitly overruled.on the issue of Defendant’s offer to pay costs in Gandée V.

LDL Freedom Enterprises, Inc., discussed above.

To allow the Defendant unilaterally to change the terms of the Arbitration Agreement and
thus reﬁoactively save the entire agreement is an absurd result. The Defendant’s offér to
“waive” the objectionable provisions of its unfairly drafted arb‘itrat.ion agreement is nothing more
than an attempt to re-write the contract. Nearly all of the cases dealing with arbitration on a
State and Federal level make some mention of the Court’s desire to honor the contract entered
into between the parties. The Courts will not allow either party unilaterally to re-write the

arbitration agreement. The United States Supreme Court has repeatedly held that “Courts must

‘rigorously enforce’ arbitration agreements according to their térms.” (Emphasis added.) Dean

Witter Reynolds. Inc. v. Byrd, 470 U.S. 213, 221 (1985). If the Courts “rigorously enforce”

arbitration agreements over the objection of the consumer Plaintiff who did not draft the
agreement, then the Courts should even more “rigorously enforce” arbitration agreements over
the objection of the corporate Defendant who drafted the agreement. “Rigorous enforcement”
cuts both ways. For any Court fo accept a Defendént’s “offer” to re-write the contract and pay
for arbitration costs would undermine the principles of contract law. To allow the drafter of the
contract to chang;: it after the fact would certainly put justice on its head.

It is no accident that the Defendant drafted its arbitration clause to apply the AAA’s
Commercial Rules rather than Consumer Rules. The Defendant desires to have a chilling effect
on the bringing of any claims against it either in Court or in arbitration. To allow the Defendant
to “offer” to pay costs on a case-by-case basis would effectively force all Plaintiffs to incur the
costs of filing an action in State Court in order to force this offer. If, for example, the Plaintiff

here had brought the action initially in the AAA, and not State Court, the Defendant would have
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had no motivation to “offer” to pay the costs and fees of arbitration. The Defendant wants the
Court to approve its selective enforcement of un(':onscionable‘- provisions of the arbitrétion
agreement, |

The attorneys for the Defendant in this case ha\"e admitted their desire for selective
enforcement by their own Affidavit. The Defendant has provided an email chain between the
Defendant’s attorney and the AAA, concerning two other cases against auto dealers. (See
Exhibit B, attached to Defendant’s Motion,) The Defendant’s attorneys attached this exhibit

along with the Affidavit of Mr. Reibold to attempt to show the Court that the AAA may apply

- the Consumer Rules even where an Arbitration Agreement calls for the Commercial Rules. An

arbitration agreement with a fee-splitting provision cannot be saved by the Defendant’s argument
that the AAA might )possibly disregard the fee-splitting prbvisic’m. See, e.g., Slatlen v. Jim

Glover Chevrolet Lawton, LLC, Case No. CIV-15-1180-D (W.D. Ok. 2016) (Court denied

arbitration where Plaintiff coulci not afford costs of arbitration, agreeing with the Plaintiﬁ' that
she should not be “at the mercy of the arbitrator’s discretion as to whether to defer or reduce her
share of the arbitration fees...”) |

In his email to the AAA, Attorney Reibold does not offer to pay the Plaintiff’s costs in
arbitration. He a;:gues forcefully for the AAA to apply the Commercial Rules. He states, “the
parties expressly called for the Application of Commercial Rules in the arbitration agreement,
making Commercial Rules applicable. ... To the extent there is doubt, we believe the doubt
should be resolved in accordance with the arbitration dgreement, which specifies the application
of the Commercial Rules.” This argument proves that the Defendants want the ability to
selectively cnforée arbitration agreements. In the “Allen v, Hoover” case mentidned in the email

chain, it was in the dealer’s best interest to insist on the Commercial Rules. In the case at bar,
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however, the Commercial Rules are not in the dealer’s best interest because the cost-splitting

provision of the Commercial Rules is the basis.for the Plaintiffs effective vindication argument.

In the “Allen v. Hoover” case cited in the email chain, the Plaintiff initiated the arbitration with

the AAA and, therefore, made no argument on effective vindicafion. Therefore, there was no
incentive for the dealership in that case to offer to pay the costs of arbitration.

Mr. Reibold’s Affidavit and email chain show convincingly that Defendant dealers want
to selectively en%orce this Commercial Arbitration language to achieve a chilling effect on
consumers. Dealers will argue for the Commercial Rules when it suits them and against the

Commercial Rules when it works against them. The Defendant Dealer in this case should not be

allowed to re-write the contract or selectively enforce unfair provisions of the contract.

CONCLUSION

For the reasons stated above, the Plaintiff requests the Court to deny the Defendant’s

Amended Motion to Compel Arbitration,

KELAHER, CONNELL & CONNOR, P.C.

AR A .

/I Sidney'@onnor, IV

" Pogt Office Drawer 14547
Surfside Beach, SC 29587
(843) 238-5648 '

sconnor@classactlaw.net
w2 Attorney for Plaintiffs
February /) , 2017
6
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Rest

RULES OF CIVIL PROCEDURE

45.  Subpoena.

46. . Exceptions Unnecessary.

47,  Jurors.

48.  Juries of Less Than Twelve; Majority Verdict.

49, Special Verdicts and Initéirogatories. - ’
50.  Motion for a Directed Verdict and for Judgment Notwithstanding the Verdict.
51.  Instructions to Jury: Objection. '

52.  Findings by the Court,

53,  Masters and Special Referees.

RULE 38. JURY TRIAL OF RIGHT

(a) Right Preserved. The right of trial by jury as declared by the Constitution or as given by a
statute of South Carolina shall be preserved to the parties inviolate. Issues of fact in an action
for the recovery of money only or of specific real or personal property must be tried by a jury,
unless a jury trial be waived. ‘ : ' '

(b) Demand. Any party may demand a trial by jury of any issue triable of right by a jury by
serving upon the other parties a demand therefor in writing at any time after the commence-

" ment of the action and not later than 10 days after the service of the last pleading directed to

such issue. iStich demand may be endorsed-upon a pleading-of the party.

(c) Same: Specification of Issues. In his demand a party may specify the issues which he
wishes so tried; otherwise he shall be deemed to have demanded trial by jury for all the issues
so triable. If he has -demanded trial by jury for only some of the issues, any other party within
10 days after service of the demand or such lesser time as the court may order, may serve a
demand for trial by jury of any other or all of the issues of fact in the action. '

(d) Waiver. The failure of a party to serve a demand as required by this rule and to file it as
required by Rule 5(d) constitutes a waiver by him of trial’by jury. A demand-for:trial ‘by jury
w«;d‘;Ma’s';;{t"i‘g;réin,;‘provi‘fcltfcfﬁ-rx‘ixé}j':“ffoi‘ft‘;be‘.'?v_{z’i't}i‘&lx,"_’a’“y\‘?j,ijyj(i oiit the:consent.of the'parties, except where
an opposing party is in default under Rule 55(a). TemEmeemes '
This Rule 38 is substantially the Federal Rule. The last sentence is added to Paragraph 38(a) to preserve the language
of Code § 15-23-60. Paragraph 38(e) of the Federal Rule, referring to admiralty and maritime claims, is inapplicable to

State practice.

Library References

Jury &9, 12 to 24.5, 25, 27.
" Westlaw Topic No. 230.
C.].S. Bankruptcy § 310,
C.1.8. Civil Rights § 660.
C.1.S. Declaratory Judgments § 152.

C.].S. Grand Juries § 16.

C.1.S. Juries §§ 4 to 15, 19 to 21, 23 to 166, 169 to 209,
212, 215. ' .

C.].S. Summary Proceedings § 8.

Law Review and’Journal Commentaries

Annual survey of South Carolina law, practice and procedure. 40 S.C. L. Rev, 172 (Autumn 1988).
Notes of Decisions

Action for money damages 3

Appeals. 8

Counterclalms 5

Cross clalms and third-party claims 6
Demand for jury trial 2

Findings of master 4

Preservation of issues for review 9
Right to jury trial, generally 1

) Walver 7

1. Right to jury trial, generally
Mortgagors' demand for jury trial in foreclosure pro-
ceeding fled against them by assignee of mortgagee in

connection with their counterclaim for fraud was timely,
as owners'.demanded jury trial in their answer to assign-
ee’s amended complaint when they asserted their fraud
counterclaim for the first time, such that demand was
made ‘within 10 days of service of last pleading, as re-
quired by rule. ‘Mortgage Elcctronic Systems, Inc. v.
White (S.C.App. 2009) 384 $.C. 606, 682 S.E.2d 498. Jury
&= 25(6)

Purported wife was entitled to jury trial ‘on widow's
claim for conversion, in action brought by widow against

purparted wife alleging conversion and wrongful with-

holding of certain funds and personal property due the
widow of deceased husband; purported wife properly en-
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
‘ : ) ‘
COUNTY OF HORRY ) Civil Action No. 2015-CP-26-8921
)
Marcus Kevin Grant, individually )
and in a representative capacity for )
all other similarly situated, )
| )
Plaintiff )
) ANSWER
~ ) +(uiy Tiial Reiuested)
Jud Kuhn Chevrolet, )
)
Defendant. )
)
Defendant, answering the Complaint of the above-named Plaintiff, hereby alleges as
follows:

FIRST DEFENSE

1. Each and every-allegation of the Complaint which is not hereinafter specifically
admitte,d'or denied is denied. |

2. Defendant lacks information sufficient to form a belief as to the truth or .accuracy
of the allegatioﬁs of § 1 of the Complaint and therefore denies the same.

3. . Defendant admits § 2 of the Complaint.

4, Paragraph 3 of the Complaint states a legal conclusion which Defendant is neither
required to admit nor deny. |

5. Defendant denies § 5 of the Coﬁxplaint.

6. Defendant admits so much of § 5 of the Complaint as alleges that the Plaintiff
agreed to pay a closing fee §r administrative fee in the amount of $.399.00.

7. Answering 6 of the Complaint, Defendant states that S.C. Code Section 37-2-

307 speaks for itself, and denies § 6 of the Complaint to the extent inconsistent therewith.
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8. Paragraph 7 of the Complaint states a legal conclusion which Defendant is neither
required to admit nor deny,

9. Answering § 8 of the Complaint-, Defendant states that the Complaint speaks for
itself. |

10.  Paragraphs 9 through 14 of the Complaint states pure conclusions of law
unsupported by any facts which Defendant is neither required to admit nor deny. To the extent
that 1 9 through 14 of the Complaint can be construed to allege the existence of any fact,
Defendant denies {9 throughr'l4 of the Complaint.\

11 Answering § 15 of the Complaint, Defendant incorporates by reference 1M1
through 10 of this Answer as if stated verbatim herein,

12, Defendant admits so much of § 16 of the Complaint as can be construed g:o'é.llege
that it is a.motor vehicle dealer as defined in the Dealers Act, S.C. Code Ann. § 56-15-10 et seq.

13. | Defendant denies Y 17 through 19 of the Complaint. -

14, Answeringﬂ 20 of the Complaint, Defendant denies that Plaintiff is entitled to
relief. | |

SECOND DEFENSE
(Mandatory Arbitration)

15.  Plaintiff’s claims are subject to mandatory arbitration.

THIRD DEFENSE
(Representative Capacity)

16. Pursuant to the arbitration clause in Plajntiff's contract, Plaintiff cannot serve as a

class representative or assert claims in a representative capacity.

FOURTH DEFENSE
(Voluntary Payment)

17.  Plaintiff’s claims is barred under the voluntary payment rule.
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FIFTH DEFENSE
(Rule 12(b)(8))

18.  Plaintiff’s claim should be dismissed because another claim already exists
between ;he same parties on the same claim. Plaintiffis a putativé member of a class action filed
against Defendant concerning closing fees in Aiken County, State of South Carolina.

SIXTH DEFENSE
- (Standing/Capacity)

19.  Because an action already exists filed by another who purports to represent the
Plaintiff in this case, Plaintiff lacks standing and/or capacity to maintain this action.

SEVENTH DEFENSE
(Unconstitutional Statutory Provisions)

20. S.C. Code Ann, § 37‘-2-307, a8 construed by the South Carolina Supreme Court in
Freeman v JLH Investments, is unconstitutionally vague.

EIGHTH DEFENSE
(Rule 12(b)(6))

21, Plaintiff’s Complaint fails to state facts sufficient to constitute & cause of action
for violation of the Dealer’s Act, S.C. Code Ann. § 56-15-10 et seq.

NINTH DEFENSE
(Rule 23, SCRCP)

22.  Upon information and belief, Plaintiff will not be able to plead and prove the

prerequisites for maintaining a class action under Rule 23.

TENTH DEFENSE
(Exclusive Remedy) \

23.  The South Carolina Consumer Protection Code provides the exclusive remedy for
alleged violations of Section 37-2-307, Moreover, upon information and belief, the Consumer

Protection Code does not authorize a representative action in this case.
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ELEVENTH DEFENSE,
(Cornphance with S.C. Code §§ 37-6-506(3), 37- -6-104(4), Safe Harbor)

24.  Closing fees charged in motor vehicle transactions are authorized by the cloéing
fee statute and the accompanying administrative interpretation. At all relevant times, Defendant
complied with these requirements? and/or the administrative interpretation, and therefore should
be entitled to safe harbor protections of the Consumer Protection Code.

ITWELFTH DEFENSE
(Section 37-5-202(7), Good Faith Error)

25.  To the extent that any violation of the Consumer Protection Code occurred, which
Defendant denies, such violation was unintentional and resulted from a bona fide error not
withstandihg the maintenance of procedures reasonably adapted to avoid the error.

THIRTEENTH DEFENSE
(Filed Rate Doctrine)

26.  Defendant has been required to and did at all relevant times file the maximum
amount of its closing fee with the Department of Consumer Affairs. The Depa.ttment of
Consumer Affairs has accepted and approved the filed closing fee. Plaintiff’s claims are
therefore barred by the filed rate doctrine. |

FOURTEENTH DEFENSE
(Injury Reasonably Avoidable)

27.  Plaintiff’s injury was reasonably avoidable. He was aware of the closing fee and
had the option to walk away from the purchase. Asa result, no violation of the Dealer’s Act
occurred.

FIFTEENTH DEFENSE
(Statutory and Punitive Damages Unconstitutional)
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28.  Anaward of statutory double damages or punitive damages in this case would
. violated the 5", 6", 8%, and 14" Amendments of the United States Constitution and Article 1,
Section 3of the South Carolina Constitution,

SIXTEENTH DEFENSE
(Comparative Negligence)

29. Plaintiff is barred from relief in whole or in part by his comparative negligence.

SEVENTEENTH DEFENSE
(Mitigation of Damages)

30.  Plaintiff is barred from reliefto the extent that he failed to mitigate damages.
WHEREF ORE, having answered the Complaint, Defendant prays that: |
a. ‘the Complaint be dismissed with costs assessed against the Defendant; and

b. for such other and further relief as the court deems just and proper.

Respectfully submitted,

Robert /. Reibold
WALKER | REIBOLD
Post Office Box 61140
Columbia, SC 29260
(803) 454-0955

ATTORNEYS FOR DEFENDANT

L7/9 2016
/

CERTIFICATE OF SERVICE
"he widersigned hereby certifies that a true copy of
¢ goidgalacument has been served upon al

- by maiting a copy properly
ytd szc
t[us __

d with suf).wglt pOfmge |x<21 thereto
Walker & Retfic //Mneys at Law -
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS

COUNTY OF HORRY Civil Action No. 2015-CP-26-8921
Marcus Kevin Grant, individually

and in a representative capacity for
all other similarly situated,

Plaintiff TO COMPEL ARBITRATION
v.

Jud Kuhn Chevrolet,

)
)
)
)
)
; |
) AFFIDAVIT IN SUPPORT OF MOTION
)
)
)
)
)
)
Defendant. )
. )

gﬁs‘\‘ﬁl

deposes and says that:

I I'am over 18 years of age, am competent to testify, and have personal kni

of the matters set forth herein. I have read the Complaint filed in this action. X

2. - | In July of 2}013, I was the finance manager for the Defendant Jud Kuhn Chevrolet.
3. I was involved in the transaction involving’_Marc,u:s_uGrant‘ described in the
Complaint. '
4, Attached herets/are' true and accurate copies of the following documents

which were executed in Plaintiff’s transaction:.
a. Retail Buyer’s Order
b On Star Subscription Confirmation

c. US Key Replacement Plan; and




d U.S. Treasury Check endorsed as partial payment.

__Anpe i
e Smith—" 1

“SWORN TO before me thls .mmmu,,
SPREK o"'

\\\,\\SSIO/V O & -~

N y I~ Sy H O TA R ‘f
Notary Pubhc for South §,alt§n

My Commission prue:é ‘%‘f @'1&0

.. Saq%\glh

LITTTIM "““

. o
""""""
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RETAIL BUYERS ORDER

Saloaman SUSAN I RORGERS .

D/Eserar®) JUD KUAN CHEVROLET /20
e ) » PHONE: (843)398-4400 - DataOrdered 07/06/20%3_ . ___
CHEVROLET, (843)
HERAhntrth 3740 HIGHWAY 0 EAST Dato of Dollvéry 070513
ass . LITTLE AIVER, SC 20586
CUST #:51949 Drivor's License # QNRNRARAT | _
DEAL #:53418
Purchaser(s) MARCNS KLvIN GRapy e E-Mall Addrass
Purchaser(s) _ . Home Phone # (843)250-5304
Address . 1B0% _MERILE T Work Phone # . (843)752-4810
City MULLINS . e 88 CounylORRY Zip 29574 _
Entor my order for: Yr, 2010 _ Make CHEVROLET. Model CAMBRO | Type ZPR.CLE_ .1 Colar RED JRE,

Stock RIS, . _ Miloage 15642 Serul# ... 2611CL KVORIL25266 .
DISCLAIMEN OF WARRANTIEY BY 00ALEI: Hi Dok 0EEA WwANLHE, H 30

Ty sahlels in AL e tHo10d by o snanet setur, m.'al."xnmxu no I'XMESZ'\W' ":Aﬂulgl‘;;
E i it aciwar, ! :
OFTHE MaTORVRILGLE, PRIGE L 27900100
Tiv darn 4y meing whiely 4y AGt1“ABIB* 000 * VI ALL FAULTS® pry DEAL 1t HEREGY —
CXPHESALY INBCLAE ALL WARS RTIES, EHEN RXPREGS OR RIPLIED, INCLIIGING ANY ”
IMPUEDWARRANIIS OF MEACHANTANILITY DR FIIHESS fOn A PANTIEULAR PiKIpOBE, B —— - . -
DEALHA HEMIIER AGSUAES HON AUTI IZES AHY OTHEN PRAGY S oy gy . - .o
orM.ER lMI{EIJA:lI‘."V i ceon'ugcrm:} \«‘a’mnan n‘Xu:r”F"rv:sn\lce{:gr?&.hmu’csmga ELBCTRONIC_PrrriG. | U N R
intusa i et el 1 SR Al R .
FRGATD, G MCOME, ON INCIOENTAL PALAGED. ' SR [TOTAL PRIGF —— 21821118
THE IHFONATION MUubiAYED O YHEIRDY, FONM FOR THISVGINCLE 18 PART QN THIS -
COHTRACT. IIFONMATION OF THE WO FON (Ve nREs sy GO BATY P IHAQEMLO.WANQE roweounty /A
INTHR CONYRACT OF SALY, )
- SUBTOTAL/TRADE DIFFEHENCE | 2792115
Mon Holdor Gy ¢ ryaie Al : T T
Addrecs PO BOX 182673 - ~. |ABMINIGTRATIVE FEE. Jdepm
Cly ARLINGTON -
CLARLINGTON \ " N
sinin ) " [TOTAL (AMT. 0 BE TAXED) B20f1s
e -~ . SALESTAY S0 % | agq on___..
IF TRADE-IN IS INVOLVED PLEASE 8I1GN AIFIDAVIT ON PAGE 5 )
Alowance T T e 1/n T |TAG & TITLE FEES ‘ 11500
Pl _____N/6 Goodunit T T TQTAL CASH PRIGE 15|
Payoll Quoted By -
Batance Owor To BALANGE WD ON TRADE R 7] S
Slreat cih st -
feo’ - Iy e e e Mn‘.. e REBATE /A
Account No,
Mako Used Car Yoar ... |CASH DUE ON DELIVERY L 2300000
Setinl No,
Modal TOTAL GASH DOWN PAYMENT 250000
Milange UNPAID BALANGE R 26236118
o e — T TR G EREDT LRE D
- . PN ' /A
PURCHAGER MAY GHOOST THE PERSON WHICH THE INSURANGE I | AR AUy
13, QTAINED : 0/R
B . . . T AR AYRVICE CONTRAGT
NAME OF INSUREN W/A
W T TR
POLIGYRUMUER =~ e o B [ [ S
w 1on
PUACHASER 15 NOT ARQUIRED 1O GOTAIN CREDIT TFF INSURANGCE | 104y RGeS S0 AGeHINTS -
GOVERAGE ANDAON A & 4 INSURANGE AN TO OTHENS ON YOUN DEHAL" /A
TOTA: UNPAID AMOUNT FINANCED 20623615

ARPANATION NEGUIRED BY 1115 AQHEEMENT. 110 pattiins ngurd 10 inviond of Whgatinn (7 2 roaned, any e, contaatsy Or Galin akiing ol o o Ml-\"‘"tdl "
tha aale of Bie ietm 9015 % of 10 iy Parchian Cldor, ‘relin’ng Min valldty ar tnck thagaal ol (s tadam, of o Aty oibof dertumesd of nurcw_unn! batvnpr U piiios m-‘i oy
16 tfin zaiii ol tho inotor vehitro, or 10 ony e dorument oe Attianmant hatbwnan (B prvting rafnibg 1a dia makor vahict, Inchabog the ‘.N.\lllta: il lnlulhllll"l‘t\:l‘l|l::ﬂl‘-' any,
'l by woiliu by bning noliinatin iy iha A Apitrnian Asenalakon, ndnr ile & Adstunlion tugne. Surh rhafl hw . i "r mnh:i
GG Each party w4l poy B4 own casiy, anil iy Bty e chargad Dyt Aminlean Aditinkon Atpeviation araft b npdl gvanly batwnnn (re patllay: Any jeignitant on g v

toatian ty Ao Bitihatu sy bo enlorad ity ¢t of competanl jwiideting

THIB PUHCHABE ORDER IG FINAL YITH REGARD Y0 PRICE and shall not b olfooled by ony markeling program, including bul not #mifod Lo toupons, spacial Incantives,
tabates ar spaatal Ananrdng pioyrany, ,

"l"HIB AGREE‘ME‘NY’IE NOT BINDINQ UHTIL ACCEPTED BY DEALER'S AUTHORIZED REPAESENTATIVE, IF ACCEPTED, DRALER 81IALL NOT D$ ggﬂeé;ﬁbﬂ‘;g
S8LL YHE MOTOR VE)IiCLE UNTIl. COMMITMENY I8 04 TAINED DY A BAKK On FINANCG GOMPANY TO PURCHASE A RETAIL IMOTALLISEHT cDﬂIﬂAn o arcH e
PARTIES HERETO OASED ON THE TERMS HERKOP ANN THE PARTIES BIGN SUCH REYAIL (HSYALLIAENT CONTAAGY QR UNTH. PURGHASEN DA'YII T o H e
AMOUNT SHOWN ON PAGE 1 A THE UALANCE OUE APTERYRADEN OR DOWN PAYMENT. 1! actapled hy dostar, Doster unumm«:p lo'oxtm‘wdn:t::l:‘l': Purshasot, and this
Potchian Crdns ahap s tia conghund 2 0y dyrasmank 1 axionit mich S1eat, Howovar, Rontnr rossrvas the rphl aa ite tolo ajtion sndd dizeigton, tn aste 3

THE ADDITIONAL TERMG AND CONDITIONE ARE {NCORPORNATED (Y ARPERENCE, WHICH MEANR YHATTHEV ARE PART OF THI9 OOHYRI\C'Y d;lg'(r's:,lro';'ﬂg:
WHNE PANIED ITERE. PUNCHASEA ACKNOWLEOCES AECEIMT OF A TAUE AN COMPLETED CORY OF TIHS PUNGHASE ONDER, AHD Alg]ﬂl(lﬂlms lvl 3
PURCHASEN': CREDIF ANO EMI'LOYNENT HISTOHY AND THE RELEARE OF INFORMATION CONGERNING BUCH ORBOIT AND ENPLOYMENT HISTORY.

womcuf.-r"');ywmmr.orm‘:TZ'”»»A""/V""m-nunmmhzn. A 08 eavetdULY 2013
5 ps? g
hnrlmmz ./;tk.'.'fft '/{' ’\ﬁfﬁ’.‘.{.’_. .

MARCUS KEVIN GRANT

(PR . X 111 1T 1101 ."/.A,, S
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ny: — e = RSP S
ADDITIONAL TERMS AND CONDITIONS ON PAGE 2
LIENHOLDER
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ADDITIONAL TERMS AND CONDITIONS

1. DEFINITIUNS: As usod I this Puschice Ordar the toims {0} "Doalae” shull mnan thal Doalos vhich s minud on paon + horeof, viveh apat
lizoome v parly to this Tgreomant only whan an aultionzng roprosentaliva of the Dealne signs pory 1 {b) "Purchasor shall moon Qny phrly signlng this
Prtchnza Qrelar as sueh on hrvje { heroo, insluding the ConvPrichasoe, o iny; {0} "Petpnay maans & molor valiicin which was origirmlly sold by Ihg
manminaiier ine eanim) pUIpaRes and inter mpurchusag by ther antlacilurer aascidor the Daaine; (1) “Factary Exnrive® mosns o malor vithicty raned and
used by tha marmtusiugng {mtar o sty ¥o Damlur; {0) "Damy® 1Mains & molar vohiclo usedd by the nmploynos of the Dogler prior 1 aaly,

2, WARRANTY OF PURCHASER: Putehanar worranis 1o Donlar (hat Ihichanor hns good titte fo any Natad frada-in vohlcln and than treda.in
vohiofa I8 frop trom any oncumbranen and all dabls axcept thosn which i aniiiad and snallically <o fortn an pago 1, 1 klitinnat amosnt Is naodn
to eluar litn of off Nons, Putchitor ngraos lo pay stich rmaunl ta tho Donlor mmodiataly. Purehaser lurthor ayfous 10 pay to Dandor the cost of eltnlning
a duplicato e 1o 1he trada-in.vaticle, I 1OCOSSHIY. Puehonnr assumen antt aproos 1o poy, uniss pendéhiied by Inw, ond unnstagn in saing or Uengn insan
Imposad on or applicabln 16 1ho ranunellsn cavorad by Ihla Purchngo Ordar, 1ogardions of whiéh Pty may have pimnmy K febilty theralor, Further
Pissnharar wareanta It Purchagor Is 10 yorts ol agjo ar olur anyl willl oxoeitn al docuiments NACASEArY (o Wil 1l 1o trudu-dn vahicto 16 iha Danler,

3. DELIVERY AND DOCUMENTARY FEL: Tha "Qolivaty auf Dacumaniney Fne* shown on pagn 1 awy ho charged by tho Donlor for
ralmhursemont of loos pald and lor sowvicos rondaratd by il Daalar for Mo Purchnanr wihich aee ant raqulred by taw 1o ha nadagnad or pridh by Doanr,
hut whleh ara custoruarily providodd by imolar vohicle Yoatnrs I e compoiilve mathetplaco. T amesint of ha fne doos npt nogorgarlly ruprason tho aclual
fauls o axponasa 1o Danlor bul Is an nsthopto Insed on Doglar expatienta. I iho amonnt 1 tnss thian Ondlor's schuul couls or axponses, then Daslsr holl
rotain tha diforenco as addlilonal ot it inmo, Doaler shull obsorb tha ditfarenen by eaducing s profl, Cxumptes of 1ho toes pald or nvigos tendorad
Include, it arg not linlind jo: cleaning Ihe vehitlg; preparing cocumonta relatert da tha salen cont . puling; sl comitling the metor vohicla
usaga tnc 1o the County Clark kansforeing thy (i 1o nny Lda-In to Denlers nama; an Innpaailon by thy Ineal shorll's office {or vohicing provionsly
rc_qiu!orogl out of state; prepnring an odometor digciogura torm, If noaclad; rluterminlng the omount of itnancod balanga, i any, awarl on nny tendo.in vohiclo
and atitnining o coteasis of 1y lon on ha vohnl fram tha wppraprinia Hisanehig insitnton; ubitninlivg anel cbotivering lieansu PIAIRg I ratinoien; soearing
physlenl dumogo Inauience if runugstod: secushivg pown n’ attarnny suthozallon whnce etk vaddlieutlon of physieal damage Inturanea; elivdent
nocosslllos aneh s meard konplig, costs of tesmporay 18gs, cosin of K:mm (diselalmor al warranty forma, kny lags, tiynrs ardvin, ate.): sulliclon amoms
of gasolina for vinlivary: and pousibin il o aharue Wisl the Oealer aivars vihen vk excoads intnry limo - sehedulorl, .4, wator leaks, alr lonla,
squealis, miing, ofc,

4. FAILUAE YO OBTAIN FINANCING: Quator is not obiigatud 1o sall uatne (hig Purahiaan Ordae untasn finaning 1s approvod Wy a tontling
Intitullon satlntnttary to Donier n Daaler's sotn dlserelion (o untll Puichasor pays the Ralanen.Ous Altar Trada-In or Down PayimonLio Dnalar in cnah),
1 approval of linancing in nol ablained or Puchaser took not pay the balanen sliewn on pigo 1 1o Dealar in cagls within geven (7)Hays from tha dnta of
Ahis.nroament, tha Purchasor shalf rolurn tha vahielo dalivarad sindar Ihls Pistchnss Oiddor, Jask Deatars | andlyr dnmag utling but niot fimitng
ta répalr of any physleal damaye ta the vohict, $1.00 por mils In axrass ol 25 milns par iy ar 150 milon, whi Ig lass, 1gs o atlornay lagn and
costa aesuciatnd with anloralng this agreamant, pius any olhor Insitto and a nntlal damagau Dontor sulfora as a resutt of o fallure to oblam
approval ol finsnclng or paymant shown an paga 1, 11 Ihg traco-in vahisin haa haan sold by Daatar, then Pyrehinzar shat be nnlitted fo relmbssoment of
the aotust gagh valun ot Iha tradn.n vahiclo, 1068 (he expsnans nndios darpagon inacrihed above, rafiardloss ‘of the amount of iny Nadn atlowanoa ailine
diseinent allownt by tha Denlar. Purchasor hprnua o Indomnily nnd swve Doalar frnm liobUity for aivy.nned 1l dubt, of Heptlonn, d L Glading, doads;,
acllans, sulls, pravuciings or juclgoments of any kind o natura, tirising direally or Indiraetly fsm, na n ronulf ol, or olorwlse connaaled with \in Prrchage
Quelor or Purelingass puasnnsion of the matag vahllo, ay voll an froming cosin, Inckiding reagannblo allnroy luon, of delonting agabinl them, Muchasar
shall malntaln In tull furce and affoet IN8UIANRG 10 covar damaga fo-the malaz vahicio and Kablllly atistor fram the opeention of the sanm.

B. INSPBCTION AND ACCEPTANCE OF VBHICLE: If iha matut vohicia purchased Is a nuaw vehicle, It Is posalbia ar somg minor Reratihes,
clonls, or damagn may hava oceuread 1o tha vohitla:as n tamil of sldpphsfy, Thoe unlig agn Inspnciad upon arvat st e donforshipy, skt o af the minar
tlaman excapt hn sltghtant of (faws In cascaotod In Qoaters ahap wsing authorkzod Iucloty persannnl. Dealer agroos 1o Insnect tho velicla with Puachnurs
at1ho hno of dotivary and discuse any at thate loms, sheuld Purchosor roguest,

W tha molor vohicis bolng purchasyd Is a-used vehicin, Purchnsar aceopts I In s prasont eondltian, Horrunn the vahlicls 19 used, It ls pagalblo
thal Il has rmvlnus body, struchienl, ar machanicat pokitome and has boon repalrad, Purchager aeknowledpng 1ho tgt was oflered to olnin an
Indopendant inspoction nnd avituation of tho vahicie 10 datarming tha nature or oxtent of Any prlof repairs, Tha wsod voliitio may also have previously
hoon lesued a robyll o anlvago tile from n yinle ticnglng authorlly prlnr 1 thn Doalpr's purchnss tharmnl, .

IN BITHEA CABE, THE PURCHASER, BY EXECUTING THIB DOCUMENT, ACKNOWLEDGES THAT PURCHASER HAS INSPECTED THE
VEHICLE ITBELF, AND ACCEPTS IT IN T8 PRESENT CONDITION, IN BOTH PHYSICAL APPEARANCE AND MECHANICAL. OPERATION.

6. MOTQR VEHICLE AIR CONDITIONING UNIT: I 1ho moalor vahiatn bolng purchasod I8 n uned vahloia, Putchasor imdorsantds thnt it inay ha
aquipnad with g aly conditioning unit which requires o aligotant known as CFC.12, commonly knovin s Fioon, Purchagar acknovArtgan that lodaenl
Inw peolibits (e vallt pratiih) the furllsor peahintlen u! Froon, If iha ale nondlilnning unli matires rapnlr of major sotvice, It mny bacoma nnenssiy fo convarl
1o usn a colilgarait other thon Froan, Purchasnr neknnwindges at thn onllto ennt of auah repnir nndlor eanvarslan shati bie barnn by Purchaser ghall have
no abligation ralating 1o tha atr'conditfontryy wnlt' o it corvorsntion al any.tinad now or In the futisra; Piabasir may atitatn a dntailed publication nn this
seihinct from w Unliad Sinlag Ewlanmonlal Protantion Agency, Tne Qllice of Alr and Racdintlon Shralospharie Piotestion Dlvising.

7. ADDITIONAL DOCUMENTS: Tho Purchagar, balar-or allime of dalivary of hin motar vahlelo covaray by livig Purchase Oudar, will axornae
auch other lmais of nepunant of dacumonts as iy Lo railteit y ha lasma and conditlons ol s Purehinse Urdar, )

8. CONSEQUENTIAL DAMAGES: PURCHASER BHALL NOT BE ENTITLED TO RECOVER FRAOM DEALER ANY CONSEQUENTIAL
DAMAGES, DAMAGES TO PROPERTY, DAMAGES FOR LOSS OF USE, LOSS OF TIME, L.OSS OF PROFITS, LOSS OF INCOME, OR ANY OTHER
INCIDENTAL DAMAGES, ) . -~ .

8. FINALITY OF AGREEMENT; Putehasor agroan Whal this Purghasp Order inenwrilng nfl of tha tarms ad condiiions on bolh pages hernol, and
any olher docuriontn sgnind by Purchasor on s Untn (and any ololl nsfelimant contmel ns dovcribor! bolow) cancels and-suporcedns nny prlos
agreamanl, nndd an of 1Kis tate, ha written dosumenta Gomprisa the compiolo and axcliielva statomens of the tarme of the ngreontang rolating fo tho subjnet
matiora covornd haraty, This Purchies Ordaf can bin imadifind only by a viditng siynod by th partios hernto of the duly authorlzord reprosontativas of toe
pintiog, Purchaner I8 not rafylivy upon any opliion, feanian, otalamant, of ropeanotition madn hy any salns pussin of oltinr umployee of tho 10slar thal
I8 101 g0t oul In the wiilllon ag . 1l any proviglon In thege anre In elntnrminad 10 ha unanloreantsa, ing ramalning provislona shall ramals In
tull forco.-and ollsg:t. Tha valldity, constuciton and anlgicantila of theso agranmants siall bo governad by Ine lawrs of Seuth Caroline except to tho exlem
thatl such taws o suporaattor by fadsral law,

PURCHASER AGREES TO PAY ANY DIFFERENGE (SHORTAQGE) BEETWEEN THE BALANGE DUE ON TRADE-IN {SHOWN ABOVE], WHICH
I8 THE PAYOFF GIVEN TO DEALER BY PURCHASER'S UENHOLDER AND THE AMOUNT OF THE ACTUAL PAY.OFF. PURCHASER ALSO
AGREES TO PAY ANY DIFFERENGE (SHORTAGE) IN 8ALES OR USE TAX IMPOSED (R APPLICABLE TO THE TRANSACTION COVEHED
BY THIS PURCHASE ORDER AND ANY TAX LIENS ON THE THADE-IN. ANY QVIERAGES WILL BE REFUNDED BY DEALER TO PURCHASER.

AFFIDAVIT TO BE USED WHEN TRADE-IN IS INVOLVED

Purchaser Is the sole, true und tawiyl owner(s) of the trada-in vohicle desaribad (wlth current year pald rogistratlon on page 1 of
this Petalt Buyers Order und Purchasar cartifies that thn Purchaser Is of lagal age and compatent to make this contract. Purchaser hereby
salls and translors to Jud IKuhn Pre-Owned Advantage said vehicle and Purchaser warrants Purchaser has absoluls tille thereto and that sald
vahiclo Ig freo (rom any llons or onoumbrances of any nature excep! ay disclosod on page 1 hersof, Purchaser heraby raprasents, warranties,
and guarantaes thal the frade-in vehicle has not bean damaged beyond normal wear and tear and Is not nor has it been sublect to salvage
il or to the oparalion of the laws of South Garoling or any'ather Jurlsdiction regerding salvage Uliss or vehicles. Purchaser makas the
raprasenialions, warrantion, and gunrantocs heroin with fuil knowledga and undarstanding thet the Seller harain ls relying upon them and for
the purposo of Inducing the Sallar to accepl the trada.In for tha valie slatod. Purchaser wlii transfer titla and sald trade-In vehlole upon
oxoculion of this contract or in tho event Il Is not avallable al tha lima this contract Is execuled Purchaser heraby agrees that Sollor Is glven
& power ol attornoy to apply for u duplicate certilicata of Iie 1o ransfor to aald vahiale on Purchaser's behall,

"I HAVE READ AND AGREE TO ALL ABOVE TERMS AND CONDITIONS"

Signature )MA%(".’:“‘“" . Zé/uw/ B ) e e Date p/A.
LIENHOLDER
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| VEHICLE INFORMATION
. MAKE: CHEVROLET

OnStar Subscription Confirmation L Gamaro {oji)Star
(Please give a copy to your customer) VIN: 2GIFG1EVDAS1252668 s

Actlvatlon Data: OU D

July 8, 2013 ’

MARCUS GRANT, WELCOMEI b yed
Follow the simple steps below fo begln enloying the safety and convenlence of OnStar right awayl U O . WA_L

Start by pressing ihe blue OnStar button lacated on your rear viaw mirror or console to ensure your OnStar sarvice

aclivation Is camplole, Thg advisor will:

s Offer to enroll you In OnStar Vehicle Dlagnostics at no additional charge as part of your OnStar subscription (e-maff
address required). ‘

5%51 may shate your dlagnostic Information with

your dealer by envolling In Dealer Maintenance Natiflcation, Ask your .
-dealer about thelr participation intha program.

-~
#5Offer you Hands-Free Calling minutes at a speclal promotlonal price.

,,;Answer any questlons you may have about the OnStar Service that comes with your vehicle.

3 MONTMS ON US

Vehlcle purchase Includes 3 Months of the OnStar Directlons & Connsctions Plan.
This Plan Inchides:

* Access to Onétar Hands-erse Calling * Remote Door Unlock

* Stolen Vehlcle Location Assistance
* OnStar Vehicie Diagnostics

* Roadside Aaslistance ¢ Turn-by-Turn Navigatlon (If equipped)

* Automatic Airbag 'Deploymsm Response * CHslg Asslst * Emergancy Services

" Visit onatar.gom for coverage maps, detalls and system limitations. Sarvices vary by model and conditions.

e e R e e b e e v em e et aes e e aen s B Rt e DT LT T PSR S SO o

AGTIVE ONSTAR 8UBSCRIBER DISCOUNT

'VEHICLE INFORMATION
. 1 VIN:2G1FG1EVOA9125266
)Star’  some insurance companies offer a discount for vehicles equipped with OnStar, n%?;}:r:;:\{“mm

Take this coupon to your Insurance provider to gee If you are eligible. ‘ Jﬁ!;“s‘.ng?; Dato: |
https://www‘aut'oparmers.net/apps/onstaren1*/web/ponal/homc?p _p_id=EnrollmentPortlet_,..  7/6/2013
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STATE OF SOUTH CAROLINA )b IN THE COURT OF COMMON PLEAS

) FIFTEENTH JUDICIAL CIRCUIT
COUNTY OF HORRY ) CASE NO.: 15-CP-26-8921
Marcus Kevin Grant, individually )
and in a representative capacity for )
all others similarly situated, )
)
_Plaintiffs, )
| . ) A
Vs, ) PLAINTIFFS’ SUPPLEMENTAL
_ ) MEMORANDUM REGARDING
Jud Kuhn Chevrolet, ) CLASS WIDE ARBITRATION
)
Defendant. )
)

The Defendant moved to compel Bilateral (Non-Class) Arbitration. bn July 31, 2107 the
Court ruled from the Bench that the case would go to arbitration but reserved judgment on
whether the arbitration could proceed bilaterally only or as a Class. This Supplemental
Memorandum is in support of the Plaintiff’s position for the Plaintiff to be allowed to proceed in
arbitration-as a class action.

The present case has been styled as a Class Action under the Dealers Act. The Dealers
Act specifically provides for class actions. S.C. Code Ann. §56-15-110(2) provides “When such
action is one of common or general interest to many persons or when the parties are numerous
and it is impracticable to bring them all before the Court, one or more may sue for the benefit of
the whole, including actions for injunctive reliet.”

The South Carolina Supreme Court addressed class actions under the Dealers Act in the

case of Herron v. Century BMW, 387 S.C. 525, 693 S.E.2d 394 (2010) (Herron I). The Court

found that an Arbitration Agreement which prohibited class actions in direct contravention of the
Dealers Act is against public policy. The Court noted that in addition to specifically providing

for class actions, the Dealers Act also provides that “Any contract or part thereof or practice
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thereunder in violation of any provision of this chapter shall be deemed against public policy and
shall be void and unenforceable.” S.C. Code §56-15-130. The Court went on to hold, “Stated

succinctly, the Legislature has made clear that the public policy of this State is to provide

.consumers with a non-waivable right to bring class action suits for violations of the Dealers Act

and that any contract prohibiting a class action suit violates our State’s public policy and is void
and unenforceable.” (Emphasis added.) The Court affirmed the Trial Court’é Order in result,
denying the Motion to Compel! Arbitration.

Shortly after the opinion in Herron I was issued, The United States Supreme Court

published its opinion in the case of AT&T Mobility, LLC v. Concepcion, 563 U.S. 333 (2011).

In Concepcion, The United States Supreme Court overtumed a decision of the California Courts
which invalidated a class action waiver in an arbitration provision based upon the preemption of
the FAA.. The United States Supreme Court then accepted certiorari on the Herron I case and
re.rhanded the Herron I case with instructions for the South Carolina Supreme Court to reconsider
its opinion in Herron I in light of the Concepcion case. The Sbuth Carolina Supreme Court

affirmed Herron I because the issue of preemption'had not been preserved for review in the

South Carolina proceedings. Hetron v. Century BMW, 395 S.C. 461, 719 S.E.2d 640 (2011).
(Herron II).

The arbitration agreement in Herron [ contained a class action waiver. The Court struck

the waiver on public policy grounds but implied that the waiver was severable and the arbitration
clause could be saved. The Court struck the entire arbitration clause at the Defendant’s request.
The Arbitration Agreement in the present case DOES NOT have a class action waiver.
Therefore, the present case is EVEN STRONGER than Herron [ and this Court has even more

reason to deny the Respondent’s request for bilateral arbitration.
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In 2015, the United States Supreme Court once again overturned a California decision

denying arbitration. In DirecTV v. Imburgia, 577 U.S. ___ (2015), the Court addressed an
arbitration. clause which contained a class action waiver with a self-defeating clause. The waiver
specified that the entire arbitration provision was unenforceable if the “law of your state” made
class-action waivers unenforceable. The lower court reasoned that since the law of California
did not ‘allow class action waivers, and since that rule was the “law of your state” the entire .
arbitration agreement was unenforceable by its own self-defeating terms. The Supreme'Court
disagreed, reasoning that the lower court had asked the wrong question. The court stated, “Thus
the underlying question of contract law at the time [the lower court] made its decision was

whether the ‘law of your state’ included invalid California law. We must now decide whether

answering that question in the affirmative is consistent with the [FAA].” (Emphasis in original.)
Idat_
Citing Concepcion, the Court concluded that the California law against class waivers was
invalid becausé it did not place. arbitration agreements on equal footing with all contracts. The
California law targeted arbitration agreements. The Court held, “After examining the grounds
upon which the Court of Appeal rested its decision, we conclude mat California courts would not
interpret contracts other than arbitration contracts the same way. Rather, several considerations
lead us to conclude that the court’s interpretation of this arbitration contract is unique, restricted
to that field.” Id. at . Therefore, the self-defeating clause was not triggered and the

arbitration clause was valid.
The facts of the present‘case, however, are very different frofn the facts of DirecTV. The

first and foremost distinction is that DirecTV and prior cases concerned the States’ attempts to

defeat arbitration altogether, which would frustrate the liberal Federal Policy in favor of
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arbitration as set forth in the FAA. In the present case, however, the Court has already ruled in
favor of arbitration. Therefore, the issue of class treatment is separate from the enforceability of
the arbitration clause.

The second distinction is that the -arbitration clauses in the present case contains no class
action waiver. Therefore, there is no conflict between the state’s public policy of allowing class
actions under the Dealers Act and the FAA’s liberal policy favoring arbitration. Both of these
interests can be served.

The Third distinction _is that the class action provision of the Dealers Act applies to all
situations whi'ch arise under the Act. It does not target érbitration as the California law did in
DirecTV. | The class action provision of The Dealers Act allows for a class action in any
contract to purchase a vehicle, with or without an arbitration clause. The Dealers Act was

adopted in 1962, long before arbitration became popular, In 1962, the South Carolina legislature

. could not possibly have intended to target arbitration clauses. There is no evidence in the record

to suggest that arbitration clauses were used in Automobile purchasé Agreements in 1962. The
purpose of providing for class actions under the Dealefs Act was most certainly. ;co provide a
practical economical remédy for a large group of car buyers who have suffered the same type
harm. The purpose was not to defeat arbitration clauses, or to frustrate the purposes of the FAA.

In Stolt-Nielsen S.A. v. AnimalFeeds International Corp., 539 U.S. 662 (2010), the U.S.

Supreme Court held that imposing class arbitration on parties who have not agreed to authorize
class arbitration was inconsistent with the Federal Arbitration Act. The arbitration clause in
Stolt-Nielsen was “silent” as to class action treatment in arbitration. In the present case,

however, the arbitration clauses cannot be said to be silent as to class action treatment.
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The entire agreement between the dealer and the purchaser is subject to the provisions of
the South Carolina Manufacturers, Distributors and Dealers Act (Dealers Act). The Dealers Act
is very specific in terms of the rights of consumers to band together in a class action. S.C. Code
Ann, §56-15-110(2) provides “When such action is one of common or general interest to. many
persons or when the parties are numerous and it is impracticable to bring them all before the
Court, one or more may sue for the beneﬁt of the whole, including actions for injunctive relief.”
This is a specific consumer remedy recognizing that some losses suffered by consumers may be
so small that the loss woufd not warrant the filing of a single action. The Dealers Act recognizes
that consumers are particularly vulnerable to abusive fees charged by dealers and therefore
specifically provides for consumers to band together to seek justice against these unscrupulous
charges and activities,

The arbitration clauses contained in the purchase agreement in this case cannot be read
separately from the requirements and the protections provided by thé Dealers Act. These
protections are presumed to be a part of any contract and therefore the arbitration clauses are not
silent as to whether a class action can be brought in arbitration. The provisions of the Dealers
Act are required in every Contract of Sale. As stated by the South Carolina Supreme Court in
Herron 1, the class action provision is non-waivable.

The contract was entered in Horry County, South Carolina. Both parties are residents of
South Carolina. The Defendant has a South Carolina Dealer’s license. The Defendant is subject
to the Dealers Act and is charged with knowledge of the Class Action provisions of the Act. All
parties to the transaction are aware of the application of the Dealers Act. Therefore, the Contract
of Sale is NOT SILENT as to class actions, The Arbitration Clause requires arbitration before

the American Arbitration Association (AAA), which has developed an entire set of rules for
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for Class Actions. (See discussion in Plaintiff’s Memorandum.) The Defendant is fully aware of
the AAA’s rules on Class Actions. Therefore, the contract is NOT SILENT as to Class
freatment,

CONCLUSION

The Plaintiff requests the Court to order that the arbitration may treat this matter as a

class action.

s/L. Sidney Connor, IV

S.C.Bar No.: 1363

Attorney for the Plaintiff

KELAHER, CONNELL & CONNOR, P.C.
Post Office Drawer 14547

Surfside Beach, SC 29587

T (843) 238-5648

sconnor@classactlaw.net

August 1, 2017
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IN THE COURT OF COMMON PLEAS

STATE OF SOUTH CAROLINA )
)
COUNTY OF HORRY ) Civil Action No. 2015-CP-26-8921
)
Marcus Kevin Grant, individually )
and in a representative capacity for )
all other similarly situated, ) DEFENDANT JUD KUHN CHEVROLET’S
) RESPONSE TO PLAINTIFF’S
Plaintiff ) SUPPLEMENTAL MEMORANDUM ON
) CLASS WIDE ARBITRATION
\2 )
)
Jud Kuhn Chevrolet, )
)
Defendant. )
)

Arbitration in this case must be bilateral. Plaintiff’s argument for class arbitration, while
creative, relies on outdated South Carolina cases which cannot overcome controlling federal law..
1. The FAA Preempts the Holding of Herron 1.

Plaintiff rests his argument on the fact that the South Carolina Supreme Court once stated
, that the ljealers Act contains a non-waivable right to bring a class éction. Herronv. Century BMW,
387 S.C. 525, 693 S.E.2d 392'(2010) (“Herron I”). According to Plaintiff, this holding requires
class arbitration of its own force or because it was somehow incorporated into the arbitration
agrcléement in this case. |

Plaintiff’s argument ignores the fact that the holding on which he relies is preempted where,
as here, the Fedéral Arbitration Act (“FAA™) contrpls. Our Supreme Court in Herron 1 ruled that
the Dealers Act creates a non-waivable right to class arbitration, and invalidated an arbitration
clause because it contained a waiver of class actipn rights. This holding was vacvated by the United
States Supreme Court in Sonic Automotive, Iné. v. Watts, 563 U.S,- 971 (2011).

The South Carolina decision conflicted directly with the United States Supreme Court’s

decision in AT&T Mobility, LLC v. Concepcion, 563 U.S. 333 (2011). In Concepcion, the Court
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stated that “/r]equiring the availability of class wide. arbitration interferes with fundamental
attributes of arbitration aijd thus creates a scheme inconsistent with the FAA.” Id. at 344
(emphasis added). This language is a wall Plaintiff cannot Ereach, Contrary to Plaintiff’s
argument, class arbitration cannot be required by statute in every case involving a car dealer - even
where an arbitration agreement is silent on class arbitration -- because statutorily mandated class
wide arbitration creates a scheme inconsistent with the FAA. The FAA preempts the holding on
which Plaintiff relies.

Plaintiff correctly notes that Herron [ was later reinstated because the issue of preemption
~ had not been preserved for appellate review. Herron v Century BMW, 395 S.C. 461, 719 S.E.2d
640 (2011) (“Herron 11”). However, reinstatement because preemption was not raised implicitly
conveys that, where preemption is raised, the opinion is invalid. ‘As our Court of Appeals étated
wben discussing the same class action provision of the Dealers Act at issue here:

[ajlthough our supreme court technically “reinstated” its Herron [ opinion, in light

of (1) that case’s profound preservation deficiencies; (2) the opinion of the Supreme

Court of the United States vacating Herron; and (3) the applicable holdings within

Concepcion, the Herron I reinstatement did not signify a post-Concepcion position

that the Dealers Act provision is immune to FAA preemption.

York v. Dodgeland of Columbia, Inc., 406 S.C. 67, 93, 749 S.E.2d 139, 152 (Ct.App. 2013) _
(emphasis added).

Herron I’s holding that the Dealers Act requires class arbitration is preempted by the FAA.

Because the FAA controls here, Plaintiff cannot rely on Herron I to require class arbitration either

directly or because it was somehow incorporated by reference into the arbitration agreement.

I1. Even if the Holding of Herron I Remained Valid in FAA Cases, Stolt-Nielsen
Would Still Require Bilateral Arbitration.

Even if Plaintiff could rely on Herron 1, he cannot overcome Stolt-Nielsen S.A. v.

AnimalFeeds International Corp., 559 U.S. 662 (2010). The United States Supreme Court’s
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decision in Stolt-Nielsen held that that “a party may not be compelled under the FAA to submit
to class arbitration unless there is a contractual basis for concluding that the party agreed to do
0. Id. at 684. (emphasis in original). Here, there is no contractual basis for concluding that the
parties’ agreed or that the dealership consented to class arbitration. The arbitration agreement
here provides that:

ARBITRATION REQUIRED BY THIS AGREEMENT. The parties

agree that instead of litigation in a court, any dispute, controversy or claim

arising out of or relating to the sale of the motor vehicle or to this Purchase

Order, including the validity or lack thereof of this contract, to any other

document or agreement between the parties relating to sale of the motor

- vehicle, or to any other document or agreement between the parties relating -

to the motor vehicle, including the parties’ retail installment contract, if any,

shall be settled by binding arbitration administered by the American Arbitration

Association, under its Commercial Arbitration Rules. Such arbitration shall be

conducted in Columbia, SC. Each party will pay its own costs, and any filing

fee charged by the American Arbitration Association shall be split evenly

between the parties. Any judgment on the award rendered by the arbitrator

may be entered in any court of competent jurisdiction.
'(Ex. 1, Smith Aff).. As this excerpt reveals, the arbitration clause does not refer in any way to

- class wide arbitration.

Plaintiff does not actually argue that the contract language suggests that either party
contemplated class wide arbitration. Instead, Plaintiff argues that the preempted class action
provision of the Dealers Act is somehow incorporated by reference into the arbitration agreement.
The mere fact that Plaintiff was forced to go outside the four corners of the contract to the Dealers
Act to try to fit this case under the umbrella of Stolt-Nielsen is a tacit admission that the contract
itself contains no evidence of consent to class arbitration. An external statute cannot be considered

a “contractual basis” for consent or agreement to class arbitration. As the United States Court of

Appeals for the Sixth Circuit explained, the principal reason to conclude that an arbitration clause
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does not authorize class wide arbitration “is _thét the clause nowhere mentions it.”” Reed Elsevier,
Inc. ex rel. LexisNexis Div. v. Crockétt, 734 F.3d 594, 599 (6" Cir. 2013). |

Even if the Dealers Act class action provision could be considered,.it would not allow
Plaintiff to escape Stolt-Nielsen. What the Supreme Court emphasized in Stolt-Nielsen was the
importance of consent and mutual intent to submit to arbitration in general and class arbitration in
particular because of its potential for significant rulings with very little judicial review. Stolt-
Nielsen, 599 U.S. at 684-85. The parties’ agreément is the controlling factor under the FAA. The
Dealers Act provision doesv.not speak to agreement. There is no evidence in the contract, by
affidavit, or otherwise, that parties were aware of the statute, the Herron I decision, or relied upon
the statute or decision in agréeing to arbitration. In the absence of a contractual basis to establish
that the parties both agreed to class arbitration, Stolt-Nielsen proh’ibits class arbitration.

III.  Herron 11s Outdated and No Longer Controlling.

Plaintiff"s supplemental memorandum also relies on Herron I for the proposition that South
Carolina pL;blic policy favors class action proceedings in cases under the Dealers Act. However,
this position has subsequently been rejected by the Legislature, and the class action procedure in
the Dealers Act is no longer available to the Plaintiff in ghis case.

Plaintiff seeks redress for the allegedly improper charging of a “closing fee.” (Compiaint
at 99 3-17). After the decision in Herron 1, the South Carolina General Assembly amended S.C.
Code § 37-2-307, a provision of the Consumer Protection Code entitled “Motor vehicle sales
contracts closing fees.” This amendment became effective on June 3, 2016, and significantly

changed the law regarding car dealer closing fees.
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. One such change is that closing fees are no longer actionable under the Dealers Act.
Instead, a customer alleging that a closing fee in a car contract is improper must pursue relief, if
any, under the Consumer Protection Code. Section 37-2-307 now provides in pertinent part that:
Notwithstanding another provision of law, a motor vehicle dealer who complies
with this section [S.C. Code 37-2-307] and any regulation promulgated under it
and who charges a closing fee is not engaging in any action which is arbitrary, in
bad faith, unconscionable, an unfair or deceptive practice,.or an unfair method -of
competition for purposes of Section 56-15-30 and 56-15-40 [the Dealer’s Act] with
regard to the charging of a closing fee and may lawfully charge a closing fee.

S.C. Code Ann. § 37-2-307(D)(1) (emphasis added). The amendment removes the subject matter

of closing fees from the purview of the Department of Motor Vehicles, which administers Title

56, and cedes control to the Department of Consumer Affairs. Id. at § (E)(l)> (“The Department of

Consumer Affairs shall administer and enforce the subject matter of closing fees including, but not .

limited to, this section.”). The amendment also provides a specitic remedy for alleged closing fee
violations. Id. at § (D)(3) (a consumer injured by an fmproper closing fee may assert remedies
available under the Consumer Protection Code).

That closing fees are no longer actionable under the Dealé_rs Act affects Plaintiff’s
argument in two ways. First, in asking the C‘ourt to order class arbitration of a Dealers Act <:‘1aim
involving closihg fees, Plaintiff is urging the Court to adopt a public policy which has been rejected
by the General Assembly. Second, the procedural and‘ remedial aspects of the amendment,
including access to a class action mechanism, are r_etroact’ive. Plaintiff cannot make use of the
Dealers Act class action provision to challenge élosing fees even if that provision is not preempted
by the FAA.

Statutes are ordinarily construed prospectively rather than retroactively -- unless the statute
is remedial or procedural in nature. S.C. Dept. of Revenue v. Rosemary Coin Machs, Inc., 339S.C.

25,28,528 S.E.2d 416,418 (2000). A statute is remedial and appl'ies retroactively when it creates
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new remedies for existing rights. Hercules, Inc. v. South Carolina Tax Comm'n, 274 S.C. 137,
143, 262 S.E.2 45, 48 (1980) (statutes affecting the remedy, not the right, are generally
retrospective); see also City of Florence v. Jordan, 362 S.C. 227; 233 n.1, 607 S.E.2d 86, 89 n.1
(2004) (finding an amendment concerning the exclusion of evidence results for failure to comply
with a statute was remedial).

The amendment to the closing fee statute created a ,nev.v remedy for an existing right.
Closing fee disputes were not previously actionable under the Consumer Protection Code.
Freeman v. J.L.H, Investments, LP, 414 S.C. 362, 373, 778 S.E.2d 902, 908 (2015) (closing fee
plaintiff had “no means of recovery” under the Consumer Protection Code). The amendment
provides an express remedy under the Consumer Protection Code, and therefore applies

retroactively. Given the statutory scheme, the new remedy is exclusive, and Plaintiff cannot rely

on a statutory provision which is no longer available to him under South Carolina law.

IV.  Conclusion

Arbitration in this caée must be bilateral. The arbitration agreement does not refer to class
arbitration and there is no other contractual basis on which to conclude that the parties’ agreed to
class arbitration. Stolt-Nielsen applies and prohibits class arbitration. Additionally, and in any

event, the FAA preempts the outdated South Carolina case on which Plaintiff relies.
Respectfully submitted,

/s/H. CLAYTON WALKER, JR.
H. Clayton Walker, Jr.
WALKER | REIBOLD

Post Office Box 61140
Columbia, SC 29260

(803) 454-0955

August 10,2017 ATTORNEYS FOR DEFENDANT
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
) FIFTEENTH JUDICIAL CIRCUIT
COUNTY OF HORRY ) CASE NO.: 15-CP-26-8921

Marcus Kevin Grant, individually
and in a representative capacity for
all others similarly situated,

Plaintiffs,
vs. PLAINTIFFS’ REPLY MEMORANDUM

Jud Kuhn Chevrolet,

)
)
)
)
)
)
)
)
)
)
Defendant. )
)

The Defendant has provided a- Memorandum regarding Class Wide Arbitration, which

-raises new arguments. This Reply addresses those new arguments.

I United States Supreme Court allows class actions in arbitration.

The Defendant has argued that there is no contractual basis for class wide arbitration.
This statement is incorrect as demonstrated in a U.S. Supréme Court case decided in 2013, after
Stolt-Nielsen (2010).

In the case of Oxford Health Plans, LLC v. Sutter, 569 U.S. (2013), the United

States Supreme Court, in a unanimous decision, affirmed an arbitrator’s decision to allow a class
action to proceed in arbitration based upon the arbitrator’s interpretation of the contract. The
arbitration clause at issue states as follows:
No civil action concerning any dispute arising under this Agreement shall be
instituted before any court, and all such disputes shall be submitted to final and
binding arbitration in New Jersey, pursuant to the rules of the American
Arbitration Association with one Arbitrator. [Id.]
Obviously, this particular arbitration clause says nothing about class actions. Therefore,

{
the agreement between the parties was arguably “silent” as to class actions. Nonetheless, the
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arbitrator found that the intent of the arbitrati'on clause was “to vest in the arbitration process
everything that is prohibited from the Court process.” Id. The Supreme Court went on to state
the Arbiter’s reasoning as follows: “And a class action, the arbitrator continued, ‘is plainly one
of the possible forms of civil action that could be brought in a Court’ absent the agreement.” Id.
Accordingly, he concluded that ‘on its face, the arbit.ration clause... expresses the parties’ intent
that class arbitration can be maintained’” Id.

The United States Supreme Court ruled that the arbitrator’s decision to allow this

interpretation of the contract would not be overturned under the appeal parameters of the Federal

Arbitration Act. The Court went on to distinguish its Stolt Nielsen decision by noting as follows:

“The parties in Stolt-Nielsen had entergd into an unusual stipulation that they had never
reached an agreement on Class Arbitration.” Id. (emphasis added).

In the present case there is no such unusual stipulation. On the contrary, fhe arbitration
clause in the. present case anticipg'tes that all matters which could be brought forth in a Court
system coul‘d also be brought forth in arbitration, which would include class actions. The facts of
the present case are much more compelling than the facts surrounding the arbitration clause in
the Sutter case. The arbitration clause in the Sutter case said nothing about class actions. In the
present case there is the added indicator that class actions are spegiﬁcally provided for under the
Dealers Act which has been declared to be the public policy of this state by our Courts in Heron [
and Heron 1.

If the Federal Arbitration Act unequivocally prevented class actions in arbitration, the
United States Supreme Court certainly would have overturned the arbitrator’s decision in the

Sutter case. The Sutter case makes it clear that it is the Court’s responsibility to examine the
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arbitration clause in light of all circumstances which in our case would include a specific
provision for class actions in the Dealers Act.

II. Appeals Court Decision

The Defendant cites York v. Dodgeland of Columbia. Inc. 406 S.C. 67, 749 S.E.2 139

(Ct.App. 2013) for the proposition that Herron I and Herron II are no longer good law. The

arbitration clause in the York case, however, did in fact contain a class action waiver clause.

There is no such class action waiver clause in the present case. Therefore, the York case is

inapplicable to the facts of this case. In addition, the York case was heard on June 12, 2013, just '

2 days after the Supreme Court’s opinion came out in Sutter. York does not mention Sutter.
Presumably, the Appeals Court did not have the benefit of considering the Sutter decision.

111. The 2016 amendment to the closing fee statute.

The Defendant argues'.tha-t the 2016 amendment to the closing fee statute implies that
“closing fees are no loﬁg acfionable under the Dealers Aqt.” The Defendant has misinterpreted
and/or misconstrued this amendment in a number of ways.

First of all, the Defendant states that “the amendment removes the subject matter of
closing fees from the purview of the Department of Motor Vehicles.” Defendant’s Brief at Page
5. This statement makes no sense because the DMV was never vested with z;ny regulatory
authority over closing fees. The legislature of South Carolina adopted the ﬁrst.closing fee statute
in the year 2000 in response to £he automobile dealers’ desire. to legalize closing fees. The
original closing fee statute found at §37-2-307 is entitled “Notice of Closing Fees on Motor
Vehicle Sales Contracts; Registration Fees.” It states as follows:

Every motor vehicle dealer charging closing fees on a motor vehicle sales contract

shall pay a one-time registration fee of Ten Dollars during each state fiscal year to

the Department of Consumer Affairs. The closing fee ‘must be included in the
advertised price of the motor vehicle, disclosed on the sales contract, and
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displayed in a conspicuous location in the motor vehicle dealership. (Emphasis
added.)

These two sim'ple. sentences are all that comprise- the initial closing fee statute of 2000.
Notably, it is contained in the Consumer Protection Code (SCCPC). Furthermore, the one-time
registration fee must be éaid to the Department of Consumer Affairs. There is no reference in
this statute to the Department of Motor Vehicles. The Defendant would argue that the 2016

Amendment somehow switches regulatory authority from the DMV to the DCA. Such is not the

case. The 2000 version of the Closing Fee Statute makes it clear that the regulatory authority has

always been with the DCA not the DMV. The section is still entitled §37-2-307 and it still
appears in the Consumer Protection Code. Nothing has changed about the jurisdiction of closing
fees. Attached to this Reply Memorandum is the complete 2016 Amendment, as passed.

Notably, there is nothing in the Amendment that discusses or changes any provision of the

Dealers Act. There is nothing in the Amendment that modifies or changes the availability of

class actions under the Dealers Act. The class action provision for suits brought under the
Dealers Act is found at §56-15-110(2) and remains intact. It is interesting to ﬁote that one of the
first drafts of this bill contained a provision to delete the class action provision from the Dealers
Act. See January 12, 2016 draft, attached. This proposal was rejected by the ngislature and
class actions remain viable under the Dealers Act.

Secondly, the 2016 Amendment does not change the disclosure requirements for dealers

- regarding closing fees. §37-2-307(A)(2) under the Amendment states, “The closing fee must

(emphasis added) be included in the advertised price of the motor vehicle, disclosed on the sales
contract, and displayed in a conspicuous location in the motor vehicle dealership.” This is the
exact language as in the second sentence of the original §37-2-307 act from the year 2000.

Nothing has changed about disclosure requirements.
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The Plaintiff’s Complaint alleges that the Defendant negligently violated the Dealers Act
in several particulars, including the folléwing:

b. In failing to include the closing fee in the advertised price of the motor
vehicles which includes the window sticker of the vehicle;

C. In failing to display the closing fee in a conspicuous location in the motor
vehicle dealership....

These two allegations of negligence are identical for the original statute as well as the
2016 Amendment. None of the changes in the 2016 Amendment relates to the all-important
issue of disclosure. |

The Defendant states that “closing fees are no longer actionable under the Dealers Act.”
Defendant quotes §(D)(1) for the proposition that closing fees are lawful and the dealer who
charges closing fees is not engaging in an action which is arbitrary or in bad faith. The
Defendant, however, has completely neglected the first part of this section which states “A ﬁotor

vehicle dealer who complies with this section and any regulation promulgated under it....” In

other words, compliance with the disclosure requirements has not changed. A dealer who does
not comply with these disclosure requirements continues to be subject to an action under the
Dealers Act because he is not in compliance with disclosure. The Complaint has alleged that this
particular dealer did not disclose the closing fee in the advertised price of the vehicle and did not
display the closing fee in a conspicuous location in the motor vehicle dealership. The gravamen
of the Plaintiff’s Complaint is a failure to disclose. A failure to disclose means that there is no
compliance with the closing fee statute and the dealer can be liable under the Dealers Act for
failure to disclose. There is nothing in the SCCPC or in the Amendment to the Closing Fee
Statute which states that the consumer no longer has an action under the Dealers Act if in fact the

dealer fails to disclose.
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Third, the 2016 Amendment to the Closing Fee Statute is not retroactive. A brief réview
of the legislative history reveals that the legislature flatly rejected a retroactive provision written
into the early draft. Section 5 of the January 12, 2016 proposed draft of the 2016 amendment
states as follows:

SECTION 5. This act takes effect upon approval by the Governor, and shall

- apply to any and all causes of action, including appeals, pending on January 12,

2016, which have not been reduced to final judgment, and this act shall apply to

any matter pending and unresolved on the effective date of this act.

This retroactivity provision was flatly rejected by the Legislature and does not appear in any later
versions of the bill. [t is certainly not in the final version of the bill as passed. The Defendant is
well aware of the negotiations over this failed retroactivity provision. The Defendant’s argument
for retroactivity is proved incorrect by the legislative history.

The legislature did not include a retroactivity clause, specifically because there were

numerous class actions pending against dealers across the state for failing to disclose. See, for

example, Freeman v. J. L. H. Investments, 414 S.C. 362, 778 S.E.2 902 (2015). The final

statutory language directly. contradicts the Defendant’s assertion. Section 2 of the Amendment
specifically states “This Act takes effect upon approval by the Governor; provided, however, a
motor vehicle dealer must be allowed an additionél period ot:30 days from the effective date to
comply with §37-2-307(C).” Section 2 would have been a perfect oppértunity for the legislature
to state its retroactive effect if in fact that was intended by the legislatﬁre. As a matter of fact, it
was not intended as is evidenced by the legislative history.

This argument of retroactive appiication is meaningless, however, because the
requirements relating to disclosure were not changed 'in the least. Therefore, even if the statute
were retroactive and dealers were presumptively allowed a $225.00 closing fee prior to 2016, it

still remains that the dealer has an obligation to disclose this fee to its customers. The remedy
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for this failure of disclosure is found under the Dealers Act. That remedy has not changed in the
least and therefore the Defendant’s arguments for retroactivity are irrelevant.

Iv. Not the Exclusive remedy.

The Defendant argues that the 2016 Amendment to the Closing Fee Statute provides the
exclusive remedy for consumers who might suffer an injury because of a violation of the Cl'osing'
Fee Statute. This argument is incorrect. Subsection (D)(3) of the 2016 Amendment states “A
purchaser injured or damaged by an action of a motor vehicle dealer i‘n violation of this section
or any regulation pfomulgated thereunder, may (emphasis added) assert the remedies available
pursuant to the provisions of this title.” This section does not state nor imply that the SCCPC is
the exclusive remedy for the consumer, Rathe;r, the amendment states that a consumer “may”
assert remedies available under Title 37.

The Supreme Court of South Carolina dealt with this issue extensively in the case of

Freeman v. J. L. H. Investments, LP 414 S.C. 362, 778 S.E.2 902 (2015). The Supreme Court
found that the Plaintiff in the Freeman case “pursued the proper course of action in seeking
recovery for a closing fee violation under the Dealers Act.” 414 S.C. at . The Court went

on to state as follows:

Despite the well-defined purpose to protect against unfair practices involving
consumer practices involving consumer credit transactions, {the Defendant}
identifies several provisions in the SCCPC as potential avenues for recovery.
However, none of these are applicable to the type of claim brought by Freeman.
A review of these Code Sections reveals that the remedies are directed at recovery
for specifically identified acts involving lending transactions between creditors
and debtors. Here, Freeman did not allege any unfair practice regarding the
financing of her vehicle purchased. Rather, she claimed she that she was unfairly
charged a “closing fee” that bore no relation to the actual expenses incurred by
Hendrick. Given this claim did not involve an unfair consumer credit transaction
between a creditor and a debtor, Freeman had no means of recovery under the

* SCCPC Instead, Freeman’s claim fell within the purview of the Dealer Act... .
(414S.C.at___)
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It would certainly appeeir that the 2016 Amendment to the Closing Fee Statutes was
enacted partly as a response to the Freeman case. But, it is significant that the 2016 Amendment
did not provide any additional “remedy.” Section (D)(3) states that the consumer “may assert the
remedies available pursuant to the provisions of this title,” but nothing about the “title” (SCCPC)
was actually added or modified. In other words, the holding in Freeman as to no available
remedy in the SCCPC has not changed. Although the 2016 Amendment makes passing
reference to a “remedy” it is actually illusory. The remedies provided by the SCCPC relate to
consumer credit, not to a failure to disclose closing fees. The only remedy available for the
Plaintiffs in this case is found under the Dealers Act for failure to disclose the charging of
closing fees. The present case has nothing to do with credit and, therefore, there is no remedy
provided under the SCCPC as alleged by the Defendant.

The Freeman court went on to state,

Furthermore, because the legislature enacted the SCCPC and the Dealers Act both

for the purpose of consumer protection, the statutes cannot be read in isolation.

(Citations omitted) Considering this common purpose, we believe the legislature

intended for the statutes to be construed together as it expressly provided for the

SCCPC to supplement remedies afforded to consumers in law and equity which

would necessarily include those provided in the Dealers Act.

The provision of the SCCPC which provides for supplemental remedies is S.C. Code
Ann. §37-1-103(2015) which states “Unless displaced by the particular provisions of this itle,

the Uniform Commercial Code and the principals of law and equity, including the law relative to

capacity to contract, principal and agent, estoppel, fraud, misrepresentation, duress, coercion,

mistake, bankruptcy, or other validating or invalidating cause supplement its provisions.” The

remedies provided in the Dealers Act certainly have not been displaced by the vague ineffective

language of Section (D)(3) in the 2016 Amendment to the Closing Fee Statuté. If this were the
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case, then the consumer would in fact have no remedy for a dealer’s failure to disclose its closing
fees as required by statute.

The Supreme Court concluded in Freeman, “Consequently, in reconciling the two
statutes, we find that the “closing fee” statute sets forth the procedural requirements that a dealer
must satisfy before charging a closing fee whereas the Dealers Act sets forth the remedy for an
alleged “closing fee” violation.” 414-S.C. at

The 2016 Amendment did nothing to alter the holding in the Freeman case. The Dealers
Act continues to provide a supplemental remedy (if not the only remedy) for consumers against
dealers who fail to comply with the disclosure requirements of the Closing Fee Statute.

s/L. Sidney Connor, [V

S.C. Bar No.: 1363

Attorney for the Plaintiff

KELAHER, CONNELL & CONNOR, P.C.
Post Office Drawer 14547

Surfside Beach, SC 29587

T (843) 238-5648
sconnor(cclassactlaw.net

" August 11,2017
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H*4548

Session 121 (2015-2016)

H*45489(Rat #0265, Act #0231 of 2016) General Bill, By Sandifer, Forrester,

Toole, Bales, Chumley, Burns, Hardee, Allison, Tallon, Henderson, Clemmons,

Sottile, Crosby, V.S. Moss, Jefferson, Yow, Duckworth, H.A. Crawford, Jordan,

Fry, Herbkersman, Lowe, Goldfinch, Hixon, Norman, Hiott, Taylor, McCoy,

D.C. Moss, Collins, Rutherford, Anderson, Kirby, Pitts, Corley, Ballentine,

Hamilton, Finlay, Huggins, Ott, Govan, Riley, Willis, Thayer, Felder, Hicks,

Simrill, G.A. Brown, Bedingfield, Stringer, Ryhal, King, Loftis, Hayes, Mack,

Rivers, Ridgeway, Clary, Brannon, Atwater, Daning, Bannister, Anthony,

McEachern, Mitchell, Erickson, Weeks, Knight, Cole, George, Horne, G.R. Smith,

G.M. Smith, Williams, Limehouse, Pope, Gambrell, Alexander, Stavrinakis, Newton,

White, Spires, R.L. Brown, Gilliard, Dillard and Gagnon

AN ACT TO AMEND SECTION 37-2-307, CODE OF LAWS OF SOUTH CAROLINA, 1976,
RELATING TO CLOSING FEES ASSESSED ON MOTOR VEHICLE SALES CONTRACTS, SO AS TO
REQUIRE A MOTOR VEHICLE DEALER WHO CHARGES A CLOSING FEE TO PAY A REGISTRATIO!
FEE AND THE FEE MUST BE INCLUDED IN THE ADVERTISED PRICE OF THE MOTOR VEHICLE
TO DEFINE THE TERM CLOSING FEE; TO ESTABLISH THE PROCEDURES A DEALER SHALL
UNDERTAKE BEFORE CHARGING A CLOSING FEE AND TO AUTHORIZE THE DEPARTMENT OF
CONSUMER AFFAIRS TO DETERMINE WHETHER A CLOSING FEE IS REASONABLE; TO PROVIDE
THAT A DEALER WHO COMPLIES WITH CERTAIN STATUTORY REQUIREMENTS MAY LAWFULLY
CHARGE A CLOSING FEE, TO ALLOW A MOTOR VEHICLE DEALER TO ASSERT ANY DEFENSES
PROVIDED TO A CREDITOR PURSUANT TO TITLE 37, AND TO ALLOW & PURCHASER INJURED
OR DAMAGED BY THE ACTION OF A MOTOR VEHICLE DEALER IN VIOLATION OF CERTAIN
STATUTORY REQUIREMENTS MAY ASSERT THE REMEDIES AVAILABLE PURSUANT TO TITLE 37
TC AUTHORIZE THE DEPARTMENT OF CONSUMER AFFAIRS TO ADMINISTER AND ENFORCE
"MOTOR VEHICLE DEALER CLOSING FEES; AND TO EXPRESS THE INTENT OF THE GENERAL
ASSEMBLY. - ratified title

12/10/15 House Prefiled
12/10/15 House Referred to Committee on Labor, Commerce and Industry
01/12/16 House Introduced and read first time (House Journal-page 102)
01/12/16 House Referred to Committee on Labor, Commerce and
Industry (House Journal-page 102)
01/13/16 House Member(s) reguest name added as sponsor:
Clemmons, Sottile, Crosby, V.S.Moss, Jefferson,
Yow, Duckworth, H.A.Crawford, Jordan, Fry,
Herbkersman, Lowe, Goldfinch, Hixon, Norman,
Hiott, Taylor, McCoy, D.C.Moss, Collins,
. Rutherford, Anderson, Kirby
01/20/16 House Member(s) request name added as sponsor: Pitts
01/21/16 House Member(s) request name added as sponsor: Corley
01/26/16 House Member(s) request name added as sponsor:
Ballentine, Hamilton, Finlay, Huggins
01/28/16 House Member(s) request name added as sponsor: Ott,
Govan, Riley, Willis, Thayer, Felder, Hicks
02/02/16 House Member{s) request name added as sponsor: Simrill,
G.A.Brown, Bedingfield, Stringer, Ryhal
02/03/16 House Member(s) regquest name added as sponsor: King, Loftis
02/04/16 House Member(s) request name added as sponsor: Hayes,
Mack, Rivers, Ridgeway, Clary, Brannon, Atwater,
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South Carolina Legislature Onliné - Search 7 Page 2 of 5

Daning, Bannister, Anthony, McEachern, Mitchell,
: Erickson

02/09/16 House Member(s) request name added as sponsor: Weeks,
Knight, Cole, George, Horne, G.R.Smith,
G.M.Smith, Williams, Limehouse, Pope, Gambrell

02/10/16 House Committee report: Favorable with amendment Labor,
Commerce and Industry (House Journal-page 5)

02/10/16 House Member(s) request name added as ‘sponsor:
Alexander, Stavrinakis, Newton

02/11/16 House Member({(s) request name added as sponsor: White,
Spires, R.L.Brown, Gilliard, Dillard

02/11/16 House Requests for debate-Rep(s). Ott, Mack, Whipper,
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4/13/2016-A
5/17/2016

H. ©4548

(A231, R265, H4548)

AN ACT TO AMEND SECTION 37-2-307, CODE OF LAWS OF SOUTH CAROLINA, 1976, RELATING
TO CLOSING FEES ASSESSED ON MOTOR VEHICLE SALES CONTRACTS, SO AS TO REQUIRE A
MOTOR VEHICLE DEALER WHO CHARGES A CLOSING FEE TO PAY A REGISTRATION FEE AND
THE FEE MUST BE INCLUDED IN THE ADVERTISED PRICE OF THE MOTOR VEHICLE; TO DEFINE
THE TERM CLOSING FEE; TO ESTABLISH THE PROCEDURES A DEALER SHALL UNDERTAKE
BEFORE CHARGING A CLOSING FEE AND TO AUTHORIZE THE DEPARTMENT OF CONSUMER
AFFAIRS TO DETERMINE WHETHER A CLOSING FEE IS REASONABLE; TO PROVIDE THATA
DEALER WHO COMPLIES WITH CERTAIN STATUTORY REQUIREMENTS MAY LAWFULLY
CHARGE A CLOSING FEE, TO ALLOW A MOTOR VEHICLE DEALER TO ASSERT ANY DEFENSES
PROVIDED TO A CREDITOR PURSUANT TO TITLE 37, AND TO ALLOW A PURCHASER INJURED
OR DAMAGED BY THE ACTION OF A MOTOR VEHICLE DEALER IN VIOLATION OF CERTAIN
STATUTORY REQUIREMENTS MAY ASSERT THE REMEDIES AVAILABLE PURSUANT TO TITLE 37
TO AUTHORIZE THE DEPARTMENT OF CONSUMER AFFAIRS TO ADMINISTER AND ENFORCE
MOTOR VEHICLE DEALER CLOSING FEES; AND TO EXPRESS THE INTENT OF THE GENERAL

ASSEMBLY.

Be_ it enacted by the General Assembly of the State of South Carolina:‘

Closing fees on motor vehicle sales contracts authprized and requirements for the fee
SECTION 1. Section 37-2-307 of the 1976 Code is amended to read:

"Section 37-2-307. (A)(1) Every motor vehicle dealer charging closing fees on a motor vehicle sales
contract shall pay a one-time registration fee of ten dollars during each state fiscal year before January
thirty-first to the Department of Consumer Affairs. The department shall set the fee annually in an amount

not to exceed twenty-five dollars.

(2) The closing fee must be included in the advertised price of the motor vehicle, disclosed on the sales
contract, and displayed in a conspicuous location in the motor vehicle dealership.

(B) A closing fee is defined as a fee charged for all administrative and financial work needed to transfer
the motor vehicle to the consumer, person, or entity including, but not limited to, compliance with all state,
federal, and lender requirements, preparation and retrieval of documents, protection of the private persona
information of the consumer, records retention, and storage costs.

(C)(1) Prior to charging a closing fee, a motor vehicle dealer shall provide written notice to the
Department of Consumer Affairs of the maximum amount of a closing fee the dealer intends to charge on
an annual basis. The department may review the amount of the closing fee for reasonableness using the
criteria in item (3) if the maximum amount of the closing fee intended to be charged by a dealer-in a vehicle
transaction exceeds two hundred twenty-five dollars per vehicle. The department shall not conduct a
review of the amount of the closing fee for reasonableness when the maximum amount the dealer intends
to charge in a vehicle transaction is not more than two hundred twenty-five dollars per vehicle. If the
department intends to conduct a formal review of a proposed closing fee, the department shall provide
written notice to the motor vehicle dealer of the department's intention to review the proposed closing fee
within thirty days of receiving the proposed closing fee notice. If the department does not provide a motor
vehicle dealer with written notice of the department's intention to review the proposed closing fee within
thirty days, the motor vehicle dealer is authorized to charge the proposed closing fee. If the department
determines that a proposed closing fee is not reasonable, the department shall issue a written order
detailing the department's findings. The department may require the fee to be reduced or require the motor
vehicle dealer to submit a new fee for review. The dealer is at all times authorized to submit a new closing

fee that is equal to or less than two hundred twenty-five dollars per vehicle which is not subject to review.
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During the pendency of the review period, a motor vehicle dealer is authorized to charge a closing fee at
an amount not to exceed the amount most recently on file and permitted to be charged by the department.
If the department finds that a closing fee is not reasonable, the motor vehicle dealer may request a hearing
in accordance with the Administrative Procedures Act.

(2) If the maximum amount of the closing fee that the dealer intends to charge is not more than two
hundred twenty-five dollars per vehicle, the closing fee is deemed approved by the department and the
dealer does meet and fulfill all reasonableness requirements and criteria in compliance with the law and

this section.

(3) In determining the reasonableness of a closing fee, the department shall allow the following items to
be inciuded in a reasonable closing fee:

(a) all administrative expenses, costs, staff, supplies, materials, and financial work needed to transfer they
motor vehicle to the consumer and to procure the closing of the motor vehicle transaction; '

(b) all costs for administrative expenses, costs, staff, supplies, and materials necessary by the dealer to
comply with all state, federal, and lender requirements;

(c). all costs for administrative costs, staff, and materials needed for the preparation and retrieval of
documents;

(d) all costs for administrative costs, staff, supplies, and materials necessary for the protection of the
private personal information of the consumer, and

(e) all costs for administrative costs, staff, supplies, and materials necessary for records retention and.
storage costs of such records. :

(D) Whether the vehicle transaction is a credit sale, consumer lease, or cash transaction:

1(1) notwithstanding another provision of law, a motor vehicle dealer who complies with this section and
any regulation promulgated under it and who charges a closing fee is not engaging in any action which is
arbitrary, in bad faith, unconscionable, an unfair or deceptive practice, or an unfair method of competition
for purposes of Sections 56-15-30 and 56-15-40 with regard to the charging of a closing fee and may

tawfully charge a closing fee, :

(2) a motor vehicle dealer may assert any defenses provided to a creditor pursuant to the provisions of
this title; and

(3) a purchaser injured or damaged by an action of a motor vehicle dealer in violation of this section or
any regulation promulgated thereunder, may assert the remedies available pursuant to the provisions of

this title.

(E)(1) The Department of Consumer Affairs shall administer and enforce the subject of motor vehicle
dealer closing fees including, but not limited to, this section. The department shall make and promulgate
such rules and regulations relating to motor vehicle dealer closing fees to administer and enforce this
section. The department shall have access to a motor vehicle dealer's boaks, accounts, and records to
determine if the dealer is complying with the provisions of this section, and this financial information must
be kept confidential and privileged from disclosure, except as provided by law.

(2) If the department determines that a closing fee is not reasonable, the department shall-issue a written
order detailing the department's findings. The department may require the fee to be reduced or require the
motor vehicle dealer to submit a new fee for review. if the department finds that a closing fee is not
reasonable, the motor vehicle dealer may request a hearing in accordance with the Administrative

Procedures Act.
(F) ltis the intent of the General Assembly to authorize a motor vehicle dealer to charge a closing fee in

compliance with this section and to protect a motor vehicle dealer from civil liability for charging a closing
fee if the fee is charged in compliance with this title and any Department of Consumer Affairs regulation or
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administrative interpretation. It is further the intent to protect consumers by the disclosure and notice
provisions established in this section and with the remedies provided by this title.".

Time effective

SECTION 2. This act takes effect upon approval by the Governor; provided, however, a motor vehicle
dealer must be allowed an additional period of thirty days from the effective date to comply with Section 37

2-307(C). .
Ratified the 2nd day of June, 2016.
Approved the 3rd day of June, 2016.

Leglstative Servicas Agency
http:/iwww.scstalehouss.gov
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January 20, 2016

S. 911

Introduced by Senators L. Martin, Campsen, Massey, Hayes, Alexander, Bennett, Bright, Bryant,
Campbell, Corbin, Gregory, Hembree, S. Martin, O'Dell, Peeler, Shealy, Turner, Johnson, Grooms,
Williams, Davis, Verdin, Fair, Reese, Nicholson, Cleary and Lourie

S. Printed 1/20/16--S. [SEC 1/21/16 12:57 PM]

© Read the first time January 13, 2016.

THE COMMITTEE ON JUDICIARY

To whom was referred a Bill (S. 911) to amend the Code of Laws of South Carolina, 1976, relating to
closing fees on motor vehicle sales contracts, so as to establish a definition of a closing fee that, etc.,

respectfully
REPORT:

That they have duly and carefully considered the same and recommend that the same do pass:
Majority favorable. Minority unfavorable.
LARRY A. MARTIN BRAD HUTTO

For Majority. For Minority.

A BILL

TO AMEND THE CODE OF LAWS OF SOUTH CAROLINA, 1976, RELATING TO CLOSING
FEES ON MOTOR VEHICLE SALES CONTRACTS, SO AS TO ESTABLISH A DEFINITION OF
A CLOSING FEE THAT A MOTOR VEHICLE DEALER MAY CHARGE BY AMENDING
SECTION 37-2-307 OF THE CODE AND TO PROVIDE AN AFFIRMATIVE DEFENSE FOR A
MOTOR VEHICLE DEALER WHO COMPLIES WITH THE REQUIREMENTS OF THE CODE
IS IN COMPLIANCE WITH STATE LAW; RELATING TO THE DEALERS' ACT TO CLARIFY
THE PROCEDURAL PROCESS FOR BRINGING A CLAIM SO AS TO REPEAL SECTION 56-
15-110(2) AND TO AMEND THE PROCEDURAL PROCESS FOR A PERSON TO BRING A
CLAIM IN AN INDIVIDUAL CAPACITY UNDER THE DEALER'S ACT IN SECTION 56-15-110
(1); AND TO CLARIFY THE CURRENT PROCEDURAL PROCESS IN STATE LAWFOR A
MOTOR VEHICLE TO BRING ACTION OR CLAIM FOR DAMAGE AND HARM TO ITS

BUSINESS OR PROPERTY BY THE MANUFACTURER, DISTRIBUTOR, OR OTHER PERSON

BY AMENDING SECTION 56-15-30.

Whereas, the South Carolina Supreme Court held in the matter of Freeman v. J .L.H. Investrnenfs,
L.P.. a/k/a Hendrick Honda of Easley issued on November 4, 2015, that a closing fee charged by a
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motor vehicle dealer pursuant to Section 37-2-307 of the South Carolina Code niust bear some
relation to the actual expenses incured for the closing and the majority; and

Whereas, the General Assembly enacted Section 37-2-307 of the South Carolina Code in 2000 and
placed the closing fee statute in the disclosure chapter of the South Carolina Consumer Protection
Code as a disclosure provision if a motor vehicle dealer intends to collect or charge a closing fee; and

Whereas, the South Carolina Supreme Court's Opinion, directly and adversely threatens the economic
stability and ongoing viability of owners and operators of motor vehicle dealerships, their employees,
vendors, customers, and communities; and

Whereas, there are approximately 282 franchised automotive dealerships employing 22,568 citizens
in jobs throughout the State of South Carolina and their economic interests are important to their
communities and to the State; and

Whereas, the majority expressly invited the General Assembly to address and correct this
" interpretation if it disagreed with the aforementioned Opinion; and

Whereas, the General Assembly enacted Section 56-15-110(2) of the Dealer's Act (Chapter 15 of Title
56) to allow motor vehicle dealers who are aggrieved and damaged as a result of the manufacturer
and/or distributor to have the ability to join together in seeking remedy and action against the
manufacturer and/or distributor; and :

- Whereas, the General Assembly finds that the court's dissenting opinion accurately reflects the intent

" of the General Assembly when it enacted the Closing Fee Statute as part of the Consumer Protection
Code and placed the enforcement authority with the Department of Consumer Affairs to ensure
compliance with the statute and to encourage reliance on the construction of the code by the
department thereby protecting consumers and providing due regard for the interests of legitimate
‘businesses seeking to comply with applicable requirements established by the department. Now,

therefore,
Be it enacted by the General Assembl'y of the State of South Carolina:
SECTION 1. Section 37-2-307 of the 1976 Code is amended to read:

"Section 37-2-307. (a) Every motor vehicle dealer charging closing fees on a motor vehicle sales
contract shall pay a one-time registration fee of ten dollars during each state fiscal year to the
Department of Consumer Affairs. The closing fee must be included in the advertised price of the
motor vehicle, disclosed on the sales contract, and displayed in a conspicuous location in the motor

vehicle dealership.

(b) A motor vehicle dealer who complies with subsection (a) above is deemed to be in compliance
with the provisions of this section and may lawfully charge a closing fee. A motor vehicle dealer may
assert any defenses provided to a creditor under the provision of Title 37 of the South Carolina Code
of Laws whether the vehicle transaction is a credit sale or cash transaction.

(c) The Department of Consumer Affairs shall administer this section and shall exclusively enforce

the subject of motor vehicle dealer closing fees, including, but not limited to, this section.

SECTION 2. Section 56-15-110(1) of Article 1, Chapter 15, Title 56 of the 1976 Code is amended
to read:
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"Section 56-15-110. (1) Inaddition to temporary or permanent injunctive relief as provided in
Section 56-15-40(3)(c), any person who shall be injured in his business or property by reason of
anything forbidden in this chapter may sue therefor in the court of common pleas individually, but not
in a representative or group capacity, nor acting as a private attomeys general, and shall recover
double the actual damages by him sustained, and the cost of suit, including a reasonable attorney's fee

and costs."

SECTION 3. Section 56-15-110(2) of the 1976 Code is repealed.

SECTION 4. Ifany section, subsection, paragraph, subparagraph, sentence, clause, phrase, or
word of this act is for any reason held to be unconstitutional or invalid, such holding shall not affect
the constitutionality or validity of the remaining portions of this act, the General Assembly hereby
declaring that it would have passed this Act, and each and every section, subsection, paragraph,
subparagraph, sentence, clause, phrase, and word thereof, irrespective of the fact that any one or more
other sections, subsections, paragraphs, subparagraphs, sentences, clauses, phrases, or words hereof
may be declared to be unconstitutional, invalid, or otherwise ineffective. '

SECTION . 5. This act takes effect upon approval by the Governor, and shall apply to any and all
causes of action, including appeals, pending on January 12, 2016, which have not been reduced to
final judgment, and this act shall apply to any matter pending and unresolved on the effective date of

this act.

cee- XK

This web page was last updated on June 24, 2016 at 12:01 PM
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS

)
, ) :
COUNTY OF HORRY ) Civil Action No. 2015-CP-26-8921
)
Marcus Kevin Grant, individually )
and in a representative capacity for )
all other similarly situated, )
) DEFENDANT JUD KUHN CHEVROLET’S
Plaintiff ) BRIEF IN OPPOSITION TO PLAINTIFF’S
) PROPOSED ORDER ON ARBITRATION
)
)
)
)
)
)

v.
Jud Kuhn Chevrolet,

Defendant.

Plaintiff submitted a proposed order regarding Defendant’s motion to compel arbitration.
And served Defendant with a copy of the proposed order. Defendant does not object to the portion
of the proposed order addressing whether the case is subject to arbitration. However, the portion

of the order addressing class arbitration is flawed in certain respects. It fails to address certain

_ arguments, contains arguments which have not previously been raised to the trial court, and draws

flawed legal conclusions. Defendant submits this brief to inform the Court of its concerns with

the proposed order.
I The Proposed Order Ignores and/or Contains No Ruling on Defendant’s Argument
that the Language of the Arbitration Agreement Does Not Evidence the Parties’
Intent or Agreement for Class Arbitration.
Defendant argued at the original hearing and in a supplemental brief that the arbitration
clause does not evidence an intent or agreement for class arbitr'a'tion. Plaintiff agrees that the
clause itself does not expressly mention class arbitration. This silence is the first and most basic

reason to conclude that the parties did not contemplate class arbitration. Reed Elsevier, Inc. ex rel.

LexisNexis Div. v. Crockett, 734 F.3d 594, 599 (6™ Cir. 2013) (the principal reason to conclude
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that an arbitration clause does not authorize class wide arbitration “is that the clause nowhere
mentions it”).!

Moreover, the language of the arbitration agreement itself suggests that arbitration should
be bilateral. The arbitration agreement states that all claims arising out of “the sale of the motor
vehicle” or related “to this Purchase Order” are subject to arbitration. -(Arbitration Agreement)
(emphasis added). The italicized portions of the clause indicate that clams involving a single
vehicle or contract are subject to arbitration — they do not support an interpretation tilat claims
involving other vehicles or other purchase orders are arbitrable by the Plaintiff. The Honorable

-Steven John recently granted a motion limiting arbitration to bilateral arbitration because the
arbitration agreement contained just such language. A copy of this decision, which is currently
before the South Carolina Court of Appeals, is attached hereto as Exhibit A.

The proposed order fails to rule on these arguments.

II. ~ The Proposed Order Improperly Relies Upon the Dealers’ Act to Infer.
The Parties Intent or Agreement to Class Arbitration.

t The Third, Fifth, Sixth, Seventh, Eighth, and Ninth Circuits have all held that “‘silence’ in an agreement
regarding class arbitration generally indicates that it is not authorized by the agreement.” Opalinski v.
Robert Half Int'l, 677 Fed.Appx. 738, 741 (3d Cir. 2017) (citing Eshagh v. Terminix Int'l Co., 588
Fed.Appx. 703, 704 (9th Cir. 2014)) (affirming the district court's grant of a motion to strike class
allegations, where the arbitration agreement did not mention class arbitration); Reed Elsevier, Inc. ex rel.
LexisNexis Div. v. Crockett, 734 F.3d 594, 599 (6th Cir. 2013) (“The principal reason to conclude that
this arbitration clause does not authorize classwide arbitration is that the clause nowhere mentions
it.”); Reed v. Fla. Metro. Univ., Inc., 681 F.3d 630, 643—44 (5th Cir. 2012) (finding that silence in an
agreement does not “constitute[ ] consent to class arbitration” (internal quotation marks
omitted)), abrogated on other grounds by Oxford Health Plans LLC v. Sutter, — U.S. , 133 S. Ct.
2064, 186 L.Ed.2d 113 (2013); Dominium Austin Partners, L.L.C. v. Emerson, 248 F.3d 720, 728-29 (8th
Cir. 2001) (holding that the district court did not emr by compelling individual, rather
than class, arbitration because the relevant agreements were silent as to class arbitration); Champ v. Siegel
Trading Co., 55 F.3d 269, 275 (7th Cir. 1995) (stating “the FAA forbids federal judges from
ordering class arbitration where the parties' arbitration agreement is silent on the matter”). While the
Fourth Circuit has not yet addressed this precise issue, district courts in the Fourth Circuit, including the
District of South Carolina, have agreed class arbitration cannot be compelled where the arbitration
agreement is silent. E.g., Del Webb Communities, Inc. v. Carlson,2107 WL 1050139 (D.S.C. Feb. 1,2017)
(Duffy, Patrick J.); NCR Corporation v. Jones, 157 F.Supp.2d 460 (W.D.N.C. 2016).

2
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The proposed order states that the arbitration clause canndt be read separately from the
requirements of the Deglers Act, which according to Herron [ contains a non-waivable class action
provision. The proposed order, however, contains no ruling on Defendant’s argument that Herron
lis preemptéd by the FAA. This argument was implicitly approved by our Court of Appeals in
York v. Dodgeland of Columbia, Inc., 406 S.C. 67, 749 S.E.2d 1‘39 (Ct.App. 2013), which stated
that our Supreme Court’s reinstatement of the Herron I opinion did not signify a post-Concepcion
position that the Dealers Act is immune to FAA preemption. Id. at 93, 749 S.E.2d at 152.

Additionally, and in any event, the argument that the Dealers Act, an external statute, can
be used to infer the parties’ agréement or intent to proceed with class arbitration because existing
law is considered part of the contract makes no sense. ~Other statutes existed at the time the
contract was executed which also governed the relationship betwe_en the Plaintiff and Defendant,
including the Unfair Trade Practices Act and the Consumer Protection Code. In contrast to the
Ijealers Act, these statutes prohibit class actions. E.g., S.C. Code Ann. § 39-5-140(a) (an iﬁjured
party may *‘bring an action individually, but not in a representative capacity”); S.C. Code Ann. §
37-5-202(1) (a consumer has a‘right “other than in a class action” to recover a penalty). It is not
possible to infer the parties’ agreement or intent to use class arbitration from an external statute
because extemalv statutes are inconsistent. Inquiry should be confined to the text of the arbitration
agreement.

III.  The Proposed Order Improperly Relies upon the AAA Rules to Infer the
Parties’ Agreement or Intent to Use Class Arbitration.

The proposed order states that the Arbitration Agreement’s reference to American
Arbitration Association (“AAA”) arbitration is evidence of intent to utilize class arbitration
because the AAA rules contain a set of rules entitled “Supplementary Rules for Class Arbitration.”

This argument should not be included in the proposed order. First, it is a new argument, and has
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not previously been submitted to the Court. Neither the AAA Consumer Arbitration Rules nor the
Supplementary Rules for Class Arbitration are in the record.

Second, courts have rejected this argument. A reference to the AAA rules in
an arbitration provision—without any additional language regarding class procedures—is not
enough to find that the agreement contemplates class arbitration. Chesapeake Appalachia, LLC v.
Scout Petroleum, LLC, 809 F.3d 746 (3rd Cir. 2016); Reed Elsevier Inc. ex rel. LexisNexis Div. v.
Crockett, 734 F.3d 594, 599-660 (6™ Cir. 2013).

Third, the argument ignores the express language of the Supplementary Rules themselves.

‘They provide that in construing an arbitration, the very task the Court is engaged in, “the existence

of these Supplementary Rules, or any other AAA rules, [should not be considered] to be a factor
either .in favor of or against permitting the arbitration to proceed on a class basis.” Rule 3 of the
Supplementary Rules for Class Arbitration (Construction of Arbitration Clause). In other words,
the Supplementary Rules themselves proihibit the Court from relying upon their existence as a
factor in determining whether arbitration should proceed bilateraliy or on a class basis.

IV.  The Proposed Order Improperly Relies on Oxford Health Plans, LLC v. Sutter.

The Oxford decision was not cited by Plaintiff until Plaintiff replied to Defendant’s reply
to Plaintiff’s supplemental memorandum of law on the arbitreition issue ~ Plaintiff’s third brief and
one to which Defendant had no opportunity to reply. Plaintiff characterizes the decision as one by
the United States Supreme Court blessing the decision of an arbitrator who concluded that class
arbitration was available when an arbitration clause was silent. ThiS is a mischaracterization. As
the Supreme Court itself stated in that case:

[n]othing we say in this opinion should be taken to reflect any agreement with the

arbitrator's contract interpretation, or any quarrel with Oxford's contrary reading. All

we say is that convincing a court of an arbitrator's error—even his grave error—is
not enough. So long as the arbitrator was “‘arguably construing” the contract—which
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this one was—a court may not correct his mistakes under § 10(a)(4).

Oxford Health Plans, LLC v. ‘Sutter, 113 S.Ct. 2064, 2070 (June 10, 2013). A concurrence by
Justice Samuel Alito even noted that, if the Court were reviewing the arbitrator's decision de novo,
it “would have little trouble concluding that [the arbitrator] improperly inferred ‘[a]n implicit
agreement to authorize class-action arbitration ... from the fact of the parties' agreement to
arbitrate.” ” Oxford Health, 133 S.Ct. at 2071 (Alito, J., concurring) (alterations in original)
(quoting Stolt-Nielsen, 559 U.S. at 685, 130 S.Ct. 1758).

Responding to this language, federal courts have rejected the suggestion Plaintiff asks the
Court to adopt in the proposed 01‘d‘er. The United States District Court for the Northern District
of West Virginia has stated, for example that:

[t[he plaintiffs argue that because the Supreme Court concluded that the arbitrator

[in Oxford] did not exceed his powers in authorizing class arbitration, the Court
established a rule of law that express reference to class arbitration is not necessary

for the parties to consent to it. However, the key to the Oxford Health Plans decision

is its procedural posture. The Court was facing a motion to vacate the arbitral award,

and the parties did not contest that the availability of class arbitration was arbitrable.

The Court considered the narrow question of whether § 10(a)(4) of the FAA allows a
court to vacate an arbitral award based on the arbitrator's determination that the parties
consented to class arbitration. Section 10(a)(4) allows a court to vacate an arbitral award
“where the arbitrator[ ] exceeded [his] powers,” but not when the arbitrator commits

even serious error. The Court concluded that the arbitrator did not abuse his power in

“( ... arguably) interpreting the parties' contract.”” Thus, Oxford Health Plans reinforces
the high burden a party has in seeking to vacate an award, but says nothing about how a
court should interpret an arbitration clause. -

Bird v. Turner, 2015 WL 5168575 at * 9 (N.D.W.Va. Sept. 1. 2015) (emphasis added) (internal
citations omitted).

In fact, the Oxford decision arguably supports Defendant’s position. As the United States
District Court for the Southern District of Ohio explained when discussing Oxford:

[Plaintiff] argues that if Stolt-Nielsen held that silence alone prohibited class

arbitration, the Supreme Court in Oxford Health would have been required to vacate

the arbitrator's ruling in that case. However, Smith misreads and misapplies Oxford
Health. In Oxford Health, the Supreme Court strongly implied that the arbitrator may
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have been incorrect in his analysis, but that the Court could not overturn the arbitrator's
decision based upon a very limited scope of review.

Smith v. BT Conferencing, Inc., 2013 WL 5937313 at * 9 (S.D.Ohio Nov. 5.2013).
V. The Order Should Make Clear that the Court Is Not Expressing an Opinion

on Whether Class Treatment Is Appropriate in Arbitration, but Only that

Class Treatment Is Possible in Arbitration.

Assuming the Court denies Defendant’s motion to compel bilateral arbitration, there is a
difference between a ruling that class arbitration is permitted by the parties’ agreemeﬁt and
determining that class arbitration is appropriate. Decisions regarding the number of people in the
ciass, common issues of fact or law, and differenc;es in individual claims, all of which might argue

for or against class treatment have not been made at this time. Defendant would request that the

Court’s order reflect that no decision about the propriety of class treatment has been made.

Respectfully submitted,

/s/H. CLAYTON WALKER, JR.
H. Clayton Walker, Jr.
WALKER | REIBOLD

Post Office Box 61140
Columbia, SC 29260

(803) 454-0955

August 24, 2017 ATTORNEYS FOR DEFENDANT
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS

COUNTY OF HORRY ) 2015-CpP-26-08921
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Plaintiff,
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versus

Jud Kuhn Chevrolet,

Defendant.

BEFORE:
Honorable Benjamin H. Culbertson
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(On the record, July 31, 2017.)

THE COURT: Marcus Kevin Grant, individually and in a

representative capacity for all others similarly situated

versus Jud Kuhn Chevrolet. According to my roster, the matter

is before the Court on a -- an amended motion to compel
arbitration and a motion to compel responses to disco?ery.
Please give the court reporter your name and who you
represent.

MR. WALKER: Clay Walker here for Jud Kuhn Chevrolet.

THE COURT: All right.

MR. CONNOR: Sid Connor for the Plaintiff class.

THE COURT: All right. We’ ve got two motions. Does it
matter what order we take them in? A

MR. WALKER: Well, Your Honor, I -- one’s a discovery
motion, and I can’t, I can’t answer discovery without waiving
my arbitration rights.

MR. CONNOR: He’s correct.

THE COURT: I see.

MR. CONNOR: That, that needs to be second.

THE COURT: All right. Well, let’s hear then the
Defendant’s motion to compel arbitration.

MR. WALKER: Your Honor, I represent Jud Kuhn Chevrolet.
His place is down in Little River. The Plaintiff bought a car
from us. The Plaintiff now claims that a fee that he

voluntarily paid when he bought the car was improper, and he’s
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brought this as a class case, and I’ve brought this motion to
enforce the arbitration agreement that got signed wﬁen he -
bought the car, and under the terms of that agreement, Jud
Kuhn and Mr. Grant need to go arbitrate their dispute as a
bilateral dispute, just the two of‘them. The real fistfight
here is can I enforce the arbitration agreement, and there’s a
memorandum filed by the Plaintiff saying that essentially it’s
going.to cost too much money the way this agreement’s set up
to make him arbitrate, and there’s some federal cases that say

if it’s so expensive he can’t vindicate his rights, you can’t

make him arbitrate, but in this case it’s going to cost him a

hundred bucks, worst case, and my client’s agreed to pay that
anyway. So we’ve mooted the whole issue.

Now, the agreement says we’re going to arbitrate under
the commercial rules of the federal arbitration, excuse me,
the AAA, American Arbitration Association. The problem is if
you try to do that they’re like the government, they say this
is a consumer contract, it’s an agreement to buy a car, and
those are considered by the AAA to be consumer contracts, and
they are subject to the consumer rules, and the consumer rules
say the parties shall have made the consumer rules part of
their agreement if it’s a consumer contract, and those ‘include
automobile and manufactured home purchase contracts. So these
are the rules that are going to govern, and under this, all

the consumer pays is a $200 filing fee. The arbitration
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agreement says we have to pay half of everything anyway. So
it’s going to cost him a hundred bucks, less than it costs to
file this case. In any event, Your Honor, we filed an
affidavit with the motion from Jud Kuhn saying he’11l pay all
of it anyway, and while it may sound kind of odd, the federal
courts recognize that moots this whole issue. As long as it
is filed before the Court’s ruled on the motion, this is all
moot. There is one other issue that’s raised. This
agreement, for reasons I don't know because I didn’t draft it,
says we’re going to arbitrate in Columbia, and Mr. Grant’s
filed an affidavit saying that’s not the most convenient place
for him, he has to drive up the road, and that’s not
conveniént, and I absblutely agree it’s not convenient, but
that’s not enocugh to say he can’t vindicate his rights. He's
obviously got a cér. He bought one from us. He can ride to
Columbia with his lawyer. So while it may be inconvenient, I
can’t explain why it’s there because I didn’t draft this
agreement, and I realized this weekend I haven’t tried to find
out who did. So I can’t really offer any explanation tc the
Court about why it’s there, but to defeat my motion,. the cases
say he has a substantial burden of showing that it’s - he
can’t vindicate his rights, he can’t pursue this claim, and
right now there’s an affidavit from my client sayiné he’ll pay
all the fees anyway. There’s also an affidavit from my

partner who’s got another case, different parties, different
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jurisdiction, different everything, different lawyefs where he
wrote the AAA trying to say use the commercial rules, that'’s
what the agreement says, and there’s all the feedback and
pushback and ruling from the AAA saying the consumer rules
apply, the consumer fees apply because it’s a consumer
contract. So in this instance, there’s no real burden to
prevent the Plaintiff from coming into arbitration, worst case
he pays a hundred dollars, which is his half of the fee
because the agreement says we split the fees. So our position
is we haven’t unduly burdened him. If he thinks he is, we
filed an affidavit saying we’ll pay it anyway, and there are
Fourth Circuit cases that say that moots the issue. Judge
Ross Anderson, who my -- I used to practice in Greenville, he
ruled in a case as long as you promise to do it before the
Court’s ruled it moots the issue. So I’'ve got a lot of good
authority. All that’s resolved. We’re down to having to
drive to Columbia, and while I can’t explain why it says that,
that’s not going to prevent them from pursuing this case.

THE COURT: All right. Thank you. Mr. Connor.

MR. CONNOR: Your Honor, this, this -- the case has a lot
of layers to it, as you might imagine that I would -- there’s
been a -- there’s a volume of briefs. I apologize for that,

but I think they’re important. I would encourage the Court to
go through those before making your ruling. Obviously, I

mean, either way this goes I think what’s going to happen is

0141



[N

10
11
12

13

14

15

16

17

18

19

20

21

22

23

24

25

Grant v. Jud Kuhn (7-31-17) 7

pretty obvious. I’ve got about six br seven of these class
actions at this time. They all involve this or a similar
issue to it. This particular issue, the efféctive vindication
of rights is just the first layer of this case. The federal
courts have recognized at Federal Arbitration Act, e&en though
it requires érbitration still gives you -- has a savings
clause that says if the contract is not valid under state law
for other reasons then the contract is void and you don’t have
to arbitrate. One of those reasons that’s been recognized is
called the effective vindication because you have to provide a
forum where the Plaintiff can actually effectively vindicate
his rights. You can’t give him a forum that’s going to be
stacked against him, and one of the ways this has been -- that
that has been recognized is the cost.of thé arbitration, and
this fight has gone on throughout the country. This is, this
is not the first two lawyers to argue this effective
vindication. In essence, only one-half of it’s been argued,
and that is what happens if there is a consumer agreement and
it’s, and it’s litigated in ﬁhe consumer AAA rules normally
that’s a $200 filing fee for me. Even at that, they’re,
they’re claiming, “Well, we’ll pay that or at least half of
that, normally would cost you a hundred dollars,” and then

there’s the cases back and forth that say, you know, what

_happens if they waive that, and my argument is the same

argument that was made by the, by the court in the case of
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Gandee versus LDL Freedom Enterprises out of the State of

Washington, and that’s in my second brief and, and basically
the court says there the Defendant attempts to escape thi;
result by offering to quote, waive objectionable provisions,
which it suggests somehow moots the Plaintiff’s challenges.
Contracts are generally interpreted as of the time of
contracting making any subsequent offer to waive
unconscionable terms irrelevant, and that’s our argument here,
that their attempted waiver makes the -- it still is
irrelevant to the validity of the contract. The court goes on
to state this, strong reasons exist for encouraging contracts
to be conscionable at the time they’re written and allowing
after the‘fact waiver to moot unconscionability, challenges
the exception ~- is the exception not the rule. Parties
should not be able to load their arbitration agreements full
of unconscionable terms and then when challenged in court
offer a blanket waiver. This would encourage rather than
discourage one-sided agreements and would lead to increased
litigation. Any other approach is inconsistent with the
principal that contracts, especially the adhesion contracts
common today, should be conscionable:and fairly drafted. So
what we would say is the attempted waiver should not be
considered ét all by the Court. You should take the contract
as it was written and consider that as of this time, and

there’s, there’s some support for that in this state. Simpson
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versus MSA was the first case in this state which recognized

that you could overturn an arbitration agreement through the
merits of the agreement. Basically»in that case the
arbitration agreement with the auto dealer said you couldn’t
have certain consumer rights, couldn’t get treble damages,'
etcetera, and our Supreme Court said you can’t do that, and
five to nothing they ruled that was an invalid agreement.
Now, thére was no attempted waiver in that case, but I would
suppose if there were an attempted waiver, the court would
have said, "No. You can’t do that. We’re going to take the
contract just as it is. We're going to read it just like it
is and go from there.” So I think there’s some support,

The, the really the underlying argument here is whether
or not we get to litigate this as a class action or what we
call bilaterally, which is jﬁst between the two parties, and
that involves a long line of United States Supreme Court
décisions interprefiﬁg Federal Arbitration Act as you I'm sure

are familiar with, and the most recent case that deals with

this particular issue is called Stolt-Nielsen. The Stolt-

Nielsen case basically stands for the proposition that if the

arbitration agreement doesn’t specifically say that you can
arbitrate as a class, then the Supreme Court says the, the
assumption is you can’t, that the parties didn’t do that, and

ordinarily that would carry the day, and we would not get to
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litigate as a class. It does not carry the day under the
Dealers. Act, however. 1I’ve, I've brought one cause of action
in this case. It’s only the Dealers Act. The Dealers Act,
oddly enough, has a specific class action'provision built into
it apart from Rule 23, and I believe the Dealers.Act was
enacted before Rule 23 became a procedural rule for the State
of South Carolina, although we did recognize common law class
actions even before that, but it’s a specific remedy against
dealers by consumers. It’s very odd in South Carolina law.

It doesn’t -- I don't know of any other place that it exists,
but it’s there, and it says in a, in a dealership case by
consumers the consumers can bring a class action. It’s a
specific provision for it. I think that that trumps the

Stolt-Nielsen case because you have a specific statute that

says you get to do this. The other Supreme Court cases

basically‘say, “Loqk, you can’t single out arbitration
agreements,” because the State of California and the Supreme
Court have been going -- have had an ongoing battle abéut
arbitration agreements. The State of California tfied to
outlaw them in some cases completely, and the Supreme Court

addressed those in several cases and said, “California, you

can’t do that. You can’t Jjust outlaw arbitration. You can’t

target an arbitration agreement,” but if you have a 'state
statute that’s neutral to arbitration it just applies to all

contracts then you can do that and the -- its arbitration
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agreement just happens to be in violation of that. That’s
what we have here. We have a state statute that was enacted,
I believe in the seventies, the Dealers Act that says you get
a class action in a, in a, in a case against a dealer. 1It’s
not targeted to arbitration. It’s targeted to general
contracts in general. It -- in fact, in the seventies, you
know, I doubt there Was any talk of any arbitration
agreements. I didn’t really -- you didn’t really sée them in
dealers contracts till the late ninéties and into the 2000s.
So it wasn’t an issue back then. It's not targeted. So the
== and there’s a specific case law and it’s called Herroﬁ,
Herron I and Herron II, and these are all in the briefs, and
the South Carolina Supreme Court has said that the statute
says it’s the public policy for the State of South Carolina to
allow a class action in a Dealers Act caSe, and in that
particular case it rejected the Defehdant dealer’s argument to
put it in arbitration, went up to the United States Supreme
Court. The United States Supreme Court sent it back and said,
“Look, take a new look at this based on our Cbncegcion ruling,

Concepcion versus AT&T, where we say the FAA trumps this and

you should reconsider.” Came back to our South Carolina

Supreme Court. At that point the South Carolina Supreme Court
said, “Well, you didn’t raise the FAA preemption issue in the
court below. So we’re going to stick with our prior'ruling.”

So that’s a little bit out there without -- with an unanswered
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question, but the, the fact remains that Heron I said it’s the
public policy of this state to allow a class action against a
dealer. 1In this particular case, the key point here, most
dealers have now through Mr. Walker’s wise counsel have put.in
clauses, no arbitration clauses and class action waivgrs.

This dealer did not have a class action waiver. It simply has
an arbitration clause but no class action waiver. So, they’re
trying to argue from the, from the fact that there’s nothing
in the arbitration clause at all implies that we didn;t agree
to a class action in arbitration, but the fact remains they
don’t have to because Heron I says you get to anyway. So the
bottom line is, number one, we believe that the motion should

be denied and we should stay in state court. If the Court

~rules that we go to arbitration, we believe that the Court

should say Heron I controls and we get to arbitrate as a class
action if that’s what the arbitrator deems appropriate and
we’ll go through the normal class action maneuvers, how many
people are in the class, how much money is involved, those
types of things. That will be for the arbitrator.

There’s one other point I should mention, and that’s the
first point I bring up in my second brief which may simplify‘
the whole maﬁter and, and that is that the rules of civil
procedure state that if you demand a jury trial in your.answer
then you can’t later waive the jury trial or demand -- it

doesn’t say specific to arbitration, but it says Rule 38 (D)
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provides in part a demand for trial‘by jury made as herein
providéd may not be withdrawn without the consent of the
parties. Well, we don’t consent to their withdrawal of the
demand for jury trial. When they answered the case and I
attached the answer to the memorandum, they clearly state jury
trial demanded. They didn’t make a motion for arbitration
until nine months later. The case was nine months old before
we got a motion to compel arbitration, and in the meantime,
we, we’'ve, we’ve lost nine months because of that. We heard
this argument first in January before Judge John, and Judge
John granted a continuance for them to deal with these -- with

what was deemed to be new arguments. So we’re here before you

on the effective vindication argument, but it is a -- does
have a lot of layers. I apologize for that. 1It’s a very
interesting -- some very interesting issues, and we would urge

the Court to deny the motion for arbitration because of those
reasons, but if you grant the motion we would urge the Court
to allow us to proceed as a.class action.

THE COURT: All right. But now what does Rule 38 say
again?

MR. CONNOR: Rule 38(D) says, “A demand for trial by jury
made as herein provided may not be withdrawn without the
consent of the parties.”

THE COURT: Okay.

MR. CONNOR: Black and white.
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THE COURT: All right. Anything in reply?

MR. WALKER: Your Honor, very briefly, in black and white
in the answer second defense I preserved my arbitration
fights, that it’1ll end up in arbitration, I'm not walking away
from my jury. As to whether this should be bilateral
arbitration or class arbitration,’as I presented it to the
Court the big fistfight is is arbitration enforceable; Mr.
Connor from his own mouth says the Stolt case, the U.S.
Supreme Court has said if the parties don’t agree to it in the
arbitration agreement, you can’t do it. Your Honor, there’s a
prior case brought by Mr. Connor in this courthouse, the
Defendant is, I think, the Mitsubishi Store. They have a
fuhny name, Fagg [spelled phonetically], Inc. This_issue was

decided in that case adverse to Mr. Connor’s client. So

‘there’s already one case 1in South Carolina that says the U.S.

Supreme Court when it ruled in Stolt knew what it was doing.
So the U.S. Supreme Court has made it very clear if we go into
arbitration we’re going to go in bilaterally, and Mr. Grant
and Jud Kuhn are going to try their case and resolve it before
an arbitrator, but you can’t take it in as a class because the
U.S. Supreme Court has said absent an agreement between the
parties it’s not permissible, and there is no agreement
between the parties in this case to arbitrate a class. So,
number one, this agreement is arbitrable. No one said the

consumer rules aren’t going to apply, and his client only has

0149



10
11
12
13
14
15
16
17
18
19
20
'21
22
23
24

25

Grant v. Jud Kuhn (7-31-17) 15

to pay $100.

THE COURT: But what was -- why did you delay? Why did
you file an answer demanding a jury trial and then have a
nine-month delay before you>filed a motion to compel
arbitration?

MR. WALKER: Your Honor, miscommunication between me and
a younger lawyer in my office. I thought it was done, and I
was -- I didn’t audit the file closely enough. That’s my
fault. That’s not for advantage, Your Honor.

THE .COURT: So how, how do you get around Rule 38(D)?

MR. WALKER: Your Honor, I’m not trying to say I -- I'm
backing off my jury trial. If it’s in arbitration and our
arbitration agreement’s enforceable, that’s the forum where I
have to take my case.

THE COURT: So a jury trial and;arbitration --

MR. WALKER: And Your Honor, it would -- no, Your Honor.

THE COURT: This says a demand for a trial by a jury --

MR. WALKER: Yes, sir.

THE COURT: -- made may not be withdrawn without consent
of the parties.

MR. WALKER: I'm, I'm not withdrawing it. If, if there’s
no arbitration we’re going to try it in this forum. Your
Honor, they -- it couldn’t have been intended that if I get
sued my choices are -- and I have -- and Ibwant'to enforce my

arbitration agreement I can’t ask for a jury trial. That’s
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what he’s saying.

THE COURT: Oh, okay; I see what you’'re saying.

MR. WALKER: That can’t have been the intent. If you, if
you follow what he’s saying I couldn’t have asked for a jury
trial.

THE COURT: Okay.

MR. WALKER: You can’t force me to waive my right. I got

a constitutional right to that, and if you do what he says, I

can’t, I can’'t ever enforce my arbitration agreement without
losing my right to a jury trial.

THE COURT: So you’re saying if it’s not arbitrated then
it goes for a jury trial?

MR. WALKER: - Yes, sir.

THE COURT: Or if.I den? this m§tion then it's a jury
trial?

MR. WALKER: Correct.

THE COURT: All right.

MR. WALKER: I'm not backing off that one bit.

THE COURT: I see. |

MR. WALKER: So that’s my response to those three points.

MR. CONNOR: Your Honor, I forgot to -hand up a case. May
I do that?

- THE COURT: Yes.
MR. WALKER: And Your Honor, I thought I had a copy of

the order granting bilateral arbitration in the Fagg [spelled
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phonetically] case but T can’t find it and I apologizé.

THE COURT: That’s all right. I’'m going to -- hold for
one second. All right. Because he did put a second defense
for mandatory arbitration and there is an arbitration
agreement, I am going to grant the motion to compel
érbitration.‘ I don't know the answer on the class action
issue. I'm going to let the arbiter decide that because I
don't know what, what the answer is on that. So I'm going to
let the --

MR. CONNOR: Your Honor, I -- we’ve, we've argued that,
that before as to who decides that, and the Fourth Circuit is
pretty clear that this Court decides it.

THE COURT: Okay. So I decide whether or not they can

maintain --

.MR. CONNOR: Yeah. You’re -- yeah. You’re the, you’re
the -

THE COURT: -- the class action?

MR. CONNOR: -- gatekeeper.

MR. WALKER: That’s correct. And Your Honor --

MR. CONNOR: I hate to put that on you.

MR. WALKER: And I'm sure what they’re anticipating is it
-- anyway, it’s the law.

MR. CONNOR: And that’s really what I would encourage the-
Court to take a real hard look at because, because of‘the

reasons I‘'ve stated. I really don’t mind arbitrating it as a
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class. I don’t want to do that.

THE COURT: Well, let’s do this. All right. I'm going
to grant the motion to compel arbitration. As to whether or
not you can maintain a class action, I want both of you to
submit briefs within ten days, you why you can maintain it,
you why you can’t maintain it, and then I’1l make a decision.
I'11l hold that issue in abeyance.

MR. WALKER: Thank you, Judge.

THE COURT: All right.

MR. CONNOR: I would offer to you that that’s probably 90
percent of my brief right now.

THE COURT: Well, if you want to rely on what you’ve
submitted -thus far.

MR. CONNOR: I’'1ll take, I’'ll take a look at it, but I
don’t think there’s any more to add to it and from, from my
viewpoint.

THE COURT: All right. If you want, if you want to rely
on what you’ve submitted thus far, that’ll be fine, and but
submit briefs within ten days and I’1l make a decision.

MR. CONNOR: Yes, Your Honor. Thank you.

MR. WALKER: Thanks, Judge. |

THE COURT: All right. Thank you.

So the motion to compel that would now be moot; right?

MR. CONNOR: Well, it would be held in abeyance, I would

think. Well, moot, yes, because of the arbitration.
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MR. WALKER:

THE COURT:

(7-31-17)

Thanks, Judge.

Thank you.

(Adjourned.
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CERTIFICATE

I, the undersigned, Grace L. Hurley, Official Court
Reporter for the State of South Carolina, do hereby certify
that the foregoing is a true, accurate and complete Transcript

of Record of the Hearing held in the case of Marcus Kevin

Grant, individually and in a representative capacity for all

others similarly situated versus Jud Kuhn Chevrolet, held in

the Court of Common Pleas for Horry County, Horry County
Courthouse, Conway, South Carolina, on July 31, 2017.
I do hereby certify that I am neither of kin, counsel,

nor interest to any party hereto.

Grace L. Hurley, CVR-CM-M

Official Reporter

December 19, 2017.
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