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STATEMENT OF THE CASE

This appeal arises from identical orders of the Horry- County Court of Common Pleas in
case numbers 2016-CP-26-00674, 2016-CP-26-00743 and 2016-CP-26-00744 granting
Defendants’ Motion to Enforce Settlement Agreement' and its December 7, 2017 orders denying
Plaintiffs” Motions to Reconsider. |

Two separate class action lawsuits were filed against certain Defendants in the trial court:
Jim Perkins, et al., v. Ocean Front Spa Horizontal.Property Regime, Inc., et al., C.A. No. 2016~
CP—26-00673; Jim Perkins, et al., v. Myrtle Beach Resort Homeowners Association, Inc., C.A.
No. 2016-CP-26-00674 (collectively, the “Class Actions™”). Additionally, two separate derivative
actions were filed against certain Defendants in the trial court: Jim Perkins, et al., v. KA. Diehl
| and Associates, Inc., th al., C.A. No. 2016-CP-26-00743; and Jim Perkins, et al., v. Ocean Front
Spa Horizontql Property Regime, Inc., C.A. No. 2016-CP-26-00744 (collectively, the
“Derivative Actions”). The Class Actions and Derivative Actions include allegations of breach
of fiduciary duty, breach of contract, negligence, and breach of contract éccompanied by a
fraudulent act with respect to the management of Myrtle Beach Resort Homeownefs Association,
Inc. and Ocean Front Spa Horizontal Property Regime, Inc. (Cofnplaints; Defendants’
Consolidated Motion for Preliminary Approval of Settlement Agreement, p. 9).

On May 1, 2017, the parties to the Class Actions and Derivative Actions participated in a
court-mandated mediation conference. (Defendants’ Consolidated Motion for Preliminary
Approval of Settlement Agreement, p. 9). Appellant and Plaintiff Jeff Richardson participated in

the mediation conference via telephone. (Order Denying Plaintiffs’ Motions to Reconsider, p. 5).

! The trial court filed orders granting Defendants’ Motion to Enforce Settlement Agreement on September 21, 2017
in civil action numbers 2016-CP-26-00674 and 2016-CP-26-00743. An identical order was filed on September 29,
2017 in civil action number 2016-CP-26-00744.
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At this mediation, the parties and/or their attorneys negotiated a settlement of the Class Actions
and Derivative“ Actions and reduced such settlement terms to writing (the “Settlement
Agreemen ’.’).' (Defendants’ Consolidated Motion for Preliminary Approval of Settlement
Agreement, p. 10). |

A. Preston Brittain, Esquire signed the Settlement Agreernent on behalf of Appellant and
Plaintiff Jeff Richardson, but he did not sign it on his own behalf. (Order Denying Plaintiffs’
Motions to: Reconsider, p. 6; Hearing Transcript, p. 18, ll.l 10711;_ Consolidated Motion for
Preliminary Approval of Settlement Agreement, Ex. A). Several other parties’ counsel signed the
agreement on their behalf, but no attorney signed the agreement on his or her own behalf,
(Consolidated Motion for Approval of Settlement Agreement, Ex. A; Hearing Transcript, p. 18,
1II. 12-14). Defendant K.A. Diehl and Associates, Inc., a named Defendant in civil action
numbers 20lo-CP-26-OO743 and 2016-CP-26-00744, did not sign the Settlement Agreement, and
neither did its counsel.?

On :July 3, 2017, Defendants in all four actions filed a Consolidated Motion for
Preliminary Approval of Settlement Agreement.’ The motion was opposed by all plaintiffé in all
four cases on the grounds that it did not comply with Rule 43(k), SCRCP. (Plaintiffs’
Mernorandnm of Law in Opposition of Defendants’ Consolidation Motion to Enforce
Settlement/Motion for Preliminary Approval of Settlement Agreement, p. 3); see also Pleintiffs’

Amended/Supplemental Memorandum of Law in Opposition of Defendants’ Consolidated

% Curiously, K.A. Diehl and Associates, Inc. purports to have standing to seek the enforcement of the Settlement
Agreement, as it jointly filed the Consolidated Motion for. Preliminary Approval of Settlement Agreement and a
Reply in Support of Defendants® Consolidated Motion for Preliminary Approval of Settlement Agreement with the
other named Defendants in those cases. (Defendants’ Consolidated Motion for Preliminary Approval of Settlement
Agreement, p. 17; see also Reply in Support of Defendants’ Consolidated Motion for Preliminary Approval of
Settlement Agreement, p. 20).

3 Defendants. contemplated that a final order approving the settlement would be entered only after the court had
conducted a fairness hearing pursuant to Rule 23, SCRCP. (Defendants’ Consolidated Motion for Preliminary
Approval of Settlement Agreement, p. 16).
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Motion to Enforce Settlement/Motion for Preliminary Approval of Settlement Agreemént, p- 3).
The trial court held a hearing on August 22, 2017 and entered Orders Granting Defendants’
Motion to ﬁnforce Settlement Agreement on September 29, 2017.* The court noted:

SCRCP Rule 43(k) is inapplicable to the Settlement Agreement, as the Settlement

Agreement did not involve an agreement between counsel. Moreover, even if

Rule 43(k) did apply, the Court finds that the Settlement Agreement complies

with Rule 43(k) in that all Parties’ signed the Settlement Agreement (personally

or through their designated agents), as did their attorneys.
(Order Granting Defendants’ Motion to Enforce Settlement Agreement, p. 5, Footnote 2). The
trial court éontemplated entering orders approving the settlement only after any motions for
reconsideration ‘had been filed. (Order Granting Defendants’ Motion to Enforce Settlement
Agreement, fn. 1 and p. 5). |

On September 29, 2017, Plaintiffs filed Motions to Reconsider the Orders and Final
Judgments pﬁrsuant to Rule 5,9(e),‘ SCRCP. On October 2,'2017, Plaintiffs filed Amended
Motions to Reconsider the Orders and Final Judgment pursuant to Rule 59(¢), SCRCP. On
December 5, 2017, The Honorable William H. Seals, Jr. entered an Order Denying Plaintiffs’
‘Motions to Reconsider and Granting Defendants’ Motion to Enforce Settlement Agreement
entered on September 21, 2017 in case ﬁumber 2016-CP-26-00673. Thereafter, on December 7,
2017, Judge. Seals entered identiéal orders in case numbers 2016-CP-26-00674, 2016-CP-26-
00743 and 2016-CP-26-00744.

Qn January 8, 2018, Appellant filed and served a Notice of Appeal of the Orders

Granting Defendants’ Motion to Enforce Settlement Agreement and Orders Denying Plaintiffs’

Motions to Reconsider. Thereafter, Respondents filed a Motion to Dismiss Appeal on January

* The trial court converted the Defendants’ Motion for Preliminary Approval of the Settlement Agreement into a
Motion to Enforce the Settlement Agreement.

> The trial court made no distinction between the parties that had signed the Settlement Agreement and K.A. Diehl
and Associates, Inc., which had not.
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30, 2018, sﬁbmitting that Appellant’s January 8, 2018 Notice of Appeal was untimely. On March

1, 2018, this Court issued an Order granting Respondents’ Motion to Dismiss Appeal only as to.
case number 2016-C'I’;QO673 and dénying Respondents’ Motion to Dismiss Appeal- as tb 2016-

‘CP-26-00674, 2016-CP-26-00743 and 2016-CP-26-00744.% Therefore, the appeal of case number

201 6-CP—OQ673 1s not before this Court.

LEGAL STANDARD
In reviewing. the lower court’s interpretation of a statute or rule, the appellate court

_applies the d‘e novo. standard of review. Limehouse v. Hulsey, 397 S.C. 49, 723 S.E.2d 211 (Ct.
App. 2011), rev’'d on other grounds, 404 S.C..93, 744 S.E.2d 566 (20135; éiting Catawba Indian
Tribe of S C. v. State, 372 S.C. 519, 524, 642 S.E.Zd 751, 753 (2007) (interpretation of a statute
is a question of law, which the appellate court is free to decide with no particular deference to the

trial court).

ARGUMENTS

I RULE 43(K), SCRCP, APPLIES TO THE SETTLEMENT
AGREEMENT.

Rule 43(k), SCRCP provides:

(k) Agreements of Counsel. No agreement between counsel affecting the
proceedings in an action shall be binding unless reduced to the form of a consent
order or written stipulation signed by counsel and entered in the record, or unless
made in open court and noted upon the record, or reduced to writing and signed
by the parties and their counsel. Settlement agreements shall be handled in
accordance with Rule 41.1, SCRCP.”

Rule 43(k), SCRCP.

S In its response to Respondents’ Motion to Dismiss, Appellant raised the question of whether the appeal in all four
cases may be interlocutory, but the Court did not address this question in its March 1, 2018 Order.
"Rule 41.1, SCRCP deals with sealing settlement agreements. It has no application here.
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In Ashfort.Corp. V. -Palmetto Constr. Grp., 318 SC 492, 494, 458 S.E.2d 533, 534
(1995) (clarified by Buckley v. Shealy, 370 S.C. 317, 635 S.E.2d 76 (2006)), the Supreme Court
of South Carolina made it clear that “Rule 43(k) is applicable fo settlement agreements.” “The
intent of Rule 43(k) is to require all agreements regarding pending litigation to either be
announced in open court or to be reduced to a consent order or written stipula_tion and entered.”
318 S.C. at 495 (emphasis added). “Like former Circuit Court Rule 14 on which it is based, Rule
43(k) is intended te prevent disputes as to the existence and teﬁns of agreements regarding
* pending litigation.” Id. at 494.

In its Orders Granting Defendants’ Motion to Enforce Settlement Agreement, the trial
court incorrectly concluded that “SCRCP Rule 43(k) is inapplicable to the Settlement
Agreement, as the Settlemeﬁt Agreement did not involve an agreement between counsel.” (Order
Granting Defendants’ Motion to Enforce Settlement Agreement, fn. 2). However, its conclusion
is not consistent with South Carolina law; whether a settlement agreement ie “between counsel”
is not the driving factor in determining whether or not Rule 43 (k), SCRCP applies to a settlement
agreement.

The trial court attempted te’ justify its determination that Rule 43(k), SCRCP is

“inapplicable to the Settlement Agreement by trying to discern the legislative intent behind the
differences in the laﬁguage in old Circuit Court Rule 14, Rule 43(k)’s predecessor, and the
current language in Rule 43(k), SCRCP. (Order Denying Plaintiffs’ Motions to Recdnsider, p-
13). While the trial court suﬁnised that the legislature clearly intended to limit the apprlica‘bility
of Rule 43(k) only to agreements between counsel, the court cited no evidence to demonstrate or
prove such intent, nor are there any notes to the amendments of Rule 43(k) that provide such

~ insight into the General Assembly’s intent. Indeed, in Ashfort the Supreme Court of South
5



- Carolina expressly held that Rule 43(k), SCRCP applies to settlement agreements, and nowhere
did it limit that application to settlement agreements reached between counsel. In fact, the
appellants in Ashfort argued that the agreement in that case had been reached between the
respondent and appellants’ insurer, taking the agreement outside of Rule 43(k)’s reach, but the
Supreme Court rejected that argument out of hand. 318 S.C. 492 at 495. Therefore, the trial
court’s conclusion that Rule 43(k), SCRCP only applies to settlement agreements between

counsel is unfounded, and this Court should reverse.

II. THE SETTLEMENT AGREEMENT DOES NOT COMPLY WITH
RULE 43(K), SCRCP.

In Farnsﬁorth v. Davis Heating & Air Conditioning, Inc., 367 S.C. 634, 636, 627 S.E.2d
724, 725 (2'006), the Supreme Court of South Carolina upheld the trial court’s holding that Rule
43(k) outlines three meaﬁs by which agreements regarding pending litigation become binding on |
the parties. Such agreements must ‘be (1) reduced to the form of a consent order, or (2)
memorializéd in a written stipulation, signed by. counsel, and entered in the récord; or (3) made
in open court and noted 'ﬁpon the record.® “Under S.C. R. Civ. P. 43(k),.an agreement is non-
. binding until a condition is satisfied.” Farnsworth, 367 S.C. 634; see also Buckley v. Shéaly, 370
S.C. 317, 635 S.E.2d 76 (2006) (Rule 43(k)’s terms are mandatory). It should be noted, however,
that Farnsworth predates the 2009 amendment to Rule 43(k), which added language indicating

that a settlement agreement can also be binding if it is “reduced to writing and signed by the

¥ In its Orders Denying Plaintiffs’ Motions to Reconsider, the trial court incorrectly stated that Rule 43(k), SCRCP,
includes a requirement that attorneys “take overt action” before a settlement agreement becomes enforceable, even
though no such requirement is found in the rule or the common law. The trial court further concluded that an
example of such an overt action is “where the ‘agreement between counsel’ is later ‘reduced to writing and signed
by the parties and their counsel’.” (Order Denying Plaintiffs’ Motions to Reconsider, p. 12). There is no such
categorization of overt acts found in Rule 43(k).
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parties and their counsel.” Thus, there is now a fourth avenue by which settlement agreements
may become binding on the parties.9

Here, the record does not indicate that the Settlement Agreement was reduced to the form
of a consent order, nor was it made in open court, as it was negotiated during a court-mandated
mediation conference between counsel of the parties to the Class Actions and Derivative
Actions. (Defendants’ Consolidated Motion for Preliminary Approval of Settlement Agreement,
p. 9). Therefore, there are only two means by which the Settlement Agreement could have
become binding on the parties pursuant to Rule 43(k), SCRCP: (1) memorialized in a written
stipulation, signed by counsel, and entered in the record or (2) reduced to writing and signed by
the parties énd their counsel.

In its Order Granting Defendants’ Motion to Enforce Settlement Agreement, the trial
court incorrectly concluded that: “the Settlement Agreement complies with Rule 43(k) in that all
Parties signed the Settlement Agreement (personally or through their designated agents), as did
their attorneys..” (Order Granting Defendants’ Motion to Enforce Settlement Agreement, p. 5,
' Footnote 2). Unquestionably, the Settlement Agreement bears signatures of the parties’10
counsel, a11> of whom signed it on behalf of at least some of their respective clients. Appellant
does not take issue with the well-settled principle that an attorney can settle a casé on behalf of
his client. See, e.g., Crowley v. Harvey & Battey, P.A., 327 S.C. 68, 488 S.E.2d 334 (1997);

Arnold v. Yarborough, 281 S.C. 570, 316 S.E.2d 416 (Ct. App. 1984). However, Appellént

® As discussed more fully herein, while the language contained in this Note provides another avenue by which
settlement agreements can be binding, it does not change the analysis of the facts or the conclusion here that the
Settlement Agreement is not binding on the parties. The Note to 2009 Amendment still requires that the settlement
agreement be “signed by the parties and their counsel” and all counsel has not signed the Settlement Agreement.
Therefore, the requirement in the Note to 2009 Amendment that the settlement agreement be signed by all parties
and their counsel still has not been met and therefore, analyzing the facts of this case under such requirements, the
Settlement Agreement still remains unbinding on the parties.

1 Except for K.A. Diehl and Associates, Inc., which is not a party to the Settlement Agreement.
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-~ would subfnit that Rule 43(k), SCRCP, was not satisfied, and he is therefore not bound by the
Settlement Agreement that his counsel signed, as neither condition outlined above occurred
| before Appellant repud_iafed tﬁe Settlement Agréement.

If the signatures on fhe Settlement Agreement are to be construed as sighatures of
counsel, then the Settlement Agreement is not binding until is “entered in the record,” and a -
repudiation of the agreement by one or more of the parties before -thel agreement is “entered in

- the record” renders the. égreement unenforceable. If the signatures on the Settlement Agreement
~are to be construed as signatures of the parties themselves (whether on the own behélf or by
authorized agents), then there must be signatures of counsel as well to meet the requirements of |
the 2009 amendment to Rule 43(k).!! There are no such signatures in this instance.

In this case, Plaintiffs’ counsel, A. Preston Brittain, Esquire executed the Settlement |
Agreement on behalf of Appellant and Mr. Richardson. (Order Denying Plaintiffs’ Motions to
Reconsider, p. 6; Hearing Transcript, p. 18, ll; 10-11; Consolidated Motion for Preiiminary
7' ApprO\./al of Settlement Agreement, Ex. A). However, Mr Brittain did not sign in his own
capacity as counsel. Philip Kilgore, Esquire, attorney for The Myrtle Beach Resort Homeowners
: .Associati(')rhlv, Inc. and other Defendants, signed on behalf of The Myrtle Beach Resort
Homeowners Association, Inc., Ocean Frbnt Spa Horizontal Property Regime, Inc., Bill
| Cameron, Stanley Jordan and Ray Coghill. (Settlement Agreement, pp. 3, 4). However, Mr.
Kilgore did not sign in his own capacity as counsel.

In Farnsworth, the respondent’s attorney signed a letter from Farnsworth’s attorney that

included terms of a settlement agreement among the parties. By his signature, the attorney

1" Appellant notes that the 2009 amendment to Rule 43(k) comports with Rule 6(f) of the South Carolina Alternative
Dispute Resolution Rules, which requires a mediated settlement agreement to be signed by both the parties and their
respective counsel.
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purportedly accepted the settlement agreement on behalf of his client. 367 S.C. at 636.
Thereafter, Farnsworth wished to take the case to trial instead of settling and notified Respondent
: fhat she was rescinding the settlement agreement. /d. The Supreme Court held that Farﬁsworth’s
rescission of the agreement was proper because.she was entitled to withdraw her assent until the
agreement was binding} Id. at 637. “Under SC R. Civ. P. 43(1{), an agfeement is non-binding
- until a condition is satisfied.” Id. The Supreme Court further heid that: “Farnsworth rescinded
the agreement before Davis filed the motion to compel. As soon as Respondent received notice .
of the rescission, the letter signed by counsel ceased representing an agréement.” Id.

The case at baf is akin to Farnsworth. Here, Appellant rescinded the Settlement
Agreement after the mediation conference and before the Defendants filed their Consolidated
. Motion for Preliminary Approval of Settlement Agreement. (Defendants’ Consolidated Motion °
 for Preliminary Approval of Settlement Agreement, p. 5). In fact, Defendants acknowledge as
7 much in the Consolidated Motion: “Plaintiffs’ counsel has ‘ilnldicated that two Plaintiffs, Jeff
Richardsoﬁ and Mark dos Santos, believe they are not bound by the Settlement Agreement.”

Appellant was entitled to rescind the Settlement Agreement, and such rescission was
proper, because it happened before tﬁe Settlement Agreement was binding on the parties. The

trial court therefore erred in finding that Settlement Agreement complies with Rule 43(k),

- SCRCP and should be reversed.

III. KA. DIEHL AND ASSOCIATES, INC. DOES NOT HAVE
STANDING TO ENFORCE THE SETTLEMENT AGREEMENT.

In the event that the Court affirms the trial court’s orders, Appellant would request that
they be mofified to reflect that the Settlement Agreement is not binding as between Appellant

and Defendant K.A. Diehl and Associates, Inc.



K.A. Diehl and Associations, Inc. purports to have standing to seek the enforcement of
the Settlement Agreement as it jointly filed the Consolidated Motron for Prehmmary Approval
of Settlement Agreement and a Reply in Support of Defendants Consolidated Motion for
Preliminary Approval of Settlement Agreement with the other named Defendants in those cases.
| (Defendants’ Consolidaterl Motion for Preliminary Approval of Settlement Agreement, p. 17; see
also Reply in Support of _Defend_ants’ Consolidated Motion for Preliminary Approval of
Settlement Agreement, p. 20). The trial court’s orders can be .read to grarnt the relief K.A. Diehl
seeks, as they make no distinction between the partres to the lawsuits and the parties to the
Settlement Agreement. However, K.A. Diehl and Associates, Inc. does not have standing to
enforce the Settlement Agreement because it is not a party to it. Accordingly, Appellant’s claims
as against K.A. Diehl and Associates, Inc. in civil action numbers 2016-CP-26-00743 and 2016-
CP-26-00744 remain pending. Therefore, Appellant respectfuﬂy requeste that this Court modify
the Orders to reflect that K.A. Diehl and Associates, Inc. is not a party to the Settlement

Agreement and has no standing to seek its enforcement.
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CONCLUSION

For the foregoing reasons, Appellant respectfully requests that this Court reverse the trial
court’s orders Granting Defendants’ Motion to Enforce Settlement Agreement and orders
Denying Plaintiffs’ Motions to Reconsider. In the alternative, Appellant seeks a modification of

those orders to clarify that they are not binding with respect to Appellants’ claims against K.A.

41

. irby D", Shefly I
' ADAMS AND REESE LLP
' 1501 Main Street, Fifth Floor

Columbia, South Carolina 29201
Telephone: (803) 254-4190
Facsimile: (803) 779-4749
kirby.shealy@arlaw.com
Attorneys for Appellant

Diehl_and Associates, Inc.

* April 4, 2018.
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Please file the originals and return the clocked-in copies to my courier delivering same. By copy
of this letter, I am serving all counsel of record with the brief and designation of matter as set
forth in the enclosed Proof of Service. Please call me if you have questions.
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APR 04 2018
Enclosures
cc:  Phillip Arthur Kilgore, Esq. - SCCourt of Appeals

Lucas James Asper, Esq.
Henrietta U. Golding, Esq.
Andrew Preston Brittain, Esq.
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