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COME NOW Respondents, Hawi Kebede, Mekilit Lemu, Schewanzie Moses, and Tizezew
Tadese, by and through their undersigned counsel and respectfully move this Honorable Court to
dismiss the appeal. Appellants, Amick Farms, LLC and OSI Group, are the Defendants in the
underlying complaint brought before the Circuit Court by the Respondents, who respectively are
the Plaintiffs. Pursuant to Rule 12(b)(1), SCRCP, Appellants moved the Circuit Court to dismiss
Respondents’ complaint on the grounds of lack of subject matter jurisdiction. The Circuit Court
denied Appellants’ motion. Appellants now appeal the court’s order denying their 12(b)(1)

motion, which is not immediately appealable. Deskins v. Boltin, 319 S.C. 356, 357, 461 S.E.2d

395 (1995).
Accordingly, Respondents move to dismiss the subject appeal.

FACTS AND PROCEDURAL HISTORY

On July 7 & 8, 2016, Respondents filed Complaints in the Court of Common Pleas
Eleventh Judicial Circuit against Amick Farms, LLC and OSI Group for claims of negligence.
Exhibit A, Plaintiffs’ Memorandum in Opposition to Defendants’ Motion to Dismiss at Exhibit 1

Complaint; Exhibit B, Tizezew Tadese Complaint. Amick Farms produces a line of chicken

products for their foodservice, industrial, and retail customers. Respondents are refugees from
Africa who were recruited by Employer Solution Staffing Group, LLC [ESSG] to work at Amick
Farms. Their work at Amick Farms is governed by the Temporary Staffing Service Provider

Agreement between Amick Farms and ESSG. Exhibit A, at Exhibit 2 Contract. The contract

provides the agreement that ESSG will provide “supplemental labor” to-Amick Farms for use at
Amick Farm’s plant. Id. at § 1. Further, by contract, the supplemental labor employees, which

include Respondents, “are and will be employed solely by [ESSG].” Id. at § 3A. The contract



also provides that ESSG is solely responsible for the wages, benefits, hiring, discipline, and
discharge of the employees. Id. at § 3A and  3B.

Moreover, ESSG and Amick Farms’s contract requires that ESSG will be “solely
responsible” for procuring énd paying workers compensation benefits to its employeés. Id. atq
3A. To that end, the contract agrees that “under no circumstances shall an employee of [ESSG]
or its subcontractors be deemed or construed to be an employee of [Amick Farms].” Id. at ] 15.

On July 8, 2013, after working a night shift at Amick Farms, Respondents were injured
while riding in a van owned by East Coast Labor Solutions and driven by Rahmel York. Exhibit
A, at Exhibit 3 Traffic Collision Report Form. Mr. York was driving too fast, and is believed to
have fallen asleep at the wheel, causing the van to crash on Interstate 20 in Gilbert, SC. Id.

Respondents subsequently filed a Workers Compensation claim against both ESSG and
Amick Farms. Soon thereafter, the workers’ compensation attorney for Amick Farms by letter
advised the Workers Compensation Commission that “there was initially some confusion about
which employer was connected to which claimant... we have now aligned the parties properly.”

Exhibit A, at Exhibit 4 May 12, 2005 Letter from Amick Farms’s Counsel. Amick Farms attorney

enclosed with the letter a proposed Consent Order of Dismissal with Prejudice of Amick Farms
and its insurance carrier from Respondents’ workers compensation case based on Amick Farms
and ESSG agreeing that ESSG “was the sole employer of its employees [Respondents here], that
it provided workers’ compensation insurance coverage for them, and that it would indemnify
Amick Farms from, among other things, workers’ compensation claims brought by its employees

against Amick Farms.” Exhibit A, at Exhibit 5 Consent Order Dismissing Amick Farms and

Liberty Mutual Insurance Group. Defendant Amick Farms by its attorney signed the Order

indicating its agreement that it was not the employer of the Respondents. Id. The Commission



signed the Order, dismissing Amick Farms with prejudice from Respondents’ workers
compensation case as Respondents were not covered employees of Amick Farms. The
Respondents” workers’ compensation claim against ESSG was eventually resolved.

Respondents then filed a civil >complaint against Amick Farms based on Appellants [Ami-ck
Farms and OSI Group] negligently allowing Mr. York to drive them home from work after York

had worked multiple night shifts in a row, including a double shift. Exhibit A, at Exhibit 1. In

response, Appellants Amick Farms and OSI Group moved pursuant to Rule 12(b)(1), SCRCP, to
dismiss the complaint for lack of subject matter jurisdiction on the basis that Respondents’ claims
are barred by the exclusivity provision of the Workers’ Compensation Act, S.C. Code § 42-1-540.
Exhibit C, Defendants’ Motions to Dismiss.

On August 2, 2017, the Circuit Court held a hearing on the Appellants’ (Defendants’)
motion to dismiss for lack of subject matter jurisdiction, where all parties were represented by
counsel. On September 28, 2017, the Circuit Court issued its Order Denying Appellants’ Motion
to Dismiss for lack of subject matter jurisdiction. Exhibit D, Order Denying Defendants’ Motion
to Dismiss. Thereafter, Appellants appealed the Order to this Honorable Court.

ARGUMENT

Appellants’ appeal of the Circuit Court’s Order denying their motion to dismiss for lack of
subject matter jurisdiction pursuant to Rule 12(b)(1) is not immediately appealable and,
accordingly, should be dismissed. E.g., Deskins, 319 S.C. at 357, 461 S.E.2d 395; Woodard v.

Westvaco Corp., 319 S.C. 240, 460 S.E.2d 392 (1995), overruled on other grounds by Sabb V.

S.C. State Univ., 350 S.C. 416, 567 S.E.2d 231 (2002).

In Deskins, the Supreme Court was faced with the same issue here where immediate appeal

was taken to overturn a lower court’s denial of a 12(b)(1) motion to dismiss on the grounds that



the action was barred by the exclusivity provision of the Workers’ Compensation Act. 319 S.C.
at 357, 461 S.E.2d 395. The Supreme Court reiterated its then recent holding in Woodard, 319
S.C. at 242-43, 460 S.E.2d at 394, “that the denial of a motion to dismiss for lack of subject matter
jurisdiction is not immediately appealable.” &

Our Supreme Court consistently holds that an order denying a motion to dismiss under
Rule 12(b)(1) is interlocutory, does not fall within one of the several categories of appealable
orders in S.C. Code § 14-3-330, and, thus, is not immediately appealable. E.g., Deskins, 319 S.C.
at 357, 461 S.E.2d 395; Woodard, 319 S.C. at 242-43, 460 S.E.2d at 393-94. As explained by the
Supreme Court:

An order denying a motion to dismiss for lack of subject matter jurisdiction does
not finally determine anything. See McLendon v. South Carolina Dep't of
Highways and Pub. Transp., 313 S.C. 525, 443 S.E.2d 539 (1994) (like the denial
of a motion for summary judgment, the denial of a motion to dismiss does not
establish the law of the case and the issue raised by the motion can be raised again
at a later stage in the proceedings). Consequently, while such orders may involve a
substantial right, they do not fall under § 14-3-330(2)(a) because they do not in
effect determine the action and prevent a judgment from which an appeal might be
taken or discontinue the action. For the same reason, such orders do not “involve
the merits” under§ 14-3-330(1). See Mid-State Distributors v. Century
Importers, 310 S.C. 330, 426 S.E.2d 777 (1993) (for an order to “involve the
merits” as that term is used in§ 14-3-330, it must finally determine some
substantial matter forming the whole or a part of some cause of action or defense).

Woodard, 319 S.C. at 24243 [FN 2], 460 S.E.2d at 393-94; see also Cooke v. Palmetto Health

Alliance, 367 S.C. 167, 173-74, 624 S.E.2d 439, 442 (Ct. App. 2005) (reiterating that denial of
Rule 12(b)(1) motion is not immediately appealable but where parties consented to a non-jury
hearing on the merits of the exclusivity defense that resulted in a final determination by trial court,
the determination was appealable).

In sum, the Circuit Court’s denial of Appellants’ Motion to Dismiss for lack of subject

matter jurisdiction is not immediately appealable, and Appellants’ appeal should be dismissed.



CONCLUSION

For the foregoing reasons, Appellants are not entitled to an appeal of the lower court’s
denial of their motion to dismiss for lack of subject matter jurisdiction under Rule 12(b)(1),
SCRCP, on the ground that the exclusivity provision of the Workers’ Compensation Act bars the
civil claims against them. As such, Respondents Motion should be GRANTED and the appeal
dismissed.

Respectfully submitted this I l day of April 2018,

et
W. ullins McLeod, Jr., SC Bar No. 14148
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Charleston, SC 29413
Telephone: (843) 277-6655
mullins@mcleod-lawgroup.com
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Garryl L. Deas, Esquire
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Attorneys for Respondent



IN THE COURT OF CO\/IMON PLEAS
- FOR THE NINTH JUDICIAL CIRCUIT
CASE NO. 2016-CP-32-02419

STATE OF SOUTH CAROLINA
COUNTY OF LEXINGTON

Hawi Kebede, Mekilit A. Lemu, and
Shewangiz K. Moses,

Plaintiffs,
v,

PLAINTIFFS’ MEMORANDUM IN
OPPOSITION TO THE DEFENDANTS’

Amick Farms, LLC and OSI Group, MOTION TO DISMISS

Defendants.
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COMES NOW the Plaintiffs Hawi Kebede, Mekilit A. Lemu, and Shewangiz K. Moses
(hereinafter “the Plaintiffs”), by and through their counsel, in opposition to Defendants Amick

Farm, LLC (“Amick Farms”) and OSI Group’s Rule 12(b)(1), SCRCP Motion to Dismiss

Plaintiff’s well pled Complaint.

The Defendants’ motion to dismiss is based on their mistaken belief that they are the
Plaintiffs’ statutory employer and are thus immune from this lawsuit based on the exclusivity
provision of the Workers” Compensation Act. The Defendants are not entitled to the dismissal of
the Plaintiffs’ claims because the Plaintiffs” Complaint states facts sufficient to constitute each of
the causes of action for negligence. Exhibit |, Complaint. Further, the Defendants are not
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However, even if the Plaintiffs were in their course and scope of work Wﬁﬂ@e Def@damts
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- and could arguably be deemed the Defendants’ statutory employees - the Defendants are estopped

from making that argument. More specifically, the Defendants are estopped from asserting that




the Plaintiffs are their statutory employees because: 1) Defendants’ contract with the Plaintiffs’
true employer, a staffing agency, provides that the staffing agency is the Plaintiffs’ “sole
employer”; and 2) Defendants represented to the Workers’ Compensation Commission that the

staffing company was the “sole employer” of the Plaintiffs.

The Defendant should not be rewarded for such gamesmanship. For these reasons, along
with the law of the State of South Carolina and argument set forth below, the Defendants’ motion

to dismiss should be denied.

FACTS

Defendant Amick Farms produces a line of chicken products for their foodservice,
industrial, and retail customers. The Plaintiffs are refugees from Africa who were recruited by
Employer Solution Staffing Group, LLC (“Employer Staffing”) to work at Amick Farms. Their
work at Amick Farms is governed by the Temporary Staffing Service Provider Agreement that

Amick Farms signed with Employer Staffing in February, 2013. Exhibit 2, Contract. The contract

confirmed that the purpose of the arrangement was for Employer Staffing to provide “supplemental
labor” to Amick Farms for use at their plant. Id. at Paragraph 1. The contract provides that the
employees of Employer Staffing — to include the Plaintiffs — “are and will be employed solely by
[Employer Staffing}.” Id. at Paragraph 3A. The contract further provides that Employer Staffing
will be responsible for the wages and benefits of the employees, and Employer Staffing has the

right to hire and fire them. Id.at Paragraph 3A and 3B.

The contract also required Employer Staffing to be “solely responsible” for procuring and
paying workers compensation benefits to its employees. Id. at Paragraph 3A. To this end, the

contract confirms that “‘under no circumstances shall an employee of [Employer Staffing] or its




subcontractors be deemed or construed to be an employee of Amick Farms.” Id. at Paragraph 15.
Therefore, by contract and by control over Plaintiffs’ employment, the Plaintiffs’ are employees

of Employer Staffing only.

On July 8, 2013, after working a night shift at Amick Farms, the Plaintiffs were injured
while riding in a van being driven by Rahmel York, an employee of Amick Farms. See Exhibit 3,
the Accident Report. Mr. York fell asleep at the wheel and crashed on Interstate 20 in Gilbert,
SC. The Plaintiffs subsequently filed a Workers Compensation claim against Employer Staffing

and the Defendant Amick Farms.

Soon thereafter, the workers’ compensation attorney for the Defendant Amick Farms
advised the Commission that “there was initially some confusion about which employer was
connected to which claimant... we have now aligned the parties properly.” See Exhibit 4, May 12,
2005 correspondence from Amick Farms. The parties submitted a Consent Order of Dismissal
with Prejudice as to Amick Farms because the staffing agency was the “sole employer” of the
Plaintiffs. Defendant Amick Farms signed the Order indicating their agreement that they were not
the employer of the Plaintiffs. See Exhibit 5, Order of Dismissal. The Plaintiffs’ workers’

compensation claim was eventually resolved and the Plaintiffs were compensated.

The Plaintiffs then filed the instant case against Amick Farms based on their failure to
monitor and supervise Mr. York. More specifically, the Plaintiffs allege Amick Farms negligently
allowed Mr. York to drive them after working multiple night shifts in a row, including a double
shift. In response to the Plaintiffs’ allegations, the Defendants filed the current Rule 12(b)(1)
motion to dismiss for lack of subject matter jurisdiction. They now claim they are the employer
of the Plaintiffs and are immune from the Plaintiffs’ lawsuit based on the exclusivity provision of

the Workers’ Compensation Act.



WORKERS* COMPENSATION EXCLUSIVITY

The South Carolina Workers' Compensation Act (the Act) provides the legal framework to
compensate employees who are injured in accidents arising out of and in the course of their

employment. Parker v. Williams and Madjanik. Inc., 275 S.C. 65, 71 (1980). The Act, and thus

the Workers’ Compensation forum, provides the exclusive remedy against an employer for an

employee's work-related accident or injury. Fuller v. Blanchard, 358 S.C. 536, 595 S.E.2d 831,

833 (2004).! More specifically, the exclusivity provision of the Act prevents an employee from
maintaining a tort action against an employer where the employee sustains a work-related injury.

Edens v. Bellini, 359 S.C. 433, 441-43, 597 S.E.2d 863, 867-68 (Ct. App. 2004). In theory, this

arrangement works for both parties as they both receive benefits under the Act; the employee
receives the right to swift and sure compensation, and the employer receives immunity from tort

actions by the employee. Parker, 275 S.C. at 71.

Coverage under the Act is generally dependent on the existence of an employer-employee

relationship. lMcDowell v. Stilley Plywood Co., 210 S.C. 173, 41 S.E.2d 872 (1947). However,

the definition of an employer is not limited to the employee’s immediate employer; rather the Act
includes those who the employee works for, either directly or indirectly. Edens, 359 S.C. at 444.
The Act thus provides that owners may be responsible for workers’ compensation payments to

employees of their subcontractors. See §§ 42-1-420 and 42-1-430. In those cases, the employer

! The rights and remedies granted by this Title to an employee when he and his
employer have accepted the provisions of this Title, respectively, to pay and accept
compensation on account of personal injury or death by accident, shall exclude all
other rights and remedies of such employee, his personal representative, parents,
dependents or next of kin as against his employer, at common law or otherwise, on
account of such injury, loss of service or death.

S.C.Code Ann. § 42-1-540 (198S) (emphasis added).



would be deemed a “statutory employer” to the employees of their subcontractors if certain
elements are met.
However, whether an entity is a statutory employer depends on the nature of the work

performed by the subcontractor or their employees. Voss v. Ramco, Inc., 325 S.C. 560, 482 S.E.2d

582 (Ct.App.1997). The Courts provide three tests to determine whether the activity of an

employee of a subcontractor is sufficient to make him a statutory employee within the meaning of
§ 42-1-400:

(1) is the activity an important part of the owner's business or trade;
(2) is the activity a necessary, essential, and integral part of the
owner's trade, business, or occupation; or

(3) has the identical activity previously been performed by the
owner's employees.

Boone v. Huntington and Guerry Elec. Co., 311 S.C. 550,430 S.E.2d 507 (1993)

Only one of these three criteria must be met for a worker to qualify as the statutory

employee of the owner. Olmstead v. Shakespeare, 354 S.C. 421, 581 S.E.2d 483 (2003). Because

there are many different factual scenarios, there is no easy way to determine whether work in a

given case is a part of the general trade, business or occupation of the principal employer. Ost v.

Integrated Prods., Inc.,, 296 S.C. 241,244,371 S.E.2d 796, 798 (1988). Therefore, “each case must
be determined on its own facts.” Ost, 296 S.C. at 244.

In this case, the Plaintiffs were injured after they left the Defendants’ chicken plant and
were on their way home. By definition, the Plaintiffs were not injured while performing activities
within the course and scope of their alleged employment with the Defendants. Fred West, the Vice
President of Amick Farms, testified that the Plaintiffs were not injured during their course and

scope of work with Amick Farms. Mr. West testified:

10



Q. Make sure the record is clear. To the best of your knowledge
while riding home in the van the workers were not involved in the
course of their employment with Amick Farms, LLC?

Defense Attorney: Object to the form.

A. Not to my knowledge.

See Exhibit 6 Deposition of Fred West, p. 64; 3-8.
More pertinent to this inquiry is that the Plaintiffs’ activity at the time of their injury does

not meet any of the Boone factors. The Defendants were not the statutory employer of the

Plaintiffs at the time of the accident.

In fact, situations where employees are injured while traveling to and from work is
commonly referred to as the “going and coming rule.” This rule holds “an employee going to or
coming from the place where his work is to be performed is not engaged in performing any service
growing out of and incidental to his employment, and, therefore, an injury sustained by accident

at such time does not arise out of and in the course of his employment.” McDaniel v. Bus Terminal

Restaurant Management Corp., 271 S.C. 299, 247 S.E.2d 321 (1978). While there are exceptions

to this rule,” none of the exceptions apply to this case. Based on the going and coming rule, the
Plaintiffs are not statutory employees of the Defendants, and thus their Motion to Dismiss should

be denied.

2 (1) Where, in going to and returning from work, the means of transportation is provided by the employer, or the
time that is consumed is paid for or included in the wages;

(2) Where the employee, on his way to or from his work, is still charged with some duty or task in connection with
his employment;

(3) The way used is inherently dangerous and is either:

(a) the exclusive way of ingress and egress to and from his work; or

(b) constructed and maintained by the employer; or

(4) That such injury incurred by a workman in the course of his travel to his place of work and not on the premises of
his employer but in close proximity thereto is not compensable unless the place of injury was brought within the scope
of employment by an express or implied requirement in the contract of employment of its use by the servant in going
to and coming from his work.

Sola v. Sunny Slope Farms, 244 S.C. 6, 135 S.E.2d 321 (1964).

11



However, even if the Plaintiffs could be deemed statutory employees of the Defendants,
the Defendants have waived their right to assert £he exclusivity provision based on the same. To
reach this conclusion, one must first consider the reason why the law of statutory employer exists.
The overarching purpose of creating the “statutory employer” is to provide employees access to
additional workers’ compensation coverage if their direct employers are financially irresponsible.

Harrell v. Pineland Plantation, Ltd., 337 S.C. 313, 328 (1999). In theory, the presence of a statutory

employer provided employees with “double protection” as both the owner and the immediate

employer of the employee were subjected to the requirements of the Act. Long v. Atlantic Homes,

311 S.C. 237, 241, 428 S.E.2d 711, 713 (1993). In return for providing double Workers’
Compensation protection for employees, statutory employers were provided immunity against tort
actions by their statutory employees. Parker, 275 S.C. at 74.

However, the statutory employer arrangement is predicated on the statutory employer
complying with the “quintessential obligation™ of the Act — the duty to secure the payment of

compensation. Harrell, 337 S.C. at 328. If the statutory employer does not have workers’

compensation coverage available to the employees, by definition there cannot be “double
protection.” Id. at 328. Employers who refuse to secure compensation under the act, and provide
“double protection,” may be responsible to their statutory employees in a civil action. Id; see also
S.C. Code Ann. § 42-5-40 (1985).

The Defendants’ action violate the entire purpose of the Act. The Defendants entered into
a contract with Employer Staffing in search of supplemental labor. Employer Staffing provided
the same. However, the Defendants made sure that while the workers would be working at their
chicken plant performing manual labor, and thus subject to the obvious injuries associated with

the same, the Defendants would never be responsible for their on the job injuries or injuries to

12



them by Defendants’ other employees. The contract specifically provides “under no circumstances

shall an employee of [Employer Staffing] or its subcontractors be deemed or construed to be an
employee of Amick Farms.” Ex. 2, Paragraph 3A. Fred West signed the agreement on behalf of
Amick Farms and consented to this arrangement. He testified:

Q. Turn to page 6. Paragraph 15. The subtitle is independent
contractor. Do you see that?

A. Yes, sir.

Q. The fourth line down, all the way to the right, starting with under
A. Yes, sir.

Q. Under no circumstances shall any employee of service provider
or employee of its subcontractors be deemed or construed to be an
employee of client." Do you see that?

A. Yes, sir.

Q. That's the agreement that you entered in with Employer
Solutions Staffing Group?
A. Yes, sir.

Exhibit 6, Deposition of Fred West, p. 57; 9-23.

The Defendants effectively want supplemental labor with no risk — they want all the juice
and none of the squeeze. Their actions do not provide protection to the workers. And their actions
certainly do not provide double protection to the workers as envisioned by the Act. Yet, despite
entering into an agreement that specifically eliminates the possibility that £he workers are their
employees, they now claim to be their statutory employer because it suits their current need. The
Court should deny the Defendants’ Motion to Dismiss because according to their own agreement
with Employer Staffing, the Defendants are not the Plaintiffs’ employer.

Finally, and perhaps most importantly, the Defendants are judicially estopped from arguing

that they are the statutory employer of the Plaintiffs to this Court because they represented to the

13



South Carolina Workers’ Compensation Commission that they were not. Judicial estoppel exists

to prevent the attempted actions of these Defendants. See Quinn v. Sharon Corp., 343 S.C. 411,

415, 540 S.E.2d 474, 476 (2000)(“The purpose of judicial estoppel is to prevent the manipulation
of the judicial system by the litigants... [a] court invokes judicial estoppel to prevent a party from
changing its position over the course of judicial proceedings.”). In fact, numerous courts have
prohibited a party from asserting a position that is inconsistent from a prior position taken in the

same cause of action or course of litigation. Id. citing Southmark Corp. v. Trotter Smith & Jacobs,

212 Ga. App. 454,442 S.E.2d. 265 (1994). The Court should analyze the following five elements

to determine the applicability of Judicial estoppel:

1. two inconsistent positions must be taken by the same party or
parties in privity with each other;

2. the two inconsistent positions were both made pursuant to sworn
statements; ,

3. the positions must be taken in the same or related proceedings
involving the same parties in privity with each other;

4. the inconsistency must be part of an intentional effort to mislead
the court; and

5. the two positions must be totally inconsistent; that is, the truth of
one position must necessarily preclude the veracity of the other
position.

The Defendants represented to the Workers’ Compensation Commission that Employer
Staffing was the “sole employer” of the workers. Amanda Goldsberry, the workers’ compensation
coordinator for Amick Farms, confirmed the same. She testified:

Q. And you agree that Amick Farms made the representation to the
workers' comp commission that ESSG was the sole employee of
these workers?

Defense Attorney: Object to the form.

A. Yes.

14



See Exhibit 7, Deposition of Amanda Goldsberry, p. 20; 5-9.

Mrs. Goldsberry also confirmed that Amick Farms consulted with the general counsel to

review the Order and eventually approve the same. She testified:

Q. Did you have any internal talks with anybody at Amick Farms
about this representation being made to the workers' compensation
commission, not your counsel?

A. 1did, but counsel was there.

Q. Counsel was there. These orders were filed with the commission
with the approval of Amick Farms. True?

Defense Attorney: Object to the form.
A. To my knowledge, yes.

Exhibit 7, Deposition of Amanda Goldsberry, p. 23; 22 through p.

24; 6.

This representation meets all five of the elements of judicial estoppel as the Defendants

now claim they are the employer of the workers. The representation was:

1.

2.

5.

Inconsistent with their current position;

Made in the form of a Consent Order which was sworn to by the Defendants;

Made during related proceedings with the same parties and the same facts;

Submitted as part of the Defendants’ plan to either mislead the Commission or this
Court regarding the employment status of the workers;

Totally inconsistent with their current that they are the Plaintiffs’ employer.

The Court should deny the Defendants’ Motion to Dismiss because the Defendants are

judicially estopped from arguing that they are the Plaintiffs’ employer since they took the exact

opposite position with the Workers’ Compensation Commission.

10
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CONCLUSION

The reasoning applied by multiple courts in South Carolina applies here, and, therefore,
the Defendants’ motion to dismiss should be denied as a matter of law. The Plaintiffs’ Complaint
sets forth facts to support each cause of action. Further, the Defendants are not the statutory -
employer of the Plaintiffs, and, therefore, they do not receive immunity under the Act. The
Plaintiff respectfully requests that this Court follow the holdings of the trial courts’ from South

Carolina and deny the Defendant’s motion to dismiss.

McLeod Law Group, LL.C
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NATURE OF ACTION (Check One Box Below)
Coantracts Torts - Professional Malpractice Torts — Persona! Injury Real Property
O Constructions {100) "{d  Dental Malpractice (200) [0 Assault/Slander/Libel (300) [0 Claim & Delivery (400)
O Debt Collection (110) O  Legal Malpractice (210) [0 Conversion (310) ] Condemnation (410)
O Employment (120) O  Medical Malpractice (220) B&J  Motor Vehicle Accident (320) [ Foreclosure (420)
O General (130) Previous Notice of Intent Case # [0 Premises Liability (330) [0 Mechanic’s Lien (430)
| Breachof Contract (140) 20 -CP-__ -~ [] Products Liability (340) [J Partition (440)
a Other (199) [0 Nofice/FileMedMal (230) [ Personal Injury (350) ] Possession (450)
[OJ Other (299) [0 Wrongful Death (360) [0 Building Code Violation (460)
O Other 399) O Other (499)
Inmate Petitions Judgments/Setilements Administrative Law/Relief Appeals
O PCR(500) O Death Settlement (700) [J Reinstate Drivér's License (800) 0 Arbitration (900)
[0 Mandamus (520) O Foreign Judgment (710) [0 Judicial Review (810) [0 Magistrate-Civil (510)
[1 Habeas Corpus (530) | Magistrate’s Judgment (720) [ Relief(820) O Magistrate-Criminal (920)
[J Other (599) a Minor Settlement (730) [J Permanent Injunction (830) O Municipal (930)
O Transcript Judgment (740) [0 Forfeiture-Petition (840) [ Probate Court (940)
| Lis Pendens (750) [J Forfeiture—Consent Order (850) [0 SCDOT (950)
O Transfer of Structured a 0O Worker’s Comp (960)
Settlement Payment Rights Other (839) O Zoning Board (970)
Application (760)
[0 Public Service Commission
Other (799) (990)
Special/Complex /Other [0 Employment Security Comm (951)
O Environmental (600) [0 Pharmaceuticals (630)
0O  Automobile Arb. (610) O Unfair Trade Practices (640) O Other (959)
O Medical (620) [0 Out-of State Depositions (650)
O Other (699) [0 Motion to Quash Subpoena in
0 gn Ou;—gf-gotuntys .?gtion (660) 5
exual Predal g N
3| or (510) % EXHIBIT
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Date:—-]/_ 57/@

o, SCRCP, Rule 11, and the South Carolina Frivolous

Scbmitting Party Signature:

Note: Frivolous civil proceedi By E ‘ it
Civil Proceedings Sanctions Act, S.C.Code Ann §15-36-10 et. seq.

SCCA /234 (01/2010) Page 2 of 3
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FOR MANDATED ADR COUNTIES ONLY
Allendale, Anderson, Beaufort, Colleton, Florence, Greenville, Hampton, Horry,
Jasper, Lexington, Pickens (Family Court Only), Richland, Union and York

'SUPREME COURT RULES REQUIRE THE SUBMISSION OF ALL CIVIL CASES TO AN ALTERNATIVE
DISPUTE RESOLUTION PROCESS, UNLESS OTHERWISE EXEMPT.

You are required to take the following action(s):

1. The parties shall select a neutral and file a “Proof of ADR” form on or by the 210% day of the filing of this
action. If the parties have not selected a neutral within 210 days, the Clerk of Court shall then appoint a
primary and secondary mediator from the current roster on a rotating basis from among those mediators
agreeing to accept cases in the county in which the action has been filed.

2. The initial ADR conference must be held within 300 days after the filing of the action.

3. Pre-suit medical malpractice mediations required by S.C. Code §15-79-125 shall be held not later than 120
days after all defendants are served with the “Notice of Intent to File Suit” or as the court directs. (Medical
malpractice mediation is mandatory statewide.)

4. Cases are exempt from ADR only upon the following grounds:

a. Special proceeding, or actions seeking extraordinary relief such as mandamus, habeas corpus, or
prohibition;

b. Requests for temporary relief;

c. Appeals

d. Post Conviction relief matters;

e. Contempt of Court proceedings;

f. Forfeiture proceedi;l—gs brought. by governmental entities;
g. Mortgage foreclosures; and

h. Cases that have been previously subjected to an ADR conference, unless otherwise required by
Rule 3 or by statute.

5. Incasesnotsubjectto ADR, the ChiefJudge for Administrative Purposes, upon the motion of the court or
of any party, may order a case to mediation.

6. Motion of a party to be exempt from payment of neutral fees due to indigency should be filed with the
Court within ten (10) days after the ADR conference has been concluded.

Please Note:  You must comply with the Supreme Court Rules regarding ADR.
Failure to do so may affect your case or may result in sanctions.

SCCA /234 (01/2010) Page 3 of 3
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS |
) ELEVENTH JUDICIAL CIRCUIT
COUNTY OF LEXINGTON ) 2016-CP- {a dlE L - P 4: 55
) —— 3 2
% Hawi Kebede, Mekilit A. Lemu, ) Ny
And Shewangiz K. Moges, ) ‘_,"j
) -
Plaintiffs, )
)
Vs. ) SUMMONS
) (JURY TRIAL DEMANDED)
Amick Farms, LLC and OSI Group, )
)
Defendants. )
)

TO: THE DEFENDANTS ABOVE NAMED:

YOU ARE HEREBY SUMMONED and required to answer the Complaint in this action, of
which a copy is herewith served upon you, and to serve a copy of your Answer to said Complaint
on the subscribed, 109 N. Main Street, PO Box 1211, Sumter, South Carolina 29151, within
thirty (30) days after the service hereof, exclusive of the date of such service; and if you fail to

answer the Complaint within the time aforesaid, judgment by default will be rendered against

you for the relief demanded in the Complaint.

The Deas Law Fi

Garryl L. Deas, Esquire
Attorney for Plaintiff

Post Office Box 1211

109 N. Main Street

Sumter, South Carolina 29151
(803) 775-7004

(803) 773-9037 fax
deaslawfirm(@vahoo.com

Sumter, South Carolina
Jae €, Tolls

20
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COPYorecrszozy;

STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS

Amick Farms, LLC and OSI Group,

' Defendants.

)  ELEVENTH JUDICIAL CIRCUITVUL -5 25 . 55
COUN# Y OF LEXINGTON ) 2016-CP-32- g
)
Hawi Kebede, Mekilit A. Lemu, )
And Shewangiz K. Moges, )
)
Plaintiffs, )
)
vs. ) COMPLAINT
) (JURY TRIAL DEMANDED)
)
)
)
)

1. The Plaintiffs are citizens and residents of Richland County, South Carolina and
at the time of the occurrence referenced herein were passengers in a 1999 Ford Van owned by

East Coast Labor Solutions.

2. Upon information and belief, Defendant, Amick Farms, LLC, LLC, is a business
entity organized and existing under the laws of “a State of the United States of America and owns

property and/or does business in Batesburg, South Carolina.

3. Upon information and belief, Defendant, OSI Group, is a business entity
organized and existing under the laws of a State of the United States of America and owns

property and/or does business in Batesburg, South Carolina.

4. This action is brought by the Plaintiff pursuant to §15-5-90 of the South Carolina
Code of Laws to recover for the conscious pain and suffering inflicted on the Plaintiffs and
pursuant to §15-51-10 et seq. of the South Carolina Code of Laws for the wrongful act, neglect

or fault of the Defendants which caused the injuries sustained by the Plaintiffs.

21
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5. ‘That on or about July 8, 2013 Rahmel York was employed by Amick Farms, LLC
and was directed by his supervisor to drive the 1999 Ford Van to transport geveral employees
home. The Pla.iiiffs were one of the employees that occupied the 1999 Fid Van as passengers
and said van was operated by Mr. York. That at approximately 9:00 a.m., Mr. York, who was
traveling Eastbound on Interstate 20 in Gilbert, South Carolina, fell asleep while driving said van
and veered off the left side of the roadway and overcorrected to the right consequently causing
the van to overturn and flip multiple times striking an embankment and coming to rest on said
embankment.

6. At all times relevant hereto, Rhamel York, was employed and served as an agent
for Defendant, Amick Farms, LLC and OSI Group and was acting within the course and scope
of his employment.

7. As a result of the above referenced occurrence, the Plaintiffs sustained severe and

permanent injuries to their persons.

FOR A FIRST CAUSE OF ACTION AGAINST ALL DEFENDANTS
(Negligent Entrustment)

8. The Plaintiffs repeat and re-allege each and every allegation in paragraphs 1
through 7 as set forth herein.

9. On the day before the above referenced accident, Rhamel York worked the night
shift at Amick Farms, LLC from 11:15 p.m. on Sunday, July 7, 2013 through 8:30 a.m. on
Monday, July 8,2013. Additionally, prior to his Sunday shift, Mr. York had worked the
preceding Friday and Saturday night shifts from 11:15 p.m. until 8:30 a.m. On the day of the
above described accident, Mr. York had worked three (3) consecutive days on night shift from

11:15 p.m. to 8:30 a.m. and despite being aware of his work schedule, Mr. York was instructed

22



by his supervisor to transport the Plaintiffs and the other employees home in said transportation
van.
10.  That the viﬂjuries, harin and damages incurred by the Plaintiffs weréi direct and
proximate result of Mr. York’s negligent and reckless operation of said transportation van and
the Defendants knew or should have known that Mr. York’s operation of said vehicle was likely
1o pose an unreasonable risk of harm to others.
11.  The Defendants as the employer of Rhamel York had the right to permit and the
power to prohibit the use of this van by Rhamel York.
12. The Defendants knew, or had reason to know, that Rhamel York was likely to
drive the van in a negligent and reckless manner.
13.  As adirect result of Defendants negligently entrusting Rhamel York, who
operated said vehicle owned by the Defendants in a negligent and reckless manner, the
Plajntiffs, without any contributory negligence, did suffer injuries, damages and harm.

- FOR A-SECOND CAUSE OF ACTION AGAINST-ALL DEFENDANTS
(Negligent Supervision)

13.  The Plaintiffs repeat and ré-allege each and every allegation in paragraphs 1
through 13 as set forth herein.

14. That upon information and belief, the Defendants owed statutory and common
law duties to the public at large and to the Plaintiffs in particular, to refrain from negligently
supervising employees.

15. These Defendants knew or reasonably should have known that Rhamel York had
worked multiple and consecutive overtime shifts prior to the date of the above described accident
and was not in suitable condition to operate said van in such a manner to safely transport the

Plaintiffs and other employees home.
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16.

reckless, willful and wanton acts

and physical

17.

As a direct, foreseeable and proximate result of the negligent, grossly negligent,

harm.

a?{j/or omissions of the Defendants, the Plaintiffs suffered E{m

Due to the willful, wanton, reckless, groésly negligent and negligent acts of the

Defendants as set out above, the Plaintiffs are entitled to recover actual and punitive damages

from the Defendants as determined by a jury.

WHEREFORE, Plaintiffs pray for judgment against Defendants jointly and severely in a

sum to be determined by a jury together with punitive damages, costs of this action and for such

other and further relief as this Court deems just, equitable and appropriate.

"R

T South Carolma

Zoilp

1
T

The Deas Law Firm

r_\»\

. Deas, Esquire
Attorney for Plaintiffs
Post Office Box 1211
109 N. Main Street —
Sumter, South Carolina 29151
(803) 775-7004

(803) 773-9037 fax

24



TEMPORARY STAFFING SERVICE PROVIDER AGREEMENT

THIS AGRERMENT ("Agraement) is entared Inlp au of this 307Fay of January, 2018 (“Effectve Date”),
by and between Employar Sojutione Staffing Grotip, LLE, with 2 Corporate Headquarters at 7301
Ohms Lang, Sutte 405, Edind, Minnesota 66438 (herokiaftar “Service Providus®) and Amalak Farms, LLG,
w&ﬂga C;omorah Haadquarters at 2070 Eateshurg Highway, Batestisrg, South Czrofing 20008 (hereinafier
2, “‘d 3

WHEREAS, Cliant wishas I engage Servics Provider's services, and Survice Provider wishes to accept
such engagament. ’

HDOW, THEREFORE, the partlss apran as fallows:

. Sougs. Froim the Effestive Dita of this Agreamant untll s tenmination, Serviéa Provider agrees o
provids, and the Client agrees to procura from Senvics Pravides, certaln of Glient's supplemental labor
and recrultment neede. :

‘The sreas and typas of supplemental lebor services (the “Services™) to be psrioimed by Servica
Provider's employees shall be as spociiiesly definsd It supplements to this Agreement, asch of which
shall be substantally in the form of the project agreement dlached hsreto and-Incorporatad hersin by
vefarence (the "Projaot Agreament”). Tha fses o be pald to Benvice Providei by Client shall ba as set
forth In the Projent Agreameant.

2, .in'ip!sn;m!aﬂan of Sarvices

A. Tha location covered by this Agrsement shafl indutla 2l Clent plants that Service Provider will

provide supplemental non-professionsl ‘confyacled labor as determined by Chent in Rs sole
discretion.

B. Service Provider and Cliant shell cooparele in implementing and providing all servicas under this
Agraement. Such cugperation, kicludes, but i3 nat limited fo, ‘providing ‘Service Provider
reasonsble advance nofica ¢F projected staffing needs such thit Service Provider can adequately
adjust, and arranga for, any indreas or dacreasa in Cllent's projection. Advanced scheduling wil
take piace with nolice of changing nseds to be given [n writing, with fio less than 24 houra nolice
(or crally with wdtien confirmation- within 24"haurs therealier), excapt In the event of an
emergangy. -

C. Service Provider shall arovide to Clierit, ¢nly thoss Service Previdar employees who sucesssfully

completelpass E-Verify, background chacks and spadified drug tests. meating the minimum.

- standands that Cllent requires of its own employges, Senvise Provider shall ensure that such pra-
employment tzsting is parforsaed in complianca with all applicable laws.

&, The Servica Provider shafi work with the Gliart through the Cllent's designated Contuct Parson(s)
as defined In paragraph 4 holow to addnass aif day-fo-day o lofig tenm lssuss under this
Agreement. Soclal Sacurily Vertficailion and E-Vertly shall be parformad an essh Servico Provider
employes prior to presentment ta Client, and there shall ba no chargs for this sarvica. A ermingl
hackground check and drug scresn will be includad in the féa steted In Exhibit A,

{n addilon fo the soclal eecurtty, credt and background chacks cited above, Servioa Provider wil,
&t no additional charge to Client, ioroughly aveluate all Serviod Providsr employees throwugh skill

evaluaions and behaviora! intrviawing.

+  Skill Asgeadniont. Servics Provider will assess adminisirative and dletical skl levela, In
eddiion, Sevvice Provider will agsses basic skills, apltudo, safety and forkiiit operation, ¥
spplieable.. -Every evahation will ba timed and indlcale the Service' Provider amployee’s

oiiclarcy level. Al Savice Provider eniployess presanted to Cliant wii have pasged skill
ovakiations and betizviaral intarviewing.
ettt o it e et e e "“
Tmmm,ml,u Providor Agreetian) Group, LLG Prge
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fil Cilent's temporary needs. The evaluation foctors will {
tempordry woik; educational background, work expetiance, shill
and gao-workem; matusity; stability; motivation; intevests and avagablilty.

ude averall sultabfity fér

* exparienass, likes and dishiws of all Bervice Piovider employeag o evaluate thelk sultabiity to

“ & -Béhavioral Interiswing, Service Provider shall siso assess m%fbﬂiﬁes. work and pardohal

Cliant may request Service Provider to replaca any Service Provider employee for any reason of no
reason, ) -

3.

4

s"

7!

Service Provider Employaay

A The pariles agree that Service Provider amployses are and will be empioyed sciely by Service '

Provider, Setvice Provider-shal ba soluly responufble for all wages: benefits, payrol deduictions,
and employss payment jssues, including deposit and payrient of 4l employment taxes and
workers® compansastion Insurance with respact to Service Provider employess. ‘

B. Servics Provider.reserves the rght to tontact, sersen, hire, disclpline or dischergs any cnd all
Barvics Providet emplayeas. -

& Sarvics Provider agraes not t solicht Cllant amployees for employmant with Sorvice Provider,
Serdce Provider, however, shall have ihe right to request Client's employ2es, turing non-werk
hours, to provide employmeint referratla to Sarvics Provider.

D. Once a Service Provider empldye has worked at Clent's facllity for & period of one (1) year,
Chent may, In its sols discretion and without fwiher obligafion to Servica Pravidar, hire Senite
Provider employees as Chent's emplayeas for regutar positions, (n the eévant Client elects to hira
a Servica Provider employes, Client whll advise Ganvica Provider of such decision. '

. Sarvice Providar agress 1o train and orlentate its emplayees assignad at the Clent’s facillty to the
exact standards of the Client and will maintaln documentaton of such training for each Service
Provider employed aasigned to thy Client. It is the reajansiblity of the Service Provider (o ensure
its employess are ivained proparly and adequately.

Gontane Personls). in order to help ensure tha smaoth and consistert perfermance of the partiss'
undertakings pursuart to this Agreament Cllant shall designata a Contact Person who shali be
atthorizad by Clisnt to.provide Information and requests to Senvice Providar regarding Client's needs
a5 they may arisa, to sign-off on ail attandanca records or to dealgriate s parsen with authority to do
80, and {b address 21 ether servica and pudomanse i3suss,

5

Right 0 Audit. Cllert shalf have ths right to audit dusing normal business hours Bervice Provider's
vacords pertsining to 1o performancs of this Agreement, regandiess of the manner or form In which

such records gre imalntalned by Service Pravider, Sarvice Pravidar ahiall make such reconds avaliable

for Client's review upon reasonable prior aicting from Cliant and in a locstion and orgenized in manner

phykeally condugive to Cllent's audit requirements. Untl Clisnt makes the final paymant to Betvics

Provider for Service Pvovider's services undar thia Agreentent, and-for a period of twa (2) gsm
thorealler, Chlent misy exerciag such right a5 ofien aB reaganably necessary and appropriate, Cliant
may, without penally, withirold final haymeiit for Service Provide’s sorvices rendered under the last
waik's Invalca under this Agreement until such time a8 Cllant's reesonabls requatt to audit Service
Provider's records is honored. : v ‘

Holideys. Servich Provider smployees will obsatve Client's helidays. In the event that Glient provides
Service. Pravider with reasonable notice Hiat Cllent destres Service Provider. to provide Servise
Providar employees on these halidays, Barvice Prowder shall make Servise Provider employess
aveliable for work en the speciiad hollday. “Stvica Provider employees will ba compansated by
Sarvice Pravider using the holiday pay policy of the Client.

Confdenticity. Service Providar shall regard a8 confldential end proprictary afl of the information

communicated by Cllent or otherwise obtaled by Servica Provider in confisction with this Agreament
inclisding any wark preduct created by Sandge Provider smiployées {which infonmation shall at alt imes

Temiporary GIAing curvies FUVIHer AGrGant ' R PR 2c?s

o Intérface with managers
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B

be the property of Clierit). Senvice Provider shall aot, without the Client's prior writien consent, at any
{ime (a) use guch information for any purpose olher than in connecfion with the pardormance of Its
obijgations der this Agreement or (b) disclose any portion of such information®p tiiid parties,
excluding e Pravider's agents of subGontractors et are direclly parforming gs for Service
Pravider In connectien with this Agreement. Sarvica Provider shafl promptly upan the expiration or
earlier lermination of this Agresment return to Client, without retaining coples thereof, ali such
information which I In vaitten or tangltile form (including, without imitation, all caples, summaries and
notes of the contents therecl), regardiess of the party causing the samie to be k1 guch form, end
desiroy all written malerials prepared by Servise Provider which incofporatea or includes any such
information, Serviea Provider shall disseminate such Information to Hs employees, agents and
subcontractors orly on a "need-to-know" basls, Service Provider shall causs eachi of #ts employass,
agenis and subeontraclors who hava access to such information o comply with #ig terms znd
provistons of this paragmph In the seme manner as Service Provider is bound heratiy, with Service
Provider remaining responsible for the ectiona and disslosures of any such employess, apents or
aubcontractors, In addition, except a8 otharwise provided hereln, Sevice Provider shall not, without
Cllent's peior written consant, disclose to third parties ariy Informatidn generated urider, o the nature of
and discussions regarding, thla Agresment. Service Provider agrees that any breach of this Sestion by
Servica Provider, it employess, agents or subcontractars shall w:_se.lrrafarabla Injury to Client, that
Cllent shall be entitied to spociiic parformanca and infunctivi or othier equifable rellaf as = remedy for
_Bny'such breech, and thet Saviéa Provider agrees to walve any requirement for securing or posting of

any bond In connaction vith such remedy

Notwithstanding the foragoing, Service Providor's ohligetions pursuant to tha eheve Section shall not
apply to (a) irformation that, &t the' time of disclosurs, 15, or Bfter disclosure bacomes part of, the
public domaln other then as & consequence of Sorvice Providet's brsach, (b) Information that vias
known or-ottisrwise avefiebla to Service Provider prior o the disclosure by Clisnt, (c) Information
disclosed by a third party to Service Provider after the disclostire by Cilent, if such third party's

disclosure ralther viclatss any abligation of the third patty to Cliant nor Is =.congequerice of Service'

Proviisr's breach, or (d) Information that Cliant autharizes, in writiig, fot ralease.

BafetylSecwrity Policiey amd Preoeslures, Service Provider and fis Servics Provider amployees
shell comply with &l of Cllent's safely and security guidelnes, as wall as Cllent’s geceral poliey and

procedures (relaing to o.g. smoking, drinking, dress code, parking, housskeaping ‘and conduct). -

Sawvice Provider sheli parform the Services lo a profesélonal, safe and workmanlke manner, shall
have sole responsibifity for esfety of its Service Provider employzos and shail tahe all precautions and
compiy with all ssfety rules of Cllent end any eppiicable federel, state gnd lacal lews, rules, regulations

and ordinances felating to job-site eefety.

Tem of Aproamunt

£. Subjget to the tamination provislans set fosth in Section 8B heraof, this Agresment shell become

" affatlive @ of the date the first Service Provider Assodiate provides sarvices to Client and shall
cantinus umil tarminated by tha parties (“Term") upun 30 days nolice. The Agroement will
automatisally ba ranewed in one (1) year Incrementa unless tenninetsd earlier as provided hereln,
Natwithstanding anything contalned hereln to the contrery, this Agresment shalt not be terminated
whila there I3 an aolive Project Agresment, ' ,

B. Efther party may immediately terminate this Agreement ¥ a Defauft, as defined balow, by the cther
parly hes occumrad and is continuing by giving writlen notlcé thereof to the defaulting party.
Termination of this Agresment ahall riot relieve the parflés of arly obligation accrulng with respect
ta this Agresmant prior t0 such farmination. The term "Default’ shall mean any of the following:

{e) failure by a party to comply with or to perform any provision or condition of this Agreement for
{en (10) days after wiitten nolice thereof ta such party, or

(b) a party becomes insivent, is unable 1o pay ita debts a8 they mature or is the subject of a
peliion in bankmiptey, whether voluntary or involuntary, or of eny @ther proceeding under
banksuptcy, hsotyency or simiierlaws; or miaké2 an asslgnment for the berisfit of ereditors: or

TR ST R e e
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{s nemed In, or s proparty Ia subjact lo a stilt for appointment of a racalver; or is dissolvad or
liquidated; or :

{e) any werranty 9 In thie Agreument Is braached, falss, o misleading In any l'h fal

regpact.

In the ovent of such-tennination, e aoi-defaulting party shall ba entitlied {0 pursue aiy remedy
provided In law or equity. In no ewent shall elther parly be llabla-for incidenital, conszquential or
punitive damagas. : '

Upon Service Providar's recelpt of any such notica from. Cllint or Service Providers sending of any
euch natica to Client (Motics data”), Servisa Provider shall immediately discontinue all work and shell
ncir no fuirther &x'rﬁhsa bRllngs purstant thesofo vitiotit Cllant's prior written &pproval, (n the event
of ateminatiun, Cllent shall ows Servica Provider faas for ettual wark parformed by Service Provider
through the notics dats biled & thy rates under this Agresmient. If appicable, Sarvice Provider shall
rafund to Client within thirty (30) days of the notice date any amounis by vihich the suma pald by Cllent
to Service Provider exceed such fees owed by Client. - ' ‘

Notwithstanding the foregoing or anyihing hiereln to the contrary, Gllent may terminsle this Agreamant
&t anylime without cause and withaut penelty upan 30 days prior written notice to Service Provider,

10, Non-Exchuzivily. Service Provider acknowledgos that Cllent may anter into siinllar agreemants with
parlias Gther than Ssrvice Provider for sarvices simiar to thosd which may.be provided by Servica
Provider hereiinder. Accordingly, Setvico Provider agrees fhat the sgreement betwesn the parfies
hereto shall not be deemed exclusive and thai Cliant may from time (o time ‘enter into simifar
ageements vith thid parties which may ba Service- Proviiér’s competitors with respect to tha
Services or other profassional sarvice profects.

1. Warraoties and Ropressatations by Service Provider

A, Service Provider represents, wamants and agraes that It hag grid will have full power rad authority
to enitar into, ard to fully parfam, this Agreement and that no agresment or understanding with
any othay person, fimm or cofporation exlats or will exist which will interfere with Sarvica Provider's
abligations heretnder, Servica Provider further rapresents 2nd warrants that (i) the disclosure to

~~Agiick Farms, LLC of any information by Service Previder in conneclion with the:Services does
not confravene any confidentiality obligation Service Provider may have o any thid party; (1)
Service Provider wil use its best efforis In providing tts Sarvicas hereunder and will provide them
in 3 wofessional and workmaniike mennar; {i8) Sesvice Piovider shiall comply with alf applicable
fadural, etate and local laws, ordinandzs, rulss, regulations, and ordera of the steta end looality
wheta its Services are being renderad; end-(iv) Service Provider has ar vill duty abtsln any end

all {icenties, parmils, and authorty necessary gr required by federal, stats, or local Jaws, rules,

regiiiitions or erdinances cavering lts provision of Services hersunder.

B8, Sefvice Provider reprosents and vamsnts to Client that [t fiae cormplied, ard will comply, with all
appiicable fadere), state, loca), and local laws, nules, reguistions and requirements, including but
not limited 10; The Fak Labor Standards Aot, Tille VIl of the Civik Rights Act of 1884, the
Americans vith Disebiliies Act, the' Aga Discrimination in Employment Act, the Family and

Wedical Leavs Act, the Occupational, Sfety and Health Act, and Nafiona) Labor Relations Acls,

the Hiinols Falr Employmant Practices Ast, and all other labor, employment and applicable jaws.

{7, Servige Previder represents and waranis that it shizll ba solely responsible for the payment of ai
wages, fringe banefits, soclal secunty, worker's compensation, unemployment and other taxes
applicable to the performance of gervices under this Agreement by Sarvite Provider Sesvice
Provider employees. ’

D. Service Provider represents end wartants to Client that the exeoution and performancs of this
Agreement by & are fully-authorizad, that this Agreemen! fras been validly exacutsdl and delivared,
and that the Individual executing thia Agraement hae full suthority to bind Service Provider. it
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further represents that its pa ance hefounder will not confiict with any contract or legal
obligation to vahich it is bound.

&, The parlies to this Agreement mutually ackrowledge and agree that this Agresment, by its nature,
coniternplates fluctuations in the newd for Service Pravider Sarvics Provider employees from time
to time and from day to day, Service Provider represents and warrants ihat it will vse s best
efforts to staff 100 percant of Gllenifs neads, pravided that Client provides adequate advance
natics 1o Service Provider, in acoordance with the terms of this Agreeme:nit.

. Barvica Provider shall provide reasonabie and aisurate decuimaniation to Chant regarding Service
Provider employaes work schadidas, Teas, dnd othar cherges.

G, Servica Provider rapresents ind warrsnts that in parfohming services hereunder it shall provide
Service Providar am) Igﬁs wiio have coriiplated the Servies Providér streening processes
(including backgmung jo and drisg tests), and possses the qualificalions to perfoin In the
areas where thelr survicas are to be utifized. '

H. Sanvice Provider reprasente that &t has ulliized its bust sfforls, at Service Providers sols cost and
experise, to ensure that all of Service Provider employees provided ta Client (directly by Service
Provider or indirectly throuigh ona of s subcontractors) pursuant to this Agraement ara authorized
to work under ol applicabla local, slate and federal lsws and ragulations (including, without

limitation, any Jaws or regulations enacted, sdoptod or promulgated ofter the éxecution of this

Agreanent),

42 Warrantlas ond Raprosentelions by Client

A. Client sopresents and wasrants to Service Provider that it has complied with and wil corply with
all applicabls federal, slale, local, dumestic and othsr laws, rulas, regutations and requirements.
Cliant agrees that it will not ask or require Service Provider, in ks scle judgment, to engage in
conduct that would require Service Provider to violate eny lsws, regulations, or lagal requirements,

B, Client reprasents and warrants to Sarvica Provider that the execullon @nd performance of this
Adfeement by it are fully authorized, thet this Agreament hes bzen validly exccutad and delivered,
and that th individuals extecuting this Agresment have full authority to bind Cliert.

C. Cliant reprassite ard waranls that Gliant's Contact Person, or another representative (ar
rapregentativés) desigriated by Clant, shall ba avellable each business da@y and shall be
authorized to raview and sign off an Yl dally time records for Saivica Provider Servica Providar

: eniployeas.  Cllent agréss that, when Rs reprazentstive signs off on such atiendanes recerds, -

such records ara deemed final wiess and until Cllent oblains evidence to the contrary,

D, Client repregents thal, to tha best of Rs knowledg, the poaions balng filed by Service Provider
Service Provider employees under ihis Agreament do not requira the Sarvice Provider employees
tc belong fo or jolin a urion oF pay urion dugs. . :

13. Notice. All nolioes, reporta and recaipts shell b I writing and shail ba deamed duly given on (2) tho

date of personal or courler delivery; (b) the dale of transmission by telecopy or other elecionic
transmission servics, provided a corfirmation copy is dlso Jent ria later (han the next busingss day by
first-class mall, ratum recalpt sequesiad, postoge prapald; or (o) three (3) businass days after tha date
of dapost in the United Ststas mall, sent by regisiered or cartified inall, returi recelpt requested,
postags prepald, addressed es follows: i

It W Survics Provider:

Employer Solutions Staffing Group, LLC
7301 Ohms Lane '
Suite 405

- Edina, Minnasota 85439
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If o Clisnt: : * With a copy to:

Amick Farms, LLC O8I industries, LLC
2070 Batesburg Highway 1226 Corporate Boulevard
Bateahurg, Sauth Carolina 26006 Aurora, Winole 80506
Alln; Frad West Atin: Genéral Coursel
Phone: fBQS) 632-1400 Fax: {630)851-0027

Fax: (803)6532-1441

Emall: C¥YssI@AmIcK TS gonx

Efither parly may change s mating address by written riotice to the other party In accordance with this
Section.

14. Integratsd Agreement. This Agreement eonstitutes the entire understanding batween Client and
Sarvica Provider regajding the subject matter hereln. All rapresentations and warranties, if any, made
contemporaneacusly with or prior herelo are superseded and merged Into this Agreement. The parties
acknowledge that they are entering Into this Agresment solely on the basis of the agreaments and
rapresentations contained hareln, and for each party’s respective purpesss and not for the benefit of
any third parly. Nothing in this Agreement = Intended to, or does, areate any third parly beneficiaries,
including, but not imited to, any Service Provider Associate. A walvar by any party of any provision of
this Agreament shall not ba deamed a walver as to any future or conlinuing performance and shail not
telfeva eny parly from [z responsiblittes under this Agresment. No allerations, amendments, or
modifications hareof ara binding unless in writing and signad by the partles hereto, All headings ara
for the convenlance of the parties and do not define, exiend or limit the provisions of this Agreement,

13. Indopendent Contractor. Nothing comtalnad hereln ehall he deemed or construed to create any
partnership or Jolnt venture batwean Cllent and Servica Provider. Al activities by Servica Provider, or
its subconfractors, under the terms of this Agresment shall be canied on by Sarvica Frovider, or His
subconbractors, as an independent contractor and not as an egent for or emplayes of Client. Under
no circumstances shell any employes of Sarvice Provides or employes of its subcontractors ba
deemed or construed 1o be an employes of Cllent. Cllerd shall nat be lisble for any Injuiies or
damages incisted by Service Provider, or ils subcontractors, as a result of its activities In the
potformancs of this Agresment.

16. Survival. The provisions of Sections 6, 7, 11, 12, and 17 hereof shall survive any termination of this
Agresment,

17. Inaurance ard indemnification

A Seivice Provider agrees to adhere to the ebtain and mainialn &t Its expense the emounts and
typea of insurance coverages as [dantifed (n Exhibit B, attached hereto and Incorpérated herain,

B. Service Proviler agreea to Indemnify, defend and hold harmless Client and its membars,
managers, officeis, employses, agents, parent, affiliates, repregentatives, Successars and
assigne of, from and sgainst any llabitfes, clalms, causes of action, lswsulls, judgments,
dameges, injuries, penditias or expenses {including reasonable atiomeys’ fags, court costs and
out of pocket expenses) sufiered or lncumed by Client as a result of a breach of any .
represenistion or warranty made hereunder by Service Provider or any act or deed, whether by
way of tort or contract, committed or omitted by Service Provider, ks employees, represantative,
agents or subcontractors In the parformanca of this Agreemenrt, of acts of its employses or In any
way erising aut of this Agieement.,

18. Force Majeure. If elther party Is prevenied from complying, sither totally or in part, with any of the
tenms or provisions of this Agreemenit by reason of fire, fiood, storm, strike, lockout or other labor
troubls, riat, war, rebelfion, accldent or other acts of God, then upon writien notice to the other party,
the affected provisions and/or requirements of this Agreement shall be suspended during the pertod of
such disabifly. During such geriod, the non-disabled parly may seek ta have is neads, which would
otirerwise ba met hereunder, met by cthers without lizbiity to the disabled party hersundar. If the

Temporasy Stafiing Barvics Provider Agreamant - ’ ST T Pegegald’
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disablfity continues for mure than ten (10) days 2fler the ¢ 1 of the reason far such disablitty, the
non-disabled pafty shall have the right to teyminate this Afreement, znd nelihar party shall therssfter
have any further rights o obligations hereunder, excupt sxspéclilcally sat forth.
18, No Agsigmsiont. Servica Pravider golinowledges that the services to ba rendered by it to Client ara
" uniqus-and parsongl. Ascordingly, Servicd Provider may not assigr any of ite rights or delsgate m;gf
Its obligations under this Agreement without the prior written consent of Cliant. This Agreement shall
Inure ta tha banefit of Cliant and Service Provider and to Cilent’s sucoassors, escigns and ffillates,

20. Law and Vewus, This Agresinent Is govemed by, and shall be construed In accordance with the
substanfiva {swa, but not this laws of conflicts, of ths Saie of Minois.

21, Counterparts, This Agretment mpy be axecuted in two countesparts, aach of which shall bo desmed
to be an odginal, but all of which togsiher ehall constitite one and tha same Instrument, and a takfag
copy of an origind signature wit ba ragerded as an originai signature for purposes of fls Agresment.

IN WITNESS WHEREOQE, the parlles have duly execuled thiy Agreement by thalr respsciive authortzed
representatives as of tha Effective Dats,

EMPL%\Z%m mﬂs STAFFING GROUP, LLC
ap AU

-

Printed Nams:, a[’p’l:‘. Lqmuld
Thia: ce‘?’[ﬂwﬁ_{%
Dete: ;z!p/@

ERIBITS e

s daniaic

BHILR Bovroon PrOJGCE Agroumant anl Borvies Foos
ExHiBR B.........Insurangs Regulcomiants . .
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EXHIBIT A ,
{ BRERT ABREEMENT AND
. SERVICEFEES

1. Services: [1o ke providad by the parlis]

P L

2. 8arvice Foan
A, Setvics Provider fess for servicen provided Underthis Agrsement shet ba;
© Per hour pay rate plus tirfynine pargont (26%) for Gansral Utikty, Sanltation Servicy

g;o‘;‘l;dar employeey, and gny ather posiion enslgrments idantifisd by the (1 2™ and 3"

B. Servica Provider fees wil bo billed on & waokly bagis. Jnvalcas Wil bs prvsented by Sarvice
Provider each weék lo the Clant's Lantaet Pereon dr, {n the #bsends of tha Contact Parson, to
the head of Cliant's Accounts Payahla Deparimonk, Clent agrags to'pay eash sueh Involes siithin
threa (3) to five (5) days uf recqip! of Involse. 4 any adjustmnts or disputes arse regarding an -
involce, & adjustmantuldispules shall be handisdiresvived in e next Involon.  Glient
acknowledges lhat Servioy Providers fees under this Agreement &re predicated upon Emaly
paymant of all involees,

©. Except ss ot forth below, the foes cherpad by Service Provider shod b held fim far & pariod of
!lgleh{i: {12) months froms tha data that The first Survica Provider Assoclate begins work at Client's
cation, R : _

B. Servica Provider shal) provide adequats documentation on & fees sndl charges hereunder. i a

dispute shall erise at anyims reganding feaa and chamen hersurider, e perlics shall seek to
restiva such disputs in good falth and in & Umely taanner,

“Temparary Statfing Sm'!ﬁb'?rc'vldermmmk —— ' j’%awscés"



EXHRITE g
% INSURANGE REQUIREMENTS 3{
T Tawomvsﬂmns saawcsmovmsns o

1. Eelw“e vaidars shell main!aln ma fo\lowlng fnaurancs in emuunls not less than those upeciﬂed‘
Wl

& Workaers' Compensation Insuranes,

l. Coverage A: In amounts that ars Slatutory in accordanca with the laws of the slate with
Jutisdiction, Ingiuding Volunttry Compansation, Brosd Ferm All States Endorsoment,

Endorga tha policy with a waiver of sutpagation for gny snd all claime made apainat
-Amick Farms, LLG & Affiietod Companles

o
Endoroe ths workers' sampensation polfoy with an *Altemste Employes Endorcement,*

. Covarage B: Tha workers' conipansation polioy should lnduda Employer's Linbillty Goversige
In ambunts listed balow:

"Insuranca at a lirit of not tesa thzin $4,000, 800 ezch accident, and in aggregats.
Additlonally, tha palloy shou!d Indk:a(a limits in the foncwmg sinounts:

Each Aacldent. . . 000,050,
Disease-Folicy I.lmlt: Mratsenarine: ~ $1 000,000
Disgase-Each Employze: ... . $1,000,000.

b. Comterclhl Ganeral Llab!my Insuvance,

i. Bodiy injury lisbllity:and praperty damaga liabliity in an amount not laas than $2,600,000 each
acoumence end In aggregafs.

fi. The above poficy @ includs Blanket Contractuc) Lisbiliiy, Froducts and Completed

Cparetions, Indepandarit Confractars, Broad Form Property Damege, Personal Injury,
Incidental Medical Mapractcs,

. Endorss the palicy 1o delate any ce-Insurance provisions and replacs or endorse the policy
with tha following:

*The insurance affordad 1o tha AddRiongl lnsurad Is primesy insurance, and noneonmmory
i the Addiﬁonal Insured has othar insurance which is applicable to the loes on on excess,
confingent, or primary basls, the amount of fhe company’s liablity under this policy shall not
be reduced by the exislarcs uf such other msurance® Thls ahouid he evldanced on the
Ceriificata of inswancs. The addifona Insured is Amigk Fa . des

& Umimeils ua‘bmty

. Provide-Umbrela Listsy fimits of at ipast $2 nillicn per occuneme and in the eggregate.
c;mragomus;ewarh exceass of the following pollclas:

& .Cavergge B - Emplover's Liehlity Potiay.
b. Comimerotel (aneral Liakiity Polioy.

&£ A Certificats of Insurance avidencing thoee coveragus should be sent to:

Amick Farms, LLC with acopyto; OSlindustdes, LLC

Inswence Depsrimant Insurance Department

2079 Batesbury Highway 1225 Cosporata Boulgvard

Gstesbury, South Caroling 28003 , Aurarz, lilnels 60805

Fasi: (303) 532-1444 Fax: (630) 8541-76E6
Tamgacary Stalfing Sarlee Pravider Apreoitant Bl ' - PagoBol s
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- SOUTH CAROLINA DPS/OHS & DMV USE ONLY Poget | SOUTH GAROLINA ¥or A Ao Copy Nediod | Antved
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(803) 7204872 EAST COAST LABOR ___SCLUTIONS { ) X _
Bus, Telephone Strea¥R.FD. ) T /] Bus. Telephone StrasVR.F.D. .
() .. |9TTT SENICATRL N ) I
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Laura W. Robinsan | D: 803.255.0480 | E: Irobinson@collinsandlacy com

May 12, 2015 % %

The Honorable T. Scott Beck

Commissioner

South Carolina Warkers® Compensation Commission
Post Office Box 1715

Columbia, South Carolina 29202

Re:  Mekilit Alemu v. Amick Farms Hawi Kebede v. Amick Farms
WCC File No.: 1309242 WCC File No.: 1308971
Claim No.: WC355-C70326 Claim No.: WC3555-C70336 ——
Date of Injury: 7/8/2013 Date of Injury: 7:82013
Our File No.: 001142-00980 Our File No.: 001142-0008]
Shishay Atsbeha v. Amick Farms Yoset Habtegiorgis v. Amick Farms
WCC File No.: 1308972 WCC File No.: 1309144
Claim No.: WC555-C70328 Claim No.: WC3555-C70330
Date of [njury: 7/8/2013 Dite of Injury: 7:/8/2013
Our File No.: 001142-00982 Our File No.: 001142-00984
Shewangiz Moges v. Amick Farms Tizezew Tadese v. Amick Farms
WCC File Noa.: 1308391 WCC File No.: 1308970 —
Claim No.: WC555-C70338 Claim No.: WC555-C70331
Date of Injury: 7:/8:2013 Date of Injury: 7/872013
Our Fite No.: 001142-00985 Our File No.: 001142-00986

Witliam Chick v. Amick Farms
WCC File No.: 1322500

\J
Claim No.: WC555-C70325 SCWCC
Date of Injury: 7/8/2013 YRRy 15
Our File No.: 001142-00983 ‘“‘M
i 1AL
Dear Commissioner Beck: JUD C

These seven cases all stem from a car accident on July 8, 2013, Derrick Williams
represents all of the claimants; Scott Garrett represents Emiployer Solutions Staffing Group
(ESSG); and Stan Lacy and [ represent Amick Farms. Initially, there was confusion about which
employer was connected to which claimant, but we have now aligned the parties properly.
Accordingly, enclosed for your review and execution are the original and one copy each of a
Consent Order of Dismissal with Prejudice in each of these files.

233414

COLLINS & LACY. P C.

EXHIBIT o




[t the Orders meet with your approval, we would sery much appreciate your signing the
originals, returning a copy of each Order back to our oftice in the enclosed envelopes 1 have
provided.

Thank you for your kind assistance with t%s. It you have any questions, or need
additional information trom us, please do not hesitate to ask,

With highest regards,

Sincerely,

Koa Y. Petysg.

Laura W, Robinson

LWR
Enclosures
ce:. Scott Garrett, Esquire, McAngus Goudelock & Courie, LLC

Amanda Goldsberry, Amick Fars, LLC

Derrick L. Willlams, Esquire, Mickle & Bass, LLC

Geisser Amaro, Liberty Insurance Corporation

Kathy McCarty

(all with enclosures)
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) WORKERS' COMPENSATION COMMISS

STATE OF SOUTH CM%OLINA ) BEFORE THE SOUT!! CAROLINA 4)
N
)

COUNTY OF SALUDA

Shewangiz Moges, WCC FILE NO. 1208391
Employec/Clatmnnt,
V. CONSENT ORDER DISMISSING
AMICK FARMS, LLC AND
LIBERTY MUTUAL INSURANCE GROUP

Amick Farms, LLC,
Carriev/Delendants,

And

Liberty Mutusl Insurance Group, )

)
Carrier/Defendants, )

)

And )

)

Employer Solutions Staffing )
Group, LL.C, )
)

Employer, )

. ) —

Accident Fund National Ins, Corp., )
)

Carrier/Defendnats, )

)

This matter comes before me on agreement by all partics to dismiss wilh prejuclice
Defendants Amick Famms, LLC and Liberty Mulual Insurance Group fram this action. The Form
50 filed by Claimant listed both Amick Furms and Employer Solutions Stafiing Group (ESSG) ns
employers of Claimant at the lime of the alleged aceident on July 8, 2013. However, Claimant was
an employee of ESSG, a temporary stalfing company that through a contrmet dated January 30,
2013, provided stalling scrvices to Amick Farms. As part ol that contract, ESSG agreed that it was
the sole cmployer of its employecs, that it provided workers® compensation inswance coverage for
them, and that it would indemnify Amick Farms from, ameng other things, workers' compensation

claims brought by ils employces against Amick Famis. “Thercfore, and by agreement of all parties,
1




Defendanis Amick Farms, LL.C and [%crly Mutua) Insurance Group are hereby dismissed from this 4

action with prejudice.

AND IT IS 50 ORDERED, W

Commissionier Mike Campbeti /|

We so move:

Stanford E. Lacy. Esquire
Laura W, Robinson, Esquire
Collins & Lagy, P.C.

Post OfTice Box 12487
Columbiu, SC 29211
803-256-2660

Altomeys for Amick Farms, LLC and
Liberly Mutual Insurance Group

We€o consont:

\

/-
Derrick L. Willigfhs] Esqpirc -
Andrea C. Roche, Esquire
Mickle & Bass
Post Office Box 5639
ifn, SC 29250
Altomleys for Claimant

ot 2

At Adarrelt, Esquire
McAngus, Goudelock & Couric, LLC

PPost Office Box (2519

Columbia, SC 29211

Attorneys for Employer Solutions StalTing

Group and Accident Fund National Insurance Company

Columbia, South Carolina
April 27,2015

LERTIFICATE OF SERVICE

This 15 23 cartify that the undersigned h3s cr tnts data served a sapycf this order in the
abovz entitled actien uper: ail partles te this case by sending an electronic copy hareof by
electrorle matt addressed to the attemeys for sald partles; ot if thera Is an unraprasantad
partyfles}, by depasing 3 copy herecf, postage pad In the United States ma, first efass,
3ddrasiad to the unreprasented party('es} and te the amerney(s} for the represented
partylles).

By Barbara Cheesaboro on May 20, 2015

4]




‘ )
COUNTY OF SALUDA )

SQ:JTE OF SOUTII CAROLINA )

Iiawi Kebede
Ewployce/Claimant,
V.

Amick Fayins, LLC,

Carrier/Defendants,

Aud

Nt N’ gl Nt N g N \watt el Nwh Neut st

Liberty Mutual Insurunce Group, )
Carrier/Defendants, )
And

Employer Solutions Sinffing
Group, LLC,

Employer,
Acecldent Fund National Ins. Corp.,

Carrier/Defendails.

Nt Nl N Nt N g N P N Nt ait? ot

This matter comes before me on agreement by ull partics lo dismiss wilh prejudice
Defendants Amick Farms, L.1.C ond Liberty Mutual Insurance Group from this sction. The Form
50 filed by Claimant listed bath Amick Farms and Employer Solutions StafTing Group (1:8SG) ais
cmployers of Claimant at the time of the alleged accident on July 8, 2013. However, Claimant was
an employce of ESSG, a temporary stafling company that through a contract daled January 30,
2013, provided siafling services to Amick I'arms. As parl of that contract, ESSG agreed that it was
the sole employer of its employees, that it provided workers* compensation insurance coverage for
them, and that it would indemnify Amick Farms from, among other things, workers' compensation

claims brouglit by ils employees against Amick Farms, Therefore, and by agreement of afl partics,

BLEFORE THE SOUTIH CAROLINA
WORKERS' COMPEASATION COMMISSION

WCC FILE N(. 1308971

CONSENT ORDER DISMISSING
AMICK FARMS, LLC AND
LIBERTY MUTUAL INSURANCE GROUP

1

42




Delendaats ‘%ﬁck Farms, LLC and Liberty Mutual Insurance Group are hereby %smissed from this

M(M

Comrmss:oner Mike Campbell

action with prejudice.

ANDIT ISSO ORDERED.

We so move:

MWM

Stanford F. Laey, Fsquire

Laura W. Robinson, Esquirc

Collins & Lacy, P.C.

Post Office Box 12487

Columbia, SC 29211

803-256-2660

Attosneys for Amick Farms, LI.C and
Liberly Mutual Insurance Group

e s consents

-

Derrick L. Willinfis, Esquire
Andrea C, Roche, Estuire
Micklce & Bass

ice Box 5639
alfia, SC 29250
Attoengys for Claimant

CERTIFICATE QF SERVICE

This i3 to cartify that the undersigned has on this date served 3 copy of thi; order in the
/ 5 ahove antizled aztion upan 3l parsias to this casa by sending an electronic copy herzof by

D <A P electsonic mal addressad 10 the attorneys fcr sad parties; of of thaca i an unrapresantad
arm“’ Esqllil’le/ partylies}), oy depositing 3 ccry hereol, postage paid in the United Statas evrail, first cfass,
2 addressed to the unrepreiented partyfies} and te the attorney(s) for the rezresanted

gus, Goudelock & Couwie, [.I.C pactylies).

PPost Office Box 12519 By Barbara Cheeseboro on May 20, 2015
Columbia, SC 29211

Allomeys for Employer Solutions Stafling

Group and Accident Fund National Insurance Company

olt

Columbis, South Carolina
April 27,2015
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STATE OF SOUT!! CAROLINA ) BEFORE THESOUTH CAROLINA
i ) WORKERS’ COMPENSARION COMMISSION
CC‘DU Y OF SALUBA )

Melkilit Alemu,
i
| Employee/Claitant,

1

WCC FILE NO. 1309242

V. CONSENT ORDER DISMISSING
- AMICK FARMS, LLC AND

Amick Farms, LLC, LIBERTY MUTUAL INSURANCE GROUP
Carrict/Defendants,

And

N st N st Nt Nt Nt agf ot att “eu st

Lib;crty Mutual Insurance Group, )
l‘.

Carries/Defendants, )

( )

And )

‘ )

Employer Solutions Staffing )

Group, LLC, )

)

Employer, )

: )

-Accident Fund National Ins, Corp., ) ""“

: .

i )

' Carrier/Defendants. )

i )

This matter comes before me on agreement by all padies to dismiss with prejudice
l)cl'jendums Amick Farms, 1.1.C and Liberty Mutual Insurance Group from this action. The Form
50 filed by Claimant listed bath Amick Farms and Employer Solutions Stafling Group (ESSG) us
clllploycrs of Claimant at the tirc of the alleged accident on July 8, 2013. l~l§wcvcr, Claimant was
an émploycc of ESSG, a temporury staffing company that through a contract dated January 30,
201?. provided staffing services to Amick Farms. As part of that contract, ESSG agreed that it was
the iﬁsole employer of its employees, that it provided workers® compensalion insurance coverage for
the:{:, and that il would indemnify Amick Farms from, among other (hings, workers' compensation

cluiins brought by its employees against Amick Farms. Therclore, and by agreement of !l partics,
? 1
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Defendants Amick Farms, LLC and Liberty Mutual Insurance Group arc herby dismi%cd from this

action with prejudﬂ‘;.

ANDITI8 SO ORDERED,

Commissioner Mike Campbell 7

We so maove:

Stanford E. Lacy, Esyuire
Laurn W. Rabinson, Esquire

Collins & Lacy, P.C.

Post Office Box 12487

Columbin, SC 29211

803-256-2660

Altomeys for Amick Farms, LLC and
Libesty Mutual Insurance Group

We so consent:

, ) s8Q
Andrea C. Roche, Esquire
Mickle & Bass
Post Office Box 5639
Columbia, SC 29250
Altonjeys for Clgiyant

‘Sdon[Garret, Fsquire

Meahgus, Goudelock & Courie, L1.C

Post Oftice Box 12519

Columbia, SC 29211

Attorneys for Employer Sofutions Stafling

Group and Accicent Fund National Insurance Company

Columbia, South Carolina
April 27,2015

CERTIACATE OF SERVICE

This-& to certify that-tha undersignad has on this date served a copy of ihis ordzr ie the
3beve antitied action ugon 3il partias 4o this 2352 by sending an & actrenic copy herest ay
electeonic mail addressed to the attarneys for said parties; or if there is ar unrepresented
pastylies), by depasiting a copy herect, postage pad in the United Stazes mail. first class.
addresspd ta the unrepresented party(ins) and ta the attomey!s) for the reprasantad
partylies).

By Barbara Cheesaboro on May 20, 2015
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Page 1
FRED FOSTER WEST, SR., SWORN.,

DIRECT EXAMINATION

BY MR. COOPER:

Q. Give us your full name for the record?
A. Sure. Fred Foster West, Sr.

0. You've got your senior in there?

A, Yeah. Got a Jr., somewhere.

Q. I've got a 10 week old at home?

A. Oh, wow.

(The deposition went off the record.)

BY MR. WILSON:

Q. Mr. West, you've given a deposition
before?

A. Yes.

Q. The rules are state forward if I ask you

a question I need you to give me a verbal truthful
response. Okay?

A. Yes.

Q. The verbal 1s important because Eve is
taking down everything I ask and everything you
say uh-huh's ore you a us a are going to cause me

to say yes or no or whatever?

A. Yes.
Q. You're under oath the same as you would
be in a court of law. Do you know that?

294c1e27-01ca-486b4gbS-ab57ae0ed3d6
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A. No.

Q. And one of the reasons that ESSG in this
order accepted that they were the sole employer of
the workers' is because that's what you contracted
with them for Liz hi object to the form?

Q. Do you understand that?

MS. BLACK: Object to the form.

A. I don't understand your question.

Q. Turn to page 6. Paragraph 15. The
subtitle is independent contractor. Do you see
that?

A. Yes, sir.

Q. The fourth line down, all the way to the

right, starting with under --

A. Yes, sir.

Q. Under no circumstances shall any
employee of service provider or employee of its

subcontractors be deemed or construed to be an

employee of client." Do you see that?
A. Yes, sir.
0. That's the agreement that you entered in

with Employer Solutions Staffing Group?
A. Yes, sir.
Q. And your understanding is at no time

would any of the workers provided to Amick Farms

Page
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0. To the best of your knowledge?

A. To.the best of my knowledge.

Q. Make sure the record is clear. To the
best of your knowledge while riding home in the
van the workers were not involved in the course of
their employment with Amick Farms, LLC?

MS. BLACK: Object to the form.

A. Not to my knowledge.

Q. And to your knowledge, Amick Farms, LLC,
did not provide the transportation to those
temporary workers to go home?

A. That is correct.

Q. For how many years has Amick Farms been
using temporary workers-?

A. Again, I'm not evasive, I don't know.
I've been there since '99. It hasn't been the
hole time, but I don't know when we started using
outside services.

Q. All right. What benefits does Amick
Farms receive from the temporary workers?

A. Define benefits for me so I understand
how to answer your question.

Q. Why not just have all full-time labor?

A. You are subject to the marketplace as

far as applicant flow.

Page

64
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Page 1

AMANDA CHASE GOLDSBERRY, SWORN.

DIRECT EXAMINATION

BY MR. WILSON:

Q. Full name for the record?

A. Amanda Chase Goldsberry.

Q. Have you been deposed before?

A. No.

Q. A couple of rules, I just need you to

answer my questions truthfully and verbally.
Okay?

4. Yes.

Q. Both are equally as important. The
verbal part i1s just so the record is clear as to
what your answer is to my question. Okay?

A. Yes.

Q. The truthful part is also important
because your deposition is under oath the same way
as it would be in a court of law. Do you know
that?

A. Yes.

Q. If I ask-you something that doesn't make
any sense, you want me to ask it a different way,

you just don't understand what I'm asking, let me

know, I'll ask the question a different way.

Okay?

f6b022%e-4cb2-431¢465b2-57e13593e73:
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MS. BLACK: Object to the forh.
BY MR. WILSON:
Q. Right?
A. Yes.
Q. And you agree that Amick Farms made the
representation to the workers' comp commission
that ESSG was the sole employee of these workers?

MS. BLACK: Object to the form.

A. Yes.
Q. ~ (Employer)?
Q. How many active workers' compensation

claims do you all have at a time? Give me a

reasonable best estimate?

A. Currently?

Q. Yes.

A. I have 169.

Q. And as far as estimates go, I'm going to

say that's pretty --

A. That's my job.

0. Do you separate those brought by
full-time employees versus temporary workers?

A. I do not file -- or open a claim for
temporary employees unless I receive a form 50 and
I'm advised by counsel to file a claim.

Q. And you don't open a claim for temporary

Page 20
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Page 23

we're clear. I said Exhibit 1. This is the

letter to the commission that you and I went over.

A. Uh-huh (indicating an affirmative
response) .

Q. Yes?

A. Yes, sir.

Q. And this letter 1 is for Kabede; 2 is
for Lemu; 3 is for Moses, and 4 is for Tadese. Do

you agree with that?

A. Yes.

Q. And they're corresponding orders,
dismissing Amick Farms from the compensation for
each of these exhibits (sic)?

A. Yes, sir.

Q. Okay. And in each of the orders, Amick
Farms represented to the commission that ESSG was
the sole employer of these employees?

MS. BLACK: Object to the form.
BY MR. WILSON:

Q. Right?

A. Yes.

Q. Did you have any internal talks with
anybody at Amick Farms about this representation
being made to the workers' compensation

commission, not your counsel?

f6h0229e-4ch2-431¢555b2-57e13593e733
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Page 24

A. I did, but counsel was there.

Q. Counsel was there. These orders were
filed with the commission with the approval of
Amick Farms. True?

MS. BLACK: Object to the form.

A. To my knowledge, yes.

Q. As we sit here, do you know will any
other temporary workers from ESSG filed workers'
compensation claims based on their work at the
Amick Farms plant?

A. No, sir.

Q. You don't know whether they did or
didn't file a claim?

A. Yeah, I don't know.

Q. Will they did or they didn't, you would
agree with me that Amick Farms would have never
been responsible to pay the claim?

MS. BLACK: Object to the form.

A, Correct.

Q. Did you have any role at Amick Farms
about placing these workers in the various
divisions?

A. No, sir.

Q. Did you have any role in telling them

what jobs to do or anything?

f6b0229e-4cb2-4316595b2-57213593e733




2 B
STATE OF SOUTH QL i.‘g EYOURT OF COMMON PLEAS

ELEVENTH JUDICIAL CIRCUIT
COUNTY OF LEXINGTON ) 2016-CP-32-
Tizezew Tadese, ) 2 Q 1 6 (;? 3 2 @ 2 3 9 ?
) .
Plaintiff, )
)
Vs. ) COMPLAINT l““'r:?'r; =
) (JURY TRIAL DEMANDED) ~ {(Ti— o
Amick Farms, LLC and OSI Group, ) ZR = M
) % 4 &
Defendants. ) ~ 3 1]
) tE® =
- Q:a '

1. The Plaintiffis a citizen and resident of Richland County, South Caroima andrat

the time of the occurrence referenced herein was a passenger in a 1999 Ford Van owned by East

Coast Labor Solutions.

2. Upon information and belief, Defendant, Amick Farms, LLC, LLC, is a business

entity organized and existing under the laws of a State of the United States of America and owns

property and/or does business in Batesburg, South Carolina.

3. Upon information and belief, Defendant, OSI Group, is a business entity

organized and existing under the laws of a State of the United States of America and owns

property and/or does business in Batesburg, South Carolina.

4. This action is brought by the Plaintiff pursuant to §15-5-90 of the South Carolina

Code of Laws to recover for the conscious pain and suffering inflicted on the Plaintiff and
pursuant to §15-51-10 et seq. of the South Carolina Code of Laws for the wrongful act, neglect

or fault of the Defendants which caused the injuries sustained by the Plaintiff.

5. That on or about July 8, 2013 Rahmel York was employed by Amick Farms, LLC

and was directed by his supervisor to drive the 1999 Ford Van to transport several employees
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home. The Plaintiff was one of the employees that occupied the 1999 Ford Van as a passenger

and said van Was operated by Mr. York. That at approximately 9:00 a.m., Mr. York, who was

traveling Eastbound on Interstate 20 in Gilbert, South Carolina, fell asleep while driving said van

and veered off the left side of the roadway and overcorrected to the right consequently causing
the van to overturn and flip multiple times striking an embankment and coming to rest on said

embankinent.

6. At all times relevant hereto, Rhamel York, was employed and served as an agent

for Defendant, Amick Farms, LLC and OSI Group and was acting within the course and scope

of his employment.

7. As a result of the above referenced occurrence, the Plaintiff sustained injuries and

burns to her back, left arm and right hand and sustained permanent scarring as a result of said

burns.
FOR A FIRST CAUSE OF ACTION AGAINST ALL DEFENDANTS
(Negligent Entrustment)
8. The Plaintiff repeats and re-alleges each and every allegation in paragraphs 1
through 7 as set forth herein.

9. On the day before the above referenced accident, Rhamel York worked the night

shift at Amick Farms, LLC from 11:15 p.m. on Sunday, July 7, 2013 through 8:30 a.m. on
Monday, July 8, 2013. Additionally, prior to his Sunday shift, Mr. York had worked the
preceding Friday and Saturday night shifts from 11:15 p.m. until 8:30 a.m. On the day of fhe
above described accident, Mr. York had worked three (3) consecutive days on night shift from
11:15 p.m. to 8:30 a.m. and despite being aware of his work schedule, Mr. York was instructed
by his supervisor to transport the Plaintiff and the other employees home in said transportation

van.
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10.  That the injuries, harm and damages incurred by the Plaintiff was a direct and
proximate result of Mr. York’s negligent and reckless operation of said transportation van and
the Defendants knew or should have known that Mr. York’s operation of said vehicle was likely
to pose an unreasonable risk of harm to others. |

11.  The Defendants as the employer of Rhame! York had the right to permit and the
power to prohibit the use of this van by Rhamel York.

12.  The Defendants knew, or had reason to know, that Rhamel York was likely to
drive the van in a negligent and reckless manner.

13.  As adirect result of Defendants negligently entrusting Rhamel York, who
operated said vehicle owned by the Defendants in a negligent and reckless manner, the Plaintiff,
without any contributory negligence, did suffer injuries, damages and harm.

FOR A SECOND CAUSE OF ACTION AGAINST ALL DEFENDANTS
(Negligent Supervision)

13.  The Plaintiff repeats and re-alleges each and every allegation in paragraphs 1
through 13 as set forth herein.

14. That upon information and belief, the Defendants owed statutory and common
law duties to the public at large and to the Plaintiff in particular, to refrain from negligently
supervising employees.

15. These Defendants knew or reasonably should have known that Rhamel York had
worked multiple and consecutive overtime shifts prior to the date of the above described accident
and was not in suitable condition to operate said van in such a manner to safely transport the

Plaintiff and other émployees home.
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16. As a direct, foreseeable and proximate result of the negligent, grossly negligent,
reckless, willful and wanton acts and/or omissions of the Defendants, the Plaintiff suffered pain
and physical harm.

17. Due to the willful, wanton, reckless, grossly negligent and negligent acts of the
Defendants as set out above, the Plaintiff is entitled to recover actual and punitive damages from
the Defendants as determined by a jury.

WHEREFORE, Plaintiff prays for judgment against Defendants jointly and severely in a
sum to be determined by a jury together with punitive damages, costs of this action and for such

other and further relief as this Court deems just, equitable and appropriate.

The Deas Law Firm

Garryl L. Deas, Esquite
Attorney for Plaintiffs
Post Office Box 1211
109 N. Main Street
Sumter, South Carolina 29151
(803) 775-7004
(803) 773-9037 fax

Sumter, South Carolina

Su t, Jnly
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STATE OF SOUTH CAROLINA £ #7 &5 17 A § 1Y et ¥
1 N THE CODRY OF T
COUNTY OF LEXINGTON 10iTHRY -8 PH I2: Gb

Tizezew Tadcse, oo =+, | Civil Action No. 2016-CP-32-02397

Y
Plaintiff]; 3%,

V. ¥
dr DEFENDANTS’ MOTION TO DISMISS
Amick Farms, LLC and OS] Group,

Defendants.

TO: THF. ABOVE-NAMED PLAINTIFF AND HIS/HER COUNSEL, GARRYL DEAS,
ESQUIRE

YOU WILL PLEASE TAKE NOTICE that ten days after service hereof, or as soon
therealler as counsel may be heard, Defendants Amick Farms, LLC and OSI Group
(“Defendants™), through their vundersigned attorneys, will move at a time and place to be
arranged by the Court and counsel involved for an Order dismissing this lawsuit on the grounds
that this Court lacks subject-matter jurisdiction under Rule 12(b)(1) of the South Carolina Rules
of Civil Procedure as the claims of Plaintiff Tizezew Tadcse, (“Plaintiff”) are barred by the
exclusivity provision of the South Carolina Workers’ Compensation Act, S.C. Code. Ann. §42-1-
540 and Plaintift has alréady reeeived his/her remedy in that [orum; and,

“T'his motion is further supported by the plcadings in the case, any affidavits as well as
any memoranda of law presented at or prior to the hearing.

Defendants have complicd with their obligations under Rule 11 ol the South Carolina,

Rulcs of Civil Procedure.

(signature block following]

M- 19566002 v.1




May \)(__ 2017
Columbia. South Carolina

DM: 4956604 v.1

" Roopal S. Rupadelfa (S

HAYNSWORTH SINKLER BOYD, P.A.

ponlrsn

\

3C Bar No. 16003)
1201 Main Street, 22" Floor

Post Office Box 11889 (29211-1889)
Columbia, South Carolina 29201

{(803) 779.3080 - telcphone

(803) 765.1243 - fax
rruparelia@hsblawfirm.com

Charlie E. Ipock (SC Bar No. 101258)
135 8. Dargan Street, Suite 300
Florence, South Caroling 29506
(843) 669.6002 —~ telephone

(843) 669.3815 — fax
cipock(@hsblawfirm.com

Attorneys for Defendants
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STA'TE OF SOUTH ¢ @ !N AL
. _ \ B THE COURT OF COMMON PLEAS

COUNTY OF LEXINGTON

Hawi Kebede, Mekilit A. Lemo and Civil Action No. 2016-CP-32-02419
Shewangiz K. Moges, ;

Plaintifts,
v, CERTIFICATE OF SERVICE
Amick Farms, LLC and OSI Group,

Dcfendants.

Y

Tizezew Tadcsc,
Plaintiff,
V.

Amick Farms, LLC and OSI Group,

Dcfendants.

1, the undersigned employee of Haynsworth Sinkler Boyd, P.A., do hcreby certify that I

have this _ 4 day of May, 2017, caused thc foregoing NPEFENDANTS® MOTION TO

———

DISMISS to be served via U.S. mail, postage prepaid, and/or by some other means as veferenced
befow, on counsel of record at the address(es) showh below:

VIA U.S. MAIL ONLY
Garry! L. Deas, Esquire
The Deas Law Firm

109 N. Main Street

P.O. Box 1211

Sumter, SC 29151
dcaslawfirm@yahoo.com -

Counsel for Plaintiff
Kachea 0. M. le&&/)/ _
Rachcal M. Dykes (]
Haynsworth Sinkler Boyd, P.A.

DM 4662396 v.7 59



STATE OF SOUTH CAROLINA ¥ E s '
| v Hie o [N THE, COURT OF COMMON PLFAS

WITHEY -8 PK 2: 05
- Hawi Kebede, Mekilit A. Lemu and Civil Action No. 2016-CP-32-02419
Shewangiz K. Moges, o b =4

(]

AT
Ca)
‘¢

Plaintiffs, =~ R S

COUNTY OF LEXINGTON -

' DEFENDANTS' MOTION TO DISMISS

V..

Jp

Amick Farms, [I.C and OSI Group,

Défendants.

TO: THE ABOVE-NAMED PLAINTIFFS AND THEIR COUNSEL, GARRYL DEAS,
ESQUIRE

YOU WILL PLEASE TAKE NOTICEF that ten days after service hereof, or as saon
therealicr as couﬁs’el may be heard, Delendants Amick Tarms, LLC and OSI Group
(“Defendants™), through their undersigned attorneys, will move at a time and place to be
arranged by the Court and counsel involved for an Order dismissing this lawsuit on the grounds
that this Courl lacks subject-matter jurisdiction undet Rule 12(b)(1) of the South Caxolina Rulcs
of Civil ’I"rocedure as the claims of Plaintiffs 1Iawi Kebede, Mekilit A. Leﬁm, and Shewangiz K.
Moges (“Plaintiffs™) are barred by the cxclusivity provision ol the South Carolina Workers’ |
Compensation Act, $.C. Code. Ann. §42-1-540 and Plaintiffs have alréad_y received their remedy
in that forum; and,

This motion is further supported by the pleadings il:l the case, any affidavits as well as
" any memoranda of law presented at or prior to the hearing,

Defendants have comp]icd' with their obligations under Rule 11 of the South Carolina

Ruiles of Civil Procedure.

[signature block Jollowing]
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‘May & 2017
Columbia, Scuth Carolina,

M- 1936946 v. 1

HAYNSWORTH SINKLER BOYD, P.A.

Roopal §. Rupardlia (SC Bar No. 16003)
[201 Main Street, 22" Floor

Post Office Box 11889 (29211-1889)
Columbia, South Carolina 29201

{803) 779.3080 - telephone

(803) 765.1243 - fax
rruparelia@hsblawfirm.com

Charlie E. Ipock (SC Bar No. 101258)
135 S. Dargan Street, Suite 300
Florence, South Caralina 29506
{843) 669.6002 — telephone

(843) 669.3815 — fax
cipock@hsblawfirm.com

Atiorneys for Defendants
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STATE OF SOUTH CAROL@ R EG a f'-'r,;" A

A L
HITRBSOURT OF COMMON PLEAS
COUNTY OF LEXINGTON

Hawi Kcbede, Mekilit A. Lemu and Civil Action No. 2016-CP-32-02419
Shewangiz K. Moges,

Plainti.ffsf.
V. CERTIFICATE OF SERVICE

Amick Farms, 1.1.C and OSI Group,

Defendants.
Tizczow Tadese, Civil Action No. 2016-CP-32-02397
L ag WD
Plainti(T, — .
=
V. _;"
o
Amick Varms, I.LC and OSI Group, %
. Y
Defendants. -
&

I, the undersigned cmployee of [laynsworth Sinkler Boyd, P.A., do hereby certify that |
have this _ Y  day of May, 2017, caused the foregoing DEFENDANTS' MOTION TO
DISMISS to be served via 1).S. mail, postage prepaid, andlor by some other means as referenced
below, on counsel of record at the address(es) shown below:

VIA U.S. MAIL ONLY
‘Garryl L. Deas, Esquire
The Deas Law Firm

109 N. Main Street

P.O. Box 1211
Sumiter, SC 29151
deaslawfirm@yahoo.com

Counsel for Plaintiff*

a %&
Raoheal M. Dykes

Haynsworth Sinkler Boyd, P.A.

DM 4662396 v.7 62



STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS

)
) ELEVENTH JUDICIAL CIRCUIT
)
COUNTY OF LEXINGTON ) CASE NO. 2016-CP-32-02397
)
Tizezew Tadese
)
)
Plaintiffs, )
V. ) ORDER
)
Amick Farms, LLC and OSI Group, )
)
Defendants. )
)

This matter came before the Court for a hearing on August 2, 2017. The Defendants filed
a Mqtion to Dismiss the Plaintiffs’ Complaint pursuant to Rule 12(b)(1), SCRCP. Representing
the Plaintiff was Cooper Wilson, Esquire. Representing the Defendants was Roopal Ruparelia,
Esquire. For the following reasons, Defendants’ Motion is hereby DENIED.

The Defendants Amick Farms, LLC and OSI Group (collectively “Amick Farms”) own
and operate a chicken plant that produces a line of chicken products for their foodservice,
industrial, and retail customers. In 2013, Amick Farms entered into a contract with Employer
Solutions Staffing Group (“ESSG”), a temporary staffing company. The contract stated that ESSG
would provide “supplemental labor” to Amick Farms for use at their chicken plant. The Plaintiffs
are refugees from Ethiopia who were hired by ESSG to perform supplemental labor at Amick
Farms under the terms set forth in the contract.

The contract stated that the employees of ESSG — to include the Plaintiffs — “are and will
be employed solely by [ESSG].” The contract also stated “under no circumstances shall an

employee of [ESSG] or its subcontractors be deemed or construed to be an employee of Amick

Farms.”

EXHIBITY
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The underlying case involves an automobile accident that occurred on July 8, 2013. The
Plaintiffs were injured when the driver of their passenger van fell asleep behind the steering wheel
and drove the van into an embankment. The Plaintiffs had worked an overnight shift at Amick
Farms and were on their way home at the time of the accident. The Plaintiffs filed a Workers’
Compensaﬁon claim against the Defendants and ESSG based on this incident. On May 12, 2015,
the Defendants sent cotrespondence to the South Carolina Workers Compensation Commission
(“the Commission™) regarding the proper parties to the claim. In their letter, the Defendants stated

| “initially, there was some confusion about which employer was connected to which claimant, but

we have now aligned the parties properly.” The Defendants attached a Consent Order to their
correspondence which provided that ESSG was the Plaintiffs’ “sole employer” and that the
Defendants should be dismissed from the Workers® Compensation claim. The Commission
accepted the representations made by the Defendants and signed the Consent Order dismissing the
Defendants. The Plaintiffs apparently resolved their Workers’ Compensation claim with ESSG.

The Plaintiffs then filed the instant case against Defendants based on their failure to
monitor and supervise Mr. York. In response to the Plaintiffs’ allegations, the Defendants filed an
Answer with corresponding affirmative defenses. The Defendants did not plead the affirmative
defense of exclusivity based on the South Carolina Workers” Compensation Act (“the Act”) in
their original Answer. The Defendants subsequently amended their Answer and asserted this
defense based on their new averment that they are the Plaintiffs’ statutory employer. The
Defendants then filed the current Rule 12(b)(1) motion to dismiss for lack of subject matter

jurisdiction. They now claim they are the statutory employer of the Plaintiffs and are immune

from the Plaintiffs’ lawsuit based on the exclusivity provision of the Act.
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LAW
Initially, the Court acknowledges generally that the South Carolina Workers'
Compensation Act (the Act) provides the legal framework to compensate employees who are

injured in accidents arising out of and in the course of their employment. Parker v. Williams and

Madjanik, Inc., 275 S.C. 65, 71 (1980). The Act, and thus the Workers’ Compensation forum,
provides the exclusive remedy against an employer for an employee's work-related accident or

injury. Fuller v. Blanchard, 358 S.C. 536, 595 S.E.2d 831, 833 (2004). More specifically, the

exclusivity provision of the Act prevents an employee from maintaining a tort action against an

employer where the employee sustains a work-related injury. Edens v. Bellini, 359 S.C. 433, 441~

43, 597 S.E.2d 863, 86768 (Ct. App. 2004). This exclusivity provision also extends to workers
not directly employed by the Defendant if the worker can be classified as a statutory employee.
Edens, 359 S.C. at 445, 597 S.E.2d at 869. A worker is a statutory employee if the activity he
performed for the owner satisfies one of the following three (3) tests: (1) Is the activity an
important part of the owner’s business or trade; (2) Is the activity necessary, essential, and integral
part of the owner’s trade, business, or occupation; or (3) Has the identical activity previously been

performed by the owner’s employees. See Riden v. Kemet Elecs. Corps, 313 S.C. 261, 263-264,

437 S.E.2d 156, 157-158 (Ct. App. 1993).

South Carolina also recognizes the doctrine of judicial estoppel. See Hayne Federal Credit

Union v. Bailey, 327 S.C. 242 (1997). The doctrine precludes a party from adopting a position in

conflict with one previously taken in the same or related litigation. See Quinn v. Sharon Corp.,

343 5.C. 411, 414, 540 S.E.2d 474, 476 (2000). A party cannot assert one set of facts in litigation
and then change those facts in subsequent litigation “when the initial version no longer suits him.”

Hayne, 327 S.C. at 252. Judicial estoppel may be properly applied to prevent a party from asserting
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a legal position regarding their employment relationship with another when that position
contradicts the legal position they previously asserted regarding their employment status. See

Allenv. Zurich Ins.. Co., 667 F.2d 1162 (4™ Cir. 1982). This is because the purpose of the doctrine

is to protect the integrity of the judicial process and the courts. Quinn, 343 S.C. at 414, 540 S.E.2d
at 475. The doctrine punishes those who take the truth-seeking function of the system lightly.

Hayne, 327 §.C. at 252, Judicial estoppel is an equitable concept and the application of the

doctrine is discretionary. Hawkins v. Bruno Yacht Sales, Inc., 353 S.C. 31 (2003).

To determine the applicability of judicial estoppel, South Carolina courts analyze the

following five elements:

L. two inconsistent positions must be taken by the same party or
parties in privity with each other:

2. the two inconsistent positions were both made pursuant to sworn
statements;

3. the positions must be taken in the same or related proceedings
involving the same parties in privity with each other;

4. the inconsistency must be part of an intentional effort to mislead
the court; and

5. the two positions must be totally inconsistent; that is, the truth of

one position must necessarily preclude the veracity of the other
position.

See Cothran v. Brown, 357 8.C. 210, 214, 592 S.E.2d 629, 632 (2004).

This Court finds that the Defendants’ actions meet the elements of judicial estoppel set

forth in Cothran. The Defendants represented to the Workers® Compensation Commission that

ESSG was the “sole employer” of the workers. According to the Defendants, this representation
was made based on the contract which stated that ESSG was the sole employer of the Plaintiffs
and that “under no circumstances” would the Defendants ever be deemed the employer of the
Plaintiffs. This representation meets all five of the elements of judicial estoppel as the Defendants

now claim they are the employer of the workers. The representation was:
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1. Inconsistent with their current position;

2. Made in the form of a Consent Order which was sworn to by the Defendants;

3. Made during related proceedin gé with the same parties and the same facts;

4. Submitted as part of the Defendants’ plan to either mislead the Commission or this

Court regarding the employment status of the workers;

N

Totally inconsistent with their current claim that they are the Plaintiffs’ employer.

CONCLUSION

The Court finds these Defendants are judicially estopped from asserting that they are the
employer of the Plaintiffs, statutory or otherwise, based on their prior assertions to the contrary.
The Defendants represented that ESSG is the sole employer of the Plaintiffs to suit their needs in
the Workers’ Compensation forum. Now, they assert that they are the employer of the Plaintiffs
in this forum to avoid liability. This Court will not allow the Defendants to change their position
regarding the Plaintiffs’ employment in an effort to avoid liability.

WHEREFORE, the Defendants® Motion to Dismiss the Plaintiffs’ Complaint under the

exclusive remedy provisions of the South Carolina Workers® Compensation Act is DENIED.

It is so Ordered.

. Th%ﬁonorablé R. Knox McMahon
Circuit Court Judge

ust, 2017
Lexington Cdunty, South Carolina
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STATE OF SOUTH.CAROLINA IN THE COURT OF COMMON PLEAS

Amick Farms, LLC and OSI Group,

Defendants.

) ELEVENTH JUDICIAL CIRCUIT

)
COUNTY OF LEXINGTON ) CASE NO. 2016-CP-32-02419
. )
Hawi Kebede, Mekilit A. Lemu, and y
Shewangiz K. Moses, b}
Plaintiffs, )
. ) ORDER

)
)
)
)
)

This matter came before the Court for a hearing on August 2, 2017. The Defendants filed
a Motion to Dismiss the Plaintiffs’ Complaint pursuant to Rule i2(b)( 1), SCRCP. Representing
the Plaintiff was Cooper Wilson, Esquire. Representing the Defendants was Roopal Ruparelia,
Esquire. For the following reasons, Defendants’ Motion is hereby DENIED.

The Defendants Amick Farms, LLC and OSI Group (collectively “Amick Farms™) own
and operate a chicken plant that produces a line of chicken products for their foodservice,
industrial, and retail customers. In 2013, Amick Farms entered into a contract with Employer
Solutions Staffing Group (“ESSG”), a temporary staffing company. The contract stated that ESSG
would provide “supplemental labor” to Amick Farms for use at their chicken plant. The Plaintiffs
are refugees from Ethiopia who were hired by ESSG to perform supplemental labor at Amick
Farms under the terms set forth in the contract.

The contract stated that the employees of ESSG — to include the Plaintiffs — “are and will

be employed solely by [ESSG].” The contract also stated “under no circumstances shall an

employee of [ESSG] or its subcontractors be deemed or construed to be an employee of Amick

Farms.”
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The underlying case involves an automobile accident that occurred on July 8, 2013. The
Plaintiffs were injured when the driver of their passenger van fell asleep behind the steering wheel
and drove the van into an embankment. The Plaintiffs had worked an overnight shift at Amick
Farms and were on their way home at the time of the accident. The Plaintiffs filed a Workers®
Compensation claim against the Defendants and ESSG based on this incident. On May 12, 2015,
the Defendants sent correspondence to the South Carolina Workers Compensation Commission
(“the Commission”) regarding the proper parties to the claim. In their letter, the Defendants stated
“initially, there was some confusion about which employer was connected to which claimant, but
we have now aligned the parties properly.” The Defendants attached a Consent Order to their
correspondence which provided that ESSG was the Plaintiffs’ “sole employer” and that the
Defendants should be dismissed from the Workers’ Compensation claim. The Commission
accepted the representations made by the Defendants and signed the Consent Order dismissing the
Defendants. The Plaintiffs apparently resolved their Workers’ Compensation claim with ESSG.

The Plaintiffs then filed the instant case against Defendants based on their failure to
monitor and supervise Mr. York. Inresponse to the Plaintiffs’ allegations, the Defendants filed an
Answer with corresponding affirmative defenses. The Defendants did not plead the affirmative
defense of exclusivity based on the South Carolina Workers’ Compensation Act (“the Act”) in
their original Answer. The Defendants subsequently amended their Answer and asserted this
defense based on their new averment that they are the Plaintiffs’ statutory employer. The
Defendants then filed the current Rule 12(b)(1) motion to dismiss for lack of subject matter

jurisdiction. They now claim they are the statutory employer of the Plaintiffs and are immune

from the Plaintiffs’ lawsuit based on the exclusivity provision of the Act.
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LAW
Initially, the Court acknowledges generally that the South Carolina Workers'

Compensation Act (the Act) provides the legal framework to compensate employees who are

injured in accidents arising out of and in the course of their employment. Parker v. Williams and

Madjanik. Inc., 275 S.C. 65, 71 (1980). The Act, and thus the Workers’ Compensation forum,
provides the exclusive remedy against an employer for an employee's work-related accident or
injury. Fuller v, Blanchard, 358 S.C. 536, 595 S.E.2d 831, 833 (2004). More specifically, the
exclusivity provision of the Act prevents an employee from maintaining a tort action against an

employer where the employee sustains a work-related injury. Edens v. Bellini, 359 S.C. 433, 441—

43, 597 S.E.2d 863, 86768 (Ct. App. 2004). This exclusivity provision also extends to workers
not directly employed by the Defendant if the worker can be classified as a statutory employee.
Edens, 359 S.C. at 445, 597 S.E.2d at 869. A worker is a statutory employee if the activity he
performed for the owner satisfies one of the following three (3) tests: (1) Is the activity an
important part of the owner’s business or trade; (2) Is the activity necessary, essential, and integral
part of the owner’s trade, business, or occupation; or (3) Has the identical activity previously been

performed by the owner’s employees. See Riden v. Kemet Elecs. Corp., 313 S.C. 261, 263-264,

437 S.E.2d 156, 157-158 (Ct. App. 1993).

South Carolina also recognizes the doctrine of judicial estoppel. See Hayne Federal Credit

Union v. Bailey, 327 8.C. 242 (1997). The doctrine precludes a party from adopting a position in

conflict with one previously taken in the same or related litigation. See Quinn v. Sharon Corp.,

3435.C. 411,414, 540 S.E.2d 474, 476 (2000). A party cannot assert one set of facts in litigation
and then change those facts in subsequent litigation “when the initial version no longer suits him.”

Hayne, 327 8.C. at 252. Judicial estoppel may be properly applied to prevent a party from asserting
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a legal position regarding their employment relationship with another when that position
contradicts the legal position they previously asserted regarding their employment status. See

Allenv. Zurich Ins.. Co., 667 F.2d 1162 (4" Cir. 1982). This is because the purpose of the doctrine

is to protect the integrity of the judicial process and the courts. Quinn, 343 S.C. at 414, 540 S.E.2d
at 475. The doctrine punishes those who take the truth-seeking function of the system lightly.

Hayne, 327 S.C. at 252. Judicial estoppel is an equitable concept and the application. of the

doctrine is discretionary. Hawkins v. Bruno Yacht Sales, Inc.. 353 S.C. 31 (2003).

To determine the applicability of judicial estoppel, South Carolina courts analyze the

following five elements:

1. two inconsistent positions must be taken by the same party or
parties in privity with each other;

2. the two inconsistent positions were both made pursuant to sworn
statements;

3. the positions must be taken in the same or related proceedings
involving the same parties in privity with cach other;

4. the inconsistency must be part of an intentional effort to mislead
the court; and

5. the two positions must be totally inconsistent; that is, the truth of
one position must necessarily preclude the veracity of the other
position.

See Cothran v. Brown, 357 S.C. 210, 214, 592 S.E.2d 629, 632 (2004).
This Court finds that the Defendants® actions meet the elements of judicial estoppel set

forth in Cothran. The Defendants represented to the Workers® Compensation Commission that

ESSG was the “sole employer” of the workers. According to the Defendants, this representation
was made based on the contract which stated that ESSG was the sole employer of the Plaintiffs
and that “under no circumstances” would the Defendants ever be deemed the employer of the
Plaintiffs. This representation meets all five of the elements of judicial estoppel as the Defendants

now claim they are the employer of the workers. The représentation was:
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1. Inconsistent with their current position;

2. Made in the form of a Consent Order which was sworn to by the Defendants;

3. Made during related proceedings with the same parties and the same facts;

4. Submitted as part of the Defendants’ plan to either mislead the Commission or this

Court regarding the employment status of the workers;

(9]

Totally inconsistent with their current claim that they are the Plaintiffs’ employer.

CONCLUSION

The Court finds these Defendants are judicially estopped from asserting that they are the
employer of the Plaintiffs, statutory or otherwise, based on their prior assertions to the contrary.
The Defendants represent that ESSG is the sole employer of the Plaintiffs to suit their needs in the
Workers’ Compensation forum. Now, they assert that they are the employer of the Plaintiffs in
this forum to avoid liability. This C;)urt will not allow the Defendants to change their position
regarding the Plaintiffs’ employment in an effort to avoid liability.

WHEREFORE, the Defendants’ Motion to Dismiss the Plaintiffs’ Complaint under the

exclusive remedy provisions of the South Carolina Workers® Compensation Act is DENIED.

It is so Ordered.

The K]{onorable R. Knox McMahon
Circuit Court Judge

This % day of A/uga‘&ﬁl?

Lexington County, South Carolina
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