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STATEMENT OF ISSUE ON APPEAL

Any issue with the trial judge’s cautionary instruction to the jurors indicating that
there was no need for them to handle the methamphetamine admitted into evidence was
not properly preserved for appellate review because no objection was raised to that
instruction during trial and, instead, defense counsel specifically indicated that he had no
objection to it. Regardless, even assuming the issue was preserved and the trial judge’s
cautionary instruction constituted a comment on the facts, that instruction was not
improper or prejudicial to Appellant because the trial judge did not comment through the
instruction on any facts that were controverted or not readily admitted by Appellant
during trial.



STATEMENT OF THE CASE

In January of 2011, Appellant Loretta Galloway Branyon was arrested after law
enforcement officers executed a search warrant at her residence and discovered illegal
drugs. In April of 2011, the Anderson County grand jury indicted Appellant for one
count of possession of methamphetamine with intent to distribute. On August 13, 2012, a
Jury trial was commenced in the Anderson County court of general sessions with the
Honorable R. Lawton Mclntosh, circuit court judge, presiding. At the conclusion of trial,
the jury convicted Appellant as indicted. Following the verdict, the trial judge sentenced
Appellant to a ten-year term of imprisonment for the possession of methamphetamine
with intent to distribute conviction. Furthermore, the trial judge found that Appellant
violated the terms of a previously-imposed probationary sentence based on the
conviction, revoked her probation, and sentenced her to a concurrent term of
imprisonment of ten years for the probation revocation. Subsequently, Appellant timely

filed a notice of appeal.



STATEMENT OF FACTS

Around 2:20 p.m. on January 13, 2011, Officer Marty Robinson, a narcotics
investigator for the Anderson County Sheriff’s Office, executed a search warrant along
with several other officers at Appellant Loretta Galloway Branyon’s residence in search
of methamphetamine and methamphetamine-related materials. (R. p. 22; pp- 26-28; p.
35:p. 60). Upon entering the residence, Officer Robinson located Appellant seated on a
couch next to two pocketbooks, Charles Simpson seated on a chair near the front door,
and a digital scale with what appeared to be drug residue on it on a table directly inside of
the entrance. (R. pp. 35-36; p. 46; pp. 62-63; p. 68). In response, he detained Appellant
and Simpson, searched the pocketbooks, and found multiple bags of an off-white glass-
like substance that subsequently field-tested positive for methamphetamine, $4.033 in
cash, another digital scale, Appellant’s identification, and some drinking straws inside.
(R. pp. 35-37; p. 45; p. 62). The officers then searched the remainder of the residence,
located another digital scale along with three pipes used for smoking methamphetamine
in a bedroom, secured the evidence, and placed Appellant under arrest. (R. pp. 37-38; pp.
49-50).

Following Appellant’s arrest, the bags of the glass-like substance discovered in
the search of her residence were submitted to the Anderson-Oconee Regional Forensic
Laboratory for analysis. (R. p. 51; p. 86). Thereafter, Meredith Lanford, a forensic
chemist and an expert in the forensic examination of drugs, examined the contents of the
bags. (R. pp. 88-89). Upon analysis, she determined that the substance inside of the bags
consisted of 6.18 grams of methamphetamine. (R. pp. 91-93). Subsequently, Appellant
was indicted for possession of methamphetamine with intent to distribute, and she

proceeded to trial. (R. p. 2; p. 167).



At the outset of trial, the trial judge presented some preliminary instructions to the
jurors. (R. pp. 3-16). During those instructions, the trial judge explained to the jurors
their role in the trial and cautioned them not to interpret anything he said during trial as a
comment on the facts, instructing:

Now, your purpose as jurors is to find facts. In fact, in the vernacular of
the attorneys, we say that you are the sole judges of the facts. If at any
time during this case I do anything, say anything or make some type of
gesture to you that indicates to you that I have a feeling one way or the
other as to how you are to find facts, I’'m going to ask you and I'm also
going to tell you to disregard them.

I can tell you that I have absolutely no feeling one way or the other as to
how you find the facts, or as to how this case is supposed to end up. That
is purely up to you.

The state of South Carolina’s Constitution does not allow any trial judge
to have an opinion on the facts. We are referees in the sense that we make
sure the process is followed. We are also instructors. We will instruct you
on the law at the end of this case.

That being said, the law that makes you the finders of the facts makes me
the instructor of the law. If in this case when I charge you what the law is,
you may not like it. You may say, ‘I think it should be something else’ or
‘I wish that it was something else.” It would be improper for you to try to
change the law as I ultimately give it to you. You must apply the law, as I
charge it to you in this case, to the facts as you find them to be. When you
do that, you will have performed your duties as jurors.

(R. pp. 10-11). Thereafter, the solicitor and defense counsel presented their opening

statements to the jury. (R. pp. 17-21). During his opening statement, defense counsel

asserted:

They are going to show you approximately seven grams that they found in
this house. That’s what happened. So if you decide that an addict should
go to prison for a long, long, long, long, period of time because she had
this in her possession, then you find her guilty.

(R. p. 21).



Subsequently, during trial, Officer Robinson testified about his discovery of the
individual bags of methamphetamine, the large quantity of cash, the digital scale, and
Appellant’s identification in the pocketbooks that were found next to Appellant on the
couch. (R. pp. 36-37). Furthermore, based on his narcotics training and experience,
Officer Robinson noted that methamphetamine users typically carry methamphetamine in
an amount less than a gram, usually do not carry large quantities of money or drugs, and
usually have something to facilitate the ingestion of methamphetamine while individuals
who intend to distribute methamphetamine are usually in possession of
methamphetamine in multiple bags along with money and scales. (R. pp. 27-28; pp. 34-
35).

Following Officer Robinson’s testimony, Lanford testified about her analysis of
the drugs discovered in the search of Appellant’s residence and indicated that the five
bags taken during the search contained a total of 6.18 grams of methamphetamine. (R.
pp- 88-89; pp. 91-93). While she was testifying, the solicitor asked her to remove the
bags of methamphetamine from a sealed evidence bag, and defense counsel directed
Lanford to show the individual bags of methamphetamine to the jury one by one during
his cross-examination of the witness. (R. pp. 91-93). However, defense counsel did not
question or challenge Lanford during cross-examination about the accuracy of her
analysis or the correctness of her identification of the tested substances as
methamphetamine.' (R. p. 93).

Thereafter, the State rested its case, and the trial judge subsequently instructed the

jury on the applicable law. (R. pp. 94-121). As part of his jury charge, the trial judge

' At the outset of Lanford’s testimony, defense counsel stipulated to her qualifications as an expert in the

field of forensic examination of drugs. (R. p. 87).
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again instructed the jurors that they were the sole finders of fact and were to disregard
anything he said that indicated to them that he had an opinion as to how they were to find
the facts in the case. (R. pp. 97-98). Additionally, the trial judge instructed the jury on
the elements of the offense of possession of methamphetamine with intent to distribute
and of the lesser-included offense of simple possession of methamphetamine. (R. pp.
111-116).

Following the trial judge’s jury instructions, the solicitor and defense counsel
presented their closing arguments to the jury. (R. pp. 123-147). During defense
counsel’s closing argument, defense counsel indicated to the jury that Appellant was an
addict, argued that the quantity of drugs found was small and was an amount an addict
would use, conceded that there was evidence presented establishing that Appellant was a
user of methamphetamine and was using methamphetamine in the back room of her
residence, and acknowledged that Appellant had the drugs. (R. pp. 138-139; pp. 144-
145). Furthermore, while arguing that Appellant possessed the methamphetamine for use
instead of for distribution, defense counsel conceded to the jury that it could convict
Appellant of possession of methamphetamine because she was in possession of it, stating:
“If you find her guilty of possession, I can understand that because she had it. ... She
had this for her own use and she was going to use it.” (R. pp. 143-146).

At the conclusion of the closing arguments, the jury retired from the courtroom.
(R. p. 147). Thereafter, the solicitor noted that the sealed evidence bag containing the
individual bags of methamphetamine had been opened during trial and asked the trial
judge to instruct the jury not to open the bags. (R. p. 148). In response, the trial judge

asked the jurors to return to the courtroom and instructed them as follows:

10



Madame Forelady and Ladies and Gentlemen, one matter was brought to
my attention. It’s a very appropriate point for housekeeping matters.
When you gfe]t back in deliberations, we are going to send these exhibits
back with you, which will include the baggies of drugs. What I would
instruct you is — that unless you feel it to be absolutely critical, — they are
in a big baggie, what they call a Best baggie. You can take those smaller
bags out but do not open the smaller bags. I don’t think that there is any
need to. Just remember that’s methamphetamine and you don’t need to
have it on your fingers. It’s accounted for going in, it’s accounted for
coming back out. So just don’t handle it that way. Other than that, we are
going to send this evidence back with you, and the verdict form. Once
that gets back in there with you, you may begin your deliberations.

(R. pp. 149-150). Following the trial judge’s supplemental instruction, the jury once
again retired from the courtroom, and the trial judge inquired of the parties if there were
any objections to his instruction to the jury on handling the methamphetamine. (R. p.
150). Both the solicitor and defense counsel affirmatively indicated that there were none.
(R. pp. 150-151).

Thereafter, the jury began its deliberations before returning thirteen minutes later
with a verdict of guilty for possession of methamphetamine with intent to distribute. (R.
pp. 151-152). The trial judge then sentenced Appellant to concurrent ten-year terms of
imprisonment for the conviction and for a violation of a probationary sentence that

Appellant was serving at the time of her conviction. (R. pp. 151-152; p. 155; p. 164).

11



ARGUMENT

Any issue with the trial judge’s cautionary instruction to the jurors
indicating that there was no need for them to handle the methamphetamine
admitted into evidence was not properly preserved for appellate review because no
objection was raised to that instruction during trial and, instead, defense counsel
specifically indicated that he had no objection to it. Regardless, even assuming the
issue was preserved and the trial judge’s cautionary instruction constituted a
comment on the facts, that instruction was not impreper or prejudicial to Appellant
because the trial judge did not comment through the instruction on any facts that
were controverted or not readily admitted by Appellant during trial.

Appellant contends the trial judge violated the mandates of the South Carolina
Constitution by commenting to the jury on the facts of the case. In support of that
contention, Appellant maintains that the trial judge’s statement to the jurors that the
substance admitted into evidence was methamphetamine and that they did not need to get
it on their fingers improperly intimated to the jurors that the methamphetamine was, in
fact, methamphetamine and that Appellant would not have intended to use it due to the
fact it was so dangerous that you would not want to have it on your fingers. Initially, any
issue with the trial judge’s cautionary instruction to the jury is not preserved for appellate
review because no objection was raised to the instruction during trial and, instead,
defense counsel specifically indicated to the trial judge that he had no objection.
However, even if the issue was somehow preserved for appellate review despite the lack
of a trial objection, the trial judge committed no error in giving the cautionary instruction
to the jury because that instruction did not discuss any facts that were controverted or not
admitted by Appellant and there was no dispute that the substance admitted into evidence
was methamphetamine, the jurors did not need to have it on their fingers, and
methamphetamine was inherently dangerous. Accordingly, the trial judge’s instruction

was not erroneous or prejudicial and did not violate the mandates of the South Carolina

Constitution. Appellant’s conviction should be affirmed.

8
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A. Issue Preservation

In order for an issue to properly be preserved for appellate review, the issue must
be: (1) raised to and ruled upon by the trial court; (2) raised by the appellant; (3) raised in
a timely manner; and (4) raised to the trial court with sufficient specificity. State v.
Rogers, 361 S.C. 178, 183, 603 S.E.2d 910, 912-913 (Ct. App. 2004). “Imposing this
preservation requirement on the appellant is meant to enable the lower court to rule

properly after it considered all relevant facts, law, and arguments.” I’On, L.L.C. v. Town

of Mt. Pleasant, 338 S.C. 406, 422, 526 S.E.2d 716, 725 (2000); see. e.g.. State v.

Pauling, 322 S.C. 95, 100, 470 S.E.2d 106, 109 (1996) (“Having denied the trial judge an
opportunity to cure any alleged error by failing to contemporaneously object to the
charge, Appellant is procedurally barred from raising these issues for the first time on
appeal.”).

Unless an issue is properly raised to and ruled upon by the trial judge, that issue

cannot be raised for the first time to an appellate court. State v. Freiburger, 366 S.C. 125,

135, 620 S.E.2d 737, 742 (2005); see State v. Johnson, 363 S.C. 53, 58-59, 609 S.E.2d

520, 523 (2005) (“If a party fails to properly object, the party is procedurally barred from
raising the issue on appeal.”). Such a rule exists because there is no basis for appellate
review of an issue where an objection and the grounds for the objection are not stated in
the record and the trial judge was not presented with an opportunity to first address that

objection in the trial court. State v. Morris, 307 S.C. 480, 485, 415 S.E.2d 819, 823 (Ct.

App. 1991). As a result, appellate courts in South Carolina will not consider any issues

that were not properly presented to and passed upon by the trial judge. State v. Fleming,

254 S.C. 415,421, 175 S.E.2d 624, 627 (1970).
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In the case sub judice, Appellant’s appellate issue with the trial judge’s instruction
to the jurors that there was no need to handle the methamphetamine during their
deliberations was not properly preserved for appellate review because that issue was
never raised to or ruled upon by the trial judge. Specifically, just before the jurors retired
to begin their deliberations, the trial judge cautioned them to avoid directly handling the
methamphetamine admitted into evidence, and defense counsel raised no objection to the

trial judge’s cautionary instruction. See State v. Williams, 266 S.C. 325, 335,223 S.E.2d

38,43 (1976) (“The rule in this State is firmly established that failure to object to a
charge, or failure to request an additional charge when the opportunity is afforded,
constitutes a waiver of any right to complain on appeal of an alleged error in the charge. .
.. [T]he right to have the law declared may be waived by the parties and, ordinarily,
silence in the face of an omission from, or error in the charge amounts to waiver.”).
Instead, when asked if he had any objection to the cautionary instruction, defense counsel

affirmatively indicated that he did not. See State v. Brown, 402 S.C. 119, 125, 740

S.E.2d 493, 496 (2013) (holding that Brown’s issue with a jury instruction was not
preserved for appellate review where Brown explicitly stated to the trial judge that he had
no objection to the instruction); State v. Rios, 388 S.C. 335, 342, 696 S.E.2d 608, 612
(Ct. App. 2010) (“Even after the trial court specifically asked if there were any objections
to the charges given, Rios responded, ‘None.” By failing to contemporaneously object to
the jury charges, Rios has waived his right to allege error on appeal.”). Accordingly, as
defense counsel not only did not raise an objection to the trial judge’s cautionary
instruction but specifically indicated that he had no objection to it, Appellant’s appellétte

issue with that instruction was not preserved for appellate review and cannot properly be

raised or addressed for the first time on appeal. See State v. Bonner, 400 S.C. 561, 564,

10
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735 S.E.2d 525, 526 (Ct. App. 2012) (“It is well settled that issues not raised and ruled on

in the trial court will not be considered on appeal.”); see also State v. Patterson, 324 S.C.

5,19, 482 S.E.2d 760, 767 (1997) (“Appellant is limited to the grounds raised at trial.”).
Appellant’s conviction should be affirmed.

B. Propriety of the Trial Judge’s Instructions to the Jury

In reviewing a trial judge’s jury instructions, the appellate court must view the
jury charge as a whole and in light of the evidence and issues from trial. State v.
Simmons, 384 S.C. 145, 178, 682 S.E.2d 19, 36 (Ct. App. 2009). When reviewing the
trial judge’s jury instructions, the appropriate test involves determining what a reasonable

juror would have understood the charge to mean. Sheppard v. State, 357 S.C. 646, 664,

594 S.E.2d 462, 474 (2004). “A trial court’s decision regarding jury charges will not be
reversed where the charges, as a whole, properly charged the law to be applied.” State v.
Rye, 375 S.C. 119, 123, 651 S.E.2d 321, 323 (2007); see State v. Ezell, 321 S.C. 421,
425, 468 S.E.2d 679, 681 (Ct. App. 1996) (“A jury charge which is substantially correct
and covers the law does not require reversal.”).

Pursuant to the South Carolina Constitution, trial judges in South Carolina “shall
not charge juries in respect to matters of facts, but shall declare the law.” S.C. Const. art.
V, § 21. The purpose of that constitutional requirement is “to prevent the trial Judge
from intimating to the jury his opinion of the case[,] what weight or credence should be
given to the evidence[,] and participating in any manner with the jury’s finding of fact.”

Enlee v. Seaboard Air Line Ry., 110 S.C. 137, 146, 96 S.E. 490, 492 (1918). As aresult,

a trial judge “must refrain from all comment which tends to indicate his opinion as to the
weight or sufficiency of the evidence, the credibility of the witnesses, the guilt of the

accused, or as to the controverted facts, for the jury are the sole judges of the facts and

1
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the credibility of the witnesses[.|” State v. Pruitt, 187 S.C. 58, 61, 196 S.E. 371, 373
(1938) (emphasis added). If a trial judge erroneously comments on the facts during trial,
a defendant is entitled to a new trial if the erroneous comment was prejudicial to the

defendant. Litchfield Co. of South Carolina, Inc. v. Sur-Tech. Inc., 289 S.C. 247, 253,

345 S.E.2d 765, 768 (Ct. App. 1986). However, when a trial judge comments on a fact
that is not in dispute during a jury instruction, the instruction is not erroneous and does
not violate the mandates of the South Carolina Constitution. State v. Norris, 270 S.C.
552,553, 243 S.E.2d 440, 440 (1978).

In the case at bar, the trial judge’s cautionary instruction to the jurors directly
before they began their deliberations to “[jlust remember that’s methamphetamine and
you don’t need to have it on your fingers” did not constitute an impermissible comment
on the facts and resulted in no prejudice to Appellant because there was no dispute in
Appellant’s case that the substance being submitted to the jury was, in fact,
methamphetamine. Critically, during trial, expert testimony was presented establishing
that the bags taken from Appellant’s pocketbooks contained methamphetamine, and the
expert’s testimony was not rebutted, challenged, or disputed in any way by Appellant.
Moreover, during his remarks to the jury during his opening statement and closing
argument, defense counsel admitted as a matter of trial strategy that Appellant was in
possession of the methamphetamine while trying to convince the jury that Appellant
possessed it with the intention of using it as opposed to distributing it. Accordingly,
assuming the trial judge’s cautionary instruction could be interpreted as a comment on
the facts, the trial judge did not err or prejudice Appellant by cautioning the jurors to
avoid handling the methamphetamine during their deliberations since it was an

uncontroverted and admitted fact that the substance found in Appellant’s pocketbooks

12
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was methamphetamine. See State v. Arther, 290 S.C. 291, 296, 350 S.E.2d 187, 190
(1986) (“[A]ppellant contends that the trial judge impermissibly commented on the facts
in his jury charge by referring to appellant’s statement as a ‘confession.” Appellant’s
statement did constitute a confession that he stole money from the victim. When facts

stated in a charge are not in dispute, the instruction is not erroneous.” (emphasis

added)); sec also Norris v. Clinkscales, 47 S.C. 488, 517-518, 25 S.E. 797, 807-808
(1896) (instructing that the constitutional provision prohibiting trial judges from
commenting on the facts would not be violated by a trial judge commenting on an
undisputed fact or an admitted fact).

In arguing that the cautionary instruction was improper, Appellant contends — for
the first time on appeal — that the trial judge erroneously intimated to the jury that the
substance admitted into evidence was methamphetamine, which Appellant asserts was an
issue that should have been left solely for the jury to resolve. However, as defense
counsel readily admitted to the jury that the substance in Appellant’s possession was
methamphetamine and no challenge was raised to the identity of the drugs during trial,
the fact that the drugs taken from Appellant’s pocketbooks were methamphetamine was
uncontroverted and admitted. See State v. Ham, 259 S.C. 118, 136, 191 S.E.2d 13, 21
(1972) (“The trial judge instructed the jury, as a matter of law, that the drug Librium was
a depressant and the appellant excepted to this charge and alleges that such was
erroneous. We disagree. The only testimony in the record was that the drug Librium was
a depressant. No testimony was offered by the appellant contradictory of this evidence.
Where facts in [a] criminal prosecution are admitted or proved without contest, [the]
court may assume their truth in conducting trial and charging [the] jury without

infringing [on the] rule against comment(s] on [the] weight of evidence. A trial judge

13
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may assume that a fact established by uncontradicted evidence has been proved.”
(citations omitted)). Accordingly, the trial judge’s cautionary instruction was neither
erroneous nor prejudicial to Appellant due to the fact that it identified the substance as
methamphetamine.

Furthermore, in challenging the trial judge’s cautionary instruction on appeal,
Appellant contends that the trial judge erroneously commented on the facts by cautioning
the jurors that they did not need to have the methamphetamine on their fingers. In
support of that contention, Appellant maintains that the trial judge’s remark established
that methamphetamine was so dangerous that you would not want it on your fingers,
which she alleges would have caused the jury to believe that she would not have
possessed such a dangerous substance for her own use. Initially, the trial judge’s remark
would not and could not reasonably have been construed as a comment on Appellant’s
intentions in regard to the methamphetamine in any way. See State v. Bell, 305 S.C. 11,
16, 406 S.E.2d 165, 168 (1991) (“The test to determine the propriety of the trial judge's
charge is what a reasonable juror would have understood the charge to mean.”); cf. State
v. Stalvey, 146 S.C. 275, 277, 143 S.E. 817, 817 (1928) (r¢jecting Stalvey’s contention
that the trial judge’s comment indicating he had never seen a particular defense raised
during his time as a judge could be inferred as a disparaging remark regarding that
defense). Instead, when given a reasonable interpretation, the trial judge’s instruction
merely conveyed to the jury that there was no need for them to handle the evidence,
which was an indisputable fact since the jury had no legitimate reason to directly handle
the methamphetamine in Appellant’s case. However, even if the trial judge’s remark
could be construed as indicating that methamphetamine was dangerous, the fact that

methamphetamine is dangerous is a matter of common knowledge and is known by

14
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ordinary citizens as well as both methamphetamine dealers and users. See Hunter v.
State, 208 P.3d 931, 933 (Okla. Crim. App. 2009) (“It is common knowledge that
methamphetamine is a destructive drug which causes social problems as well as damage

to its users.”); see also Commonwealth v. Campbell, 445 Pa. 488, 493, 284 A.2d 798, 800

(Pa. 1971) (It is a matter of widespread common knowledge that the use of drugs has a
deleterious effect upon and is dangerous to the user[.]”). Accordingly, the trial judge’s
cautionary instruction was neither erroneous nor prejudicial to Appellant as it did not
touch upon any controverted or disputed facts relevant to Appellant’s case. See Norris,
270 S.C. at 553, 243 S.E.2d at 440 (“[W]here the facts stated in a charge are not in

dispute, the instruction is not erroneous.”); see also Turner v. Lyles, 68 S.C. 392, 401, 48

S.E. 301, 305 (1908) (holding that a comment on the facts is not reversible error unless
the comment is on a fact in issue and there are reasonable grounds for supposing the jury
may have been influenced by the comment in a manner prejudicial to the defendant).

Appellant’s conviction should be affirmed.
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CONCLUSION
For all the foregoing reasons, it is respectfully submitted that the judgment and
conviction of the lower court be affirmed.
Respectfully submitted,

ALAN WILSON
Attorney General

MARK R. FARTHING
Assistant Attorney General

CHRISTINA T. ADAMS
Solicitor, Tenth Judicial Circuit

BY:

Mark R. Farthing

F %
I
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.
%,

Office of the Attorney-General
Post Office Box 11549
Columbia, SC 29211

(803) 734-3727

ATTORNEYS FOR RESPONDENT

March 31, 2014
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STATEMENT OF ISSUE ON APPEAL

DID THE TRIAL JUDGE ERR IN HIS INSTRUCTION TO THE JURY
BEFORE THE JURY DELIBERATED “JUST REMEMBER THAT’S
METHAMPHETAMINE AND YOU DON’T NEED TO HAVE IT ON YOUR
FINGERS.”
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STATEMENT OF THE CASE

On January 13, 2011, deputies of the Anderson County Sheriff’s Office, subject to a
search warrant, issued for property at 905 Shirley Store Road, Anderson, South Carolina
belonging to the Defendant, Loretta Galloway Branyon, conducted a search of the property.

The search of the premises resulted in discovery of slightly over 7 grams of
methamphetamine found to be present in four (4) separate zip lock bags located in a purse beside

the Defendant.

On April 26, 2011 Defendant was indicted for possession of methamphetamine with
intent to distribute.

Defendant pled not guilty and a jury trial was held on August 13 and 14, 2012 before the
Honorable R. Lawton MclIntosh in the Court of General Sessions, Anderson County, South
Carolina.

The jury was out less than thirteen (13) minutes and Defendant was found guilty of the
charge and sentenced to ten years. During the charges to the jury and before the jury began
deliberations, the trial judge addressed the jury and told them “just remember that’s
methamphetamine and you don’t’ need to have it on your fingers” referring to the contents of the
four zip lock bags in evidence. A Notice of Appeal was filed on August 23, 2012. Due to -

numerous miscommunication regarding the completion of the transcript Defendant’s attorney did

not receive the completed transcript until September 24, 2013.
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ARGUMENT

L DID THE TRIAL JUDGE ERR IN HIS INSTRUCTION TO THE JURY
BEFORE THE JURY DELIBERATED TO “JUST REMEMBER THAT’S
METHAMPHETAMINE AND YOU DON’T NEED TO HAVE IT ON
YOUR FINGERS.”

At the close of the trial, before the case was submitted to the jury, the presiding judge

asked “any additions or exceptions from the state, anything before we send the evidence back to

the jury?” (R. pp. 147 L 24 —p. 148 L 1) (Tr. p. 233 L 24 - Tr. p. 234 L 1)

The following responses occurred:

Solicitor Hogan:
The Court:
Mr. Whiten.

Solicitor Hogan:

The Court:

Solicitor Hogan:

Nothing further, your Honor,

From the Defense?

No your Honor.

Your Honor, I did want to bring up the drugs because we have taken them
out of the Best kit, I want to make sure—the Court Reporter mentioned a
case where the bags came back but the drugs didn’t come back, so I want
to make sure—I don’t know if there is a way to address how they—I
mean, --I don’t how you want to-----

I think what we do is count them going in and count them going out. If
not consistent, we would have a problem.

I think right now, your Honor, that they are sealed. So maybe you could
instruct them not to take them out of these bags because the little baggies

are in the bigger bag. Maybe you could instruct them not to open the little
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The Court:

Solicitor Hogan:
Mr. Whiten:
The Court:

Solicitor Hogan:

The Court:
Solicitor Hogan:

The Court:

The Court;

bags, because they can see it through these bags pretty clear. Idon’t
believe that they need to pull out each individual little baggie.

Do you think it would be appropriate for me to charge them not to take

them out?

Do you want them to look at them?

Your Honor, I think that—why would they take it out?

I don’t know.

The only reason that I mentioned is because there are several bags. Idon’t
know if you wanted to address it with them or — however you want to
handle it.

Bring the jury back in real quick and I will do that.

That should be all.

There is also the danger of them getting it on their fingers.

Juryinat11:18 a.m.

Madam Forelady and ladies and gentleman, one matter was brought to my
attention. It’s a very appropriate point for housekeeping matters. When
you get back into deliberations we are going to send these exhibits back
with you, which will include the baggies of drugs. What I would instruct
you is ---that unless you feel it to be absolutely critical, -- they are in a big
baggie, what they call a Best baggie. You can take these smaller bags out
but do not open the smaller bags. I don’t think that there is any need to.

Just remember that’s methamphetamine and you don’t need to have it on
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your fingers. (R. p. 147 L 24 —R. p. 150 L.9) (Tr. p. 233 L. 24 — Tr. 236
L.9)

South Carolina Constitution, Article 5 § 21. Charge to Jury states “Judges shall not
charge juries in respect to matters of fact, but shall declare the law.” (1985 Act No. 9, eff
February 26, 1985.)

It has long been established in the Courts of South Carolina that “even a slight remark,
apparently innocent in its language, may, when uttered by the court, have a decided weight in
shaping the opinion of the jury. Vested as the trial judge is with superior authority, disinterested,
and possessing experience not available to the ordinary laymen, jurors as a rule, are anxious to
catch his view, upon which to found their conclusions. The rule prevails, under constitutional
limitations that a trial judge is not at liberty in his charge to comment on the weight or
sufficiency of the evidence. As a corollary to that rule it is generally held that in the course of
the trial of a criminal case the trial judge must refrain from all comment which tends to indicate
his opinion as to the weight or sufficiency of the evidence, the credibility of the witnesses, the
guilt of the accused, or as to the controverted facts, for the jury are the sole judge of the facts and
the credibility of the witnesses, and the Constitution expressly prohibits the judge from charging
them as to the facts.” State vs Pruitt 196 S.E. 371(SC 1938)

There are numerous cases in the Courts of South Carolina that have followed this caveat
to judges in criminal cases. And that Constitutional prohibition still stands.

In the case of State vs. James 31 SC 218 at page 235, 9 S.E. 844, the Court stated that
“the judge must be careful to avoid expressing or even intimating any opinion as to the facts and
if he does so whether intentionally or unintentionally, a new trial must be granted.” Under our

Constitution the jury are exclusive judges of the facts and the true meaning of the rule of this
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section of the Constitution is that they must be left to form their own judgment unbiased by any

expressions, or even intimations, of opinion by the judge.

When the trial judge in this case told the court to “just remember that’s
methamphetamine and you don’t need to have it on your fingers.” he intimated several things.
The first thing he intimated was that they were to “remember” that the bags contained
methamphetamine emphasizing they should “remember” a fact that they alone are left with the
decision to make. Further, the trial judge took a major decision away from the jury by stating
that “that’s methamphetamine”. In other words, the jury did not have to determine the credibility
of the officers who did a field test, or the chemist who tested the drug as to the content of the
bags or even whether the contents of the bags were methamphetamine. The judge gave the jury
the answer to the very first question they must determine to wit: that the contraband taken from
the Defendant’s home was indeed methamphetamine.

As wrong as it was for the judge to comment on the fact that the contraband was
methamphetamine, the most egregious comment he made to the jury was that “you don’t need to
have it on your fingers”. By making that remark the judge painted the Defendant as a person
having a substance in her possession that was extremely dangerous to the extent that “you don’t
need to have it on your fingers”. The remark strongly suggested guilt of the Defendant of
possession with intent to distribute methamphetamine even to the extent of her not having the
material for her own use.

So before going into the jury room to deliberate, the judge had already advised the jury
that the contraband was methamphetamine. From the judge’s comment, the jury would believe
that the Defendant would not have such material for her own use. Thus the Defendant had no

chance of the jury deliberating as to the weight or sufficiency of the evidence, the credibility of
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the State’s witnesses, the guilt of the accuséd, or as to the controverted facts as required by
Article 5 §21 of the South Carolina Constitution. Even if the judge’s remark was apparently
innocent in his language, it not only probably had a decided weight in shaping the opinion of the
jury, but would more probably make up their mind before they entered the jury room. Adding
credence to this argument is the fact that the jury of twelve (12) began deliberations at 11:22 a.m.
and the Court was notified of their verdict at 11:35 a.m. just thirteen (13) minutes of total time,
(R.p. 151 L.5-R.p. 152 L. 17) (Tr. p. 237 L.5 — Tr. p. 238 L. 17) and if you subtract a
couple of minutes for the jury to knock on the door and tell the bailiff they had a verdict, the time
would have been less than twelve (12) minutes. There is no possibility at all that this jury could
have discussed the evidence before taking a vote or even that they voted before reporting it to the
Court within a time period of less than twelve (12) minutes. The amount of the drug in question
was 7.2 grams according to the testimony of the chemist. The Defense argued that such a small
amount might be for Defendant’s use only. That portion of the Defense argument without
question, was not deliberated by the jury in any form. The untoward comments by the presiding
judge as the jury left the courtroom for the last time greatly hindered the jury’s province to

deliberate the facts and the elements of the offense charged.
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CONCLUSION

For the aforesaid reasons, Defendant respectfully request that this Court reverse the

decision of this trial court and remand the case for a new trial.

ﬁctﬁ:ljly suzljed4 V%

Charles W. Whlten, Jr.
P.O.Box 716

Anderson, SC 29622
864-225-6268

Fax: 864-642-4351
cwhiten2000@gmail.com

March 21, 2014
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August 22, 2014

The Honorable Richard A. Shirley
PO Box 8002
Anderson SC 29622-8002
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Re: The State v. Loretta G. Branyon
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Appellate Case No. 2012-212801
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