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STATEMENT OF ISSUES ON APPEAL

4 Whether the Circuit Court correctly applied the South Carolina Supreme Court’s
holding in State Farm Mutual Automobile Insurance Company v. Bookert by
deciding that gunshot injuries fired by an assailant from a stationary vehicle are not

- foreseeably identifiable with the normal use of an automobile.

(II)  Whether the Circuit Court correctly held that when a shooter fires a shot from one
stationary vehicle into another stationary vehicle, the vehicle is the mere site from
which the assault occurs and the fact that the shooter fires from within a vehicle
does not make the vehicle an “active accessory” to the shooting.

(II)  Whether the Circuit Court correctly ruled a shooter’s act of firing at a victim after
~ both vehicles are stopped is an intervening act of independent significance that
breaks any causal connection with the shooter’s use of the vehicle.

STATEMENT OF THE CASE

This éppeal arises out of a tragic shooting incident that occurred when Jimi Carl Redman
stopped his vehicle at a red light b‘esidé Decédent Lynn Harrison’s vehicle, pointed a rifle at her,
shot her, and drove away. Harrison diéd as a result of the shooting. Respondents Pro‘gressive‘
.Dvirect Inéurance Compan& (“Progressive”) .and USAA General Indemnity Company (“USAA”)
“issued insurance policiés to Harrison’s husband providing uninsured motorist coverage for injuries
arising out of an uninsured motorists’ ownership, maintenance or use of an autorﬁobile.

After receiving a clairﬁ for uninsured motorist ‘beneﬁts from Harrisbn’s Estate, Progréssive
filed this declaratory judgment action seeking a declaration that Harrison’s injuries and résulting
.death did not aﬁse out of Redrﬁén’s ownersﬁip, méinte‘n.ancve, or use of an automobile. Progressi\‘&:
- and USAA then filed an Amended Complaint adding USAA as a Plaintiff on September 17, 2015.

After receiving responses to Requésts to Admit, Respondents USAA and Progressive filed
a Motion for Summary Judgment and supporting memorandum on May 9, 2016. (Pl.s’ Mot. for
Summ. J.) (Pl.s’ Mem. in Supp. of Mot. for Summ. J.). On January 27, 2017, shortly before the
hearing 6n Respondents’ motion, the Estate filed its own Motion for Sumrﬁary Judgment and

supporting memorandum.



"On February 7, 2017, the Honorable Alison Renee Lee heard arguments on the motion.r. On

~ August 17,2017, the Circuit Court issued a thorough Ordver.gran‘t'ing Respondents Progressive and
USAA’s Motion for Summary Judgment and dénying the Estate’s motion. Applying the three-
féctor test established in State Farm Fire & Cas. Co. v. Aytes, 332 S.C. 30, 33, 503 S.E.2d 744, |
745 (1998), the Circuit Court found Harrison’s injuries did not arise out of Redman’s ownership,
‘maintenance or use of an auto because there‘-was no causal connection between Redman’s use of
_ the auto and Hérrisén’s injuries.‘ First, the Circuit Court held Redman’s auto was not an' “active
accessory” {o the assault because “Redmén did not use his automobile to keep up with Harrison
and did not make contéct with her ‘vehicle. There also .is no evidence Harrispn saw Redman driving
beside- her or that she was aware of Redman’s‘ gestures towards her. There was no attempt by
.Harri’sori to evade R.edman.”‘ (Qrder, Aug. 17,2017, p. 4).

‘Second, the Circuit Court found Redman’s vehicle was merely the site from which he fired
the gun. (Order, A‘ug.» 17,2017, p. 4). Third, relying upon the Supr_efne Cbuﬁ’s decision in State
Farm Mut. Auto; Iﬁs. Co. v. Bookert, 337 S.C. 291, 523 S.E.2d 181 (2000), the Circuit Court held
Harriéo_n’s gunshot injuries- were not foreseeably identiﬁable with the normal use of an auto.
(Order; Aug. 17,2017, p. 5). Even if the vehicle haéi been an active accessory to fhe shooting, the
Circuit C_ourt alternatively found Rednian’s act of shooting a rifle out of a stationary vehicle broke
any causal connection with his use of the vehicle. (Order, Aug. 17, 2017, p. 6). For all of these

reasons, the Circuit Court granted Progressive and USAA’s Motion for Summary Judgment. This

appeal followed.



STATEMENT OF THE FACTS

A. The shooting. |

On April 2, 2015, Lynn. Harrison operated a 2010 GMC Terrain in Summervi_lle eastbound
-on East Carolina avenue' which became Old Trolley Road just before the intersection of Old
| Trolley Road and Bacons Bridge Road (Req to Admit No. 6); (Def s Resp. to Req to Admit 9 |
6). Harrison stopped for a red llght in the middle eastbound lane of Old Trolley Road at the
intersection of Bacons Bridge Road and Old Trolley Road near the Sawmill Shopping Center.
“(Req. to Admit No. 7); (Def.’s Resp. to Req. to Admit, § 7).

" At the same t1me Jimi Carl Redman was driving a red Ford Escape eastbound on Old
Trolley Road in the lane dlrectly to Harrlson s rlght (Request to Admit No. 8); (Def.’s Resp. to
Req. to Admit, § 8). Redman stopped at'the red light at the same intersection in the eastbound lane
irnmediately to the right of the vehicle 'operated by Harrison. (Request to Admit No. 9); (Def.’s
Resp. to Req. to Admit, 19). Asthey approached the stop light, one witness indicated she saw
- Redman blowing kisses and making hand gestures to Harrison. (Pl s’ Am. Resp. to Def.’s Req. to
Admit, 9 1). As the Circuit Court held there is no evidence Hamson was aware of Redman |
(Order, Aug. 17, 201 7,p.2). In faet, itis undisputed that _Lynn Harrison was operating her vehicle
in a norrnal fashion up until stopping at the red light. (Pl.s” Am. Resp. to Def.’s Req. to Admit,
7). There is no ‘evidence in this case of a pursuit. Moreover, Appellant concedes that Redman and

N

Harrison were complete strangers.! (PL.s’ Req. to Admit to Def., q l7); |

I Appellant initially describes this fact accurately in her Statement of Facts. (Br. of Appellant, p.
2) (“While driving toward the stop light at the intersection of Old Trolley Road and Bacons Bridge
Road, Redman was blowing kisses and making hand gestures toward Harrison while driving.”)
(emphasis added). After accurately describing the interaction in the Statement of Facts, Appellant
_ thereafter repeatedly misstates this fact and claims Redman “stalked” Harrison. (Br. of Appellant,
p. 6, 10). Appellant also states Redman “followed Harrison from the first red light, while gesturing
towards her . .. .” (Br. of Appellant, p. 14). Once again, the evidence presented to the Circuit

3



While both vehieles were stop.ped at the red light, Redman poin‘;ed arifle at Harrison and
fired in her direction. (Req. to Admit No. 10); (Def.’s Resp. to Req. to Admit, § 10). The bullet
went through the passenger window of Harrison’s GMC Terrain and struck her in the neck, causing
- her death. (Req. to Admit No. 11); (Def.’s Resp. to Req. to Admit, § 1 1).v Neitﬁer the GMC Terrain
‘nor the Ford Escape were in motion at the time of the shooting.  (Req. to Admit No. 12); (Def.’s
| Resp. to Req. to Admit,.ﬂ 12). | |

Redman then disregarded the red lighf, proceeded through the interseetion, and was
“apprehended a fevx-/ blocks away. (Req.‘ to Admit No. 13j% (Def.’s Resp\. to Req. fo Admit, 1 13.).-
Because her vehicle was stili in drive at the time of the shoeting, Harrisbn’s GMC Terrain
proeeeded slowly through the intersection until it came to rest on the median. (Req. to Admit No.
- 14) (Def’s Resp. to Req. to Admit, ] 14).

'The vehicles operated by Redrﬁan and Harrison never made eohtact; (Req. to Admit No.
15) (Def.’s Resp. to Req. to Admit, § 15). There is no evidence that Harrison and Redman knew ‘
- each other prior to the'shoc_)ting. (Req. to Admit No. 17) (Def.’s Resp. to Req. te Admit, § 17).

Harrison’s‘injuries resglted' solely from the use of the rifle.

Redman was charged with murder' and pdsseésion“ of a weapeh during a vielent crime.
According to the South Carolina online public index, those charges are still pending. The Ford -
Escape operated by Redman was not insured or was underinsured at the time of the shooting.?

(Req. to Admit No. 19); (Def.’s Resp. to Req. to Admit, q119).

Court does not show Redman “followed Harrison” from one light to the next or that he “stalked”
her. The only evidence is that Redman made gestures towards Harrison “while driving toward the
stop light” where the shooting occurred. ' :

2 For purposes of this case, whether the vehicle was uninsured or underinsured is irrelevant because
the same analysis applies regardless.



B The policies.

Progressive issued a South Carolina Motorcycle insprance policy to Lynn Harrison’s
husband, James M. Harrison. (ProgressiVe Policy Excerpts, Declarations Page). USAA issued a
South Cerolina Auto Policy to James M. Harrison. (USAA Policy Excerpts, Declarations Page).
Both policies were in force at the time of the shooting, and both policies included uninsured
motorist coverage. Lynp Harrisop ilived with her husband at the time of the shooting. (Req. to
Admit No. 5); (Def.’s Resp. tovReq. to Admit, § 5).- |

Both policies limited uninsurea motoris;[ coverage to injuries arising out of the _bwnership,
maintenance or use of an uninsured vehicle by an uninSU{ed motorist. The Progressive policy
provided 1n relevant part: | | .

If you pay the premium for this coverage, we will pay for damages
that an insured person is legally entitled to recover from the owner
" or operator of:

1. an umnsured motor Vehlcle because of bodlly injury:
a. sustalned by an insured person
b. caused by-an acmdent' and

C. arising out of the ownershtp, maintenance) or use of an
uninsured motor vehicle; .

(Progressiv-e Policy Excerpts, p. 4) (emphasis added). Likewise, the USAA policy states:
A. UNINSURED MOTORISTS COVERAGE

We will pay the following damages which a covered person is
legally entitled to recover from the owner or operator of an
uninsured motor vehicle because of an auto accident:

1. BI [Bodily Injury] sustained by a covered person; and E
2. injury to or destruction of the property of a covered person.

\ ' .y ere,)
The owner’s or operator’s liability for these damages must
arise out of the ownership, maintenance or use of the
uninsured motor vehicle.



(USAA Policy Excerpts, p. 13) (emphasis added). Therefore, the policies do not provide coverage
for Harrison’s injuries unless they arose out of Redman’s ownership, maintenance, or use of an

auto.

STANDARD OF REVIEW

o “When revie\-iving the trial court’s decision to grant summary judgrﬂent, an appellate court
applies the same standard applied by the trial court.” Ray v. Austin, 388 SC 605, 6.10‘-1.1, 698
:>S.E.2‘d 208, 211 (2010) (citation omitted). Pursuant to Rule 56(c), sﬁmmary, judgment is
appropriate if “there is no genuine issue of material fact such that the moving party is entitled to
prévail as a fnatter of law.” Id. Although thechurt must viewbany material disputes of fact in the
light most favorable to the nonmoving party, a non-moviﬁg party ;‘must do more than rely on mere
allegations.” Waltoﬁ v. Mazda obeck Hill,376 S.C. 301, 308, 657 S.E.2d 67, 70 (Ct. App. 2008)
(cita'tion omitfed).’ | | B |
- ARGUMENT
The Circuit Court correctly held that a shpoﬁng from one stationgry vehicle into another
stationary vehicle does not arise out of the use of an auto. Applying the three-factor t§st from-'
/Iyte&, Redman.’g use of the vehicle was not causally connected to Harrison’s injufy. Our Supreme
Court in Aytes adopted three sub-factors to determiné whether a vehicie ié causally connected to a
claimant’s injury. Appellaﬂt fails to establish any of those three sub-factors. First; the Supreme
Court in Eookert held that gunshot injuries such as the éne heré are not foreseeably identiﬁéble
with the nofmal use of an auto. Second, Redman did ﬁot use the vehicle as an active acceésor_y to

the assault, and his use of the vehicle did not increase the severity of Harrison’s injuries. Third,

the vehicle was merely the site from which Redman fired the gun.



Even if Appellant could show a causal connection, Appellants fail to satisfy the second

~ Aytes factor. Redman’s action of ﬁring the gun after béth vehicles were stopped and stationary

constitutes an inteweﬁing action that breaks any céusal connection that may exist between

Redman’s use of the auto and Harrison’s injuries. Therefore, the Circuit Court’s Order should be

_ affirmed.

L The Circuit Court correctly found Redman’s use of the Ford Escape was not causally
connected to Harrison’s injuries because gunshot injuries are not foreseeably

identifiable with the normal use of an auto, the vehicle was not an “active accessory”
to the shooting, and the vehicle was merely the site from which Redman fired the gun.

“An insured is legally entitled to recover damages érising oﬁt of the ‘ownership,
maint’enance,.or use’ of an uninsured vehicle.” Aytes, 332 S.C. at 33, 503 S.E.2d at 745 (citing
S.C. Code Ann. § 38-77-140). The above-quoted Progressive and USAA policies incorporate this
statutory langﬁage. (Progressive Policy Excerpts, p. 4); (USAA PolicyE?(cerp\ts, p. 13). In Aytes,
our Supreme Court establishéd the standard for determining whether an injury.arises out of the
| ‘ownership, maintena}nce, or use of an auto. First, the party seeking coverage — here, the Esfate -
' m-uvst prove a causal connection between the vehicle and thé_injury. Second, there must be no act
 of independent significance that breaks the'causal vlink.' Th:ird-, the vehicle mus_t_'be' used for_
transportation at the time of the incident.® Id.

" In order to prove the causal connection, the Estate must establish three sub-factors: (1) the
vehicle Was an “active accessory” to the asséult; (2) the vghicle was something more than the mere
site of the injury; and (3) “[t]he injury must be foreseeably identifiable with the normal use of the
vehicle.” Id (citations omitted). Appellant failed to present evidence showing Redman’s vehicle

was causally connected with Harrison’s injuries. Instead, his use of the vehicle was merely

3 Progressive and USAA do not dispute that Redman was using his vehicle for transportation at
the time of the shooting, although his vehicle was stationary.
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incidental to the shooting, and Harrison’s injuries were not foreseeably identifiable with the normal
use of an auto.
A. Pursuant to the Supreme Court’s 'holding in Bookert, injuries resulting from

-gunshots fired out of a vehicle window as part of an assault are not foreseeably
. identifiable with the normal use of an auto. :

As the party seeking' coverage, Appellant bears the burden of proving a causal connection
between Harrison’s injuries and Redfnan’s ownership, .maintenance or use of an auto. See
Carraway v. S;ﬁiﬂz, 321 S.C. 23, 25, 467 S.E._2d 1.20,7121 (Ct. App. 1996). Therefore, Appellant -
must iorove Harrison’s iﬁjuries were “'foreseeablly. identifiable with the .normdl use of tﬁe
éutémobilé.” Id (emphasis added). However, dur Subrefne Court held in Bookert thaf similar
injuries are not foreseeably identifiable with the normal use of an auté. Therefore‘, Appellént failed
to meet this burden. | |

Our Supreme Court in Bookert held gunshots fired in connection with an assault are not
foreséeably identifiable wifh the normal use of an auto. | According to stipula‘;ed facts in that case,
two soldiers from Fort Jackson got Iinto an altefcation with a group of young men at a Hardee’s
parking lot. Bbokert, 330’>S.C. 221, 224-26, 499 S.E.2d 480; 481-82 (Ct. App. 1997), re? 'd 337
S.C. 291. After tﬁe ﬁght was broken up, ﬂie two soldiers took a jeep to pick up a third assailant
and followed the group of young men fo anearby MCDonald’s parking lot. Id. The assailaﬁts used
_ fﬁe jeep A.to circl_e the parking lot in search of their intended_ victims. /d. One soldier stood in the
back -of the jeep with a shotgun while another soldier sat in the passenger seat with a handgun. -
While .yelling at and taunting the grdup of vyoungmen, the jeep lurched forward. Tﬁe soldier in the
back‘fell out and fired hi_s.shotgun intov the crowd. - While the jeep was still méving, the passenger
_ﬁr_éd multiple shots into the crowd and struck the pléintiff in each leg. [é’. The two soldiers in thé

jeep then used the jeep to flee from the scene, and the third soldier ran off on foot. The claimant .



was injured from shots fired by the soidiér in the passenger seat, not the soldier that fell out of the
jeep. Id |
The claimant sought underinsured motorist coverage claiming that the injury arose out of
* the ﬁse of ari automobile. The Circuit Court and bthis Cburt found in favor of the claimant.
Specifically, this Court found the vehicle was the “launching pad” for the assault. Moreover, “[t]he
vehicle also put the assailants in the position to shoot and then escape quickly and easily. .
Furthermore, the autbmobile was in motion when the s_hots. which injured Michael Bookert were
fired.” Id at 232-33, 499 S.E.2d at 486.
The Supreme Court granted certiérari and reversed, finding there was no causal connection
: bet_ween the vehicle and the injury. Bookert, 337 S.C. at 293, 523 S.E.2d at 182. Despite the fact
tha'; the assailants used the vehicle to track down the group of young men and fired the gun ffom
.a moving vehicle, the Supreme Court held the injuries did not satisfy the third Aytes sub-factor: '
the gﬁnshot wounds were “not ‘foreseeably icientiﬁable with the normal use of an automobile.’”
’]d. (quqting Aytes, supra). Therefore, no causal connectidri between the vehicle and the injury
existed.* |
The Supreme Court adopted this ‘_‘normal use” factor frorﬁ the United States Court of

Appeals for the Fourth Circuit’s decision in Nationwide Mutual Insurance Company v. Brown,

4 Despite Rule 268(d)(2), SCACR, Appellant cites a concurrence in this Court’s unpublished
decision in Norris v. Allstate Ins. Co., 2005-UP-124, 2005 WL 7083469 (Ct. App. Feb. 17, 2005).
However, to the extent that case is considered, its holding actually supports the Circuit Court’s
decision in this case. In Norris, this Court held shooting injuries were not foreseeably identifiable
* with the normal use of an auto despite the fact that the shooter fired from a moving vehicle that
was pursing the victim at the time of the shooting. I/d. at *3 (“Because we can discern no material
distinction from the facts at hand and the facts in the Bookert case, we find no error in the trial
judge’s determination there was no coverage because the incident was not ‘foreseeably identifiable
with the normal use of an automobile.’”). '



779 F.2d 984 (4th Cir. 1985). In that case, a vehicle operator drove around with his passenger
looking for the passenger’s wife. When the passenger saw the wife’s car, he pushed the operator -
and caused a collision between the two vehicles. He then got out of his vehicle and shot and killed
his wife. Id. at 986. The Fourth Circuit held the Wife’s injuries did not arise out of the ownership,
maintenance or use of an automobile, stating:

Courts ‘confronted with the general question of whether Bersonal ’

‘injuries resulting from physical assaults -by insured vehicle

passengers or operators “arose out of” the ownership, maintenance

or use of the vehicle, have almost unanimously found no causal

relation between the “use” of the vehicle and such assault-caused

injuries.
T at 988. Moréover, “[i]ln cases dealing with the specific situation here in issue-—shooting by a
passenger in or operator of an insured vehicle—the decisions have uniformly applied and found
‘unmet a comparable causal requirement.” Id. Applying the “normal use” test, the Fourth Circuit '
quoted favorably from the Michigan Court of Appeals: “An'assault by an armed assailant upon the
~ driver of a car is not the type of conduct that is foreseeably idenﬁﬁable with the normal use ofa
motor vehicle.” Id. at 989 (quoting ‘Detroit Automobile Inter-Insurance Exchange V.
Higginbotham, 95 Mich. App. 213, 290 N.W.2d 414 (1980) (emphasis in original).

Like the claimants in Booker® and Brown, Harrison’s injuries are not foreseeably

identifiable with the normal use of an automobile. Redman’s “use” of the auto here is actually

less extensive than the purported “use” at issue in Bookert. The assailants in Bookert used the

- vehicle to track down the group of young men, the jeep’s"‘lurch” forWard caused the soldier to fall

> In explaining its basis for reversing this Court, the Supreme Court in Bookert acknowledged that .
it rendered its deci$ion in Aytes after this Court’s ruling in Bookert. See Bookert, 337 S.C. at 293,
523 S.E.2d at 182. Because the decision in 4Aytes was the first time South Carolina’s Supreme

" Court had applied the “normal use” factor under the causal connection analysis, the normal use -
standard was not considered by this Court in its decision in Bookert. Likewise, the Supreme
Court’s decision of Howser does not address the “normal use” factor because it predates Ayzes and

. Bookert. ' : :
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out and ﬁre. into the crowd, and the jeep was in motion at the time of the shooting. In contrast,
Redmarr merely drove the vehicle to the 'red light where the assault tookv plaee, fired a shot from
his stationary vehicle at Harrison — who was also stationary — and then used his vehicle to escape.
Our Supreme Court found the purported use in Bookert insufficient to r)rove any causal connection
to the injuries. Even more -so, Reclm_an’s use here does not create any causal connection. |

Moreover, Harrison’s lnjuries are exactly the same as lhose in Bookert an(l Brown —
gunshot wounds due to.an assault. As the Courts held in Bookert and Brown, glmshot injurles_are
not the type of injuries that are foreseeably identifiable with the normal use of an automobile.
Therefore, Harrison’s death clid-not arise out of Redman’s use of the vehi'cle.

B. When a shooter fires a shot from one statiorrary vehicle irlto another stationary

vehicle, the fact that the shooter fires from within a vehicle does not make the
vehicle an “active accessory” to the shooting but merely the site of the assault.

The first and second sub-factors under the Ayfes causal-connection test ir_rterrelate. The'
vehicle must be an “active accessory” to lhe ass_eult, and.the vehicle must be more lhan the mere
site of the lnj ury or the mere site from which the actor fired a weapon. Bookert, 337 S.C. at 293,_
523 S.E.2d at 182 (citing Ayl‘es, 332 SC at 33,:503 S.E.2d at 745-46). He_re, Redman’s vehicle
was rnerely the site from which he ﬁred the gun. -Th_e vehielé has no causal connection | to
Harrlson’s injuries, and Redman’s use of the vehicle did not increase the severity ’of her injuries.
Therefore,, the causal connection does not exist.

The vl)istriet Court for the District of South Carolina in Holmes v. Allstate Ins. Co., 786 F. -
‘Supp. 2d 1022 (D.S.C. 2009), held that use of a vehicle in a drive-by shooting does not make the
Vehicle an “active accessory” to the assault. In that case, an estranged lover had a history of using
his truck to stalk the claimant. On the date of the assault, he saw the claimant’s vehicle parked in
front of her friend’s house and drove back and forth, harassing the claimant for some time. Later

that day, he saw the claimant driving down the road in the opposite direction. Unbeknownst to

- _ _ 11



her, he turned around to follow. When she stopped her vehicle to wait to pi(_:k up a ;:hild at a bus
stop, the assailant drove up beside her vehicle, étobped brieﬂy, and ﬁred multiple shots into her
vehicle seriously injuring the Ciaimant béfore the assailant droye a§vay. Id at 1024. The District
Court held the vehicle was not an active acceséory to the assault.® jd at 1027.

| In its brief, the Appellant in this case attempts to rely on the Howser and T owe cases to
’s.uggest that uhinéured motorist coverage is triggéred in this case.” Its reliancebon these cases is
misplaced for several reasons. The District Court in Holmes aptly distinguishes'both Howser and
Towe and shows why they do not support Appéllant,’s argumeht in this case.

In Howser, an unidentified assailant used his vehicle to ram the claimant’s vehicle multiple
times while chasing her down a public roadway. As the claimant made a “quick” turn in.an attempt
to flee from tﬁe assailant, he shot at:her car and the fragmented bull.et struck the claimant, injuring
her. 309 S.C. at 271, 422 S.E2d at 106. The Supreme Court held the injuries arose out of the
asséilant’s use of the véhicle becaﬁse “[Q]nly through the use of his vehicle was the assailant able
to closely pursue [claimant], thereby enabling him to carry out the piAstol assault. The gunshot was
 the éulmination of an ongoing assauit, in which the vehicle ple_\yed an esseﬁtial and integral p.artv.”

| Howser, 309 S.C. at 273, 422'S.E.2d at 108 (emphaéis added). Thei‘Supreme Courf also held, “the
" unknown driver’s use of his vehicle and the shooting were inextricably linked as one contiﬁuing

assault.” Id. at 274, 422 S.E.2d at 109 (embhasis added). Of particular nbte, the Supreme Court

6 The District Court also held that although “Plaintiff likens the assault on her with that of a drive-
by shooting, Bookert establishes that such use of a vehicle will not satisfy the causal connection
requirement necessary to invoke insurance coverage, since such conduct 1s not foreseeably
identifiable with the normal use of an automobile.” Jd.

7 See Wausau Underwriters Ins. Co. v. Howser, 309 S.C. 269, 422 S.E. 2d 106 (1992) Home Ins.
Co. v. Towe 314 S C. 105, 441 S.E.2d 825 (1994).
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contrasted the facts in Howser with those where the “assailant happened, incidentally, to be sitting
in a stationary vehicle at the time of the attack.” Id. at 273, 422 S.E.2d at 108.
In Towe, a group of kids were riding in an insured auto when a passengér threw a glass
 bottle at a street sign. He missed and struck a tractor operated by the claimant. The bottle shattered
and injured the claimant who argued that the injuries arose out of the passenger’s use of the auto.
The Supreme Court agreed, holding: “[t]he use of the automobile piaced [asséilant] in the position
to throw the bottle at the sign and the vehicle’s speed contributed to the velocity of the bottle
- increasing the seriousness of [claimant’s] injuries.” Towe, 314 S.C. at 107, 441 S.E.2d at-827 o
(emphaéis added).
After analyzing both Howser and Towe, the District Court in Holmes recognized that the
~ vehicle in Howser was an active accessory because it was used to ram and chase the plaintiff’s
vehicle and to keep up with the fleeing plaintiff to shoot her. The vehicle in Towe was an active
accessory because its speed actually caused the claimant’s injuries to be more severe. In contrast,
the victim in Holmes — and Harrison here — was stationary and the severity of her injuries was not
affected by the speed of the shooter’s vehicle. Therefore, the District Court he_ld the drive-by
shooting in Holmes was not comparable:
Unlike Howser, [assailant] did not use his vehicle to assault -
Plaintiff, as nothing in the record indicates that Plaintiff knew
[assailant] was approaching her as she waited at the school bus stop
or that [assailant’s] vehicle ever made contact with Plaintiff’s. Nor
was Plaintiff traveling in her vehicle at the time [assailant] fired'the
gun, thus making [assailant’s] position in relation to Plaintiff
-dependent on the use of his vehicle. Moreover, unlike Towe,
[assailant’s] use of his car did not increase the severity of potential
harm inflicted by his gunshots. He merely used his car to approach
Plaintiff, stopped his car next to her parked car, fired several
gunshots at Plaintiff, and drove off. Thus, unlike the incide’nts
giving rise to the South Carolina Supreme Court’s decisions in

Howser and Towe, the court does not find that ‘[assailant’s] car acted
as an active accessory to his assault on the Plaintiff.
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Id. at 1026-27.

The District Court’s wéll-reasoned opinion in Holmes applies with equal force in this case.
The drive-by shooting in this case is wholly different frorﬁ the vehicular chase and assault in
Howser that culminated in a shooting. Like the drive-by shooting in Holmes, Redman did not use
- his \;ehicle to keep up with a ﬂeeing-Harrison, bﬁt merely used the vehicle to transpoﬁ himself to
the site of the assault and ‘;hen to flee. Like the vicfim in Holmes, Harrison’é car wasstétionéry ét
the time of the shooting, no contact was ever_.made between the Vehiéles, and nothing in the record
indicates Harrison knew Redmah was beside her a§’she waited for the red light. Like the shooter
in Holmés_, Redman pulled up beside Harrison while.h-er vehicle Was stationafy, fired into her
vehiclne, and drove 'éway. Neither vehicle Was in moﬁoﬁ, so Redman’s use of thé vehicleldid not
increase the severity of Harrison’s injuries of make his use of the vehicle necessary to carry out
the assault. Therefore, the relevant factsrhere are indistingliishable from those in Holmes.8

Furthermore, the vbas'is fo_rv the Supreme Court’s holding in-Towe was the fact that the
velocity of the Vehicie contr_ibu_t:ed to the se_ve_rity of the plaintiff’é injuries. 1d af 1027. However,
in a‘ sHooting case, the speed of the aésailant’s vehicle (hére, stationary and perpeﬁdicular to the
\}ictim) does not increase the séverity of the victim’s injuries. Id. The use df the vehicle had no

connection to the nature or severity of Harrison’s injuries. Thus, Towe has no bearing on the facts

“of this case. -

8 The facts here are even more remote than those in Holmes. In Holmes, the evidence showed the
shooter saw the victim drive past him, and he turned around to follow her. There is no evidence
in this case that Redman knew Harrison or that he followed Harrison for any duration prior to the
accident. However, even with Appellant’s contention that Redman “stalked”” Harrison for the
duration between two stop lights, Holmes shows that this allegation would not suffice to create a
causal connection. Moreover, as discussed below, Redman’s act of firing affer both vehicles were
stopped constitutes an act of independent significance that breaks any purported causal connection.
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Appeliant mistakenly cites Howser and Towe as if they stand for a unified rule. They do
not. The two cases stand separately on their facts. In Howser, the assailant used the vehicle as

‘part of an ongoing assault, both using the vehicle to ram the victim’s vehicle and to pursue the

fleeing victim, and he was still pursuing the fleeing victim when he fired the bullet that u‘ltimately‘

caused her injuries. Thus, the use Qf the Vehicle as an “active accessory”. to the assault triggered
coverage. In‘ Towe, the Bottle ‘was.thrown from a moving vehicle, and the speed of the vehicle
ccintributed to the Qverall speed of thé bo,ttle‘, thus naving a direct causal connection to the extent
of the plaintiff’s injuries’. Therefore, the use of the vehicle in Towe had a direct causal connection
and was an “active accessory” to causing tha physical injuries.

The Circuit Court — relying on the District Court’s decision in Holmes — propé;rly evaluated

 the rule from each case and found the facts here do not fall under either rule. As to Howser, the

evidence shows there was no chase, there was no contact between Harrison and Redman’s vehicles,

.Harrison was not aware of Redman’s conduct, and the vehicles were stationary at the time of the

shooting. As to Towe, the speed of Redman’s vehicle — stationary — was not causally connected

with the seyerity of Harrison’s injuries. Thus, the Howser and Towe‘_cases have no bearing in this
case. .

At best, the evidence shows Redman’s vehicle was the mére site.from which he fired the
sliot at Harrison. However, when the only connection between a vehicle and an injury is that the
assailant or victim is occupying the vehicle at the time¢ of the assault, tne causal connection
requirement is not.sati_sﬁed. For examplé, in Wright v. North Area Taxi, Inc., 337 S.C. 419, 523
S.E.2d 472 (Ct. App. 1999), two assailants entered the victim cabdriver’s vehicle nnder pretext as
fare-paying customers. Once the cab was in motion, they attempted to rob the victim and

ultimately shot and killed her. This Court held the injuries to the cabdriver were not _c.ausally
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related to the use of the vehicle because the cab merely served as tne site of the robbery. Like the
attenqpted robbery in Wright, Redman’s Ford Escape merely‘served as the site from which he fired |
the shot at Harrison’s vehicie. Therefdre, the causal connection between his use of the Ford Escape
and Harrison’s injuries is vin.sufﬁcient to trigger coverage under Piaintiff s auto liability pdlicies.
In surn, the Circuit Court correctly found that the Appellant vfa‘iled to establish the ﬁfst
-prong of the Aytes caueal connection test because Harrison’s injuri.es did not arise out Redman’s,
use of the vehicle.” Gunshot injuries are not foreseeably identifiable with the ndrmal use of an
autdmob'ile_. Moreover, Redman’s vehicle was not an “active acce.ssory” to the shooting. Neither
vehicle was in motion at the time of the shooting, there was no Vehicula_r chase, dnd Redmlan’s use-
of his vehicle did not increase the severity of Harrison’s injufies. VTh_erefore, Appellants failed to
" prove the causal connection requirement. | o
II. The Circuit Court correctly held'Redmaln.’s act of firing a.shot at Harrison’s vehicle

was an intervening act of independent significance that broke any causal connection
with the use of his vehicle. :

The 'second prong_ of the Aytes test to detennine whether an injury arises out of the
ownershin,-maintenance, or use of a vehicle requires that no act of independent signiﬁcance breaks
the. causal link between the use of the vehicle and the injury. “If fhe injury is directly caused by
some independent act or intervening cause Whollydisassociated from, independent of and remdte

999

from the use of an automobile, the injury is not the result of the ‘use of the automobile.”” Howser,

° Appellant also appears to argue that coverage should apply because Harrison was using her
vehicle at the time of the shooting. (Appellant’s Br. p. 6) (“Additionally, it is worth noting that
- Redman shot Harrison while she was operating her vehicle in a normal and reasonably foreseeable
fashion.”). However, whether the claimant was using a vehicle is immaterial to whether coverage
is triggered. Instead, the proper inquiry focuses on whether the injuries arise out of the uninsured
motorist’s ownership, use, or maintenance of his vehicle, not the claimant’s use of a vehicle. See
Carraway, supra (focusing on actions of shooter in case where victim was shot while sitting in the
driver’s seat of a running vehicle waiting for the vehicle in front of him to clear a stop sign).
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309 S.C. at 274, 422 S.E.éd at 109 (citing Hite v. Hartfordﬁccfdent & Indem. Co., 288 S.C. 616,
344 S.E.2d 173 (Ct. App. 1986)).
This Court in Wright also addressed the question of whether a shlooting.constitutes.an act.
of independent significance to b:reak any causal con_neétion between the use of a vehicle and a
shooting injury. This Court held the cabdriver’s injuries “could have occurred when the vehicle
was parke_d_, or otherwise not movi_ng,‘ or when [the cabdriver] or the gunmen were standing outside
of the vehicle.” Wright, 337 S.C. at 427,523 S.E.2d at 476. Therefore, “the assault of the gunmen
bque any causal connection between the vehicle and [the cabdriver’s’]i' injur}./ because it arose from
an act of indep¢ndent significance.” ]d. |
Even if there were a causal connection between Redman’s use of the Ford Escape and the -
aséault, tﬁe shooting was an act of independent si gniﬁcahce br¢éking any .causal,flink that may have_)
existed. Redman fired his gun after both véhicles were stopped and stationary. Like the.shooters
in Wright, Redman could have committed the same éssault by walking up to.Harrison’s vehicle
and firing his gun. Redmaﬁ couid have accomplished the shoqting by stopping'tl.le Ford Escape
and-gettiﬁg out, shootihg Har_rison, then leav.ing in his vehicle. Therefore, Redman’s act of firing
a shot into Harrison’s vehicle after both vehicles were stopped broke any causal connection that ‘
may have existed. | | |
Appellant fai.ls. to raise any compelling argument that Redman’s act of shooting Héfrison' ,
‘was not an act of independént signiﬁcanbe. Relying on Howser,v Appellant argues that a shooting
does ndt categoriéally constitute an iﬁdgpendent éct. However, ’the question is not whether a
shooting categorically breaks the cﬁain of causal éonnéétion. The question is whether this shooting
“between two stationary vehicles .b‘reaks the causal connectioh. In Howser, the shooter shot while

the vehicles were in motioh, in a car chase, with collisions between the vehicles, and while the
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vibtim was tryiné to flee. Thus, the Supreme.Court in Howsver held the shooting and the shooter’s
use of the vehiele were “inextrieably linked as one continuing assault.” 309 S.C. at 274, 422
'S.E.2d at 190. Because the victim was still fleeing, the shooter in that case could not -have exited
his vehicle to complete the shooting.‘
| Unlike the assaiult in Howser, the shooting here occurred after both Redman and Harrison
had stopped their vehicles for the red light.- Thus, to the extent Appelllant argues Redmetn used hie .
vehicle to keepnp with Harrison, that “use” stopped when bothv vehicles stopped at the red light.
His .act of shooting Harrisonivhile’ both vehicles were stationary was a separate, independent act,
and the two actions cannot logicall}t be considered “inextricably linked as one continuing assault.”
Rather, the two acts are independent. Redman did not use his vehicle as part of the assault like the
assailant did in Howser. ‘Stopping the vehicles in this case broke any possiblecausal,connection.
~ Moreover, based on the Apvpellant’s flawed contentions, the shooting at iesue in Brown
would have been covered. In Bnown, the shooter used the vehicle to crash into and stop his victim,
yet the Court found that shooting did not trigger coverage. Had he not used the vehicle to stop his.
victim ’and then stopped his vehicle, he would not have been in a position to step out of the vehicle
- and shoot the victim. The Brown Court found that, although the truck may have been used to traek"
down and physically stop the vietir‘n,‘ that use of the truek was “not the causative factor in producing

- [the victim’s] death.” 779 F.2d at 989. “Rather, [the assailant’s] assault, an act wholly indepéndent
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of the use of the truck, caused the death.” Id. It follows in this case that the connection between

the use of the vehicle and the shooting was broken when the vehicles were no longer in motion.'?

Put simply,.the act of shooting Harrison was independent of Redman’s use of ‘the Ford

Escape. Her vehicle was stationary, and so was the Ford Escape. Unlike the continuous acts in -

Towe and Howser, the shooting here was independent of Redman’s use of the vehicle. Because

both vehicles were stopped, Redman coula have carried out the shooting by exiting his vehicle or

while standing on the corner of the intersection. Therefore, the Circuit Court properly held the -

shooting was an act of independent significance breaking any pofential causal connection.

CONCLUSION

The Circuit Coiurt correctly held Harrison’s injuries do not arise out of Redinan’s use of
th'ev Ford Escape. Appellant has not established a causal connection because gunshot injuries
resulting from an assault are not foreseéably identifiable with the normal use of an auto. .I.n
addition, the Ford Escape was not an “active accessory” to the shooting. The use of fhe vehicle
was not inextricably linked toAt.he shooting as one continuing assault, and Redman’s use of the
~ vehicle did not incréase the severity of Harrjso’n’s injuries. Instead, the Ford Escape merely served
as the site from which .Redm‘an committed the shooting. Moreover, even if therg were a causal
c'o_nnéction b‘etweyen Redman’s use of the vehicle énd Harrison’s injuries, Redman’s act éf firing

at Harrison after both vehicles stopped for the red light was an independent act breaking any

19 Likewise, the act of exiting the vehicle cannot be the dividing line between what constitutes an
independent act and what does not. In Doe v. S.C. State Budget and Control Bd., 337 S.C. 294,
523 S.E.2d 457 (1999), the Supreme Court found sexual assault by an officer in a police cruiser
was an act of independent significance despite allegations that the officer transported one of the
victims to a golf course where the sex act took place in the police cruiser. The facts in that case
did not indicate the victim or assailant exited the vehicle before the assault. Thus, the question is
not whether the assailant exited the vehicle, but rather whether the assailant’s conduct in carrying
out the assault is still dependent on his or her use of the vehicle.
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connection that may have existed. In order for Appellant to prevail, she must show all of these

factoré, but here she has failed to establish any.

affirmed.

Columbia, South Carolina
April 13,2018
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