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STATE OF SOUTH CAROLINA ' IN THE COURT OF COMMON PLEAS
THIRD JUDICIAL CIRCUIT

COUNTY OF WILLIAMSBURG
~ Civil Action No. 2014CP4500644 -
LARRY BRAND,

Plaintiff,
VS. ' ORDER DENYING PLAINTIFF’S MOTION
FOR RECONSIDERATION

ALLSTATE INSURANCE COMPANY,

Defen'dant.

By order filed on August 31, 2016, this court granted in part and denied in part the
defendant’s motion for summary judgment. The plaintiff timely moved for recopsideratioﬁ. The
court has reviewed the motion and has considered the arguments raised by the plaintiff. Based
oon this review, the court respectfully denies the motion. .

END OF ORDER. TO BE ELECTRONICALLY SIGNED AND FILED.
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Willlamsburg Common Pleas .

Case Caption: Larry Brand VS Allstate Insurance Company
Case Number: 2014CP4500644

Type: ' Order/Other

.SO ORDERED

s/ George C. James, Jr. 2143

—

Electronically signed on 2016-08-31 13:47:13 page 20of2
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS
‘ 4 THIRD JUDICIAL CTRCUIT

'COUNTY OF WILLIAMSBURG .
Civil Action No. 2014CP4500644
LARRY BRAND,

Plaintiff,
VS. ORDER
ALLSTATE INSURANCE COMPANY,

Defendant.

THIS MATTER is before the cowrt on Motion for Summary Judgment filed by

Defendant, Allstate Insurance Company (hereinafter referred to as “Allstate” or “Defendant™).

The court, having reviewed the motion, the pleadings, and the memoranda of law filed by the
parties and having considered the arguments of counsel, grants Defendant’s motion.

. UNDISPUTED FACTS RELATE]S TO THE UNDERLYING TORT ACTION

Or; January 27, 2010, Plaintiff Larry Brand (hereinafter “Plaintiff” or “Brand™) was the
operator of a 2001 Volvo truck owned by his employer, Evergreen Turf Corporation (hereinafter
“Evergreen”), when he was involved in a collision with Cassandra Olivia Stone (hereinafter
“Stone™), who was operating a 1998 Ford vehicle owned by Stevenson M. Stone. As a result,
Stone filed suit against Brand in the Williamsburg County Court of Common Pleas seeking
damages for her injuries. |

Stone was insured under a policy of liability insurance issued by Progressive Northern
Tnsurance Company (hereinafter "‘Progressive”) with applicable liability limits of $25,000.00.
The vehicle Brand was operating was owned by his employer and was covered under a policy of

insurance issued by Westfield which provides underinsured motorist coverage to Brand as an
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insured driver, with limits of $1,000,000.00. Brand is also an insured under an Allstate policy

covering his at-home vehicle. This policy provides underinsured motorist coverage in the

amount of $25,000.00.
After the accident, Brand instituted a workers’ compensation claim captioned Larry

Brand v. Evergreen Turf Corp., (WCC# 1002789) against his employer. The workers’®

compensation claim has been resolved for a total payment of compensation and medical benefits

of $354,750.75.

Brand also instituted a third-party lawsuit captioned Larry Brand v. Cassandra Olivia

Stone (Civil Action No.: 2012-CP-45-657) in the Court of Common Pleas for Williamsburg
County. Progressive paid its liability limits of $25,000.00, and Plaintiff settled with his
employer’s underinsured motorist coverage carrier for $450,000.00. This tort action is still

pending but is stayed by consent order pending resolution of this declaratory judgment action.

DECLARATORY JUDGMENT ACTION

Plaintiff filed this declaratory judg-ment action claiming entitlement to Allstate’s
underinsured motorist coverage under the theory that Allstate, as the underinsured motorist
carrier for the employee, is not entitled to reduce UIM henefits by the amount of the worker’s
compensation benefits as provided in the policy. Plaintiff contends that the value of his claim
exceeds the total amount of hlS seftlemcnt with the liability carriér and the employer’s
underinsured carrier (for less than its limits) and that Allstate’s underinsured motorist coverage
should partially fund that difference. The Defendant filed an Answer and Counterclaim and an
Amended Answer and Counterclaiﬁ to which Plaintiff replied.

Allstate’s policy provides that all other UM béneﬁts available to Plaintiff must be

exhausted before Plaintiff will be eligible for benefits under the policy. The policy further
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provides that the damages payable will be reduced by the amount of worker’s compensation
benefits received by Plaintiff.

SUMMARY JUDGMENT STANDARD

‘A motion for summary judgment should be granted where it is clear there is no genuine
issue as to any material fact and the moving party is entitled to a judgment as a matter of law.
Rule 56(c), SCRCP; State Farm Fire & Cas. Co. v. Breazell, 324 S.C. 228, 478 S.E.2d 831
(1996). A party opposing a properly supported motion for summary j}ldgment may not rest on
the mere allegations or denials of the pleading, but must set forth or point to specific facts
showing that there is a genuine issue of material fact. Anderson v. Liberty Lobby, Inc., 477 U.S.
242, 248 (1986). | A party’s response to the motion must set forth specific facts, admissible in
evidence, showing thére is a genuine issue for trial. If he does not so respond, summary
judgment should be entered against him. Moody v. McLellan, 295 S.C. 157, 367 S.E.2d 449 (Ct.
App. 1988). The nonmoving party need only set forth a mere scintilla of evidence in.orde;' to
defeat a motion for summary judgment. fIancock v. Mid-South Management Co., Inc.; 381 S.C.
326, 673 S.E. 2d 801 (2009).

ARGUMENTS OF THE PARTIES

Allstate’s arguments:

1. Plaintiff lacks standing to assert a claim to benefits under the Allstate policy because
Plaintiff has not yet established entitlement to recover amounts in excess. of the $25,000.00
liability coverage and the primary underinsured motorist coverage on the vehicle he was
op.erating at the time of the accident, |

2. Payment.made as demanded by Plaintiff would violate ‘the terms of the insurance

contract between the parties by granting Plaintiff a double recovery. Any recovery under the
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policy must be reduced by any amount recovered from another underinsured motorist policy,
another liability policy, and the amount of any workers’ compensation benefits received by
plaintiff. The policy provides in Part 3 Section II as follows:

However, no one will be entitled to receive duplicate benefits for
the same elements of loss. Subject to the ... limits of liability,
damages payable will be reduced by:

1. all amounts paid or payable by or on behalf of the owner of
operator of the underinsured auto or anyone else responsible. This
includes all sums paid or payable under the bodily injury liability
coverage or property damage liability coverage of this or any other
auto policy... and

3. all amounts payable under any workers® compensation law...

i sk ok

No injured person will recover duplicate benefits for the same
elements of loss under this or any other underinsured motorists
insurance, including approved plans of self-insurance.

3. Underinsured motorist benefits under the Allstate policy are only recoverable once
Plaintiff has exhausted the funds available to him under all other applicable policies. Allstate
asserts that the employer’s underinsured motorist coverage must be fully exhausted before
Allstate’s coverage becomes applicable. The policy limits on the underlying employer’s policy
are $1,000,000.00, and Allstate contends Plaintiff must exhaust this entire amount, plus the

liability limits of $25,000.00, before its policy becomes applicable. Part 3, Section II of the

policy provides as follows:

If the insured person was in... a vehicle which is insured for this
coverage under another policy, coverage under this policy will be
excess. This means that when the insured person is legally entitled
to recover damages in excess of the other policy limit, we will pay
only the amount by which the damages exceed the limit of liability
of that policy up to the limit of Hability of this policy.
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Plaintiff’s arguments:

1. South Carolina law prohibits application of the Allstate policy provisions in a manner
that would limit the recovery of underinsured motorist coverage as proposed by Allstate.-

2. Since the Allstate policy provisions limiting recovery are invalid as a matter of law, and
since the primary underinsured motorist coverage carrier on the employer’s ve;hicle is permitted
to set off workers® compensation benefits, Allstate’s coverage should “fill the doughnut hole”
created by the set off, up to the limits of the Allstate policy. |

DISCUSSION
After consideration of these relative positions, the court concludes that summary
judgment is appropriate and accordingly declares the rights and responsibilities of the parties as
set forth herein. There is no genuine issue of material fact and the pertinent issues can be
resolved as a matter of law.

Ripeness

The court rejects Allstate’s threshold position that the matter is not ripe. While there is
not yet any judgment in the underlying action upon which to determine the total value of the tort
claim, that is not an impediment to the court’s power to declare the rights and obligations of the
parties. Once these rights and obligations have been declared, the underlying tort action can bé
tried and the amount of Plaintiff’s damages ca.m be ascertained by a jury. Further, Allstate
consented to an order staying the underlying action and cannot now be heard to complain that the
stay pl;ohibits resolution of the issues joined in this declaratory judgment action.

Policy Provisions

Plaintiff asserts that South Carolina law prohibits application of the Allstate policy

provisions in a manner that would limit the recovery of underinsured muotorist coverage.
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Plaintiff cites Ferguson v. State Farm Mut. Auto Ins. Co., 261 S.C. 96, 198 S.E.2d 522 (1973),
Williamson v. Unifed States Fire Ins. Co., 314 S.C. 215, 442 S.E.2d 587 (1994), and Sweetser v.
S.C. Dep't of Ins. Reserve Fund,,390 S.C. 632.703 S.E.2d 509 (2010) in support of his position.
As will be discussed further, the court concludes the Allstate provisions are enforceable and are
binding on Plaintiff.

In Ferguson, our Supreme Court struck down a provision in an employee's own
automobile policy which purpérted to offset workers compensation | beneﬁts against the
employee's uninsured motorist coverage (UM) recovery. In State Farm Mut. Auto. Ins. Co. v.
Calcutt, 340 S.C. 231, 235-36, 530 S.E.2d 896 (Ct. App. 2000), the Court of Appeals held that
when an employee purchases underinsured motorist coverage (UIM), a policy provision
providing that UIM benefits can be reduced by the amount of workers’ compensation benefits
received does not conflict with our insurance laws. The Court also’concluded that such a
provision does not violate public policy.

Plaintiff contends that the Supreme C.ourt in Sweetser, supra, overruled Calcutt in this
context. Allstate does not rely upon Calcutt because Allstate claims its policy provision is a
reduction of damages provision rather than a set-off provision. However, since Plaintiff argues
Calcutt was overruled by Sweetser, supra, and since Plaintiff maintains that the overruling of
Calcutt is dfspositivc of the issues in this case, the court must address thé continuing validity of
Calcutt. Again, in Calcutt, the Court of Appeals held that employee-purchased UIM is subject to
a workers’ compensation offset. The Calcutt Court determined that the public policy rationale of
Ferguson did not apply to employee-purchased UIM coverage because UIM coverage is not

mandatory. The Calcutt Court therefore concluded that a policy provision allowing an offset of
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workers’ c;)mpensation coverage violated neither §38-77-160 nor the public policy of South
Carolina.
In Sweetser, the plaintiff was a passenger in his employer’s vehicle when it collided with

an uninsured driver. He collected workers® compensation benefits and sued the uninsured driver.

His employer’s carrier’s policy provided UM coverage but had an offset provision for workers® -

compensation benefits. The Supreme Court held that the offset provision was valid under S.C.
éode §38-77-220, which provides that auto policies need not insure any liability under the
workers’ compem;,aﬁon act. The Sweetser Court reviewed Williamson, supra, and Ferguson and
noted that the statutory predecessor to §38-77-220 héd no application to Ferguson, because §38-
77-220 “applies only to employers who are purchasing automobile insurance policies.” 390 S.C.
at 636. In a footnote to that quote, the Sweetser Court stated that “[tJo the extent [Calcutt]
conflicts with this interpretation of §38-77-220, it is overruled.” In my view, the holding in
Calcutt that employee-purchased UIM ‘is subject to a workers® compensation offset was not
overruled by S‘weetsér. The footnoted quote in Sweetser and the footnote itself simply clari;fy
that §3‘8—77-220 applies only to employers who purchase automobile coverage. Therefore, since
the Allsfate policy in the instant case was purchased by the employee-plaintiff, §38-77-220 does
not apply. Since §38-77-220 does not apply to employee-purchased ULV, the holding in Calcuit
remains good law as applied to employee-purchased UIM. In the instant case, the UIM coverage
afforded by Allstate is employee-purchase UIM; therefore, a set-off provision would be valid.
Allstate claims that its policy provision is not a set-off provision but rather a reduction of
damages payable provision. Allstate argues that the application of such a policy provision does
not reduce the amount of coverage a\}aﬂable.to the insured, but simply reduces the amount of

damagés payable by the amount of the workers® compensation recovery. If the value of the
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bodily injury claim is ultimately determined to exceed the amount of (2) liability coverage, (b)
primary underinsured motorist coverage limits, and (c) workers’ compensation benefits paid, the
Allstate policy will respond to those damages. Whether the provision is a deemed to be a set-off
provision or a reduction of damages payable provision, the court concludes the result is the same;
the Allstate policy provisions are neither contrary to statute nor void as against public.policy and
should be enforced according to their terms. Under South Carolina law, the language of
Allstate's reduction provision is clear and unambiguous and should be enforced. See Harrington
v. Edwards, 262 S.C. 263, 203 S.E.2d 691 (1974) (upholding reduction of liability coverage by
medpay coverage pursuant to policy provision). See also Rowzie v. Allstate, 556 F.3d 165
(2009) (upholding against a similar challenge the identical provision in an Allstate policy
relating to reduction of damages by amounts recovered in personal injury 'protection benefits).

The Westfield UIM coverage purchased by Plaintiff’s employer was also subject to a
workers® compensation set-off pursuant to the terms of the Westfield policy. See, Williamson v.
United States Fire Ins. Co., 314 S.C. 215, 442 S.E.2d 587 (1994) The workers’ compensation
carrier has paid benefits totaling $354,750.75, thereby reducing by operation of law the amount
of Westfield’s UIM coverage payable to Plaintiff from $1,000,000.00 to $645,249.25, of which
$450,000.00 has been paid to Mr. Brand.

Brand asserts that Allstate’s UIM coverage should be req_uired.to fill the “doughnut hole”
created by the application of the Westfield set-off. He argues that to allow Allstate to offset the
Westfield coverage would result in the Allstate policy being rendered practically worthless and

would result in him being “uncovered” for $354,750.75 in damages represented by his workers’
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compensation recovery.! The court concludes that the Allstate policy will not be triggered unless

Brand’s damages exceed the total of the liability coverage, workers® compensation recovery, and

the remaining Westfield coverage; these sums total $1,025,000.00. The Allstate coverage is not -

“worthless”; it has simply not yet been triggered b}; a judgment exceeding $1,025,000.00.

Again, Plaintiff argues he is “uncovered” for $354,750.75 in damages, but that is simply
not the case. Part 3, Section Il of the Allstate policy provides that the UIM from the occupied
automobile is primary and that the Allstate UIM is exc;ess. Plaintiff does not appear to dispute
that Allstate’s UIM coverage is secondary to Westfield’s. Part 3, Section I also provides that
Allstate is obligated to pay only the amount by which Plaintiff’s damages exceed the limit of
liability of the primary UIM policy. By operation of law, the limit of the Westfield policy is now
$645,249.25. Plaintiff accepted $450,000.00 from Westfield and has released Westfield from
any further UIM obﬁgaﬁo;ns; however, the amount of UIM set-off to which Allstate is entitled is
still $645,249.25. In Cobb v. Benjamin, 325 S.C. 573, 482 S.E.2d 589 (1997), the Supreme
Court held that when a plaintiff settles with the primary liability cartier for less than the policy
limits, thel UIM carrier is entitled to credit for the full amount of the liability coverage before
UIM coverage becomes payable. The court éoncludes that such a result is warranted with regard
to primary ami excess UIM coverage.

There is no dispute that Allstate is entitled to an offset of the -$25,000.00 paid by
Progressive, the liability caﬁier. As noted above, the court concludes that the workers’
compensation reduction provision in the Allstate policy is valid; consequently, Allstate is entitled
to a credit in the amount of $354,750.75. Even though Plaintiff settled with Westfield for less

than the maximum amount of UIM coverage remaining on the Westfield policy, Allstate is also

! In fact, recovery of Allstate’s UIM coverage for damages for which the Plaintiff has already been compensated in
workers’ compensation benefits would offend Allstate’s policy provision and sound public policy prohibiting a
double recovery.
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entitled to a credit of $645,249.25 in the remaining Westfield UIM coverage before its
underinsured motorist coverage becomes applicable to this loss.
Allstate does not assert that its UIM coverage is not applicable simply because the

Plaintiff has recovered workers® compensation benefits in an amount in excess of its UIM policy

limits. In the event the Plaintiff’s claim is ultimately resolved in an amount sufficient to trigger

Allstate’s UIM coverage as set forth herein, the UIM coverage will be récoverable to the extent
Plaintiff’s damages exceed this threshold.” This is consistent with Allsléate’s policy language,
public policy, and applicable law.

Allstate cites a portion of Part 3, Section II of its policy, entitled “Limits of Liability.”
This part of the policy states that with regard to UIM coverage, no one will be entitled to receive
duplicate benefits for the same elements of loss, and thaf subject to the limits of liability,
damages payable will be reduced by () amounts paid or payable on behalf of the owner or
operator of the underinsured auto or anyone else responsible and (b) all amounts payable under
any workers’ compensation law. The court agrees. In the instant case, (a) is the sum of
$25,000.00 in liability coverage péid by Progressive, énd (b) is the sum of “payable” workers’
compensation coverage, i.e., $354,750.75. |

Allstate cites another part of Part 3, Section II of the policy entitled “Non—Dupli;:ation of
Benefits. This section provides that no injured person will recover duplicate benefits for the
same elements of loss under this or any other underinsured motorist insurance. Allstate argues
that any payment of its UIM would violate the terms of its contract unless and until the plaintiff
demonstrates entitlement to recover in excess of the primary UIM coverage. The court agrees.
The sum contemplated by this section of the policy and by the “other insurance” provision in

Part 3, Section II of the policy is $645,249.25.

10
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‘Whether considered in terms of red;lcﬁon of benefits or a set-off, the pertinent policy
provisions are not prohibited by statute and do not violate any public policy of this state. The
provisions are enforceable. Otherwise, Plaintiff would ‘conceivably be permitted to obtain
double recovery, Wlﬁch is certainly contrary to public policy and in violation of these clear and
unambiguous policy provisions. | |

CONCLUSION

THEREFORE, it is ORDERED and ADJUDGED that:

As a matter of law, Defendant Allstate Insurance Company’s UIM coverage is payable
only to the extent that Plaintiff Brand receives a verdict in the underlying action exceeding
$1,025,000.00.

END OF ORDER-ELECTRONIC SIGNATURE PAGE TO FOLLOW

11
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Williamsburg Common Pleas

Case Caption: Larry Brand VS Allstate Insurance Company
Case Number:  2014CP4500644

Type: 'Order/Summary Judgment

SO ORDERED

s/ George C. James, Jr. 2143

Electronically signed on 2016-08-31 11:13:58 page 12 of 12
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Note: Frivolous civil proceedings még( be subject to sanctions pursuant to SCRCP, Rule 11, and the South Carolina Frivolous
Civil Proceedings Sanctions Act, S.C. Code Amn. §15-36-10 et. seq.

15



18

STATE OF SOUTH CAROLINA )
, )

COUNTY OF WILLIAMSBURG )
Larry Brand, )
)

Plaintiff] )

)

vs. )

)

Allstate Insurance Company, )
)

Defendant. )

)

TO THE DEFENDANT ABOVE NAMED:

IN THE COURT OF COMMON PLEAS
THIRD JUDICIAL CIRCUIT
CIVIL ACTION NO. 2014-CP-45-

14 CP45 54 4

SUMMONS FOR RELIEF =
COMPLAINT SERYELY,

YOU ARE HEREBY SUMMONED and required to answer the Complaint in this action,

of which a copy is hereby served upon you, and to serve a copy of your answer to the said

Complaint on the subscribers at their offices at 403 Second Loop Road, Florence, South Carolina

within thirty (30) days after the service hereof, exclusive of the day of such service; and if you fail

to answer the Complaint within the time aforesaid, the Plaintiff in this action will apply to the

Court for the relief demanded in the Complaint and judgment by default will be rendered against

you.

WUKELABAW FIRM

Florence, South Caroh'na

December /d , 2014

. 1R

o)
4 \

= 7

ATRICK J. MELAUGHLIN

,/ Attorney for Plaintiff

P.O. Box 13057

Florence, SC 29504-3057
Telephone: 843-669-5634
Facsimile: 843-669-5634
Email: patrick@wukelalaw.com



STATE OF SOUTH CAROLINA
COUNTY OF WILLIAMSBURG
Larry Brand, )
Plaintiff, )
)
vs. )
)
Allstate Insurance Company, )
)
Defendant. )
)

as follows:

[2

19

IN THE COURT OF COMMON PLEAS
THIRD JUDICIAL CIRCUIT '
CIVIL ACTION NO. 2014-CP-45-

14 CP4§ ¢4 4

COMPLAINT FOR
DECLARATORY JUDGMENT

THE PARTIES

1. That the Plaintiff Larry Brand (hereinafter “BRAND”) is a resident of the County of

Florence, State of South Carolina.

9. That the Plaintiff is informed and believes that the Defendant (hereinafter

“AT]STATE”) is an insurance company organized under the laws of a state other

than South Carolina, but transac;ts business in South Carolina.

3. The Plaintiff files this Complaint seeking declaratory judgment pursuant to South

Carolina Code Section 15-53-10 et. seq. forthe purposé of determining a question of

actual controversy between the parties as further described in this Complaint.

FACTUAL ALLEGATIONS

4. That on January 27, 2010, BRAND was the operator ofa 2001 Volvo truck owned by

his employer, Evergreen Turf Corporation (hereinafter “EVERGREEN”).

5. The at-fault driver in that accident, Casandra Olivia Stone (hereinafter “STONE”),

17
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was operating a 1998 Ford vehicle owned by Stevenson M. Stone.

. That on January 27, 2010, BRAND was traveling north on S.C. 375, in the Town of

Greelyville, South Carolina, when-STONE, who was entering the roédway from

Bloody Bucket Road, collided with BRAND, further causing BRAND 'mjuﬁes and

damages.

. That STONE’s actions, and failures o act, amount to negligence, carelessness,

recklessness, gross negligence, and willful and wanton conduct in the following
particulars, to-wit:

a. Failing to exercise the degree of caution a reasonable or prudent person
would have used under the circumstances then and there existing;

b. Failing to keep a proper lookout;
¢. Failing to yield right of way;
d. Failing to maintain proper control;

e. Failing to maintain adequate brakes on the vehicle she was driving, or if the
vehicle had adequate brakes, in failing to apply the same;

f. Failing to maintain an adequate steering mechanism on the vehicle she was
driving, or if the vehicle had an adequate steering mechanism, in failing to
propetly utilize the same;

g. Failingto warn the Plaintiff of the impending danger.

10

All of the above being in violation of the statute and case law of the STate of South

Carolina.

. That as a direct and proximate result of STONE’s negligence, carelessness,

recklessness, gross negligence, and willful and wanton conduct, BRAND suffered
injuries and damages in the following particulars:

a. Actual and Consequential damages resulting from personal injury, to-wit:

2



i. Disability, past and fufure;
ii. Pain and suffering, past and future;
4i. Stress, anguish and anxiety, past and future;
iv. Medical costs, past and future;
v. Lost wages, past and fufure. |
b. That, in addition, BRAND is informed and believes that he is entitled to an
award of punitive damages in an amount to be determined by a jury.
9. That STOﬁE is covefed under a p'olit':y of liability coverage in an amount of
$25,000.00 provided by Progressive Northern Insuxe;nce Company (hereinafter
«“pROGRESSIVE”).

10. That subsequent to the accident, BRAND instituted a Workers’ Compensation claim

captioned Larry Brand v. Evergreen Turf Corp., (W! CC# 1002789) against his
employer, EVERGREEN. EVERGREEN’s Worker’s Compensation Carrier is
Chartis Casualty Company (heréinafter “CHART’IS‘;”). That Evergreen has accepted
the Worker’s Compensaton claim, and as of December 13, 2014 has paid

$110,507.80 in compensation and $34,040.93 in medical benefits, and continues to

pay such benefits.

21

W Timits of $25,000.00 to the Plamtift.
12. That BRAND is insured under a policy of underinsured motorist coverage purche;.sed
by employer EVERGREEN on the 2001 Volvo truck involved in the accident and
said policy contains a $1,000,000.00 coveragé limit.
13. That the WESTFIELD underinsured motorist policy contains an offset excluding

coverage for any amounts paid by the employer or Worker’s Compensation carrier.

3
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14,

I5.

16.

17.

18.

That BRAND i5 insured under a policy of underinsured coverage issued by Allstate
and purchased by BRAND on an at-home vehicle, and said policy contains a
$25,000.00 coverage limit. -

That the at-home ALLSTATE underinsured mo’éorist policy contains an offset
excluding coverage for any amounts paid by the Employer or Worker’s
Compensation carrier arising from the instant accident.

That as of December 3, 2014, the worker’s compensation carrier has paid aminimum
total amount of benefits of $144,548.01 ($110,507.08 in compensation plus
$34,040.93 in medical). See Exhibit 4, WCC Form #18 dated December 3,2014.
That subsequent to the accident, BRAND instituted a third-party lawsnit captioned

Larry Brand v. Casandra Olivia Stone. That stit was filed on December 5, 2012,

Civil Action No.: 2012-CP-45-657 in the Court of Common Pleas for Williamsburg

County.

Both Westfield and Allstate were served as underinsured motoﬁs;c carrier in that
action. The parties have mediated the third-party lawsuit. That mediation resulted in
an agreement by WESTFIELD to pay $450,000.00 to the Plaintiff in exchange for a

release of WESTFIELD from the action,

AT T CIoF_A

20

15,

20.

The case against ATLESTATE was ot resolved and the Plaintiff continuss 1o
maintain a claim for underinsured motorist benefits coverage with ALLSTATE.

That Plaintiff contends that the Worker’s Compensation offset contained in the
ALLSTATE policy is ineffecﬁve as amatter of law; whereas, Allstate contends that

their Worker’s Compensation offset is effective.



FOR A FIRST CAUSE OF ACTION
(DECLARATORY JUDGMENT)

21. That paragraphs 1-20 are hereby reiterated as if set out herein ver.batim.

22. That a justiciable controversy exists as to the amount of coverage available and the
effectiveness of the Worker’s Compensation cove@e offset under the at-home
ALLSTATE policy. |

23. That PROGRESSIVE’s liability policy covered damages arising from bodily injury to
Plaintiff proximately caused by STONE in amounts from $0.01 through $25,000.00.

24. That the employer-provided underinsured motorist coverage policy issued by
WESTFIELD: |

a. provides for $1,000,000.00 in total coverage limits;

b. provides for an offset for liability coverage paid by Progressive in the amount

of $25,000.00

c. contained effective coverage offset language for the amount of worker’s .

compensation benefits paid; and as of December 3, 2014, the worker’s
compensation carrer has paid $144,548.01 in worker’s compensation
benefits, and continues to pay additional benefits weekly.

d. Therefore, the WESTFIELD underinsured motorist policy contains an

23

effective coverage offset totaling $169,548.01 ‘as of December 3, 2014.
($25,000.00 in Lability coverage along with $144,548.01 in Worker’s
Compensation benefits), and WESTFIELD’s policy provides no coverage at
all for bodily injury to Plaintiff pr.O}dmately caused by STONE in any amount

below $169,548.01.

21
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25. That the at-home underinsured motorist covcragé policy purchased by BRAND and
issued by ALLSTATE:
a. Provides $25,000.00 in total coverage limits;
b. Provides for an offset for liability coverage paid by PROGRESSIVE in the
amount of $25,000.00. |
c. Contains worker’s compensation offset Ianguage' that is ineffective as a
matter of law pursuant to .S.C. Code 38-77-220 as interpreted by Sweetser v.

S.C. Dep’t of Tns. Reserve Fund, 390 S.C. 632, 703 S.E.2d 509 (2010).

d. Therefore, the ALLSTATE underinsured nioto:ist policy provides coverage
fqr any bodily injury to Plaintiff proximately caused by STONE in'amoun’rs
from $25,000.01 through $50,000.01.

WHEREFORE, having filed thls declaratory judgment action, the Plaintiff prays that
the Court issue an order declaring that the ALLSTATE party provides coverage for bodily.
injury damages to Plaintiff proximately caused by Defendant STONE in amounts from
$25,000.01 through $169,548.01, and further granting the relief sought above and for such

other relief as the Court may deem just and proper.

A LAWFIRM
]

Ve -
/ ’
/ATRICK J. MCLAUGHLIN ~ \_
.0. Box 13057

Florence, SC 29504-3057

Telephone: 843-669-5634

December /gé ,2014 Facsimile: 843-669-5150
Email: patrick@wukelalaw.com

Florence, South Carolina

22
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! South ‘Carolina Workers! Comipensation Cemimission

WCC File & 1002785
1 Main Street, Suiie 500

Cantler File # 709-836242
°.0. BOK4715 : .

Columbia, SC 29202-1715 Carier Code #1023

(803) 737-5723 ]

Employer FEINz 911680858

Claimant's Name: LARRY BRAND

—

SSN: _ Employer's Name: EVERGREEN TURF CORp
. \‘
" Address: - e Address: 1512 BOR WHITE ROAD : .
s City: m@m\m
Home Phone: _ Work Phone; _ Insurance Camier: AlG ASSURANCE COMPANY
-_ —_—
Preparer's Name: TRACY DEAN Law Fim;

irm: Preparer's Phone 2 04y 553 . 5141
1. Date of injury: 01/27/2010

2. Total Weeks Campensation Paid: 209 3/7
{m/dlyyyy)

3. Type of Cofnpensaﬁon Paid (TP or TT)/Periods of Payment:

(midtyyy) U (midtyyy) - 2 ]

Type: TT From:  01/28/2010 Tor  ost7Rote LE T il
Type: 7T From:  03/23/2011 To: 12/07/2014 f&"zﬁg?’; e i:;

_— —_— T e %!
Type_' Fri oITic To: ?‘3“2::{‘; T:-g’ ri—:j‘

—_— T \T:’"cé' S o
Type: From: To: 438 =
Type:

From: To:
e e o )

4 Date of First Péyment 05/06/2010 .
' (m/dfyyyy)

5. Total Amount Paig (@) Compensation:

$ 110,507.08
(b) Medical (Include Nursing, Hospital, Drugs, Ete)  _$ 3404093 '

6. Informal Conference is Requested:

[IYes [X]No (check one)
Use these lines tg send a memo fo the Commissjon- PLEASE ACCEPT PERIODIC FORM 18 WCC#1002789 FOR ALL I
DUE -
[RACY DEAN . (704) 553 - 5141 12/3/2014
Employer's Representatiye

Phone Data

T print all information. Fije this form six months after the alleged injury date and &ach six months ung) the Commission’s Fie s closed,
8 must be filed whether or not compensation js ongoing. Check *yes” afier N umber 8 to request an informa] conference. Refer io R.67-
B67-507, and R.67-804 for further information,

4

Fl?rm#ia
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS

"COUNTY OF WILLIAMSBURG Civil Action No. 2014-CP-45-00644
TARRY BRAND,
Plaintiff,
AMENDED ANSWER
v. AND COUNTERCLAIM
. (Jury Trial Demanded)
ATLSTATE INSURANCE COMPANY,
Defendant.

-

Defendant, A]lst{;tte Tnsurance Company, amends its answer to the Plaintiffs

Complaint and respectfully shows unto the Court as follows:
FOR A FIRST DEFENSE

1 Upon information and belief, Defendant admits the allegations of
Paragraph 1.

2. Defendant admits the allegations of Paragraph 2.

3. Defondant admits the allegations of Paragraph 3.

4, Upon information and pelief, Defendant admits the a]légatic')ns of
Paragraph 4. |

5. Upon information and belief, ‘Defendant admits the allegations of

Paragraph b.

6. In response to Paragrap]i 6 of the Complaint, Defendant admits that

an accident occurred on Januaiy 97, 2010 resulting in the underlying lawsuit.

Defendant denies the remaining allegations in Paragraph 6 of the Complaint

2
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7. Defendant denies the allegations of Paragraph 7 of the Complaint.

8. Defgndant denies the allegations of Paragraph 8 of the Complaint,

9. Upon information ang belief, Defendani admits the allegations of
Paragraph 9.

~ 10. Upon information and belief, Defendant admits the allegations of

Paragraph 10.

11.  Defendant aMts the allegations of Paragraph 11.

12.  Defendant admits the allegations of Paragraph 12,

13. -Defendant admits the allegations of Paragraph 13.

14.  Defendant admits the allegations of Paragj.;aI.)h 14.

15.  Defendant denies that the Allstate policy colntains “an offset excluding

coverage for any amounts paid by the Employer or Worker's Compensation carrier

arising from the instant accident.” Defendant further denies the remaining

allegations ofParagraph 15 of the Complaint and eraves reference to the language

of the Allstate policy (Exhibit A hereto), the terms, conditions and Ian;guage of

which speaks for itself,
16.  Defendant admits the allegations of Paragraph 16.
17.  Defendant admits the allegations of Paragraph 17.
18.  Defendant admits the allegations of Paragraph 18.
19. Defendant admits the allegations of Paragraph 19.
20.  Defendant admits only so much of the aliegations of Paragraph 20 as

26
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the Allstate policy contains “a Worker's Compensation offset” Defendant further
denies the remaining allegations of Paragraph 20 of the Complaint and craves
reference to the language of the Allstate policy (Exhibit A hereto), the terms,
conditions and language of which speaks for jtself.

91. In response to Paragraph 21 of the Complaint, Defendant reaffivms
and re-alleges the contents of Paragraphs 1-20 above fully as if repeated herein
verbatim.

99. Inresponse to Paragraph 22 of the Complaint, Defendant denies that a
justiciable controversy exists and further denies that the Allstate policy contains a
«“Worker's Compensation offset”.

23. Defendaﬁt admits the allegations of Paragraph 23.

94. Defendant admits the allegations of Parégraph 24.

95. In response to Paragraph 25 of the Complaint, Defeﬁdant admits only

éo much as may be construed to allege that the Allstate policy provides $25,000 in

total coverage limits. " Defendant denies the remaining allegations contained in
Paragraph 25 as stated in the Complaint and éraves reference to the Allstate policy,
(Exhibit A hereto), conditions and language of which speaks for itself. Defendant
denies any conclusions of law contained in Paragraph 25, and craves reference to
the statutes and applicable judicial determinations, the 15nguage of which speak for
themselves.

96. Defendant denies the remaining allegations in the Complaint not
heretofore admitted, and denies that Plaintiff is ontitled to the relief sought in his

Prayer for Relief.

3 TPGL 6261012v1
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FOR A SECOND DEFENSE

27.  Plaintiffs claim against Defendant are governed and restricted by the
terms, conditions, and exclusions contained in the relevani policy and applicable

law, which preclude coverage for the amount stated in Plaintiffs Complaint.

FOR A THIRD DEFENSE
28.  Plaintiffs Complaint does not state a claim upon which yelief may be

granted as to some or all of the claims asserted, and must therefore he dismissed.

FOR A FOURTH DEFENSE

29. At all times pertinent hereto, Defendant exercised good faith and
reasonable care in handling Plaintiffs underinsured motorist claim and is therefore,

not liable to Plaintiff,
THE ALLSTATE POLICY

80.  The Allstate Policy provides that the named insureds are Hstelle and
Larry Brand.

31l. Pursuant to the Declarations Page of the Allstate Policy, the insured is
provided with underinsured motorists benefits coverage of Twenty-Five Thousand
and 1o/100 Dollars ($25,000.00) per person and Fifty Thousand and no/100 Dollars
($50,000.00) per accident because of bodily injury.

82.  Pursuant to the Tnsuring Agreements:

[Allstate] will pay those damages that an insured person

is legally entitled to recover from the owner or operator of an
underinsured auto because off (1) bodily injury sustained
by an insured person; and (2) property damage. [Allstate]

will pay under this coverage only after the limits of Lability under any
applicable liability honds or policies, or any applicable uninsured

4 TPGL 6261012v1




33.

34.

motorists coverage have been exhausted by payment of judgments or
settlements. ' '

The Allstate Policy defines an Insured as:
(1) [Estelle or Larry Brand] and any resident relative.

The Allstate Policy defines Bodily Injury to mean bodily injury,

sickness, disease, or death.

35.

The Allstate Policy defines Property Damage to mean damage to or

destruction of property of an insured person.

36.

317.

The Allstate Policy defines an Insured Auto to mean a motor vehicle:

- (4) not owned by [Estelle or Larry Brand] or a resident relative, if
being operated by [Estelle or Larry Brand] or a resident relative with .

the owner’s permission. The motor vehicle cannot be furnished for the

regular use of [Estelle or Larry Brand] or resident relative.

Pursuant to the Exclusions-What is Not Covered section of the

Allstate Policy:

38.

[Allstate] will not pay any damages an insured person is legally
entitled to recover because:

(3) bodily injury or property damage to the extent that benefits are
paid, payable, or required to be provided under any workers’
compensation or disability benefits law.

Defendant disputes that Plaintiff is entitled to underinsured motorists

coverage as a result of claims made in the underlying action and would show that at

-]l times relevant hereto, Plaintiffs remedies and recovery were subject to S.C.

Worker’s Compensation Act, and therefore, precluded under the Allstate Policy in.

question.

5 . TPGL 6261012v1
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an

389.  Pursuant to the Limits of Liability section of the Allstate Policy:

The limits shown on the Policy Declarations are the maximum.
[Allstate] will pay for any single accident involving an insured auto.

Subject to the above limits of Liability, damages payable will be
reduced by:

(8) all amounts payable under any workers’ compensation law,
disability benefits law, or similar law, Medical Expense Benefit
Coverage of this policy, or any similar automobile medical payments
coverage. '

(4 all amounts paid or payable under any Underinsured Motorists
Coverage applicable to a vehicle, other than [Estelle or Larry Brand]
insured auto, which the insured person was in, on, getting into, or out
of at the time of the accident.

40.  Defendant disputes that Plaintiff is entitled to underinsured motorists

coverage as a result of claims made in the underlying action and would show that at

all times relevant hereto, Plaintiffs remedies and récovery under the Allstate Policy
in question wére subject to 8.C. Worker’s Compensation Act, should be reduced by
the worker's compensation benefits received in the amount of $144,548.01, and
therefore, did not warrant any recovery under the Allstate Policy in questi_on.

41. Defondant disputes that Plaintiff is entitl;ad to underinsured motorists
coverage as a result of claims made in the underlying action and would show that at
all times relevant hereto, Plaintiffs remedies and recovery under the Allstate Po]ic.y
in question should be reduced by the $1,000,000 underinsured motorists coverage
for the vehicle Plaintiff was in at the time of the accident, and therefore, did not

warrant any recovery under the Allstate Policy in question

6 TPGL 6261012v1




49. Pursuant to the If There Other Insurance section of the Allstate
Policy:
1f the insured person was in, on, getting into, or out of g vehicle which
snsured for this coverage under another policy, coverage under this
policy will be excess. This means that when the insured person is
legally entitled to recover damages in excess of the other policy limit,
[Allstate] will pay the amount by which the damages exceed the
Tirnit of liability of that policy up to +he limit of liability of this policy.
48. Defendant disputes that Plaintiff is entitled to underinsured motorists
coverage as a result of claims made in the und_erlying action and would shdw that at
all times relevant hereto, Plaintiffs remedies and recovery under the Allstate Policy
in -gquestion -should be held to be excess underinsured motorists covlerage of the
$1,000,000 underinsured motorists coverage for the vehicle Plaintiff was in at the
time of the gecident from which Plaintiff received a settlement for $450,000, and

therefore, did not warrant any recovery under the Allstate Policy in question.

FOR A FIFTH DEFENSE AND
BY WAY OF COUNTERCLATM AGAINST PLAINTIFF

44. Defendant incorporates the _a]lega‘.f‘ions from the above paragraphs.

45. Defendant denies all of the substantive allegations against 1t ma(ie by
Plaintiff.

46. Plaintiff sued Defendanti gseeking a declarétory judgment for the Court
to issue an (ﬁder declaring Defendént to provide coverage for bodily injury damages
to Plaintiff proximately caused by the defendant in the underlying action and in the
gmounts from $25,000.01 through $169,548.01 as stated in the Complaint.

47. Defendant additionally requests that the Court declare that the

Allstate Insurance policy oxcludes coverage for the allegations contained in the

7 TPGL 6261012v1
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Complaint and issue an Order finding that Defendant is not Laple to Plaintiff for
underinsured motorists benefits as set forth in the Complaint and the underlying

action, Larry Brand v. Cassandra Qlivia Stone, filed December 5, 2012, Civil Action

No.: 2012-CP-45-657 in the Court of Common Pleas for Williamsburg County.

FOR A SIXTH DEFENSE
AND BY WAY OF COUNTER CLATM AGAINST PLAINTIFF

48. Defendant incorporates the allegations from the above paragraphs.
49.  Plaintiff sued Defendant seeking g declaratory judgment for the Court
to issue an order declaring Defendant. o brovide coverage for bodily injury damages

to Plaintiff broximately caused by the defendant in the underlying action and in the

- amounts from $25,000.01 through $169,548.01 as stated in the Complaint.

50. Defendant additionally requests that the Court declare that the
Allstate Insurancs policy for underinsured motorists coverage should be reduced per
the worker’s compensation settlement contained in the Complaint and issue an

Order finding that.Defendant is not liable to Plaintiff for underinsured motorists

. benefits as det forth in the Complaint and the underlying action, Larry Brand v.

Cassandra Olivia Stone.

51. Defendant addltlona]ly requests that the Court declale that the
Allstate Insurance policy for underinsured motorists coverage should be reduced per
the $1,000,000 underinsured motorists coverage for the vehicle Plaintiff was
operating at the time of the accident and issue an Or(ier finding that Defendant is
not Lable to Plaintiff for underinsured motorists benefits as set forth in the

Complaint and the underlying action, Larry Brand v. Cassandra Ohv1a Stone.

8 TPGL 6261019v1
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FOR A SEVENTH DEFENSE
AND BY WAY OF COUNTERCLATM AGATNST PLAINTIFEF

52. Defendant incorporates the a]legations from the above paragraphs.

53. Plaintiff sued Defendant seeking a declaratory judgment fgr the Court
to issue an order decléxing Defendant to provide coverage for bodily injury damagqs
to Plaintiff proﬁmately caused by the defendant in the underlying acﬁon and in the
amounts from $25,000.01 through $169,548.01 as stated in the Complaint.

54. Defendant additionally requests that the Court declzlare that the

Allstate Insurance policy is excess underinsured coverage as to the $1,000,000

underinsured motorists for the vehicle Plaintiff was operating at the time of the-

accident and issue an Order finding that Defendant is not liable to Plaintiff for

underinsured motorists benefits as set forth in the Cbmplaint and the underlying-

action, Larry Brand v. Cassandra QOlivia Stone.
WHEREFORE, the Defenda:ut prays: .

(2)° that the Court inquire into the matter and issue its declaratory
judgment, déblarin'g that the Allstate policy éxcludes coverage for all of the
allegations contained in the amended Underlying Action;

(b) . that in the alternative, the Court inqguire into the matter and
issue its declaratory judgment, declaring that the underinsured coverage is
reduced based on Allstate policy with regard to the allegations contained in
the amended Underlyimg Acﬁon;

(¢ that in the alternative, the Court inguire into the matter and

issue its declaratory judgment, declaring that the Allstate policy with regards

9 TPGL 6261012v1
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to underinsured coverage is excess coverage based on the allegations
contained in the amended Underlyﬁg Acﬁon;

(d)  that the Court declare all parties to this action to be bound by
the Court’s determination of the respective rights, duties, and obligations
between the parties;

(¢)  that the Court award the Defendant their costs and fees for this
action; al?.d

(® .- that the Court award such other relief as it deems just and

proper.

TURNER P . TGRAI—IAM &m
/Jgj:/// |

John S. Wﬁerson

Rhame B. Cannon, Jr.

Post Office Box 22129

Charleston, South Carolina 29413-2129
Direct: (843) 576-2801

Fax: (848) 577-1649

Email: jwilkerson@turnerpadget.com
. ccannon@turnerpadget.com

ATTORNEYS FOR DEFENDANT

March 2, 2015
Charleston, South Carolina

10 TPGL 6261012v1
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STATE OF SQUTH CAROLINA IN THE COURT OF COMMON PLEAS
COUNTY OF WILLIAMSBURG Civil Action No. 2014-CP-45-00644
LARRY BRAND,

Plaintiff,
V. CERTIFICATE OF SERVICE

ALLSTATE INSURANCE COMPANY,

Defendant.

- -1 hereby certify that thi % * day of Match, 2015, a copy of Amended Answer
and Counterclaim has been served upon other counsel of record by placing same in
the United States Mail, postage prepaid, to: : :

Patrick J. McLaughlin
Wukela Law Firm

P.0. Box 130567
Florence, SC 29504-3057

G Jo ). W&@b&

/pril . Hager

i1 - TPGL 6261012v1
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@) Alistate.

You're in good hands.

CLAIME 0211146030

To Whom It May Congcern:

|, _Pafricia Torres ; employee of Allstate Insurance Company lrving, Texas,
do certify that the enclosed is a copy of policy and or declaration pags for the abovs
claim number, showing the coveréges that were on the policy at the fime of loss

of 01/27/2010 + The enclosed copy of policy and or deslaration

pags.Was bﬁnted and mailed threugh Allstaie’s Output Processing Genter.

%A#f

laim Support

State of Texas, County of Dallas

On this 26th” day of Tune 2014, before me personally

- -« appeared _ Pairicia Torres to me known to be the person who egécuted the

foregoeing instrument and acknowledged that he/she executed the sams as a free act

and deed.

. %@%M%ﬁ o

D-‘:
L

SEf,  JENNIFER NICOLE ROBERTS |f
4%,6— Notary Public, Slole of Texas : ~

"“bar*‘*x\“ June 20, 2016 .

roma ™

w5  MyCommission Explres

=TS

TYHIRYT A e
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E Clarendon Ins Age
1546 Muin St Pob 441
Turbeville SC 29162

GREQLL
-Verify the velilcles and driv on
the Policy Deslarations and ID cards.
Check the vehicls identificalion nurmber
(Vi) fisted on thess documents; jis
acouracy could affect your premium.
Now yol can pay your premium even
before your bill is issued - visit
alistate.com or call 1-800-Allskete @,

m“qﬂmrlhllllqlmb‘m“lum‘hlxlxlll““ulllllmlll Lﬂ?gﬁgﬁﬁg}nﬁégﬁﬁigﬁg is .

Estelle Brand won't continue unless we reselve the
Or Tarry Brand tequired payment before the policy

: sifective date and fime listed on 8
enclosed Polloy Declarations.

Thank you for being a Ioyal Allsiate customer — ye're delighted to have you with ns!

Here's Vour Allstate Auto Insurance Renewal Offer

We're pleased to offer fo continue your Allstate Indemnity Company auto policy for another

six months, so you can continue geiiing:

e  Qualiiy coverage at competitive prices -

e  Access o our knowledgeable, helpful agent network

e The peace of mind of knowing your insurance provider is one of the most experienced
in the industry ‘ .

What's In This Package?

This mailing package containg your insurance documents, including your Renewal Policy
Declarations—which lists your coverages, coverage limits, premiums and any discounts
you're receiving. You'll want fo review the Policy Declarations fo make sure you're
comfortable with the coverage choices you've made. Please store all of these documents
with your other important papers. : :

Vour Insurance Identification Cards, Billing And Renewing

Be sure to replace the Insurance Identification cards you currenfly have with the enclosed
cards no later than your policy's effective date. Your bitl will be sent separately. But note
that if you're enrolled in the Allstate Easy Pay Plan, you won't receive a bill. Instead, we'll
send you a statement detailing your payment withdrawal schedule.

Renewing your coverage is simple—just make sure we receive the required premium
payment when it's due. ) .

(over)

AUTO *010103309121603020500501 ralion 2s0f  Beczmber 000553700355 819 058

i
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Have Questions? Please Confact Us

Dive me a call at 00000900 0F you have any questions or if yon see something that
needs updating—coverages, limits, deductibles, drivers, vehicles. [br online services, such
as making a payment or viewing policy informaion, you can register af the Customner Care
Center on allstateldom. And for [hour-a-day, 7-day-a-week service and information, just
call 1-00ADOOTATE®H-NDMOZO00N.

We Appreciate Your Business

Thanks again for choosing Allstate — where you get more than great coverage and service,
You get Allstate's 7Clyears of business experience behind you, plus the freedom to manage
your policy your way. :

E Clarendon Ins Age
Your Allstate Agent

0912166302950 02077034 Irdarmatian as of Decamber 15,2003

Brandinizas
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s

Allstaie
Automobile
Insurance

A Quiek Guide io This Package

< PROCF OF INSURANGE CARD
Attached af the right is one Proof of Insurance
Card for each vehicle with Hability coverage.
Please keep this card with you at all times as
gvidencs of insurance.

© ppLiCY DECLARATIONS
The Poliey Declaratlons section contalns detailed
information about your policy such &s drivers,
veicles, coverages, limits, and premiums.
Please taks a momant fo check this Information.

& [MPORTANT NOTICE
The Imporfant Netlce section provides you with
gxplanations .about insurance issues or any other
.policy information that we think may be helpful
{o you.

® QUESTIONS
Do you have any questions abaut this package?
Just call your Alisiate agent - or call the
Allstate-Customer Information Genter at
1-800-ALLSTATE (1-800-255-7828).

This Is not a biil.

IDSG

MR

Please use the printed Insurance Card(s) below.

Please use the printed Insurance Card(s) below.

South Carolina

Butsmohile Insurance
Identification Gard
Allstate [ndemnity Company
Eslella Brand
Or Larry Brand
POLIGY HUMBER - YEAR J MAKE { MODEL
4 53790356 01/22 99 Ford Truck FI50
EFFECRIVE DATE \IEHIGLE {D NUMBER
aij22{i0 1FTRX18L0{NBOBE3
EXPIRATION BATE
o7/2zfi0
Keep this card with you at all fimes as evidencs of insurance.
South Garolina
Automohile Insurance
Identification Card
Alistate Indemnity Gompany
Estolie Brand
Or Lamy Bmml
POLICY NUMBER YEAR 7 MAKE / MODEL
8 63750356 01/22 05 Buick Rendezvovs
EFFECTIVE DATE VEHICLE ID NUMBER
oi/22/i8 385DA03E?5S565458
EXPIRATION DATE

. §T22HD

Keep this card with you al all limes as evidence of nsurance.

e ————
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Iiyon have an aseident or loss:

-«
@
- 4

-}

Get medical allention if needad.
Notify the police immedialely.
Obtain names, addresses, phons pumbsrs (work & fiome) and licensa plata
numbsrs of all psrsons fnvelved iocluding passenpers and wilnasses,
Gall 1-800-ALLSTATE ®(1-800-255-7828),
Iogen te alfstate.comor conlact your agent er producer
85 saon as possihla,
E Clarendon las Age
{843) 658-8501 -
1548 Mzin St Pob 441
Turheville SC 29162
Ths coverage provided hy yous poilcy meels Sonth Sarolina’s minfmom
{lnancial responsihifily requiraments.

It you havs an aceldent or loss:

©
&
-4

' numbers of alf persons invalved Including passengers an

[

Gt madieal atfention if nsedad.
Nofify the police immadfalely.
Obtaim names, addresses, phone numbsrs (work & huma[)' and fcense plate
wilnesses.
Call 1-800-ALLSTATE ®(1-800-255-7528),
logon 1o allsfate.comor contact your agent or producer
as saon as possible.
EClarsndon Ins Ape
{843) 659-8501
1546 Maia St Pob 441
Turbaville 56 29162 R :
‘Tha coveraga providsd By your policy meafs Soulh Carslina’s minfmom
{Inanclal resporsibilify requirements. .



Allstate Indemniiy Company
RENEWAL

Auto Policy Declarations

Allsiaie Indemaity Company

- 2775 Sanders Road
Norihbrook, 1L 60062-6127
1-800-ALLSTATE ® (1-800-255-7828)

The gcompany fssning the poliey is:

Summary
NAMED INSURED(S) YOUR ALLSTATE AGENT IS YOUR BILL
Estelle Brand E Clarendon Ins Age lists your payment options.
Or Larry Brand (843) 658-8501
L.ake Gity SC 1546 Main St Pob 441
Turbeville 8C 29162
POLICY NUMBER POLICY PERIOD
) 8 63 790356 01/22 Jan. 22, 2010 tfoJuly 22, 2010 at 12:01 a.m. standard fime
DRIVER{S) LISTED* DRIVER(S) EXCLUDED
Estefle Lany None
VEHIGLES GOVERED VEHIGLE 1D NUMBER LIENHOLDER
1. 99 Ford Truck FI50 TFTRX18LX({NB08BO3 Citifinancial Auto
2. 05 Buoick Rendszvous 3G5DA03E255565458 Capiton One Auto Fin
Total Premiom
Premium for 89 Ford Truck F150 $803.42
Premium for 05 Bulck Rendezvous - $921.93
TOTAL $1,725.35

¥ Your fotal promiun reflests a combined discotnt of $623.77
Your Palicy Effective Date is Jan. 22, 2010

{70 “B10803503121603028500502"

T T ———
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Allsfai:e Indemniiy Company

Pollcy Number : 8 63 780356 61/22 YourAgent: EClaranden Ins Age (843) 655-8501
Palicy Effective Date: Jan. 22, 2640

GOVERAGE FOR VEHICLE #1

1999 Ford Truck F150
GOVERAGE LMITS ’ DEDUGTIBLE PREMIUN
Automobile Liability Insurance $155.29
& Bodily Injury $25,000 each person Not Applicabls
$50,000 eaech aceidant
© Propery Damage $25,000 each acsident Not Applicable $67.55
Uninsured Motorisis Insurance : $24.19
= Bodily Infury $25,000 each person Not Applicable
$50,000 each aceldent
< Properly Damage $25,000 each accldent $200
Underinsured Motorists Insurance Not Applicable = $65.32
@ Bodily Infory $25,000 each parson
. $50,000 each accident
& Properly Damage $725,000 each accident
Auto Collislon Instrance Actual Cash Vafue” $500 $201.20
Aitta Comprehensive Insurance Actual Cash Value $250 $201.57
Towing and Labor Cosis Coverage 50 each disablement Not Applicable $6.50
Rental Reimbursement Goverage up o §50  per day for Naot Applicable $81.80
a maximum of 30 days .
Total Premium for 99 Ford Truek F150 $803.42
DISGOUNTS  Your premium for this vehicls reflects the following disconnts:
" Multiple Car $71.45 Antilogk Brakes $47.10
Preferred Indemnity $110.39 Home Ownership $32.92
Loyaliy $32.02
RATING INFORMATION
This vehicle Is diiven 10 - 20'miles fo work/school, adult age 56, with no unmartied driver under 25
Inforcmtion 2538 Page
D2camber 16,2003 SCOISASD
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Alistate Indemniiy Company

Pollcy Nomber : 8 63 780356 01/22
Polley Fifective Daip: Jan. 22, 2040

Your Agenl: EClarendon Ius Age (343) 668-8501

GOVERAGE FOR VEHIGLE #2
2005 Buick Rendezvous
COVERAGE LIMITS DEDUCTIBLE PREMILM
Automobile Liablfity Insurance $162.21
o Bodily Injury $25,000 each person Mot Applicable
$50,000 each aceident
@ Properly Damage $25,000 each accldent Not Applicable $70.51
Uninsured Moborisis Insurance 2419
= Bodily Injury $25,000 gach person Not Applicable
: $50,000 each accident
= Properiy Damage $25,000 gach accident $200
Undesinsured Motorists Insurance Not Applicable $65.32
o Bodily Injury : $25,000 each person
$50,000 gach aceident
« Properly Damage $25,000 each aceident
Auto Colfision Insurance Actuaf Gash Value $500 599126
Auto Gomprehensive Insurance Actual Gash Value $250 $218.83
Towing and Labor Gosts Goverage $50 each disablement Not Applicable $6.50
Rental Relmbursement Coverage upto $50  per day for Not Applicable $120.76
a maximum of 30 days
L eass/loan Gap Coverage Not Applicable $32.35
Total Premium for D5 Bulsk Rendszvous $921.93
DISCOUNTS  Your premium for this vehicle reflects the followlng discounts:
Multiple Car $77.97 Anfilock Brakes $52.33
Preferred Indemnity $124.45 Home Ownership $§37.12
Loyalty $37.12
RATING INFORMATION
This vehicle is driven 10 - 20 miles to work/school, unmarried femals age 23, limited use
AUTO ~610003809121603020500503"
R

. Deeeznbiy 16,2009 STo1snBl
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}l\llsiate Indemnity Company

Policy Number; 8 63700366 61/22  YourAgenk: E Clarensonins Agc (843) 658-8501
Policy Effestive Dats: Jan. 22, 2010 . )

Your Poligy Documents

Your auto policy cansists of this Policy Declarafions and the doeuments Hsted below. Plaase keep them fogsther.
- Renewal Offer Guaranies form AU{2952 ~ South Garolina Auto Policy form PDU46-1 .

- South Carofing Dividend Provision form PDU79

IN WITNESS WHEREOF, Allstate has caused this policy fo be signed by its Seeretary and ifs President at Northbrook,
lfinais, and If required by state law, this policy shalf not be binding unless counfersigned on the Pollcy Declarations by
an authorized agent of Alfstate.

Frederick F. Cripe

President Mary J. McBinn
’ Secretary
Informafonasof | - C Page 4
Dacamber §6, 2009 SCOISHED
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- Allstaie Indemniiy Company

Palicy Number: 8 63 780356 01/22 Your Agent:  E Glarendonlns Age (B43) 652-8501
Pollsy Effective Dats: Jan. 22, 2010

Imporiant Notice
Allstate’s Privacy Policy

+ A Alistate, we valtie you as a customer and share your concermns about privacy. To help you understand how we treat fie
nonpublic personal information ( eustomer Information”) that we obtain from you or other sources in the course of providing
you with produets and services, ihis noiice describes our use and profection of that information.

Whether you're doing business with us through your local agent or broker, our Custosmer Information Center, or allétate.com,
we want you to know that Allstate respeets your privacy and protecis your information.

* W do not sell customer Information.

«  We do not share your customer information with persons, companies, or organizations outside of Allstate that
would use fhat information to contact you about their own products and sevices.

-1 *  Weexpect persons or organizations that provide services on our behalf to keep sustomer Informatfon confidential
and o use it only 1o provide the services we've asked themto perform.

»  Within Allstate, we communicate to our employees regarding the need to protect customer information, and we've
astablished physical, eleetronie, and procedural safequards to profect customer information.

Below we've provided answers fo questions that might be on your mind regarding privacy. You may be wondering...

Wizt do we do with your custemer Informatfon?
Allstate does not seli your customer information, or medical informafion, te anyone. Nor do we share it with companies or .
organizations outside of Allstate that would use that Information to contact you abaut their own producis and services. if
fhat prastics ware ever fo change, we wonld, of course, offer you the ability to opt out of this iype of information sharing,
- and we would offer you the opt-out with time for you te respond before the change In our practics took place.

Your agent or broker roay use eustomer information to help you with your overall Insurance program. We may also
communlcate with you about produets, features, and options you have expressed an Inferest fn'or that we belleve may be of
Intarest to you. We may, without authorization but only as permitted or required by law, provide-customer information fo
-persons or organizations both Inside and aulside of Allstate fo {ulfill a transaction you have requested, service your policy,
market our products to you, Investioate or handle claims, detect or prevent fraud, participate In nsurance support
prganizations, or comply with lawful requests from regulatory and law enforcement authorities. These PEFSORS OF
prganizations may include: cur affifiated companies, companias that perform marketing services on eur hehalf, other
financial instutions with which we have a joint marketing agreement for fhe sale of our own products, and your agent or
broker.

Waat kind of eustomer information do we have, and where did we get It? .

- Mutch of the customer Information that we have about you comes dlrectly from you. When submitilng your applieation or
request for insurance or other products and services we offer, er requesting an insurance guote, you may glve us
informatlon such as your name, address, and Social Securfly numnbsr. We keep information about your transactions with our

affifiates, others or us —for example, the fypes of praducts and services you purchase from us, premiums, account
halances, and payment history.

We also may collect information fram outside sources, including consttmer reporting agencies and health gare providers.
This Informatfon may include foss information reports, motor vehicle reports, credit reports, and medical informafion.

Page 1

AUTO “010003803121603025500504°
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Alistate Indemnity Company

Paficy Nambar = 8 63 700355 81f22 Your Agsni: E Cfarendonins Age {843) 653-8501
Policy Effective Dals: Jan. 22, 2010

- How dp we proteci your eusioiner Information?
When we share customer information with companies working on Allstais's behalf, we expect those companies to use that
information only to-provide the service we have asked them o perform. Within Alistate, customer information Is available fo
those Individuals who may need fo use it to fulfil and service the needs of Allstate customers. We communicate the need fo
protect customer information fo all employees and agents, especially thoss individuals who have access to It Plus, we've
established physical, electronic, and procedural safeguards to protect customer information.

Finally, should your relationship with Allstate end, your ciistomer information will remain profecied in accardance with our
privacy praetices as ottlined in ihis Imporfant Notice.

How can yeu find out what Information we have about you?

You mray request to efther see, or obizin from us by mat, the customer Information about you In our records. if youbelieve
that information is incomplefe or inaccurate, you may request that we make any necessary corrections, additions or
delefions to the disputed customer information. To fulfill your request, we may make arangements with an insurance
support organization or a consumer reporting agency to copy and disclose customer information to you on our behalf. You
may also request a more complete deseription of the entities to which we diselose customer information, or the
circumstances that might warrant such disclostires. Flease send any of the requests listed above in writing fo: Allstais
Insurance Gompany, Customer Privacy Inguiries, P.0. Box 11904, Roanoke, VA 24022,

tfyou are an Inferpel user...
_ Our website, allstatd.com, provides information about Allstate, our produsts, and fhe agencies and brokers that represent
us. Yot may also perform certain fransactions on the wehsite. When accessing aflstate.com, please be sure to read the'

Privacy Staiement that appsars fhiere,

To leam more, the allstate.com Privacy Statement provides imporiant information relating o your use of the websile,
inelitding, for example, information regarding: 1) cur use of orline collecting devices known as “cookies™; 2) our collection
of information such as IP address (the number assigned fo your cnmputerwhen you use the Infernet), browser and platform
fypes, domain names, access iimes, referral data, and your activily while using our sits; 3) who should use our web site; 4)
the security of Information over ihe Intemet and 5) links and cu-branded sites.

We hape you have found this Important Notice helpful. If you have any questions ar would fike more Information, please
_don't hesitate fo contact your Allstate agent or call the Allstate Customer Information Cenfer at 1-800-Allstats.

X66702-1v3
This notice Is befng provided on behalf of the following companies:
Alistate County Mufual Insurance Company “Allstate Fire and Casually Instrancé Company’
Allstats Indemnity Company Alistate Instrance Company
Allstate Investment Management Company Alistate Motor Club, Inc.
Allstate New Jersey Insurance Company Alistate Properiy and Casually Tnsurance Gompany
Alistate Texas Lloyd's ) Alistaie Texas Lloyd's, Inc.
Forestview Morigage Insprance Gompany General Underwriters Agency, inc.
Allstate New Jersey Properiy and Casualty insurance Company Roadway Profection Auto Club, Inc.

{ed. 09/2006)

Page 2
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Allstate Indemniiy Gnmpany

Policy Number: 8 63 738366 01/22 Your Agent:  E Glarendon Ins Age (843) 653-8501
Paliy Eifective Date: Jan. 22, 2610

Important Nofice

Imporiant Infermation Aboat Your Allstate Policy
The enclosed Policy Declarations includes imporfant information, such as your address, the coverages and
coverage limits you've chosen, the names of insured persons — as well as other detalls pertinent to your
policy. These defails may Tnclude, for example, for motor vehicle policies, the drivers and vehicles you've
insured, as well as the vehicle identification numbers (VIN) assigred to your insured vehicles; and, for

- properiy policies, the location of the insured proparly and morigages information, if applisable. Your Pollcy
Declarations also lisis any discounts or surcharges appifed io your policy.

Because much of the information found on your Policy Declarations is ttsed fo help us defermine your
premium, please be sure io review your Policy Declarations carefully each time you receive one. You may
want fo add coverage, delefe coverage or change your coverage [imits — or you may want fo change other
information relating to your policy, whether it be a motor vehicle, your home or other insured properiy. You
may also wani o confast your Allsiate represeniaiive for information concerning discounts that may be
availahle for your policy.

Making changes Io yoenar policy
If vou need to make a change to any of the information lisied on your Policy Declarations, please nom'y your

Allstate represeniative of the change as soon as possible. With & few exceptions, any changes will be
effective as of the date you noefify us.

IFyou have any questions about this notice, or if you need to update any of ihe information listed on the
enclosed Policy Declarations, please contact your Allstate agent or our Gustomer Information Cenier at
{-800-ALLSTATE (1-B00-255-7828).

X67096
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Allstate Indemnity Company

Polley Numbsr : 8 63 780356 01/22 “Your Agenk: E Clarendon Ins Age (843) 658-8501
Policy Effsctive Date: Jan. 22,2010

lmportaht Notice

Coverage is available with cerfain affiliates of Allsiaie

- Please keep In mind that-you may be able o obtain a policy from certain Allstate affiliates that has different
policy features and rates than those of your cirrent policy.

However, be sure 1o note ihat any price difference betwsen your eurrent policy and policies offered through
these Allstate affiliaies can change slgnificantly in fulure policy periods. Even if one company's raies are lower
than the other's foday, they may, In some cases, be higher than the other company's in the fuiure. Similarly,
policy feaiures fhat are available foday in one company may rot be available in fufure policy periods, and
featitres not available today may become available. In addition, the tenure you've eamed with your current

- Allstaie company will noi earry over to the new company. In some cases, this could fimit Tuture renewal offers

from the new company.

We want to help you unde rstand your insurance options n any way that we can. If you'd like to know mare about
the information in this nofice or about our other insurance produets, just contact your focal Allstaie

fepreseniative.

X6803s-1
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Pullcy Endorsement

The following endorsement changes your policy. Flease read this document carefully and keep it with your
policy.

Sonth Garolina
Renewal Offer Guarantes Endorsement —anzasz

\}\hen the Poliey Declarations indicates that the Renewal Offer Guarantes Endorsement applies, your policy is
amended as follows: )

A Inthe General seciion of your policy, the following provision is added:

Renewat
Prior to the expiration of each policy period during which the Policy Declarations indicates that the Henewal

Offer Guarantes Fndorsemsnt applies, we will offer to you the opportunity to renew this palicy. We will offer
o renew this pohcy with such coverages, policy terms, conditions, limits of liability, deduciibles and
premiums as we, in otfr discretion, elect to include in the offer of renewal fo you on the date that the
renewal offer is processed by us. You may elect to accept our renewal offer by complying with the terms

" . and conditions of the offer and alf applicable policy terms and conditions, including these relafing to
premium payment.

As a eondition of onr offer to renew this policy, we may, at ony discretion and as permitted by law, require
that any operator added to yenr policy after the Renewal Offer Guarantes Endorsement was first made a
part of your policy be excluded from coverage under the poficy.

If, at the time we offer you the opportuniy fo renew this pohcy, we have ceased fo offera Renewal Offer
Cuarantee Endorsement in South Garoling, we will notify you that the renewal poficy we are offering will not
inciude a Renewal Offer Guaraniee Endorsemeht.

We are not required fo offer to you the 6ppm’mnity to renew this policy if this policy is canceﬂéd pursuantio
the Cancellation provision of this policy or if:

1. we Infend fo discontinue wiiting private passenger automobite insurance in South Garolina;

2. you no fonger reside In Seuth Garolina or the vehicles you insure under this policy are no longer
principally garaged in South Carolina;

3. renewal of this policy wauld viclate any law or requlation;

4, you obtained this policy through an independent agent oragency, and the relaﬂonshlp hetween us and :
that independant agent or ageney is discontinued; or :

5. you orany member of yaur household who operates an autn:

a. has had his or her drivers license suspended or revoked or otherwlse faxls o mamtam a valid
drivers license; ar

Page1
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b. is convicted of driving while under the influsnee of alcohol o drugs, leaving the scene of an
accident or any other violation considered to be a major violation as deseribed in our rules that are
in effect and on file §f required) for our use in South Carolina.

If any of the ifems numbered 1 through 5 above apply, or if the Policy Declarations does not indicate that the
Renewal Offer Guarantee Endorsement applies, we may nonrenew this policy. If we intend fo nonrensw this
policy, we will mail notice to you af least 34 days before the end of the policy period. Our mailing of notice
of nenrenewal fo you at yaur last mailing address known fo us shall be desmed proof of notice.

B. Intihe General section of yonr policy, the provision fitled Non-Renewal is delefed.

Alf other policy ferms and conditions apply.

Page 2
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Auto Insurance
Policy

SOUTH CAROLINA
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A Sitoek Gompany—Home Offies: Norilbrook, Hlinois 60062

Eifestive: JUINTHITINT

g

Leeeccecoeeeeecceeceerce
R

TRt

P61

Brand001378

53

51



. 54

TABLE DF CONTENTS

General

Agreements We Make W YOU.onn e 2
When And Where The Policy Applies w............ 2
Insurance Coverage In MexXico «.eveeeeveeereeerennee 2
Definitions Used In This SECHON oeveeereconeenns 3
Changes 3
Disty To Report Policy CHanges ....ewseseesernnse 3

Combining Limiis Of Two Or More

_Antos Prohibited 3
Transfer -
Payment 3
Conditional Reinsialement ....ceeeceeverermmceene .3

Mistepreseniation, Fraud or Concealment .....4
Gancellation 4
Non-Renewal 4
Charge For Insufiicient Funds Or

Closed Account )
What Law Will Apply 4
Where-Lawsuits May Be Brought....................4
Action Against Us 5
Arbitration 5

Part 1

Fntomohile Liahility Insurance

Bodily Injury —Coverage AR

Properly Damage Liahility —Coverage BB

Insuring Agreements 5
Additional Payments We Will Make ............. .5
*Tnsured Person : 5
Insured Autos 5
Definiiions Used In Pari 1 3]
Excluslons—What Is Not Covered......ccrenne. 7
Financial Responsibifity 7
Limits Of HLiability 7
If There Is Other INSURANGE ...cveeeeeecenrensaenen 8
Assistance And GOODETAHON ...ecovevevremseemeersenes B
Action Against Us 8
Bankrupicy Or Insolvency 8
What To Do In Gase Of An Auto Accident
Or Glaim . 8
Additional Interested Partigs ...evoceeoeemereresenns g
Part 2
Medisal Expenss Benefifs
Coverage GG
Insuring Agreemenis 9
Medical Expense g
Dafinitions Used IR PR 2 cneeeeeereeeenee 9

52

Exelusions—What Is Not Govered .................8
Limits Of Lizbility 10
Determination Of Reasonable And Necessary

Medical Expenses 10.
Action Apainst Us 10
Notice To Us 10
Proof OF Claim; Medical Reporis .evuveeceueenens 10
Non-Duplication of Benefiis; Priorily of

Payments; Other InSUrange ....ecwveeeeveseend
Subrogation 11
Reimbursement And Trust Agreement ........... 11
Constitutionality Glause 11
Pait3

Uninsured Molorists Insurance —Coverage SS
Underfmsured WMoiorisis Insuranse —Coverage SU

Section 1

Uninsured Motorists Insurance—CGoverage 88
Insuring Agresments ol
insured Persons 11
An Insured Auto Is A Motor Vehicle ... i1
An Uninsured Aufo Is 12
An Uninsured A0 IS NOE ..verveeemmicecemsemsremene 12
Definitions Used In Part 3—Seetion [ ... 13
Exclusions—What Is Not Covered ...oueeveenn 13
Lirnits OF Liabilily 13
Non-Duplication OF BeNefiis v.voreeresenseseneenedd
Proof Of Claim; Medical REpOrS veersrereseerers 14
Assistance And Cooperation w.......eciceennedd
[f There Is Oher INSUMNGE ...eeeseeseerssssnemsecenndd
Qur Rights Of Recovery 15
Payment Of Loss By Us 1a
legal-Actions 15
Gonformity With State Stattle ..oeeeeeecveeees 15
Action Against Us 15
Section I -
Underinsured Moforists Insurance —Goverage St
Instred Persons d 16
An Insured Auto Is A Motor Vehigle ..oeeeeerees 16
Definitions Used In Part 3—Seetion § ............ 16
Exclusions—What Is Not Covered .....cceeenenes 17
Limits Of Liabilily 17
Non-Duplication OF Benefits ......xuevemersesvernnl 8
Proof Of Claim ....... 18
Our Rights OF Recovery 18
If there Is Other INSUIANCE ...vvrerresmecsrenned 8
T Page1

Brand001379



Payment of Loss by Us 19
legal Actions i8
Conformity to Statuie 19
Betion Against Us 19
Part 4
Protection Against Loss To The Aulo
Insuring Agreemenis 19
Auta Collision Insurance
Coverage DD i9
Auto Comprehiensive Insurance
Coverage HH 19
Towing And Labor Costs
Coverage JJ.... 20
tease OrLoan Gap Coverage
Coverage LG 20
Repair Or Replacement Cost Coverage
Coverage RG 20
Rental Reimbursement Coverage
Coverage UL ... 20
. Sound System Coverage

Goverage ZA 21
Tape Goverage
Coverage ZZ 21
Additional Payments We Will Make

Under Part 4 21
Insured Autos . 21
Definitions Used In Pari 4 22
Bxelusions—What Is Not Covered ............ 22
Right To Appraisal 73
Our Payment Of Loss 23
limits OFf Liability 24
Limits of Liabllity Under Leass Or Loan

Gap Coverage 24
Limits of Liability Under Repair Or

Replacement Cost GOVEIAgE v-.everesereerrecunnce 24
ff there Is Other-Insuranes 75
Action Against Us 95
Subrogation Rights 25
What You Must Do If There sALoss ... 25
Loss Payable Glause 25

55

The Company Named in {he Policy Declarations
A Stock Company
Homs Office: Northbrook, Mincis 60062

GGeneral

Agreements We Make With You

This policy Is  legal contraet beiwesn yat and us. A
coverage applies only when a premium for it is
shown on the Policy Declarations. If more than cne
autn is insured, premiums will be-shown for each
auto. if you pay the premiums when due and comply
with the policy terms, we, relying on the information
you have given us, makes the following agreements
withyaun. ’

When And Where The Policy Applies
Your poliy applies only during the policy period.
During thls time, it applies to covered losses o the
auto, accidents, and ocuirences withinthe United.
States Of America, its territories or possessions or
Canada, or between their ports. The policy period is
shown on the Policy Declarations.

Insuranee Goverage in Mexico

Prior to entering and driving in Maxico, you must
check with ihe appropriate Mexiean authorities
Tegarding automobile insurance requirements.

Automobile accldents in Mexico are subject fo the
laws of Mexico, NOT the United States. In Maxico, an
automobile accident can be considered a GRIMINAL .
OFFENSE as well as a civil matter.

In some eases, pait or all of this policy may NOT be
recognized by Mexican authorities and we ray ot
be allowed to provide any Instrance coverage atall
in-Mexico. For your proteetion, you should considar
purchasing automobile insurance coverage froma
licensed Mexican insurance company before driving
into Mexico.

However, when permitted, protection will be afforded
under those coverages for which a premium is
shown on the Policy Declarations for an insured auto
while that Insured aufn is within 75 riles of the
United States border and only fora period not o
exceed ten days after each separate entiy info
Mexico.
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if loss or damage ocours whieh may require repair of
the Insured anto or replacement of any part (s) whils
the insured auta is in Mexico, the basis for
adjustment of the claim will be as follows: Any
amount payable resulting from any covared Joss or
damage occurring In Mexico shall be payable inthe
Uniied States. We will not be fiable for more than the
cost of having the repairs made or paris replaced at
.the nearest point in ihe United Statss where repairs
or replacements can be performed. The costs for
fowing, iransportation, and salvage operations of the
insured aute while within Mexieo are not eovered
under this policy.

Definitions Used In This Seetion
1. - We, Us or Dur means the company shown on
ihe Policy Declarations.

2. Auiomeans a land motor veblcle with at least
four wheels designed for use on public roads.

3. Resident means a person who physically
resides in your household with the intention of
continting residence thers.

4, Youor Yous means the policyholder named on
the Policy Declarations and that policyholder's
tesident spotiss.

Changes

WWien we broaden coverage during the policy period
without ehargs, yau havs the new {eafures if you
have the coverage. Otherwise, the policy can be
changed only by endorsement.

The premium for each aute is based on information
in our possession. Any change in this information will
allow us to make an adjustment of the palicy
prermium. '

Any caleulation of your premium or changes inyaur
coverage will be made using the niles, ratss, and
forms on fils, if required, for eur use in your siate.

Duly To Repori Peliey Changes
You must tell us within 30 days when yon acquiire an
additional or replacement aute. If you do not, eeriain
coverages of ihis policy may not apply.

R4

Gambining Limiis Of Two Or More Atios

Prohibited

i you have two or more autos Insured in yomy name
and one of these antos is involved in ari accident,
only the eoverage limits shown onthe Policy
Declarations for that auto will apply. When yan have
two or more antos insuted in your name and none of
them is involved In the accident, you may choose any
single auto shown on the Policy Declarations and the
coverage limits applicable o that anto will apply.
“The limits available for any other anfo covered by the
policy will not be added fo ihe coverage furthe
involved or chosen aude.”

Transfer

This policy eannot be transferred foanyone without

gur written consent. However, if you die, coverage

will be provided uniil the end of the policy period jor:

1. your legal representafive while acting as such;
and :

2. persons coveted onthe dafe of your deatlt

Payment

If your initial premium payment for your first policy
period is by eheck, draft, orany remitiance ofher
than cash, such payment is canditional upon the
chaek, draft, or remittance being honored upon
presentafion. If such check, drafi, or remittance is
not honored upon presentation, this shalt be desmed
void from its ineeption. This means that we will not
ba fable under this policy for any elatms or damages
which would otherwise be covered had the checl,
draft, or remitiance been honored upon presentation.

Condifional Reinstatement

If we maif a cancellation notice bacause yeu didn't
pay the required premnium when due and you then
tender payment by check, draft, or other remitiance
which is not honered upon presentation, your policy
willterminate on the date and fime shown on the
canceliation notice and any notice we isste which
waives the cancellation fo reinstates coverage is
void. This means thai we will not be liable under this
policy for claims or damages after the dafe and fime
indicated on the eancellafion notice.
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-Misrepresentation, Fraud or Goneealment
We may void this poliey if it was obiained by
misrepresentation, fraud or concsalment of material
facts, If we determine that this policy is void, all
premiums paid will be returned to you since there
has been no coverage under this poficy.

Cangsllation '
You may sancel ihis poliey by wiiting us the fulire
date you wish to stop coverage.

We may cancel part or all of this policy by mailing
nofice toyou at your fast known address. Our nofice
will include the specifie reason(s) for canesliation.
The dafe of cancellation will be ai least 15 days after
the date of mailing.

Proof of mailing the notiee will be proof of notice. A
refund, if due, will be in proportion fo the time your
policy has been in effect. Cancellation will be
effective even if the refunt is not made immediaiely.

We may cancel this poficy for any reason dusing the
first 90 days of the eiginal policy pariod. After your
original policy has been in effect 90 days, we will not
cancel your policy during ihe policy period unless;

1. youdonot pay the premivm when it is dus; or

2, yonorany other operator who either resides in
1he same household or customarily operates a
motor vehicle insured by the policy has had a
driver’s license suspended or revoked. This
must have occurred during the policy perfod or,
if ihis Is a renewal, during ifs policy period or
the 90 days Immediately praceding the fast

. anniversaty of the effective date.

Any uneatned premitm gmounts under $2.00 will be
refunded only upon yaur request

We wili not be Hable for any elaims or damages
which would otherwise be coverad, had there not
been material misrepresentation, fraud, or
concealment of materal fack

We do not cover any loss or occuirence in which any
insured person hias concealed or misrepresented any
material faet or clrsumsiancs.

Non-Renewal

We will renew your policy, unless South Caroling law
peitnits non-renewal and we dacidz ot fo renew. |
we decide not fo renew your policy, we will maif
notice 1o you at your fast known address. Our nofice
will include the spacific reason(s) for nonrenewal,
Notice will be malled af least 15 days before the end
of the policy period. Proof of mailing the nofice will
be proof of notice. :

Charge For Insufficient Funds Or Closed

Ageomnt

If at any time, your payment of any premium amoumt
due s made by check, electronis transaction, or
other remitiance which s not honored because of
insufficient funds or a closed account, yon will be
charged a fes.

What Law Will Apply

This policy Is issued in accordanee with the laws of
South Carolina and covers propaity or risks
principally located in South Carolina, Subject fothe
Tollowing paragraph, any and aff claims or disputes in
any way related tothis policy shall be governed by
the laws of South Garolina.

If a covered lossto the ante, g covered anto
accident, or any cther occurrence for which coverage
applies under this policy happens outside South
Carolna, claims or disputes fegarding that coversd
loss 1o the anto, covered anto acoident, or cifer -~
covered oscumence may be governed by the laws of
the jurisdiction in which that coverad loss o the
anio, covered auto aceident, or other coverad
oceurrence happened.

Where Lawsuits May Be Brought

Subject tothe following two paragraphs, any and all
lawsuits in any way related fothis policy, shall be
brought, heard, and declded enly In 2 state or federal
court located in South Carolina. Any and all lawstits
against persons nof parties fo this policy buk involved
in the sale, administration, performance, or alleged
breach of tiils policy, or nvolved i any other way
with this policy, shall be-brought, heard, and decided
onlyin a stafe orfederal cowrt located in South
Carnlina, provided that such persons are subject o or
consent to suft In the courts specified in this
paragraph.
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If a covered loss foifie anfo, a covered aufa
aceident, orany other oceurrence for which coverage
applies under this policy happens gutside South
Carolina, lawsuits regarding that covéred lossfothe
auta, covered autn accident, or other covered
occcurrence may alsa be brought in the judicial
district where that covered Ioss to ihe auto, covered
autn aceident, or other eovered ocolrrence

happened.

Nothing it this provision, Where Lawsuits May Be
Brought, shall impair any parly’s right fo remove &
state eowt lawsuit o a federal cowrt.

Bstion Against Us

No one may bring an action against us unless there
is fulf compliance with all policy ferms; and the
action is commenced within one year of the date the
caitse of action accrues. However, if an actionisin
any way related fothe existsnce or amount of
coverage, or the amount of loss for which coverage

s sought, under a particufar coverage that is shown .

on fiie Policy Declarations, such action mustbe
commenced within the time period specified inthe
fction Against Us provision of that parficular
coverage. If an action is brought asseriing elaims
relating fo the existence or amount of coverage, or
the amount of loss for which coverage is sought,
under different coverages of this policy, the claims
relating fo each coverage shall be freated asif they
were separate actions for fhe purpose of the fime
fimit fo commence aciion.

Arbifration

Any claim or dispute in any way refated fo fhis policy,

by an insured parson under this policy againstus or

gs against an insured person under this policy, may
be resclved by arhitration only upon mutual consent
of the parifes. Arbitration pursuant to this provision
shall he subject to the following:

1. noarbitrator shall have ihe authority toaward
punitive damages or atfornsy's fees;

9. neither of the parties shall be enfitled to
arhitrats any claims or disputesina
representative capacity or as a member ofa
¢class; and

3. poarbitiator shall have the authority, without
the mutual consent of the pariies, to
consolidate claims or disputes in arbitration.

Pari 1

Automohbile Liahility Insurance
Bodily Injury—Coverage AA
Property Damage —Coverage BB

Insuring Agreements .

W will pay for damages an insured person is legally

chligated to pay because of hodily injury or properly

damage meaning: .

1.  hodify injury foany person; and

9, damage fo or destruction of property, including
loss of usa.

Under these coverages, your poficy protecisar
insured person from claims for accidents arising ot
of-the ownership, maintenance or use, loading or
unloading of an insured aufe. Damagas include
prejudgment interest awarded against an insured
person.

We will defend an insured parson sued as the result
of an auto accident, even if the sit is groundless or
false. We will cheose the counsel. We may setile any
claim or suit if we belfeve itis propsr.

Bdditional Payments Wa Will Make

When we defend an insured parson under this Part],

we will pay:

{. upio$50a dayforthe loss of wages orsafaty if
we ask that person to attend hearings or rals fo
defend against a hodily injury suit. We will not
pay for loss of other income. We wilt pay other
reasonable expenses incurred af our request.

2 court costs for defense.

3, interest aecruing on a judgment entered against
yau, but only on that part of a judgment entered
against you which do not exceed sur limits of
fiahiltty, untif such time as we have paid,
formally offered, or conditionally or
unconditionally deposited in court, the amount
for which we are liable under this policy. This
means that under no cireumstances will we pay
interest on that part of a judgment entered
against you which sxceeds aur stated limits of
Hability.
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4. premiums on appeal honds and on bondsio
release attachments, but nof in excess of our
firmi. of liability. We have no obligation, however,
to apply for or furnish these bonds.

We will repay an insured parson for:

{. the cost of any hail bonds required becauss of
an accident or traffic law violation involving the
use of the insured aute. Payment will not
exceed $300 per bond. We have no obligation to
apply for or furnish & bond.

9. reasonable expenses incurred byan insured
parson for first ald o other persons at the fims
of an auto aceident favolving the insured auto.

Insured Persons

1. While using your instred anie:
a. yoH,

b. any resident, and

¢. any otfier person using it with your
permisslon.

9 " \While using a non-owned anto:
2. you,
b. any resident refative using a four wheel
private passenger auto or ntility aufo.

“The following are not insured persons:
- 4. The United States of America orany of iis
agencies. :

9. Any person with respect {0 hodily injusy or
property damage resulting from the operation
of an aulo by that person as an employes of
the United States Govemment. This applies
only if the provisions of Section 2679 of Tille
98, United States Gode as amended, require
the Attorney General of the United States fo
defend that person inany civil action which
ray be brought for the bodily injory or
properly damage.

Insured Aufos

i. Anyautodescribed onthe Policy Declarations.
‘This includes the four wheel private passenger
auto or ulifity aufo vou replace i with.

59

An additional private passenger auto or uiflty
anta you become the owner of during the policy
period provided we instre ail other private
passenger autos or uiflity autos you own. You
roust tellus within 30 days of acquiring the aufa
and you must pay any additional premium. We
must agree o nsure the aute. Goverage will not
confinue after 30 days if we are nof nofified of
the additional auto.

A substituie fonr wheel private passenger auto
or utifity ante, not owned hy yoit or a resident,
being temporarily used while your insured auta
is being serviced or repalred, or if your insured
antn Is siolen or destroyed.

Anon-owned aufo used by you or a resfilent
relative with ihe owner’s permission. This asto
must not be available or furnished for the
regtifar use of an insured persor.

Atrailer while affached to an insured aufo. The
trailer miust be designed for use witha private
passanger aufo or uility anto, This frailer
cannot be used for business purposes with
oifer than a private passenger autfo or utiity
autio.

Definitions Used In Pari 1

1.

2

We, Us, or Our means the company shown on
the Policy Declarations.

futo means a fand motor vehicle with at least
four wheels designed for tse on public reads.

Bodily injory reeans bodily injury, sickness,. .. «
disease or death.

Resident means the physical presence in yeur
household with the infention to confinue living
there. Your unmarried dependsnt children
while temporarily away from horne will be
considerad residents, if they intend io continue
falive in your housshold.

Utility anto means an aufo of the pick-up

body, sedan delivery or panel fruck iype. This
ante must have a gross vehicle weight of
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10,000 pounds or less, according to
mantiaeturer’s spacifications.

6. You or Your means the policyholder named on
the Policy Declarations and that policyholder's
resident spouse.

Exclusions —What Is Not Coverad

This coverage does not apply to liability for:

1. your insured ante while used fo aITY persons
or property for a charge, or any anto you are
driving while available for hire by the public.
This exelusion does not apply fo shared-
8xpsnse car pools. .

2. auto business operations such as repairing,
servicing, testing, washing, parking, storing or
selling of autos or motor vehicles, This
exelusion does not apply to the use of your
insured anto by:

a. you, resident relafives, pariners or
employees of the parinership of you ora
resident refative; or

b.  any other insured person for damages up

- tothe minimum limils required by the
financial responsibility law of South
Carolina.

3. anon-owned auto while being used In any
business or oeeupation of an insured person.
Howaver, coverage does apply while you, your
chauffeur, or domestic servantare using a
private passenger aute or frafler,

4:  hodily injury fo an employes of any insured
person arising in the courss of employment.
Coverage does apply o a domestic employes
who is not required to be covered by workers'
compensation law or similar law.

9. bodily infury or property damage arising 6ut of
the ownership, maintenanes, or use of a motor
vehicle with less than four wheels.

6. anyone other than you, for claims made by a

co-worker injured in the course of
employment.

58

7. damage to or destrugtion of properiy an
insttred person owrs, is In charge of, or fenis.
However, a private residence ora garage
rented by that person is covered.

8. badily injury or property damage caused
infentionally by orat the direction of an
instired person. This exclusion applies only io
damages in excess of the minimum limit
required by the financial responsibility law of

. South Carolina. '

9.  hadily injury or property damage which would
also be covered under nuclsar ensrgy Ilability
insurance. This applies even if the limits of
that insurance are exhausted,

10. hodily njury or property damage arising out of
* e participation in any prearmanged,
organized, or sponfaneous:
.a. racing contest;

b. speed contest; or

C. useofan aunfo at a track or course
designed or used for racing or high
performance driving,

or in practice or preparation for any coniest or
use of this type.

This exclusion does not apply up to the minfmum
limits required by the financial responsibifity law of .
South Carofina. :

Financial Responsihility

When this policy is certified as proof underany motor
vehicle financial responsibility faw, the insurance -
tnder this part of the policy will comply with the
provisions of that faw.

Limiis Of Liahility

‘The limits shown on the Palicy Declarations are the
maximum we will pay for any singls aceident
Invalving an insured auto. The limit stated for each -
person for bodily injiry Is our tofal limit of liabliity for
all damages because of hedily injury sustained by.
ane person inany single aceident involving an

 insured auta ineluding all damages sustained by

anyane else as a result of that bodily injury. Subject -
fothe limit for each person, the fimit stated for each
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accident is our fotal limit of liability forall damages
for hodify infory sustained by two or more personsin
any single aceldent involving an insured autp. For
property damage, the limit stated for each accidentis
our total limft of liabilify for property damage
stistained in any single accident involving an insured
aufo.

The liability limits apply to each insured anto as
shown on the Policy Declarations. The insuring of
more than one person or.auto under this policy will
fiotincrease our Ifabifify limits beyond the amount
shown forany one aufo, even ifiough a separate
premium is charged for each auto. The fimits also
will not be increased if you have other aute
insurance policies that apply.

There will be no duplication of payments made under
the Bodily Injury Liability and Uninsured Motorists
Insurance or Underinsured Motorists Instirance of
fhis policy.

An auto and aitached fraller are considered one
anto. Also, an auto and a mounted camper unft,
{opper, cap orcanopy are considered ong anto.

If Thete Is Oiher Insurance

If an insured person Is using a substitute private
passenger auto or non-owned auto, our liability
insurance will be excess over other collestible
insuranee. If:more than ong policy appliestoan
accident invalving your insured auto, we will bear
our proportionate share with other collectible liabflity
instrance. :

Bssistance And Gooperation

When we ask, an insured person must cooperate
with us in the Investigation, settlement and defense
of any claim orlawsuit., If we ask, that person must
also help us obfain payment from anyone who may
he joinHy responsible.

We ean’t be obligated it an insured person voluniardy
takes any action or makes any payments other than

" for covered expenses for bail bonds or first aid to
gthers.

61

Action Against Us

No fnsured person may bring an action against us in
any way related fo the exisience oramount of
coverage, or the amount of loss for which coverage
is sougtt, under Part 1—Automobile Liahility
Insurance, tmless there Isfull compliance with all
policy ferms and such aelion Is commenced no later
than the [ast of the following to oceur:

1. iwoyears afterthe date of the aceident; or

2. one yearafter entiy of final judgrnent or other
court order terminating a [awsuit against the
insured to determing the insured’s liability or the
amount of the insured's liability arfsing ouf of
the aceldent; or

3. oneyearafier we agree toa setflement; or

4. Twe have denied coverage and the insured
person has thereaiter seitled with the clalmant
without any lawsuit being filed {o determine the
insured’s liability or the amotnt of the Insured's
llability arising out of the aceident, within one
year afterthe denial of coverage.

if the insured person is subjected fo claims afising
out of the sams acsident by more than one person
claiming hedily injury or properfy damage, the tims
forthe insured personio bring an action against us
shall be determined separately as fo the coverage
sought or provided with respect to the elaims of sach
of those elaiming against the insured person.

If liahifity has been defermined by judgment after
fital, or by written agreement among the insured, the
ather person, and ns, then whoever obfainsihis
judgment or agreement against an insured person
may sie us up toihe limits of this pdlicy. However,
1o one has the right te join us in a suitio defermine
legal responsibility of an instred persor.

Bankruptey Or Insolveney
The bankrupley orinsolvency of an instired person
will not relieve us of any obligation.

What To DoIn Gasé Of An Auto Accident

Or Claim
If an insured person has an aufe accident, we must
be informed promptly of all details. If an insured
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person is sued as the result of an aulo accident, we
must be Informed immediately.

Additional Interested Pariies

if one or more additional inferesied patiies are listed
on the Policy Declariions, the Aufomobile Liahility
Insurance coverages of this poligy will apply to thoss
parifes as instureds.

We will mail or defiver at least 15 days notice to an
additional interested parly if we cancel or make any
changes fo this policy which adversely affect that
party’s inferes. Bur nofice will be considered
properiy given if mailed tothe last known address of
the additional intersstad pariy.

‘The naming of an additional interested party does not
increase that pariy’s right to recovery under this
policy, nor does it Impose an obligation for the
paymient of pramiums under this policy.

Part 2
Medical Expense Benefiis
Coverage GG )

Insuring Agreemenis

We will pay an injured person medical expense
benefits. Payments will be made only when bodily
injury, sickness, diseéss or death is caused by an
accident arising from the use of 2 mofor vehicleas a
mofor vehisle,

WMedical Expense

All reasonable and necessary freatment expsnses
incurred within three years from the dafe of accident
This covers medieal, stirgical, x-ray, opfical, dental,
chiropracticand rehabilitative services, prosthetic
devices, preseription drugs, ambulance, hospital,
exiended care and nursing services, and funeral
services. Also covered are freatment and services
rendered inaccardance with a recognized religious
or licensed method of healing.

Definitions Used In Part 2
1.  We, Us, or Our means the company indicated
on the Policy Daclarations.

2. Injured Person means:

a. You oraresident relative who sustains
bodily injury, sickness, disease or death:
i.  while in, on, getiing imtoor ouiof 2
mofor vehiele .
i. whenstick as a pedesirian hya
mator vehisle.
b. any other person who sustains bodily
mjury, sickness, disease or deaih:
i. whilein, o, getiing intoor out of the
insured anfo.
i. whilein, on, getfing intoorout of 2
mtor vehisls operated by you dra
resident relafive,

3. Insnred anto means a melor vehicle o which
the insurance under this coverage applies, and
for which a specific premium is charged,

4. Wiotor vehicle means a vehicle which is
required to be regisiered under ihe South
Carolina Motor Vehicle Registration and
licensing Act.

5. Besldent relative means

a. any person related to you and residing in
your household, and

b. any minor residing in your household who
s
i. - myour custody; or
il. fthe custody of any ralativs wito

resides in your household.

These persons will be considered resiifent
relatives, even if temporarily fiving elsewhere.

6. You or Your means the policyholder named on
-the Policy Declaralions.

Exelusions—What Is Not Covered

This coverage doas not apply to bodily injury,

sicknass, disease or death:

1. ioyonora resident refative while maintaining
or using any mator vehiele you own which-is
not an Insored aufo.

2. ‘toany resident relafive while mafntaining or
using any motor vehisle owned by that relative.

3. toany person who intentionally causes the
accident resulting in such fnjury.
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4, toanyperson
a. while opsraiing or voluniaily riding ina
vehicle known by him fo be stolen; or
b. while in the commission of a felony or
while in violation of Section 56-5-750 of
the South Caralina 1976 Code.

5. 1ioany person while In, on, getting info or out of
a motor vehisle, or while a pedestrian, asa
vesult of an accident involving any motor
vehiele (other than an insnred auto) for which
secutrity s available under South Carolina law.

6. toany pedestrian, ofherthan yout or 4 resident
relative, if the accident ocouirs oufside the State
of South Carolina.

7. foany person while mainfaining or using a
moter vefiigle while located foruse asa
resxdence OF premises.

8 to any person arfsing out of the operation,
maintenancs, oruse of a motorcyele by sich
persorn.

9. any person arising out of the participation In any
prearranged,.organized, or spontaneous:
a. racing coniest;
b. speed contest; or
¢. use of an auto &t a track or course -
designed or used for racing or high
performancs driving,

or in practice or preparation for any confest or
use of this iype. -

Limits Of Liability

‘The limit of our liabiffly for Medical Expense Bengfiis,
as stated on the Policy Declarations, is the maximum
We will pay per any one Injured person forany
mofor vehisle aceldent. This is the maximum we will
pay regardlgss of the number ok

1. claims made;

2, vehicles shown o the Policy Declarations; of
3. vehicles involved in ihe aceident.

Benefits will be mdimed by any amounis pald or
payable under any workers' compensation law.

Determination Of Reasonable And

Necessary Medieal Expenses

If the Ijured person incurs medical expenses which
we deem not fo be reasonable or necessary, we have
1o ohligation fo pay and may refusse to pay for those
medical expenses.

If the injured person issued by a healfficare
provider hecause we refuse fo pay medical expenses
which we deem to be unreasonable or tnnecessary,
we will pay resulting defense costs, and pay any
resulting judgment against the injured person, upio
the Autornobile Medical Expense Benefits policy Hmit.
W will choosa the counsel, The injured person must
cooperate with us inhe defense of any elaim or
lawsuit, I we ask the injured person to attend
hearings ortials, we will pay up to $50 per day for
loss of wages or salary. We will also pay offier
reasonable expenses incurred at our request. [fthe
injuved persen s threatened with or made the
subject of collestion activily by the medical cara
provider, we will defend the injured persan as fo
such activity.

Action Against Us
{o one may bring an action againsi bs inany way
related o the existence or amount of coverage, or

. the amount of loss for whish coverage is sought,

under Part H—Auto Medisal Payments, Coverage
66, unless there is full compliance vith all policy
terms and such action is commenced witfin ong year
afterthe date the expenses for which coverage is
soughit were actually incurred by an insured parson.

Nofice To bs. .

As soon as possible, the injured person or someone
on that person's behalf must give us wiitten notice of
the aceldent. This nofice must includs the fime, place
and circumstances of the aceident and the Identity of
e injured person.

Proof Of Claim; Medieal Reports

As soon as practicable, the injured person or
someons on that person's behalf must give os
writien proof of claim. it must include all details
reasonably required by us to defermine the
amounis payable. The Injtred person may be asked
fo fake physical examinations by physieians we
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choose, when and as offen as we may reasonably
reqtiire.

Non-Duplieation Of Benefits; Priarity Of
Payments; Other Insurance

No Injured person will recover duplicate benefiis for
the same loss under this and any similar insurance,
including self-nsurance. If the injored person is
entitled to recover benefits under more than one
policy, ithe maximum recovery under alf policies will
not exceed the amount payable under the provisions
of the policy providing ifie hiighest doilar imit. We will
not be liable for more than the proporiion of any loss
1o which this coverage applies than eur limit of
liability bears to the sum of pur limit of abiliy and-
that of any other applicable Instrance.

Subrogation

Subject tothe provisions of South Carclina law, no
henefit payable under ihis coverage will be subject to
subrogzation or assignment.

Reimbursement And Trust Agreement
Whei we pay any person urder this coverage:

1. We are enfilled to repayment of amounis paid
by us out of the proceeds of any sefilement that
person recovers from any legally responsible
paiiy or insurer.

2, Allrights of recovery against any legally
- responsible party or insurer must be preserved
for our Denefit.

Bur rights under this provision are subject o any
applicable limitations provided under the laws of
South Garolina.

Constituiionality Clause

The premium for and ihe coverages of the policy
have been established in accordance with the laws
of South Gardlina. If a court of competent jurisdiction
declares, or enters a judgment the effect of which is
fo render the provisions of those applicable laws
invalid or unenforeeable, In whole or in part, we will
have the right to recompute the premium payable for
this polcy. These provisions will bz voidable or

R

stbjeciio amenfiment af our opiion inaccordanee
with such deelaration or judgmert.

Part3

Uninstired Mptorisis Insnrance —
Coverage SS

Underinsuret Moforists Insurance—
Coverage SU

Saetion |
Uninsured Motorisis Insurance—
Coverage S8

Insuring Agreements

If a premium is shown on the Pelicy Declarations for.
Uninsured Motorists Instrance, we will pay those
damages that an insured person is legally entitled to
recover from the owner or operator of an tninsured
atto because of:

1. ‘hadily injury sustained by an insured person;
and
2. property damage.

The hedily infury or properfy damage must be
caused by accident and arise out of the ownership,
maintenance or use of an uninsured auto, This
coverage does not apply tothe first $200 of the iofal
amount of all properly damaygeas the resuli of any
one accident, -

Insured Persons
1. youand any resident refative.

2. any other perébn Wﬁile in, on, or getiing info or
out of an insured aufo with yaur permission.

3. any other person whe is legally entitled to
recover becauss of hedily injury toyou, a
resident relafive or an occupant of your
insured auto with your permission.

Ba Insured Aufo Is A Motor Vehiele:

1. deseribed onthe Policy Declarations. This
includes the motor vehicle you replace it with.
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2. you become the owner of during the policy.

period, This additional motor vehisle will be
covered if we insure all other privaie passenger
maotor vehizles you own. Yo must, iowever,
ieli us within 30 days afier you acquire the
motor vehicle. You must pay any additional
premium, Wa must agree foinsure the motor
vahicle, Coverage will ot continue after 30
days if we are niof notified of the addiifonal
motor vehiele.

not owned by you or a resident relafive, if being
‘temporarily used while yaur insured autois
heing serviced or repalred, or if your insured
atitois stolen or destroyed. The mofor vehiele
must be used with the owner’s permnission.
cannet be furnished forthe regular use of you or
any resident relative.

not owned byyon or a resident relative if being
operated by you or a resident elative with the
owner’s permission. The-motor vehiele cannot
be furnishied for the regular use of you or any
resident relafive.

An insured autfo is not 2 mofor vehiele made
avaifable for public hire by an fnsured person.

" Ao Uninsured Auto Js:

a motor vehicle which has

a. no bodily injury liability bond or insurance
in effect; and

b. nocash or sechrities deposited with the
State Treasurer,;

__atthe time of the accident.

a motor vehiiele covered by insurance which
doesn't provide at least the minimum imits
specified by the South Carolina Financial
Responsibility Act and for which there is no cash
deposit or bond in lieu of such minimum
instrance limits.

a motor vehiele for which the bonding or
insuring company:

a. successfully denies coverage;

b. isorbecomes insolvent;

¢. isindelinquency procesdings, suspension
or receivership; or

d. isproven unable fo respond foa
judgment.

4 hit-and-run motor vehizte which causes
hodily injury fo an insured persan by physieal
confact with the Insured person orwitha
vehicle occupied by that person or which
causes property damage arising out of the
physical contact with the damaged property.
The identity of the operaior or the owner of the
vehicle must be unknown and ihe insured
must not have been negligent in failing io
determine the identiflcation of the other
vehicle and driver of the ofhier vehisle at the
time of the accident. The accident must be
reported within 24 hours fo some appropriale
poliss authority. We must be nofified within 30
days or as soon thereafier as practicable. If the
insured person was oceupying a vehicle af the
1ime of the accident, we have a right to inspect
it.

a phaniom metor velifele which causes:

a. hadily infury fo an Insured person witfiout
physical contact with the insured person
or with 2 motor vehicle occupied by that
person.

b. property damage fo the insured auto
without physical contact between the
vehicles, )

The facts of the aceldent must have been
witnessed by someone cther than the owner or
operafor of the insured vehicle, provided,

* however, the witness must sign an affidavit

aftesting to the fruth of the facls of the aceldent
contalned in the affidavit,

An Uninsured Auto Is Not:

a motor veliele owned by any state or local
govemnment or ageney, unless operated by a
person without proper authorization.

2. amator vehiele owned by any fedaral

government or agency.

3. amoior vehicle that is lawfully seif-insurad.
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4. amator vehicle which Is insured for

- Automobile Liabifity Insurance under Pait 1 of

this pelicy.

- Definitions Used In Part 3—Seciion |
1. We, Us, or Our means the company shown on
the Polioy Declaraiions.

2. Bodily injury means bodily injury, sickness,
disease or death.

3. WMotor vehisle meansa land mofor vehicle or
{railer other than:
a, avehicle or otherequipment designed for
use off public roads, while not on public

roads;

b. avehicle operated on rails or crawler-
treads; or

¢. avehicle while used as a residence or
premises.

4. Properly damiage means damage o or
destruction of the property of an Insured
person.

5. Resident means a person who physically
resides in your household with the intention of
continuing residence there. Your unmarried
dependent children while iemporarily away
from home will be considered residents if they
intend to resume residing in your household.

6. You or Your means the policyhelder named on
the Policy Declarations and that policyhalder’s
resident spouse. |

Exclusions —What Is Not Govered

We will not pay any damages an insured person is

legally entitled to recover because of:

1. bedily Injury or preperty damage toany petson
who makes a setilernent wiihi the owner or
operator of the uninsured aufo without nur
wiitten consent.

2.  hodily infury or properly damage fo any person
while in, on, getting info, or ouf of an instired
auto while available for hire fo the public. This
excllusion does not apply to shared expense car
pools.

3. badily injmty or properly damage, fo the extent
that henefifs are paid, payable or required fo be |
. provided under any workers' compensation or
disability benefits law.

4, prapérty damage if the payment would directly
or ndirectly benefit any insurer of property.

5. properly famage o the exient that an insured
person has been compensated by other properiy
or physical damage Insuranee.

6. hodily injny or properly damage arising out of

the pasticipation in any preamanged, organized,

OF Spontansous:

2. racing confest;

b. speed confest; or

g. Uuse of a motor vehiele at a frack or
cowrse designed or used for racing or high
performance driving,

or iﬁ practice or preparation for any confest or
use of this type.

Limits Of Liahility

The fimiis shown on the Policy Declarations are the
maximum we will pay for any single accident
involving an insured auto, The limit stated for each
person for hodily injury is our fotal limit of fiability for
all damages because of hodify infury sustained by
oie person in any single accident involving an
insured auto including all damages sustained by

anyong else as a result of that bodily infury. Subjest -

to'the limit for each person, the limit siated for each
accident is our fotal limit of [iabiltty for all damages
for hodity injury sustained by fwo or more persons in
any single accident involving an instred auto. For
progerly damage, the [imit stated for each accident
is our total limit of liabifity for property damage
stistained in any single aceident involving an insured
auto.

These limits are the maximum we will pay forany

one motor vehicle accident regardless of the number

of;

1. insured persons;

2. claims made;

3. vehicles or premiums shown on the Policy
-Declarations; or ’ .
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4,  vehicles involved inthe accident.

‘Tha lighifity limits apply to each insured motor
veliicle as shown onthe Policy Declamations. The
insuring of more than one person ar aufo underthis
policy will not increase our Hability limits beyond the
amount shown for any one atito, even though a
separate premium Is charged for each auto. The
lirmiifs also wift not be increased if you hiave ofher
autoinstrance policies that apply.

In addition tothis limit, we will make an additional
amount available fo you or any resident relative if
such person sustains bodify fnjury or properdy
famage in an accident involving yeur insured atifto.
The additional amount is equal fo the sum of that part
of the limit on each additional Instred auto shown on
the Policy Declarations that doss not exceed the fimit
provided for the insured auto fnvolved in the
accident. This additional amotnt is the most we will
pay over the siated limit of liability regardless of the
number of:

1. insured persons;

2. claims made; or

3. vehicles invalved in ifie accident,

However, no one will be entitled to receive duplicate
benefiis forthe same elements of loss.

Bubjret tathe above limits of liability, damages

payable will be reduced by:

1. allamounis paid or payable by or on behalf of

. the owner or operator of the uninsurad auto, or
anyone sise responsible. This Includes all
sums pald under the bodily injury liabllity
coverage or properly damage lfability coverage

* of this or any other auto policy.

2. allamounis paid or payable under-any
Uninsured Motorists Coverage applicable to
the vehicle involved in the accident; and

3, allamounts paid becauss of the properfy
damage under Part 4 of the policy or any
similar coverage under any other policy.

4.. allamounts payable under any workers'
compensation faw, disability benefits law, or
similar law, Medical Expense Bengfits
GCoverage under this policy orany simifar
autornobile medical paymenis coverage.

Non-Dupfieation Of Benefits

No injured person will recover duplicate benefits for
the same elements of loss undsr this or any other
uninsured molorists insurance, including approved
plans of self-nsurance. .

- Proof Of Glaim; Medical Reporis

Any person making claim for bodily-injury misst give
us written proof of claim as soon as practicable. Any
person making claim for properly damage must
submit written proof of claim within 60 days, unless
we exiend ihis time in writing. All proof of claims
must include all defails we need to defermine the
amounts payable.

The insured persan may be required to take physical
examinations by physicians we choose, as ofienas
we may reasonably require. The insured person or
that person’s representative must authorize usto
ohtain madieal reporis or coples of racords. We may
also require any person making claim fo submit to
questioning under oaifi and sign the transcript,

Any person making claim for property damagé must
allow us fo inspect the darmaged properiy.

IEssistance And Gooperation

With respect ta the minfimum limits required by law,
we may require the insured person totake proper
action fo preserve all rights fo recover damages from
anyone responsible for the bodily infury or property
tlamage o the exient of our payment.

If There Is Other Insurance

if the Insured patson was In, on, getting into or auf of
a vehicle which is insured for this coverage undsr
another policy, coverage under this policy will be
excess. This means that when the insured person is
legally entitled to recover damages in excess of the
other palicy limit, we will pay only the amount by

which the damages exceed the limif of liabiliiy of that -

policy up tothe limit of liability of this policy.

i mora than one policy appliss to the accideniona
primary basis, the fofal benefits payable wiil not
exceed the amount the insured persan Is legally
entilled to recaver. We will bear our proportionate
share with other uninsured motorists benefifs.
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With respect io property damags, this coverage will
apply only after the fmit of any other collectble
instirance applicable to the damaged properiy has
been exhausted.” .

Our Righis Of Recovery
1. FFaninsured person has prosectifed to judgment
any suit against any person responsible, we wil
be entifled to an assignment of ihe judgment 16
the extent of payment under this instance.

© 2. Wewill pay eur proporiionate part of any
reasomable costs and expensss Incurred for any
recovery fothe extent of payment under this
insuranca, including reasonable atfomeys' fees.
However, we reserve the right fo refainan
attorney of our choice fo pursue a glaimio the
extent that claim is not in excess of the

, minimum limits required by law.

3. Ifaninsured person making a claim for property
damage under this insuranee is also enfitled to
other insurance or ather compensation for the
properly damage, we will not be obligated fo
pay a claim until the insured person has
assigned us the rights to the compensation, fo
the extent of payment under thisinsurance.

4, Ifwe make a payment under’ihis palicy and the
person to or for whom payment is made
recovers damages from another, that person
shall:

" a. hold in trust for us the proceeds of e

recovery; and
b. reimburse us tothe extent of onr
. payment.
Payment Of Loss By Us

Any amount due is payable fo the Insured person, fo

the parent or guardian of an injured minor, orfothe -

spouse of any instred person who dies. However, we
may pay any person lawfully entitled o recover
. damages.

Lenal Astions

No one may sue us under this coverage unless there
is full compliance with all the policy ferms, No action
atternpting to establish the liabifity of the uninsured
ragtorist may be brought under this coverage unless

AR

we are seived with coples of the pleadings inihe
manner prescribed by law. We have he rightio
appear and defend in the name of the uninsured
motorist in any suit which may affect our liabilily.

Conformity With Staie Siatule

These coverages are intended to be in full eonformity
with the South Carolina Uninsured Motorists Law. If
any provision of ihis coverage Is in conflict with such
law, the provision Is amended or eliminated fo
conform with such law.

Astion Against Us

No one may bring an action against us in any way
related fo the existence or amount of coverage, or
the amount of loss for which coverage is sought,
under Part 3—Uninsured Motorlsts Insurance,
Coverage SS, unless thers is full compliance with all
policy terms and, except as provided below, such
action s commenced wiihin two years after the date
of the accident.

¥ an Insured person commences a fimely action

against the owner or opertor of an uninsured avio fo

recover damages for loss arising out of the accident

and gives us wiilien notice of such action within 30

days after such action is commenced, an action

against us refated fo the existence or amount of
coverage, or the amount of loss for which coverage

s saught, may be brought more than twao years after

the date of the accident, butin no event lafer than

the earliest of the following to cceur;

1. oneyear after eniry of a final judgment or other
court order ferminating such fawsuft against the
cwner or operator of an uninstred auto; oF

2. one yearafter we deny coverage.

ff any instred person suses a person betieved
responsible for the accident without our writien

consent, we are nict hound by any resutiing
judgment. -
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Section I
Underinsured Motoiists Insurance
Goverage SU

Insuring Agreemenis

We will pay those damages that an insured person is
legally entitied to recover from the owner or operator
of an underinsured atto because of:

1. hodily Injury susiained by an instired person;
and

2. properly damage.

The hidily Injury or property damage must be
caused by accident and arise out of ihe cwnership,
maintenance or use of an underinsured auto.”

We will pay under this coverage only after the limits
of liabiffiy under any applicable liabifity bonds or
poficies, or any applicable uninsured motorists
coverage have been exhausted by payment of
judgments oF seftlements.

Insured Persons
1. yewand any resident relative.

2. any other person while in, on, getiing info or
out of an insured anto wiil yeur permission.

3. any other person whe Is legally entitled fo
recover becatse of hadily injury fo you, a
resident refative or an ocoupant of your
instred auto with yamr permission.

An insured auio is a motor vehicle:

1. described on the Palicy Declarations. This
includes the moter vehicle you replace it with.

92, you hecome the owner of during the polley
period, This additional mator vehiele will be
covered if we Insure all othier private passenger
motor vefifeles you own. You must, however,
tell us within 30 days after you acquire the
motor vehicle. Yau must pay any additional
premium. We must agres to insure the
additional mofor vehizle. Coverage will not

continug after 30 days if we are not nofified of
ihe addtional motar vehicle,

3. notowned by you or a resident refative if baing
femporarify used while your insured auto is
Being serviced or repaired, or if your insured
autois stolen or destroyed. The motor vehisle
must be used with the owner’s permission, i
cannot be furnished or available for the regular
use of you or any residesnt elative.

4. notowned by you or a resident relative, if being
operated by you or a resident relative with the
owner's permission. The motor vehizle cannot
be furnished for the regular use of you or any
resident relative.

2n Insuired aufo is not a mofor vehisle made
avaifable for publie hire by an insured parson.

An undetinsured anio is a mofor vehicle which has-
liability insurance ora bond in effect at the time of
{he accident in an amount at least equal fo ihe
minimura lirits required by the financal
responsibility law of South Carolina, but its limit of
liabifity is not enough to pay the full amount the
insured is legally entitled to recover as damages.

Jn underinsured anto is not a mofor vehisle which
is owned by any state or local government or agency.

Befinitions Used In Part 3 —Section 1
1. We, Us or Our means the eompany shown on
ihe Policy Declarations.

2. Bodily injury means bodily injury, sickness,
disease or death. .

3. Notor vehiele means a land motor vehicle or
fraller other than:
a. avehicle or other equipment designed for
use off public roads, while not on public

roads;

b. avehicle operated on rails or crawler
freads; or

¢. avehicle while used as a residencs or
preniises.

Page 16

Brand001394

69



70

4. Propsrly damage means damage foor
destruction of property of an instred person.

5. Resident means a person who physically
resides in your housshold with the infention of
continuing residence there. Your unmarried
dependent children while terporarily away
from home will be considered residents i they
intend to resume residing in your household.

6. You or Your means the policyiolder named on
the Policy Declarations and that policyholders
resident spouse. )

Exelusions —What Is Not Govered
We will not pay any damages an instred parson is
legally entitled to recover because of:
1. hodily injmy or property damage to any person
who makes a settlement with the owner or
.. .operator of the underinsured auto without our
writien consent., ’

2. hedily infury or property damage to any person
while In, on, geiting into, or out of an insured
auto while avaifable for hire fothe public. This
exclusion does notapply to shared expenss car
pools,

3. hodily infury or property damage to the exient
that banefits are paid, payable or required to be
provided under any workers' compensation or
disabilfiy henefits law.

4. properly damage if the payment would directly
or Indirectly benefit any insurer of properiv.

5. properiy damage fo the exfent that an insured

person has been compensated by other property
or physical damage insurance.

8 Bodily infury or properly damage arising out of
the pariicipation in any prearranged, organized,
or sponfaneous:

a. racing coniest:

b. speed conissi; or

g. use ofa motor vehicle af afrack or
eotrse designed or used for racing or high
performance driving,

RQ

or in practice or preparation for any contest or
use of this type.

. Limits Of Liahility

The limits shown on the Policy Declarafions are the
maxdimum we will pay for any single accident
involving an insured aufo. The limit stafed for sach
persait for Bodily injury is dur fotal limit of zbifity for
all damages because of hodily injury sustained by
one person in any single accident involving an
insured aufo including all damages-sustained by
anyone else as a result of that bodily injury. Subject
fo the fimit for sach person, the limit stated foreach
accident Is our fotal limit of lability forall damages
for bedily Injiny sustained by two or more parsons in
any single aceident involving an insured auto. For
preperly damage, the imit stated for each accident
is our total limit of liability for propetly damage
sustained in any single accident involving an insured
auto. This is the.most we will pay regardless-of the
number of:

1. insured persons;

2. claims mads;

3. vehicles or premiums shown on ihe Policy
Declarations; or :

4. yehicles involved Inthe accident.

The Underinsured Motorists Instirancs limits apply to
each insured motor vefiicle as shown on the Pelicy
Declarations. The insuring of more ihan one person
or aufo tmder this policy will not increase our lability
imits beyond the amount shown for any one atio,
even though a separafe premium is charged for each
auto, The limits also will not be increased if you have
other auto Instrance policies that apply.

In addition to this limit, we will make an additional

amount available ta you or any resident refative if

stich person sustains badily injury orproperly =
damane in an aceident Involving yaur insured auto,

The addltional amount is equal to the sum of that part

of ihe limif on each additional insurad auto shown on

ihe Policy Declarations that does not exceed the limit
provided for the insured autoInvolved inthe

aceident. This additional amount is the most we will
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pay overihe sta%ed limit of liability regardless of the
number of:

1. insured persons;

2. claims made; or

3. vehicles involved inthe aceident,

However, no one will be eniitled fo receive duplicate .

benefits forthe same elements of foss,

Subject tothe above limits of liabifity, damages

payable will be reduced by:

1. all amounts pald or payahle by or on behalf of

- ihe owner or operatorof the underinsured auto
or anyone else responsible. This includes all
sums paid or payable under the bodily Injury
lizbffity coverage or property damag llability
coverage of this or any other auto policy.

-2 - all amounts paid er payable under any
applicable uninsured motorists coverage. This
includes all ameunts paid under the Uninsured
Motorists Insurance of this policy.

3. all amounts payable under any workers'
compensation law, disability benefits faw, or
similar law, Medical Expense Benefifs Coverage
of this policy, or any similar automobile medigal
payments coverage.

4. all amounts paid or payable under any
Underinsured Motorists Goverage applicable toa
vehlcle, other than your insured auto, which the
insured person was in, on, getiing info, or out of
at the fime of the accident.

5. all amounts pald under Part 4, Protection
Against Loss To The Auto, of this palicy or any
simifar coverage uneer any other policy.

Any payment under this coverage will reduce any
amount that parson is entitled fo recover for the
same damages under Part | of this policy.

Non-Duplication Of Benefits

No injured person will recover duplicate bensfits for
the same efements of loss under this orany other
tnderinsured motorists insurance, including
approved plans of self-insurance.

Proof Of Claim; Medical Reporis

As s00n as possible, any person making claim must
qive us written proof of elaim, It must includs aff
dstails we may need fo deferming the amaunis
payahle.

The Insured person may be required fo fake physical
examinations by physiclans we chooss, as often ag
we Iy reasonably requirs, The insured person.or

* thdt person’s representative must auihorize us fo

obtain medieal reports or copies of records. We may
also require any person making elaim fo submit to
questioning under oath and sign the transcript.

Anyperson making claim for praperiy damage must -

allow us to inspect the damaged properiy.

Our Rights Of Recovery
1. ffan insured person has prosecuted 10 judgment

any suit against any person responsihl g wewl -

be entitled to an assignment of the Judgment fo
the extent of payment under this insuranca. We
will pay our proportionate part of any reasonable
costs and expenses incurred for any recovery to
the extent of payment under this instrance,
including reasonahis atforneys’ fees.

2 Ifan insured person making a elaim for properly
damage under this insurance s also enfitled to
other insurance or otfier compensation for the
Droperty damage, we will nof be obligated fo
pay a claim unfil the insured person has”
assigned us the righfs fothe compensation, to
the extent of payment under this insurance.

3. [fwe make a payment under this policy and the
person to or for whom payment is made
1BcOvers damages fromanotfier, that person
shall:

a. hold intrust for us the proceeds of the
recovery; and
b.  reimburse us tothe extent of onr

paymgnt.

I There Other Insurance

ffthe insured person was in, on, getiing Into or out of
a vehicle whichis insured for this coverage under
another policy, coverage under this policy will be
excess, This means that when the insured
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person is legally entitled to recover damages in
excass of the otfier policy lirnit, we will pay only the
arnount by which the damages exceed the limit of
iabiffty of that policy up tothe limtt of liability of this
policy.

If more than one policy applies fo the accidentona
primary basis, the toial benefits payable will nof
exceed the amount the insured person is legally
entitled fo recover. We will bear our proportionaie
share with cther underinstred motorists benefits.

With respact fo properfy damage, this coverage will
apply only after the fimit of any other collectible
isurance applicable to the damaged properly fas

. been exhaustad.

Payment of Lossby Us

Any amotmt due is payable to the insured person, fo
ie arent of giiardian of an injured minor,ortothe
spdisse of any insured person who dies. However, we
may pay any person lawfully entitled to recover
damagss.

Legal Astions
No one may stie us under this coverage unfess thers
s full compliance with all the policy ferms.

ff, af any fime hefore we pay for the loss, an Instred
parson institutes a suit agalnst anyone believed
responsible for the accident, we must be given a
copy of the summons and complaint or other
process. {f a suit is brought without sur wiitten
consent, we are not bound by any resufting
judgment.

Conformity To Statute
This coverage Is interded fo be in full compliance
withthe South Garelina Uninsured Motorists Law. If

policy terms and, except as provided below, such -
action is commencad within fwo years afisr the date
of the accident.

If an instred person comimences a fimely action
against the owner or operator of an uninsured aufofo
recover damages for loss arising out of he accident
and gives us wiitten notice of such action within 30
days after such action is commenced, an action -
againstus related to the existence or amount of
goverags, or the amount of loss for which coverage
is sought, may be brought more than two years afier
the date of the accident, but in rio event later than
the eailiest of the following fo ocour:

1. one yearafter entry of a final judgment or other
ot order ferminafing suech lawsuit against the
owner or operator of an uninsured auto; or

9, oneyearaiter we deny coverage.

If any insured person sues a person believed
responsible for the accident witfiout sur wiitlen
consent, we are not hound by any resuliing
Judgment.

Pari 4
Protection Against Loss To The Auto

Insuring Agiesments

The following coverages apply when indicated and a
premium for them is shown on ihe Policy
Declarations. Other information applicable to all these
coverages appears after all ihe coverage -
descriptions.

fuio Gollision fnsurance

Goverage DD

We will pay for loss to your instred aute or a non-
owned auto froma collision with another object or by

upset o that aute-or frailer- No deduetible-witl apply

_any provision of this endorsement gonflicls with that
law, it Is amended or eliminated fo comply withi the
law. .

Antion Against Us )

No one may biing an action against us inany way
related foihe existence or amount of coverage, of
the amotnt of loss for which coverage is soughit,
under Part 3—Underinsured Molorisis Insuranee,
foverage SU, unless there is fulf compliance withalt

/

1o loss to automobils safely glass.

Anto Comprehensive Insuranse

Goverage HH . .
We will pay for loss to an Insured aute not caused by
gollision. Loss caused by missiles, falling objects,
fire, theft or larceny, explosion, earthguake,
windstorm, hail, water, flood, malicious mischief or
vandalism, and rict or civil commotion Is covered.
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Glass breakage, whether or nat causad by collision,
and calfision with a bird or animal Is covered. Plastic
or other materals used by the manufacturer as
substifutes for glass will also be considered glass.

If by agreement betweenyou and us, the glass is
repaired rather than replaced, the deductible amount
will not be subfracted from a glass breakage loss. No
deductible will apply o loss fo atfomobile safely
glass.

Towing And Lahor Cosis

Coverage JJ

Wa will pay costs for labor parformed at the inftial
place of disablement and for towing made necessary
by the disablement of your insured aufo ora non-
owned anto. The total [Irmit of our Habliily for towing
and lahor caused by a single Joss is stated on the
Policy Deelamatlons.

Lease Or Loan Gap Coverage

Coverage LG

{t a premium is shown onthe Policy Declarations for
Lease Or Loan Gap Coverage, and if the amount you
owe under the terms of the auto Isase or loan
agreement on youy avfo exceeds the actual cash
value of the aute, then we will pay the difference
beiween these amounts in the event of a tofal loss
due to physical damage or theft of that anto. We may
pay you and the lessor or lienholder named-onthe
Poliey Decfarations.

- lease Orloan Gap Coverage applies only if you have
" both Auto Collidon Insurance and Auio
Comprehensive Insurance in effect under this policy
and the loss is covered under either coverage. This
coverage applies only {o the original lease or loan
written on your anfo and applies only if your aufo
was niot previously fitled. If, according to the
information yeu have given us, ifie Isase ot loan ends
during the policy period, we will stop this coverage at
the end of that policy period. However, you must tell
us if you want this coverage toend at an earfier date.

Repair Or Replacement Gost Coverage

Coverage BG
If a-premium is shown on the Policy Declarztions for
Repair Or Replacement Cost Coverage (Goverage RC),

73

it will be our option fo pay fo repair or replace the

aute fowhich Repair Or Replacement Cost Coverags
appliesas shown on the Policy Declarations for a
covered loss if yaut have purehased both Auto

Collision Insurance and Auto Comprehensive

Insuranee and efffhier coverage is applicable to the

loss. This coverage does not apply o loss caused by
fire, theft, larceny orflood. )

‘This coverage will confinue until the first policy
renewal afferthe coverage has heen in effect for
thres years. Repair Or Raplacement Cost Coverage
does nat automatically transfer fo any replacement
auto or additional auto acquired during the policy
period. This coverage does not apply to any other
vehicle, including, but not limited fo, additional
autos, replacement antos, or substifufe autos.

Renial Reimbnrsement Coverage

Coverage UU

If a premium is shown on the Policy Declarations for

Rental Reimbursement Coverage, and if you have an

autlo aceident, or the entire insured anto is stolen,

we will refmburse you for your cost of renting an

aute from a rental agency or garage. We will not pay -
more than ihe dollar amotnt per day shown on the

Pelicy Declarations. We wilt not pay mileage charges

or any eolfision damage waiver,

i an insured anta Is disabled by a eoffision or
comprehensive loss, coverage starfs the day of the
loss. ifife entire insured auto is stolen, coverage
beginsthe day you report the theft to us. Ifan
insured auto s driveable, coverags starfs ihe day the
auto is faken to a garage for repairs.
Coverage ends when whichever of the following -
ocours fist: ]
1. Ifaninstred anto is disabled by a coltiston or
comprehensive loss, completion of the repairs
o replacement of the anis;

2. iTaninsured auta is stolen, when we offer
settlement or your anta Is returmed to use; or

3. thirty full days of coverage.
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Sound System Goverage

Goverage ZA .

i a premitm is shown onthe Policy Declarations for
_Spund System Coverage, we will pay forlossioa
“sound sysiem.

Sound System Coverage applies only if Auto
Cornprehensive Insurance is in effect under this
policy. This coverage makes sound systems, and
antennas or other apparatus used specificatly with
fhiemn, instired propetiy under the terms of both Auto
Collision Insuranice and Auto Comprehensive
Insurance. The Himit of our liabilify for sach loss is
shown on the Policy Declarations.

Tape Coverage

Coverage ZZ .

ffa premitun is shown on the Policy Declarations for

Tape Coverage, we will pay Tor loss foany iapes,

compact discs or similar items used with anfo sound
systems. Coverage applies to proparty owned by yau

" ora resident refative that is in or on your insured

dutn atthe time of loss. The fotal fimit of gur liabiliy

for sach loss is shawn on the Policy Declarations.

This caverags appiies only if you have Auto
Comprehensive Insurance under this policy. Tape
Coverage makes tapes, compact discs, or simifar
ftemns Instred property under ystir Aufo
Comprehensive Insurance.

- Additional Payments We Will Make Under

Part 4 .

1. We will pay up to$200 for loss of clotliing and

- .. personal luggage, including its contents,

belonging to you or a resident relative while itis
in or upon your insured auto. This provision
does not apply if the insured anto isa travel-
frailer.

This coverage applies only when:
a. the lossis caused by collision and you
have purchased Auto Collision Insurance.

b. the enfire aufo is stolen, and you have
purchased Auto Gomprehensive
Insurance.

c. physical damage is done othe auto and
{ohe clofhing and luggage caused by

partfiquake, explosion, falling objests, fire,

lightning or flood and yau have purchased
Auta Comprshensive Insurance.

‘The amount stated under paragraph 1. Above is
the maxirum we will pay, regardless of the
number of vehicles instred.

If you have purchased Auto Colfision Insurance
or Auto Comprehensive Insurance under this
policy, we will pay general average and salvage
charges imposed when your insured auta is
belng fransported.

Insured Aufos

1.

2

Any auto described on the Policy Declarations.
This includes the four wheel privaie passenger
auto or utitity anfo you replace itwith if you
notify us within 30 days of the replacement
and pay the additional premium.

An additional Tour wheel privaie passenger
auto or utility auto you become the owner of
during the policy pericd. This awto will be
covered if we insure all other private
passenger aufes or niility autos you own. You
must, however, sl us within 30 days of
acquiring the auto. You must pay any
additional prarmium. We must agree fo insure
the ante. Govarage will not continue after 30
days if we are not notifled of the additional
auto.

. & substitute four wheel private passenger auto

or ufility aato, not owned by you or 2 resident,
temporarily used with tte permission of the
owner while your insured aufe is being
serviced or repaired, orif your Insured ante i
stolen or destroyed.

A non-owned four wheel private passenger
anto used by you or a resident relative with
the owner’s permission. This auto must not be
available or furnished for the regular usa of
yout or any resident.
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5. Atmiler while atfached fo an insured auto.
‘This trailer must be designed for use witha
private passenger aote. This frailer cannot ba
used for business purposes with otherthan a
private passenger aute or utility auts. Home,
office, store, display, or passenger trallers,
travel-frailers or camper unifs are not
covered unless described on the Policy
Declarations.

Definiifons Used In Part 4
1. We, Us, or Gur the company as shown onthe
Policy Declarations.

-2, Bafo means a land moforvehicle withat Jeast

four wheels deslgned for use on public roads.

3. Gamper urit means a demountable unit
designed fo be used as temporaiy living
quarters, inciuding all accessories built info and
forming a perinanent pait of the Gnif. A camipar
unit incfudes caps, toppers, canopies and all
sguipment and accessories bullt into and
forming a permanert part of the struciure,
However, a camper unit will not Inelude radioor
felevision anternas, awnings, cabanas, or
equipment designed to create additional ving
facilities while off a highway..

4, Wotor home means a self-propelled vehicls -

equipped, designed or used as a living quarters.

5. Resident means the physical presence in your
housshold with the intention fo eontinue living
there. Unmarried dspendent ehildren

temporarily away from home wjll be,considered
residents if they intend fo continue to liva in
your household,

6. Sound system means any devies permanently
installed inside your insured aute by balts,
brackets, or other similar means designed for:

a. voice or video fransmission, or for voics or

video recepiion; or
b. recording or playlng back recorded
’ material; or
¢. supplying power o callular or similar
telephone equipment,

10.

15

and which is permanently installed ina location
other ifian the one designed by the auio’s
manufaeturer for that device.

Asound system also includes antennras or other
apparaius In or on yaur insured auio used
spacifically with that system, if permanently
instailed. Apparatus does not includs sound
reproducing media such as compact dises or
cassetfe fapes. Asound system does not
inelude any equipment that s sxtemally
exposed except for antennas,

Travel-trailer means a irailer of the house,
cabin or camping fype equipped or usedasa
living quarters.

Utitity auto means an auto of the pliel-up body,
sedan delivery or panel truck type. This auta. -
must have a gross vehicle weighit of 10,000
pounds or less, according to mantiaciurer's
specifications.

You or Your means ffie policvholder named on
the Policy Declarations and that polieyholder’s
resident spotise.

Busiom paris or equipment means equipment,
devicas, accessories, enhancements, and
changes, ofher than those offered by the
mantifacturer of the auta specifically forthat
model, orinstalled by the auto dealership when
new as part of the original sale, which after the
appearance or performance of an aufo. This

does not includa ftems designed for assisting
disabled persons er items coyered under Sound

‘System Coverage.

Fxelusions —What Is Noi Govered

' Thess coveragss do not apply fo:
i

loss caused intentionally by or af ihe dirsction of
an insured person.

any anfa used for the transporiation of pecple or
property for a fee. This exclusion does not apply
1o sharad-expense car pools.

any damage or {oss restilfing from any ast of
war, Instrrection, rebellion or revolution.
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4. |osstoany non-owned auto used inaufo
business operations such as repairing,
servicing, testing, washing, parking, storing or
selfing of antos.

5. loss due io radicactive confamination.

6, 'damage resulting from wear and fear, freezing,
miechanical or electrical breakdown unlessthe
damage is the burning of wiring used to comect
slecirical components, or the result of other loss
covared by this pelicy.

7. ftires untess stolen or damaged by fire, malicious
mischief or vandalism. Goverage is provided If
the damage totires occurs at the same time and
from the same cause as other loss eovered by
this palicy.

8. loss toanysonnd system within ysur aufo.
Coverages under this Part also will not applyio
any apparatus in or onthe anio designed for use
with that system.

This exclusion will not apply if you have
purchased Sound System Coverage.

9. damage orloss to any tapes, compaet discs or
similar items. This exclusion will not apply if you
purchased Taps Coverage under ihis policy.

10. damage orloss toa eamper unit whether or not
motnied. This exclusion will not apply if the
gamper unit is described on the Policy
Declarations.

" 11. damage or loss fo appliances, furniture,
equipment and accessories that are not built
into or forming a permanent part of a metor
fiome or & travel-railer.

12, damage or loss to your mofor isme or your
{ravel-frailer while rented to anyone else unless
a specific premium is shown on the Palicy
Declarations for the rented vehicle.

13. loss or darmage arising out of the parilcipation In
any prearranged, organized, or spontaneous:
a. rmeing contest;
b. speed coniest; or

14

¢. 0se of 2 motor vehicle at a frack or
gourse designed or used for racing or high
performance driving, .

or in practice or preparation for any contestor
usa of this fype.

14, damage or loss to home, office, store, display,
or passenger frailers, or travel-trailers. This
exclusion will nof apply 1 the item Is deseribed
on the Pdiicy Declarations.

15. damage orlosstoany device that is designed
forthe detection of radar or laser.

16. damage orloss to any custom fumishings or
equipment in or upen any aufa or utility anio.
Custom furnishings include, but are not limited
to:

a. Special carpeting and insulaiion,
fifmiture, bars or television réceivers;
b. Facilities for cooking and sleeping;
c. Height extending roofs; or
" cuistom murals, paintings, or other decals
or graphics.

17. loss {oany costom patis or equigment
dasignad for racing which is installed in or upon
your insured aufo. This includes, but is not
fimited fo, nitrous oxide systems, roll cages, and
air infake modifications.

Right To Appraisal

Both you and us have a right fo demand an appraisal
of the foss. Each will appoint and pay a qualified
appralser. Cther appraisal expenses.will be shared
equally. The two appraisers, ora judge of a courtof
record, will choose an umpire. Each appralser will
stats the actual cash value and the amount of loss. If
they disagres, they will subrmit their differencesto
ihe umpire. A written decision by any iwo of these
three persons will defermine the amount of the loss.

Payment Of Loss By Us

W may pay for the loss in monsy, or may repairor
replacs the damaged or stolen propstiy. We may, a
any time before the loss Is paid or the property is
replaced, retum af our own expense any stolen

property, eltherto you or at our option fo the address -
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shown on the Policy Declarations, witfi payment for
any resulting damage. We may take all or part of the
properiy at the agreed or appraised value. We may
settle any elaim or [oss either with you or the owner
of the property.

Limits Of Liahility
Dur [imit of liabifily is the least of:
1. theactual cash valus of the properiy or
- damaged part of the propery at the fime of the
foss, which may include a deduction for
depreciation; or

9. the cost fo repair or replace the properly or part
folis physical condifion at the fime of loss using
parts produced by or for the vehicle's
manufacturer, or parts from other sources,
including, but not limited o, non- original
equipment manufaciurers, subject to applicable
staie la}Ns and regulations; or

3, $500, if the loss is foa covered frafler not
described on the Policy Declarations.

Any applicable deductible amount Is then subiracted.

If we, at its option, elects fo pay for the cost to repair
or replace the properly or part, eur liability doss not
inelude any decreass in the properiy’s value,
however measured, resulfing out of the loss and/or
repair or replacement. If repair or replacement
results in the betterment of the part,you may be
respansible, subject to applicable state laws and
requlations, for the amount of the beiterment.

The maximum we will pay fora covered [oss toany
- tustom paris or equipment is $1000.

An anto and attached trailer are considered separate
antos, and you must pay the deductibls, ifany, on
gach. Only one deductible will apply fo an auto witha
mounted eamper unit. If unmounted, a separaie
deductible will apply to fhie auto and camper uait.

When more than one coverage s applicable fo the
loss, you may recover under the broadest coverage
but not both. However, any Sound System Coverage
deductible will always apply.

17

Limits Of Liahility Under Lease Or Loan
Gap Coverage '

[fthe Policy Declarations indicates a premium charge
for Lease Or Loan Gap Coverage (Coverage L&), our
liit of Rability with respect to that coverage is the
amotnt yai owe tnder the terms of the auto leass o

. [oan agreement to which the-auto described on thie

Palicy Declarations is subject. The amount payable

will be reduced hy:

1. overdue payments and the financial penaliles
assocfated with those payments;

9. the fransfer or rollover of a previous
outstanding Iease or loan balance from another
vehicle fo the original lease or foan for the
autn described on the Policy Declaraiions;

3. the dollar amount of unrepaired damage which

occurred prior fo the tofal loss of your ante,

and .

4. all refunds paid or payable to you as a result of
the sarly termination of the lsase.orloan .. |
agresment or, fo the extent financed, asa
resulf of the satly termination of any warranty -
or extended service agreement on your auio.

Limits Of Liahifity Under Repair Or
Replacement Gosi Goverage

i the Policy Declarations Indicates a premium charge
for Repalr Or Replacement Cost Coverage (Coverage
RE), itwill be anr option fo pay to repair or replace
the autato which Repair Or Replacement Gost
Coverage applies as shown on the Policy
Declamtions fora covered loss, subject toihe
applicable Auto Collision Insurange or Auto
Comprehensive Insurance dedustible, but withou 2
deductible for depreciation. This coverage does not
apply 1o loss caiiséd by fire, theft, larceny or flood.

However, the most we will pay for the loss will be the

lesser of the:

1. Costof repair or replacement of the property or
part using paris manufactured by or for the
vehiele's manufacturer or parts from other
sources, including, but not lirited to, non-
original equipment manufacturers as permitted’
hy state laws and regulations.

9. Costof answ anto of the same make and
model with the same equipment. If an aufo of
the same make and modef with the same
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equipment Is not available, ihie new anto must
be of similar size, class, body fyps and
squipment. A new ante is an auto that has not
been previously titled and is of the lafest
mode] year avaifable at the time of the loss.

Wa reserve the right o repair, or fo raplace the
damaged properiy, orto pay forthe loss In money. i
we, af ifs option elects o pay forihe cost {o repafr or
replace properly or parts, Allstate's liabfity dogs not
include any decrease in the properly’s valus,
however meastred, resulfing from the loss and/or
repairor replacement.

In no event, shall an insured person be entitled to
recover for the same element of loss under both
Repair Or Replacement Gost Coverage and Aufo
Collision Insurance or Repair Or Raplacement Cost
Goverage and Auto Comprehensive Insurancs,

If There Is Other Insurance
[ there s other insurance covering the foss af the
fime of the accident, we will pay only our share of

any damages. Our share is defermined by adding the

fimfts of this instranee fo the limits of all other
instwance that applies on the same basfs and finding
the perceniage of the tofal that our irifs represent.

When this insurance covers a substiuie auta or non-
owned auto, we will pay only afier alt ofher
callectible insurance has been exhausted.

When this instrance covers a replacement auto or
additional auto, this policy will not apply it you have
ather collectible insuranes.

lease Or Loan Gap Coverage is excess uverahy offier
collectible insurance.

Astion Againsi Us

No ane may bring an action against us inany way
related tothe existence or amount of coverage, or
the amount of foss for which coverage is sought,

under Pari 4—Proteelion Against Loss o The Aule, -

unless thers is full compliance with alf policy ferms
and such action Is commenced within one year after
the date of loss.

716

Subrogation Righis

When we pay, your rights of recovery from anyona
else become ours up to the amount we have paid.
You musi profect these rights and help us enforce
them

What You Must De I There Is ALoss
As soon as possible any parson making claim
st give us writien proof of loss. It must
include all details reasonably required by us. We
have the nght toinspectihe damaged properiy.
We may require any person making elaim o file
with us a swom proof of loss, We may also
requira that person fo submit to examinations
tnder cath.

2. Protect the aute from further loss. We will pay
reasonabls expenses fo guard against further
loss. If you do nat profect the auto, further loss
is not covered.

3. Report all theft losses promptly to the police.

Loss Payable Clause

[ a Lienholder and/or Lessor are shown on the Policy
Declarations, we may pay loss or damags under this
policy fo you and the Lisnholder and/orLessoras its
interest may appear, excepl;

1. Where fraud, misrepresentation, material -
omission, of intentional damage fas been
-commitied by or at the direction of you.
2. Wnen the vehicle{s) Is intenfionally damaged,
destroyed orconcealed by or at the direction of
YOIt OF any awner.

3. When yau or any owner makes fraudulent
statement(s) or engages in fraudulent conduct in
connaction with any accident or loss for which
coverage is sought.

The Lienholder and/or Lessor must notify us of any
change in ownership or hazard that is known.

If you or any owner fails to render proof of Joss within
the time granted in the pelicy, the Lienholder and/or
Lessor must do so within sixty days in the form and
manner deseribed in the policy. The Lisnholder
and/or Lessor are subject to the provisions of the
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policy relating to appraisal, fime of paymentand
b_ringing suif. *

We may cancel ihis policy according to its terms. We
will notify the Lienholder and/or Lessor at least ien
days piiorio the date of cancellation ihat the
cancellation Is effective asiothe inferest of the
Lienholder and/or Lessor, Whensver we pay the
lienholder and/or L essorany sum for Ioss or damags

under this policy, we will be subrogated to the extent
of payment to the rights of the party to whom

- payment was mads. However, these subrogation

, provisions must In no way Impair the tights of the
Lienholder and/or Lessor to recover the full amount
of its claim fromthe Insured.

The Lienholder and/or Lessor have no greafer rights
smder the provisions of the poligy than the insured.
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Policy Endorsement

- The following endorsement changes your poficy. Please read this doenment earefully and keep it with your
palicy. .

Dividend Provision— pouze

You shall be entitled fo parlicipate in a distribution of any stiplis of Allstate to the extent and upon the
conditions fixed and determined from time fo fime by its Board of Dirsctors in accordance with the provisions

of any applicable faws and regulations.

Brand001405
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'STATE OF SOUTH CAROLINA ) INTHE COURT OF COMMON PLEAS

) TWELFTH JUDICIAL CIRCUIT
COUNTY OF FLORENCE ) Civil Action No. 2014-CP-21-45-644
RN ! ’
Larry Brand, )
) -I‘ &, ic;g_*
Plaintiff, ) xe.—;f,: ol
) .
vs. ) o>t o
) REPLY TO AMENEE]D
Allstate Insurance Company, ) COUNTERCL A%@E =
) c‘)ﬁ‘— res
Defendant. ) o
) g

Now comes the Plaintiff, Larry Brand, by and through his undersigned counsel,
hereby mekes the following RTepIy to the Amended Counterclaim of the Defendant:
’” 1. Any allegations not herein specifically admitted are hereby denied.

2. Plaintiff specifically denies the allegations in paragraphs No. 30, 31, 32,
33, 34, 35, 36, 37, 38, 39, 40, 41, 42, and 43 of The Allstate Policy and demands striot
proof thereof.

3. Plaintiff specifically denies the allegations in paragraphs No. 44, 45, 46,
47,48, 49, 50, 51, 52, 53, and 54 of the Counterclaim and demands strict proof thereof.

WHEREFORE, the Plaintiff having fully answered the Counterclaim of the
Dcfendant herein, Plaintiff prays judgment for actual, consequential, and punitive
damages against the Defendants in an amount to be detea:mmed by a jury.

WUKEL LAW FIRM

/7 /éé/

PATRICK J. MCLAUGPE]N

f@ﬁomey for Plaintiff
P.O. Box 13057
Florence, South Carolina Florence, SC 29504-3057
- ' Telephone: 843-669-5634
March Q Q 2015 Facsimile: 843-669-5150

Patrick(@wukelalaw.com

‘&

}
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82 STATE OF SOUTH CAROLINA

) IN THE COURT OF COMMON PLEAS
. : )
COUNTY OF WILLIAMSBURG* ) Civil Action No. 2014-CP-45-00644
LARRY BRAND,
Plaintiff,
Vs, MOTION AND ORDER INFORMATION
FORM AND COVER SHEET
ALLSTATE INSURANCE COMPANY,
Defendant.
Plaintiff’s Attorney: Defendant’s Attorney:
Patrick J. McLaughlin John S. Wilkerson, I
" Wukela Law Firm 40 Cathoun Street, Suite 200 (29401)

P.O. Box 13057
Florence, SC 29504-3057
Phone: 843-669-5634

P.O.Box 22129
Charleston, SC 29413
Phone: 843-576-2801

Fax: 843-669-5150
Email: patrick@wukelalaw.com
Attorneys for Plaintiff

Fax: 843-577-1649
Email: jwilkerson@turnerpadget.com
Attorneys for Defendant

XI MOTION HEARING REQUESTED (attach written motion and complete SECTIONS I and IlI)
[ ] FORM MOTION, NO HEARING REQUESTED (complete SECTIONS II and TII)
[ 1PROPOSED ORDER/CONSENT ORDER (complete SECTIONS II and II)

SECTION I: Hearing Information
Nature of Motion: Notice of Motion and Amended Motion for Summary Judgment
Bstimated Time Needed: 15 Minutes Court Reporter Needed: X| YES /[ [INO

SECTION H: Motion/Order Type
Written motion attached
[ 1 Form Motion/Order
I hereby move for relief or action by the court as set forth in the attached proposed order.

/\{\f')/}\ L.DS_,/ 1 ]u/L/ L/\A/“/u/ [l!25115

Slgnature of Attorndy for [ |Plaintiff / [X]Defendant Date submitted

SECTION I: Motion Fee
PAID — AMOUNT: $25.00 .
[L1EXEMPT: [ _]Ruleto Show Cause in Child or Spousal Support
(check reason) || Domestic Abuse or Abuse and Neglect
[] Indigent Status [ ] State Agency v. Indigent Party
[1Sexually Violent Predator Act [ | Post-Conviction Relief
[ Motion for Stay in Bankruptcy
[ ] Motion for Publication [ | Motion for Execution (Rule 69, SCRCP)
[_] Proposed order submitted at request of the court; or,
reduced to writing from motion made in open court per judge’s instructions
Name of Court Reporter:
[] Other:

JUDGE’S SECTION
[_] Motion Fee to be paid upon filing of the attached order. | JUDGE;

[ ] Other: . CODE: Date:

CLERK’S VERIFICATION
Date Filed: Collected by:
[ ] MOTION FEE COLLECTED:
[ ] CONTESTED —AMOUNT DUE:
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS
k THIRD JUDICIAL CIRCUIT
COUNTY OF WILLIAMSBURG Civil Action No. 2014-CP-45-00644
LARRY BRAND, _
NOTICE OF MOTION
Plaintiff, AND AMENDED MOTION
FOR SUMMARY JUDGMENT
¥YS.

ALLSTATE INSURANCE COMPANY,

Defendant,

TO: PLAINTIFF ABOVE NAMED

YOU WILL PLEASE TAKE NOTICE that 10 days after service of this Notice upon you
or as soon thereafter as counsel may be heard, the Defendant, Allstate Insurance Company will
move before the presiding Judge of the Court of Common Pleas for Williamsburg County for an
Order pursuant to Rule 56 of the Soﬁth Carolina Rules of Civil Procedure granting defendant
summary judgment in its favor, entering a declaratory judgment in its favor on the following
grounds:

1. The policy atissue propesly and lawfully provides that damages payable under the
policjr will be reduced by all amounts payable under any workers® compensation law.

2. The terms and coﬁditions of the policy at issue provide.that coverage under the
policy will be excess over the underinsured motorist coverage provided for the vehicle Plaintiff
was driving at the time of the accident. The policy further pré)vides that Allstate “will pay the
amount by which the damages exceed the limit of liability of that policy up to the limit of
liability of ﬂ;u's poiif:y.” Since the case was settled for an amount that clearly reflects that the

damages sustained by the Plaintiff do not exceed the limits of underinsured motorist coverage

TPGL 6773943v1
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provided by the insure for the vehicle Plaintiff was driving at the time of his injury and damage,
no underinsured motorist coverage is available to the Plaintiff in this case. -

3. All other defenses set forth in the Defendant’s Answer and Counterclaim.

4. This court lacks subject matter jurisdiction over the dispute as there is no
justiciable case or confroversy existing between the parties that his ripe for J;udicial action. The
Plaintiff’s assertion that the matter has a value in excess of the amount of the total settlement fo
date as set forth in the Coinplaint is totally speculative until a judgment has been obtained in the
underlying action.

This motion will be based upon the Certified Copy of the Policy attached hereto as
Exhibit A, the pleadings and discovery in this action, , and such affidavits and other evidence as
may be presented to the court, and applicable law.

Respectfully submittéd,
R, PADGET, GRAHAM & LANEY, P.A.
\ 4L
" Jobh/S. Wilkerson, IF—
_ alhoun Street, Suite 200
ost Office Box 22129
Charleston, South Carolina 29413-2129
Telephone: 843-576-2801 (direct dial)

" Facsimile: 843-577-1649 (direct fax)
Email: jwilkerson@turnerpadget.com

Charleston, SC -
December 2_\71, 2015

TPGL 6773943v1
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STATE OF SOUTH CAROLINA | IN THE COURT OF COMMON PLEAS
: THIRD JUDICIAL CIRCUIT
COUNTY OF WILLIAMSBURG Civil Action No. 2014-CP-45-00644
LARRY BRAND,
. CERTIFICATE OF SERVICE
Plaintiff,

vs.
ALLSTATE INSURANCE COMPANY,

Defendant.

I hereby certify that_thisc,&.% day of December, 2015, a copy of Nofice of Motion and
Amended Motion for Summary Judgment have been served upon other .counsel of record by

placing same in the United States Mail, postage prepaid, to:

Mr. Patrick J. McLaughlin
Wukela Law Firm

P.O. Box 13057 .
Florence, SC 29504-3057

”\”)/d D, szf—

ApnlD Hager

TPGL 6773943v1
83
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Yottre in good hands,
CLAIMi: 0211146030

To Whom [t May Concern:

I, _Patvicia Torres

employee of Allsiats Insurance Company Irving, Texas,
do ceriify that the enclosad Is a copy of polisy and or declaration page for the ahova

olalm’ number showlng the coverages that were on the polley at the fime of Ioss
of 01/27/2010

» The enclosad copy ef policy and or daelaratlon
page was piinted and malled *Zhreugh Allstate's Ouiput Procsssing Genter

’%A#S’

/C!'alm Suppori

Sfate of Texas, County of Dallas
Onthis____ 260" dayof Tune
- - appeared _ Patrioia Torres

2014, befors ms psrsonally
to me known to be the person who exacuted the

foregoing instrument and acknowledged that he/she executed the same as a free aot
and deed,

'
.

> y Qf/mﬁ
v)?’
otaty Piblio -
JERWIFER NICOLE ROBERTS e

2 Wolary publlc, Slole of Toxas |
My Commission Explras
Jupe 20, 2014,

N

)

]

2} o?
TR
"Jhﬁzn

i

181

ST,
W07,
o

i ﬁ(\(‘*

i

e
Z

G523 EXH[BH A
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N~

E Clavepdon Ins Age
1546 Main St Pob 441
Turbeville SC 29162

QUEDUIEE ST e Bheck S
~Verlfy the vehicles and divers Hsted on
the Pollcy Declaralions and [0 cards,
Glteck 15 yehicla identlfication number
{VIN} isted on these documants; lis
';ccmacy could sffest your premivm,

oW YoU Gan pay your premium even
bafmw:ur bl?l 3 [ssua% visit
alistala.com or call 1-800-Alislals @,

HIT sl Pl by Eag it P e L sl T Impariznt: Please nols it (his malllng Is
i chg [ttt huliihjoy Imul il poran: Plass sole et s mallg
cs elle Brand won'l corlians unless wa recalve e

T Larry Brand raquired payrment before tha pollsy
affsciive dals and Hme Hsted on tha
- enclosed Polloy Daclaralions.

Thank you for being a leyal Allstate customer — we've delighted fo have you with us!

Here's Your Allstate Auto Insnrance Renewal-Offer

We'ra pleased to offer {o continue your Allstate Indemnity Company auto policy for another

six months, 50 you can continue gettmg'

= Quality coverage at compstitive prices

*  Access fo our knowledgesable, he!pful agent network

» The peace of mind of knowing your insurance provideris one of the most exyerienced
In the industry

What's Tn This Pacliage?

‘This mailing package contains your insurance doctments, including your Renewal Policy
Declarations—which Jists your coverages, coverage limits, premiums and any discounis
you're receiving. You'll want fo review the Po[xcy Declarations to make sure you're
comfbrtable with the coverage choices you've made. Please store all of these documents
with your other important papers. .

Your Insurance Identification Cards, Billing And Rencwing '

Be sure to replace the Insurance [dentification cards you currently have with the enclosed
cards no fater than your policy's effective date, Your bill will be sent separately. But note
that if you're enrolled in the Allstate Essy Pay Plan, you won't receive a bill. Instead, we'll
send you a sfatement detailing your payment withdrawal schedule.

Rznemng your coverage fs simple—ijust make sure we receive the required premium
payment when it's due,

(over)

T o

Brand001364



Have Questions? Please Contact Us ,

Dive me a call af IOODDZIOOE you have any questions or ifyou see something that
needs updating—coverages, limits, deductibles, drivers, vehicles, Cor online services, such
as making a payment or viewing policy information, you can regisier at the Customer Care
Center on alistaleldom. And for [hour-a-day, T-day-a-week service and tnformation, Just
call I-010HA DOOPATE® O-D OO0 0nn, :

We Appreeiate Your Business

‘Thanks agaln for choosing Allstate — where yau get more thah great coverage and service,
You get Allstate's 7Dyears of business experfence behind you, plus the freedom to manage
your policy your way.

W- 1. Cows

E Clarendon Ins Apc '
Your Allstate Agent

orI2RNsE CX0H Idstmaibaasel Draazies 162001

Brand0o1365
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AUTO *330521603078500101* Ity 2xed

W

Allsiaie
Automohile
insurance

A Quivk Buide {o This Package

* PROOF OF INSURANGE eARD
Allached at s right Is ape Proof of Insurance
Card for each venlcls wilh Vabliity coverage.
Please keep this card with your of all times as
evldenca of Insurance,

* POLICY DECLARATIONS
The Polloy Declaralions sentlon contalns defalfed
Informatlon about your polley such 3s drivars,
vehicles, coverages, llmits, and premiums,
Please {3ke a momsnt to chesk this Informatlon.

* IMPORTANT NOTIRE
The Imporiant Nolice seoifon provides you with
explanations about Insurance fssues or any ofher
-Foﬂcy Informallon thal we think may bs halpful
a you,

* GUESTIONS
Do you have any questions about this package?
Just czll your Allstale agent - or call the
Allstale Gustomer Informallon Center al
1~B00-ALLSTATE (1-80D-255-7828),

This Is nat a K,

IDSG

AR

2002

Plaase use the printed Insurancs Card(s) below,

- Please use the printed Insurance Card(s) below,

Souih Garelina
Autormokile Instirance
Identification Card

Allstate Indemnlty Company

Eslallg Brand
Or Earry Brand

YEARJ ARES MODEL
99 Ford Truck F160
VEHICLE 10 HUMGER

PONCY HUSER
8 53790366 B1/22
EfFEDTIVE AT

tij22fio . TFTRXTBLEXNEORE08

EXPIRAYION DATE
b7/22fin
Kezp this card with you stall thes as evidencaof insuanca,

South Garolina
Automobile Insiance
[dentification Gard

Allstate Indemnity Gompany

Eslslis Brand
Or Lagv Brand

POLICY HULBER YEATL/ AKE/ HDDEL
3 63700356 01/22 45 Bulck Randezvons
EHEGIVE DATE

VEHITLE 10 HUNMEER
v1/22fig 8G65DA03ER5S565458
EXPIRATICH DATE
07j22{18 .
Kerp (N card with you alal mes as svidencg of Insurance,

Brand001366



1 yout fiava an accldent or loss:

Gelmedical aitentfon H nsadad,
Holity the polics fmmednlely.
Olnzin names, ddressss, ohons numbers [work & humza amd flcepsa phlo
numbers of oll parsons Involved Tncfudlag passengers and wilnssses,
Goll 1-800-ALLSTATE ©(1-800-255-7828),
fogon lo allsfale.comor contact your =pent of produzsr
355000 as possibla,
E Clarndon fasdpe
{843} £52-850]
1546 Aaln 51 Pols 441
Turhevills SG 29§62
‘The covzrags providad by yorr policy mests Satih Carlina's misfmum
{inanclal responsitlliy requimnanis,

il you have an acsldent or loss:

<

L 4
*
L 4

Galmadleal atientlon 1f needed,
Notify the police immedhlely,
Obtsln names, addresses, phone nuntbers {woik &hnmz3 and eense phlp
aumbors of 2lf parsons Involved Includlap passengsrs 2nd wiinesses,
Call §-800-ALLSTATE 9(1-555455-75251.
logon {0 alfslale.comor conlact your agen orproguesr
25 5000 85 possible,
%!;Jmndun Ins _Auc

3
gsdﬂ Main Sl Poh 441
Tuibsville SG 29162 Co.
Tho coverzpa pravidad by your polley moofs Soulh Caralina's minfmem
{InaneYa] tasponsibtity reqlliamenls,

Brand00i367
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Allstaie Indemnity Company

RENEWAL
Auio Policy Declarations

The company fssulnyg ihe polisy is: Alistate ndlemnily Company
2775 Sanders Road
Norihibrook, 1L 60062-6127
1-800-ALLSTATE ® (1-800-255-7828)

Summary
NAMED INSUREB(S) - YOUR ALLSTATE AGENT IS YOUR BILL
Esfella Brand E larendon [rs Age fisls your payment oplions,
Or Lany Brand (848} 653-8501
1646 Maln Sl Pob 441
Turheville SGC 29162
POLICY NUMBER FOLICY PERIOD
B 63 790356 01/22 Jan, 22, 2010 Io.July 22, 2010 al42:01 am. standard fims
DRIVER{S) LISTED* DRIVER(S) EXGLUDED
Eslella Lany None .
VEHICLES GOVERED VEHIGLE 1D NUMBER LIENHOLDER
1. 89 Ford Twek Fi50 TFTRA18LXXNBURBDE Cllifinenclal Avto
2, 05 Bulck Hendazvous 3B5DA03E255505458 Gapiten Dpa Avfo Fin
Total Premium '
Premilum for 88 Ford Truck Fi50 $803.42 -
Premum for 05 Bulck Rendezvous : $921.93
TOTAL §1,725.85

Y Your tolal pramivm relfscls a contbiaed discounl of $623.77
Your Polloy Effecilve Dala Is Jan. 22, 2019

AUTO *05D003%032150302950)502"

e -

Brand001368
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Allsfat& Indemnity Gompany

Polfcy Numbers 8 63 730356 01/22 YourAgenls E Clarendonins Age (843) 658-8501
Pollcy Effsclive Dals: Jan, 22, 2010

COVEBAGE FOR VEHIGLE £#1

:1889 Ford Trusk F150

COVERAGE LTS DEBUGTIBLE FREMIUM

Aulomobile Lisblilty Insurance ) $155.29

o Badlly Infury $25,000 each person ot Applleatls
$50,000 gach acoidant

€ Propely Damage $25,000 each acoldent HNot Applfcabls $67.55

Uninsured Molordsts Instrance : 2418 . &

= Badily Injury $25,000 eaclt person Not Appilcable *
$50,000 each aesident

< Propetiy Damage $25,000 each actldent $200

Underlnsured Motorlsls Insirance Nol Applicable $65,32

+ Bodlly [o]ury $25,000 each person -
$50,000 sach aesident

* Properly Bamzge $25,000 each accident

Auto Gollislon nsurance Actual ash Value $500 $201.20

Afito Gomprahensive Instrance Actugl Cash Value $250 $201.57

Towing and Labor Costs Coverage  $50 gach dlszhlement Hot Applicabls $6.50

Rental Relmbursement Goverage uplo§s0  perdayfor No! Appifcablo $81.80

] a maximum of 30 days 3 .
Yotal Premlum for 88 Ford Truck F150 §603.42

DISCOUNTS  Your premium for fhis vehicle reflects the following discounts:

' Mulilpfe Gar - §7145 Anilock Brakes $47.10
Praferred Indemnlly $110.39 Home Qwasrship $32.92
Loyalty $82.02 .
RATING INFORMATION

This vehicte Is driven 10 - 20°miles 1o work/school, adult 2ge 55, wiil no wnmartded drlver under 25

Wiz | FA08 2
prert -2 R < 1=
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Allstate Indemnity Gompany

Polloy Humbar 18 63 750555 1}77F)
Palley Effsciivg Dals: Jan, 22, 2010

Your Agsnlt E Clarangon InsAge {B43) 6538501

GCOVERAGE FU};l VERICLE £2
2005 Buick Rendezvons
COVERAGE LS DEDUCTISLE PREMIUM
Automoblle LEabllity Instrance $162.21
* Bodily Injury $25,000 sach person Not &pplleabls

250,000 eaclt acoldent
* Properly Damage $25,000 &ach aooldent Not Applfnabila $70.51
Uninsored Matorlsts Insurancs $24.19
* Bodlly Infury $25,000 each person Hok Applicshle

. : $50,000 gach acoldent

* Property Damage $25,000 Baeft acofdent $200
UnderTnsured Molorlsts Insurance Not Applisable 865,32
* Bodlly Injury $25,000 each person

$50,000 each aceldent
¢ Properly Damage £25,000 each accldent
Auto Goliislon Insurance Acloal Cash Valus $500 $221.26
Aulo Gomprahensivs Insurancs Aclual Gash Value $250 3218.83
Towing and Labor Cosls Coveraga %50 8ath dizablement Hot Applioahls $6.50
Renfal Relmbursement Coversga upla$50  parday for Not Appilcabla $120.78

’ a maxlnium of 30 days .

Leass/Lozn Bap Goverage Not Applicable $32,35
Tolal Premium for 05 Bulck Rendezvans $921.03
DISCOUNTS  vour premlurm for hls velicla seftests the followlng disoounis:
Multiple Car $71.97 Anlllock Brakes
Preferred Indemnlfy §124.45 Home Ownarship

Loyally

RATING INFORMATION

$37.12

This vehicle Is driven 10 - 20 milss o work/school, unmanled female age 23, lmilsd vsa

0 *510903503 500503°

L -

92

Dibtpclag 3501
Deetzzlar 16,200

Paps
seonsaen
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;ﬁllsta’te Indemnity Company

Folloy Humber ;8 63 790366 6122 YourAqenl: EClarendonigsAge (843) G53-8501
Palfoy Elfecliva Datas Jan. 22, 2010

. 3
Your Policy Documenis .
Your aulo pollcy censlsts of tis Polley Dacharalions and ths docurnents Hsled below, Pliase keap Them fapether.
- Renewal Offer Guaraufes form AUF2352 - Soult Careling Aulo Pollcy form PDU4G-1 '

- South Cerollna Dividend Pravisian form POU7S

IN WITNESS WHEREDF, Allsiale has cavsad s polfcy to be slgned by lis Secretaty and ifs President al Norihbrook,
iiingls, and If required by skle law, ihls policy shall not ba binding tnless counterslgned on the Poliy Declaralions by
an avlhorized agen! of Allstate. .

:E(L A ' ,{ C/\:B\_/- W\ k‘ (\“{, Mﬂ\
Frederick F. ripe O*U'b
President Mary J, MeGlnn

Secralary

Tabsziba 13e] s*;ﬂ;gg q

paoriE 1R

Brand00137]
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Allsiate Indemnity Company

Polioy Number: g 63 738356 uvzé YourAgenf; E Claranton Ins Ags (643) 659-8501
Puolloy Effscilvs Dale: Jan. 22, 2010

Important Notice
Allstate’s Privag y Palicy _

At Allstafs, we vajus youas a cuslomer and share your concemms abant privacy, To belp you mndsrstapd how wa {reat {he
nonpublic personal information { &ustomer Information’) that we obtaln Trom you or other saurees In the course of providing
you v/ith produsts and services, this notiee describes our use and prolection of {fiat Information,

vie wantyou to know that Allstate Tespzsis your privacy and prolecls yau

Whether you're dolng busigess with us trough your Joga] agent orbroker, our Guslomer Information Conter, or afistale,zom,
r Information, -

Ws do not sefl cusfomsr Information,

*  Wadonolshare your sustomer Information wily PErsons, companles, or organizalions oulsids of Allstate tha}
would uss that Information o contagt you about thelr own producls and servicss,

*  Weexpecl persons or organlzations that provids servicas on oty behall 1o kesp customer Information conlldsnifaj
and to psa It only 10 pravide the serviges wa've asked themrto periorm,

*  Within Allstate, ws communloata to our employees regarding the need ko prolect customer Information, and wa've
] astablished physleal, elsctronte, and prozedira] safequards fo profect customar lnformation,

Below we‘ve provided answers to queslions Hiak might bs o Your mind ragardlng privacy, You may be wondering..,

Whal dowe do will Your cuslamer nformslion?

Alskate does not sglf your customer Informatlon, or madical Informatlon, Io anvons. Nor do wa shara it with companles or
organlzztlons onlsids of Alislale Ihat would vsg fhat Information {o contact Yyou abat thelr own producls and seivices, If
that praclioe were evar fg changs, wa would, of courss, offer you the shillly to opt out of [hls type of Information sharing,
and wa would offeryou the opt-oul with Hms for you o fespont before {he changs In our piaclice taok place,

Youragent or hroksr may use cuslomer Informailon lo help you with yoor overall Insirance firogram, We may also
communlcafe with you about progucls, fealures, and options you frava expressed an Intsrost In or thal we hallevs may ba of
Intarsst to vou, Wa may, without authosfzation hut only as permlllsd-ar rBultad by faw, provida-cuslomer information fo
Persons or organkzations both nslde and gulside of Allstats fo fullll 2 fransactlon You have rsquesled, service your pollcy,
market ovr producls to you, Investlgate or handlg clalms, delect or pravant fravd, pariiclpafe In instranca supporl
organtzatlons, or comply with lawid requests from regufalory and law enforoement atlhorilies, Thesa [BISOns or
organlzations may Include: our affilaled companlas, companles thal parform markellng services on oyr behall, other
{anclal Insiwilons with which we hava a Joln} markeling agreement (or the sale of our own producls, and your agent or
braker,

Witat kind of customer Information do We.hiava, and where did wa el Jt?

* Mush of ths customer Information Ihat wa hiave about you comss slreclly from you, Wisn submiiting your applicalion or
1equas for Insiirancs or ofher producls ang serviges we offer, or requesiing an Instrance quots, you may give s
Informatlon such as your mme, adotess, and Sockal Securily number, We keap Information ahout your (ranszetfons with oup
afflifates, othsrs orus —forexample, the lypes of produsts and seqvises you pirchase fram U5, premlums, aceount
balances, and payment hisfory.

We also may collee! Informallon from onlslds sources, Includlng consumer rsparilng agenclas and health cars providess.
This Information may Include loss Informatlon vepors, molor vehiple teports, credit reposts, and medlgal Informalion,

Page {
AUTO 610003 31 21603029500504*
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Allsiate Indemnity Company

Pollsy Rummbar : 8 §3 790366 01/22 YourAgenl: EClatandonlnsAfic (843} 658-8501
Polley Efiaclive [afe: Jan. 22, 2010

How do we protest yaur costomer Informetion? :

When we share customer Information with compantes working on Aflslafe’s behalf, ws expeot tose companles to use {iat

Informallon onfy o provids the servies wa have asked fem to parform, Wilhln Alislats, ciistomer Information Is avallable to
. Thosa Indlvidyals who may need fa use It to fulfll and service Hie needs of Alistate cuslomers. We communleate (e peed o

protect cuslomer informallon (o all employses and agents, especlally fhose Individuals who hava acoess fa It, Plus, we've

established physloal, eleclronio, and procedural safaguards fo prolest customar Information,

Finally, should your refatlonship with Allstats end, your customer Information vill remain protected In 2csordznge Wil oor
privacy pracliess a5 ottiined [n {hls Imporant Nolice,

How oan you find oyt what Informatlon wa have abouf your .

You may request {a ellhier see, oroblala from us by mafl, the sustomer Information ahon! ot In our records, f you'bellaye -

that information [s Incamplete or Inacourate, you may request that we make any nesessary corrections, addilions or

delslions lo the disputed customer information, To fullll your request, we may make amangaments with an insurance

support organtzation or a constimer repoiting 2gency to copy and disclose customer Informatian to you on our behalf, You

may also request a mere complets description of he entities fo which we dfsclose customer Information, or the

clroumstances (hat might warran! such disclosures. Fieass send any of the requests Hsted abova In wiillng fo: Allslate

Insurarice Company, Gustamsr Privacy Inguliles, 1.0, Box 11304, Reanoke, VA 24022, ..

fi you ara an Internsl 11567, .

Our webshte, slistata.com, provldes nformafion about Allstzte, our products, and the ageneles and brokers {hat represent
us. You may also perform cesiain transastions on the wabslie, Waen accessing allstate.com, please be sure loread the
Privacy Statement that appaars ther,

Tn lsam mote, ths allslale.com Privacy Sfatement provides Important Information relaling fo your use of the vebslle,
Inclading, for example, Informatlon regarding: 1) eur use of online collzcting davices known as *sookles'; 2) our coffzclion
of Information sush s 1P address (the number assigned foyour compoler when yon use fe Intemel), browser and plaiform
types, domaln names, acoess {imes, referral datz, and your aclivlly whtle using our site; 3) wha should uss our websile; 4)
tha securlly of information over the inteme! and 5} inks and co-branded slies,

W hope you have found {hls Imporiant Netlce hefpful. If you hae any questions orwauld ke more Information, please
dan't issliate fo contact yaur Allslate agsnt or call {fie Allstate Customer informalion Center at 1-800-Alistale,

%66702-1v3
Thls notios Is belhg provided on behall of the following companles:
Alistate County Mutual Insurance Gompany Allsfale Fira and Gasualty Insurance Gompany
Alfstate Indemnlly Gompany Alslale nsurance Gompany ~ *
Allslate Investment Management Company - Allstale MotorGlub, Ins.
Alstate New Jersey Insurance Gompany Alistale Properly and Casually Insurance Company .
Aistals Taxas Lloyd's - Allstate Texas Lioyd's, nc, v
Forestviaw Mortgage Insurance Company Genezl Underwriters Agency, Ins,
Alstate New Jersey Froperly and Gasually Insurance Gompany Hoadway Profectlon Avta Club, Ing,
(sd. GO/2008)
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Allstate Indemnity Gompany

Pallcy Number: 8 53 750356 01/22 Your Agonls E Glarendon ns Ao (B48) 558-8501
Puolley Effestiva Date: Jan, 22, 2010

Important Nefice
lmparfa‘m; Information Abonf Vaurﬁl}siafe Poligy

The enclosed Polley Deelarations Includes important Iaformatlon, such as your address, the coverages and
covarags llmifs you've chosen, the names of Insured persans — as well as other details periient ta yoiir
polley. Thess defalls may Inelude, for example, for molor vehisls pollcles, the drivers and vehlcles you've
Insurad, as well as the vehicle Identficatlon numbers (VIN) asslgned fo your insured vehlcles; and, for

- properly policies, the localion of the Instred property and morigages Information, If applicable. Your Pollcy
Declaratlons also lists any discounts or stircharges applled fo your pollcy,

Because much of the Information found an your Polly Deslarations Is used fo help us determing your
premium, please be sure fo review your Polley Declarallons carafully each time you receive ens. You may
want o add coverage, delefe coverage or change your coverage limits — or you may want lo changs other
Informalon relating to your polioy, whather it be a mofor veliicle, your fiome or other fsured properly. You
may also want to cantact your Aflstate representative for Information voncerning dissounts {hal may be
available for your policy,

Making changas 1o your polisy

I you need to make a changa lo any of the Informatlon listed on your Poliey Declarations, please notify your
. Allstate rapresentziive of the changs as soon as possible. With a few exceptlons, eny ehanges will e

effeciive as of the dale you notliy us,

Ifyou have any questions” sbout this notice, or If you need {o update any of the Information Nlsted on the
enclosed Policy Declarafions, please contact your Alislate agent or our Customer Information Genter af
1-B00-ALLSTATE (1-800-255-7828),

X67088

«RUTO *01003009121603029500505°
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Allstate Indemuity Company

——e e
Pallsy Numbar : 8 63 790355 07/22 YourAgenls E Claendonns Age {B43) 653-8501
Polley Effaclive Date: Jan, 22, 2010 ’

Imporiant Notice

Goverage /s available with cerfain affiliaies of Allstaie

-+ Please keep In mind that-you may be ablz ta obtaln a policy from sertaln Alstate afflliates that fias different
pol_lcy {eatures and rates than those ufynur currant polloy,

However, ba sure to note that any price difference hebween Your current polfey and pollefes offered {hiough
these Allstate affillafes ean changa slgnifioantly In future poliey perinds, Even if ora company's rates are lower
than the other's today, they may, In soma cases, be higher than the other company's in he firture, Similarly,
pollcy feaiures that ars avallable foday In one company may nof be avallable in fulure polley perlods, and
teatlires notavallable today may betome avaliable. In additlon, the fenure you've sarned with your eurrent
Allsiats company will not carry over In the new £ompany. In some cases, thls could Hmlt fulure renewal offers
from the new company,

Wa want ta felp you undsrstand your Insurance optons In any way that we can, [Fyou'd fike fo know more about
the Informalon I this noffce oF about our other surance producls, Just contact your focal Affstals
reprasshtative, .

¥68038-1
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Policy Endorsement

m;-’ follpwing endorsement shangss your gofisy. Please read this document earefully and keaﬁ Tt withs your
policy.

South Carelfina -
Renewal Offer Guaranies FrdorSement — aizess

When the Polley Declarations Indleates that the Renewal Offer Buarantza Endarssment applies, your policyls
amended as follows:

A

In the Beneral seetlon of your polloy, the following provislon Is added:

Henewal :
Prior to the expiration of each polfcy period during wiich the Poliey Declarailons Indicates that the Renewal
Oifer Guerantee Endorsement applles, we will offerto you the opportuniiy to renew this policy. Wa wiif offer
to reriaw this policy with such covarages, poliey tsrms, conditions, linits of liabltity, deductiblss and
premivms as we, In ot diseretlon, elect to cude In the offer of renswal fo you on the date that the
renewal offer Is processed by us, You may elect 1o aceept pur renewal offer by somplying with the ferms
and conditlons of tha offer and all applivable policy terms and condltons, Including these relating {o
prefalum payment,

Asga cund[ﬂmi of our offer to renew this pollcy, we may, at our discretion and as permitted by law, require _
that any operator addad to your polloy afier the Renewsal Offer Guarantes Endorsement was first mads a
part of your palioy be exclided from coverage under the policy.

I, at the iime we offeryou the opporiunily to rsnew this policy, we have ceased to offer a Renewal Offer
Buarantes Endorsament In South Caroling, we will noflify you that the renewal palley ws ars offering wifl not
Include 2 Renewal Offer Guarantse Endorsemsnt. )

Wa are not required fo offer tp you the oppartunity to rensw thls policy if thls polley s cancalled pursuant to
the Cancellation provision of this policy or if:

1. weIntend fo discontinue writing private passenger automoblls Insurance In South Carolinag

2. you no longer reslde In'South Garofina or the vehistes yoir Insure underhis pollcy are no longer
principally garaged In South Garoling;

3. renewal of this polley would-violate any law or ragulation;

4. you obtained 1his polfoy through an Indspendent agent or agency, and the relationship betwsen us and s
that independent agent or agency Is discontinuad; or

5. you orany member of your fiousehold who operates an anto:
a. has had his orher drivers icanse suspended or revoked or ofhenwise falls fo malntaln a valid
drivers ficenss; or )

Page 1
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b. s convicted of dilving while-tndar the Influonce of alcohol or drugs, leaving the scens of an
accidsnt orany other violalion sonsidered fo be a majorviolation 2s deseribed In our fules that are
Ineffect and on fils f required) for our uss In South Carolina.

IFany of ths Items numberad 1 through 5 above apply, orIf the Poficy Daclarations doss not indisate that the
Renewal Offer Buarantss Endarssment applies, we may nomrengw {hls policy. Ifwe Intend to nonrenew this
polley, we will malf nofice foyou at Jeast 34 days before the end of the polioy period, ony mailing of notice
of nenrenewal ta you at your fast malllng address known fo us 5hall be deemiad proof of nolles,

B. Inthe Generaf section of your palloy, the provisfon ttled Non-Renewal Is defslsd,
All other policy terms and conditions apply,

Pags 2
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Auto Insurance
Policy

Palloy: {HHH{RENT

SOUTH CARDLINA

Eifective: [HITIIINI

Issuaed {o:
) }
A A
) RN {((({ [({( ’{({% {(‘('g'[(‘([ {([({'((((((
MDA e

The Cempany Named In {he Policy Declarations
A Stack Gompany-—Home Cffloe: Norihbrook, Iiiials 60062
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The Company Named In the Pollcy Declarations
ASlock Gompany
Home Offes: Norihbrook, Hinols 50062

General

* fnfeements We Make With You -

This poliey Is a legal contract hetwesn o and us. A
coverage applles only whena premium for itis
shown on the Polley Declamtions. If more than ons
anto is insured, premiums will be shown for sash
autn. [fyou pay the premlums when dus and comply
witfrihe pallcy terms, wa, ralying on the Information
you hiave given us, makes fhe followlng agreemanis
withyay,

When And Where The Polisy Anplies

Your pollsy applies onfy during the policy perfod. .
Duting {hls time, It apples fo eovered losses to e
auta, accidents, and ocoumencss wilkinthe Unlted-
States Of America, its temitarfes or possessions or
Canada, or beiween thelr porls. The polloy pericd Is
shown on the Poliy Daclarailons,

Insuranee Goverage in Mexico

Prior Yo enfering and driving in Mexlco, you must
check with the appropriate Maxdean avihoritles
regarding automobile insurance requirerments.

Aukomohlle accldents In Mexieo are subjest to the
laws of Mexlco, NOT the United States. In Mexico, an
automoblle ascident can be consldéred a GRIVINAL
OFFENSE as well as a ¢lvil matier,

In some easas, part or alf of this policy may NOT be
Tecognized by Maxican aufhorities and we may not
ba allowed to provide any surance coverage at afl
In Mexfzo, For your prolecien, you should consider
purchasing astomobile Insurance eoverage froma
Tioensed Mexican fnsurance eompany before drving
into Mexleo,

However, when permitted; protecton will be afforded

underthose coverages forwhich a premlum Is

shown an the Palloy Declarations for an insured anfo

whila that Instived auta Is within 75 miles of the

United States borderand only fora period ot fo

g}(ce{ed ten days after sach separate entry Into
exlco,

Page 2
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If foss or damage ansurs which may requlre repairof
the Insured auto or replacsmant of any part {s) while
ths Insured auta Is in Mexleo, the basls for
adustment of the claim will be as foliows: Any
amotnt payable resuliing from any covered loss or
tamage oeeurring In Maxlcoshalt be payable infhe
Unlted States, We wilf not be lakle for more than the
cost of having the repairs mads or paris replaced at
1he nearsst polnt In the United Stales where repalis
or replacsments can be performed, Tha costs for
lowing, tiznsporiailon, and salvage operations ef the
Insured aute while wilthin Mexlco are not covered
under tils policy.

Definitions Used In This Sselion
1. Wa, Us or Bur maznsthe company shown on
the Pallcy Declarations,

2, fatomeans a land moforvehicle with at least
Tour wheels deslgned foruse on public roads,

3. Reslien! means a person who physleally
resides In your household with ihe Intentlon of
contiruing residence there.

4, Youor Your means the polfeyholder namad on
the Policy Declarations and Iat polloyhalder's
tesident spotise.

Changes

When we broaden coverags during the polfoy period
withont charge, you have the new features ifyou
haya thas coveraga. Gtherwiss, the policy can be
chanped only by endorsement.

The premium for each auto [s based on Information
In our possession. Amy changs In this information will
allow us io make an adjustment of the polloy
premium.

Any caleolation of your premium or changes [ yaur
coverags will be made using the rules; rates, and
forps on flle, If required, for outr use In yonur siate.

Duly To Repori Policy Changes
You must tell os within 30 days when you acqule an
additfonal or replacament auto. If you do not, cerlein
coverages of this pollsy may not apply.

Gombining Limits Of Two Or More fufos
Prohiblied

i yoir have ftwo o more antos Instred Inyour nams
and one of these aulos Is involved In an aveldent,
caly the coverage fimiis shown on the Polfey
Declarations forthat aute will apply. Waen you have
fwo or more autos fnstted in yourname and none of
fien Is Invoived i the aseident, you may choass any
single anto shown on the Pollcy Declarations and the
coverage lmlls applicable fo that aufo will apply.

The lfmlts avallable for any other aufo covered by tha
polley willnot be added to the coverage for the
Involved orchosen auta.

Transfer :

Thfs polley cannok be iransferred 1o anyone without

our wiitten consent. Howsver, Ifyor dle, coverage

wili be provided undl the end of the policy perlod for:

1 yugr leqal representative while acting as such;
and .

2. persons covered on the date of vour deallr,

Payment :

Fymur nftial premftm payment for your first polfey
pericd Is by eheck, draft, orany remittance other
1han cash, stink payment Is conditlonal upon the
eheok, draft, or emiliance belng honored upon
presentallon. If such check, draft, or remittancs Is
not honored upon presentation, this shall be desmed
vold from Its Inception. This means that we will not
ba llabla under this pollsy for any clalms oy damagss
Which would olherwlse be coverad had the chisck,
draft, or remiliance been fionored upon presentation,

Conditlonal Reinstalement

ifwe mall a eaneallation notlca besavss you didn't
pay the requlred premium when due and you then
{ender payment by check, draft, orother remifiance
vihloh s not herored upon presentation, your polisy

.Witierminate onthe dale and time shown on the

cancslfation notfos and any notlcs wa Issue which
waives the cancellation fo relnslates coverage Is
vofd, This means {hat we will not be Hable undsr this
polley for olaims or damages after the date and tims
indleated on the eancellalion nolice.
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Misrepresentation, Fraud or Concealment
We may vold this pallcy If it was obtalned by

" fisrepresentation, fraud or conesalment of material
Tacls, If we determine that this polloy Is vold, al
premiums pald wiltbe retumed to you sings thers
Iias been no coverage under this folfey,

Gansellation
You may cancel this pallcy by writing us the fufure
date you wish to stop coverage.

Wa may-eance] part or all of this polloy by maling
notice to you at yoar last known address. Our nofice
Willinelude the spaclfic eason(s) for cancallation,
The date of canaellalion will bs at least 15 daysafter
tfie date of mafllng.

Proof of malling the notice wif ba proofof nofice, A
mfund, if due, will be In proporifon fo the Hme your
policy has been In effect, Cancellafion will bs
sffective even if the refund is not made [mmediately,

We may cancel this polley for any reason during the
first 90 days of the c:iginal poliey perfod. Afferyour
original polley has been In effsct 8D ddys, ws will not
canoel your polloy during the policy period unless;

- 1. youdonotpay ihe premium when It Is dus; or

2. youorany other opsrator who elther rasides In
1te sams hiousehold or customarily opsrales a
motor vehicle insured by the policy has hada
drlver's lfeense suspended or revoked, This
must have oocuiad during the polley peried or,
if thls {s a renewal, during Hs poliey pariod or
ihe 80 days Immediately praceding tha last
anniversary of the effective date.

Any unearned premivm amounts under $2.00 will be
refundsd only upon Your request.

We will not be fable for any elalms or damages
which would otherwise be covered, had there not
been materfal misrepresentafion, fraud, or
concealment of material fach |

W do not coverany Ioss or ceeurrence [n which any
insured person has concealed or misrepresented any
matetlal fact or clicumsiance,

104

Non-Renswal

W Wil renew your poliay, unless South Carolina Jaw
permits non-renewal and we declde not fo renew, §f
we deefde not fo renew your policy, we Wil mall
notlee tayou at your last known address, Our nolice
will Include the spaciflc reason(s) for nonrenevsal,
Notles will be malfed at [east 15 days before the end
of the palley period, Proof of malling the notica will
be proof of notics, .

Charge For Insuffiefent Funds Or Gluéed

Aopomnt ,

i at any timb, your payment of any premiumameunt
tue is mads by check, eleslronlo transaction, o
ather remitiance whichi Is not honored beeause of
Instrfflclart funds or a closed acoount, you wif be
charged afee, i

Whal Law Will Anply

“This polloy Is Issued In accordance with the laws of
South Carciina and covers propatty o risks
princlpallyocated In South Carolina. Subject 1o the
Tollow!ng paragraph, any and =l clalms ordisputes In
any way refated tohls policy shall be governed by
the laws of Ssuth Cardlina,

if a covered fossto ffie aufn, a covered anta
accldent, or any otfier coourrence for which coverage
appiiss tmder ils pollcy happens cutslde Sotfh
Carolira, claims or displites regarding that covered
loss tolhie aulo, sovarad aula acsident, or other
covered occurrenice may be govemnsed by the lawsof
the jurisdiclion In which that covered loss to the
atito, covered auto accldent, orother covered
ceelirrance hiappened,

Where Lawsuits May Be Brought

Subject tothe followlng two paragraphs, anyand all
{awsuits in any way relafed to this policy, shall be
brought, heard, and declded caly Ina state or fedaral
oot focated fn South Carolina, Any and all lawsulls
apalnst persons ot pariles toihls polley but involved
Inthe sals, administration, performance, orafleged
breach of s polloy, or Involved In any other way
with this polloy, shall be brought, fieard, and dzclded
onlyIn a slats orfedsta] court locatsd in Souih
Garolina, provided that such persons are subjest to or
consent fosultinthe couris speciied In this

paragraph,
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Ifa covered [oss toths anto, a covared aufo
aceldent, orany other coslirrence for whlch coverage
applies urder this pollsy happens outslde South
Carolina, lawsults regarding tfiat covered Inss o the
auto, covered autn accident, or ofher coversd
oootenca may also be brovght in the Judiclal
tfstrict where that covared loss o tha autn, covered
anta accldsnt, or other coverad ocotimence
happened, -

Nothilag in this provision, Whera Lawsulfs May Be
Brought, shall Impar any pariy’s right fo remove 2
state couit lawsult fo a federal sourt.

Bstion Bgainst Us

No one may bring an action against us unlsss there
Is full compilanse with all policy fems; and ihe
aclion Is commenced within ons year of the date ths
causs of actlon acerues. However, ifan aclionIsin
any way related tothe exislence oramount of
coverage, or the amount of loss for which covarags
I sought, undera particular covarags thal is shown
on the Pollcy Declamtions, such astion must be
commencad withinthe Gme period specifled Inthe
Aslion Against Us provision of that parileufar
coverage, If an action s brought assaifing clalms
refating to the existence or amount of coverags, or
the amotnt of loss for which coverage Is sought,
under differsnt coverages of this policy, the claims
refating to ezch coverage shall be freated as if they
were separate actlons for the purpose of the time
Himit {o commence action,

Arhitration

Anyclalm or dispute Inany way refated fothls pollsy,

by an Insurad parson tnder this polisy agalnst us or

us against an instred person under thls polley, may
be restived by ahifration only tpon mutial consent
of the pariles. Arbitratlon pursuant io this provision
shall bs subjest {o the following:

1. noarbltmatorshall have the authorily to award
punitive damages or attomey’s fees;

2. npelther of the parifes shall be enlitled o
arbltrate any elalms ordispules Ina
representative papacly orasa membar ofa
class; and

3. noarbitrtor shall have the authority, without
the mufual consent of the parites, to
gopsolldata clalms or disputes In arbilaticn,

Parf 1 .

Antormobife Liahifity Insuranee ©
Bodily Injury—Goverage A3
Propetly Damage ~Goverage BB

Insurlnyg Agreemenis

- Ve will pay for damages an Instred pevson [s legally

obifgated to pay becauss of bodily Infuty or property

darhage meaning: .

1. hodlfy njury foany person; and .

2, damags to ordestniction of propery, Including
loss of use,

Under these coverages, your policy protectsan
Insured person from clalms for accidents arising out
of-the ownetship, malntenance oruss, foading or
untlsading of an Insured anto, Damages Include
prejudament Intersst awardéd against an Insured
person,

We will defend an Insured person sued as the resuft

of an auto aceldent, sven ifths stit is groundless or

Talse, We will chooss the counsel, We may ssiile any
clafm orsult If we belleve It is proper.

Additional Payments We Will WMake

When we defend an Insured person undsr this Part],

we Wil pay:

1. upto$50a dayforthe Ioss of wages orsafary If
weask {hat person to atfend hearlngs ortifalsto
dafend agalnst a bodlfy Injury sult. We wlff not
pay for loss of other [ncome. We will pay other
feasonable expenses ncured at ourrequest.

2, court costs fordefanse.

3. Inferestacomuing on a judgment entered agalnst
your, but onfy on that part of a Judgment entersd
against you which do not excesd our imlls of
llability, unitl] sutefy ime as we have pald,
formally offered, or condltionally or
uneonditionalfy deposited In cout, the amounk
for which weare Hahle undey this polley, This
means that undar no clroumstanees will we pay
Interest on that parf of a Judgment entsred
agalnst you which exceeds our stated fimils of
[abilliy.
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4. premiums on appeal bonds and on bondsto
releass aftaghments, but not In excess of our
ltmif of labflity. Wa fiave no obllgation, however,
to apply for or furnlsh thess bonds,

Wa will repay an Insured parson for:

1. the cost of any ball honds required beeauss of
an accldent ortrafife law violation Invalving the
uss of the nsured atite, Payment will not
excged $300 per bond, W hiava no obligation 1o
apply foror furnish a bond,

2 rteasonabls expenses notirred by an Instred
person for frst ald to other porsons ak ihe e
of an anto aceldent lvolving the Insured anto.

Insured Petsons
1. Whille using your Insured anfo:
a. vou,
b. any resident, and
. aqny other person uslng ltwlth your
pemission,

2. Whlls using a non-owned anfo:
a, you,
b. anyresldent refative using a four wheel
private passenger auto or utility auta,

The followlng ars not Instred persons:
1. Tha Unlted States of America orany of lis
agengcles,

2. Any parson wWith respact tobodily Injury or
properly damage resulting fromthe operation
of an aulo by that person as an employse of
the United Slates Government, This applies
only if the provislons of Sectlon 2679 of Title
28, United States Gode as amended, raquire
the Attorney Ganeral of the Unlted Slatesto
defend that person inany civll achon which
raay ba brought for the hodily Injury or
properly damage.

Insured Autos

1. Anyaulo described on the Pollsy Declarations.
‘his Insludes ths four wheel private passengar
anto or ulility auto you replacs It with,

1NR

2 Anadditional private passenger auto or ulllily
auto you becoma the owner of during the pofly
Period provided wa Instira alf ather private
passangsr autos or uillily aulos you own, You
must tslf us within 30 days of soquling the sutp
and yeu mysk pay any additional premitm, We
mistagree tolnsurs the aulo. Goverage wiil not
contintse after 30 days if we are not nollfied of
tha additional auto,

3. Asubstituls fourwheel private passenger aulo
or uliiity aute, not owned by you or a resident,
balng temperarily used whtle your Instred auta
Is belng sarviced or repalied, or if your Insured
ailla s stolen or destroyed,

4. Anou-owrted auto used by yeu or a resident
tefative withihe ownar's permission. This anto
must o be avalfable or furnished for the
reguiar use of an Instred person.

5, Ataller while aftached to an Insured auto, The
trafler must be desfgned for use with a private
passsnger suto or ullfity aute. This trailer .
cannot bs osed for business purposes with
otfier thian a private passenger auta or ulllily
aulo.

Definitians Used In Par 1
1. We, Us, or Gur means the company shown on
the Polisy Declarations.

2, Inlo-mesnsa land motorvehicls with at least
fourwheels designed fof uss on public roads.

3. Bodily Injury means bodlly Injury, sickagss,
disease of death,

4. Resldenl means the physlcal presence In your
hotrsehold with the Tntention to sonflnue living
there. Your unmarried dependent childran
while temporarily away from homs will be
constdsred residents, If they lntend to continue
to lve In your holsehold,

5. Utillty auto means an anfo of the plck-up

hody, sedan delivery or panel truck fype, This
aulo must have a gross vehicle welght of
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Exg
This
1.

16,000 pounds or less, acconding fo
manufacturer’s specifications.

You or Your maans the polfeyholder named on
the Poiley Deelarations and that polioyholder's
resident spouse,

lusions—~What Is Not Govared
coverags doss not apply fo fablitty for:

your insured aulo whils used to cary persons
or prapesiy for a charge, orany auto you 2
driving while avalfable for hlre by the publlc,
This exclusion dpes net applyfo shared-
8xXpense car pools. )

auto buslness operatlons such as repaliing,

seivlcing, festing, washing, parking, storing ar

selling of autas or motor vehloles. This
exelusion does not apply to the uss of your

Insured aulo by:

a.  you, restdent relatlves, pariners or
employeas of the partnership of yau ora
resident relalive; or

b.  any other Insured person fordamages up
tothe minimum Hilts required by the
financlal responsibilily law of South
Carolina,

a non-owned aulo whils belng used In any
businass or ocoupation of an Insurad person.

* However, coverage does apply while you, you

chauffeur, or domestle seyvant are uslpg a
private passenger auto or frafler,

hodly Injury to an employes of any Insured
person arising In the courss of employment,
Goverage does apply {oa domestic smplayes
who Is niot requirad to be covered by workers'
compsnsation law or simflarfaw.

bodily injuty or property damage atfsing ouf of
the ownership, malntenancs, or use of a motor
vehiels with less than fourwheels,

anyone otherihan you, for clalms mads bya
co-workar injured In the courss of
employment,

7. damage to or destyuction of propetyan
Insurad person owns, Is In charge of, or rents,
However, a private resldencs ora garage
tented-by that person Is covered,

8. bodlly Infury or proparly demage caused
Interstionally by or atthe directlon ofan
Insured person. Ths exclusion appiles only to
darnages i excess of the minlmum it
requlred by the financial responsibility law of
South Garollna,

- 9. hodlly Infory or propery damags which would

alsobe covered under nusiear energy Habillty
Insurance, This applies even if the fimits of

thet Insurance are sxhausted, |
L

bidily Infiny or propery damage arsing out of

tha parilcipatlon In any preamranged,

organized, or sponfansous:

- 4. 1aolng conlest;

b. spesd contssl; or

¢ useofanauloat a track or course
designed or used for raeing or high
performanes diiving,

10

or In practies or preparation for any vontest'or
use of thls fype,

Thts excluslon doss not apply up fo the mintmum
lreits required by the financiaf responsibllity law of
Soulh Garolina,

Financial Responsibility

Ve this polley Is cerliffed as proof underany motor
vehlols financlal responsibllity law, the insurance
tnder this part of ffie polley will comply with the
provislons of that [aw,

Limits Of Liahility

The limlts shown o ifie Polley Daclarations ara the
maximutn ws Wil pay for any slngla aceldan!
invalvingy an insured aufo. The lrmit stated for each -
persen for bulfy injuty Is our total limlt of Yabliity for
all damages becatise of hodily Infiny sustained by
one persan Inany slngle aceldent nvclving an
instired =ute fncluding all damages sustained by
anyone else as a restit of that bodlly Injury, Subject
{o the limit for each person, the lindt stated foreach
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aceldent s gur tofal Iimit of Hablity for all damages Aetion Ayainst Us

for hodily Injmy sustained by two or more pefeons In Ne Instired person may biing an acilon agalnst us In
any single accident involving an Insured aute. For any way related to the sxistence oramount of
property damage, 1ha flmlt stated for each ascldent is eoverags, or the amount of loss for which covarage
our total limit of Nabllity for property damaga Is sought, under Part [—Anlomehils LIakllily
sustalned In any sigle aceldent Invelving an Insured Insurancs, Unless thers is full complfance wilh all
aufn. polley terms and such acfon Is commenced no later

. than the fast of the followlng fo oocur:
The Jabliity ¥mits apply o each insured aulnas 1. iwoyears afterihe da[g ofths aceldenl; or

shown on the Palisy Declartions, The Insuring of

more than one person or aute under this policy wil 2. oneYyear after entry of final judgment or ofher
notInerease qur fiability limits bayond the amount cotrt ordor feriinaling 2 lawsult agalnstihe
shown for any one ante, even thougha separate Insured fo determine the Insured's Hability or the
premium [s charged for each aufo, The limits also amount of tha Instred's fabilfty arisig out of
will not b Increased if you hava other anto 1ite accfdent; or ' .

insuranes pollcles that apply.

) 3. oneyearafter wa agree toa stilsment; or
Tners wilt be no duplication of payments made under

the Bodlly Injury Liabliityand Unlnstired Moforists 4, Wwe have derfled coverage and the fnstred .
Instrance or Underinstred Motorisls Instrance of persoi has thereaftsr settlad wilh the slalmant ’
ils plley. without any lawsuit balng fil=d 1o defermine the

: (nsured's lfability or thie amount of the Insured's
fn autoand attached trailerare consldered one NabiBty arislng out of the accident, wilhin one
anto, Also, an autn and a moupied camper unit, vearafterthe dental of covarage,

topper, eap oreanopy are sonsldered one anto.
the Insured person s sibjeclsd fo clalms arfsing

Il Thete Is Other Insurance out of Uie sam aceldsnt by more than ons person

if an Insured person Is usinga substitute private slalming bodily Injuty or property damage, the fime
passenger auto or non-owned aufe, our liabliily for the Insored persen ta bring an action against us
Insurance whl be excess over otfer collectible shell b detemnined separatelyas to the coerage
Insuranics, If more than one pollcy appllestoan sought or provided will respect (o the olafms of sach
aceldent Involving your insured auto, we will bear of those clalming against the nsured person,
%‘é”mmggft fonetoshare i ol ol bty If liabllity has been datermined by Judgment afer

rial, or by written agreement among the Insured, the
otfier person, and us, then whoever ohtalns this
Judgment oragreement agalnst an insred person
may stie gs up tothe limits of ihis polley. However,

Assistance And Cobperation
When we ask, an Instred person must conperate

withus Inthe Investigation, ssttlement and defense .

of any claim orlawstit, [Fweask, that person must ;;” :l“;gaﬁﬂ%’li]‘l}%',‘g}w}gsﬁgg :Bsrls"g“ determins
alsofielp us abtaln payment fromanyons who may galTesn -

b Jolntly responsible.

Bankiuptey Or Insolveney
Tie bankruptey orInsolvency of an Insured person

We can’t be obllgated If an Insured person voluntarily willnot elive s o any biigation.

fakesany gcﬂon or ma;kes an% pagmen%s %th;ir;than
or coversd e; 585 for hall bonds or firstald to .
oo or el o o s What To Do In Gase Of An Auto Assident
Or Glaim
Ifan Insured parson has an anfo acoldent, we must
be Informed promptly of all dafalls. fan instred
Page 8
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Person is siied as tha result of an antp acoldent, wa
must e Informed Immediately,-

Additfonal Interested Parties

If one or more additional inferasted partlesare Jisled
on 1he Pollcy Declartions, the Astomobile Ciabiiity
Insurancs coverages of this policy will apply to fhose
parties as nsureds.

We will mali or defiver af least 15 days notles foan
addftional Interested pary Ifwe cance] oy make any
changes to this policy which adversely affeot that
parly’s Interest, Gur nollee will be consldered
praperly glven If malled fothe fast known address of
the addlfional Inferested pary,

The naming of an additional nterested parly does nob
Increase that pariy's right totecovery under this
polley, nor doss It Impose an obligation for [ha
payment of premiums underthis policy,

Part 2
Medizal Expense Benefits
Coverage GG

Insuring Agreemenis

We will pay an Infured persen madical BXpense
benefiis. Paymints will be made only when bodily
Injury, slckness, disease or death is caused by an
aceideni arising from the uss of a motor vehlsleasa
motor vehicle,

Medieal Expénse

Al reasonable and necessary treatment expensas
Incurred within thres vears fromthe date of accldent
This covers medlcal, suraical, x-ry, optieal, dental,
chiropractic and rehablijtative services, presthetic
devices, presoriplion drugs, ambulance, hospital,
extended care and nursing serviees, and funeraf
services. Also covered are freatmsnt and servioes
rendered In accordanes witha recognlzed religions
or lleansed method of healing,

Definitions Used In Part 2
1. We, Us, or Our maans the company Indicated
on the Polley Declarations.

2, Infured Person means:

a, Yot ora rasldent refative-who sastalng
bodlly Injury, sfcknass, disease or deaths
I while In, on, gatiing Into or out ofa
molor vehlele
Il when struck as a pedestrlan bya
maolor vehisle, -
b, . any othar person who sustalng bodlly
Injury, slckness, diseass or death:
L. while i, on, gelting Info or ot of the
. insured auin,
Il whilg In, on, getiing Into or eut of
mator vehlole operated by yon or g
resient refativa,

8. Insused aito means a motor vehlole towhich
the Insurance under this coverage applies, and
for which a specifle premium is charged.

4. Motor vehisle means a vefilcle which s
Tequired 10 be reglstered under the South
Garolfa Motor Vehicls Reglstration and
Ueensing Act,

5. Reslden! refalive means
&  any person rslated to you and reslding fi
your household, and
b, ?ny minor reslding in your household who
5 :

L I your eustody; or
I Inthe oustody of any refative who
tesldes In your housshald,

Those persons will be considered reshiant
relafives, even Hf femporarily living elsewhere,

6, You or Your means the policyholder named un'
the Policy Daclarafions,

Exelusions—What Is-Not Covered

This covarags does not apply to bodily Injuy,

sickness, disease or death:

1. loyouora resident relative while malnfafning
or tsingany motor vehfele you own whishJs
1ot an fnstred aufo,

2 toanyresidant ralafive while malnlalning or
wing any molor vehiele owned by that relative,

3, {oany person who Infentionally causss the

eooldent resulting in such injury,
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4. foanyperson '
a, while eperating orvoluntarly rding In a
vehicle known by himto be stolen; or
b, whils In the commission of a felony or
while In violation of Sectlon 56-5-750 of
the South Carollna 1876 Code,

5. toany psrson while In, on, gelting infe or ot of
2 molor vehiols, or while a pedsstiran, asa
result of an accident Involving any moler
vehisls {other than an nstired aulo)forwhich
seetiity Is avaflable under South Carolina law.

B, {oany pedestrfan, otfier than you or a resident
ralat{vs, if the accldent occts outsids the State
of Sauth Garollna,

7. toany person while malnfaining aruslng a
molor vehisle while located foruse as a
residence of premises,

8. toany parson, arising out of the operation,
malntenance, oruse ofa motorcycle by stich
pEISDN, :

8. anyperson arising out of the paniiclpation Inany
prearrangsd,.organlzed, or spontangous;
3. racing confesy
b. speed contest; or
. uss ofan aula at a track or course
tssloned or used for raclng orhigh
parformance driving,

or Tn practies or preparation for any contest or
uss of this type.

Limiis Of Liabffity .

‘The lmit of our Habllity for Medlcal Expense Beneflts,
as stated o the Policy Declarations, is the maximum
Ve will pay perany cne Injured person forany

motor veliftle aceldent. This!s the maximumwe will

pay regardless of the numbsrof: '
1. cialms mads;

2. vehloles shown on the Polloy Declarations; or
3. vehleles Involved in the accldent,

Benefits wiil be reduced by any amounts pald or
payable under any workers' compansation law,

14N

Determination Of Reasonahie And

Nesessary Medical Expenses
[Fthe injured person fucurs medical expenses whish
we deam ot to be reasonable or necessary, we have

no obligatlon to pay and may refuse fo pay forthose

medical expenses,

Jf the Tnfured person s sued by a heallh cara
provider becauss we refuse 16 pay medical sxpanses
which we deem to be unreasonabls or unnecessary,
wewlll pay resulifng defanse costs, and pay any
resulting Judgment agalnst the fnfured person, upte
{he Automoblle Medical Expense Benslflfs policy limit,
Wewill cheose the eotnsel, The infured person must
eooperate with us In the defensa of any clalmor
lawsult, ¥ we askthe Injured persan toattend
hearings ortrials, we wilf pay up to$50 per day for
Ioss of wages or safary. We will alsa pay olher
reasonable expenses [neumed at our request, Jf the
InJured person s threatened with or mads the
stiblect of collselion activity by:the medical eare
provider, we wilf dsfend the Injured personas fo
such astivily,

Astion Agalnst Us

N one may bring an acticn against usinany way
related tathe existence oramount of coverags, or
the amosnt of [oss for which coverage Is sought,
under Part li—Auto Medical Paymenis, Coverage
G0, bnless thers fs full compliance with all poiisy
1erms and such action Is eommenced within one year
alter fhe dals the expenses for Which coverage fs
sought were actually incured By an Insured person.

fotlee Ta Us

4s soon as possible, the Injured persan or someona
ot that person’s belaif must give us wiitten nollce of
the aecldent. This nolice must inelude the Ume, place
and clreumstaness of the aceldent and the ldentlty of
1he Infived person, .

Proof Of Clalm; Medieal Reporls

As soon as practicable, the Injured persan or
someone o that person's behalfmust give us
wiltlen proof of olatm. It must ineluds alf detalls
reasonably reguired by us to determine the
amotnts payable, The Injured person may be asked
lotake physical examinalions by physiclans we

Paga 10

Brand001388



ehoase, When and as offen as we may reasonably
requlre.

Non-Duplication Of Benefifs; Piiority Of
Payments; Other lusurancs

No injured person will recaver duplicate benefits for
the same less under this and any simllar Insurancs,
Inoluding self-insuranee, If the Infured parson Is
entilfed fo recover bansflts under mors than one
polley; the maximurn recovery under al] policies wilf
notexcesd the amount payable underihe provisions
ofthe policy providing the highest dolfar limit, We will
niot be Hfable for more than the proporifon of anyloss
iowhich this soverage applles than our Fmit of
Tiabifity bears fo the sum of our limit of fability and
ihat of any other applicable Insurance.

Subrogation

Suhject {othe provisions of Sotth Carolina law, no
benefitpayable under this coverage will be subject o
sttbrogatlon or assignment,

Retmbursement And Trust Agreement
Whsh we pay any person Under this coverage:

1. Weare entitled fo repayment of amounts pald
by us out of the proceeds of any settlemant that
person recovers from any Isgally responstble
party or fnsorer,

2, Allrights of recovery agalnstany legally
responsible parly or Insurer must ba preserved
for aur benefit,

tur fights under this provision are subject fo any
appllcable imitations provided underthe Jaws of
South Garolina.

Constilutionality Clause

‘The premitm for and the coverages of fhie policy
hava been sstabllshed In actordance with the [aws
of South Carollna. if a sourt of compatanit jurlsdiction
declares, or enters a judgrment the effect of which s
to tender the provisions of thoss applicable laws
Invalid or unenforeeabls, In whole or In part, we wilf
have the right to recompute the pramfum payable for
1his polloy. These provistons will be voldabls or

113

sqb}acl to amsndment af our opilon In sccordance -
with such deslaration or judgment, :

Pait 3

Uninsured Motorists Insurance—
Goverage S8 _

Undetinsured Motatists Insturance—
Coverage SU

Sesﬂuﬁ I
Uninsured Motorists Insurance—
Coverage S8

Instring Agreements

12 premium s shown onthe Policy Declaratlons for
Urinsured Wiotorlsts Instrancs, we will paythose
tamagss thatan Insured person is legally entitled fo
recover from ifie owner or operator of an uninsured
autfo heeavss of:

i. hngﬂy Tnfuty sustated by an insured person;
an

2, property damage.

The bodlly Injmy or properly damage must be
caitsed by aceldent and arlse out of the ownerstlp,
malntenanca or use of an unipstired aulo, This
coverags doas ot apply tadhs fiist $200 of the folal
amaunt of all properly damageas the result of any
oie accldent,

Insured Persolts
1. you and any resldent refative,

2, any olirer person while i, on, or gefting Into or

gut of an fnsured avto with your permission,
3. anyother person who Is legally entitled to
fenover because of hodlly Injury toyou, a

resident relatlva or an occiipant of your
insured aulo with your penmission.

An Insured Aufo [s A Moior Vehiele:
1. described on the Polley Declaralions, This
Inelues the motor vehilsls you replace Ewith, t
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2. you become the owner of durlng the palicy
perlod, This addional moter vehicle Wil be
covered f we Insure all other private passenger
molar vehicles you own, You most, howsver,
tell s within 80 days afteryon acquire the
mator vehicle. You must pay any additional
premium, We must agree to Insure the motor
vahifels, Coverage will nok centinus after 0
days IFwe are not nolffled of the addlfiongl
motor vehlcle.

3 notowned by yoi or a restdent relaflvs, Ifheing
. temporarily used whife your Insured autoIs
baing servieed or repalred, or if your Insured
aufo Is stolan or destroyed, The motor velifele
must b tsed with the owner’s permission, i
cannot be furnished for the regular use of you or
any reslilent relative,

4, not owned by yair ora resient relatlve [{ befng
operated by you or a rasidant relative with the
ewner's pernisslon. The motor vehlels cannot
b furnished forths regulzruse of you orany
residant relative.

&n fnsured auto [s not a motar vehislz inada
avallabla for public hire by an Insured person.

An Uninsured Aufo Is:
1. amotorvehlclawhichiss -
a. 1o bodlly Injury abifty bond or Instrance
In effect; and

b. noeash orsecuritles deposited withthe -

Stafe Treasurar;
atthe fime of the accldent,

2. amotorvehlcls covered by Insurance which
doesn't provide at least the minimum Amits
spealfled by the South Carolina Finanelal
Responsiblllly Act and for which {here Is nocash
teposit or bond in Heu of such minimum
Instrancs Himits,

3. amntar vehiels for which the bonding or
Insuring company:
a. successfully denles coverage;
b, Isorbécomes Insolvent;

112

fin
1!

o Isin delinquency proceadings, suspension
OF regelvership; or .

d. s proven unable fo respond foa
[udgment.

a hit-and-run motor vehisle which causes
hodily Injury toan Insured person by physloal
contact With the-Insured person or with 2
vefifcle oooupled by that person or which
causes properly damags arising out of tha
physical contast with the damaged property.
The Identity of the operator or the owner of the
vehlcle must b unknown and the Insured
must niot have besn negligent in falling fo
defermine the [dentiflealion of the other
vefilcle and diiver of the olhar vehicle af the
ttme of the accident, The accldent must b
reporied within 24 hours to some appropata
polloe authorily. We must be notifisd within 80
days or as soon thareafter as pracilcable, If the
Insured person was oecuipying a vehlole at ths
{ima of the acoldent, we fave a right to Inspest
it,

a phantom motor vehicls which causes:

.  bodily infury fo an Insured person without
physleal contact with the insured person
orwith a motor vehicls occupled by that
pBIsOn,

b, properly damage tothe Insred anto
without physical confact between the
vehleles,

The facls of the accldant must have been
Witnessed by someone ofher than the owner or
operaior of the Insured vehicls, provided,
fowever, the witness must sign an affidavit
altesting to the truth of the facls of the aceldent
conlainad In the affldavit,

Uninsured Aufo Is Nof:
a molor vehlels owned by any state or losal
govetnment or agency, unless operated bya
person without proper autfiorization,

a motor vehicld owned by any federal
government or agency,

a motor veilele that Is flawfully seti-Insured.
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4, amulorvahicls which Is Insured for
Aulomoblle Liablifty Insurance under Part 1 of
thls policy.

Definitions Used In Part 3—Section ]
1. We, Us, or Dur meansthe company shown on
the Polley Daclaratians.

2. Bodlly infury means bodlly Injury, sickness,
dlseass ordeatf. :

3. Mnfor vehicle meansa fand motorvehicls o
traifer other than: )

a, avehicla or otheraquipment designed for
uss off publle roads, whila not on public
roads;

b. avehicle operated on mils or srawler-
{reads; or

. avehlicle while used a5 a residenes or
premises.

4, Froperly damage means tlamage to or
destructfon of the property of an Instired
person,

. Resldent means a person who physlcally
resides Inyour household with the Intention of
continulng resfdence there, Your vnmaried
dependent children whlle temporarlly away
from hiome will be considered rasfdsnls If ihey
Intend to resums restding in your housshold.

6. You or Your means 1he polleyholder named on
the Polioy Declarations and that polloyholders
resident spotise,

Exelusions—What Is Not Covered

We will not pay any damages an Insured person fs

legally entitled to repaver because of:

1. bodily Injury or propetly damage toany person
who makes a setflement wiih the owner or
operator of the uninsured auto without our
written copsent.

2. bodlly Infury or properly damags to any person
while I, an, getting into, or out of an Instired
auto while availahle for hira o the public, This

exeluslon does niot applyto shared expense car -

pools

2

3, hodlly Infury or froperily damays, to the extent
that beneilts are pald, payable or fequired fo be
provided under any worksrs' compensation or
disabiffty benelts law,

4, properly damage Ifthe Dayment would directly
or Indlrestly benaflt any Insurer of reperly,

5 properly damaga fo the extent fhat an Insured
perstn fes been compensated by other properiy
or physleal damaga Insttrancs,

6. bodily hwy or properly tamage arfsig out of
1ha parieipation In any preamanged, organfzed,
or sponianepts:

2. m’elng confesk;

b,  speed contest; ar

£ use ofa moter vehilels at a frack o
Calirs designed or used for raclng or high
performancs difving,

or Inpraclice or preparatlon for any contast or
use of this fype.

Limits Of Liability

‘The limitsshiown on {hs Polfey Declarations ars the
maximum we will pay for any singfe acoldant
Invalving an insured auto, The Nlt stated for each
person for bodlly Infury Is our tolal it of liabllity for
all damages because of badly Injury sustalned by
ong parsort in eny shple accident Involving an
Instred aulo Tneluding alf damages sustained by
anyons else asa result of that badlly Infury, Subjest
tothe it for sach parson, the limit statad foreach
accldent Is our total Nmlt of abilly forall damages
for hodify Infury sustalngd by wo or more persons In
any single acoldent velving an Insured atrto, For
Jroperty damaye, e limit slated for each acedent
I5 our total Jimit of Hability for property damane
sbstalned In any single aceldent Invalving an Instred
aulo, .

These lmlis are tie maximum we will pay for any

oge motar vehicls accident regzrdless of the number

of: :

1. Insured persons;

2. clsimsmade; -

3. vehilcles or premlums shown on fhe Polley
Declarations; or )
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4. vehlcles involved Inhe aceldant,

“The Habiity limits apply to each Insured motor
vehicia as shown on the Py Declarations, The
Insuring of more than cue person orauto underthis
policy will not increzse aur abillly limils beyond the
amount shown for any one auto, sven though a
separate premfum [s charged foreach auto. The
limits afso will nok bs Increassd if you havs other
aulo Insurancs policles that apply.

n additfon tothis fimit, we will make an addlilopal
amount avalizble to you or any resident relative if
such person sustalns bodlly tafoy or properly
tamage In anaceldent Invalving your Insured auto.
TThe additional amount Is equal {o the sum of that par
of the. iimit on each addifional Insured auto shown an
the Policy Declarations {fiat does not excead ihs limit
providsd for the Insttred auto Involved in the
accident. This additional amount s the most wewil
“pay over the stated iimit of {iabilily nagard[ess of the
number of;

1, Insured persons;

2. glaims mads; or

3. vehisles Involved Inthe accldent.

However, no one wiif be entifled to recelve duplicate
benefits for e same elements of loss,

Subject tothe above limits of Tiabllity, damages

payable will be reduced By:

1. allamounts pald or payable by or on behalf of
the owner or nparator of the uninsured auto, or
anyorne else responsible, This Includes all
sums pald under the bodily Injury labllity
coverage or property damaqge [[abillty eoverags
of this or any other auto polley.

2, allamounts pald or payable undsr any
Uninsured Motorists Goverage applicabls to
the vehlele involved In {he acsident; and

3. allamotnts paid because of the property
damage undar Part 4 of tha poficy orany
stmifar coverage bnder any other polley.

4, allamounts payable under any workers'
compensatlon faw, disabllity benefils law, o
similar law, Medleal Expense Bensfils
Govsrags undsr this pollcy orany simflar
avtomobllie medlcal payments covarags.

Non~Duplieation Of Benefits

No njured person wiil recover duplicate benefits for
the sams elsments of luss under ihfs orany other
uninsured motosists Insurance, Inefuding approved
plans of self-dnsurance.

Proof Of Glaim; Medical Repoils

Ay person making olalm for bodlly infury must glve
us written proof of olalmas soon as practleabls, Any
person making olalm for properly damage must
submit writien proof of clalm within 60 days, unless
wa extend this ffma In wrlfing. All proof of claims
must include ali detalls wa nesd 1o determins the
amounts payable,

The tnstred person may be requlred fotake physical
examinaflons by physlelans we chiooss, as often as
we may reasonably require, The Insufed person or
{hat person's represaniative must authorize us to
obialn medical rapotis or coples of reconds, Wes may
also require any person making olaim 1o submil to
uestloning under oath and sign the franseript.

Any person making claimor property damags must
allow us fo Iaspset the damaged property.

Assistanee And Gooperation

With respactto the minlmum limits required by law,
we may require the Insured person to laks proper
actlon fo preserve all rights to recover damages from
anyong responstbie-for the bosily nfury or property
tlamans fo the axdent of our payment.

If There Is Other Insurance . )

Ifthe Insured person was In, on, getting Into or put of
avehlels which Is Insured for this coveraga tndsr
another poflcy, coverage underhis polley will be
exeess. This means that when the Insured person Is
legally entitlad fo recover damages I excess of the
otherpolicy limit, wa will pay only the amount by
which the damages exceed the [imif of llabifity of that
polley up tothe Imit of Hakiify of thls policy.

{f morp than one pollsy applies to the accldentona
primary basfs, the tolal benefits payabls will not
excaed tha amoent the Instired person Is legally
entilled fo recover, We will bear our proporfionats
share with other uninsured motorists beneills,
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With respeot to property damage, this coverage wil
apply onty after tha Nmik of any offier collectible
Insturance applicable to the damaged pragerly has
baen exhausted,” .

Our Rights Of Recovety

1. Ifanfnsuréd parson has prosseuted 10 Judgment
any sult against any person responstble, wo witt
be enilifed to an asslgnment of the Jodpment (5
The extent of payment underthls Instrance,

2. Wewill pay our proporitonate part of any
reasonable costs and expenses Inclimed forany
recovery to the extent of payment undarthis
insurance, Including reasonable attomays' fees,
However, we reserva ths right to refaln an
attormey of aur cholce fo puste a claimio the
oxtent thal clalm i nok In exeess of the
oinfmum imits requlred by law,

3. IfanInsured person making 2 claim for property
demage under this insurance s also entilled fo
olher Instirance or alfer compensation for the
properly damags, wa will not be obligatsd fo
12y a clalm unll} tha Insured person has
assipned us the rights tothe compensation, fo
the extent of payment under this Insurance.

4. IFwemake a payment underthis policy and the
person to or for whom payment is made
recc!:[\‘!ers damages fromanother, that person
shall:

& bold In trust for us the proseeds of the
fecovery; and .

b. relmburse os o the extent of ooy
payment.

Payment OF Loss By Us
Any amount dus Is payable 10 the Insured person, fo

the parent orguardlan of an Injured minor, orfothe -

spouse of any insured person Who dles, However, we
may pay any person fawfully entitled fo recover
damages.

Legal Astions

No one may stie us tnder fils coverage unless there
Is full compllanice with aif the poliy {erms, No action
attempting to establish tha liabiifty of the uninstrad
moforist may be brought under this coverage unless

woare seved with coplesofthe pleadings inthe
manner presciibed by law, We have the right fo
appear and defend In the name of ihe unlnsured
moorist fnany suit which may affect our lablily,

Gonformity With Stafe Stafute

‘These coverages are Infended o be in ful] conformily
withihe South Caralina Unlnsured Motorists Law., Jf
any provision of this coveraga Is In confiet with such
law, the provislon Is amended er effmiated fo.
conform with stch law,

Astion Ayainst Us .

No one may hiing an actfon against vsin any way
rolated tn the existence oramotnt of poverags, or
e amaunt of loss for which eoverage Js sought,
under Parl 3—Uninsurad Motorists nsurance,
Guvarage §8, unless there Is full compliarnce with all
policy ferms and, except as provided below, such
action Is eonmienced within two vears afler the date
of the accident,

i anInsured person commencas a fimelyaction
agalnst the owner oroparalor of an uninsurad autoto
recover damages for foss arslng oul of the acoldent
and gives us wriiten notice of sich action within 30
days aiter such actlon Is commenced, an action
agalnst nsrelated to the exlstence or amount of
£0verage, or tha amount of loss for which coverage
IS’ sotight, may be brought mora than two years affer
the date of the accldent, butIn no event tater than
the earllest of {he following o cocur;

1. oneyearafter entry of a final Judgment or other
court ordar ferminating sush lawsuit agalnst the
owner oroperator of an uninsured aulo; or

2. ong yearafter we deny coverage,

{f any Insuired person sues a person belleved
tespanstbla for the acefdent without oor wiitten

gonsent, wa are not bound by any resulting
fudament.
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Section 1
Underinsured Motorisis Insurance
Goverage SU

Insuiing Agreements

We wilf pay those damages that an nsured person Is
legally entitled to recover from the owner or operator
of an undarinsured auto beeause of

1. buglly infury suslained by an instred person;
ar|

2. properly damage.

“The Bodily Injiry or praperly damage must be
caused by aceident and arlse out of the cwnership,
maintenance or use of an underinstired auto.

We will pay undsr this coverage only after the limlls
of labifity under any applicable Iabillty bonds or
policles, orany applicabls uninswed motorists
coverage have been exhausted by payment of
fudgments or setilements,

Insured Persons
1. yon and any resfdant refative.

2. any other person while In, on, getting Into or
out of an insured auto with your permission.

3. any other person who [s Jegally entiiled o
racover bacause of bodify Injury io you, a
resident relatlve or an occupant of your
instired auto with your permission.

An insured anto Is a motor vehicle:
1. desciibed on the Polley Declzratfons, This
Includes ihie motor vehisleyeu raplace {Ewith.

2, you become the owher of duiing the polley
period, This addilfonat motor vehlola wil be
govered If we insure all other privata passenger
mslor vehleles your own. You must, however,
tell us within 20 days afler you acquire the
miolor vehisle. You must pay any additional
premium, We must agree to Insure the
additional moter vehele. Goverage will not

140

continus after 80 days if we are notnolifled of
the addltlonal motor vehisle,

3. notowned by you or 2 resident refative If belng
{emporailly vsed whils your Inswred auin is
belng servised or repalred, or{f your insured
auto s slolen or destroyed. The molor vehilcls
must be used with the owner's permisslon,
cannot be furnished oravallable for the regufar

uise of you or any resident relative,

4, ot owned by you or a resident refative, ifbeing
cperatad by you or a tesident relative wiih ihs
awner’s permission, The melor vehicls cannct
be fumished for {he regular use of you arany
resldent relativa.

AnInsured auto Is ot 2 melar vehlole made
avaliable for publlc hire by an Inswed parson.

o underinsured anlo s a molor vehlole which has-
labliity Insurance ora bond In effect at the {ime of
ihg acslifent In an amount ak least equal to the
mlfmum imits required by:he financlal
responsibility law of South Garolina, but s limit of
Tabllity Is not enough to pay the full amount the
Tnsured is (egally entitled fo reboveras damages.

fa underfisered aula Is nnt 2 motor velisle which
Is owned by any state or local government or agency.

Definitions Used iy Part 3—Sestion 11
1. We, Us or Bur means fhe company shown on
ths Policy Deelaratlons.

2. Bodlly Injury means bodlly njury, slekness,
disease or dealh,

3. Malorvehlele meansa fand moltorvehicle or
fralter other ihan; ‘

a. avehlcle or other equipment deslgned for
uss off publlc reads, whila not on publia
faads;

b, avahicle operated on rRlls or erawler
freads: or

c. avehiele whila used as & resldence or

premlsss.
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Proparly damane means damage to or
destuction of property of an Insured person,

Resldanl maans a person who physteally
resides Inyaur household with the intentlon of
contlnuling residence there, Your unmarred
tlapendent efiildran while temporarlly away
irom home wifl be considered residents Ifthey
intsnd fo respma reslding In your househald,

Yon or Yaur means the polleyholder named on
the Polloy Daclarations and that pollsyholder's
tesident spouse,

Exclusions ~What Is Not Govsret
Wa wifl not pay any damagesan Insurad persoIs
legally entltled to recover hecause o

bodily Injury or property damags 10 any person
Wwho makes a sstUement with the owner or
operator of the indsrinsured auto without ouy
wiittan consent,

hodily Infury or property damage fo any person
while In, on, getilng into, or out of an Insured
auto while available for hirs to the public, This
exaluslon does not applyrio shared BXDEANSA 6ar

puaols,

hedily Infury or property damane to the extent
that benefits are pald, payahle or iequlred to be

" provided under any workers' compensation or

tisablitly bensfits law,

property damnage If the payment would diractly ’

or indirectly bengfft any Instirer of properly,

properly damalie to the extent fat an Instired
person has been compensated by other propeny
or physlcal damage insurance,

bodily Infuty or properly damage atlsing out of

e pariiclpation nany preamanged, organized,

or spontaneols:

4. racing contash

b. speed coptest: or

&. Use ofa motorvehicls at a frack or
course designed orused for racing or high
performance diiving,

or In practice or praparailon for any coptest or
use of this fyps, )

. Limits Of Liability
The limits showa on ths Polfoy Declamtlons are the
maxiraum we Wil pay forany singls accldent
Involving an insured auto. The lireit stated foreach
parson for bodily Injury Is our fola] It of liabllity for
all damagss becauss of bodily infury sustalned by
ong persan Inany slgle acsldent hvolving an
Insured auto Incliding alf damagas sustalned by
anyone else as a resulf of that bodily Infury. Subjact
tothe lmit for each person, the it staied foreach
agcldent Is our tofaf limit of liability forall dantages
Tor hadily Infury sustained by twoor mors parsons In
any single acsldent fvolving an nsured auto, For
propatly damags, the it statsd for sach acoident
I5 our folaf limit of [iabifity for Froperly damage
sustalned In any single aceldent involving an Insured
auto. Thls Is the mostwa will pay regardless of the
number of:
1o . Instred persons;

2, olalms mads;

3. vehlcles or premitmes shown on the Policy
Declarations; or

4. vehlclss Ivolved In the acoldent,

‘e Underinstred Motorlsts Insttrancs mits applyio
&aofi Insurad motor vehilele as shown op the Polley
Declaraflens, The Insuring of more than oe person
or aulo under this polloy wil net Increasa aur Hahiily
limits beyond the amount shown forany ong alp,
even though & separafe premium Is charged for each
8o, The limits also will pok be Increased ifyou have
other auto Instiranca poffeles that apply.

In addition to this Imit, we will make an additional

amount avalfable to you or any restient relativa [f

siich person sustalns bodlfy Injury orproperly ’
dantage Inan accldent Involving your Insured aulp,

The addllonal amount Is equal fo the st of that pat

of the it on each addltional Insured aulo shown on

1he Poliey Declarations that does not exceed the it
provided for the Instfred auto Involved In the

accldent. This addifional amount I the most we will
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pay ovarile statad limlt of liabltily regardless of the
number of;
1. Insured persons;

2, clalms mads; or
3. vehicles Involved Inthe aceldent.

However, no one wiil be enfitled toraoeive duplicate
bensfits forthe same elemenls of [oss.

Subjent lothe ahove limits of ablllly, damanss

payable will be reducad hy: -

1, allamounts pald or payable by or on behalf of

+  the owneror operator of the underinsured avto
or anyona else rasponsitle. This Inclides all
sums pald or payable under the bodlly Infury
llability coveraga or propetiy damags llabliity
ooverags of this or any otherauio polley.

2. all amounts pald or peyable under any
applicable unifsured motorists covarage. This
Tnefudes all amounts pald under the Uninsured
Motorists Insuranes of this potloy.

8. all amounts payabie tndar any warkers'
comnpensation law, disabllity beneflts law, or
simifar law, Madlcal Expense Benefits Coverage
of this policy, orany simifar astemoblle medical.
payraents eoverage.

4, allamounts pald or payable underany
Underinsured Mutorfsts Coverage applicable loa
vehlcle, other than your Insured aulo, which the
Insured parson was In, on, getilng nto, or cut of
atthe Uime of tfs acgldant.

5, all amaunts paid under Part 4, Protection
Analnst Loss Ta The Aulo, of thls polley or any
simifar coverage under any olhier policy.

Any payment underthis covarage Will reduce any
ametmt that person Is entitled to recover for ihe
same damages under Part 1 of thls policy.

Non-Duplication Of Benefits

No injured parson will ieeover dupilcate bensfils for
the sams elements of [oss under this or any other
underinsured molortists Insurance, Including
approved plans-of self-Insurance.

Proof Of Claim; NMedical Repetls

As 500n as possible, any parson making elalm must
glve ps wiitlen proof of clalm. It must neluda &l
detalls wemay need fo deferming the amounls
payabls.

The frstred person may be raguired fo take physleal
examinations by physicians we chooss, as often 8s
ws may reasonably require, The Insured person o
that parson's representativa must authorize us to
ohtaln medical reporls or soples of records. We may
also requirs any person making elaim {o submit to
questioning under oath and slon the {ranseript,

Any person making clatm for praperly damage musl
aflow us to Inspect the damaged properiy.

Our Rights Of Resovery
1. KanInsured person hias prosecuied to Jidgment
any stif agalnst any person responsible, we will

ba entilled o an assignment of the judgmantio -

{he exfent of payment under this Insurnce. Wa
will pay our propartionate part of any reasonable
costs and axpanses noured for any moovery to
1he extent of payment under {hls Insurarnce,
Tnchuding reasonabla attomneys' foss.

2 Ifaninsured person making a olaim for praperty
famage tmderthis nsurance is alsoeniitled to
other Insurance or other compensation for the
propesty damage, we will not be obligated to
pay a olalm untll the Insured parson has
assigned us he rights tothe compsnsatior, o
{ha extent of payment under this Insurnce,

3. Hwe maksa payment under this polcy and the
parson fo or for whom payment Is made
g]culvars damages fromanother; that parson

alls
a. holdIntrust for us the proceeds of the
recavery; and
b. relmburse us fothe extent of our
_payment,

If There Ofher Insurance

Ifife Insured parson was In, on, gstting Into.or out of

4 vehicle which Is Insured for this coverags under
another palley, covarage under thls fiolcy will be
excess, Thismeans thal when the Insured
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person Is legafly entitted fo recover damagss in
excess of the other polley flmit, we wilt pay only (e
amount by which the damages excesd the ifmit of
lIa!l:lllliy of {hat polley up 1o the Hidd of llabillty of thls
policy,

If more than one pollsy appliss {o the accldsntona
primary basls, the tolal hensfils paydhls wili not
excesd the amount the Insured parson Is {egally
entiled to resover, We will bear eur proporiienzie
shara with other undetinsured moforlsts benefits,

With respect fo prapexly damage, this coverage will
apply only after the Inilt of any ofher colleptibla
fnstirance applicable tothie damaged properly has

. been evhaustad,

Payment of Loss by Us .
Anyamount gus Is payable 1o the inswad parsop, fo
tfe parent or guardlan of an njured minor-ortoths
spouse of any Insured person who dies, However, wa
may pay any person lawfdly entitled to recover
damages.

Legal Astions
No one may sue us underthls coverage unless there”
Is full compliance with all ths polfey s, :

If, at any time hefora we pay for tha less, an Insured
parson Instifites a sult agalnst anyone belleved
responstbls for the aceldent, wes mustbe glven a
copy of the summons and complalnt or other
progass. Ifa sult Is brought without aur written
consent, wa are itot hound by any resulting
{ndgment.

Conformity To Statute

This eovarags Is intended to be In full compliancs

with the South Garclina Uninsured Motorlsts Law, IF
. any provision of this endorsement confliols witf that

law, it is amended or elfminated io comply with the

faw.

Aotion Against Us .

No one may bring an action agalnst usTnany Way
related tothe existence or amount of coverage, o
the amotnt of loss for which coverage Is sobght,
under Parl 3—Underinsured Molorlsts strancs,
Caveraga SU, bnless there Is full compliance withall

polloy tarms and, sxeept as provided below, such
aeflon Is commencad within two vears afler tha date
of the aceldent, :

I an insured person commencas a Ymelyaction
against the owner or operator of an tninsured auto to
recovar damages for Ioss arising oit of the aceident
and gives ys wiitten notics of such action within 30
days after such actionis eommenced, an aetion
agalnstus related fo the exlstence or amount of
goverage, o the amount of foss for which coveraga-
Is sought, may be brought mora than iwo years aflsr
{he dake of the accldant, but in no svant later than
The eatliest of the folluving fo ccour
1. oneyearafier entry of a final udgment orother
court order tefminating such lawsult agalnst fhe
owner oroperator of an uninsured auto; or
2, one yearafter we deny coverage,

1 any insured person sues 2 person helfeved
responslbls for the aceldant without our wiitien
consent, wa are not bound by any resulling
judgment, .

Partd )
Profestion Ayainst Loss To The Auto

Inswting Agreemenis

‘The foltowing coverages apply when Indleated and a
premiur for them is shown on the Polfcy
Declarations, Othey informiation applicable o afl these
covarages appsars afierall the coverages
deseiptions.

Buto Gollision Instrance

Goverage DI

We will pay forloss fo your Insured atilo or a nen-
owned auto from a collislon with another objest or by
upset of that anfo or traller. Nodedustible will apply
to [osstoautomob]la safety glass,

Ao Gomprehiensive Insurance

Goverage HH,

We wiit pay forfess to.an Insured attto ot caused by
eollision. Loss caused by missiies, falllng objscts,
fire, thieft or laroeny, exploston, eartfiquaks,
windstorm, tall, water; Tood, melicious misehfef ar
vandalism, and ot or lvil cormmotion{s covered.
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]

Blass braakage, whether or nat caussd hy collfslon,
and collision with a bird or animal Is covered, Plastie
or other materials used by the manufacturer as
substliutes for glass will afss be consldered glass,

IF by agreemsnt belwesn yau and us, the glass Is
repalted rather than replaced, the deduciiils amount
will not be subtracted from a olass breakags Ioss, o
d;zdunﬁble willapply to foss fo automoblle safely
plass.

Towing And Lahor Bosts

Coverage Ji '

We will pay sosts for Jabor performed at the Inftfa)
Placs of disablement and fortowlng made necessary
by tie disablement of Yyour Insured aulp or a nop-
owned auto. The {otal limit of onr liablliy for towing
and fabor saused by a single foss Is stated onthe
Polley Declarations,

Lease Or Loan Bap Coverage

Coverage LG

ifa premlum Is shown onha Polfoy Declarations for
Lsase OrLoan Gap Coverage, and ifthe amount you
owa under the 1erms of the auto leasa of Joan
agreament on your anto exceeds the acfual cash
valus of the aute, then wa wii pay the differenca
betwesn these amounts In the evaniof a intal [oss
due to physical damage ortheft of that aufo. Ve may
Pay you and the lessor orflenfioldsr named on the
Policy Declarations,

Leasa OrLoan Gap Coverags applias only if yau have
both Auto Goltison Insurance and Aulo
Comprehensive Insuranee in effect under this polley
and tfia Joss is covered under elther coverage. This
coverage appiles onlytohe original leass or loan
wiitlen on your auls and applles onlyifyour aulo
was not praviously #tled, If, accoding fo the
information yout have glven us, the lsase orloan ends
during the policy pericd, we wiil stop thls coverage at
the end of that pollcy pericd, However, you must fell
us f you want this coverage to end at an earlisr date,

Repair Or Replacermeni Cost Coverage

Goverage RG .
I'a-premium fs shown on thie Polley Declaratlons for
Repair Or Replacement Gost Coverage (Goverage RG),

120

itwill be avr epfion to paytorepalr or replacs the

auto iowhich Repalr Or Replacement Gost Coverage
applissas shown o the Policy Declarations fora
eovered foss Ifyou have purchesed bolh Auto

Colllslon Insuranes and Aufo Comprehensive
Instirance and elther coveraga Is applicable fo the

Inss, This coverage does niol apply o foss eaused by
fite, theft, larweny or flocd, )

Thiscoverage will contlpus untll the flrst polioy
renewal after the coverags has been In sffactfor
three vears. Rapalr Or Replacement Cost Govarage
does niokaulomatically fransfer i any replacement
alito or additional auto acqulred during the policy
Ferlod. This coverags doss not apply lo any other
vehicle, Including, but not fimited to, additional
autos, replacement aufos, or substtute anlos,

Rental Relmbursement Coverage
Coveraga DU :

Fa premlum s shown on the Polisy Decfarations for
Rental Relmbimrsement Covarage, snd f you hiave an
aulo acsident, or the entls Instred anto I sfolen,
wo Will refmburse you for your cost of renting an
aulo froma rentalagency or garage. We will not pay
more than th dotlar amolint par day shown on the
Palley Daclarations, We wif not pay mileape charges
or any colllsion damage walvar,

fan Insured auto Is disabled bya colfision or

comprehensiva loss, coverage staris fhe day of the

Inss. i the enths Inswred auta Js stolen, coverage

beglns the day you report the theft to us. Ifan

Insured autu s drivsabls, coverags siarts the dayths

aula Istaken to a parage for repalrs,

Coverage ends when whichever of the Tollowing

coours first:

1. Ifaninsured anio Is disabled by a ecllislon or
comprehensivs Ioss, completion of the repalis
or replacement of the aulo;

2. Ifaninsured auto Is stols, when ws offer
seiilement or your aulo Is returned to lisg; or

3. thlety full days of covetage,
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Sound System Coverage

Goverage ZA

12 premlum Is shown on the Pollcy Declarations for’
Sound Syslem Govarags, we will pay forloss foa
saund system,

Sound System Coverage appliss only If Auto
Comprehensive Insurance Is In effect under thls
polley. This coverage makes sound systamg, and
antennas or other apparatus used spaciffcally with
{hen, Insured propariy under fhe ferms of bofh Auto
Catlislon Insuranes and Auto Comprehensive
Insurance, The limit of our Jiabiffy foreach Ioss Is
shown on (e Policy Declarations,

Tape Goverage

Coverage 77 T

i'a premium is showa on the Folfsy Declaraiions for
Tape Goverage, wa will pay for foss toany fapes,
compact dlses or stmlfar tents usad with auto sound
systems, Goverage applies o property owned by you
0ra resident refatlve that Isin oron your Instirad
dulo at the {lms of loss, The total limit of aur Habillly
Tor each loss Is shown on the Policy Declarations,

This coverags applies only Ifyou fiave Auto
Comprefiensive Insurance under this pollay, Tape
Coverage makes tapes, compact discs, or slmilar
ltemns Insured property under yomi Autp
Comprehsnslve Insurance,

Additional Payments We Will Make Under

Part 4

1. Wewlll pay upto$200 forloss of clothing and
personal luggage, including Iis contsnts,
belonglng toyou ora resfdent relafive while it ls
In or upon your Insured auto, This provision
tlnes not apply if the Insured auto {sa travel-
frafler.

This caveraga applles only when:
a, he loss s caused by collislon and you
have purchased Auto Collislon Insuranes,

b, the enfire aulo Is stolen, and you favs.
purchased Aulo Gomprehensive
lnsurancs,

& physlal damage Is done to ik aufo 2nd
toiha clothing and Itgpage caused by

earthguake, exploston, falling objects, firg,

lightnlng or flood and you have purchased
Aulo Gomprehensive Instrance, -

‘Tha amotmt stated underpalagléph 1, Above Is
the maxlmum we will pay, regardless of the
numbsr of vahleles Instired,

2 Il'you have purehased Aulo ColMfslon Insttrance
or Auto Comprehansive Instizncs under this
palley, we will pay general average and salvage
charges Imposed when yaur Insured antg Is
belng fransported.

Insured Aufos

1. Anyauto desoribed on the Palioy Declarations,
Thls Includes the four whesl private passenger
attto or utllity autn you replace it with fyon
notify us within 30 days of the replacement
and pay ths addifional premlum,

2, Anaddtlonal four whee! private passenger
atitn or uliiity auts you bacome the owner of
duting the polley perlod. This anlo will ba
covared Ifwa Instirs alf othsr prfvate
passenger aufos or utliily autos you own, You
must, howsver, tefl us withln 20 days of
acquliing the aute. Yau must pay any
additfonal premium. We mustagree to lnsure
the anfa, Goverags wil Rot confinus after 30
days if wa are not noflflad of the addltional
aufo, :

3. Asubstltuts four whael private passenger antp

or ntillly aulo, not owned byyou ora resident,
tempoiatlly ussg with the pemalssion of the
ownar while your Insured aute Is bslng
seviced or repalred, orIf yeur Insured aulo is
stolen or destroyed.

4. Anon-owned four wheel private passenger

anto used by your ora reshent ralative with
the owner’s pamlsslun. This aute mitst not be
avallable or furafshed for the regular use of
you or any resident.
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5. Atmllerwhile attachsd to an Insured anto,
This traller must bs destgned for 1ss witha
private passenger aute, This trallsr cannot be
used for business puposes with otherthan a
private passsnger aulo or uiffity atle, Homs,
offfoe, store, display, or passenger trallers,
travel-frdllers or camper unlis are not
covered unless desoiibad on the Poliny
Declarations, ’

Definitions Used In Part 4
1. Wa, Us, or Our the company as shown on the
Policy Dzclaraions,

2. Autn means a land molor vehicls with at feast
four wheels deslgnad for use on publlc roads.

3. CGamper unit means a demountable tnit
deslgned to be used as temporary iving
quarters, Including all accessorfes bullk into and
forming a permanent part of the unlt, A camper
unit Inclides caps, toppers, canoples and all
equipment and accessorias bullInfo and
forming a permanent part of the stucture,
However, a camper unitwil not include radio or
televislon antennas, awnings, sabanas, or
equipmant designed to create additional living
facilities while off a highway.

4. Miotor fome means a self-propalled vehicl
equipped, deslgned or used as a Ilving quarters,

5. Resldeni means the physfcal presgnse In yaur
household with the Intentlen fo continue Iiving
there. Unmarred dspendert chifdren
tsmporarily away from homa will bs considsred
resldents if they Intend fo continue loive In
your household.

6. Sound systerm means any device permanently
Installed Inslds your Insured auto by bolts,
braekets, or other similar msans designed for:

a  Voloe or videp transmisslon, or for voles or
video reception; or

b.  meeording or playing back recorded
material; or

c. supplylng powertocellular orsimilar
telephone equipment,

100
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10,

and which 5 parmanently Installed In 2 Inoation
otherthan the one deslgned by ihe auta's
manufacturerfor that devics.

Asound system alseincludes antenras or olher
apperafus in or on you nstred auia used
specifloally with that system, If permanently
Installed. Apparatus does not fnefude sound
taproduelng medlz such as compact dises or
casselte tapes, A sound system doas not
Include any equipment that Is extemally
oxpesad except forantennas.

Travel-tratler msans a frailer of the house,
cablnor camping lypa equlppsd or used asa
Iving quarters,

Uittty auto means an aute of the pick-up body,
sadan defivery or pane| truek type. This auto
must liave 3 gress vehicle walght of 10,000
pounds or less, ascording to manufaclurar's
specificafions,

You or Your means {he polfoyholdar named on
the Pollgy Daclaratlons and that poficyholder’s
resident spousa, :

Guslom parls or aqulpment means aquipment,
devioss, acgessories, snhancaments, and -
changes, other than those offered by the
manufasturerof fhe auto specifically for that
mode], ornstalled by the auto dealership when
new as part of the original sals, which alter the
appearance of performanee of an aulo, This
does not fnclude ftems designed for asslsiing
disabled parsons or items covered under Somnd
Syslem Goverage.

Explusions~What Is Not Govered
These coverages do not apply fo:
1. Ioss cansad Intentionalfy by or at the direction of

a1 Insured parson,

any auta ysed for the transportation of peaple o
property fora fee. This exelusion does notapply
to shared-expenss car pools,

any damzage or [oss resulting from any acl of
war, Insurestion, rebelllca or revolution,
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loss toany non-ownad aule used Inaufp
buslness oparations sich as repaliing,
sewvicing, testing, washing, parking, storlng or
selfing of antes.

loss due fo mdivactiva contaspination, -

tarmags resulting fromwearand fear, freazing,
meehanical or electrical breakdown tnlessths
damage Is the buming of wiing used to connest
elegfrieal components, orthe result of clhsr foss
caveted by thfs polley.

Hlres unless stolen or damagad by iire, maliclous
mischief or vandalism, Coverage Is provided IF
1he damags to{lres osoursat the same time and
from the same cause as other loss covered by
fhis policy.

lnss toany sound system within yeur auto.
Coverages.undar this Part also will nol apply {o

any apparafus In or onthe auto designed foruse _

with that system.

Thls exclusion wifl not apply If yon have
purchased Sound System Coverage.

darnage orfoss fo any tapes, compact dises or
stmifar ftems. This exclusfon wiif nol apply if you
purchased Tape Goverage undler this policy,

damage orloss foa samper umll whether ornot
motnted, This exclusion will notapply if the
camper unit Is describsd o the Polley
Declaratfons. -

damage or foss to appliances, furmliure,
equipment and aceessories tat are not bufft
Into or forming a perfnanent pari of a molor
home ora travel-railer,

damage or loss to your molor hiome oryour
travel-lrafler whila rented ta anyone efse Hnjess
a specifle premivim Is shown on the Palfy

- Declarations for the rented vehilels,

18.

{oss or damage arfsing outof the pariiclpation In
any prearranged, ofganized, or spontanedys:

2, racing contest;

b.. speed contest; or

C. use of a molor vehicle at a frack or
sourss deslgned or used for raclng or high
performance driving,

or Inpractice of preparation for any contest or
use of this iyps.

14. damage orloss to home, offfce, stars, display,
or passengsr trailers, or travel-Iraflers. This
excluslon will nol apply1fife ftem Is descrlbed
on {8 Polloy Declatations,

15. damaga orloss o any device that Is deslgned
for the detection of mdar or [aser,

16, damage or loss toany custom fumishings or
equlpment in or upon any aulo or ulilily auto.
Fustom Tumishings includs, but are not limited
0
a, Spaclal carpeting and Insulation,
fumiture, bars ortelevision recelvers;

b, Fasllities for cooking and sleeping;

0. Helght extending roofs; or
-custom murals, paintings, or other deeals
or graphles.

7. loss toany sustom parts or equipment
tesloned for relng which Is Installed In orupon
your instred aulo. This incjudas, but Is not
limited i, nitrous oxids sysfems, roll cagss, and
alr intake modifications,

Right To Appraisal

Boti you and vs have a right fo demand an appralsal
of the foss, Each will appolnt and pay a qualified
appralser. Other appralsal expenses wilf be shared
equally. Tha fwo appralsers, ora Judge of a court of
record, wif shoose an umplre, Each appralser wiil
stale the actuat cash valus and tiie amount of loss, If
thay disagres, thay will submll thelr differences fo
the tmplre. A wiitten dzelslon by any two of thess
Threz persons wilf determine tie amount ofthe foss,

Payment Of Loss By Us |

W& may pay for ths foss In money, or may repalror
feplace the damaged orstoler property, We may, at
any tlme before e loss s pald or the properiy Is
replaced, retum af our own expanse any stolsn
property, ellherio you orat our optfon o the address
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shown on the Polfoy Declaratlons, wilh payment for
any restlting damage, We may fake sl or partofthe
proparty at the agreed or appraised valye, Wa may
settle any elalm or loss efther with you or fie owner
of the propesy,

Limits Of Liahility

Our Hemilf of ifabillty Is the least of:

1. ihe aclual cashvaius of the properly or
“damaged part of the properly atthe tme of the
Ibss, which may Inclnde a dadustion for
depreciation; or

2. ihe costto repalror replace tha propaity or part
to lts physieal condition af the {ime of joss uslng
paris produced by or for the vehlole's
manufacturer, or pats from olher sources,
incloding, but not limited to, non- origlnal
equipment manufacturers, sukject fo applleable
stafe laws and regulations; or

3. %400, ifthe loss Is {0 a covered irdilernot
described on ths Policy Dectarations,

Any appiicable deductibls amonnt Is then subtaated,

Il we, at its optlon, efscts fo pay for the costto repalr
or replace the property or part, eur labillly doss not
Includs any decrease in{he property's value,
however measured, resulling out of the Inss andfor
repalrar replacemsnt. If repalr or replecament
results In the betterment of the part, you may be
responstble, subject to applicable state laws and
tegulatlons, for the amount of the betterment.

The maximum we will pay fora covered foss toany
. ouslom parls or eguipment Is $1000,

An anto and attached trailer are consldered separate
atifos, and you must pay the deductibiz, If any, on
sach, Only ong daductibls will apply 1o an auto witha
mounted camper unlt. If unmounted, a separaia
deductible willapply to the aufo and samper un,

1
When more than one coveraga fs applieable to the
loss, you may recover under the breadest coverage
but not bath, However, any Sound System Goverage
deductible will always apply.

124

Limits Of LiahiTiy Undsr Lease Or Loay
Gap Coverage

Ifths Pollcy Declarations Indlzates 2 premitm charge -

for Leass Or Loan 8ap Coveraga {Coverage 1), our

firnl of Fablity with respect fo that coverags Is the

amount Yout owe mdsr tha terms of the anlo lease or
- Ioanagresmsnt towhich the auts described on the

Polley Declaratlons s subject. Tha amount payable

wlil ba reduced by:

1. overditz payments and the flnanclal penaliss
assocfated with those payments;

2. the Iransfer or rolfover of & previous
outstanding leass orloan halancs {rom another
vehicle fothe orginal lease or foan for the
aute described on the Polloy Daclarations;

3. the dollar amount of unrepalred damags whish
octéumad prior to the total loss of your avte,
an

4. all refunds paid or payable fo you as a result of
the early termination of the lease orjoan .
agreement or; fo the extent finances, as a
resulf of the sarly termination of any warranly
orextended service agreement on your aulo,

Limits Of Liahillty Under Repalr Or
Replacement Gost Coverage

It the Pollcy Decfaratlons Indleates a premium charge
for Repalr Or Replacement Cost Goverage (Coverage
RG), Jt will be our option to pay fo repalr or replaca
1o autolowhich Repalr Or Replacament Cost.
Covaraga applies as shown on e Polley
Declamtions fora covered loss, subfaot tothe
applicable Aula CollisSon Insurange or Auto
Comprehsnsive Insurance deductible, butwithout 2
daducttbls for depreclation. This coverage does not
apply taloss caused by firs, thefl, larseny or flood,

However, the most wa will pay for the loss will be the

lessar ofthe:

1, Cost of repalr or replacament of the property or
pari ueing paris manufactured by or for the
vehicle's manufacturer or parts from other
satirees, Including, but not fmited to, non-
original squipment manufacturers as permitted
by state laws and regulations,

2. Gostof anew aulo ofthe same make and
modef with the same equlpment, If an auln of
the same maka and model with the sama
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equipment Is not avaliable, the new auta must
be of similar sizs, class, body fyps and
squipment, A new anle Is an anta that has not
been previously #tled and Is of fe Jatast
modsl year avalfabla at ths Hme of the [oss.

We reserva the rght to rspalr, orio replacs the
damaged property, orto pay for the loss In monsy. i
we, at [fs optlon elects to pay forife cost o repalror
1eplacs property or paris, Alstate’s llablity dogs not
Include any decrease I the properly's valus,
fiowever maasured, resulting from the lssand/or
tepairor replacement,

In o event, shall an Insured person be enifllsd fo

reoovar for the szma efement of loss undsr both

Repalr Or Replacemsnt Cost Coverags and Aulp

Goltision fnsuranes or Repalr Or Replacemant Cost
_ Goverage and Auto Comprehensive Insurange,

Jf There Is Oifter Insuranse

lithere Is other insurance covering the s at the
fime of the aeeldent, we will pay only our share of
any damages, Qur share s determined by adding tha
limlts of this Insurance fo the fimits of alf ntfer *
Insuranca that appifes on the sama basis and finding
the percentage of the folal that our limlls represent.

When this Insurenca sovers a substitute auto or non-
ownled auto, wawill pay only after all other
coilectibls Insurance has been axhausted,

When this Instimnee covers a replasement aulp or
addillonal aulo, s poley will not apply ifyou have
olher collactible Insurance,

Leass OrLoan Gap Coverage Is'excess overany ather
colicotible Insurance.

Antion Against Us

No one may bring an actich against us nanyway
refated fo the exislence or amount of coverags, ar
1e amouitt of loss for which soverage Is sought,

under Part 4—Prolection Against Loss 1o The Aulo, +

unless there Is full compllance with all polley terms
and steh actlon fs commenced within one year after
{he date of [oss.

Subrogafion Righis

When we pay, vonr rights of recovery from anyona

afse become ours up fo the amount we have pald,

;}:uu musst protect these Aghts and help us enforce
2418

What You Musi Do If There Is ALoss

1. Assponas possiblaany paison making clalm
must glve us written proof of Ioss, Jmust
Include all detalls reasonably required by us. We
tave the Aght to Inspsct the damaged property.
We may require any person making olaim o file
With us & swdm proof of loss, We may also
Tequlre that person to subimit to examinations’
under oath,

2, Frotsot the auto from fusther loss. We wii may
reasonable expenses fo guard agalnet furlher
loss. It you do not profect the aute, futhsr loss
is not covered.

3. Report alf theft losses promplly tothe polics, -

Loss Payahle Clanse )
ifa Usnfioldsrand/or Lessor are shown on e Poliey
Declarations, We miay pay loss ordemege underthls
policy toyau and the Lerholder and/or Lessoras its
Interest may appear, except;

1. Vhere fraud, misrepresentation, materl
omission, or [ntentions] damage fias been
commited by or at the dlrectlon of yar.

2. When the vehlclefs) Is Intentlonally damaged,
destroyed orconcealed by or at the direction of
Yot or any ownsr,

3, Waen you orany owner makes fraudulent
staterpent(s} or engages in fmudulext conduct In
conngetion with any aecldent or Joss for whish
coverage Is sought.

The Usnholder and/or Lessor must notty us ofany
chiangs In ownership arhazard that Is known.

If you orany awner alls fo rendsr proof of Joss within
1he tlme granted In the polley, the Uenholder and/for
Lessor must do so within slty days i the form and
manner desedbed in the polley. The erholder
andfor Lessor are subjsct tothe provislens of the
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policy refating to appralsal, ime of payment and
bringing sui, *

We may cancel this pailey adeordihg to s terms. Wa
will notlfyihe Usnhiolder and/or Lessorat least fen
days prior tothe date of cancellation that the
cancelfation [s effactive as to the Intarest of the
Uenhelderand/or1sssor. Whenaver wa pay the
Usnholder and/or Lsssorany sum for foss or damage

128

under this polley, wa will ba subrogated to tha extent
of payment o tie righls of the parly towhom
paymen! was mads, Howevar, thess stbrogatfon
provisions must In no way tmpalr ths rights of the
Usnhaolder andfoy Lsssario recover the full amount
of lts elalm from the Insured,

The Uenholderand/or Lessor have no greater fghts
undsr the provisfons of fhe poliey than the Insured,
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Policy Endorsement

. m;.} following endorsement changss Your poficy, Pleasa read this document aarefully and keep K will your
pollgy, .

Dividend Provision— rours

You shall be entitled to partivipate In a distdbution of any surplus of Allstats fo the extent and upon fhe
conditions flxed and determined from time io fime by s Board of Direclors In acsordance with the provisions

of any applicable laws and regulations.

Brand00 1405
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
) ©  THIRD JUDICIAL CIRCUIT
COUNTY OF WILLIAMSBURG ) CIVIL ACTION NO: 2014-CP-45-00644
)
Larry Brand, . )
)
. PLAINTIFF, )
)
Vs. ) PLAINTIFF’S MEMORANDUM
) . IN OPPOSITION TO
Allstate Insurance Company, ) DEFENDANT’S MOTION
) FOR SUMMARY JUDGMENT
DEFENDANT, )
)

.Comes now the Plaintiff, filing this Memorandum in Opposition to Defendant’s Motion jor
Summary Judgment. In doing so, Plaintiff incorporates by reference all argument and allegations -
contained in his previous pleadings in this matter.

Procedural History

Plaintiff filed a Summons and C’om.-plaz'ntinfhjs matter on December 15, 2014. That complaint
alleged a Declaratory Judgment canse of action agajl_lst the Defendant; éeeking an order declaring that
the Defendant’s policy for UIM insurance coverage issued to the Plaintiff was responsible for UM
coverage on amounts from $25,000.01through $169,548.01. - - |

The Defendant filed an Answer and Coumterclaimin this matter on or about February 18,2015.
Plaintiff filed a Reply to that counterclaim on February 26, 2015.

The Defendant subsequently filed an Amended Answer and Counterclaim March 3, 2015.

_ Plaintiff filed a Reply to that amen(ied countercléim on or about March 20, 2015.
The Defendant filed a Motion for Suﬁmmy Judgment on or about October 13, 2015.

This Memorandum in Opposition follows.
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History of the Case

On or about January 27, 2010, BRAND was driving a truck owned by his employer,
EVERGREEN. Another driver, Casandra Olivia Stoner (hereinafter “STONE”), was driving a vehicle
insured with lability coverage through PROGRESSIVE. STONE attempted fo enter/oross Highway
521 from Bloody Bucket Road near Greelyville. It is doubtful Hability would be contested. Bloody
Bucket Road was the secondary road at this intersection, as STONE had a stop sign prohibiting her
entering the intersection until the iniersecﬁo_nwas clear. Ather %rorker’s compensﬁﬁon deposition taken
on September 30, 2013, STONE testified as follows:

Q:  Ifyoucouldn’t see because ofthe sun, why did you continue across the
roadway? '

. A:  Because I didn’t see anything coming,

Could you see anything at all?

Q

' No, sir. So I guess—I assumed nothing was coming so I went across the
road.
Stone deposition, p.32,1.8-15
‘When asked whose fault the accident was, STONE answered:

A: I guess it was my fault because I had the stop sign.
Stone deposition, p.26,1..17-18

" A worker’s compensation claim was opened on behalfof BRAND, with EVERGREEN having
workers compensation coverage through American International South Fnsurance Company (hereinafier
“AIS”).

BRAND’s employer, EVERGREEN, also had UIM coverage through WESTFIELD in the
amount of $1,000,000.00. BRAND had UIM coverage through ALLSTATE in the amount of

$25,000.00.
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A third party perso@ injury lawsuit seeking UIM coverage was instigated agajn;st STONE.
]‘30th WESTFIELD and ALLSTATE were served in that third party personal injury lawsuit as UM
carriers. That case number is 9012-CP-45-00657 and the case has been stayed pursuant to an order
issued January 7, 2015. The purpose of the stay was to pause the underlying persbnal injury litigation
pending resolution of this declaratory judgment action.

The liability claim in the personal injury suit was settled viaa Covenant not fo Execute between
BRAND and PROGRESSIVE, executed in August/September 2011. By Petition and Order for '
Approval of Compromise Settlement Agreement, received by the South Carolina Wcl)rker’s
Compensation Commission on Octobér 5,2011, BRAND’s seftlement of the liability coverage in this
matter was authorized. See Exhibit A. That document memorialized, among other things, that:

1) the proceeds of BRAND’s liability were subject to worker’s compensation lien

pursuantto §.C. Code §42-1-560; |

2) the proceeds of BRAND’s home UIM policy were not subject to worker’s

compensation lien pursuant to S.C. Code §42-1-560; |

3) the proceeds of BRAND’s employer’s UIM policy were not subject to worker’s

compensation lien pursuant o S.C-. Code §42-1-5 60;

That document also memorialized that after disbursing attorney’s fees and costs from the
liability proceeds, BRAND’s worker’s comp attorney would hold the remaining balance of the liability
settlement in trust pending resolution worker’s compensation claim and its accompanying lien.

A mediafion was held and attended by representatives of BRAND, WESTFIELD and

ALLSTATE on June 30, 2014.

As of the date of that mediation, BRAND had incurred $82,292.00 worth of medical treafment.
3
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Asearlyas Januar_s; 1,2012, Dr.. William Naso had indicated on a 14-B form that BRAND had a 28.5%
impairment to the cervical spine Which- would require firture treatment inchuding cervical spine surgery.
BRAND had obtained a life care plan from Karen Shelton dated July 17, 2013 indicating projected
future medical of $131,439.25, as well as a report from Dr. Oliver Wood dated Auéus't 8, 2013
ésﬁmaﬁng BRAND’s total financial loss of §5 84,749.00?BRAND had also been evaluated by J. Adger
Brown, Jr., MA, CDMS, a certified vocational expert on April 23, 2012. Mr. Brown opined that
BRAND was permanently and totally disabled. BRAND was awarded SOCI?B.I Security disability
benefits on December31, 2011 and paid back benefits from October 2010 through December2011 and
continning, |

At the time of fhe mediation, BRAND had 5een paid Temporary Total Disability (TTD)
payments from January 28, 2010 through May 17, 2010, when he returned to work for six (6) days.
However, BRAND was laid off and subsequently, the workers comp carrier recommenced T'ID
payments begmnmg March 23,2011, which continued through the date of mediation.

The UIM claims against WESTFIELD and their insureds were settled for an amount of
$450,000.00. The UIM claims against ALLSTATE remained. '

Subsequent to the above, being informed and believing that the remaining 1ssues between
BRAND and ALLSTATE involve_d legal questions concerning UIM coverage, BRAND filed the
pending declératory Jjudgment action.

- Subsequent to the filing of this action, BRAND’s worker’s compensation claim, WCC File “
#1002789, was settled. A Form 19 filed with the S.C. Worker’s Compensation Commission in
February of 2015 shows the following ;:ompénsaﬁon having been paid:

-Number of weeks of T.T.: 15 5/7 from 1/28/2010 — 5/17/2010 = $8,291.80
4 ' |
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201 5/7 from 3/23/2011 —2/1/2015= $106,436.56

-Agreement and Final Release: $156,848.66
~Total Compensation Paid: $271,577.02
~Total Medical Benefits Paid: $83,173.73

See Exhibit B.
The zhove shows that the true total benefits paid to BRAND through worker’s compensation
coverage was $354,750.75 ($271,577.02 in compensation and $83,173.73 in medical benefits).

Legal Standards

Summary judgment is appropriate only if there is no genuine issue of material fact and the

moving party is entitled to judgment as a matter of law. Conner v. City of Forest Acres, 348 8.C. 454,

462; 560 S.E.2d 606, 610 (2002), citing Koester v. Carolina Rental Center, Inc., 313 S.C. 490, 443

S.B.2d 392 (1994) and Rule 56(c), SCRCP. Tn determining whether any triable issues of fact exist for
summary judgment purposes, the evidence and all inferences which can be reasonably drawn from the .
evidence must be viewed in the light most favorable to the nonmoving party. Jd. Moreover, sinceitisa
drastic remedy, summary judgment should be cantiously invoked so that a litigant will not be
improperly deprived of trial on disputed factual issues. Conner at 462, 610, citing Baughman V.

~ American Tel. and Tel. Co., 306 S.C. 101, 112; 410 S.E.2d 537, 543 (1991).

Summary judgment should not be granted even when there is no dispute as to the evidentiary

facts if there is dispute as to the conclusions to be drawn from fhose facts. Gilliland v. Elmwood

Properties, 301 S.C.295,299;3 91 S.E.2d 577, 579 (1990), citing Piedmont Engineers, Architects and

Planners, Inc. v. First Hartford Realty Corp., 278 8.C. 195, 196: 293 S.E.2d 706, 707 (1982). Summary

judgment is improper on a construction of contract issue where the intention of the parties as to the

5



meaning may not be gathered from the four corners of the instrument. Gilliland at 299, 579, citing -

Bishop v. Benson, 297 S.C. 14, 374 SE.2d 517 (Ct. App. 1988).
A declaratory judgment action to determine coverage under an insurance contract is an action at

law. L-J. Inc. v. Bituminous Fire & Marine Ins. Co. 350 S.C. 549, 567 S.E.2d 489 (Ct. App. 2002).

Argument

L Under South Carolina law, ALLSTATE is required to provide UIM
coverage to BRAND on amounts from $25,000.01 through $50,000.01.

Itis not contested that BRAND is entitled to $25,000 of UIM coverage throu_gh ALLSTATEin
this matter. What is disputed, is when ALLSTATE is required to provide that coverage.

South Carolina law allows for a worker’s compensation offset on eﬁlployer—purchase& UM
coverage. This positoni;s supported by the following:

S.C. Code §3 8-77-1 60, which provides, in pertinent parf:

...Such carriers shall also offer, at the option of the insured, underinsured
motorist coverage up to the limits of the insured liability coverage to provide
coverage in the event that damages are sustained in excess ofthe Liability limits
carried by an at-fault insured or underinsired motorist. .. Fnone of the insured’s
or named insured’s vehicles is involved in the accident, coverage is available
only to the extent of coverage of any one of the vehicles with the excess or
undersinsured coverage. Benefits paid pursuant o this section are not subject to
subrogation and assignment. S.C. Code $38-77-160

S.C. Code §38-77-220, firther provides:

The automobile policy need not insure any liability under the Worker’s
Compensation Law nor any liability on account of bodily injury to an employee
of the insured while engaged in the employment, other than domestic, of the
insured, or while engaged in the operation, Imaintenance, or repair of the motor
vehicle nor any liability for damage to property owned by, rented to, in charge
of; or transported by the insured. S.C. Code $38-77-220

In 1973, the South Carolina Supreme Court struck down policy provisions which sought to
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offset the amount of uninsured motorist (UM) coverage available to an injured employee under an
employee-purchased UM policy by the amount of worker’s compensation benefits received by the

employee. Ferguson v. State Farm Mut. Auto Ins. Co., 261 S.C. 96, 198 S.E.2d 522 (1973).

Tn 1994, the South Carolina Supreme Court said that policy provisions which sought to offset
the amount of UIM coverage available to an injured employee under an embloyer—purchased UM
policy by the amount of worker’s compensation benefits received by the employee were allowed under

South Carolina law. Williamson v. United States Fire Ins. Co., 314 S.C. 215,442 SE.2d 587 (1994).

Tn arriving at this conclusion, the Williamson court noted the following:

Tn Ferouson v. State Farm Mutual Automobile Jnsurance Co.,261S.C. 96,198 SE2d
522 (1973), we held that an insurer cannot offset workers’ compensation benefits
received by an employee, notwithstanding policy provisions to the contrary. See also
12A GEORGE J. COUCH, COUNCH ON INSURANCE 2D § 45:652 (MARK S.
© REODES, ed. 1981). Cf Gauis V. Cincinnatie Tns. Co., 280 S.C. 149, 311 SE.2d 723
(1984) (holding it is contrary to public policy to offsét amount insured can recover
under underinsured motorist coverage by amount received from at-fault motorist).

Ferguson is distinguishable in that it involved a claim for uninsured benefits by an
individual who had purchased theinsurance policy. In this case, however, the policy
was purchased by Williamson’s employer, not by Williamson. The same statute and
public policy does not operate in cases where voluntary coverage had been provided by
an employer. Williamson at 219, 589, emphasis added.

The Williamson court also held:

As long as the employee is able to fully recover the damages sustained, we believe
the better public policy is to encourage employer voluntary coverage by not exposing
employers to mandatory duplicative insurance premiums and by not allowing
duplicative insurance recoveries by employees. We therefore hold that S.C. Code Ann.
§38-77-220 (1989) allows an employer’s automobile insurance carrier to offset
workers’ compensation benefits received by an employee. The offset shall be applied
against the total of damages sustained onee the employee has been fully compensated
for the injuries. Williamson at 219, 589, emphasis added.




Subsequent to the above, the South Carolina Supreme Court decided the case of Sweetser v.

S.C. Dep’t ofIns. Reserve Fund, 390 S.C. 632. 703 S.E.2d 509 (2010). The Sweetser court specifically

found that S.C. Code §38-77-220 can only apply to employers purchasing automobile insurance
policies, as only employers can “insure and liability under” compénsation law. Sweetser at 636, 511.
In the present case, WESTFIELD was the only Employer-purchased UIM coverage. As such,
only WESTFIELD was allowed under the law to exclude/offset coverage for the amounts paid by
worker’s. compeﬁsaﬁon. The UIM Endorsement of WESTFIELD’s policy states:
| C. Exclusions |

This coverage does not apply to any of the following:

1. The direct or indirect benefit of any insurer or selfinsurerunder
any workers® compensation, disability benefits or similar law.
See Exhibit C, p.2. )

That UIM Endorsement goes on to state:

D. Limit of ITnsurance

We will not pay for any element of “loss” if a person is entitled to
receive payment from the same element of loss under any workers’
compensation, disability benefits or similar law.

See Exhibit C, p.2.

The above language combined with S.C. Code §38-77-220 and case law results in

WESTFILED providing no UIM coverage in this matter until the amounnt legally due BRAND is
$379,750.76 (a figure which represents the $25,000 paid in liability coverage plus the $354,750.75 paid
in total workers compensation benefits). Since WESTFIELD is the only UIM carrier allowed to utilize

S.C. Code §38-77-220, that means there is no other coverage available to BRAND for the amounts
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from $25,000.01 through $379,750.76 other than the ALLSTATE UIM coverage.
_' " The UIM section of ALLSTATE’s policy states the following:

Exclusions — What Is Not Covered
‘We will not pay any damages an insured person is legally entitled to recover

because of:

3. bodily injury or property damage to the extent that benefits are paid,
payable or required fo be provided underany workers’ compensation or

disability benefits law.
See Exhibit D, p. 17

The ALLSTATE UIM section also states:

Limits of Liability
Subject to the above Timits of liability, damages payable will be reduced by:

3. all amounts payable under any workers’ compensation law, disability
benefits law, or similar law, Medical Expense Benefits Coverage of this
policy, or any similar antomobile medical payments coverage.

4. all amounts paid or payable nunder any Underinsured Motorists
Coverage applicable to a vehicle, other than your insured atto, which
the insured person was in, on, or getting into, or out of at the time of the
accident.

See Exhibit D, p.18, emphasis added.

The ALLSTATE UIM section also states:

If There Other Insurance

If the insured person was in, on, getting into or out of a vehicle which is
_jnsured for this coverage under another policy, coverage under this policy
will be excess. This means that when the insured person is legally entitled to
recover damages in excess of the other policy limit, we will pay only the
amount by which the damages exceed the limit of liability of that policy up to '

9



the limit of liability on this policy.

If more than one policy applies to the accident on a primary basis, the total
benefits payable will not exceed the amount the insured person is legally
entiled to recover. We will bear our proportionate share with other
underinsired motorists benefits.

Conformity To Statute

This coverage is intended to be in full compliance with the South Carolina
Uninsured Motorists Law. If any provision of this endorsement conflicts with
that law, it is amended or eliminated to comply with the law.

See Exhibit D, p. 18-19; emphasis added.

The simple fact is, there is no other coverage available to BRAND for the amounts fiom

~
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$25,000.01 throngh $379,750.76 except for ALLSTATE’s UIM coverage. T.h% are not allowed tmder
South Carolina law to exclude/offset workers compensation injuries/benefits paid. Not allowing
BRAND to access his own personal UIM coverage to fill in this “gap” in coverage would erode the

pﬁb]ic policy behind UIM coverage.

Thereason South Carolina law requires insurersto make meaningful offers of UIM coverageto ‘

insureds, is to encourage insureds to purchase coverage in the event that damages are sustained in
excess of the liability limits carried by an at-fault insured. If the courts were to allow carriers o

exclude/offset such coverage based on workers compensation as ALLSTATE seeks to do in this

situation, it would render employee-purchased UIM policies practically worthless. In the present case,

it would result in BRAND being uncovered by any policy for almost $355,000 worth of damages.

10
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Conclusion

Based on the above, the Plaintiff respectfully requests that the Court deny the Defendant’s

request for Summary Judgment and issue an order declaring that ALLSTATE would beresponsiblefor

providing UIM benefits to BRAND -for any award from $25,000.01 through $50,000.00 in the

underlying tort litigation.

ATTORNEY FOR PLAINTIFF
PO Box 13057

Florence, SC 29504-3057
Telephone: 843-669-5634
Facsimile: 843-6695150

patrick@wukelalaw.com

Decemberﬂ! ' l , 2015
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STATE OF SOUTH CAROLINA T
BEFORE THE
SOUTH CAROLINA WORKERS’ COMPEN SATION COMMISSION
W.C.C.FILENO: 1002789

Larry Brand, g
Employee/Claimant, )
) .
vs. ) PETTIION AND ORDER FOR
_ o ) APPROVAL OF COMPROMISE
'Evergreeir Tuxf Corporation/James C. ) SETTLEMENT AGREEMENT
" Justice Co., Inc., ) 4
. Employer, and ) RE CEEE
)
American Intemational South Insurance Co.,) SEWLEMP
Chartis Claims, Inc., - ) aer 05 Zﬂﬂ
- - - ) .
. - Division of Claims
Cmer{Defendam' % 8C Warker's Cump. Comm. .

TO: THESOUTIH CAROLINA WORKERS’ COMPENSATION COMMIS S.ION:

This matter is before the Commission. on the pefition of the Claimant, Latry Brand,- for
approval of the sefflement of a third party action. The Claimant, Lay Brand, suffered a
compenséble injury on T anu.a::y 27, 2010, when he was involved in an- arfomobile accident ot of
and in the cowrse of his employment WIth Evergreen Turf Corporation/James C. Justice Ce., Inc.

The Claimant filed a Form 50 capfioned Lary Brand v. Evergreen Turt Corporation/James C.

Justice Co.. Tnc., WCC# 1002789. That matter remains open-

Thereafter, the Claimant filed a liability claim against the at-fanlt driver, Casandra O.
Stone and Stevenson M. Stone, and their automobile liability insurance camier, Progressive

Northern Insurance Company.- Progressive Northern Insurance Company has a policy of
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Twenty-Five Thousand and No/100 ($25,000. 00) Dollazs in hab]ltty CoVerage per person, which

- they have now tendered fo the Claimant Larry Brand.
By way of informafion, the Claimant has filed wnderinsmred moforist.claims with the

underinsored policies on Larry Brand’s ai-home vehicle and the employer’s covered vehicle that

the Claimant’s wa$ driving at the time of the accident and hope to receive settlement on those )

claims as well.
The. Claimznt and employer request the Commission’s approval of the setflement of the

third party Slaim and agree as follows:

(1)  that the proceeds.of the liability claim against Casandra O. Stone and Stevenson

M. Stone are subject fo vi-fozkers’ compensation lien pursuant fo S.C. Code § 42-1-560:

(2 . the proceeds _of Lawy Brmd’s home underinsured policy are mot subject io
Wurkém’ compensation lien pursuant to S.C. Code § 42-1-560; -

3 ' the procwds of Larry Brand’s employer s undermsu:ed policy are not snbje;ct fo

" workers’ compensaton lien pursuani 1o 5.C. Code § 42-1-560;

)] the Claimant has an ongomg, accepted Worke}:s compensaﬁon claim and the

carrier conf:muw to pay benefifs; accordmgly the Wozkers compensaﬁon carrier’s corresponding

Lien cIaJm also increases daily; -

(5)  the Lability coverage of TﬁW—Five Thousand and No/100 ($25,000. 005 Do]lal-—s
tcndera;d by Progressive Northern .Iusmance Company represents a Iea;onable settlement of the
available liability coverage. .

THEREFORE:

The Claimant and employ;ar request that the C;ommission al;ﬂloﬁze the settlement of the

third party claim and further anthorize that the Claimant’s atfomey mainfain the iaroceeds of the
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Tiability settlement in frust after disbursing 1/3 attorney’s fees in the amount of Eight Thousand
Thres Eundred Thirty-Three and 33/100 ($8,333.33) Dollars and costs totaling Ninety-Two and
467100 ($92.46) Dollars and that the Claimant’s attomey continme to maintzin the balance of the
habxhty proceeds “in his trust acconnt.until such time as the parties are prepared fo either

compromise or litigate the issue of the amount of Workers compensation lien appropnate om the

proceeds of the third party liability settlement.

ORDER

" - For the foregoing reasoms,

IT IS ORDERED AND the Commission hereby athorizes the sefflement of the. third-
party claim in the above-captioned matter as hereinabove described and direct the Claimant to
execirte the documents necessary to consummate the third-party seftlement. )

IT IS FURTHER ORDERED that the Claimant’s atformey is directed to hold the proceeds
of the settlement of the habﬂrty claim, aﬁér aﬁoméy’s fees of Eight Thousa_nd Three Himdred
Thirty-Three and 33/100 ($8,333.33) Doﬂaré and costs of Ninety-Two and 46/100 ($92.46)
Dollars, in frust pending further order of this Commission resolving the workers® .compensaﬁ(;n
Len. | -

IT IS FURTHER ORDERED THAT S.C. Code § 42:1-560 does not apply to fhe
Claimant’s underinsured motorist claim on his at home policy nor the employer’s policy and

therefore the Claimant is anthorized to settle those claims and distribute its proceeds free of lien.
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AND IT IS SO ORDERED.
Commissioner
| S.C. Workers®’ Compensation Commission
_,2011 |
Céhnnbﬁ,SC
FEE SUBJECT TO FORM 61
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-1 ,4 BLarry Brand vs. Evergreen Turf Corporafion, et al
WCC File No. 10062789
Petition aud Order for Approval of Compromise Settlement

Ww ¢ 611

La.l:ry Brand /

Stephen J. Wu el
Attomey for\Clgimarii
. FIRM
Post ce 3057
Florence, SC 29504
843-669-5634

%MOJZ L\m | @Jm /&ew.%

Oliver Rebecch K. Halberg
Claims Deparfment - ) . Adtomey at Law
Progressive Northern Insurance Company Collins & Lacy, P.C.
1536 Foiding Island Road, Suite 105 Post Office Box 12487
Hilton Head, SC 29926 - Columbia, SC 29211
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WCC File # 1002789

South Carolina Workers® Compensation Commission

4333 Main Street, Suite 500 s >
PO, BOX 1715 Carrer File # 709-B3624
Columbia, SG 26202-1715 Carrier Code #1023
(803) 737-5723
Employer FEIN & 811 680853
Claimant's Name; LARRY BRAND SSN: Ernployer's Name: EVERGREEN TURF CORP
Address:___ Address: 1512 BOB WHITE ROAD
&ify: LAKE CITY State: SG Zip: 29560 city: TURBEVILLE : States SC  Zips 20762
Horrre Phone: . Work Phone:_ ) insurarice Carier: AIG ASSURANCE GOMPANY
Preparer's Name: TRAGY DEAN Law Firm: Preparer's Phone # {704 ) 553 - 5141
Compensation Paid. Number of From To Armount
: Weeks idiyyyy) iy
+.  Numberof Weeks T.T. " 15 5fF 01/28/2010 051 7/2010 ‘$ 8,291.80
' 201 5/7 032312011 0210112015 $ '106.436.56
0 ' $
2.  Numbgr of Wesks T.P. 8 s
3] $
o $
3. Ntmber of Weeks P.P. o $
3] 3
0 L4
4. Disfiguremert 3
5. Agreementand Finat Release $ 156.84B.66
Tofal Compensation Paid $ 271577.02
Total Medicat Benefifs* Paid . $ 83,173.73
7. Funeral Benefils - $ . )
[] Case Dened Date of Injury: (* | l 24 f U
[ 7
By have received the _@mpepsaﬁon shown above. (midiyyys)
By laceesr Degin-a-nd 142812015
Claimnant Employgr’s Representative Date
- -A-I1%-1S Zi (wityyyy)
Printorty ! rson, other thar
thi 2ieing befiolfls ard siaf below,
‘4‘,1' ) _//-_./
Eport 6f Additional Fees and Recoupment
&. Carrier Reimbursement by Third Party $
B. Attorney's Fea Paid by Employer _ ]
C. Aftomey's Fee Paid by Claimant . 3

{Non-contingent fees only)

File this form with fhe Glalms Depariment according fo R.67-414 and R.67-1204. A person, ofher than the clalmarit, recelving benefits should sign on the line
provided. * Do not include as medical cosfs fees paid for expert testimony, fees for determining carrier's liability, costs of autopsy, birth and death certificates and
impartial examinafion. Form 18 must be fited within 16 days of final payment of compensation. Form 18 must be fied when a claim is denied.

STATUS REPORT AND COMPENSATION RECEIPT

Rev.pats 5 19

wcisi%’ (3-95) Wolters Kluwer Financial Services | Uniformt Forms ™ Page 1 of t
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POLICY NUMBER: COMMERCIAL AUTO
THIS ENDORSEMENT CHANGES THE POLICY. PLEASE READ IT CAREFULLY.

SOUTH CAROLINA UNDERINSURED
MOTORISTS COVERAGE

For a covered ~auto” licensed or principally garaged in, or "garage°operations™ conducted in, Scuth
Carolina, this endorsement modifies insurance provided under the following:

BUSINESS AUTD COVERAGE FORM

GARAGE COVERAGE FORM .

MOTOR CARRIER COVERAGE FORM

TRUCKERS COVERAGE FORM
VWith respect to coverage provided by this endorsement, the provisions of the Coverage Form apply un-
less modified by the endorsement.

This endorsement changes the policy effeéﬁve on fhe inception date of the policy unless another date is
indicaied below.

Named Insured:
Endorsemtent Effeciive Pate:, N _ .
’ Counfersignature OF Aufhiorized Representative

Name: )

Tifle:

Signature:

Date:

SCHEDULE

Limit Of Insurance: § Each “Accident”

Information reguired fo complete this Schedule, If not showm above, will be shown in the Declaraifons.
A. Co‘-verage ) b. Anyone else “occupying” a covered

1. We will pay in accordance with the South ;au;g;;rxé: t,eamu?;r-a:y.‘s#gsﬁ;r‘t;rfgg

Carolina Underinsured Motorists Law all
sums the “insured” is legally enfilled fo

“auto” must be out of service be-
cause of ifs breakdown, repair, ser-

recover as damages from the owner or vicing, "loss” or desfruciion.
driver of an “underinsured motor- vehi- : )
cle”. The damages must resuff from c. Anyone for damages he or she is

entitled fo recover because of “bod-

“bodily Injury” sustained by an *insured”
y njury” Y ily injury” sustained by another “in-

or “property damage” caused by an “ac-

cident”. The owner’s or driver's liability sured”. ,
for these damages must arise out of the . e S
ownership, maintenance, or use of the 2. A parinership, limited liabilify company,

corporation or any other form of organ-

“underinsured mofor vehicle”. ization, then the following are “Insureds™:
2. We will pay under this coverage only af- - I

ter any liability bonds or policies have 2 gﬁ;ggeor aoter:crunggrr;gry s:bsﬁ?l)xg:rﬁ

been exhausted by judgmenis or setile- a2 covered “auto”.  The covered

ments. : *auto” must be out of service be-

cause of iis breakdown, repair, ser-
B. Wha ls An Insured vicing, “loss” or destruction.

If the Named Insured is designated in the
Declarations as: b. Anyone for damages he or she Is

entitled fo recover because of “bod-

1. An individual, then the following are “in- ily injury” susiained by ancther "in-

- sureds”: sured”.
a. _The Mamed Insured and any “family c. The Named Insured for “properiy
) members”. damage” only.
@ )SO Properiies, Inz, 2005 . CA 21 8% 0305
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C. Exclusions

-This coyerage does not apply to any of ihe.

followings =~

1.

4.

The direct. or indirecixbenefit of any
insurer or selfinsurer under any work-
&rs” compensation, disabiifiy-benefits or

_similaFTaw.

Anyone using a vehicle without a’rea-
sonable belief that the person Is entifled
io do so.

That part of “properiy damage” for which
an “insured” has been compensated by
insurance or otherwise.

“Bodily injury” or “property damage”
arising directly or indirectly out ol

2. War, including undeclared or civil .

war;

b. Warlike action by a military force,
._imeinding actipn. in hindering or de-

sured’s” pro raia share of the fimit -
shown in The Schedule for this cov-
erage that applies {o the vehicle that
“insured” was *occupying” at the
fime of the *accident”.

b. An individual Named Insured or any
~family member” who susigins “bod-
fly injury” or “properly damage® in
that ~accident” will also be entiifled
1o a pmo rala share of ihe limit de-
scribed in Paragraph a. above.

A person’s pro rata share shall be the
proportion that thaf person’s damages
bears fo the fotal damages sustained by
all “insureds”.

Regardless of the number of covered
“auins®, “Insureds”, premiums paid,
claims made or vehicies involved in the
"accident”, if “bodily Injury” Is sustained
by an’individual Naried Insured or any
“family member*® whils not “occupying”
any “aufo”, the most.we will pay for all

" omarme

“fending against an aciual OF ex-
pected atfack, by any government,
soverelgn or other authority using
military personnel or cther agents;
or

e. Insurrecton, rebellion, - revolution,
isurped power, or aclion Taken by
govemnmental authorily in hindering
or defending against any of these.

. Limit Of Insmance

1.

Regardiess of ihe number of coversd
vaios”, “insureds®, premiums paid,
claims made or vehicles involved in the
~aecident”, the most we wifl pay for all
damages resuiiing from any one “mcci-
dent” is the limit of Underinsured Mofor-
ists Coverage shown in the Schedule. If
the *bodily injury™ is sustained by any
“Insured” while “occupying” a covered
~auto”, or ifthe Named Insured’s covered
“guio” sustairs “properly damage” in an
“accident”, our limit is the sum of

2 The imit of insumncé shown in the-

Schedule for this coverage applica-
_ble to a covered, “auto”; and -

b. That part of the imit for this cover-
age that applies 1o each additional
covered *auto” that does not exceed
the fimit of insurance applicable 1o
the covered “aulo” involved in the
“accident”.

Subject to the maximum [mit of insur
ance for all damages:

a. Regardless ofthe number of covered
“autps”, *insureds®, premiums paid,
claims made or vehicles involved in
the *accident”, the most we will pay
for “bodily injury” sustained in an
“accident” by an “insured” other
than an individual Naried Insured or
any *family member® s that “in-

is the sum oft

a. The highest limif of insurance forthis
coverzge applicable o any one of
such Named Insured’s covered
“atitos”; and

b. That part of the limit for ithis cover-
age ihat applies fo each addifional
covered “auio” that does not excesd
the limit of insurance appiicable fo
the covered “auio” involved in the
“accident”. .

Regardless of the number cof £overed
“gutos”, “Insureds”, premiums paid,
claims made or vehicles involved in the
“accident”, if “bodily injury” Is sustained
in an “accident” by an individual Named
Insured or any “family member”, while
“occupying” a vehicle not owned by that
Named Insured or any “family member”
ihe most we will pay for all damages re-
sulting from that *accident” will be the
highest limit of insurance for this cover-
age that applies to any one of such
Named Insured”s covered “autos”.

Ne one will be entitled {o receive dupli-
cate paymenis for the same elements of
*logs” under ihis Coverage Form and any
Liability -Coverage form, Medical Pay-
ments Coverage Endorsemeni, or
Uninsured Moiorists Coverage Endorse-
ment attached 1o this Coverage Form.

We will not make a duplicate payment
under the Coverage Form for any ele-
ment of "loss” for which payment has
been made by or for anyone who is le-
gally responsible.

We will not pay for any element of “loss”
if a person is entitled 1o receive payment
for the same element of loss under any
workers® compensation, disability bene-
fits or similar law. -
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E.. Changes In Condifions

1.

Other Insurance in the Business Aulg

d.” For “bodily Injury” this Insurance is
excess 1o any other colleciible
Underinsured Motorisis Coverage.

and Garage Coverage Forms and Oer
Insurance - Primary And Excess [nsur-
ance Provisions in the Truckers and Mo-
tor Canjer Coverage Forms are replaced
by the following:

a. If an “insured” sustains "bodily in-
jury” while “occupying” & vehicle not
owned by that persen or while not
“occupying” any vehicle, the follow-
ing priorities of coverage apply:

First

Priority

Second

The policy affording Underinsured
Motorists Coverage fo the vehide
the “insured” was “occupying”

at the time of the “accident”.

Any policy affording Underinsured
Motorists Coverage 1o a Named
{nsured or a family member, if

the Named Insured Is an individual.

o ¢ o bireiae 8 o SOt PR L 880 pmengdnk t 5%
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ance available under the first
priority, the maximum recovery
under all policies in the second
priority shall not exceed the
highest applicable limit for any
one vehicle under any one pol-
icy.

(2} i there is applicable insurance
available under the first prioriy:

(a) The limit of Insurance ap-
plicable 1o ihe vehide the
~insured” was “occupying’,

—under ihe policy in the first
priority, shall first be ex-
hausted; and

{b) The most we will pay in the
‘second priority shall not
exceed the highest limit for
any one vehicle under any
cne policy in the second
priority.

b. We will pay only our share of the
loss, not to exceed our share of the
maximum recovery. Our share IS
the proportion that our limit of insur-
ance hears io the iotal of all appli-
cable limits on the same level of
prioriiy.

c. For “properly damage”, this insur-
ance is excess fo all collectible in-
surance of any kind.

2.

%emsﬁaemappﬁcablegnsug-____—ﬁﬁ—__

Duties In The Event Of Accident, Claim,
Suit Or Loss is changed by adding the
following: .

Promptly send us copies of ihe legal pa-
pers i a “suit” is brought.

Transfer Of Rights Of Recovery Against
Giiers To Us does nof apply 1o
Underinsured Motorists Coverage.

Two Or More Coverage Forms Issued By
Us does not apply 1o Underinsured Mo-
torists Coverage.

The following provision is added:

CONFORMITY TO STATUTE

" This endorsement is intended fo be in full

conformity with the South Carolina n-
surance Laws. If any provision of this
endorsement confiicts with that law, it is
changed to comply with the law.

Stional igiions~ = " T T

As used in this endorsement:

1.

~Family member” means =& person re-

Iated fo an individual Named Insured by

blood, marriage or adopiion who s a

resident of such Named Insured’s

i;household, including a ward or foster
ild.

*Gccupying” means in, upon, getting in,
on, outorof. -

“Properly damage” as psed in this
endorsement means injury to or de-
struction of ihe Named Insured’s covered
~smio”. However, "properly damage”
does not include damage io properly
owned by the ~insured” while contained
in the Named Insured’s covered “auio”.

~Underinsured motor vehicle” means a
Iand motor vehicle or “iraller” of any type
o which a liability bond or policy applies
at the fime of ihe “accident’ in limits
equal to or greater than the minimum
limit for liabilty specified by the South
Carolina Financial Responsibility Act, but
the limits of that bond or policy provide
a limit that is less thar the amount the
~insured” is legally entitled 1o recover as
damages taused by the ~accident”.

However, “underinsured motor vehicle”
does not include any vehicle or equip-
ment designed for use mainly off public
roads while not on public roads.

WESTFIELD179
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Seciion If -
tnderinsured Moforists [msurancs
Goverage SU

Insmying fgreements

Wz wili pay those damages that an Insored person Is
legally eniitled o recover from the owner o pparatar
of an Undarinsured auio because of:

i, bodily Infury sustained by an insured persom;
and

2. properly damage.

The hodily fnjuy or propery dantage must b
caused by acident and arjse out of the ownershig,
maintenance or use of an underinsured atto.”

\We wil pay upder thls coverags only after the limits
of labifty under any applicable fabilty bondsor
policles, or iy appiicable pninsured moforists

. coverage have beedl exhavsted by payment of
judgments of seitlemenis.

Insuret Peisons
{. yonandany restiant ralaiive.

2, any offier person while In, on, getiing info of
out of an Instred AUt with your permission.

3. any atfier person who Islegally enfitled o
raoover becausa of fiodily Injury foyou, 8
" resident relative or alt peetipant of your
insired auto with year permission.

An insured anfo is & motor vehicle:
{, descrbed ontie polley Declarattons. This
Inchudes ihe motor vehloleyor replace Ewith,

o, youbecome the owner of during the poliey
perlod. This addifional mofor vehislz will be
covered I we fnsure afl otfier privais passenger
mblor velifoles you DWIL You must, iowsver,
tel] ns Within 30 days after you acquie the
motor vehicle. You priust pay any addifional
premium, We muskagree o insue e
additional mator vehicle. Goverage wiiinot

152

confime afier 30 ddys ifwe are not nofified of
{he addiional moter velile.

3. potowned by you of a reshient yefatlve If belng
emporarily psed while your fnswred auiols
belng serviced or repalted, orifyonr insured
anfos stolen or destroyed. The mutor vehicfe
rmust be Dsed with he owner's permission. | -
cannot e furnished or avallable for the regular
usa of yom or any resident relative.

4, nofowned by youora resident relative, If being
oparated by youora reshiant refative with the
owner's permission. The malor yehicls cannot
pe fumnished for the regular use of youorany
resiient relative.

Bt insured aufo fs not 2 motor vehicle made
avaliahie forpublie hire by an Insured person.

fry underinsived auls Is a mofor vehlole which Tis-
Yiabifity Instrance oF hond In effect & fhe fime of
{ha accldentin an amotnt atleast equel o ifie
mintmum \imits raquired by the finanoial
responsihiffy law of gouth Cardfing, but s frrit of
ffability fs not enough fo pay tha full amount the
insured is fegally entitfed o fepover as damages.

#in ndlerinsurad autn Is nulamnmrvaﬁisie which
is pwried by any state or Jocal government of agenty-

Definitions Used In Part 3 —Seetion It
1. We, Usor Bur means ihe otmpany shown on
the Policy Declarations.

2, Bodify Injury mBans bodlly injury, sickness,
tilseass or deatih

3, Hiforvehicle meanga tand motorvehicle o
traller other than:
a. avehicle or oifier equiprment destgned for
ysa off public roads, wiille noton publlc

[oads;

b, avehicle operated on rails orcrawler
freads; or .

e, avehlcle while usedasa resldencs or

premises.

Page if
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4. Properly famzage means dzmage io of
destruction of property of an insured person,

5. Resident meansd person who physteally
resides In your household with the intention of
confinulng residence theve. Your unmarvied
dependent children while temporarily away
fom fiome wiil be consldered residents If they
intand to resoma residing fn your houszhold,

6. You or Your means e policyholder named o ©

the Polloy Declarations and that polfoyholder's
-resifent spouss.

Exchisions —Wiat Is Net Goversd

YWe will not pay any damages an insured person Is

{egally entitied fo reoover becauss of:

1. hodily jmy or properiy damags loany peison
who imakes a sziifement with fhe owner or
operator of the underinsured avio withont our
writien consent.

2 hodily Wnjmy or properly demsge fo any person
whila ft, on, getiing into, or ouf of an insured
auto witle availablz for him fothe publie, This
exclusion does not apply io shared expenss car
poals. .

9, bodify Tnjury or properly demage to the extent
that benefils are pald, pavable or required to be
provided under any workers' compensation or
disabllify benefits law. \

4, property damage If the payment would directly
or indirectly benefitany Insurer of property.

5, properfy damage fothe exfent fhat an instred
patsan fas been compensated by other property
or physieal damage insiance,

6 hodily infury or propesly damage arsing out of
{fe participation in any prearranged, omanized,
or sponfaneotis: )

a. racing eonfesk

bh. speed contest; ar

g, usaof a motervelicie af a frack or
course designed or used for racing or high
peiformance driving,

orin praciice or preparation for any confest or
use of fiis typs.

. Himits Of Liahility

‘The {imits shown on the Policy Declartions are the
yoaximum we wifl py forany singls accldent
invoiving an insured auip, The ol stafed forsach
parson for badfly fjry Is our fofal fmit of fabiliy for
all damages becauss of hodily Injuty sustained by
ong person i any single 2coidant hvdving an
insured anto inchrding alf damages sustainad by
anyene else s d resilt of that bodily Infury. Subjest
tothe mit for each person, the imit slated foreach
aecident Is nur tofal Fmft of libillty forall damages
{or hedily fnjury sustainsd by fwo or more perseas In
any stngle acoident nvolving an Instred auto, For
property damaye, e mit sfatsd for each accldsnt
s o total fimit of Babilify for properly damage
sustalned in any single acoident fvolving an insured
anfo. This Is the most we will pay regardfess of the
number of

1. Inswed persons;

i olaims moade;

8. vehicles orpremiums shown on the Polfey
Declarations; or

4, vehicles Ivoived In the accident.

“The Underinsured Mokorists Instiance Himits apply to
eqch Insired motor velicla as shown on the Pollcy
Declarations, The fnsturing of more than one person
oralio vnder s polley wil not incieasa our fisbilily
firalts beyond the amount shown for any orne aufo,
eventhogh a separate premitm s sharged for each
auto, The Uimits also will net be Increased ifyon have
oifier auto Inswanea pollcles that apply.

In addftion to this llmlk, we will make an additional
amptint avaliable to you orany resident relativa {f
siich person sustalns bedlly Injury or properly
damage It an accldentInvolving your Insured auto,
The addtlenal amount [s equat fothe sum of that part
of the tirml on each addifmal Tnswred aufo shown on
the Policy Declamtions that does not excesd the Himit
provided for the Instired auto involved In the

aceldent. This additional amount & the most we will

Page 17
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pay.over the statad Jimit of fiability regardless of the
number of:
1. Insored persons;

"2, claims made; or
3. vehlsles Involved inthe accident.

Howaver, no one will ba enfitled {o recelve dipiisate
bensfits forthe same elements of foss.

Subjest to the above Jimiis of {fabifity, damagss

payahle wili be reduced by

i.” allamotmis pald orpayable by oron behaff of
1he owner or operator of fhe umderinsured alio
or anyona else responsible. This Tncludes al
sums pald or payable under s bodily infury
Uiahility coverage Of property tamage fiabliity
coverags of this of any otherauio polley.

2 gl amounts pald or payabls under ary
applicable uninsured miotorists coverage, This
Includes all amounts pald under the Uninsured
Wptntists Instiranee of this pollcy.

3. gl ampunts payable under any warkers'
compensation faw, disabilify beneflis law, or
slmilar law, Medical Expense Benefits Coverage
of this policy, or any slrilar autornoblle medical

payments COVETage.

4, all amounts pald or payable underany
Underinsured Motorists Coverage appiicable toa
vehlcle, pthar than yaur Insured aulo, which e
Insured person was in, on, gefling into, or oot of
atthe Ume of the aceldent.

5. alf amounts pald inder Part 4, Protection
Apatnst Loss To The Auto, of this pollcy or any
simillar coverage under any othier policy.

Any payment onder this covarage wilf reducs any
amount that person Is entitled 1o recover for the
same damages under Part 1of this pollcy.

Nop-Duplisation 0f Benefils

No Injured person will recover duplicate hensfilsfor
{he sama slements of [oss under this orany ofher
underinstred motorists asuranee, Including
approved plans of self-insurance,

154

Proof Of Claim; Medical Beparls

Js soon a3 possible, any person making clalm mist
give us wiikten proof of claim. [t must includs al
defalls we may need 1o defenming the amounfs

pavabis.

"The instred person may be required o fake physieal
examminations by plysicians we chooss, s oftenas
wa may easonably require, The Insured person or
{hdt person's repressniztiva misst anhofize usto
ohtaln medical raports or coples of recods. We may
also raquiis any person making clafm fo submit fo
questioring tnder oath and sign the frensoripl,

Aoy person making claim for praperty damage must
allow s {0 Inspeot the damaged properiy.

Qur Rights Of Recovery

4, [fan inswed person fas prosecufed io Judgment
any sulf against any person responsible, we will .
b= entifed to-an asslgnment of the judgment 1o
Thamdentof pavment under fls Insurance. We
will pay ouir proporiionate past of any yeasonable
costs and expenses Incured forany recovery tn
{he extent of payment undsr This instianes,
ingltiding reasonahle attorneys’ fees.

2 an Insured person making a olaim for property
damage tnderthis Instrance s also enfiifed fo
offer nstrance or oifier compensation for the
erly damage, we Wil not be gbligatedio -
pay a clafmuntl the nsured parson has -
assigned us the rights tothe compensation, to
the exient of payment tndsr {his Insurance.

3" Ifwe maka 2 payment under his policy and e
persen to or for whom payment s made
renovers damagss from another, that person

shallt

a. hold Infrust forus the proceeds of the
resovery; and )

b, reimbusa us tothe exient of our

payment.

If There Other Insurauce
¥the Insured person was in, on, getiing Into o putof
a vehicle which Is Insured for this coverage under
another policy, coverage under this pollcy will be
exeess. This means that when the insured :
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person is fegally’ EﬂﬂﬂBﬂIDIEGm{ET damagssin
excess nfme -pitest JD]F”Em[t ws will pay cnly fha
amounf byﬁﬁlcfithe ‘damages excsed the Hmit of
Tabllify.of iRat pullcf iptEha Hmit of Habiflly of this

polloy.

I g 41h‘:‘§1'“~‘ i Pl apples fo e accldsnt on a
PR e atal Beneils pajable will not
ﬁﬁeadﬁeam st i

mu%ﬂ{eWEf e Wil bear ooy proportinate
. hirwitotRer LdennsLred moforists benefits.

With respact o properly damage, s coverage will
apply anly after he it of any other collectibla
fnsurance applicable fothe dameged properly has

. been exhausted,

Paymient of Loss by Us

Any amount due is payable io e insurad person, o
{he parent or guardian of an njured minor-ortothe
spotse of any Insured persen who diss. However, ws
ey pay any person lawfully sntitfed {o recover
damages.

Legal Aciions
None may sue us under this coverage unless fere
Is fulf compllance with all the poifoy terms.

if, af any {ime before we pay for tha Ioss, an Insired
person InsHfufes a sultagalpstanyons belleved
responsible for the accldent, ws mist ba given a
copy of the summons and eomplaint or other
process, if a sulf is brought withoot our wrilten
gonsent, we are not bound by any restitlng
[ndgment.

Conformity To Staiute

This covaraga Is intended to be In full compliznca
withihe South Carolina Uninstired Motorists Law. ff
any provision of {hfs endorssment sonflicts witft that
law, it is amended urehmrnated fo comply with the

faw.

Aption Against Us

No ong may biing an actio agalnst usin any way
telated fo the existence or amount of soverage, or
the amount of loss for which coverage Is sought,
under Part 3—Underinsured Molorlsis Tisurance,
goverage SU, inless thers i full compliznes with alf

policy terms and, ekcept as provided below, such
actionis nunmancad within two years aﬁsr ths date
.of the acaident.

I an Insured person commiences a Hmely acfion
against the ownar or operator of an tnfosured avto fo
recover damagss for Joss arising ouf of the anojrent
and gives uswiitien nofles of sushaction within 30
days after such zcfion s commsncad, an acfim
agafnstus related to the existense or amonnt of
coverags, or the amount of foss for which coverape
s sought, may be brought more than two years afisr
the dafe of tfis accidant, buk In no avent fater than
{he ear!' st of the following fo oosu

one year after entiy of 2 final judgment oroffier

court order terminafing such lawsult against the

rner oroperator of an unlnstred aulo; or
2. oneyearafier we deny coverags.

Fanyinsured parson stss 2 person beffeved
responsibis for the acoldsnt without enr wiitlen
consent, wa are not bound by any restdliing
jodgment.

Pari 4
Profection Against Loss To The Auto

Insuring Agreemenis

The follewing eovarages 2pply when Indicaled and a
premlurm for therm s shown on the Policy
Declaratfons. Other informatlon applicable {o alf thess
coverages appears after all s coverage
descriptions.

Iute Gollision Insurance

Coverage 0D

We witl pay forfossfo your insured auto ora non-
owned autofiom a collistor With another object or by
upset of that aufo or frafler. No deductible willapply
{oloss fo aniomoblle safefy glass,

Anto Goniprehensive Insuraiice

Coveraga HH.

VW wilt pay for[oss toan Insuied aulo nof saused hy
eolliston. Less paused by missiles, faillng oblests,
Tire, titeft or larceny, explosion, eartiiquake,
windstorm, half, waier, fiood, maficious mischief or
vandalism, and Het or oivil commotion s covered.

Page 18
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CERTIFICATE OF SERVICE

The undersigned, Joan E. Nettles, of the Wukela Law Firm, hereby certifies that on the 72‘—q‘}i\,
day of ]jecember, 2015, she did place in an envelope with first class postage prepaid a copy of the
Plaintiff’s Memorandum in Opposition to Defendant’s Motion for Summary Judgment, regarding
Larry Brand vs. Allstate Insurance Company, Case No. 2014-CP-45-644, and deposited the same inthe

United States Mail. Said envelope being addressed to the following person(s):

John S. Wilkerson, IIT

Turner Padget Graham & Laney, P.A.
P.O. Box 22129

Charleston, SC 29413

WWMXmé@D
ﬁn—@ﬁxretdm

Florence, South Carolina
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STATE OF SOUTH CAROLINA - INTHE COURT OF COMMON PLEAS
"THIRD JUDICIAL CIRCUIT

COUNTY OF WILLIAMSBURG ,
Civil Action No. 2014-CP-45-00644

LARRY BRAND,
Plaintiff,
VS. MEMORANDUM IN SUPPORT
: OF DEFENDANT’S MOTION
ALLSTATE INSURANCE COMPANY, FOR SUM]VLARY_JUDGN[ENT
Defendant. . .

Defendant, by and through its undersigned counsel, hereby submits this memorandum of

law to the Court in support of its motion for summary judgment.

STATEMENT OF FACTS AND PROCEDURAL HISTORY

OnlJ anuary 27, 2010, Plaintiff Larry Brand (hereinafter “Plaintiff”) was the operator of a

2001 Volvo fruck owned by hié employer, Evergreen Twf Corporation (hereinafter
“Evergreen”), when he was involved in a collision Wiﬂl. Cassandra Olivia Stone (hereinafier
“Stone™) who was operating a 1998 Ford vehicle owned by Stevenson M. Stone.

Stone was covered under a policy of liability coverage in an amount of $25,000 provide;l

by Progressive Northern Insurance Company (hereinafter “Progressive”).

" Subsequent to the accident, Brand instituted a workers® compensation claim captioned

Larry Brand v. Evergreen Turf Corp., (WCC# 1002789) against his employer, Evergreen.

Evergreen accepted the workers’ compensation claim, and as of December 13, 2014, has paid
$111,507.80 in compensation and $34,040.93 in medical benefits.

Progressive has tendered its liability limits of $25,000 to Plaintiff.

1 - TPGL 6658083v1
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Brand is insured under a policy of underinsured motorist coveraée purchased by
employer Evergreen on the 2001 Volvo truck involved in the accident and said policy contains a
$1,000,000.00 coverage limit. |

Brand is also insured under a policy of undeﬁnsured coverage issued by Allstate and
purchased by Brand on an at-home vehicle, and said policy contains a $25,000 cov.erage limit.

" Brand instituted a third-party lawsuit captioned Lairy Brand v. Cassandra Olivia Stone

(Civil Action No.: 2012-CP-45-657) filed on December 5, 2012, in the Court of Common Pleas
for Williamsburg County. That case has not yet been finally resolved.

Plaintiff settled with his employer’s underinsured motorist coverage can'ier for $450,000,
$650,(500 less than the underinsured motorist coverage limits on that policy.

In the present declaratory Judgment action, plaintiff claims entitlement to Allstate’s
underinsured motorist coverage under a theory that Allstate, as the underinsured motorist carrier
for the employee, is not entitled to reduce its benefits by the amount of the worker s
compensa’non benefits. He contends supported by no evidence whatsoever, that the value of his
claim exceeds the total amount of his setlement with the liability carrier and the employer’s
underinsured carrier (for less than its limits) and that Allstate’s underinsured motorist coverage
should partlally fimd that difference. Allstate’s policy requires that all other benefits available to
Plamtlff be exhausted before Plaintiff wﬂl be eligible to recoup under said policy, and further
provides that the damages payable will be reduced by the amount of worker’s compensation

benefits received.

APPLICABLE LAW

A, Standard for Summary Judgment

A Motion for Summary Judgment is appropriate and should be granted where it is clear

there is no genuine issue as to any material fact and the moving party is entifled to a judgment as

158 ' 2 _TPGL 6658083v1



a2 matter of law. S.C.R. Civ. P. 56(c); State Farm Fire & Cas. Co. V. Breazell, 324 S.C. 228, 478

S.E2d 831 (1996). A party opposing a properly supported Motion for Summary Judgment may
not rest on the mere allegations or denials of the pleading, but must set forth or point to specific

facts showing that there is a genuine issue of material fact. Anderson v. Liberty Lobby, Inc., 477

U.S. 242, 248 (1986). A party’s response to the motion must set forth specific facts, admissible

in evidence, showing there is a genuine issue for frial. If he does not so respond, summary

judgment should be entered against him. Moody v. McLellan, 295 S.C. 157, 367 S.E.2d 449 (Ct.
App. 1988).

ARGUMENTS

L THE POLICY AT ISSUE PROPERLY AND LAWFULLY PROV]])ES‘ THAT
DAMAGES PAYABLE UNDER THE POLICY WILL BE REDUCED BY ALL
AMOUNTS PAYABLE UNDER ANY WORKERS’ COMPENSATION LAW.

Part 3 Section II, entitled “Limits of Liability,” of the Underinsured Motorists Tnsurance

Coverage section of Plaintiff’s policy includes the following clause on page 17:

However, no one will be entitled to receive duplicate benefits for

the same elements of loss. Subject to the ... limits of liability,

damages payable will be reduced by:

1. all amounts paid or payable by or on behalf of the owner of

operator of the underinsured auto or anyone else responsible. This

includes all sums paid or payable under the bodily injury liability

coverage or property damage liability coverage of this or any other

auto policy... and

3. all amounts payable under any workers’ compensation law...

(See attached “Defendant’s Exhibit A” Page 17).

Payment made to Plaintiff under the underinsured motorist coverage of this policy would

violate the terms of the insurance contract between the parties by granting Plaintiff unmerited
double recovery. Id. The provisions of Plaintiff’s policy make clear that any recovery under this

policy. will be reduced by any amount recovered from another underinsured motorist policy,

3 . TPGL 6658083v1
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another liability policy, etc. Id. Furthermore, the policy also makes clear that that any recovery

under this policy will be.réduced by the amount of any workers’ qo'mpensation benefits received

by plaintiff. Id.

In this case, Plaintiff has received approximately $150,000 in workers’ compensation
benefits. Plajnﬁﬁ' cannot avoid the fatal flaw in his arguments that Allstate has not denied
Plaintiff the ability to receive a full recovery of benefits under the Allstate policy at issue. After
reducing the insured’s damages by the amount of workers’ compensation benefits already paid
for those damages, so long as the insured has unpaid damages that still equal or exceed the UIM
coverage, he would still be eligible to receive the fill recovery of those limits.

Thus, Defendant is not attempting to deny Plaintiff-benefits under-its policy, but merely
to reduce the damages payable as to Plaintiff to an avoid unjust double recovery.

II. DEFENDANT IS ENTITLED TO SUMMARY JUDGMENT AS A MATTER OF
LAW THE POLICY AT ISSUE PROPERLY AND LAWFULLY PROVIDES
THAT, “NO INJURED PERSON WILL RECOVER DUPLICATE BENEFITS
FOR THE SAME ELEMENTS OF LOSS.”

Part 3 Section I, entitled “Non- Dup]icaﬁoﬁ of Benefits,” of the Underinsured Motorists
Insurance Coverage section of Plaintiffs policy includes the following clause on page 18:

No injured person will recover duplicate benefits for the same
elements of loss under this or any other underinsured motorists
insurance, including approved plans of self-insurance.

(See attached “Defendant’s Exhibit A” Page 18).

Payment made to plaintiff under the underinsured motorist coverége of this policy would
violate the terms of the insurance contract between the parties by granting Plaintiff inmerited
double recovery. The aforementioned clause of Plaintiff’s policy makes clear that no person will

recover benefits under this policy if they have already recovered under another underinsured

motorist policy for loss suffered from the same accident.
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In this case, Plaintiff has already recovered approximately $150,000 in Workers
Compensation Benefits and any payment unless and until Plaintiff demonstrates entitlement to
recover in excess of the primary Underinsured Motorist Coverage waould violate the terms of the
insurance contract between the parties by granting Plaintiff an unjust double recovery of
underinsured motorist coverage benefits.

I THE TERMS AND CONDITIONS OF THE POLICY AT ISSUE PROVIDE THAT
COVERAGE UNDER THE POLICY WILL BE EXCESS OVER THE
UNDERINSURED MOTORIST COVERAGE PROVIDED FOR THE VEHICLE
PLAINTIFEF WAS DRIVING AT THE TIME OF THE ACCIDENT,

Part 3 Section II, entitled “If There is Other Insurance,” of the Underinsured Motorists
Insurance Coverage section of Plaintiff’s policy includes the following clause on pages 18-19: »

If the insured person was in... a vehicle which is insured for this
coverage under another policy, coverage under this policy will be
excess. This means that when the insured person is legally entitled
1o recover damage sin excess of the other policy limit, we will pay
only the amount by which the damages exceed the limit of liability
of that policy up to the limit of iability of this policy.

(See attached “Defendant’s Exhibit A” Pages 18-1 9.

Most importantly, Plaintiff’s insurance policy stafes that the underinsured motorist

benefits under this policy are only recoverable once Plaintiff has exhausted the funds available to

him under all other applicable policies. Id.

It is required by Plaintiff’s policy that Plainfiff exhaust the beqeﬁts available‘to him
under other applicable policies before the benefits from this policy are applicable to the claim.
The South Carolina Court of Appeais dealt with a similar issue in an analogous case, C_oi;_bL
Benjamin, when a plaintiff settled for an amount less than the total amount of liability coverage

available and subsequently sought to recover UIM benefits. Cobb v. Benjamin, 325 S.C. 573,

482 S.E.2d 589 (1997).
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Tn Cobb, the court held that while payment of the limits of an applicable lability policy is

not a precondition to collecting underinsured motorist insurance benefits, the underinsured

motorist insurance carrier is entitled to a credit for any amount of liability insurance coverage not

162

exhansted in a settlement with its insured. Cobb, 325 S.C_. at 589.

Although the facts and dispute of Cobb vary slightly from the case at bar, the premise is
the same — Defendant should not be penalized for Plaintiff’s rejection of funds available to him.
Plaintiff has not and explicitly chose not to exhaust the benefits available to him under his
employer’s UIM policy. Since the case was settled for an amount that clearly reflects that the
damages sustained by the Plaintiff do not exceed the limits of underinsured motorist coverage
provided by the insurer for the vehicle Plaintiff was driving at the time of his injury and damagg,
the underinsured motorist coverage of this policy is unavailable to the Plaintiffin this case.

Therefore, Plaintiff is not entitled to the benefits under befendant’s underinsured
motorist policy, because he would only be eligible to recoup such benefits upon the exhanstion
of all other available benefits, which Plaintiff chose not to do. |

IV. PLAINTIFF HAS NO STANDING TO BRING THIS ACTION AS THERE IS NO
JUSTICIABLE CONTROVERSY TO BE DECIDED BY THE COURT.

Plaintiffs entire claim for declaratory judgment is totally dependent upon his assertion
that the value of his bodily injury claim exceeds the amount he has already received from the
liability carrier and the primary underinsured motorist carrier. Setting aside for the moment that
fact that he has not exhausted the primary UIM coverage,.a condition precedent to recover under
this policy, unless and until he can establish entitlement to recover more than he has already
received, his claim for UIM coverage from Allstate is totally speculative.

. A threshold inquiry for any court is a determination of justiciability, i.e.,
whether the litigation presents an active case or controversy." Lennon v. S.C.
Coastal Council, 330 S.C. 414, 415, 498 S.E.2d 906, 906 (Ct. App. 1998). "A
justiciable controversy is a real and substantial controversy which is.appropriate

for judicial determination, as distinguished from a dispute or difference of a

6 TPGL 6658083v1



contingent, hypothetical or abstract character." Byrd v. Irmo High Sch., 321 S.C.
426, 430-31, 468 S.E.2d 861, 864 (1996). "To state a cause of action under the

- Declaratory Judgment Act, a party must demonstrate a justiciable controversy."
Graham v. State Farm Mut. Auto. Ins. Co., 319 S.C. 69, 71, 459 S.E.2d 844, 845-
46 (1995) (holding that ruling was not advisory but was imperative to preserve
rights and necessary to determine whether insurance coverage existed and carrier
was required to be served); see also Brown v. Wingard, 285 S.C. 478, 330 S.E.2d
301 (1985). HN10The concept of justiciability encompasses the doctrines of
ripeness, mootness, and standing. Jackson v. State, 331 S.C. 486, 490 n.2, 489
S.E.2d 915, 917 n.2 (1997).

Holden v. Cribb, 349 S.C. 132 (S.C. Ct. App. 2002)

V. ALLSTATE’S “REDUCTION OF DAMAGES PAYABLE ASUIM BENEFITS
BY AMOUNTS PAID AS WORKERS’ COMPENSATION BENEFITS” IS
SUPPORTED BY SOUTH CAROLINA PUBLIC POLICY.

This suit is not the first time someone challenged the propriety of a reduction in damages

payable as UIM benefits based upon contractual provisions within the policy concerning other

insurance benefits paid. The South Carolina Supreme Court found such a contractual provision

appropriate in Richardson. State Farm Mut. Auto. Ins. Co. v. Richardson, 313 S.C. 58, 60, 437

S.E.2d 43, 45 (1993).

Moreover, the South Carolina Court of Appeals considered a similar matter in the Calcutt
case and held that damages payable By UIM benefits could be reduced for workers’

compensation benefits received. State Farm Mut. Auto. Ins. Co. v. Caleutt, 340 S.C. 231, 235-

36, 530 S.E.2d 896 (Ct. App. 2000).

In similar fashion here, the reduction of UIM coverage by the amount received in

workers’ compensation benefits does not violate any state law or public policy in this case.’

There is no mandatory minimum UIM coverage guaranteed by statutory requirement. Thus, an
insured’s recovery is never reduced below any required minimum by the reduction of damages
payablé for workers® compensation benefits received. As has been held with previous reduction

provisions in the UIM context, under South Carolina law the language of Allstate's reduction

7 . TPGL 6658083v]1
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provision is clear and unambiguous, and should be enforced. See Harringfon v. Edwards, 262

S.C. 263, 203 S.E.2d 691 (1974) (upholding reduction of liability coverage by medpay coverage

pursuant to policy provision). See also, Rowzie v. Allstate, 556 E.3d 165 (2009) (upholding

against a similar attack the identical provision in an Allstate policy relating to reduction of

damages by amounts recovered in personal injury protection benefits).

CONCLUSION

Based upon the foregoing, Defendant respectfully requests that this Court grant
Defendant’s Motion for Summary Judgment. -

Respectfully submitted,
TURNER, PADGET, GRAHAM & LANEY, P.A.

Cwt<"

John S. Wilkerson, II

40 Calhoun Street, Suite 200

Post Office Box 22129

Charleston, South Carolina 29413-2129
Telephone: 843-576-2801 (direct dial)
Facsimile: 843-577-1649 (direct fax)
Email: jwilkerson@turnerpadget.com

Charleston, SC -
J anueiry 5,2016
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STATE OF SOUTH CAROLINA .| INTHE COURT OF COMMON PLEAS
THIRD JUDICIAL CIRCUIT
COUNTY OF WILLIAMSBURG

Civil Action No. 2014-CP-45-00644
LARRY BRAND,
Plaintiff,

vs. CERTIFICATE OF SERVICE

ALLSTATE INSURANCE COMPANY,

Defendant.

I, hereby certify that I have this _\5; day of January, 2016, served a copy of the
foregoing Defendant’s Memorandum of Law in Support of Its Motion For Summary
Judgment upon other counsel of record, by mailing same, postage prepaid in the United States
Mail, addressed to the following:

Mr. Patrick J. McLaughlin
Wukela Law Firm

P.0. Box 13057

Florence, SC 29504-3057

Ut O g

Aprif]b. Hager
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS

)
. ) THIRD JUDICIAL CIRCUIT
COUNTY OF WILLIAMSBURG ) CIVIL ACTION NO: 2014-CP-45-00644
)
Larry Brand, )
)
Plaintiff, )
)
Vs. ) PLAINTIFE’S MOTION TO RECONSIDER
) AND/OR TO ALTER OR AMEND
Allstate Insurance Company, )
: )
Defendant, )
)

Comes now the Plaintiff, filing this Motion to Reconsider and/or to Alter or Amend pursuant to
Rule 59 of the South Carolina Rules of Civil Procedure. In doing so, Plaintiff incorporates by reference
all argument and allegations contained in his previous pleadings in this matter. In making this motion,

the Plaintiff would incorporate all arguments from previous pleadings, filings and oral argument by

_reference.

Procedural History

Plaintiff filed a Summons and Complaint in this matter on December 15, 2014. That Complaint
alleged a Declaratory Judgment cause of action against the Defendant, seeking an order declaring that
the Defendant’s policy for UIM insurance coverage issued to the Plaintiff was responsible for UIM
coverage on bodily injury damage amounts suffered by the Plaintiff from $25,000.01through
$354,750.75.1 |

The Defendant filed an Answer and Counterclaim in this matter on or about February 18, 2015.

1 The original amounts were listed as $25,000.01 through $169,548.01. However, by the time of the
summary judgement hearing in this matter, records from the Plaintiff’s workers compensation claim
showed that the worker’s compensation carrier had paid the $354,750.75 amount in benefits.

. 1
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Plaintiff filed a Reply to that counterclaim on February 26, 2015.
The Defendant subsequently filed an Amended Answer and Counterclaim March 3, 2015.
Plaintiff filed a Reply to that amended counterclaim on or about March 20, 2015.
The Defendant filed a Motion for Summary Judgment on or about October 13,2015
AMemorandum in Opposition was filed by the Plaintiff. The parties appeared before the Court
on January 7, 2016 and the Court heard argument on the motion. As a result of those oral arguments
and the filed pleadings, the Court issued an order dated August 31, 2016 granting the Defendant’s

motion for summary judgment.

The Plaintiff files this post judgment motion pursuant to Rule 59 of the South Carolina Rules of

Civil Procedure.
Argument
L Insurance carriers are not allowed to claim a worker’s compensation offset
pursuant to S.C. Code §38-77-220 for employee-purchased nnderinsured
(UIM) coverage.

BRAND believes the Court is aware of his position on this particular issue in this case and has

interpreted the findings of Sweetser v. S.C. Dep’t of Ins. Reserve Fund, 390 S.C. 632. 703 S.E.2d 509

(2010) differently. BRAND does not wish to belabor the matter by rearguing his interpretation of
Sweetser (outside of his brief discussion of it below), but out of an abundance of caution does wish to
reiterate his position for the record.
I There is no underinsured motorist coverage available fo the Plaintiff for
bodily injury damage amounts from $25,000.01 through $354,750.75
pursuant to S.C. Code §38-77-220. As such, the employee-purchased UIM

carrier, Allstate, should be considered the primary underinsured motorist
coverage for bodily injury damages in those amounts.

2
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511 (2010).

South Carolina law allows for a worker’s compensation offset on employer-purchased UIM
coverage. This positon is supported by the following:

S.C. Code §38-77-160, which provides, in pertinent part:

...Such carriers shall also offer, at the option of the insured, underinsured
motorist coverage up to the limits of the insured liability coverage to provide
coverage in the event that damages are sustained in excess of the liability limits
carried by an at-fault insured or underinsured motorist.. . none of the insured’s
or named insured’s vehicles is involved in the accident, coverage is available
only to the extent of coverage of any one of the vehicles with the excess or
undersinsured coverage. Benefits paid pursuant to this section are not subject to
subrogation and assignment. S.C. Code §38-77-160

S.C. Code §38-77-220, further provides:

The automobile policy need not insure any liability under the Worker’s
Compensation Law nor any liability on account of bodily injury to an employee
of the insured while engaged in the employment, other than domestic, of the
insured, or while engaged in the operation, maintenance, or repair of the motor
vehicle nor any liability for damage to property owned by, rented to, in charge
of, or transported by the insured. S.C. Code §38-77-220

The Sweetser court specifically found that S.C. Code §38-77-220 can only apply to employers

purchasing automobile insurance policies, as only employers can “insure and Hability under”

compensation law. Sweetser v. S.C. Dep’t of Ins. Reserve Fund, 390 S.C. 632. 703 S.E.2d 509 at 636,

In the present case, WESTFIELD was the only Employer-purchased UIM coverage. As such,
only WESTEIELD was allowed under the law to exclude/offset coverage for the amounts paid by

worker’s compensation.

The ALLSTATE UIM section also states:

If There Other Insurance
If the insured person was in, on, getting into or out of a vehicle which is
insured for this coverage under another policy, coverage under this policy

3
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will be excess. This means that when the insured person is legally entitled to
recover damages in excess of the other policy limit, we will pay only the
amount by which the damages exceed the limit of liability of that policy up to
the limit of liability on this policy.

If more than one policy applies to the accident on a primary basis, the total
benefits payable will not exceed the amount the insured person is legally

entitled to recover. We will bear our proportionate share with other
underinsured motorists benefits.

Conformity To Statute

This coverage is intended to be in full compliance with the South Carolina
‘Uninsured Motorists Law. If any provision of this endorsement conflicts with
that law, it is amended or eliminated to comply with the law.

See Exhibit D to original memo in opposition, p. 18-19, emphasis added.

The simple fact is there is no other underinsured motorist (UIM) coverage available to BRAND
for bodily injury damage amounts from $25,000.01 through $379,750.75 except for ALLSTATE’s
UIM coverage. As an employee-purchased UIM policy, Allstate is not allowed under South Carolina
law to exclude/offset workers® compensation injuries/benefits paid. Not allowing BRAND to access his

own personal UIM coverage to fill in this “gap” in coverage would erode the public policy behind UM

coverage.
As the Plaintiff argued at the January 7, 2016 hearing:

" MR. MCLAUGHLIN: - " The idea of what do you do when -— in essence, instead
of a hole, what we’re arguing is there actually is no
UIM coverage other than Allstate up to that certain
level. So it’s - they are the only ones that are there
under South Carolina law, Your Honor.
Tramscript of January 7, 2016 hearing, p.24, 1.7-8.

In short, BRAND?’s argument is that the liability carrier provided coverage for damages from

$0.01 - $25,000. The employer-purchased UIM, Westfield, provided coverage for damages over
4
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$379,750.75 (the amount of the worker’s compensation offset plus the liabi]itsr coverage offset).
ALLSTATE is not eligible for the worker’s compensation offset, and is the only UIM coverage
available for bodily injury damage amounts from $25,000.01 through $379,750.75. Thus, ALLSTATE,
is the primary underinsured (UIM) coverage for those damage amounts.
| Conclusion

Based on the above, the Plaintiff respectﬁﬂly requesté that the Court reconsider its order
granting the Defendant’s request for Summary Judgment and issue an order declaring ALLSTATE
responsible for prov1d1ng UIM coverage to BRAND for any bodily injury damage award in amounts

from $25,000.01 through $379,750.75 in the underlying tort litigation.

WUKELA LAW FIRM

BY:s/Patrick J. Mclaughlin
PATRICK J. MCLAUGHLIN
ATTORNEY FOR PLAINTIFF
PO Box 13057
Florence, SC 29504-3057
Telephone: 843-669-5634
Facsimile: 843-6695150
patrick@wukelalaw.com

August 31, 2016
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State of South Carolina

County of Williamsburg

Larry Brand,

Plaintiff,

Allstate Insurance Company,

Defendant.

BEFORE:

) Court of Common Pleas
) Third Judicial Circuit
) Case No. 2014-CP-45-00644

Transcript of Record

January 7, 2016
Kingstree, South Carolina

The Honorable George C. James Jr., Judge

APPEARANCE S5:

Patrick J. McLaughlin, Esquire

Attorney for the Plaintiff

John S. Wilkerson III, Esquire

Attorney for the Defendant

Krystal J. Smith
Court Reporter
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(No Exhibits Presented)
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JANUARY 7, 2016

(WHEREAS this'matter was scheduled for a motion hearing,
the parties appeared éhrough counsel of record. The
hearing begén at 10:46 a.m.)

THE COURT: Okay. All right. .I'll need Brand. against
Allstate. Mr. McLaughlin, you represent Mr. Brand?

MR. MCLAUGHLIN: That's correct, Your Honor.

?HE COURT: And, Mr. Wilkexrson, you represent Allstate?

MR. WILKERSON: Correct.

THE COURT: And this is the motion for Allstate for
summary Jjudgment?

MR. WILKERSON: Yes, sir.

THE COURT: Okay. Any other motions that I’11 hear
today?

MR. MCLAUGHLIN: Well, Judge, it's a declaratory judgment
action; so I think it's whatever you rule on this will decide
I think the DJ action here at the trial level.

THE COURT: Okay. All right. And it is on the non-jury
roster? |

MR. MCLAUGHLIN: Yes, sir. That’s right. In fact,
Judge, there's an underlying tort case that’s filed in this
county as well. That's been stayed pending resolution of this
DJ action.

THE COURT: And part of your motion is there's not -- no

controversy because there's no Jjudgment?

-
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MR. WILKERSON: Yes, sir.

THE COURT: All right. Go ahead. I'll be glad to hear
from you, Mr. Wilkerson.

MR. WILKERSON: -Thank you, Your Honor. This is quite a
unigque presentation.. T would expect nothing less-than that
ffom Mr. McLaughlin.

‘He —— the —— the -- the ——.the coverage lines up this
way. There was $25,000 in liability coverage, which has been
paid. The —-

THE COURT: Who paid that?

MR. WILKERSON: Progressive. Theyswere the liability
carrier for the defendant, whose name I don't even recall,
Your Honor. Evergreen Turf Company Was-the defendant.

MR. MCLAUGHLIN: No.

MR. WILKERSON: I'm sorry. I beg your pardon.

MR. MCLAUGHLIN: It was a lady named Stone, Judge.

MR. WILKERSON: It was just third-party -— a third-party
accident. This guy was operating his company vehicle at the
time of the accident and that company vehicle, Your Honor;
carried relevant to this.action a million dollars in
underinsured motorisf coverage.

The Plaintiff recovered a substantial award from a
Wofker’s Compensation claim that he -made as a result of the
accident and broughf this third-party complaint.

The -— Evergreen —— the carrier for Evergreen came in and

5-
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defended the —- the underinsured motorist claim that was filed
and that matter went to I believe mediatién. It was settled
at mediation for Evergreen paying an additional $450{000.
Exéuse me. The carrier for Evergreen paying an additional
$450,000 on top of the 25,000 fhat they had aiready received.

THE COURT: dJust for my purposes -— I know it's in your
memo or I think it's in one of your memos. Who is the
carrier? |

MR. MCLAUGHLIN: Westfield was the carrier for the
employer UIM, Your Honor.

THE COURT: All iight. So right now, I assume the money
Progressive paid was paid in.exchange for a covenant ﬁot to
executé?

MR. MCLAUGHLIN: That's correct, Your Honor.

THE COURT: All right. Then Westfield paid 450,000 in
UIM? .

MR. WILKERSéN: Yes, sir.

MR. MCLAUGHLIN: Yes, sir.

THE COURT: And is there any dispute that that coverage
was primary or —-— |

MR. MCLAUGHLIN: I think that's what's at the heart of
what we’re arguing here with you today, Judge.

THE COURT: The 450,000 was paid by Westfield out of a
million?

MR. WILKERSON: Correct.




10
11
12
13
14
15
16

17

18

19
20
21
2,
23
24

25

179

THE COURT: Okay. And that was obviously for a policy
release?

MR. WILKERSON: 1 assume SO. Yés, sir.

THE COURT: All right. And then we get to the crux of
what you've got?

MR. WILKERSON: Well, and then —-— soO Mr..McLaughlin then
turné to Allstate, who had the policy that covered Mr. Brand
on his at-home vehicle, which had underinsured motorist
coverage of $25,000. And the nature of Mr. Brand’s claim now
is —— and these are my words, not his.

He claims that there is some soft of doughnut hole_in his
settlement and that's the way I —— that's the best way I can
describe it. He claims that —— and I think that's probably a
very accurate way to draw an analogy —— of analogizing it.

He claims thét —— that he settled his case agaiﬁst'the
snderinsured carrier for the -employer less than he believed
the case was worth because he believes that he gave the
underinsured carrier credit for the Worker’s Compensation
benefits that have béen paid.

THE COURT: And that totaled how much?

MR. WILKERSON: I think it totals —-

MR. MCLAUGHLIN: That’s in the brief, Judge. The total
compensation paid ——.I included that form that gets filed at
the end of a Comp case. It was $354,750.75.

THE COURT: All right.
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MR. WILKERSON: Of which about 80,000 is medicals I
think, Your Honor, something in that range.

MR. MCLAUGHLIN: That's fine.

MR. WILKERSON: The numbers I put in my brief were stale
-— stale numbers as of a year ago.

THE COURT: Okay.

MR. WILKERSON: Now, without any question, the
underinsured carrier for'the employer is entitled to a
Worker’s Compensation setoff. That's the Williamson V.
Selected case I believe, a Supreme Court decision that has
decided that.

Asnyou also know, the Court of Appeals has decided that a
Worker's Compensation setdff in an employee's policy is also
valid. That's the Calcutt.decision.

Since Mr. MclLaughlin and I have been round and rbund on
this issue a number of times, Mr. McLaughlin claims that the
subsequent Sweetser decision by the éupreme Court of SoutH
Ccarolina makes the Calcutt decision bad law. I disagree with
that analysis, but I'm not basing my argument today on the
Calcutt decision.

I've got to base it —-— I've got basically three
arguments, Your Honor, as to why there should be no
underinsured motorist coverage available to Mr. Brand under
the Allstate policy.

First of all, the policy itself does not contain a setoff

8-




-

10
11
12

13

14

15
16
17
18
19
20
21
22
23
24

25

181

—— well, it does, but I'm not relying upon the sgtoff
provision. I'm relying upon the -— the provision of the
policy that's found in Part 3, Section 2, that reads as
follows. Under limits of liability of the underinsured
motorist coverage section, Your Homor, it reads:

However —— this is on page 3 of my brief, Your Honor.

THE COURT: I’ve got it.

MR. WILKERSON: However, no one will be entitled to.
receive duplicate benefits for the same elements of loss.

and that's specifically what we’re dealing with here is
an attempt to obtain duplicate benefits.

Subject to the limits of liability, damages payable ——
damages payable will be reduced by all amounts paid or payable
by or on sehalf of the owner or operator of the underinsured
auto or anyone elée responsible. This includes all sums paid
or ?ayable under the bodily injury liability coverage oxr
property damage liability coverage of this or any other
policy. Now —— and all amounts payable under any Worker’s
Compensation law.

It's not a setoff provision, Your Honor. This provision
of the policy simply says that damages payable will.be reduced
by the amount of quker’s Compensation benefits. I can best
describe that by ——

THE COURT: Are you also going under Number 1 here?

MR. WILKERSON: No, sir.
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THE COURT: Or just Number 32

MR. WILKERSON: 'Just Number 3.

THE COURT: Okay. Because Number 1 isn’t the law in this
state, is it? We're not a reduction —— we're not a reduction.
state 1 don't think.

MR. WILKERSON: ©No, but we get credit for it in the
aﬁount —-— in the aﬁount that's paid in damages.

THE COURT: By Worker’s Compensation?

MR. WILKERSON: No. We can credit for the démages that
are paid. So, for example, if the —— if the —— if the case is
only worth ——

THE COURT: Okay. But in other words, let's say you gét
a verdict of $30,000. He gets 25 from the primary carrier;
you owe five.

MR.- WILKERSON: Owe five. That's right.

THE COURf: But in North Carolina, you —— if you’ve got
25,000 UIM and they've got 25,000 primary, you actually have
zero in UIM; correct?

MR. WILKERSON: Correct.

THE COURT: But that's not what you're talking about?

MR. WILKERSON: That's not what I'm talking aboﬁt here
because, in fact, damages.payable are reduced by the amount of
the underlying limits.

THE COURT: Right.

MR. WILKERSON: Just by the analogy you just gave. And I

~10 -
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can tell you hqw it works then in ——_in -— and with regard to
Wo;ker’s Compensation benefits.

Let's say that the Worker's Comp —— iet's make it easy.
Let's say that we've got 25 liability and we've got $10,000 in
Worker's Compensation benefits and we've got $25,000 Worfh of
underinsured motorist coverage on his policy. Let's just line
it up that way.

Then the verdict then —— and the verdict comes in in the
amount of 25 —-— 35 —-— let's éay it comeé in at $50,000. The
underinsured carrier gets credit for the $25,000 that's been
paid, it gets credit for the $10,000 of Worker’s Compensation
that's been paid, and then pays another $15,000 on top of
that.

If, however, the verdict was $75,00C, then the full
amount of underinsured motorist coverage would still be there
and it would add up on top of it. We're not reducing the
amount of coverage that's available to him. We only reduce
the damages payable to the extent that that makes any
difference in the amount of coverage that's owed under the
policy to prevent a double recovery-

THE COURT: Okay. I understand your train of thought.

MR. WILKERSON: All right, sir. So again, it's not a
setoff; it is a reduction. |

Number two. Number two is really a corollary to number

one and that is' that no injured person can recover duplicate
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benefits for the same elements of loss. That still falls into
the same —— the same analysis that I gave in the —— in the ——
in thelone just a moment ago.

But the next argumént is found under Section 3 of my
brief, Your Honor, which says that if the insured person was
in a vehicle which is insured for this coverage under another
policy, coverage under this éolicy will be excess. This means
+hat when the insured person is legaily entitled to recover
damages __ not sin —— but in excess of the other policy limit,
we will pay only the amount by which the daméges exceed the
1imit of liability of.that policy up to the limits of
1liability of this policy-

THE COURT: And you're saying the Westfield policy is
primary?

MR. WILKERSON: It clearly is, Your Honor. He was in
that vehicle af the time of the accident and they came in and
paid. And so we now ére entitled to a million-dollar setoff,
notwithstanding the fact that that case was settled for

$450,000 in underinsured motorist coverage under that policy

‘provision.

THE COURT: Can you determine the setoff until you get an
award or —— excuse me.—-— a jury verdict or a damages verdict?

MR. WILKERSON: You really can't and that comes to the

last —— last argument that T have, but if I can just pﬁt a
little bit more meat around that argument that —— that we get
~12-
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the full —— that we get credit fo£ the entire amount of
underinsured motorist coverage under that policy provision.

That's not void against public policy in the state of
gouth Carolina and by analogy the Supreme Court has alréady
held in Cobb v. Benjamin that if —- if —— if an injured-party
settles a liability claim for less than the liability
coverage, the uﬁderinsured carrier gets full credit for the
amount of the liability —— for the liability limits that were
not --— whether they were paid- or not.

THE COURT: Right.

‘MR. WILKERSON: BAnd so I think this policy provision is
consistent with that -— with that decision. That would be
logic with that decision and suggests to us that this doughnut
hole argument doesn't apply because even if he argues —— and
he has to convince this Court that his case is worth more than
$475,000 and that he, in fact, did give some credit for the ——
for the Worker's Compensation penefits that were received in
that settlement.

I don't think he can argue really effectively that the
case is worth actually a million and $25,000, which is where
he would have to be in order -for that argument to have any
merit at all in this context.

THE COURT: Are you saying that — let;s say you get —-
they get a verdict in the tort case for $5 million. You ——

they are not going to get any of your coverage because you get
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an 6ffset on the Worker's Comp?

MR. WITLKERSON: They are going to get my coverage then.

THE COURT: Okay. So it's not —-— what you’re —— what you
would owe is tied solely to whatever verdicf they might get in
the tort case?

MR.‘WILKERSON: Yes, sir. Because our —-—

‘ THE COURT: Why wouldn’t you be entitled to a setoff for
Worker’s Compensation that's been paid? Because he's already
set that off?

MR. WILKERSON: We afe. We are, Your Honor. We're not
—— I'm not'—— it's no£ a setoff. It's a reduction --

THE COURT: A reduction.

MR. WILKERSON: -—— of damages.

THE COURT: Okay.

MR. WILKERSON: And so the five million makes it easy.
You stack everything together and put t+he Worker's Comp on top
of that and you've still got some coverage on top of that we
know of.

THE COURT: So there's potential coverage, but not until
blankety-blank?

MR. WILKERSON: Not until —- not until blankety-blank.
Two thing —-— two of those things happen.

and that brings us to the last argument, Your Honor, apd
T don't believe we have a case for controversy. I don’t

believe we have a justiciable controversy here.
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You know, as much as I'd like to have a ruling on the
meritsAhere on this issue, I —— I —— I don't know how in the
world we can speculate as to what circumstances would give
rise to the unaerinsured motorist coverage benefit being
payable without this Court issuing an advisory opinion.

THE- COURT: All right. I'll come back to you in just a
moment.

MR. WILKERSON: Thank you.

THE COURT: Now, you've also filed an amenaed motion on
December 29. You've covered everything?

Mﬁ. WILKERSON: Yes, ;ir. That was the standing issue
that I —— that I —— that 1 raised at the’end of my brief.

THE COURT: All right. Mr. Mclaughlin?

MR. MCLAUGHLIN: Thank you, Your Honor. May it please
the Court. | |

Judge,'I‘won;t belabor the point by going through a lot
of the stuff that I covered in my brief. There ére a few
things I would like to touch on.

First off, Judge, I believe there is a Jjusticiable
controversy at this point because one way Or the other, we're
going to need to know where Allstate is in line. And even if
we go to trial and we get a verdict, if that verdict is over a
million plus 25, fine, but my understanding from John is that
they would be paying it then.

THE COURT: Whatever the math is that —-—

~15-
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MR. MCLAUGHLIN: But —— and it doesn't matter in the
grand scheme of things because at some point in time we’re
going to fight over this because if we get a judgment that's
below that, we’re going to still have tﬁis argument that we’re
entitled to it.

Judge, it comes from this idea. First off, we need to
think about, well, we've got 38-77-220, which is the statute
and it cited in the brief..

And, Judge, this is the statute that Sweetser deals a lot
with and I know that Mr. Wilkersén just got up'here and he
referenced Calcutt and he said —— but I'm not really relying
on Calcutt today, but I think it's important because Calcutt
deals with what the law is and it deals with what 38—-77-220
is.

and in that fact, Judge, kind of the history of this was
you had —-— Ferguson came out first and Eérgﬁson was in ‘73 ané
the Court said there is no type of offset for Comp for an
employer—-purchased UM policy. Williamson came out in ‘94 and

Williamson said, well, you can offset UIM if it was purchased

. by the employer.

THE COURT: Right.

MR. ﬁCLAUGHLIN: And then you had Calcutt that came out,
which Calcutt said that 38-77-160 allowed UIM to offset Comp
for employer— OX employee—purchased properties ;—_or policies.

Excuse me. So Calcutt said you could do it with either one.
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THE COURT: Right.

MR. MCLAUGHLIN: Well, the problem ié Sweetser comes out
next and Sweetser specifically says no, you can’t offset for
employee—purchased policies. And, in fact, that's in the
footnote. It;s in a footnote.

THE COURT: Does it reverse Calcutt?

MR. MCLAUGHLIN: It does, Your Honor.

THE COURT: Specifically?

MR. MCLAUGHLIN: It does. It says —— this is the exact

language and T'm reading from —— let's see. It's page — I
believe it's five —— or —— excuse me =~ 630 —— 636.

THE COURT: What’s the cite on Sweetserf

MR. MCLAUGHLIN: sure, Judge. Tt is 390 §.C. 632.
Judge, I have a copy I can give you.

THE COURT: 390-6327

MR. MCLAUGHLIN: Yeah. I have a copy and I'll be glad to
pass it up to you. BAnd it is on the page where we have
Footnote 4. Excuse me. In facf, my —— my handwritten notes
are on there showing the language that I'm going to be reading

from.

And so you see there, Judge, it specifically says that

‘| the statute applies only to émployers who were purchasing

automobile insurance policies. And it's footnoted.
‘Footnote 4. To the extent State Farm Auto Insurance

Company v. Calcutt conflicts with this interpretation of 38-

L
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77—220, it is éverruled, which, Judge, if you think about it,
makes sense. The reason why we allow an employer to-offset
Comp benefits paid is because that employer —— he's paying
Comp benefits. He's paying the policy premiums for that.

And if you read the language of this case law, what they
say is, well, the public policy dictates that We'don't make
employers pay duplicative premiums and we don't allow people
to recover duplicative recoveries.. go that makes sense. |

But in an employee—puréhased UIM policy, it does make
sense to do it. Why? Well, because here's —— here’s the
problem we have now. Mr. Brand was able to get 25,000 in
liaﬁility. He's not able —-— there is no insurance coverage ——
if Allstate's interpretation is right; there is no insurance
coverage covefing him for that loss from 25,000.01 all the way
up to —— it's 300 and some odd thousand dollars. It's 25 plus
the total amount of Worker’s Compensation paid. Right?
RBecause the employer would get to offset that.

So you have this huge hole in coverage. Our argument is

there is no coverage for that because Westfield is the only

carrier that's allowed to claim that offset under South

Carolina law. They are the only ones. Therefore, Allstate is

first in line from 25,000.01 up through 50,000.01 for their

$25,000 worth of coverage.

THE COURT: Isn’t that -— who came up with the term

doughnut hole? You?
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MR. MCLAUGHLIN: No. John did. I think that's a fair ——

1 think that’s a fair way to describe it.

THE COURT: Since you both agree on that, isn't the
doughnut hole filled up with Comp payments?.

MR. MCLAUGHLIN: Well, no, sir. First off, South
Carolina law specifically says they don't get to get credit
for that via Sweetser. And we all know that the way Comp
works ——

THE COURT: They do —— they do get credit for Westfield
UIM paymeﬁt? You disagree with that? |

MR. MCLAUGHLIN: Well, yes, T do because I believe
they’re in front of Westfield.

THE COURT: But doesn't the law say that the occupied
auto is primary for UIM purposes?

MR. MCLAUGHLIN: Well, Your Honor, if there's no other
coverage there. This would be like there is no coverage
because the law allows Westfield not to even write the ——

THE COURT: Well, that is coverage.

MR; MCLAUGHLIN: There's not coverage from 25,000.0;
through whatever the Comp paid out.

THE COURT: But wouldn’t your argument be better put to
say that this doughnut hole really isn't a hole, it*s just a
bite out of the doﬁghnut and you get to £111.it in on the
pack? Let me give you —— and both of you all are more

articulate than T am. You've got 25 in liability coverage?

L
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MCLAUGHLIN: Yes, sir.

THE COURT: You've got how much total Comp benefits?

MR.

- MR.

MCLAUGHLIN: It was -—-
WILKERSON: 300.

MCLAUGHLIN: ~-— 350 some odd thousand.

THE COURT: Let's say it's 350. You've got 25 in comp

benefits
correct?
MR.
THE
what the
your.exc
disagree
plus 25,
MR.
it, but
look at
that sta
THE
MR.

have to

and you've got 650 in Westfield UIM potentially;

MCLAUGHLIN: Yes, sir.
COURT: Okay. BAnd you got 450 of it and you know
rule is on that, but isn’t your better argument that

ess starts at 675 with Allstate? I know Mf. Wilkerson

s —— disagrees with that. He wants it to be a million

but isn't that your better argumeﬁt?

MCLAUGHLIN: Well, Judge, that's another argument on

I just —— I have a hard time understanding. If you
the fact that UIM —— there's mandatory language in
tute, the statute for the UM and UIM -— 160 ——

COURT: Right.

MCLAUGﬂLIN: —— 38-77-160 about the fact that they

offer coverage and there's —— the one ——- the one case

t+hat John cited in his brief, Judge -— and I apologize for my

voice.

It

I'm a little under the weather.

s got some really good language in there about what

the purpose of UIM is and that's the Cobb case that he cited.
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And this 1is page 518 of Cobb.

Thé central purpose of the UIM statute. is to prbvide
coverage Wheie the injured party’s damages excéed the
1liagbility limits of the at-fault motorist. That's where our
Courts have séid that's the central purpose of that statute
and we know there's mandatory language in that statute.

And so it would seem to me that what the Court is saying
is, is the public policy that's in our public good for us to
say when Joe Blow goes and geté his insurance and he —-- they
have to offer him UIM coverage that“éf a minimum what Joe Blow
understands is that when liability is over, if I still am owed
something, there's going to be something there to take care of
it. And that's -— that's why I believe that the'érgument that
it comes at the front end is valid.

THE COURT: And you're saying that the red herring is
that —-— you're saying Mr. Wilkerson's red herring is the Comp
coverage that's been paid and that is irrelevant because of
Sweetser?

MR. MCLAUGHLIN: Yeah. That's exactly right.

THE COURT: And interesting.

MR. MCLAUGHLIN: And it is, Judge, and the only other -—-

THE COURT: It doesn't make it good, but it's
interesting.

MR. MCLAUGHLIN: Judge, the only other thing I would like

to know is just -— and I know given your background and your

91-
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history from private practice, you're familiar some with Combjj
pbut let's not forget thét Comp payments don't make someone
whole. You know, in fact by their very nature, they are only
—— you know, when you get to the compensation argument.

THE COURT: It depends on who the commissioner is.

MR. MCLAUGHLIN: Well, Judge —— but you said that, not
me. But by their very nature, a Comp rate is only two thirds
of the average weekly wage. g0 it's not like when Westfield |
paid this policy ——

fHE COURT: And we’ve got medical —— you've got medicals
too. |

MR. MCLAUGHLIN: Yes, sir. That's right, but when
Westfield paid the 450,000 or whatever they paid, you know,
they are evaluating this claim as they would get that Comp
offset and thaf even that Comp offset maybe did not make Mr.
Brand completely whole. And I just —— 1 have a hard time
reconciling if our public éolicy is to provide somebody with
coverage once liability.is worn out that that would apply-

The only other thing, Judge, I wogld_like to say and then
1711 sit down is one other case that was cited in the brief
was Richardson. |

Judge, in that case, it reall§ has nothing to do Witﬁ
UIM. It's got to do —— it deals with PIP and, in fact, the
carrier in that case wasn't éven arguing any type of offset or:

anything like that. They made an argument that it was an

L
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anti-stacking defense and that's.what the Court actually saw
that case on. They said they were right. They were just
1limiting the stacking of PIP.

THE COURT: The poiicy release with Westfield-1 assume
was pretty benign, Just a typical policy release. It didn't
say anything about who was primary and who was secondary?

MR. MCLAUGHLIN: It was done via a clincher. Well —-

THE COURT: It will come pack to the UIM with Westfield?

MR. MCLAUGHLIN: Yeah. Yes, éir. If was —— it was
pretty general to the best of my recollection.

THE, COURT: Have you taken any positions on the record
that Westfield is primary UIM or you just went and settled it?

MR. MCLAUGHLIN: Judge, T can't answer that because I_
didn't handle that portion of the case. Steve Wukela handled
the éqmp. Stephen handled the —-

" THE COURT: But it was your partner?

MR. MCLAUGHLIN: Yeah. -It was our —— it was our law
firm. I don't —— T don’t know that that's been —— but, Your
Honor, my answer to that would bé in the grand scheme of
things, we're talking about $25,000 worth of coverage. I
don't know that it would have begn that big of an argument for
Westfield.

THE COURT: So the —— and I'm going to ask Mr. Wilkerson
this question because if I knew it, I forgot, but is there

case law that says that the occupied auto is primary UIM? 1Is

~93 -
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there case law that says that or'has that just been a
commonsénse_train of thought?

MR. MCLAUGHLIN: I don't‘know that there is or there
isn't. I think there may be, but —

THE COURT: But that -- that —- that idea collides with
this doughnut hole.

MR. MCLAUGHLIN: The idea of what do you do when —— in.
essence, instead of a hole, what we're arguing is there
actually is no UIM coverage other than Allstate up to that
certain level. So it's —— they are the only ones that are
there under South Carolina law, Your Honor.

MR. WILKERSON; To answer your question first, Your

Honor, who is primary and excess is resolved by reference to

|the two insurance policies.

THE COURT: Okay. But there's no casé that says that is
the law if you have ambiguity?

MR. WILKERSON: Well, the only case law that I'm.awaie of
on that —— because the policies —— both policies will say to
the extent that this policy provides coverage with regard to
an automobile that you do not own, this policy will be excess.
Botﬁ of thém say that. Okay?

THE COURT: But he didn't own the car.

MR. WILKERSON: Well —— well, I don’t know —-—

THE COURT: The employer did.

MR. WILKERSON: I need to go back and look and see what

4 -
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the employer's policy says because that would be a commercial
policy. T'm just talking about the -— about your typical ——
your typical individual policy.

And our courts have said that to the extent that they are
—— that they both claim to be excess, then they'll treat it
pro rata. And that's the —— that’s the way the case law has

treated those issues, but I don't believe that the —— that the
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Westfield policy —— there's any argument that claims that it
was excess because they stepped up and paid their primary
coverage.

THE COURT: All right.

" MR. WILKERSON: .Now, with regard to this -— to the
Calcutt argument, we do no; concede that Calcutt has been
overruled aé it relates to this specific issue because Calcutt
did not cite the statute that -- that they referénced in -— in
sweetser. Sweetser said to the extent fhat Calcutt conflicts
with this.interpretation of 38-77-220, it is overruled.

THE COURT; RBut what was the interpretation they gave in
Sweetser —-—
MR. WILKERSON: Sweetser ——

THE COURT: —--— to 220.

MR. WILKERSON: Sweetser said that 220 authorizes an
employer not to cover Worker's Comp because —— because an
employer does not statutorily have to provide this coverage.

And so they —- they then —- they then went back on that to say

~95 -
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then that that therefore legitimizes their attempt to set off
Worker’s Compensation benefits for the employer.

THE COURT: And what does Calcutt could say?

MR. WILKERSON: Calcutt did not cite that statute.
Calcutt —— Calcutt cited —-- cited Williamson V. Selected
Insurance Company- |

THE COURT: But that's —— that's my.coverage on my car oxr
—— excuse me —— my UIM that I bought. There's a reduction if
I get Comp benefits. Was that overruled?

MR. MCLAUGHLIN: Judge, if T méy interjec¢t just for one
second, this was an issue in Sweetser about what exactly the
Court —— what statute they were talking about because they
didn't name it. And if you look just a paragraph above the
one that I gquoted from earlier, they say that it is not
immediately clear what state statute or voiuntary coverage the
Williamson coﬁrt ——

THE éOURT: But the upshot of it is y’all disagree what
exactly is overruled. So T can figure that out by reading it.

MR. MCLAUGHLIN: Well, what it says there —— they say we
conclude and appellate agreed in oral argument that a
reference to a statute was to 38-77-220. 5o Sweetser court
said that's what —-—

THF COURT: Well, I can figure that out. Okay. But
what's —-—

MR. WILKERSON: This —- this conundrum that we'’re fallking

776 -
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about here is the specific reason why I did not rely upon
Calcutt in my argument.

THE COURT: Right.

MR. WILKERSON: And so I'm relying upon —— I am relying
upon the public policy of this. It cannot be said, Your
Honor, that the public policy of this state is to promote
double recovery, and this policy p;ovision that we are relying
upon prevents double recovery. Tt allows full recovery to the
extent of policy limits.

As Mr. McLaughlin says, Worker's Comp may not make
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soméone whole, but we're notsuggesting—that—it—did—Welre—
suggesting that he's got —-— you know, once he gets past his
Worker’s Compensation benefits that he's paid, he's got
another million dollars on this policy that the —— that the —-
that the employer wrote. They then get a setoff for that |
amount. I'll grant him that. They get to reduce the aﬁouﬁt
of their coverage by the amount of the —— of the benefits. 5o
that's —— that’s a $650,000 policy. - I'11 give him that --
that p;rt.

And then beyond thaf, he's got another $25,000 worth of
underinsured motorist coverage from Allstate ?hat would come
in on top of that. We're not saying that we dqn't have
coverage. We’'re not saying that the policy doesn't apply.
We're not saying that there's an exclusion. We're just sayipg

that the damages recoverable shall be reduced by the amount to
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prevent a double recovery.

THE COURT: Well( Mr. McLaughlin, if they're not denying
coverage, then the question is going to be at the tail end of
all of this what —— when their light comes on and they've got
to write a check, you can't just say give me $25,000 except
for that dpughnut'hole argument. That's —-— that’s where
you're saying you've got To pay me the 25 because it's
undeniable that my —-— my damages exceed $50,0007?

MR. MCLAUGHLIN: When the —— when Allstate stands ﬁp and
says this has to go agaiﬁst public policy because it would be
a duplicative recovery, we disagree with that and we disagree
with that Eased on Sweetser because —— because the law in
South Carolina is that they don't get —— they don’t get credit
for that.

THE COURT: All right. Let me ask you this.

MR$~MCLAHéHLIN: Yes, sir.

THE COURT: Is there —— is there a liability question in
the tort case?

MR. MCLAUGHLIN: I seriously doubt that, Judge.

THE COURT: But in other words, are you asking me for an
order —— excuse me. You're asking me to deny summary
judgment?

MR. MCTAUGHLIN: But I also believe this DJ —-— what we've
asked for the DJ is that the Court say when Allstate would be

in line. That's a legal question. And —— and so I believe
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that's —— I think.it's appropriate. I didn't file a motion
for that. Of course, in my memo 1 asked for that relief
because I think denying summary judgment to them that it's
within the Court’s bounds to go ahead and make that ruling now
because it is a purely legal question.

and like I said when we started, Judge; the réason why we'
stayed the underlying tort action and filed this was because
this thing is going to have to get -— it's a fair chance that
it's got to get answered one way or the other. If you answer
it at the.fronf,end of it, fhen you save -— you may possibly
save the trouble of having to go -- having to go through the
trouble of having a jury trial on the underlying tort case.

THE COURT: My recollection is our UIM laws are fairly
unique, but are there any other jurisdictibns who have
addressea this argument?

| MR. MCLAUGHLIN: No, Judge. I say no only to the point

that our courts have looked at those other jurisdictions in
Ferguson and Sweetser and stuff like that, if that -— if that
makes any sense.

THE COURT: Well, what was done by the cour£s?

MR. MCLAUGHLIN: In other words, I don't know of anybody

addressing this particular argument. Judge, this is —— to be
frank with the Court, this is —— given the amount of Comp work
that my office does, this is an argument that —-- that pops up

a fair amount of time with our cases and we've never had one
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where we've gone over and turned over the rock. It's never
got that far.

THE. COURT: Okay. All right. Mr. Wilkerson, you have
the last word.

MR. WILKERSON: It is quite a unique presentafion, Your
Honor, and under our —— under ouf view of the case, in order
for him to be able to recover any underinsured motorist
coverage from Allstate, the settlement amount itself belies
his entitlement to any recovery because his settlement of 450
~— if you add 350 on top‘of that, what does that come out to
be? 800?- We're deaiing with the $350,000 Worker's Comp
claim.

He's claiming —— essentially, he's claiming in this -- in
this argument today that he settled -— that the value of the
case he settled for $450,000 was $825,000 based on his.
settlement agreement with the primary carrier, with the —-
with the primary underinsured coverage, giving them full
credit for the Worker's Comp if it's 350. I mean we're just
using those. numbers as —— as —— as an example.

And we can’t sit here today and say that that's what it's
worth and I don't know of any argument that the -— that the
underinsured carrier —— carrier on the primary —— on the
vehicle he was involved with was not in excess —— was not a
primary policy.

He’s -— he’s —— his argument is quite unique in that he
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says to the extent that they didn't pay Worker’s —— pay
Worker's Comp benefits, then Allstate then becomes primary for
that Worker's Comp. That's where the doughnut hole comes in.

We now become primary because he says we’re not entitled to

g -

Worker's Comp.

You can't ignore, however, the two provisions Qf our
policy that say a) damages recoverable are reduced by these
+wo numbers and Db) that-we are —— we get full credit for the
amount of the underinsured motorist coverage that he had on
his policy-

THE COURT: Okay. SO if-you analogize this to a four-
course meal, the primary coverage was the first course énd
I've got to figure out whether or not as a métter of laﬁ
you're the second course or the fourth course pretty much.

MR. WILKERSON: He actually wants me to be the first
course.

THE COURT: No. He's already got the first course. He
already got that from Progressive.

MR. MCLAUGHLIN: I already ate my appetizer, Judge. I'm
figuring out what comes next, the meat or the fish. .

THE COURT: Progressive is the appetizer.

MR. WILKERSON: Okay. I'm sorry. The liability was the
first course. 1 gotcha. I gotcha. Yeah, you're right.

THE COURT: Okay- |

MR. MCLAUGHLIN: You just made me hungry, Judge.

31-
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THE COURT: This is —— this is interesting. I'1ll be
reviewing it. Thank you for your clear arguments.

MR. MCLAUGHLIN: Yes, sir. Thank you, Your Honor.

MR. WILKERSON: Thank you, Your Honor.

THE COURT: Good to see you.

(WHEREUPON, the proceedings ended at 11:22 a.m.)

——— END REQUESTED TRANSCRIPT ——-
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STATEMENT OF ISSUES ON APPEAL

I WHETHER THE TRTIAL COURT ERRED AS A MATTER OF LAW IN
FAILING TO RECOGNIZE THAT SOUTH CAROLINA LAW DOES
NOT ALLOW INSURANCE CARRIERS TO OFFSET EMPLOYEE-
PURCHASED UNDERINSURED MOTORIST COVERAGE WITH
WORKER’S COMPENSATION BENEFITS PAID.

IL WHETHER THE TRIAL COURT ERRED AS A MATTER OF LAW IN
INTERPRETING THAT ALLSTATE’S UIM COVERAGE WAS
SECONDARY UIM COVERAGE FOR THE AMOUNTS OF $25,000.01
THROUGH $354,750.75.

OI. ASSUMING ARGUENDO THAT THE TRIAL COURT WAS
CORRECT IN FINDING THAT ALLSTATE’S UIM COVERAGE WAS
NOT TRIGGERED UNTIL AFTER THE EMPLOYER UIM IS
EXHAUSTED, WHETHER THE TRIAL COURT ERRED IN FINDING

ALLSTATE’S UIM COVERAGE WAS NOT TRIGGERED UN’I]I, A
JUDGMENT EXCEEDING $1,025,000.

STATEMENT OF THE CASE

On January 27, 2010, Larry Brand (Appellant) was driving a truck owned by his
employer, Evergreen Turf Corporation (Evergreen), when he was involved in a collision with at-
fault driver Cassandra Olivia Stone (Stone).

Stone’s automobile had liability coverage in the amount of $25,000 through Progressive
Corporation (Progressive).

Evergreen had underinsured motorist (UIM) coverage through Westfield Insurance
(Westfield) in the amount of $1,000,000.

Brand had UIM coverage through Allstate in the amount of $25,000.

A worker’s compensation claim was opened on behalf of Brand, with Evergreen having

workers compensation coverage through American Infernational South Insurance Company

(AIS).
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A third party personal injury lawsuit seeking UIM coverage was brought by Brand versus
Stone, where both Wesifield and Allstate were served as UIM carriers. The liability claim in that
underlying tort action was settled via a covenant not to execute between Brand and Progressive
in August/September 2611. -That settlement was approved by the South Carolina Worker’s
Compensation Commission in October 2011 via a Petition and Order for Approval of
Compromise Settlement Agreemeﬁt. Brand’s UIM claitﬁs against Westfield were settled with
Westfield tendering payment of $450,000 in UIM benefits.

On December 15, 2014, Brand brought a declaratory judgment action against Allstate in
order to resolve the current coverage issue. The underlying tort action was stayed pursuant to an
order issued January 7, 2015 pending resolution of this coverage issue.

Subsequent to the filing of the declaratory judgment action, Brand’s worker’s
compensation claim, WCC File #1002789, was settled. A Form 19 filed with the S.C. Worker’s
Compensation Commission in February 2015 shows that Brand was paid a total amount of

worker’s compensation benefits of $354,750.75 ($271,577.02 in compensation and $83,173.73 in

- medical benefits).

Allstate filed a motion for summary judgment on October 13, 2015. Brand responded
with a memorandum in opposition. A hearing was held before the Hon. George C. James, Jr. on
January 7, 2016.

By order filed on August 31, 2016, the court granted in part and denied in part Allstate’s
motion for summary judgment. Brand timely moved for reconsideration and that motion for
reconsid;raﬁon was denied on August 31, 2016.

This appeal follows.



ARGUMENT

L THE TRIAL COURT ERRED AS A MATTER OF LAW IN FAILING TO
RECOGNIZE THAT SOUTH CAROLINA LAW DOES NOT ALLOW
INSURANCE CARRIERS TO OFFSET EMPLOYEE-PURCHASED
UNDERINSURED MOTORIST COVERAGE WITH WORKER’S
COMPENSATION BENEFITS PAID. :

A. The standard of review is correction of errorxs of law.
In order to determine the appropriate standard of review in a declaratory judgment, this

court must look to the nature of the underlying action. Barnacle Broad, Inc. v. Baker Broad, Inc.,

343 S.C. 140, 146, 538 S.E.2d 672, 675 (Ct. App. 2000). Here, Brand sought to have the trial
court determine his right to underinsured motorist coverage under a contract for automobile
insurance issued by Allstate. An action to determine coverage under an antomobile insurance

policy is an action at law. Travelers Indem. Co. v. Auto World, Inc., 334 S.C. 137, 511 S.E.2d

692 (Ct. App. 1999). In an action at law tried without a jury, the standard of review extends only

to the correction of errors of law. Electro-i,ab of Aiken, Inc. v. Sharp Constr. Co. of Sumter, Inc.,

356 8.C. 363, 367, 593-5.E.2d 170, 172 (Ct. App. 2004). “The trial judge’s findings of fact will
not be disturbed upon appegl unless found to be without evidence which reasonably supports the
judge’s findings.” Id.

B. The trial court erred in helding that Allstate’s employee-

purchased UIM policy could offset worker’s compensation
benefits. :

 Pursuant to the South Carolina Su;éreme Court’s ruling in Sweetser v. S.C. Dep’t of Ins,
Reservé Fund, 390 S.C. 632, 703 S.E.2d 509 (2010), South Carolina law does not allow for

employee-purchased UIM policy to be offset by worker’s compensation benefits received.
| South Carolina law requires that automobile insurance carriers “shall offer” UIM

. coverage “to provide coverage in the event that damages are sustained in excess of the Hability

3
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limits carried by an at-fault insured.” S.C. Code §38-77-160. The legislature has expressly
recognized a permissible offset for UM coverage:

The automobile policy need not insure any liability nnder the Worker’s
Compensation Law nor any liability on account of bodily injury to an
employee of the insured while engaged in the employment, other than
domestic, of the insured, or while engaged in the operation, maintenance, or
repair of the motor vehicle nor any liability for damage to property owned
by, rented to, in charge of, or transported by the insured. S.C. Code §38-77-
220, emphasis added.

®. p. 133)

The evolution of the South Carolina case law concerning the ability of an automobile
insurance carrier to offset worker’s compensation benefits is as follows: |
i. Ferguson v. State Farm (1973): Offset not allowed for
employee-purchased UM policies ‘
Tn 1973, the South Carolina Supreme Court struck down policy provisions which sought to
offset the amount of uninsured motorist (UM) coverage available to an injured employee uﬁder an

employee-purchased UM policy by the amount of worker’s compensation benefits received by the

employee. Ferguson v. State Farm Mut. Auto Ins. Co., 261 S.C..96, 198 S.E.2d 522 (1973),

emphasis added.

ii. Williomson v. US. Fire (1994): Offset allowed for
employer-purchased UIM policies

In 1994, the South Carolina Supreme Court held that policy provisions which sought to
offset the amount of UIM coverage available to an injured employee under an employer-
purchased UIM policy by the amount of worker’s compensation benefits received by the employee

were allowed under South Carolina law. Williamson v. United States Fire Ins. Co., 314 S.C. 215,

442 S.E.2d 587 (1994). In arriving at this conclusion, the Williamson court noted the following:

In Ferguson v. State Farm Mutual Automobile Insurance Co., 261 S.C. 96, 198
S.E.2d 522 (1973), we held that an insurer cannot offset workers’ compensation
benefits received by an employee, notwithstanding policy provisions to the

4
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contrary. See also 12A GEORGE J. COUCH, COUNCH ON INSURANCE 2D §
45:652 (MARK S. RHODES, ed. 1981). Cf Garris v. Cincinnati Ins. Co., 280 S.C.
149, 311 S.E.2d 723 (1984) (holding it is contrary to public policy to offset amount
insured can recover under underinsured motorist coverage by amount received from
at-fault motorist).

Ferguson is distinguishable in that it involved a claim for uninsured benefits by an
individual who had purchased the insurance policy. In this case, however, the
policy was purchased by Williamson’s employer, not by Williamson. The same
statute and public policy does not operate in cases where voluntary covetage had
been provided by an employer. Williamson at 219, 589, emphasis added.

The Williamson couxt also held:

As long as the employee is able to fully recover the damages sustained, we believe
the better public policy is to encourage employer voluntary coverage by not
exposing employers to mandatory duplicative insorance premiums and by not
allowing duplicative insurance recoveries by employees. We therefore hold that S.C.
Code Ann. §38-77-220 (1989) allows an employer’s automobile insurance cartier to
offset workers® compensation benefits received by an employee. The offset shall be
applied against the total of damages sustained once the employee has been fully
compensated for the injuries. Williamson at 219, 589, emphasis added.

Therefore, after Ferguson and Williamson, the law in South Carolina was that worker’s
compensation offsets were allowed on UIM policies, but only for employer-purchased policies.

iii. State Farm v. Calcutt (2000): Offset allowed for
"~ employee-purchased UIM policies

Subsequent to the Ferguson and Williamson cases cited above, this Court decided State

Farm Mutual Automobile Insurance Company v. Caleutt, 340 S.C. 231, 530 S.E.2d 896 (Ct. App.

2000). The Calcutt court held it was permissible to offset employee-purchased UIM coverage with -
worker’s compensation benefits. The Calcuft court reasoned that the public policy rationale behind
Ferguson did not apply to employee-purchased UIM coverage because such coverage was not
mandatory. Id. at 898.

iv. Sweetser v. LR.F. (2010): offset is only allowed for
employer-purchased policies
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Subsequent to Calcutt, the South Carolina Supreme Court decided the case of Sweetser v.

S.C. Dep’t of Ins. Reserve Fund, 390 S.C. 632. 703 S.E.2d 509 (2010). The Sweetser court

specifically found that the setoff provided in S.C. Code §38-77-220 can only apply to employers
who purchase automobile insurance policies, as only employers can “insure any liability under”
compensation law. Sweetser at 636, 511.

Tn footnote 4 of the Sweetser opinion, the Cout specifically noted that “to the extent Staze

Form Mutuol Automobile Insurance Company v. Calcutt, 340 S.C. 231, 530 S.E.2d 896 (Ct. App.

2000) conflicts with this interpretation of §38~77-220, it is overruled.” Sweetser at 636 and 511,
n.4, emphasis added. In short, the Sweetser court clarified that the essential question to"answer is
whether the policy was purchased by an employer versus an employee, not whether the coverage is

mandatory versus voluntary.

The instant trial court disagreed with the effect of Sweetser on Calcutt and current South

Carolina law, reasoning:

Tn Sweetser, the plaintiff was a passenger in his employer’s vehicle when it collided
with an uninsured driver. He collected workers® compensation benefits and sued the
uninsured driver. His employer’s carrier’s policy provided UM coverage but had an
offset provision for workers’ compensation benefits. The Supreme Court held that .
the offset provision was valid under 38-77-220, which provides that auto policies
need not insure any liability under the workers’ compensation act. The -Court
reviewed Williamson, supra, and Ferguson and noted that the statutory predecessor
to Section 38-77-220 had no application to Ferguson, because Section 38-77-220
“applies only to employers who are purchasing automobile insurance policies.” 390
S.C. at 636. In a footnote to that quote, the Sweetser Court stated that “ft]o the extent
[Calcuti] conflicts with this interpretation of §38-77-220, it is overruled.” In my
view, the holding in Calcuft that employee-purchased UIM is subject to workers’
compensation offset has not been overruled by Sweetser. The footnoted quote in
Sweetser and the footnote itself simply clarify that Seetion 38-77-220 applies only
to employers who purchase automobile coverage. Therefore, since the Allstate
policy in the instant was purchased by the employee-plaintiff, Section 38-77-220
does not apply. Since Section 38-77-220 does not apply to employee-purchased
ULV, the holding in Calcutt remains good law as applied to employee purchased

UIM. (R. p. 9), emphasis in original.



The Sweetser court made clear that the offset allowed by S.C. Code §38-77-220 “can only
apply to employers as only they can “insure liability under’ compensation law or have employees.”
Sweetser at 636, 511, emphasis added. .

That ruling in Sweefser supports that the permissible statutory offset provided by S.C. Code
§38-77-220 is an example expressio unius esz‘.exclusz'o alterius, the statutory rule of construction
that “the expression of one thing .is the exclusion of others.” The statute permits one (1) oﬁise‘f, and it
is a limited. one; applying only to employer-purchased insurance policies. Under the irial court’s
reasoning, S.C. Code §38-77-220 is meaningless — the offset would be allowed regardless of statute.

The Court will not construe a statute in a W.ay that which leads to an absurd result or renders

it meaningless. Florence Cnty. Dem. Party v. Florence Cnty. Rep. Party, 398 S.C. 124, 128, 727

S.E2d 4.18, 420. See Lancaster Cnty. Bar Ass’n v. S.C. Comm’n on Indigent Defense, 380 S.C.

219, 670 SE.2d 371 (2008) (in construing a statute, this Court will reject an interpretation which
leads to an absurd result that could not have been intended by the General Assembly); Gordon v.

Phillips Uhls Inc., 362 S.C. 403, 608 S.E.2d 425 (2005) (it is presumed that the General Assembly

intended to aécomplish something by its choice or words and would not do a futile thing); Denene

Inc. v. City of Charleston, 352 S.C. 208, 574 S.E2d 196 (2002) (this Court must presume the

General Assembly did not intend a firfile act, but rather intended ifs statutes to accomplish

something); Hinton v. S.C. Dep’t of Probation, Parole and Pardon Servs., 357 S.C. 327, 592 S.E2d

335 (Ct. App. 2004) (the Court should seek a construction that gives effect fo every word of a
statute rather than adopting an interpretation that renders a portion meaningless).

The trial court below agreed with Sweefser’s interpretation that S.C. Code §38-77-220 could
only apply to employer-purchased UIM, stating as much in the emphasized langnage of its order
above. However, the frial court then went on \to allow an employee-purchased UIM policy a

Worker’s- compensation offset that South Carolina law strictly limits to employer-purchased policies.
7
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The court concludes that the workers’ compensation reduction provision in the
Allstate policy is valid; consequently, Allstate is entitled to a credit in the amount of

$354,750.75. (R. p.11)
This was error, and as such, the trial couwrt’s granting of summary judgment should be
reversed and judgment should be declared in favor of Brand.

C. The trial court erred in interpreting what South Carolina
Law requires of ULM coverage.

The trial court’s ruling fails to recognize that UIM coverage is defined by statute. South
Carolina law requires automobile insurance carriers to offer UIM coverage that will “provide
coverage in the event that damages are sustained in excess of the liability limits carried by an at-
fault insured or underinsured motorist.” S.C. Code §38-77-160. This means that in or(ier for an
automobile .insurance carrier to comply with South Carolina law, the coverage they offer as
“UIM coverage,” must be effective Whén the injured party suffers damages in excess of the at-
fault driver’s ]jzllbﬂity policy limits.

" The same statute that requires the offer of and defines UIM coverage, also proscribes the’
limitaﬁéns that may be placed on it. For example, while South Carolina law requires that the
insured be offered “up to the limits of the insured liability coverage,” if the insured purchases
UIM coverage in excess of the baéic limits, the law limits the amount of UIM coverage to the
extent of the coverage the insured has on the vehicle in the accident. S.C. Code §38-77-160.
Also, if none of the insured’s vehicles are involved in the accident, the law limits the ability of
the iﬁsured to stack his UIM coverage, only allowing the insured to get to the UIM coverage on
one vehicle. S.C. Code §38—7§—160. Finally, as described above, South Carolina law allows
insurance carriers providing UIM coverage to an employer to claim an offset for any .benefits
paid by worker’s compensation. S.C. Code §38-77-220. However, these enumerated exceptions

are the extent to which the law allows any deviation from the statutorily-proscribed requirement

8
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that UIM coverage must provide “coverage in the event that damages are sustained in excess of
the liability limits carried by an at-fault insured or underinsured motorist.”
| The trial court’s interpretation of the law allows insurance carriers to offer something léss
than the UIM coverage as defined by S.C. Code §38-77-160. It allows for UIM coverage that is
narrower than South Carolina’s statutory definition of UIM pove‘rage.
The UM section of ALLSTATE’s policy states the following:
Exclusions — What Is Not Covered

We will not pay any damages an insured person is legally entitled to recover
because of:

3. bodily injury or property damage to the extent that benefits are paid,
payable or required to be provided under any workers® compensation
or disability benefits law. '

R. p. 153)

To allow this exclusion to apply to non-employers, would be to ignore Sweetser’s

i

specific finding that S.C. Code §38-77-220 “can only apply to employers as only they can ‘insure

liability under’ compensation law or have employees.” Sweetser at 636, 511, emphasis added.
Therefore, pursuant to Sweetser, this exclusion violates South Carolina law.
The coverage created by Allstate’s illegal policy exclusion and the trial court’s decision
" does not become effective when the injured party suffers damages in excess of the at-fault
driver’s liability policy limits. Instead, the coverage cieated by this policy and interpretation does
not actually provide any coverage until a Plaintiff’s damages exceed the at-fault policy limits
plus the amount of any benefits paid by a worker’s compensation carrier. .
The trial court specifically found that Brand’s employee-purchased UIM policy through

Allstate is not triggered until there is “a judgment exceeding $1,025,000.00.” (R. p. 11)
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This interprefation results in Brand getting né underinsﬁred motorist coverage until his
damages exceed $379,750.75 ($25,000 in at-fault liability + $354,750.75 in comp- benefits
offset). |

South Carolina law, as interpreted in Sweeiser, makes it clear that the only time a carrier is
allowed to reduce their UIM coverage in this wa5'r and not immediately “provide coverage in the
event that damages are sustained in excess of the liability limits carried by an at-fault insured”, is
when S.C. Code §38-77-220 applies, and that §38-77-220 “can only apply to employers.” Any
policy attempting to define UIM coverage as anything else, violates South Carolina law and must be
reformed to comply and provide coverage pursuant to the law.

To interpret S.C. Code §38-77-220 as the trial court has in this case, would render it

. meaningless. Insurance.companies do not need a statute to offset employer-purchased UIM.

Insurance companies could already do that because UIM is optional. While the decision to purchase
UM c;overage is voluntary, how UIM coverage operates in South Carolina is not. Insurance carriers
cannot water UIM coverage down. It is defined by law.

As such, the trial court’s ruling was eﬁor, and the granting of summary judgment should be

reversed and judgment should be declared in favor of Brand.

II. THE TRIAL COURT ERRED AS A MATTER OF LAW IN HOLDING THAT
ALLSTATE’S UIM COVERAGE WAS SECONDARY COVERAGE FOR LOSS
AMOUNTS OF $25,000.01 THROUGH $354,750.75.

In the present case, Westfield was the only Employer-purchased UIM coverage. As such,
only Westfield is allowed under the law to exclude/offset UIM coverage for the amounts paid by

worker’s compensation. See Section I above. The UIM Endorsement of WESTFIELD’s policy

'states:

C. Exclusions

10



This coverage does not apply to any of the following:

1. The direct or indirect benefit of any insurer or self-insurer under
any workers’ compensation, disability benefits or similar Iaw.

R.p.149)

That UIM Endorsement goes on to states

D. Limit of Insurance

We will not pay for any element of “loss” if a person is entitled to
receive payment from the same element of loss under any workers’
compensation, disability benefits or similar law.

R. p.149)
The above language combined with S.C. Code §38-77-220 and case law results in Westfield
providing no UIM coverage in this matter until the amount legally due Brand is $379,750.76 ta
figure which represents the $25,000 paid in' liability coverage plus the $354,750.75 paid in total
workers compensation benefits). Since Westfield is the only UIM éatrier allowed to utilize S.C.
Code §38-77-220, that means there is no other coverage available to Brand for the ;;mounts from
$25,000.01 through $379,750.76 other than the Allstate UIM coverage.
The UIM section of ALLSTATE’s policy states the following:
Exclusions — What Is Not Covered

‘We will not pay any damages an insured person is legally entitled to recover
because of:

3. bodily injury or property damage to the extent that benefits are paid,
payable or required to be provided under any workers’ compensation
or disability benefits law.

R.p. 153)
As explained above, given that Brand is not an employer purchasing UIM coverage, this

exclision violates South Carolina as such, is not valid.

The ALLSTATE UIM section also states:
11
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Limits of Liability
Subject fo the above limits of liability, damages payable will be reduced by:

3. all amounts payable under any workers® compensation law, disability
benefits law, or similar Jaw, Medical Expense Benefits Coverage of
this policy, or any similar automobile medical payments coverage.

4. all amounts paid or payable under any Underinsured Motorists
Coverage applicable to a vehicle, other than your insured auto,
which the insured person was in, on, or getting into, or out of at the
time of the accident.

(R. p. 154) emphasis added.

The ALLSTATE UIM section also states:

If There Other Insurance

If the insured person was in, on, getting info or out of a vehicle which is
insured for this coverage under another policy, coverage under this policy
will be excess. This means that when the insured person is legally entitled to
recover damages in excess of the other policy limit, we will pay only the
amount by which the damages exceed the limit of liability of that policy up
to the limit of liability on this policy.

If more than one policy applies to the accident on a primary basis, the total
benefits payable will not exceed the amount the insured person is legally

entifled to recover. We will bear our proportionate share with other
underinsured motorists benefits.

Conformity To Statute
This coverage is intended to be in full compliance with the South Carolina
Uninsured Motorists Law. If any provision of this endorsement conflicts
“with that law, it is amended or eliminated to comply with the law.
R. pp. 154-155) emphasis added.
Brand argued below that pursuant to South Carolina law, there was no other UIM coveiage
for any loss suffered from $25,000.01 through $354,750.75 and that as such, Allstate was the

primary UIM coverage for those amounts. The trial court disagreed, finding:

12



Again, Plaintiff argues he is “uncovered” for $345,750.75 in damages, but that is
simply not the case. Part3, Section III of the Allstate policy provides that the UIM
from the occupied automobile is primary and that the Allstate UIM is excess. Part 3,
Section II also provides that Allstate is obligated to pay only the amount by which
Plaintiff’s damages exceed the limit of liability of the primary UIM policy. By
operation of law, the limit of the Westfield policy is now $645,249.25. (R. p. 11)

emphasis added.

The emphasized language above reveals the error with this finding by the trial court: by
operation of law, there is no other UIM coverage available to Brand for the amounts from
$25,000.01 through $379,750.76 except for Allstate’s UIM coverage. There is no other policy
insuring UIM coverage for these amounts. Therefore Allstate’s “other insurance” policy provision
does not apply. They are not “excess.” By operation of South Carolina law, Allstate is first in line,
they are the primary UIM coverage for damage amounts from $25,000.01 through $379,750.76. Not
allowing Brand to access his own personal UIM coverage to provide coverage when he has

sustained damages in excess of the liability limits carried by an ai~fault insured or underinsured

motorist, violates S.C. Code §38-77-160.

III. ASSUMING ARGUENDO THAT THE TRIAL COURT WAS CORRECT IN
FINDING THAT ALLSTATE’S COVERAGE IS NOT TRIGGERED UNTIL
AFTER THE EMPLOYER UIM IS EXHAUSTED, THE TRIAL COURT ERRED
IN FINDING ALLSTATE’S UIM COVERAGE WAS NOT TRIGGERED UNTIL A
JUDGMENT EXCEEDING $1,025,000.00.

In its order, the trial court found:

Again, Plaintiff argues he is “uncovered” for $345,750.75 in damages, but that is
simply not the case. Part3, Section I of the Allstate policy provides that the UIM
from the occupied automobile is primary and that the Allstate UIM is excess. Patt 3,
Section II also provides that Allstate is obligated to pay only the amount by which
Plaintiff’s damages exceed the limit of liability of the primary UIM policy. By
operation of law, the limit of the Westfield policy is now $645,249.25. (K pll)
emphasis added.

Assuming the trial court was correct that Allstate’s UIM coverage is not triggered after the

liability coverage is exhansted but before Westfield’s coverage is triggered under South Carolina

13
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law (after the worker’s compensaﬁoﬁ benefits are offset pursuant to S.C. Code §38-77-220), then by
the findings within the order, Allstate’s UIM coverage should be triggered for amounts over
$670,249.30. This figure represents the trial court’s finding that Westfield’s UIM policy is now, by
operation of law, $645,249.25 ($1,000,000 minus the $354,750.75 in comp benefits paid) plus the

liability limits of $25,000. -

However, despite making the finding that Westfield’s UIM limits are now only
$645,249.25, the trial court found that Allstate’s coverage is not triggered until Brand obtains “a
judgment exceeding $1,025,000.”! Such a ruling is inconsistent a;ld allows Allstate to enjoy the
exact same offset Westfield enjoyed, despite tﬁe fact that the Sweetser court specifically found that
offset “can only apply to employers.” This is error and should result in the granting of summary
judgment being reversed and, at a minimum, the triggering amount for Allstate’s coverage being

declared as $670,249.30 instead of $1,025,000.

CONCLUSION

For the reasons stated, this Court should reverse the judgment of the circuit court and/or

declare judgment stating the correct order and triggers for UIM coverage in this case.

_ es%?bmi
April 19,2017 // Y, ; /

Patrick J. McLauthn, SCBar#73675
Wukela Law Firm

P.0O. Box 13057

Florence, SC 29504-3057

T: 843-669-5150

Attorney for Appellant.

! Brand would not concede that a judgment is necessary for Allstate’s coverage to be triggered,
as Brand is in a first-party contract with Allstate and as such, Allstate owes Brand a duty of good
faith and fair dealing. Brand believes such duties would require Allstate to tender coverage even
when there is no judgment in the underlying case, if a good faith and fair evaluation of his claim

. placed a value on the claim above the friggering amount. See Myers v. State Farm, 950 F.Supp.

148 (D.S.C. 1997)(interpreting South Carolina law).
14
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ARGUMENT

L ALILSTATE’S ARGUMENT CALLS IN TO QUESTION FACTS NOT IN
.DISPUTE AND WHOLLY SUPPORTED BY THE RECORD.

In their brief, Allstate states:

...Brand argues (with no supperting documentation) that Westfield received a
setoff of $354,750.75, which was the amount of worker’s compensation benefits
Brand received.

(Respondent’s Brief, p.20, emphasis added)

Thus it would appear that Allstate is attempting to dispute either a) that the amount of
worker’s compensation benefits received by Brand was $3 54,750.75 ; and/or b) that Westfield
actually received such an offset. Disputing either would be incorrect.

A. The Trial Court specifically found that it was an undisputed fact
that Brand’s Employer’s UIM ecarrier, Westfield, received a
worker’s compensation setoff of $354,750.75.
As to whether or not Brand received $354,’750.75, the trial court’s order resolves that

question. In the opening section of the order, in a section titled “Undisputed Facts Related To

The Underlyirig Tort Action,” the trial court specifically found:

The worker’s compensation claim has been resolved for a total payment of
compensation and medical benefits of $354,750.75.

R.p.2)

Brand would note that finding by the trial court was based on documentaﬁon.
Sp;aciﬁca]ly, via his Plaintiff’s Memorandum in Opposition to Defendant’s Motion For Summary
Judgment, Brand provided both Allstate and the trial court with a Form 19. In providing the
Form 19 as an exhibit, Brand’s memo-randum explained that:

Subsequent to the filing of this action, BRAND’s worker’s compensétion claim,

WCC File #1002789, was settled. A Form 19 filed with the S.C. Worker’s

Compensation Commission in February of 2015 shows the following
compensation having been paid:
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-Number of weeks of T.T.: 15 5/7 from 1/28/2010 — 5/1/2010 = $8,291.80
201 5/7 from 3/23/2011 —2/1/2015 =$106,436.56

-Agreement and Final Release: ' . $156,848.66
-Total Compensation Paid: $271,577.02
-Total Medical Benefits Paid: $83,173.73
See Exhibit B

The above shows that the true total benefits paid to BRAND through Worker’s
Compensation coverage was $354,750.75 ($271,577.02 in compensation and
$83,173.73 in medical benefits)

(R. pp. 132, 145-146)

Therefore any allegation that Brand did not receive $354,750.75 in workers’
compensation benefits or that there was no documentation providing support for that amount of

benefits received would be incorrect and directly contradicted by the record.

. B. The trial court specifically found that Brand’s Employer’s UIM,
Westfield, was subJect to a setoff.

In like manner, any argument by Allstate that Westfield did not receive a setoff or that
this was an unsupported allegation by Brand also fails based on the frial court’s order. The trial
court specifically found that:

The Westfield UIIM_coverage purchased by Plaintiff®s employer was also
subjeet to_a workers’ compensation set-off pursuant to the ferms of the
Westfield policy. See, Williamson v. United States Fire Ins. Co., 314 S.C. 215,
442 S.E.2d 587 (1994). The workers’ compensation carrier has paid benefits
totaling $354,750.75, thereby reducing by operation of law the amount of
Westfield’s UIM coverage payable to Plaintiff from $1,000,000.00 to
$645,249.25, of which $450,000.00 has been paid to Mr. Brand.

(R. p.10, emphasis added). '

Brand would note that this finding by the trial court was also supported by documentation
provided through Brand’s memorandum in opposition.

The UIM Endorsement of WESTFIELD’s policy states:



C. Exclusions
This coverage does not apply to any of the following:

1. The direct or indirect benefit of any insurer or self-insurer
under any workers® compensation, disability benefits or similar
law.

- See Exhibit C, p.2
That UIM Endorsement goes on to state:

D. Limit of Insurance

We will not pay for any element of “loss” if a person is entitled to
receive payment from the same element of loss under any workers’
compensation, disability benefits or similar law.

See Exhibit C, p.2.
R. pp- 135, 149)

In short, Allstate’s attempts to call in to question Brand’s arguments based on disputing the
amount of the workers’ compensation setoff Westfield was entitled to or whether or not Westfield
recgived such a setoff is directly contradicted by the record.

CONCLUSION
Having addressed these- two issues concerning the factual record raised by Allstate’s

Respondent’s Brief, Brand rests his reply in reliance upon the legal arguments made in his previous

brief.
Respéctiully’sub }/
April 19, 2017 7 ”/{
atrick J. McLaughtif, SCBar#73675
Wukela Law Firm

P.O. Box 13057
Florence, SC 29504-3057
T: 843-669-5150
Attomey for Appellant.
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STATEMENT OF THE ISSUES ON APPEAL'

L Did the trial court-proper_iy grant summary judgment to Allstate, where the policy

contained a valid, plainly worded provision reducing the amount of damages recoverable -

by the insjured in order to prevenf a double recov'ery‘;?

1L Did the trial court properly rule that Allstate’s UIM coverage is excess to the full
amount of the U]M coverage prov1ded by the carrier for Brand’s employer, whose
vehrcle he was driving at the time of the acc1dent‘7

STATEMENT OF THE CASE

The genesis of this action is a motor vehicle accident that occurred on January 27,
2010. On that date ’rhe Apnellant Larry Brand was driving a truck owned by Evergreen
Turf Corporation (“Evergreen”) Brand Worked for Evergreen and was on-the-job when
the truck was involved in a collision W1th another vehicle. The dnver of the other vehicle
(Cassandra Olivia Stone) was at fault for the collision. . Brand sustained injuries as a
result of the accident.

Several different insurance comf)anies have coverage applicable to the accident.
Progressive Insurance Companv provided $2$,000 m liability coverage to the at-fault
driver. American International South Insurance Comoany (“American™) was Evergreen’s
worker’s compensation cander. Everéreen also had a policy with Westfield Insurance

that provided $1,000,000 in UIM coverage for its- employees. Finally, Brand had a

.personal automobile policy from the Respondent Allstate Insurance Company that

contained $25,000 in UIM coverage.

! Although the Appellant’s Brief states three'separaie issues, Allstate will address
Brand’s second and third issues together under one issue/heading.

1
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Brand first commenced a worker’s compensation claim, which American
accepted. Brand and _Amerrcan ultimately settled that claim for a total amount of
$354,750.75. Of that amotnt, $83,173.73 constituted payment for medical bills, and
$271,577.02 was for wages and related compensation.

Brand eléo ﬁled a Irersorral mJury action against the at-fault driver in the Court of
Common Pleas for Williamsburg County. Brand’s attorney served Westfield and Allstate

as UIM carriers in that action. 'Pr.og'r'e;ssiye tendered its $25,000 liability limits in

" exchange for a covenant not to execute, Later, at mediation, Brand settled with Westfield

for $450,000 of its $1,000,t)00 in UIM coverage. The resulting po]icy release left
Allstate as the lone UIM carrier defendmg the case, which the trial court has stayed
pending the result of the present actron

In an attempt to answer questions about Brand’s ability to recover UIM benefits
under his Allstette policy, Branct ﬁlect a declaratory judgment action on December 15,
2014. After filing an Answer, whrch mcluded counterclarms for declaratory judgment,
Allstate moved for summary Judgment on October 13, 2015 Allstate’s motion argued,
inter alia, that its policy contained a reductlon in damages recoverable” provision that
meant Brand’s damages had to exceed all other coverage available to him — including
worker’s ,_compensation benefits — before he could be entitled to recover any of Allstate’s
UIM coverage. |

Both parties submitted memoranda on the legal issues, and the motion went
before ttre Honorabte George C. _James, Jr. for a hearing on January 7, 2016. Judge
James took Allstate’s motion under. alld.vi'semerlt_e_tt ttle conclusion of the hearing. Several

months later, on August 31, 2016, Judge James issued an Order that granted Allstate’s



By

motion in part and denied it in part. Brand filed a timely motion asking Judge James to
reconsider his decision, but the judge denied that motion, and Brand appealed.

STANDARD OF REVIEW

“A declaratory Judgment action is nelther legal nor equitable, and therefore, the

standard of review is determined by the nature of the underlying issue.” Auto Owners’

Ins. Co. v. Newman, 385 S.C. 1:87, 191, 684 S.E.2d 541, 543 (2009). When the purpose
of the underlying dispute is to determine whether coverage exists under an insurance
policy, ﬂ:re action is one at law.” - Id, ."‘In" an action at law tried without a jury, the
appellate ;-court will not disturb the trial court's findings of fact unless they are found to be
without evidence that reasonably supports those findings.” Auto Owners Ins. Co. V.
Hamin, 368 S.C. 536, 540, 629 S.E. 2d 683, 684 (Ct App. 2000).
" ARGUMENT" . -

The underlying declaratory judgment action was an attempt by Brand to use UIM
coverage from his personal autornobile liability polioy as a means of double recovery for
damages previously paid by other carriers '-under different insurance policies. Having

already received total payments of $829,7:50.75 for claims stemming from his accident,

* Brand sor_rght a declaratory judgment requiring Allstate to pay its full $25,000 in UIM

coverage; despi’re the lack of any evidence that ne .:had any additional damages for which
he had not received compensa‘uon Brand made this claim despite setthng with the
primary UIM cazrier for $550 000 less than 1ts coverage lnmts

The trial court rejected Brand’s attempt at a donble recovery by applying the clear

provisions of Allstate’s policy that are designed to prevent such windfalls. That decision
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not only follows the policy language as written, but also honors South Carolina public
policy. Therefore, this Court should affirm the judgment in Allstate’s favor.
L
The provisions of Allstate’s -policy validly reduce the

amount of damages recoverable by the insured in order
to prevent a double recovery.

Iﬁ reaching its decision, the trial court applied Part 3, Section Il of the
Underinsured Motorist Insurénce Coverage portion of Allstate’s policy. The relevant
language from that section is-t.he following: |

However, no one will be entitled to receive duplicate

benefits for the same elements of loss. Subject to the ...
limits of liability, damages payable will be reduced by:

1. all amounts paid or payable by or on behalf of the owner
or operator of the’ underinsured auto or anyone else
responsible. This includes all sums paid or payable under -
the bodily injury lability coverage or property damage
liability coverage of this or any other auto policy ... and

* * *

3. all amounts payable under any worker’s compensation
law ...

* & *

No injured person will recover duplicate benefits for the
same elements of 1oss under this or any other underinsured
motorists insurance, including approved plans of self-
insurance. ‘

[R. p. 69 (emphasis added).]

(A) Reduction in Damages Recoverable

Allstate argliéd in support of its summary judgment motion that this policy

language constitutes a “reduction of damages ‘recoverable” provision. This provision



requires that any recov.ery under ;/\ilétait.ca’s' -poli‘cy be reduced by any and all amounts
received ﬁoﬁ other policies and also by all worker’s ‘compensation benefits the insured
obtained. Brand tried to cast the .pr(-)vision in a different light, calling it a setoff for
worker’s compensafion benéﬁ_ts. _'.-The _trial couﬁibéﬁeved it was unnecessary to determine
whether this léngﬁage Was a “ré;ll:lct.i.i)'ﬁ.'bf démageé recévérable” 6r a “setoff” because
the court would reach the same legél conclusion in either case. Although Allstate agrees

with the trial court’s conclusion in that sense, it is more accurate to view the provision as

" one reduciné the damages recoverable by the iJJsu.red.2 Therefore, Allstate will first

discuss the provision in those 'term;S.B

Unlike a true setoff provision, the policy language quoted above does not reduce
any of the UIM.coverage provided to an insured. The provision in Allstate’s policy
merely eétablishes when the UIM. coverage is triggered. If an insured has damages that
exceed the sum of all recoveries made under tﬁe o’ther- types of policies and benefits
identified m the provision, then the full UIM limits are available. In the present case, for

example, if Brand were to obtain a judgment in excess of $1,025,000,4 this provision

2 Allstate’s policy has a separate “setoff/exclusion” provision that is not involved in this
case. [R.p. 68.] The setoff provision appears in the section entitled “Bxclusions — What
Is Not Covered.” The provision actually involved in the present case appears under a
section entitled “Limits of Liability” — the same section that reduces damages for all
amounts received from a liability carrier and other UIM coverage. This further
demonstrates the difference between a “setoff” provision and the “reduction of damages
recoverable” language at issue in this appeal.

3 This approach not only demonstrates that the trial court reached the correct legal result,

‘but it also makes it unnecessary to examine or consider the line of cases dealing with

setoff provisions in UM and UIM policies.

4+ This amount represents the total sum of the at-fault driver’s liability limits ($25,000),
Brand’s worker’s compensation benefits ($354,750.75), and the still unpaid amount of
the employer’s UIM limits ($645,249.25). '

5
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would require Allstate to pay any additional amount up to its UIM limits of $25,000. As
this exarnple demonstrates the prov151on at issue does not elu:mnate or even limit, any
type or amount of coverage The prov1sron only clarifies the threshold for recovermg any
UIM coverage in situations 11ke thls one, Where recoveries under other policies have
previously occurred.

This trial -court’s api)]ication of the' provision at issue serves three important
functions. Each function standmg alone would arguably be sufficient to justify the trial
court’s decision. But considered together, these three functions leave no reasonable
doubt about the sound nature of that dec1s1on

Fnst, the result in the tnal court honors the clear language of Allstate’s insurance
pohcy Courts “must g1ve pohcy language its p1a1n ordmary, and popular meaning. .
When a contract is unamb1guous clear, and expl1c1t it must be construed according to
the terms the partles have used ” B.L. G Enters Inc v. First Fin. Ins. Co., 334 S.C. 529,

535, 514 S.E.2d 327, 330 (1999) (01tat10ns omltted) Although unclear policy language

must be construed agamst the insurer as the drafting party, “insurers have. the right to

lnmt their liability and to impose conditions on their obhgauons provided they are not in

" contravention of public policy or a statutory prohlbmon *»Id at 535-36, 514 S.E.2d at

330. Thus, “[c]ourts must enforce, not write, contracts of insurance.” USA4 Prop. &

Cas. Ins.. Co. v. Clegg, 371 S.C. 643, 655, 661 S.E.2d 791, 797 (2008) (quoting Sloan

~ Constr. Co. v. Cenz‘ralNat’l Gen. Ins. Co. omeaha 269 S.C. 183, 185, 236 S.E.2d 818,

819 (1977))
Here, the policy language is perfectly clear in its meaning. It sets forth the point

at which the UIM coverage becomes available in situations involving other coverages and
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benefits for the same damages. There is no other way to read this provision. Indeed,

~Brand has not even attempted to argue, either in the trial court or in this appeal, that the

policy language is ambiguoﬁs or uﬁclear. Accordingly, there can be no question that the
trial couﬁ followed established law by applying the parties’ insurance contract as written.

Second, -the _trial _court’s decision serves the public policy against double
recoveries and windfalls. “It is well settled in this state that ‘there can be no double
recovery for a single wrong and a plaintiff may recover his actual damages only once.””
Collins Music Co., Inc. v. Smith, 332 8.C. 145, 147, 503 S.E.2d 481, 482 (Ct. App. 1998)
(quotmg T aylor v. Hoppzn Johns, Inc., 304 S.C. 471, 475, 405 S.E.2d 410, 412 (Ct. App.
1991)). See also Williamson v. U.S. Fire Ins Co., 314 S.C. 215, 218 442 S.E.2d 587,
588 (1994) (one reason for allowmg worker’s compensatlon benefits to be offset against
UIM coverage was to deny the-plainﬁff “the windfall of a double recovery™).

If accepted, Brand’s position-would necessarily lead to a double recovery for his
claimed damages. Brand sustajned.onlsjr a single wrong — the injuries from the accident —
and he has already recovere(i -$829',750.75_.-as.a; r.es;ult. .There was also.additional coverage
still available under the primary UIM policy that Brand chose not to seek when he settled
with that UIM carrier for far less than the policy limits. IfBrand could recover Allstate’s
UIM coverage without first obtmnmg; Judgment in excess of the amounts he has already

received (and could . have. received), he- Would be compensated twice for the same

damages. Preventing that type of windfall is why our law gives a UIM carrier credit for

. the full amount of the at-fault driver’s liability coverage, regardless of how much of the

coverage the plaintiff actua]ly receives. See Cobb v. Benjamin, 325 S.C. 573, 589, 482

S.E.2d 589, 597 (Ct. App. 1997). The same prmelple applies here
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The triai court’s decisi&n guards against a double recovery, while still allowing
Allstate’s coverage to be available at the correct point. If Brand takes the underlying tort
case to trial.and gets a judgment of more than $1 ;(.)2-5,00'0, Alistate must respond to the
excess amount up to its UIM policy limits. If the result of a trial is a verdict lower than
that thres:ilold nﬁmber, Brand recovel-'s- ﬁothing else under the clear language of Allstate’s
policy. This result is not unfair-to Brand, W].IO. already recovered (or had the chance to .
TECOVer) :the full $1,025,000 ﬁom .01;]-161" sources.. Thé only unfaJr result would be
allowing Brand to recover from Allstate’s UIM policy before reaching that threshold
judgment amount. In that scenario,. Allstate Woul(.i-have to pay UIM coverage despite
policy language to the contrary, and B.].?and_ w01'il:d receive a wmdfall ' |

Third, the trial court’; decisi(.)n fully .honors the purpose of UIM coverage under
South Carolina law. Underinsured motorist coverage is designed to protect injured
parties in situati(;ns where they have damages that exceed the amount of liability
coverage_.carried- by the'. at-féult mo'tof.ist-." See Cobb, 325 8.C. at 583, 482 S.E.2d at 594
(citing S.C. Code Ann. §38-77-160). ’i’hus, UIM coverage is designed to prevent, or at

least alleviate, situations in which an injured party is unable to recover his or her full

damages because the at-fault driver does not have sufficient insurance.

The key concept for purposes of thé-cur_rent appeal is the party being unable to
recover his or her full damages. Tﬁat scenario, which is the raison détre of UIM
coverage, does not exist here. The record plainly demonstrates that Brand has received
(a) the liability limits of the at-fault driver, (b) an extensive amount of worker’s
compensation benefits and (q) $450,0'(.)0 frpni the.primary UIM policy. The record

further shows that there was still a significant amourit of coverage remaining under the



primary UIM p.olicy that Brand effectively waived by settling with that UIM carrier for a
lower ameunt. In total, Brand ha_s' recovered ne.a'ﬂy $850,000, and there is nothing in the
record even to suggest, let alorie prove, that this- ar.r.loent constitutes anything less than full
compens;.tion for Brand’s injuries. As a result, Brand cannot credibly claim that the
lower amount of liability insurance has prevented him from being able to recover his firll
damages. |

Even if Brand were now: to arguie that his damages exceed the amounts of other

~ coverages paid and/or available to him, Allstate’s UIM policy will respond to any proven

excess damage;s at ‘the proper time.- Assuming Brand obtains an excess verdict (as
descﬁbed above), Allstate’s UIM coverage will be available up to its limits. In that
scenario, Allstate’s UIM coverage will pei'ferm its intended function — i.e. protecting the
insured a-"gainst the inability to recov_ef his or her full damages. Thus, nothing in the trial
court’s ruling violates South Carolina law or public policy relating to UIM coverage.
Although the issue mvolved was not exactly the same, thls Court’s decision in

Cobb v. Benjamin, 325 S.C. 573, 482 SE2d 589 (Ct: App. 1997) is instructive.. In

Cobb, this Court had to determine whether payment of the fuill automobile liability lmuts

was a condition precedent to recovering UIM coverage. The Court held that payment of
the underlying liability limits was not requjred in order to seek UIM coverage, but that
the UIM carrier was entitled to an offset credit for the full amount of the liability
coverage, even if the insured settled for less than those limits. Id at 587-88, 482 S.E.2d
at 596 Thls de01810n allowed UM coverage to serve its intended purpose, but it also

placed the risk of a shortfa]l on the insured.in situations where he or she settles for less

“than the Hability policy limits. As the Court e'xplajned:
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By allowing full credit of the tortfeasor’s policy limits, the
insured, rather than the UIM carrier, bears the loss when
there is a gap between liability limits and the amount of the
settlement. The insured may only recover the difference
between the liability policy limit and the damages suffered,
subject to the UIM limits. Id.

Under the rule set forth in Cobb, the UIM coverage is available; the insured just
has to recover more than the' ﬁJ]l liability limits in order to receive any of the UIM

coverage. This is true. regardless of whether the msured actua]ly receives the full amount

_ of the liability hmlts or Settles for léss; - Here the same rule apphes Brand has UIM

coverage, and if he obtains a verdict in excess of the coverages he has already received,
or could have received, he cén recovet it up to the UIM limits. But he cannot claim any
of the UIM coverage Wrthout ﬁrst exceedmg that threshold This rule, which is the
holdmg in Cobb, extends to the present scenario. Brand has failed to demonstrate any
legitimate reason why it does not.

As the freceding discussion demonstrates, there are at least three sound and
logical bases for the trial court’s'rieeisien. It applies the clear language of the insurance
policy, .it prevents a double recovery, and 1t honors the puri)ese of UIM coverage.
Brand’s position would serve none of those purposes and would only result in a windfall
to an insured .W].10 has already been fu]ly compensated for his damages. Therefore, the
Court should affirm the trial court’s decision.

®B)  Setoff

* Brand presents his arguments as if the policy language cited by the trial court isa
“worker’s compensation setoff” prevision.. This is a necessary tactic because Brand
claims South Carolina Iavr does 1rot allow for any setoff of worker’s compensation

benefits in this context. As discussed above, this is not the kind of setoff provision

10
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addressed in the line of cases Brand ci.’ces.5 The Janguage at issue in this cadse is a
“reduction of damages recoverable” provision, and- as such, it is valid and enforceable
under South Carolina law. Yet, even if this case were deemed to involve a setoff
provision, the end result would be the sa.me ' The trial court correctly recognized that fact
in its Order, which this Court should aﬂirm -

The line of, cases upon which Brand relies began with Ferguson v. State Farm

Mut. Aut_q. Ins. Co., 261 S.C. 96, 198 S.E.2d 522 (1973). In that case, the Supreme Court

held that an offset provision for worker’s compensation benefits was unenforceable when

contained in a UM policy purchased by an employee.

- Twenty years latér, the Supreme Court distinguished Ferguson and held that a
worker’s compensation setoff provision in an empl(_)yer-purchased U]M policy was valid.
Williamson v. United S’taz‘es_ FzreIns Co, 314 SC 215, 44_12 S.E.2d 587 (1994). The
Court concluded the situation in Williamson was different than that in Ferguson for two
reasons: (1) the typ;e of coverage at issue (mandatory UM vs. voluntary ‘UIM), (2) the
party who purchased the policy (the emplqyer vs. the employee). Id at 219, 442 S.E.2d
at 589. o ' o

The next case in this line came six years after Williamson, when this Court issued

. its decision in-Stéte-Farm Mut. Auto. Ins. Co. v. Calcutt, 340 S.C. 231, 530 S.E.2d 896

(Ct. App; 2000). In Calcutt, the Court held that a UIM carrier could lawfully enforce a

setoff provision for worker’s compensation benefits in an employee-purchased policy.

> Again, Allstate’s policy does contain this type of setoff provision, but that is not the
provision upon which the trial court based its decision. The trial court cited and relied
on the separate and distindt'.“;reduction'in damages recoverable” provision.

11
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The Court reached this conclusion aﬁer noting that such a provision did not violate any
statutory provisien or pub_lie policy of South Carolina. | |
f‘or the statutory analysis, the Court examined S.C. Code §3 8-77-30 (which-
defines “uninsured motor vehicle”) and S..C.".C_ode §38-77-160 (which “provides for UIM
policies”j: and found that nothing in those statutes prohibited setoff provisions. 340 S.C.
at 234-35, 530 S.E.2d at 897-98.° The lack of a statutory prohibition was the key factor
'in the Court’s decision. Finding no statute t_hat forbade setoff provisions, the Court
concluded it was proper to.apply the' policy as wﬁﬁen and entered into by the parties.
The Court .cited Wz'lliamsen and acknowledged that it involved an employer-
purchased policy, whereas the employee purchased the policy in Calcutt. However, the
———~Geurt—feund—that—diﬁ’erence—was—imma’;erial—ixyihe—abseHC'e—ef—any—statm’oﬂf‘ﬁ‘mfi”sim——
specifically preventing thls type of _sef_of_f pgovisioe. As the Court explained:
-In the present case, the employee purchased and paid the
premiums on the policy, not the employer. However
. section 38-77-160 does not prohibit a setoff provision,

regardless of whether the employver or the emplovee
purchased the UIM policy.

340 S.C.:at 235,530 S.E2d at 898 :(emp'has-is added). Therefore, the provision allowing
for a setoff of worker’s compensation benefits in an employee-purchased policy was
valid. .- .

- For its public policy apalysis, the Co_urt contrasted the Supreme Court’s decisions
in Ferguson and Williamsen.. Tﬁé Court: ndtéd that the former case has invalidated the
setoff provision because it involved mandatory uninsured motorist (UM) coverage, while

the latter case had upheld the setoff provision because it dealt with voluntary UIM

6 Signfﬁcanﬂy, the Court did not cite or discuss S.C. Code §38-77-220 in this analysis.
12 '
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coverage. Thus,' the “linchpin® of Fe;jgusén; s public policy rationale was the “mandatory
nature of UM coverage.” 340 S.C. at 235, 530 S.E.2d at 898. Since the policy at issue in
Calcutt was not statutorily reqlﬁred, the same public policy concern did not apply. Id.
The Court again acknowledged the fact that Williamson had involved an

employe;—purchased policy, but fhis difference was not significant. On’ this point, the
Court stated:

While Williamson only addresses setoff provisions in terms

of employers’ policies, we find no reason voluntary UIM

coverage held by an employee should be treated differently.

Accordingly, a setoff provision in a voluntary UIM policy

would be equally enforceable whether purchased by an
employer or an employee.

340 S.C. at 236, 530 S.E.2d at 898 (emphasis added).
| The holding in Calcutt is clear: Setoff provisions for worker’s compensation

benefits m all UIM policies are valid and enforceable under South Carolina law. In an
attempt t-o escape this. conclusion, Bfand'reﬁés u.pén_.a cryptic footnote in Sweetser v.
South Carolina Dept. of Ins. Reserve Fund, 390 S.C. 632, 703 S.E.2d 509 (2010). The
issue in Sweetser was the following:

Can a workér’s compensation offset clause be applied so as

to reduce an employee’s recovery under an employer’s

automobile policy’s UM coverage below the statutory

mandatory minimum? ' '
Id. at 634, 703 S.E.2d at 510. After examining. Ferguson and .Wz'lliamson, the Court
answered yes to that question. Tﬂe Court found that S.C. Code §38-777220 expressly
permitted the kl'_;ld of setoff provisi,on:-ét iésiie- in situations involving UM coverage in an

eﬁnployef-purchased policy. Thus, the application of a setoff was permissible in that

- 13
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context, gven though it would take the amount of UM coverage under the mandatory
minimurnd limit. '

" During its analysis, the Court stated that S.C. Code §38-77-220 “applies only to
employers who are purchasing automobile insurance policies.” 390 S.C. at 636, 703
S.E.Zd at 511. Followipg that statement, the Court included the following footnote: “To
the extent Stai‘e Farm Mut."_'kl_utoz. Irgs: .C_’o,:. vl': Cdlédﬁ, 34Q S.C. 231, 530 S.E.2d 898 (Ct.
App. 2000) conflicts with this interpretation, it is overruled.” Id. n. 4. The Court did not
cite or discuss Calcutt anywhere else in the opinion, and, thus, the precise meaning of the
footnote is not clear. Nevertheless, Brand cites the footnote in Sweetser for the
propositign that Calcu;‘t is no longer good lé'w .undef any circumstances. The trial court
rejected that assertion, and its decision in that regard was correct.

Siveetser. did .not even mention, let alone overrule, the fundamental holdjﬁg of
Calcutt. As previously discussed, Calcutt held that a worker’s compensation offset
provision in an emploYee—puichased-U]_l\/I'policy was enforceal')le because it did not
violate any stétute or public policy. This Court in Calcutt did not cite or discuss S.C.
Code §38-77-220, nor did it use that statute as the basis for its decision. This Court’s
only focus was determining Wh@ther any South Carolina statute or policy prohibited a
worker’s compensation sét%»ff in a UM };:)olii:y; Tﬁe Court did not need to look to §38-
77-220, which actually permits such a setoff in other circumstances. Section 38-77-220
was not velevant to the holding in Calcutt, and, therefore, the Supreme Court’s footnote
in Sweet.;er, which specifically references thf: statute,.does not affect that holding.

Tiﬁs, of course, raises the quéstion of .Wh'at the Supreme Court intended to do

when it included the footnote in Sweetser. If, as the trial court concluded, the Supreme

14



Court did not completely overrule Calcutt, then what does the footnote mean? To answer

this question, it is important to recall .the basis for the Supreme Court’s decision.

* Because Sweetser dealt with a typ'e.o:f'coverage' that has mandatory minimum limits

under South Carolina law, the Court had to exalﬁjne the Insurance Code to see if it
specifically authorized a sétoff that would potentially reduce the insured’s recovery

below those limits. The Court found that authorization- in §38-77-220. Under that

" statute, a worker’s compensétioﬁ setoff provision in an employer-purchased UM policy is

allowed, ':even though setoff against a UM policy is not permitted in other contexts. This
is the holding of tS‘weetser, aod it necessarily depends on §38-77-220.

In that sense, Sweetser was very different from Calcust, which did not rely on
83 8-77-226. .Calcutt invoivetl an eti;plos.fee-'iju-rc.].leseti .oolicy. As the Supreme Court
stated in Sweetser, that statute can apply only to employers Thus, because an employer-
purchased policy was not at issue in Calcuz‘t §38 ~77-220 did not come into play. Calcutt
dec1ded a similar issue as the one-in Sweetse; but in an entlrely different setting — one
that d1d not depend on the apphca’aon of §38 77-220 In short, Calcutt had nothing to do
with that statute and vice versa.

The Supreme Court’s footnote in Sweetser oaerely indicates that Calcutt does not
—and cannot — change the plam meamng of. §38 -77-220. That statute applies only to
employer-purchased pohmes and the Supreme Court’s footnote just prevents anyone
from claiming that Calcutt says otherw1se.. As discussed below, this is the only reading
of the footnote that makes .logical senee in light of what is — and what is not — found in

the Sweetser opinion as a ' whole.-

15
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First, the phrasing of the footnote supports this interpretation. Had the Supreme
Court intended to overrule Calcutt completely, it could have used clear language to that
effect. For example, the Court could have said something like the following: “In light of
our holding todajr, we overrule State Farm Mut. Auto. Ins. Co. v. Calcutt.” But the Court
did not use.,that kind of broad language. Instead, the Court chose to include the limiting
phrase “[]o the extent [Calcutf] conflicts with .this interpretation of §38-77-220 ....” 390
S.C. at 6?36, 703 S.E2d at 511 n.-4. This demonstrates that the Court intended to do
something other than overrule Calcusf in its entirety., Otherwise, there would have been
no reason for the Court to begin the footnoté with a qualifying phrase.

Second, the placement of the footnote is tellmg The footnote that mentions
Calcutt comes immediately after the Court’s statement that §38-77-220 applies only to
employers purchasing automobile insurance policies. 'Clearly, then, the statement about
the statute’s limited application must be the “this interpretation of §38-77-220” to which
the footnote refers. .Placed in this proper context, the meaning of the footnote becomes
clear: If Calcuz‘z‘ could be eonktroe& as saying theit §38-77-220 applies to non-employers,

it is mistaken and overruled. The implicit corollary to this statement is that Calcutt

" remains intact to the extent it does not rely on that statute.

Third, it is 51gmﬁcant that the body of the Sweetser opinion made absolutely no
reference to Calcutt. The Court dlscussed Ferguson and Williamson in some detail, but
never mentioned Calcuit outside of the footnote, If Calcun"s fundamental holdjng'was
wrong — ie. 1f worker’s :coropeﬁéaiﬁon setoff provisions could never be valid in
employee-purchased poh01es — the Court had ample opportunity to say so. For example,

if the Court had beheved that §38 77-220 was the only allowable basis for any type of
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worker’s compensation setoff, the Court could have made that blanket declaration and
then overruled any and all cases 'to§ thé contrb.r};. But the Court did not do that, Instead,
the” Court focused on situations covered by §38-77-220 and did not address setoff
provisim;l;s in other scenarios that do ot involve that statute,

Similarly, the Sweetser Court did not illlention Calcutt when it addressed the
public ﬁoﬁcy i.s's'ues.- The Court concluded that the setoff provision in the employer-
purchased policy comported with public pqi_iéy, but the Court never said, or even

suggested, that setoff provisions in other types of policies violate public policy. Again, if

. the Court had intended to make such a sweeping pronouncement, it had every opportunity

to do so. The Coui't could have expléined why the provision at issue in that case satisfied
public policy and then proceeded to state tha’; similar provisions in other types of policies
would not. The Court did not .d.o so; 1216\'>véver, and reading such a conclusion into the
opinion would be an unwarranted and m.aintended expansion of Sweetser’s scope.‘
Sweetser overruled Cé_lcutz‘ only to the exteﬁt the latter case could be construed as
stating that §38-77-220 applies to -non-employer.s. Calcutt never actually makes sugh a
statement, but the Supren;é Coﬁrt apﬁa;éﬁﬂy \;vanted to rr}ake sure no one could read that
kind of statement into Calcutt. Taking that precautio-nary measure was the sole purpose
for the partial — ;md. (;oﬁditional - oveﬁ'u]iﬁg of Calcutz‘, aﬁd that is all the footnote in
question expresses. Any other. rgadipg of the fooﬁote ignores the limiting phrase at its

beginnj;ng and bestows a level of meanil.l,c;r that the Sﬁpreme Court did.not intend.”

7 At least one court has recently interpreted Sweefser in this manner — i.e. that it only
overruleé Calcutt in one limited respect. See Siron v. Allstate Fire & Cas. Ins. Co.,
F. Supp. 3d°__ , 2016 WL 7229057 at *4 (D.S.C. Dec. 14, 2016) (“Sweetser overrules

Calcutt only “to the extent” it conflicts with the holding in Sweetser that S.C. Code §38-
77-220 applies just to employers.”).
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Bfand appears to argue that even a limited ove;'ruling of Calcutt is sufficient for
purposes:of his position. Brand contends that if §38-77-220 does not apply to non-
employer—'purqhased polici(.es',. _then Worker’_s compel'lsation- setoffs in such policies are
never allowed. Yet, ﬁs lh;e of reaso-ﬁing'.-.is miistaken because it depends. upon the wrong

inquiry.. Brand suggests that if no statute or policy specifically authorizes a worker’s

. compensation setoff, then such prbviéions must' be invalid. The proper question,

however, is not whether any statute or poliéy allows for that type of setoff, but whether
any statute or policy forbids it.? .
“[IInsurers have the right to limit their liability and to impose conditions on their

obligatiosis, ‘provided they are not in contravention of public policy or a statutory

prohibiﬁ(;)n.” B.LG. Ent;ers., Inc. v. First E_’z’n. Ins. Co., 334 S.C. 529, 535-36, 514 S.E.2d
327, 330‘ (1999) (emphasi's added). "Si;.:gﬁiﬁcéntiy, the rule does not state tﬁat insurers
have the right to limit their liability and impose conditions “as long as a statute or public
policy allows it.” Instead, this rule provides that insurets are free to write their policies
however they wish, -as 10ng as the provisiops_ do ot violate the law of South Carolina.
This mighf be a subtle disﬁnétio;ﬂ, but it is Vei'}‘r hﬁportanf in the preéent case.

The question here is not whether S.C. Code §38-77-220 or any other statute
allows a ﬁrorker’s compensation setoff provision to be in Brand’s UIM policy. The
question_is whether any South Carolina law prohi'bits such a provision. This was

precisely ‘the issue in Calcutt, and this Court answered the question in the negative, That

The analysis is arguably different in the UM setting because UM coverage is
mandatory and has minimum required limits. Thus, it is logical that an insurer would
need express permission or authorjzation to include a provision that might take the
insured’s recovery under those limits. However, the same concern does not arise in the
UIM context. ‘ ’ '

8

18



zm—r—r--‘

b
-

holding remains intéct despite ‘the footnote in Sweetser, and the trial court properly
followed it. |

(©)  Conclusion -

The provision at iésu_e in thls appeal reduces the damages that are recoverable
under the UIM portion of the policy. In that sense, it is not a true setoff provision. It is,
instead, a means of establishing when the UM éoverage bécomes a\;ailable. The
prov151on is clearly stated and it does not Vlolate any South Carolina law. It also guards
against double recoveries by an msured Wthh South Carolina’s public policy disfavors.
Therefore, the trial court properly upheld and applied the provision.

In addition, even if the provisien is viewed as a “setoff,” the trial court’s decision
is still correct. Calcutt expressly upholds this type of provision, and Calcutt remains
good law even after Sweetser beéause;“tﬁe-fc;oinofe in-Sweetser overruled Calcutt only in
one very limited respect that is not applicable here.

For these reasons, the Court should affirm the result in the trial court and allow
the judgment in Allstate s favor to stand.

o
The trial court properly ruled that Allstate’s UIM

coverage is, at a minimum, excess to the full amount of
- coverage provided by the carrier for Brand’s employer.

As discussed above, Brand’s primary argument on appeal is that Allstate should
not receive any reducﬁpn ‘in damages' payable under its UIM policy for the worker’s
compensation benefits that Brand received. Howevef, Brand also argues the trial court

should have ruled that.Allstate was the primary UIM carrier for any damages falling in

between the at-fault driver’s liability limits and the worker’s compensation setoff to

19
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which the employer’s UIM carrier was §_1,1ti1.:lec.1., In essence, Brand contends Allstate is
not entitled to any reduction of damages payable for the amounts of UIM coverage Brand
received from his employer’s carrier. This assertion is contrary to the language of the
poiicy and the law of South Carolina, and the trial court properly rejected it.

According to Brand, a “gap” in UIM c-overage exists in this case due to the
Worker’sj.compensation setoff provision in the UIM policy issued by his employer’s
carrier (Westfield). "Pursuant to that provision, and S.C. Code §38-77-220, Brand argues
(with no. supporting documentation) thqt Wgsfcﬁeld received a setoff of $354,750.75,
which was the .amount of worker’s éomi)ensati;.)n'-beneﬁts Brand- received. As a result,
Westfield owed nothing to Brand until his-damages exceeded that amount, plus the
$25,000 he received from the liability carrier (for a total of $379,750.75). Citing that
“fact,” Brand clé.ims his damages were “uncpvered” from the point immediately after the
liability limits to the end of 1;he worket’s compensation amount (i.e..$25,000.01 to
$3-54,750.75) and that Allstate’s UIM should be required to fill that “gap.” Brand’s
position fails, howc?ver, for several reasons.

First, Brand’s arguﬁeﬁt ignores the actuai 'settlement he reached with Westfield.
Brand sﬁggests ile was .‘stimc'a]iow p'.rejil.dic}ec.l 'I.J'-y'We'stﬁeld recéiving a setoff for the
amount of his worker’s compensation benefits. But this asserﬁon is difficult to square
with the fact that Brand réceived $450,000 ‘from Westfield’s primary UIM policy.
Despite having a substantiai set.off, Westfield paid an even larger amount of UM
coverage to Brand. Thus, Bra-ncll received a significant sum of UIM coverage, and any

claimed “coverage gap” was illusory.
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The second reason Brand’s argument fails, which is related to the first, is Brand’s
focus on the concept of UIM f‘c:ovc?r'agé’_-’ -re.tthe-r fhan on compensation for his damages.
As previcusly discussed, the acknowledged purpose of UIM coverage is to provide some
protection for insureds against bemg undercompensated for their damages. Brand’s
situation must be viewed with _thi_s goal in mind. Although Westfield was entitled to and
allegedly received a setoff for the amount of thé worker’s compensation benefits, that did

not cause Brand to be undercompensated. To make such a claim is to ignore the fact that

* worker’s compensation is, as its name indicates, a form of compensation for an injured

party. Westfield did not receive a'setoff for no good reason. It received the alleged

setoff because Brand had a]rezlidv recovered $3 54,756.75 m damages. Granted, as Brand
hés argued, worker’s compeﬁsation does not include all the same elements of damages as
a tort claim, but there is a ‘significant amount of overlap between the two forms of
recovery: This is precisely why the setoff Qxist_s — to prevent a double recovery for an
insured.’

Hére, Brand is absolutely seeking to obtain a double recovery through Allstate’s

© UIM coverage. He has é]reéd_y received a total of $829,750.75 as agreed upon

compensation for his damages (the total amount of which, or even thé basis for which,
does not appear in the 1'.eco'rd).9 As-a result, Brand cannot credibly argue that he was
uncompensated for any amount between the ﬁaBﬂity coverage and Westfield’s post-setoff

UIM coverage. The money'th'a.t filled in that “coverage gap” might have been worker’s

®  Brand is incorrect when he réfers to Allstate’s UIM coverage as “meaningless” under
the trial court’s order. That coverage is still available to-compensate Brand if he obtains

a verdict in excess of the coverages he has already received (or could have received). If

Allstate’s UIM coverage could be seen as “meaningless,” it would only be because Brand
has already recovered such a substantial amount of money for his claimed damages.
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compensaﬁon benefits, but it was money nonetheless. If nothing else, those benefits
compensa;ted Brand for his lost wages: and ﬁie_dicgi bills. The large settlement from
Westfield then compensated him for any other damages. Yet, Brand now secks to have
Allstate pay him for.those other: da_lmages a second time. This is undeniably a demand for
a double recovery, which violates South Carolina public policy.

It is important to recall that Brand, th_rbugh his “coverage gap” argument, seeks a
judgment requiring Allstate to pay its UIM lpolicy limits now — i.e. before obtaining any
kind of excess verdict in the underlying tort case. This request is what constitutes a
demand for a double recoyery... The same concerns do not apply under the trial court’s
order, which requires Brand to get. a verdict .in.excess of $1,025,000 before reaching
Allstate’s coverage. If Bran& were to achieve that result, he would not be getting a
double recovery because his damages would exceed the amounts of the underlying
coverages and benefits. In that event, Brand would be entitled to recover under Allstate’s
UIM policy. Unless and until an 'CX(;GSS .Verdi.ct ﬂappem, however, Brand is only asking

Allstate to compensate him a second time for damages that other coverages have already ,

. satisfied,

The third problem with Brand’s position stems from the actual language of

- Allstate’s UIM policy. As relevant to this issue, the policy states:

If the insured person was in, or getting into or out of a
vehicle which is insured for this coverage under another
policy, coverage under this policy will be excess. This
means that when the insured person is legally entitled to

- recover damages in excess of the other policy limit, we will
pay only the amount by which the damages exceed the limit
of liability of that policy up to thé limif of liability on this
policy. :

22



[R. pp. 69-70 (cmphas.is added).] This passage plainly demonstrates that Allstate’s UIM

. coverage.is excess to any UM coverage on the vehicle invelved in the accident.’® It
further shows that Allstate is not obligated to pay any UIM coverage unless and until
Brand is “legally entiﬂed. to reéov'er .démaées' in excess of the other policy limit.”
Obﬁously that condition has not yet occurred in the present case. Thus, in light of this
plainly worded policy langl'lage,: Bran ’s.“cqverélge gap” theory is incorrect. It is not any
sort of setoff for the primary UIM ppizerage that triggers Allstate’s excess UIM coverage.
Only a judgment in .é;cce'ss of the pnmary UfM'limits can do. that. The policy is
- unambiguious on that point, and the trial court cprrectl_y enforced the applicable provision.
At a minimum, this policy language entitles Allstate to receive credit for
Westﬁelé’s UM hmlts Eyén.if Allstate’s"‘redﬁctibn in damages recoverable” provis.ion
were not enforced, thf-: laﬁgﬁagé ﬁﬁot'éd aboxifé, ‘would still prevent any recovery of
Allstate’s UIM coverage unless Brand had a judgment in excess of the primary UIM
limits. The trial court determined Westfield’s UIM limits (after the worker’s
compensation setoff) to be $645,.2.49.'25 . Brand only recovered $450,000 of that amount
through his settlement with Westfield, but :All'state«,c.gefs credit for the full coverage
amount. See Cobb v. Benjamin, supra. Allstate also receives credit for the at-fault
driver’s full liability lil-nits of $25,0(50. This ﬁeans Allstate is entitled to a credit of

$670,246.25 éven if the policy did-not have a damages reduction provision. Therefore,

even if ti;e Court were to reverse as to that provision, there would still be a threshold

verdict amount Brand would have to reach in order to recover from Allstate’s policy. .

10 Nothing in the record suggests that either Westfield or Brand disputed Westfield’s
status as the primary UIM carrier during the process that led to the $450,000 settlement.
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Yet, this lower threshold amount is not the correct result in this case. Allstate’s
policy does contain the “reduction in damages recoverable™ provision, and as previously
discussed, that provision 'compofts with South Carolina law and public policy. Thus, a

reduction based on the worker’s compensétion benefits is both proper and mandatory

under the plainly. worded language of Allstate’s policy. For this reason, the trial court

correcﬂy"nheld that the true threshold amount for purposes of Allstate’s UIM coverage is
$1,025,000.

CONCLUSION

The trial court’s decision applies the unambiguous terms of Allstate’s policy. The

result does not violate any South Carolina statute or public policy, and it prevents Brand

from receiving a windfall through.a double reé;&very. Therefore, the trial court’s orderis .

correct in all respects, and this Court should affirm the result below.

Respectfully submitted,

R.. Hawthorne Barrett .

Turner Padget Graham & Laney, P.A.
P.O. Box 1473

Columbia, SC 29202

(803) 227-4219
tharrett@turnerpadget.com

John S. Wilkerson

Turner Padget Graham & Laney, P.A.
P.0.Box 22129

Charleston, SC 29413

(843) 576-2801
jwilkerson@turnerpadget.com

Attofncys for the Respondent
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motorist (UIM) coverage. Brand argues the circuit court erred in holding (1)
Allstate had the right to offset employee-purchased UIM coverage with paid
workers' compensation benefits; (2) Allstate's UIM coverage was secondary UIM
coverage for amounts $25,000.01 through $354,750.75; and (3) assuming the
circuit court was correct in finding Allstate's UIM coverage was secondary,
Allstate's UIM coverage was not triggered until a judgment exceeding
$1,025,000.00 was awarded. We affirm pursuant to Rule 220(b) and the following
authorities:

1. As to issue 1: duto Owners Ins. Co. v. Newman, 385 S.C. 187, 191, 684 S.E.2d
541, 543 (2009) ("A. declaratory judgment action is neither legal nor equitable, and
therefore, the standard of review is determined by the nature of the underlying
issue."); duto-Owners Ins. Co. v. Hamin, 368 S.C. 536, 540, 629 S.E.2d 683, 685
(Ct. App. 2006) ("When the purpose of the underlying dispute is to determine
whether coverage exists under an insurance policy, the action is one at law. In an
action at law tried without a jury, the appellate court will not disturb the [circuit]
court's findings of fact unless they are found to be-without evidence that reasonably
supports those findings."); S.C. Code Ann. § 38-77-160 (2015) ("[Automobile
insurance] carriers shall also offer, at the option of the insured, [UIM] coverage up
to the limits of the insured liability coverage to provide coverage in the event that
damages are sustained in excess of the liability limits carried by an at-fault insured
or underinsured motorist or in excess of any damages cap or limitation imposed by
statute."); Broome v. Watts, 319 S.C. 337, 341, 461 S.E.2d 46, 48 (1995) ("The
-very definition of UIM insurance mandates a [setoff]."); State Farm Mut. Auto. Ins.
Co. v. Calcutt, 340 S.C. 231, 236, 530 S.E.2d 896, 898 (Ct. App. 2000) ("[A]
setoff provision in a voluntary UIM policy would be equally enforceable whether
purchased by an employer or an employee."), overruled on other grounds by
Sweetser v. S.C. Dep't of Ins. Reserve Fund, 390 S.C. 632, 703 S.E.2d 509 (2010).

2. As to issues 2 and 3: Williams v. Gov't Emps. Ins. Co., 409 S.C. 586, 594, 762
S.E.2d 705, 709 (2014) (""An insurance policy is a contract between the insured and
the insurance company, and the policy's terms are to be construed according to the

~ law of contracts."); McGill v. Moore, 381 S.C. 179, 185, 672 S.E.2d 571, 574
(2009) ("Where the contract's language is clear and unambiguous, the language
alone determines the contract's force and effect."); Cobb v. Benjamin, 325 S.C.
573, 587-89, 482 S.E.2d 589, 596-97 (Ct. App. 1997) (holding a UIM carrier was
entitled to credit for the full amount of primary liability coverage before the UIM
coverage became payable, even when the plaintiff settled with the primary liability
carrier for less than the policy limit); Collins Music Co. v. Smith, 332 S.C. 145,
147, 503 S.E.2d 481, 482 (Ct. App. 1998) ("It is well settled in this state that 'there
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can be no double recovery for a single wrong and a plaintiff may recover his actual
damages only once." (quoting Taylor v. Hoppin' Johns, Inc., 304 S.C. 471, 475,

405 S.E.2d 410, 412 (Ct. App. 1991))).

AFFIRMED.!

SHORT, KONDUROS, and GEATHERS, JJ., concur.

I We decide this case without oral argument pursuant to Rule 215, SCACR.
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Appellant, Larry Brand, respectfully requests the Court rehear the above matter.
Appellanf believes that the Court misapprehended certain elements of the Appellant’s

argument as follows:

L SOUTH CAROLINA LAW POST-SWEETSER PROHIBITS
INSURANCE CARRIERS FROM OFESETTING
EMPLOYEE-PURCHASED UNDERINSURED MOTORIST
COVERAGE WITH WORKER’S COMPENSATION
BENEFITS PAID.

Brand arg;ues that the trial court had erred in failing to recognize that South
Carolina law does not allow insurance carriers to offset employee-purchased
underinsured motorist coverage with worker’s compensation benefits paid.

In addressiﬁg this issue, the Court cites S.C. Code Amn. §38-77-160 (2015);
Broome v. Waits, 319 S.C_. 337, 461 S.E.2d 46, 48 (1995) (“The very definition of UIM
insurance mandates a [setoff].”); and State Farm Mut. Auto. Ins. Co. v. Calcutt, 340 S.C.
231,236, 530 S.E.2d 896, 898 (Ct. App. 2000) (“[A] setoff provision in a voluntary UIM
policy would be equally enforceable whether purchased by an employer or an

employee.”), overruled on other grounds by Sweetser v. S.C. Dep’t of Ins. Reserve

Fund, 390 S.C. 632, 702 S.E.2d 509 (2010), emphasis added.

The “overruled on other grounds by Sweetser” language above is confusing, as
Brand believes the grounds for overruling the Caleust finding cited by the Sweetser court
is precisely the issue presented in this case.

Brand’s argument is based on not only S.C. Code §38-77-160, but also on S.C.

Code §38-77-220, specifically the current state of South Carolina law post-Sweetser in

regards to the ability of an insurance carrier to claim an offset for worker’s compensation
benefits paid on an employee-purchased underinsured motorist coverage. Brand

specifically laid out the history of South Carolina case law related to this issue beginning
1
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with Ferguson v. State Farm Mut. Auto Ins. Co., 261 S.C. 96, 198 S.E.2d 522 (1973)
(offset not allowed for employee-purchased UM policies); through Williamson v. 'Unz'ted
States Fire Ins. Co., 314 S.C. 215, 442 S.E.2d 587 (1994) (offset allowed for employer-
purchased UIM policies); and State Farm Mutual Automobile Insurance Company v.
Calcutt, 340 S.C. 231, 530 S.E.2d. 896 (Ct. App. 2000) (offset allowed for employee-
purchased UIM policies); to Sweetser.

Brand argues that Sweetser specifically found that the setoff provided in S.C.
Code §38-77-220 can only apply to employers who purchase antomobile insurance
policies, as only employers can “insure any liability under” compensation law. This
finding came as the Sweefser court was specifically discussing S.C. Code §38-77-220 and

how it “applies only to employers who are purchasing automobile policies.” Sweetser at

636, 511. It is at that point, that the Sweetser Court inserts a footnote into their decision

which reads:

To the extent State Farm Mut. Auto. Ins. Co. v. Calcutt, 340 S.C. 231, 530

S.E.2d 896 (Ct. App. 2000) conflicts with this interpretation of §38-77-

220, itis overruled. Sweetser at 636, 512)

The applicability of S.C. Code §38-77-220 is at the heart of this case and was at
the heart of the Sweetser court’s decision to overruling Calcutt. As Brand argues, if this is
not the correct interpretation of Sweetser, S.C. Code §38-77-220 would be meaningless --

the offset would be allowed regardless of statute. The Court will not construe a statute in a

way that which leads to an absurd result or renders it meaningless. Florence Cnty. Dem.

Party v. Florence Cnty. Rep. Party, 398 S.C. 124, 128, 727 S.E.2d 418, 420. See Lancaster

Cnty. Bar Ass’n v. S.C. Comm’n on Indigent Defense, 380 S.C. 219, 670 S.E.2d 371 (2008)

(in construing a statute, this Court will reject an interpretation which leads to an absurd

result that could not have been intended by the General Assembly); Gordon v. Phillips
2




Utils., Inc., 362 S.C. 403, 608 S.E.2d 425 (2005) (it is presumed that the General Assembly

intended to accomplish something by its choice or words and would not do a futile thing);

Denene, Inc. v. City of Charleston, 352 S.C. 208, 574 S.E.2d 196 (2002) (this Court must

presume the General Assembly did not intend a futile act, but rather intended its statutes to

accomplish something); Hinton v. 8.C. Dep’t of Probation, Parole and Pardon Servs., 357

S.C. 327,592 S.E.2d '335 (Ct. App. 2004) (the Court should seck a construction that gives
effect to every word of a statute rather than adopiing an interpretation that renders a portion
meaningless).
Thus, if left unaltered, this Court’s ruling would result in ruling that leaves S.C.
Code §38-77-220 meaningless.
I REGARDLESS OF THE CLEAR AND UNAMBIGUOUS
LANGUAGE OF ALLSTATE’S INSURANCE CONTRACT,
TO THE ‘EXTENT THEIR POLICY PROVISIONS

CONFLICT WITH SOUTH CAROLINA LAW, SOUTH
CAROLINA LAW PREVAILS.

Brand argued two additional issues: whether Allstate’s underinsured motorist,

coverage could be considered secondary under South Carolina law and, assuming
arguendo, when Allstate’s underinsured motorist coverage would be triggered.

In addressing these issues, the Court c;ites Williams v. Gov’t Emps. Ins. Co., 409
S.C. 586, 594, 762 S.E.2d 705, 709 (2014) (“An insurance policy is a contract between
the insured and the insurance company, and the policy’s terms are to be construed
according to the law of contracts.”); McGill v. Moore, 381 S.C. 179, 185, 672 S.E.2d 571,
574 (2009) (“Where the contract’s language is clear and unambiguous, the language
alone determines the contract’s force and effect.”); Cobb v. Benjamz'n; 325 S.C. 573, 587-
89, 482 S.E.2d 589, 596-97 (Ct. App. 1997) (holding a UIM carrier was entitled to credit

for the full amount of primary liability coverage before the UIM coverage became
3
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payable, even when the plaintiff settled with the primary liability carrier for less than the
policy limit); Collins Music Co. v. Smith, 332 S.C. 145, 147, 503 S.E.2d 481, 482 (Ct.
App. 1998) (“It is well settled in this state that there can be no double recovery for a

293

single wrong and plaintiff may recover his actual damages only once.”” (quoting Taylor
v. Hoppin’ Johns, Inc., 304 S.C. 471, 475, 405 S.E.2d 410, 412 (Ct. App. 1991)).

Brand argues these findings result in Allstate being allowed to provide
“underinsured” mot.orist coverage limitations that conflict with South Carolina’s statutory
requirements for underinsured motorist coverage. In order for a carrier to comply with
South Carolina law, the carrier must offer underinsured motorist céverage that provides
coverage “in the event that damages are sustained in excess of the liability limits carried
by an at-fault insured or underinsured motorist.” S.C. Code §38-77-160. South Carolina
law further imposes restrictions on underinsured motorist coverage, such as the amount
of cov'erage that must be offered, limits on stacking (both through S.C. Code §38-77-160)
and the ability to offset benefits paid by worker’s compensation (through S.C. Code §38-
77-220). Through statutory scheme, South Carolina has defined the underinsured motorist
coverage which must be provided to South Carolinians.

Therefore any policy provision of Allstate’s that allows them to - write
coverage/limitations different than that prescribed by South Carolina law would be
invalid. In this case, Allstate’s policy provision that claims an offset for worker’s
compensation benefits paid on a policy that was not purchased by an employer conflicts
with South Carolina law. Likewise, any policy provision that allows Allstate to claim
they are the secondary underinsured carrier, when South Carolina law allows another

carrier to exclude coverage for an element of damages “in excess of the Hlability limits

carried by an at-fault insured” would similarly conflict with South Carolina law.
4

e e e e o



Allstate’s policy acknowledges, their coverage is intended to be in full
compliance with South Carolina law and aﬁy provision conflicting with that law i;:
amended or eliminated to comply with the law. (R. pp. 155).

The trial court’s rulings allow insurance carriers to offer something less than the
underinsured motorist coverage defined by South Carolina law in that it allows non-
employers to enjoy the benefits South Carolina law strictly limits to employer-purchased
underinsured motorist coverage. To allow Allstate‘s coverage to not trigger until the full
amount of both the lLiability covefage and the employer-purchased underinsured motorist
coverage is exhausted would be to allow Allstate the benefit of S.C. Code §38-77-220,
which South Carolina courts have specifically interpreted is strictly limited to employers,
which Allstate is not.

When read in conjunction with Squth Carolina law, Allstate’s policy language is
not “clear and unambiguous.” Specifically, by South Carolina law, there is no other
underinsured motorist coverage for loss suffered from $25,000.01 through $354,750.75.
Allstate’s policy reads:

If the insured person was in, on, getting into or out of a vehicle which
is insured for this coverage under another policy, coverage under this
policy will be excess. This means that when the insured person is
legally entitled to recover damages in excess of the other policy limit,
we will pay only the amount by which the damages exceed the limit
of liability of that policy up to the limit of liability on this policy. (R.
pp. 154-155).

This policy provision conflicts with South Carolina law, as it allows an employee-
purchased poﬁcy to enjoy the benefit of a worker’s compensatio;:l offset reserved solely
for employer-purchased underinsured motorist coverage. S.C. Code §38-77-220 and

Sweetser at 636, 511. Statutory provisions relating to an insurance contract are part of the

contract as a matter of law. To the extent a policy provision conflicts with an applicable

5
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statutory provision, the statute prevails. Kay v. State Farm Mut. Auto. Ins. Co., 349 S.C.

446, 450, 562 S.E.2d 676, 678 (Ct. App. 2002).

If left unaltered, this Court’s ruling would allow an insurance carrier’s policy
language to trump South Carolina law.

CONCLUSION

Based on the argument above, Brand respectfully requests that the Court grant

this petition for rehearing.

403 Second Loop Road
P.O. Box 13057
Florence, SC 29504-3057
Telephone: 843-669-5634
Attorney for Appellant
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The Respondent Allstate Insurance Company respectfully submits this Return in
opposition to the Appellant’s Petition for Rehearing pursuant to Rule 240(¢), SCACR.

e STATEMENT OF THE CASE

The genes;s of this action is a motor-vehicle ac01dent that occurred on January 27, 2010.
On that date the Appellant Larry Brand was driving a truck owned by Evergreen Turf
Corporation (“Eggrgreen”). Brand worked for Evergreen and was on-the-job when the truck was
involved in a co]jision with another vehicle. The driver of the other vehicle (Cassandra Olivia
Stone) was at fal;lt for the collision. érand sustained injuries as a result of the accident.

Several different insurance companies have coverage applicable to the accident.
Progressive Insu'rance Company provided $25,000 in liability coverage to the at-fault driver.
American Interrational South Insurance Company (“American”) was Evergreen;s wbrker’s
compensation carrier. Evergreen also had a policy with Westfield Insurance that provided
$1,000,000 in U'D,\/I coverage for its employees. Finally, Brand had a personal auntomobile policy
from the Respoxigent Allstate Insurance Company that contained $25,000 in UIM coverage.

Brand fugt comménced a worker’s compensation claim, which American »accepted.
Brand and Ameifican ultimately setﬂeci that claim-for a total amount of $354,750.75. Of that
amount, $83,173;::;73 constituted payment for medical bills, and $271,577.02 was for wages and
related compenséﬁon.

Brand also filed a personal injury action against the at-fault driver in the Court of
Common. Pleas _.1:°or Williamsburg County. Brand’s attorney served Westfield and Allstate as
UIM carriers in ::fhat actic;n. Progressive Insurance Company, which had liability coverage for
the defendant dﬁver, tendered its $25,000 limits in exchange for a covenant not to execute.

Later, at mediagon, Brand setﬂéd with. Westfield for $450,000 of its $1,060,QOO n UIM

1

271



272,
coverage. The resultmg policy release left Allstate as the lone UIM carrier defending the case,
which the trial court has stayed pending the result of the present action.

Inan attej;z;'lpt to answer questions about Brand’s ability to recover UIM benefits under his
Allstate policy, ]é»‘;'and filed a declaratory judgment action on December 15, 2014. After filing an
Answer, which included counterclaims for declaratory judgment, Allstate moved for summary
judgment on OCT;ObGI 13, 2015. Allstate’s motion argued, infer alia, that its policy contained a
“reduction in da:mages recoverable” provision that meant Brand’s daxﬁages had to exceed all
other coverage a;aﬂabie to him — including worker’s compensation benefits — before he could be
entitled to recove;: any of Allstate’s UIM coverage.

Both pari:;iies submitted memoranda on the legal issues, and the motion went before the
Honorable Georgé C. James, Jr. for a hearing on January 7, 2016. Judge James took Allstate’s
motion under ad%%__isement at the conclusion of the hearing. Several months later, on August 31,
2016, Judge Jamlés issued an Order that granted Allstate’s motion in part and denied it in pait.
Brand filed a tiniely motion asking Judge James to reconsider his decision, but the judge denied
that motion, and ?3rand appealed.

After .ﬂle‘ﬁpal briefs and Record on Appeal were filed, the Court notified the parties that
it intended to deéide the case without oral arguments pursuant to Rule 215, SCACR. On January
31, 2018, the Co::}rt issued a unanimous, unpublished opinion (number 2.018-UP-050) in which it
affirmed the trial "'court’s decision in full. The Appellant filed and served the current Péﬁtion for -

Rehearing on FeruaIy 13, 2018.



STANDARD OF REVIEW

Under Rl'.ile 221(a), SCACR, a party seeking rehearing of an appellate court’s decision
must demonstra.‘t.e “with particularity the points supposed to have been overlooked or
misapprehended Ey the court.”

ARGUMENT

I The Court did not misapprehend or overlook any point regarding the state of the
law in South Cai_i'olina law following the Sweefser decision.

Brand’s first argument in the rehearing petition is that the Court erred in affirming the
trial court’s deéf:ji;sion -allowing Allstate to offset employee-purchased UIM coverage with
worker’s compeé';sation benefits.! As he has done throughout this case, Brand attempis to
support this argument by relying on a claim that the Supreme Court’s decision in Sweetser v.
S.C. Dept. of Ins Reserve Fund* completely overruled a prevision decision by this Court

allowing such a sptoff?

Brand’s argument does not identify any point that the Court is supposed to have |

overlooked or misapprehended. The‘ parties’ appellate briefs contained extensive discussion of
this issue, and the Court clearly ruled on it. Indeed, Brand acknowledges the Court’s.ruling by
citing the porﬁoﬁ of the opinion in which the Court stated that Calcutt was “overruled on other
grounds” by Swgétser (emphasis added).  This was an unambiguous decision that the specific

legal conclusioﬁiﬁom Calcuit quoted by the Court remains good law despite Sweetser. Thus, the

1 Here, 1t is. lmportant to note that Allstate relies primarily on a “reduction in damages
recoverable provision,” rather than a set-off provision. Unlike a true setoff provision, the
reduction in damages recoverable” language does not reduce any of the UIM coverage prov1ded
to an insured. The provision in Allstate’s policy merely establishes when the UIM coverage is
triggered. If an insured has damages that exceed the sum of all recoveries made under the other
types of policies.and benefits identified in the provision, then the full UIM limits are available.

2 390 8.C. 632, 702 S.E.2d 509 (2010)

3 State Farm Mut. Auto. Ins. Co. v. Calcutt, 340 S.C. 231, 530 S.E.2d 896 (Ct. App. 2000)
| 3
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only reasonable i_;tlference to draw is that the Court considered all the arguments presented in the
briefs and sided with Allstate’s position. Brand obviously disagrees with the Court’s decision,
but that disagreement, without more, does not provide the basis for granting a rehearing.

Brand further argues that the Court’s decision renders meaningless section 38-77-220 of
the South Caroh&ga Code. This assertion is without merit because that statute continues to serve
the function the Supreme Court recognized in Sweeiser. Section 38-77-220 specifically
aﬁthoriies setoff's.:?"_f{for UM coverage in employer-purchased policies, even if that setoff reduces
the amount of a\?‘%ﬂable UM coverage below the statutory minimum. The statute continues to
serve that purpose even after this Court’s decision because the issue in the presenf case has
nothing to do with §38-77-220. This case does not involve employer-purchased UM coverage; it
involves employée-purchased UIM coverage. Thus, the statute continues to govern one type of
situation, while é’alcuz’z‘ remains good law for another.

As fully discussed in the Final Respondent’s Brief, the purpose of the Supreme Court’s
footnote in Sweetser is merely to ward off any future arguments that Calcutt could affect the
Court’s interpretation of §38-77-220 in any way. This is why the Supreme Court phrased the

. footnote the W'c‘:y it did.* The conditional nature of the footnote (“To the extent [Calcutt]
conflicts...”) de:é?%bnstates that the Court viewed Calcutt and §38-77-220 as different authorities
for different situf';ﬁons. The footnote, therefore, served only as a preemptive strike against any
parﬁeé who mléht argue otherwise in the future. Otherwise, the Court would have simply

overruled Calcui::i‘ in toto without any conditional or qualifying language. The fact that the

*  The footnote states: “To the extent State Farm Mut. Auto. Ins. Co. v. Calcutr, 340 S.C. 23.1,
530 S.E.2d 898 (Ct. App. 2000) conflicts with this interpretation, it is overruled.” (emphasis
added). '

4



Supreme Court chose to make the overruling condition and limited is significant for purposes of
the present case, and this Court’s decision properly recognized that point.

Section 3:8—77-220 remains in full force and effect, and it continues to serve the specific
purpose the Supreme Court recognized in Sweetser.’ This Court’s decision in the current case
does nothing to change that, and it certainly does not render the statute meaningless. Rather, the
Court’s dec131on acknowledges that the statute does not have any impact on the type of situation
~ presented by this case. Brand’s arguments to the contrary are incorrect, and the Court should
deny his petition.

I The Court correctly concluded that Allstate’s policy does not violate any law or
public policy of South Carolina.

Brand next argues that allowing Allstate to offset the full amounts of worker’s

compensaﬁoﬁ benefits, liability coverage and employer-purchased UIM coverage violates South

Carolina law. ’I'éne priméry problem with this argument is that relies on the same premise as
Brand’s first issug —i.e. that Sweetser overruled Calcutt in its entirety and that S.C. Code §38-
77-220 ie fhe gnﬁ means through which a UIM carrier can have a legal right to setoff. This is
the “South Caroiéna law” that Brand claims Allstate’s policy violates. Consequently, the two
issues raised in the petition are inextricably linked. If Sweetser did not overrule the relevant
portion of Calcutt, as this. Court correctly concluded, then the “South Carolina law” upon which
Brand bases his argument does not even exist. Thus, because Brand is incorrect about the impact
of Sweetser, he cannot poesibly be right in his second argument, either.

Brand also errs in his assertion that this Court’s decision violates the purpose of UIM

coverage by cre.a%ting a “coverage gap” for any damages he sustained between $25,000.01 and

t }ri

£

*  This is not necessanly the only purpose the statute serves, but even just this one purpose 1s
sufficient to defeat Brand’s claim that the Court’s decision makes the statute meaningless.

5
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$354,750.75. This Court has already rejected Brand’s arguments on this issue, which were fully
briefed by both partles and that decision was correct for the following reasons.

First, Brand’s argument ignores the actual settlement he reached with Westfield (hlS
employer’s UIM’ camer). Brand suggests he was somehow prejudiced by Westfield receiving a
setoff for the amount of his worker’s compensation benefits. But this assertion is difficult to

- square with the -fact that Brand received $450,000 from Westfield’s primary UIM policy.
Despite having & substantial setoff, Westficld paid an even larger amount of UIM coverage to
Brand. Thus, Bfand received a significant sum of UIM coverage, and any claimed “coverage
gap” was illusory.

The seconid reason Brand’s argument fails, which is related to the first, is Brand’s focus
on the concept ‘of UM “coverage”' rather than on compensation for his damages. The
acknowledged f)i;;f;pose of UIM coverage is to provide some protection for insureds against being
undercompensat;eiﬁ for their damages. Brand’s situation must be viewed with this goal in mmd
Although Westﬂéld was enfitled to, and allegedly received, a setoff for the amount of the
worker’s cbmpe{i::saﬁon benefits, that did not cause Brand to be undercompensated. To make
such a claim is t(; ignore the fact that worker’s compensation is, as its name indicates, a form of

R

compensation fo% an injured party. Westfield did not receive a setoff for no good reason. It

received the alleged setoff because Brand had already recovered $354,750.75 in damages.
Granted, as Branﬁ has argued, worker’s compensation does not include all the same elements of
damages as a to:;t claim, but there is a significant amount of overlap between the two forms of
Tecovery. ThlS is rec1se1y why the setoff exists —to prevent a double recovery for an insured.
Here, Erand is absolutely seeking to obtain a double recovery through Allstate’s UIM

coverage. He h'zs a]ready received a total of $829,750.75 as agreed upon compensaﬁon for his



damages. As a re;sult, Brand cannot credibly argue that he was uncompensated for any amount
between the liab:izI-"i.ty coverage and Westfield’s post-setoff UIM coverage. The money that filled
in that “coveraé; gap” might have been worker’s compensation benefits, but it was money
nonetheless. If i;bthing else, those benefits compensated Brand for his lost wages and medical
bills.  The large .-_éjettlement from Westfield then compensated him for any other damages. Yet,
Brand now seekis to have Allstate pay him for those other damages a second time. This is
undeniably a den;iand for a double recovery, which violates South Carolina public policy.

It is important to recall that Brand, through his “coverage gap” argument, seeks a
judgment requiring Allstate to pay its UIM policy limits now — i.e. before obtaining any kind of
excess verdict in_:the underlying tort case. This request is what constitutes a demand for a double
recovery. The séfx:ne concerns do not apply under the trial court’s order, which requires Brand to
. get a verdict in;gxcess of $1,025,000 before reaching Allstate’s coverage.. If Brand were to
achieve that resuEt, he would not be getting a double recovery because his damages would exceed
the amounts of tﬁe underlying coverages and benefits. In that event, Branti would be entitled to
recover under Ajlstate’s UIM policy. Unless and until an excess verdict happens, however,
Brand is only. askmg Allstate to compensate.him a second time for damages that other coverages
have alreadyl sat_isﬁed. Stated another way, Brand wants to be paid as if he had received an
excess verdict, \;vithout actually having to try the éase and obtain one. The Court’s decision
correctly preven’és that unfair result.

The thn'd problem with Brand’s position stems ﬁ'om the actual language of Allstate’s
UIM pohcy As relevant to this issue, the pohcy states:

If the insured person was in, or getting into or out of a vehicle
wmch is, insured for this coverage under another policy, coverage

mder this policy will be excess. This means that when the insured
petson is legally entitled to recover damages in excess of the other
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péiicv limit, we will pay only the amount by which the damages
exceed the limit of liability- of that policy up to the limit of liability

ora thls policy.

[R. pp. 69-70 (émphasm added).] This passage plainly demonstrates that Allstate’s UIM
coverage is excess to any UIM coverage on the vehicle involved in the accident. It further shm;vs
that Allstate is n&t obligated to bay any UIM coverage unless and until Brand is “legally entitled
to recover damages in excess of the other policy limit.” Obviously that condition has not yet
occurred in the iJresent case. Thus, in light of this plainly worded policy language, Brand’s
“coverage gap” tineory is incorrect. It is not any sort of setoff for the primary UIM coverage that
triggers Allstate’ig eXCcess UIM coverage. Only a judgment in excess of the primary UIM limits
can do that. The'j.i;olicy is unambiguous on that point.

At a mmﬁmlm, this policy language entitles Allstate to receive credit for Wesifield’s

UIM limits. Evég if Allstate’s “reduction in damages recoverable” provision were not enforced,

the languagé qua.":ted above would still prevent any recovery of Allstate’s UM coverage unless
Brand had a ju:i"lgment in excess of the primary UIM limits. The trial court determined
Westfield’s U]I\/I..ljmits (after the worker’s compens-ation setoff) to be $645, 249.25. Brand only
recovered $45 0,600 of that amount through his settlement with Westfield, but Allstate gets credit
for the full cove;tage amount. See Cobb v. Benjamin, 325 S.C. 573, 482 S.E.2d 589 (Ct. App.
1997). Allstate élso receives credit for tﬁe at-fault driver’s full lability Iimits of $25,000. This
means Allstate 1§ entitled to a credit of $670,249.25 even if the policy did not have a damages
reduction provisié):n.

Yet, this':jzéwer threshold amount would not be the correc;,t result in this case. Allstate’s
policy does comam the “reduction in damages recoverable” provision, and as discussed in the

K

Final Respondel?;t’s Brief, that provision compoﬁs with South Carolina law and public po]icyl
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Thus, a reductioxibased on the worker’s compensation benefits (as well as the limits of liability
coverage and pnmary UIM coverage) is both proper and mandatory under the plainly worded
language of Allstate’s policy. For this reason, this Court correctly affirmed the decision that the
true threshold am;ount for purposes of Allstate’s UIM coverage is $i,025,000.

The trial _:court’s decision did not create any situation that violates South Carolina law.
To the contrary, -g.;he trial court correctly ap_plied South Carolina law to the facts of this case and
the unambiguoqéf_z_fterms of Allstate’s policy. This Court was right to affirm that decision, and
nothing in the Cgﬂ-;urt’s opinion leads to a result that violates the law or public policy of South
Carolina. For that reason, Brand’s second argument fails, and the petition should be denied.

CONCLUSION

Brand has not demonstrated any specific points that-this Court overlooked or
misapprehendedgtin reaching its decision to affirm the trial court’s rulings. The Court fully
considered all the arguments and authorities, and Brand has not shown any basis for disturbing
the Court’s ultixﬁate decision. Therefore, the Court should deny Brand’s petition and allow that

decision to stand:

¢
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The South Carolina @Znurt of Appeals

Larry Brénd, Appellant,
V.
Allstate Insurance Company, Respondent.

Appellate Case No. 2016-002050

ORDER

After careful consideration of the petition for rehearing, the Court is unable to
discover that any material fact or principle of law has been either overlooked or
disregarded, and hence, there is no basis for granting a rehearing. Accordingly, the
* petition for rehearing is denied.

J.

Columbia, South Carolina
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