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STATEMENT OF ISSUES ON APPEAL

1. . Did the trial court correctly rule that the South Carolina Public Records, Reports
and Official Documents Act does not provide a private right of action because it does not
contain any language creating an express right of action nor can such a right be implied?

2. ~ Did the trial court abuse its discretion in providing a less than total attorney’s fee
award in this case where the Appellant/ Respondent achieved less than total recovery on

her claims?



ARGUMENT!

It is undisputed that Newberry County (the “County”) produced all of the documents in its
possession that were respohsive to Desa Ballard’s (“Bal.lard”) December 2, 2014 South Cafolina
Freedom of Information Act (“FOIA,” S.C. Code Ann. § 30-4-10, er seq.) request. There is no
finding to the contrary in any of the trial court’s orders. As noted by the trial court, this production
totaled 2,000 documents, w.hich included 139 e-mails from or to the County Adminisfrator. (Orders
aty 3, Defendant’s Exhibit 4,Rat ___ ). The crux of this dispute is whether relief is available under
FOIA  with- respect to documents that no longer existed due to the crash of the County
Administrator’s computer in March 2014,

In its Appellant’s brief, the County presented its arguments relating te its"éfgumeht' that
FOIA', does not reach documents thét no longer exist. Ballard hes argued in her"A;V)pellvants’: bief
.thaf:'sﬁe is seeking relief as to these doeuments under FOIA, that she has'standing to do so, and that
the' '{ri-él-l’court erred in fa.iling to award her a reco{/ery for all of her elaimed attoi"ney’s' feesmtms
action.

I.. - JF(‘)IA only applies.t(‘)'a “public record.” Here, there is no evidence that theCounty

. failed to provide any material “owned, used, in the possession of, or retained by” the
-+ County at the tlme the request was made on December 2, 2014. ‘

~ Ballard has argued she did not seek relief under the South Carolina Public Records, Reports -
and Official Documents Act (“Recdrds Act,” S.C. Code Ann. § 30-1-10, er. se'q.),/but rather under
FOIA For the reasons set forth in its Appellant’s brief, the County dxsagrees that any relief is

avallable e

' The County incorporates by reference the Statements of the Case and Facts inclUded in its
Appellant’s brief. It does not acquiesce to Ballard’s “Statement of the Case” found in her
Appellant’s brief.



FOIA provides in S.C.‘Code Ann. § 30-4-30 that “[a] person has a right to inspect, copy, or
receive arr electronie transmission of any public record of a public body, except as otherwise
provided by Section 30-4-40, or other state and federal laws, in accordance with reasonable rules.
concerning time and place of access.” (emphasis added). For purposes of FOIA, a “public record”
1s deﬁned as:

“Public record” includes all books, papers, maps, photographs, cards, tapes,

recordings, or other documentary materials regardless of physical form or

characteristics prepared, owned, used, in the possession of, or retained by a

public body. . ..

S.C. Code Ann. § 30-4-20(¢c) (emohasis added). The language of these two sections is geare,d
toward the production of existing items and FOIA does not impose any indeperrdent r_.e:te_nt_iorr _
schedules on public bodies. For this reason and as further set forth in its Appellant’s brief, the
Qo,urrt_y -‘conterlds that. Ballard is rrot entitled to relief under FOIA with respect to ’t.he item.s m |
qdest:i‘orr._ ) i":fhere is no evidence in the record that the County failed to produce “any public

record” respon_siv_e to Ballard’s request.

II. . There is no private right of action under the Records Act and, even if there were,
the testlmony shows that the County complied with the Records Act requirements.

. The specific issue of whether Ballard could pursue a claim for failure to retain documents
was repeatedly raised by the County, starting with its memorandum in oppositiorr t‘o' Barlard’s
motion for summary judgment.' (Memo at 6-9, R. at __). Following the denial of that motion at
the trial of this rrratter the parties reserved arguments and agreed instead to submit proposed orders
after recervmg the transcrrpt (Tr.at 183, R.at ). Both proposed orders addressed the i issue of
whether Ballard could pursue rehef under the Records Act. (Ballard order at 9§ 20, County order at
8-9, R.at __ ). Thus, this issue was squarely before the trial court and there was ._nothi:n_g ‘s‘ua' '

sponte about the trial court’s order on this point.



~ Ballard argues that she ha_s standing under FOIA to address concerns under the Records Act,
but this argument fails to address the underlying ruling by the trial court that there is no private right
of action under the Records Act. (Orders, Order Denying Plaintiff’s Motion for Reconsideration
and to Amend Judgment and Granting Defendant’s Motion to Alter or Amend the Judgment R. at
_ ). When Ballard raised these standing arguments to the trial court, the trlal court responded,
“[a]lthough the Court appreciates Plaintiff’s well-reasoned argument, it is not persuaded that the
Legislature created a private right of action for individuals under the Public Records Act . . . .”
(Order-at 1, R.at __ ). Thus, the underlying issue is not a basic standing question but rather
whether relief is'avai‘lable to Ballard under Records Act.
The Records A'ct,>h'oweve-r, 'does not create a private right of action, and .no;[hirig-”i‘r‘l‘ FOIA
‘ chéngés' this cénc‘lusibn. In addiﬁon; the Records Act does not provide any requirenﬁéﬁts félétiﬁg to
the retention of the ‘itemls Ballard ‘'sought, so even if she had the ability to pursue a FOI‘A%(’:lvairn‘ for
Records A(;t violations, theré is no Records Act violation.
A vThe. Records Act énd FOIA are not the same statutbry schemé, ﬁin‘d :vth"e” trial

“court correctly found that there is not a private right of actlon under the
Records Act.

" The' question of whether the législature intended to create a private cause of action for
either "vilo.lat'ion of a statute or failure to perform a statutory duty is.‘determined baséd on thé
statute itself. Patierson v. LH. Servs. Inc., 295 S.C. 300, 368 S.E.2d 215 (Ct. App. 1988). The
primary 'consideration in deciding whether a private cause of action should be i'mpli“ed’under a
statute is legislative intent. Dorman v. Aiken Commc'ns, Inc., 303 S.C. 63, 398 S.E.2d 687, 689
(1990) Whitworth v. Fast Fare Mkts. of S.C., Inc., 289 S.C. 418, 420, 338 S.E.2d 155 156
(1985)." “Where a statute dqes_’not specifically create a private cause of actiqn,’ one _(_:ah bé

implied only if the legislation was enacted for the special benefit of a private party.” Adkins



v. South Carolina Dept. of Corrections, 360 S.C. 413, 418, 602 S.E.2d 51, 54 (2004) (emp‘hasis
in ériginal, quotiﬁg.CitizenSfor Leé County v. Lee County, 308 S.C. 23, 416 S.E.2d 641 (1992)).

ThevRecords Act Was passed in 1973 for the benefit of all South Carolinians to protect the
puBlic records of this State “which has suffered repeated loss of her records by fire, theft,
ﬁégléct, aﬁd the ravages of war . ...” ActNo. 291, 1973 S.C. Acts 350. The penaltiés provisibh '
of the Re'cordé Act is ériminal in nature only. S.C. Code Ann. § 30-1-140. In addition, “the
légél custodian of the publ.ic records or the Director of the Archives may. apply by ve_ﬁﬁed
petition to the court of common pleas in the county of residence of the person withholding the
}eébrds aﬁd thé coﬁrt shali upbn .proper showing issue orders for the return of the fécdfaé to thé
iav{?fﬁl custodian or the Directof of the Archives.” S.C. Code Ann. § 30-1-50. THé_ Records Act
does not otherwise create a private, civ-il right of action, nor can one be implied ‘givéh its éenesra:l
pufpbse for the béneﬁt of all South Carolinians. As found by the trial 60urt, “['ii]b'f the legislatﬁéé
mteﬁded for a privéité riéht of aciibn, it could have easily stated so, -én(.i tﬁe “fact that such
Ianguagé is m.issing from the statﬁtory scheme indicates a legislative intént to not create a bri;}élvté
rlght of dction.” (Order at4,R.at ).

" FOIA was separatélly enacted in 1978. Act No. 593, 1978 S.C. Acts 1736. “Unlike f"he
Records Act, FOIA includes a provision éllowing a private, civil action in S.C. VCodéﬁA;m". § 30;
4-100. The remedy provided FOIA is designed “to enforce the provfsions of this _chaAptel;A. L
Id. (emphasis add-ed). There is no reference to the earlier enacted Records Act, which is not
contained within the same chapter és"FOIA. Thus, it cannot be presﬁmed tﬁat'FOIA creates a
figh'tﬁo‘f :'actidn for enforcement of ihe Reéords Act. Ballard’s arguments to the ccr)nt.r.ar'y'ighc;ré

the plain l‘éingﬁage and intent of both statutes. There is nothing inconsistent or absurd abouit this



construction of these statutes. Each creates separate obligations for public bodies, and each

provides different mechanisms for enforcement of those obligations. -

The case of Brock v. Town of Mount Pleasant, 411 S.C. 106, 767 S.E.2d 203 (Ct. App..
2014), aff’d as modified, ‘415 S.C. 625, 785 S.E.2d 198 (2016), is consistent with ‘these
arguments. There, the town’s obligations were addressed under FOIA with resibect to public
notice and the haﬁdling of .executive session and this Court separately found no obligation under
the Records Act with respect to deleted emails.?

None of the standing doctrines argued by Ballard give rise to a private right of action
under the Records Act. Theréfore, the trial court’s ruling must be affirmed.

B', - There is no evidence showing the Couhty Violated the Recqrds Act.’

The Reéoyds Act does not dictate how a local govemmeht should 'br'.eser'vé' records.

Ir;s:tééd, theR'ecords Act states: o

A records management program directed to the application of =~
efficient and economical management methods and relating to

" the creation, .utilization, maintenance, retention, preservatlon and”
disposal of public records must be established and administered by

- the Archives...The head of each agency, the governing body of
each subdivision, and every public records custodian shall
cooperate with the Archives in complying with the provisions of -
this chapter and to establish and maintain an active, continuing
program for the economical and efficient management of the
records of the agency or subdivision.”

S.C. Code Ann. § 30-1-80 (emphasis added). Thus, the Records Act recognizes' that local
governments like the County may consider economy and efficiency in determining how to

protect and preserve their records. This reflects the practical realities faced by _each county and

2 The South Carolina Supreme Court declined to grant certiorari as to the Records Act issue.
Brock v. Town of Mount Pleasant, S.C. Sup. Ct. Order dated August 19, 2015.

3 The County presents this argument pursuant to Rule 220(c), SCACR, whlch provides that this
Court may affirm for any reason appearing in the record.



honors the spirit of Home Rule. See S.C. Code Ann. § 4-9-25 (codifying Home Rule for
courities); see also Hos;aitality Ass’n. of South Carolina v. County of Charleston, 320 S.'(il'>.219,
230, 464 S.E.2d 113, 120 (1995) (finding that Home Rule is the legislature’s “realization that
different iocal governments have different problems that require different solutions. . . . By
enacting statutes like § 4-9-25 . . . the General Assembly gave local governments the power 1o
deal with these problems at the local level rather than at the State Capitol.”).

At trial and in her proposed order, Ballard argued that the County violated the Records
Act in three particulars: (1) not adopting its own document retention policy; (2) not properly
backing up or archiving‘e.-mail.; and (3) not archiving text messages. She did not establish and
the triai court did not find a violation of the Records Act under any of these theories. Tiiérefoié;
ei/en ,as'sumingl Ballard could purSue a claim for violation of the Records Act, the trialcourt did
not:'lerr:in de‘cilining to rule in Ballard;s favor.

U, The Records Act ‘does not require the County to enact its own
document retention policy. '

Ballar_d argued that the County failed to enact its own document retention policy. The
Reco_rds_ Aet, however, does not require that the County promulgate such a policy. Instead, the
Reeo_rds Act_aliows a county to either follow the State Archive’s document retention pol__ic_y_ or
adopt its 0vyn policy. See S.C. Code Ann. § 30-1-90(B) (“[Gleneral schedules for records.serieﬁs
common to agencies and subdivisions may be issued by the Archives. Agencies and s'u_bdiy_i_sio_ns
must be allowed to opt out of these general schedules and proceed pursuant to the provisionsof
subsection (A) in the estabiish_ment of specific records schedules.”); see also SC Code Ann.
Regs. 12-500 (“These general schedules supersede all schedules approved previously for the
same records series.:Howeveri county governments may opt out of these general schedules and

request the continuing use of existing schedules or the establishment of specific retention



RO
i

schedules_for their records when appropriate, necessary, or in order to avoid conflict with other
laws or regulations.”). Ballard conceded as much in her testimony. (Tr. at 69-70, R. at ).
The testimony demonstrated that the County chose to follow the State Archive’s Document
Retention Policy rather than adopt its own. (Tr. at 124, 158, R. at ___ ). Thus, this was not a
violation of the Records Act.

2. The Records Act does not require the County to archive e-mails.

Ballard also argued that the County did not properly back up. or archive its e-mails. The
Records Act does not mandate that. local governments like the County store e-mail in any
pa:rtieular manner, or even that they maintain copies of e-mails. Indeed, the Records Act does not
address storage of e-mails at all. Instead, the Records Act requires that local g0véfnnient adhere
to minimum Tequiremerits relating to the construction of the facilities in which public records aré -
i{ebt;'the'_envrronment surrounding these records, and the security and protection’ that local
government is'to provide. See S.C. Code Ann. Regs. 12-1002 (“Any facility or area thereof in
which the records of a South Carolina public body are maintained shall meet the following
minimum’ ‘vstandards” with respect to (A) Construction, (B) Environment and ©)
SeCurity/Protectio‘n.). The County. Administrator testified that the County m‘et these standards
(Tr at 112- 15 R. at ), and Ballard offered no evidence to the contrary. Thus, as shown by
the evrdence the County was in compliance with the minimum standards for records
preservation. e
s -'"'Ballard’ has not presented any regulation or other South'Caro‘lina a'uthority dlrectrnghow
’e-naa'rl;s must be kept during any apptieable retention period. This is not a casé of deleted &
mails, but rather ‘a case of a failed computer. There is no basis under South 'Caro.l"ina'.law' for
rmposing -FOIA liability or finding a Records Act violation given these crrcumstanees'.

Situations like this may be part of the reason the General Assembly has kept a public"body’s



duties with respect to records separate from its duties under FOIA—the Legislature does not
want to create civil liability when misfortune befalls a public body resulting in the loss of records
whether it be fire, flood, or computer crash.

3. There is no evidence that the County violated the Re.cords Act in its
handling of text messages. :

Ballard also argued that the County should have archived text messages. Again, this
argument was unsupported by the evidence and South Carolina law. With respect to
eorrespondence, the Document Retention Schedule for Counties under the Records Act deseribes
t_hre_e_ eateglories of documents — (1) Policy and Program RecOrds“‘ that_rn_ust_be_ _sFored

permanently, (2) General Administrative Records® that must be stored for five years, and (3)

* Policy and Program Records. are defined as records which “document the formulation and
adoption of policies and procedures and the 1mplementat10n or.management of the programs or
functions of the office or department. Included are such records as correspondence with citizens
and government officials regarding policy and procedures development or program
administration; annual or ad hoc narrative or statistical reports on program _activities,
achievements or plans; organizational charts and mission statements; studies regardmg
department or. office operations; circular letters, directives or similar papers addressed . to
subordinate units or staff concerning policies, procedures, or programs; and records relatéd to
significant events in which the department or office participated. Records may include
photographs, published material, audio tape, or other record forms. S.C. Code Ann. Regs. 12-
503.15(1). :

* General Administrative Records are defined as “records ... of a general facilitative nature
created or received in the course of administering programs. Included are such records as

- correspondence of a routine or repetitive type, such as request for information; reference

materials, sometimes of a technical nature, used, but not created by, the office; daily, weekly, or
monthly office activity reports which are summarized in annual reports or. which relate to routiné
activities; personnel data on office staff which are duplicated in personnel office files; purchase
orders, travel expense statements or similar financial papers which are duplicated-in fiscal office
files; daily or weekly work assignments for office staff: suspense or follow up files which
duplicate copies of papers filed elsewhere; circular letters, directives or similar papers received
from other offices; and rough drafts or notes created in compiling reports or studres S.C. Code
Ann. Regs 12-503.15(1). :



General Housekeeping Files® that must be stored until no longer needed for referenee. S.C. Code
Ann. Regs. 12-503.15.

The testimony in the record showed and the trial court found that the County “very
seldem,” if eYef, conducted busineés via text. (Tr. at 120, Orders at § 12, R.at )., Ev¢n'if
tﬁe County on occasion conducted business via text, "there is no evidence that these- teﬁts‘
implvicate.any of the required categories above that must be archived. Thus, Ballard did not shew
a violation of the Records Act related to text messages.

For all of these reasons, there was not a basis for Ballard to recover on any theory relating
to the emails from the County Administrator’s crashed computer or possible unarchived texi
ﬁleésages. The ‘County, after a diligent search, produced what it had in its possession, and in
doing so, satisfied its FOIA obligations.

IIIThe trial 'cour't';s’é_ttolrney’s fee award should remai’.n'i'n.place.

""\"""B'all‘ér'd'was not fully succes-sful‘in. this matter. In fact, she was awarded relief only-ori
her éf'gdhleﬁt relating to executive sessions of County Council for which th‘e'putrp-ose“v'\ka;nc‘it'
properly announced. She did not receive any recovery with respect to the County’s production
pursuant to her FOIA request.7

“Under FOIA, [i]f a person or entity seeking such relief prevails, he or it mey be awarded

reasonable attorney fees and other costs of litigation. As a general rule, the amount

6 General Housekeeping Files are defined as “records ... of a general ‘housekeepmg nature
créated “or maintained by “an- office ‘which do not relate directly to the primary-: prograiii
responsibility of the office, Included are such records as charitable fund raising drive materials;
custodial services request; emergency evacuation procedures; notices of holidays; parking space
assignment lists; telephone installation requests; and lists showing the distribution of keys 7 S. C
Code Ann. Regs. 12-503. 15(3)

” The County notes that it has appealed the portion of the trial court’s order finding a FOIA
violation with respect to the missing documents. In the event the County is successful in its

10



of attorneys fees to be awarded in o particular case is within the discretion ‘of the trial judge..”.
Burton v. "York. Cyy. Sherij]’s Dep't, 358 S.C. 339, 357, 594 S.E.2d 888, 898 (Ct.‘App. 2004)
(citation omitted); Hueble v. SC Dept. ofNatural Resources, 416 S.C. 220,‘ 785 S.E.2d 461
(2016) (“The specific amount of attorneys’ fees awarded pursuant to a statute authorizing
reasonable attorneys’ fees is left to the discretion of the trial judgo and will not be distorbed
absent an abuse of discretion or an error of law.”). In making its award, the trial court must -
coﬁsider: “(1) the nature, extent, and difficulty of the case; (2) the time necessarily devoted to the
case; (3) professional standing of counsel; (4) contingency of compensation; (5) beneﬁcral
results obfained; and (6) cUstomary legal fees for similar services.” Burton, 358 S.C.at 358,'594
S.E.2d at 898.

" The trial court undertook this analysis and found that the award should be reduced based
Onith‘é fact that Ballard did not prevail on all elements of her claims. (C.)'rders'," R. at ;).V:TThé
trial court noted that the great majority of this case dealt with 'Records Act matters, for whlch
Ballard’ reo‘érired no relief. By way of illustratiorr, the combined trial v'trans’oript'v and’ the
deooSi‘:tion trarlscript' of the County Attorney that was submitted to the 'Cou.rt.totaléd 280"pégos.
Of those p‘égés', only'.54 pages, or less than 20%, dealt with the executive session issfu’é;tﬁe
iss'u.e‘orl which Ballard prevéiled.8 ‘Given the above, the trial court propérly applied the"—law aod

exercised its discretion in making its fee award.

appeal, that would provide further support for the trial court s determination that Ballard was
only partially successful in bringing this action.

® The trial transcript consists of 185 pages, and the executive session issue was discussed (either
in testimony or argument) in 27 of these pages (specifically, pages 5, 6, 14, 15, 22-27, 31-34, 63-
68, 139-43, 158 and 159, R. at ). The Tothacer deposition transcript consists of 95 pages,
and the executlve session issue was discussed in 27 of these pages as well (spemﬁcally, pages

64-91, R. at : ).

11



CONCLUSION

For these reasons, the County believes the trial court’s findings relating to the Records Act

and its attorney’s fee award should be affirmed.

Respectfully submitted,

Hw ORTH SINKLER BOYD, P A.
/ﬁ
., SC Bar No. 65387
rui C Bar No. 68337

HAYNSWORTH SINKLER BOYD, P.A.
ONE North Main, 2nd Floor
Greenville, SC 29601-2772
Telephone:  864.240.3200
Facsimile: 864.240.3300

Attorneys for Respondent/Appellant

April 4, 2018
Greenville, South Carolina
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Case No. 2015-CP-36-00141
DesaBallard...............ocooi e . Appellant/Respondent,
V.
Newberry County. ... ...... U S Respondent/Appellant.
PROOF OF SERVICE

I, the undersigned employee of Haynsworth Sinkler Boyd, P.A., do hereby'cértify 'that |
have this 4th day of April 2018, caused the foregoing Initial Brief of Respondent/Appellant and

Designation of Matter to be served via U.S. mail, postage prepaid on counsel of record at the

address shown below:

Joseph M. McCulloch, Jr., Esq.

Kathy R. Schillaci, Esq.

McCulloch & Schillaci, Attorneys at Law
Post Office Box 11623

Columbia, SC 29211

Jamy, Legal Secretary\<
Haynswotth Sinkler Boyd, P.A.
P.O. Box 2048

Greenville, SC 29602
864.240.3223




Sinkl

" zRes«~:Desa Ballard v. Newberry County

Haynsworth
CIY%g;l/d, PA.

ATTORNEYS AND COUNSELORS AT LAW
. ONE NORTH MAIN, 2ND FLOOR (29601-2772)

POST OFFICE BOX 2048 (29602-2048)

GREENVILLE, SOUTH CAROLINA

TELEPHONE 864.240.3200

FACSIMILE 864.240.3300

www.hsblawfirmj.com

SARAH'P. SPRUILL.
ATTORNEY

DIRECT DIAL NUMBER 864.240. 3220
sspruill@hsblawfirm.com

April 4, 2018

The Honorable Jenny Abbott Kitchings RECEI VED
Clerk, The South Carolina Court of Appeals _
Post Office Box 11629 APR 06 2915

SC Court of Abpsals

Appellate Case No. 2017-002429

Dear Ms. Kitchings:

Enclosed herewith for filing is an original and one (1) copy of the In1t1al Respondent 's:Brief of
Respondent/Appellant Newberry County, and Designation of Matter to be’ Tncluded in the Record on
Appedl: régarding the above-referenced case together with a Proof of Service. Please file the
originals and return a clocked copy to me in the enclosed self-addressed stamped envelope.

If you have any questions, please give me a call. Thank you for your‘assistance in this matter.

With kind regards, Lam

cc:_w ‘Kathy R. Schillaci i
JosephM McCulloch Jr.



Haynsworth |
S].I]kler BOYd PA. ‘ ATTORNEYS AND COUNSELORS AT LAW

GREENVILLE, SOUTHPCOAS;O?IFIEL\C§956%);-§(()):: RECEIVE
APR 06 2018
SC Couit of Appeais

The Honorable Jenny Abbott Kitchings
Clerk, The South Carolina Court of Appeals
Post Office Box 11629

Columbia, SC 29211
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