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APPELLANT'S STATEMENT OF ISSUE ON APPEAL

Did the trial court err by denying Appellant immunity from. prosecution pursuant to

the Protection of Persons and Property Act?



RESPONDENT’S COUNTERSTATEMENT OF ISSUE ON APPEAL

Did the trial court abuse its discretion in denying Marshall’'s motion for immunity'
under the Protection of Persons and Property Act when the trial court found Marshall's
testimony, which sérved as the basis .fdr the motion, was not credible, and the record
supported the trial court’s determination that Marshall failed to show he was entitled to

14

~immunity by a preponderanée of the evidence?
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STATEMENT OF THE CASE

| On September 2, _2014, Appellant Brandon Rashad Marshall (“Marshall”) wasv
indicted by the Charleston County Grand Jury during the September 2014 Term of the
Charleston County Court of General Sessions for one count of murder (2014-GS-10-
_5261) and one count of possession of a weapon during the comm.ission of a violent
crime (2014-GS-10-5262). |
The case was called to trial on April 4, 2016 before the Honorable R. Markley
Dennis, Circuit Court Judge. Melisa W. Gay, Esquire and Robert Blanchard, Esquire
represented Marshall. The State was represented by Assistant Solicitors D‘a‘vid
Osborne and Mark Bourdon of the Ninth Judicial Circuit Solicitor's Office. On April 4,
2016, Marshall moved for immuhity from pros'ecu.tion under the Protection of Persons
and Property Act. After a Du_nc‘ﬁn1 hearing, the trial court denied the motion for
immunity. (R. pp. 201-08).
On April 5-7, 2016, Marshall was tried by a jury on the murder and possession of
a firearm during the commission of a violent crime charges. '_The ju_ry found Marshall
guilty of both counts on April 6, 2016. (R. p. 761). JudQe Dennis sentenced Marshall to
forty years confinement on the murder convictién and five years confinement for the
possession of a weapon during the commission of a violent crime conviction, both to be

served concurrently. (R. pp. 771-72).

! State v. Duncan, 392 S.C. 404, 709 S.E.2d 662 (2011).
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Before this Court is Marshall's direct appeal. Marshall initially filed an Anders?
Brief of Appellant. By Order filed November 13, 2017, this Court denied appellate
counsel’s motion to be relieved and directed the parties to brief the following issue:

Did the trial court err by denying Abpellaht immunity from prosecution
pursuant to the Protection of Persons and Property Act?'

Marshall now requests this Coi_th reverse his convictions and grant immunity under the
Protection 6f Persons and Property Act. The State respectfully requests this Court deny

Marshall's'appeal and affirm his convictions and sentences.

2 Anders v. California, 386 U.S. 738, 87 S. Ct. 1396 (1967).
4
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STATEMENT OF FACTS?®

On May 22, 2014, Ap;;ellant Brandon Ma.rshall éhot and killed AntHony.WiIIiéms
outside of Williams’ girlfriend’s apartment. Williams was struck four times. (R. p. 187).
The pathologist determined the shots were fir.ed‘ moré than two to four feet away from
the victim based on the lack of soot and stippling around the wounds. (R. pp. 188, 197).
One gunsh‘ot entered the upper left side of the victim’s chest, went through hié trachea,
his aorta, and his right lung, all before exiting from the upper right side of his back. (R.
p. 189). The second gunshot entered Williams’ abdomen and went through his liver and
his right adrenal gland, causing significant bleeding in the abdomen. '(R. pp. 1.90-91).
Thé third gunshot entered fhe right side of the victim’s groin, travei'ed to his lower
abdominal cavity, went through a couple of loops of the intestine, and Ilodged in his
pelvis. " (R. p. 191). The pathologist noted two or_three of these wounds could have
-been corisideréd fatal. (R. p. 189). The fourth gunshot was a superficial wound to the
victim’s thigh. (R. pp. 191-92). Williams died at the scene. (See R. p. 122). |

i

Background

Marshall téstified he met Williams, the victinﬁ, three months .prio'r té the shooting

-at a friend’s house. (R. p. 90)._The two began to hang ouf after that initial meeting, ahd
‘according. to Marshall, the two began a sexua.l relationship about one month after they
met. (R. p. 91). Marshall was tHen employed at Boeing as an electrician. (R. p. 92). In

| the weeks before the shooting, Marshall had been in two car accidehts over a three

week period. (R. p. 92).

® These facts are based upon the testimony and evidence presented at the Duncan
hearing. ' '
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“Williams was also dating Ashley Butler. (R. p. 152). The victim and Butler
Had been together for two and one-half years, and they had th children.* (R. p. 152).
They lived together in an apartment in Charleston. - (R..p. 152). Williams -was not on the
lease because men were not supposed to be on the leases. (R. p. 154). He started
staying at thé apartmen‘t with Butler in 2012. (R. p. 166). He left all of his property at
the ab_artment, and he‘had a.key. -(R. p 166). |
The week prior to the shooting, Marshall and thé yictirh went on a trip to Myrtle
Beach. (R. pp.92-3). Marshall indicated the trip was a seéret from Butler between him
and Williams. (See R. pp'. 99-100).'
Marshall is invited to Ashley Butler’s apartmeht.
~ Marshall testified the victim had texted him earlier in the day on May 21st. (R. p.
- 95). The-\/!ictim told Marshall that he had gottén a.job, and had asked if he would hang
out to ce!'eb'rﬁate the ne'\/\‘/'job. Id: Marshall‘nbted the ;/ictim contacted him s‘everallhours
later, and Marshall agreed fo meet up with the victim and Ashley But_ler, his-girlfriend, at
Butler's residence.® (R pp. 95-6). | |
Butler testified she and the victim went on a date that night. (R. p.' 153). They
got home from dinner between 8:30 and 9 p.m. (R. p.. 154). Butler was unaware that
the victim héd been texting with Marshall while they were at dinner. (R. p. 154). She

did tell the victim that it was okay to invite Marshall over to the apartment as a guest.

(R.p. 154; see R. p. 143).

* The younger child was a child they had together. (R. p. 166). While the older child
was not the victim’s, he was basically a dad to that child as well. (R. p. 167).
® The children were staying with the victim’s mother for the night. (R. pp. 101, 153).
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When Marshall initially arrived, he brought two bottleé of teduila with him. (R. p.
97; see R. p. 158).. ‘Marshall left to purchase some orange juice to serve as a mixer.
(R. pp. 97-8). When he refurned, Marshall also brought in some chicken to eat. ‘(R. p.
.99). ‘Marshall also brought in his pistol.® (R. pp. 103, 105, 159). When he walked in, he
placed his gun on a fable. (R. pp. 105, 175).

Marshall indicated the three were sitting on two couches in the living room. The
victim and Butler were sitting on one couch, and Marshall Was sitting on the other; (R.
p. 100). Over the course of the night, Marshall had three mixed drinks. Butler had one
tequila drink, ahd‘possibly some vodka drinks. (R. p. 98).. Butler statéd she did not
drink too much. (R. p. 158). The victim had several drinks from the white tequila bottle.
- (R. pp. 98, 158).

Marshall’s version of the evening.inside the apartment.

Marshall | and the victim's brother had a conversation through Facebook
Messenger while he was Marshall the apartment. Marshall became concerned the
victim's brother had talked with Butler about their trip to Myrtle Beach. (R. p 99). At
some point during the online exchange, the vicﬁm’s brother asked Marshall to tell the
victim to answer his brother's messages. (R. p. 100).‘ Marshall relayed the messagé,
which led Butler and the victim to get into an argument. Marshall recalled the argument
stemmed from Butler called the victim’s brother gay for asking Marshall if Williams was

near him. (R. p. 100).

® Marshall testified he had purchased the gun a week before the shooting. (R. p. 104).
He initially claimed that he purchased the gun after he saw a beating in Butler's
neighborhood. (R. pp. 104-05, 145). Marshall noted that he usually leaves the gun in
his glove compartment with the clip next to it. (R. p. 146).
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After that argument dissipated}, Butler talked about goipg to Myrtle Beach with her
| boyfriend. (R. p. 101). This led to another argum:ent between the victim and Butlef. (R.
p. 101). Marshall testified that after this~argun‘1en>t started, he got_ up and went into the
’li\)ing room. (R.p. 101). Shprtly thereafter, he heard Butler ye‘Iling, “get off on me, you
. are élwéys putting yo"uf'handS on me.” (R. p 101, | 25 _ p. 102, I' 1)2’ Marshall also |
statéd Bufler palled the yictim a punk, and told the victim that éll he did was hit hér or
something like that. "(R. p. 102). - Marshall walked into the ki_tchep and had another
drink. (R. p. -1.02). Marshall then heard Butler say Something. Next, he heard her say |
wha{ shé h}ad been saying earlier. He thinks she said something about not being able
to breathe. (R. p. ﬁ02)./ Marshall got up and 'I,ooked put frorp ‘t.he- kitchen, and at that
'fime he saw the victim oh top of Butler with his.h_ands groqnd_ her neck with one hand
like he was apout to punch her in the face. (R. p. 102)’. Accordihg to Marshall, Butler
: wason héf back on the f'I.oor. {R. p. 102}._ o -
.' Marshall remembered grabbi"ng his gun off of the fable when Butler first started
.‘ ‘making the n‘oiis-e'. (R.p.~102).A At that point, he pad put the clip in the gun. (R. p- 102).
Marshall ’wal'ked to the doorway, and as soon as he saw the physipal confrontation, he
told the victim that he needed to stop and to get off of Butler. -(R. p. 102).
BUtIer’s version ofwhat occurred inside the apartment. |

According to Butler, at around -2 a.m., Marshall acted I|ke he was a I|ttle |
intoxicated, and he indicated he wanted to spend the night. (R. p. 159) Butler believed
Marshall was faking _mtoxmatnon. (R. pp. 168, 175). .However, Williams asked Butler if
, Marshall coyld stay because Marshall was probably drunk. (R. 'p. 160). Butler initi‘ally |

agreed he could stay, but she wanted both to leave at 6 a.m. (R. pp. 160, 175). Butler



also noted the victim was rﬁore in the mood to stay up partying, but Butler was not keen
on thaf idea. (R. p. 160). Butler went upstairs for bed, but she came back down to
retrievé the victim. (R. pp. 161, 168).

Butler and the victim then got into an argqment that.was both physical and
verbal. (R. p. 161). Butler testified they argued because Butler théught the victim
should go to bed to rest up fbrtthe heW'job he‘Was starting i‘n thé morning; the victim,
however, felt like Butler was nagging hfm. (R. pp. 161, 168; see R. p. 176). Butler spit
at the victim because she knew he would not like that. (R. pp. 161, 169). When she
did, the victirﬁ .grabbed her and held her down on the couch. (R. p. '161). Butler
testified she never told the victih to stop hitting her. "The victim never hit her. (R. p.
169). While Butler was not being choked, she could not breathé. (R. pp. 161-62). The
'y'ictirﬁ was holding both of her arms down, so Butler_userd her head to knock a picture
<oh the wall down. (R. p. 162). The victim nevér put his hands aro‘und_Butler’s neck. (R.
p.. 169). However, the way the victih was.holding Butler!made _it diffigult for Aher to
breathe. (R. p. 169). Butler sfated she did }not believe the victim was"g40ing to kill her,
- and éhe did no.t think he would seriously hurt her, even though he was‘ bhysically
capablé of doing so. (R. p. 169). Butler also testified that she was not injured that
night; she suffered no bruises or. scrapes. (R. p. 170). Butler noted the victim never
assaulted her before that night. (R. p. 166). |
Marshall and Williams leave the abartment through the back door.

Marshall testified he encouraged the victim they needed to leave. (R. pp. 102-
}03). According to Marshall,.the victim stopped holding Butler rig<ht away, aﬁd he got off

of Butler. (R. p. 103). The victim. pushed past Marshall and walked out of the back



"~ door. (R. pp. 104, 106). Butler oonfirmed Marshall grabbed the victim and told him to
leave Butler alone._ (R. p. 162). _Marshall looked back at Butler. (R..p. 103). Marshall
testified he put the clip ih the gun at that time.” (R. p. 103). Marshall asked Butler if she
was all right, and she tndicated that she was. (R. pv. 106). Marshall then walked out of
the back door. Butlertest-ified she »told‘l‘\Aarslhall to leave twice. (R. p 170). According.
to Butler, the two left out of her back door. (R p. 162). 'Butler immediately locked the
door after he walked outside.. (‘R: pp. 106, 162).

Marshall saw the victim going to his car, and Marshall thought he was leaving.
(R p- 106). Marshall then tried to walk back into the house to grab his bags but the
door was locked. (R. p. 106). Marshall knocked on the door. (R. pp. 106, 107, 162).
He asked Butler to hand him his things, and she told him she would put it on the front
"porch because she dld not want to open the back door agaln (R. pp. 107, 162, 170).
"Butler gathered the two bottles of tequila and Marshall’s gun hoIste‘r,A and.she putitin.a
_bag. (R. pp. 1Q6, 162, 170). She placed the bag outside her front door for Marshall.
(R. pp. 162, 170). Marshalllwalked around .to the front porch and retrieved thet bag. (R.
p. 106). o | |
Williams returns to the back door of the apartment

When he walked back around to the back of the burldlng where he had parked
Marshall saw the victim gettlng out of his car-and walking towards Butlers back door

(R. pp. 108, 109). At that time, MarshaII had both his gun in his hand. (R. p. 108)."

" Marshall admitted that he had previously indicated that he had put the clip in the gun
when he was outside of the apartment. (R. p. 103). He also admitted that he had
stated he put the clip in the gun when he first grabbed the gun off of the table. (R. p.
103).
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Marshall placed the bag containing his holster and thé bottles of tequila in his car. (R.
p. 109). He described the yictim as charging towards Butler"s back door. (R. p. 109).

Butler did not immediately hear the victim. When Williams got to the back door
and knocked on it, he told Butler that he wanted to get some clothes. (R. p. 163).
When she heard the victim at .the-door, Butler noted he was ba'nging on fhe door, and it
" was louder th‘an Marshall’s knocking. (R. p. 172). She noted thét she was not worried
tne victim was going to come through the door. (R. p. 172). She did not want to let him
_ in because he was a little ioud, and she Was concefned if fhe pollice. were called, she
would be evicted from the apartment. (R. pp. 172-73).

Butler yelled through the door and told him that she would éet :s»ome clothes for
“him. (R. p. '164). Williams also sent her a text mes;age to the same effect. Butler

i'ndicated she received the text shortly after she told Marshall _to' leave, and while she
- was putting clothes into a bag. (R. pp. 171, 172). In the féki, the victim név)ted‘,h'é-
wanted his clothes. (R. p. 171). - |

' -Butlér"went upstairs, grébbed a bég, an.d» Jplaced some underwear and cl.othes in
it. V(R. }p. 164). Butler did not respond to'the text message, but she yelIAed through thé
door to the victim to let him know she was getting‘his clothes. (R. p. 176).‘ Butler.noted
fhat she was going to hand the victim the clothes at the back door.. (R. pp 173-74).:
~ Also in the bag were the victim’s identificétion_and wallet. (R. p. 174). The viétim was

downstairs and outside of the back door. (R. p. 164). Marshall testified he could not

‘ hear the victim tell Butler to bring him his clothes. (R. pp. 128-29).
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Marshall confronts the victim.

~ Marshall rushed back to where the victim was. (R. p. 109). Marshall testified he
-thought he could try to calm the victim down and avoid something worse from
- happening. (R. p. 110) When Marshall walked towards the victim, he heard the V|ct|m
kicking the door. (_R. p. 111). Marshall testified he thought ‘the victim was trying to kick
the door in so he could get back in the house at Butler. (R. p. 111), The victim was not
vsaying anything ‘until Marshall walkee up end triedl to talk to him. (R. pp. 111‘, 129).
Marshall tried to talk to the victim, .and he rnentioned the victim should not get in trouble
becaus’evhe'was not sup'pc')s_ed to be at the apartment.® (R. p. 111). According t‘o.
Marshall, the victim then showed Marshall that Butler had scratched him on his face andA
~ on his chest. (R. p. 113). Marsnaﬂll continued tetry to cal_m fhe victirn down; (R. pp.
113, 130). The victim then Vshoved Marshalll to the ground. (R. pp. 113, 131). -Marshéll
claimed he flew back ebout'ten' feet. He got eaugh’t up, and his back "wéss':hl’irting
because of his prior injuries from the car accidents. (R. p. 113). Marshell_then stood
'ufp, and he'was pretty su,re.that hie g|aeses flew off from the push.® ~(R. pp. 113-14).

‘When Marshall got up, he looked on the ground for his glasses. (R.“ p. 115). He
walked back up to the victim again, and he was still trying to calm the victim down. (R.

p. 115). Marshall was three feet or less from the door. (R. p. 115). Marshall tried to

8 Marshall testified there was a no-trespass order against the victim that was filed about
- two weeks before the shooting. (R. p. 112). Butler noted the victim was put on notice to
not be at her apartment by authorities the day before the shooting.- (R. p. 155). If police
were called about the victim, he could have gone to jail. (R. p. 156). Butler noted they
were planning on appealing the trespass notice, and that the reason he received it was
because he had been arrested for dlsorderly conduct for loitering outside the apartment.
gR pp. 167-68).

In his statement to law enforcement Marshall claimed his glasses were still on when
he shot Williams. (R. p."137).

12



grab the victim’s wrisf, but the victim snatched it away and started kicking and punching

_the door again. . (R. :pp.,' 115-16, 131, 133). Marshall tried td_grab the victim’s hand

~again, but the victim turned around and shoved Marshall again. (R. p. 116). Marshall

did not fall immediately, but the victim rushed him and shoved him harder. (R p. 116).

Marshall flew back into a nearby tree. (R: p. 116).

Marshall testified he was slqw to get up the second time. (R. 'p.. 11.7). When he
got ub, the victirh shdvéd him inté the tree a‘gaih, and Marsha_ll.fe_ll on top of the base of
thé tree. (R. p.. 117). The victim was then on fop of him and Was assaUIting him; he
remembered being hit once in the face. (R. p. 117). Marshall tried to Qet_ away. He had
~ “his gun in his right hand. (R. p. 118). Marshall swung at the victi‘m,‘and that was when
he thinks he fired the gun at that time. (R. p. 118). Marshall étafed, ‘| remember saying
get off of me. | remember saying stop. | remember Iiteraliy bégging him to get off of me,

to stop attacking 'r'ne.”»(R. p. 118, | 11-13). Marshall admitted he was the one who shot

the victim. (R. p. 119). Marshall claimed he did not know he hit the victim with a shot

until later. (R. p. 149).

Marshall testified that when he was trying to calm the victim outside, the \)ictim

seemed to be in an uncontrollable rage. (R.'p. 122). Marshall was aware the victim

was intoxicated (his blood alcohol content was .13). (R. p. 123). Marshall thought he
was trying to kill him or that he would kill Marshall if hé did not stop. (R. p. 122). He
thought that could have happened to Butler, and believed she would have been 'dead if
Marshall did not stop the victim from choking her. (R. p. 122). Marshall was not
physicélly strong énough to get the victim off of him. (R. p. 124). While he was larger

than the victim, his back injury from the car accidents prevented him from doing so. (R.
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p. 124). In epraining why he shot the victim, Marshall stated, “[i]t wasn't really a
decision. lt.is not like 1 sat there and had t|me to think about it. | was trying to get him off
of me. And that is the only thing that seemed to get him off of me.” (R. p. 124,11 19-22).
Marshall claimed he did not mean to kill the VICtivm, and he was jUSf hoping to get him off
top of him. (R. pp. 124-25).

Marshall 'Iater admitted that he initially said he fired a couple_of shots, and then
he fired a couple 'rnore shots shortly thereafter. (R. pp. 134, 148). He was also aware
that three other shell casings fired from.his gun were found on the scene. '(R p. 149).
He did not recall telling the detectlve the V|ct|m was havmg a hard time breathing after
he shot. (R. pp. 139-40). | “

Butler heard th'e‘ g’unshot_sfwhen sh'e:-was on the \./i/ayl back downstairs »with' the
bag of clothes.. (R p. 164) 'Butler thought she heardfou’r shots, one right after another.
(R p 165) She started running down the stairs and she dropped the bag (R | p‘ 165)
A picture of the bag of ciothes was admltted |nto ewdence (R. p. 173) Butler testified |
she told |nvest|gators that she heard shots then a pause, and then more gunshots. (R‘
P 174) . | |
Lanette Smai.ls, Bdtler’s _neighbor,testified she woke Up to some gdnshots and
- someone talking. (R. p 179). She did not reca_:ll what time this occu_rred. (R. p. 183).
Shenoted, she heard, “Pop, pop, popj,,pop, you are messing with the wrong one,
mother fucker.”‘ (R. p. 1 79,125 —.p. 180,1 1; see R. p. 185). Srnalls said there was no
. pause in the shooting. Thé voice came from the same area as the gunshots. (R. p.
180). She looked out of her window;'and she saw the viotimfhitting the ground. (R. p.

185). Smalls saW\the victim, and she heard him drop to the ground. (R. p'. 182).
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Smalls tried to run downstairs because she heard a car squeaking, trying to
leave. (R. pp. 180, 185). When she got downstairs, she saw a Iighf colored car -
speed_ing away. (R. pp. 180-81). Smalls went back upstairs, and when she Iboked out
her window, she saw Butler. (R. p. 16'1).

Butler 6bened the back door, and she saw the victim lying on the ground. (R. p.
165). Butler then ran back up tﬁe stairs to grab her cell pho-ne so she could call 911.
R. p. 165). o | |
Marshall leaves the scene, and later returns.

Marshall then got in hié car and left the scene. (R. p. 120). Shortly thereafter.,v
Marshall turned around and feturned to the shooting site. (R p. 121). At that time, a |
police ofﬁcer was present.: (R. p 121). Marshall told the officer that he was the one
who shot the victim. (R. p. 121), o |

| Marsha“l admitted he d“id not see the victim with a weapon that night. (See R. pp.
137>-38).‘ Butler hever heard Marshalll talk about _shooting his gun. (R. p. 175). The

_ victim’s gun was locked in his 'glolve compartment. (R.‘p.’176).
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ARGUMENT

THE TRIAL COURT DID NOT ABUSE ITS DISCRETION IN DENYING MARSHALL'S
MOTION FOR IMMUNITY UNDER THE PROTECTION OF PERSONS AND
PROPERTY ACT. THE TRIAL COURT FOUND MARSHALL'S TESTIMONY, WHICH
SERVED AS THE UNDERLYING BASIS FOR MEETING THE ELEMENTS FOR SELF-
DEFENSE, WAS NOT CREDIBLE. - THUS, MARSHALL COULD NOT SHOW HE WAS
ENTITLED TO IMMUNITY BY A PREPONDERANCE OF THE EVIDENCE.

Discussion at the Immunity Hearing

At the immunity hearing, Marshall contended immunity was warranted” under S.C. .
Code §‘16—11—440(C). (R. p. 200). First, Marshall noted he was in a place where he
had theriéht'to be. He was an invited guest of the victim, who claimed to live at .the
apartment. (R. p. 200). |

'Il'he‘trial court found Marshall failed to meet his burden of establishing he was
entitled tdimn1unity. ’First,‘the trial court agreed Marshall was in a place where he had a
| rignt td be for the purposes of S.C. Code § 16-1 1-440(C). (R. p.202).

Tne vrrial court ultimately determined it could .not' find Marshall was»entitled to
immunity by a preponderance of.th—e' evidence. '(R. p. 202, Il 23-4).

Because | think the credlblllty of the defendant is suspect, due to the
inconsistent statements throughout and even today. And then you factor in
the other part where the scientific evidence just simply doesn't support his
~ theory. Furthermore, the distance in where he was and where the body is
and where the tree is, according to his testimony, those are inconsistent.

, So there are just -- there are just too many inconsistencies for me
to conclude that his testimony is reliable; and, therefore, | would -- |
couldn't find that he -- if | were to decide whether self-defense exists and it
was left to my standard preponderance of the evidence, | would conclude
it doesn't.

(R. p. 202, | 23 — p. 203, | 12). The trial court further found Marshall's case was

distinguishable from the scenario presented in State-v. Douqlask, 411 S.C. 307, 768
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- SIE.2d 232 (Ct. App. 2014). (R. p. 203). The court noted that there was no evidence
the victim had his gun present that night. (R. p. 204).
The trial court also found Marshall failed to establish he was not at fault in
. bringing. on the .difficulty. While Marshall did not have a duty to retreat, the tAriaI~court
noted “clearly the persistent come on, you come hom.e, when-he really didn't have any
right or duty to do that in the first place, aggravated the sit_uation».’f (R. p. 204, Il 15-18).
* The trial court also made specific_ findings regarding the credibility of witnesses:
| find the witnesses concerning this =-.I think Ms. Butler basically
was very credible. There was certainly disagreement between she and the
victim and possibly even the defendant. Although that was sort of a subtle
one. It was more inference that could be drawn.
But clearly going to get the clothing is consistent in what they
found. And that is just consistent with -- there wasn't this guy try to break
in to harm this lady. And that being said, that goes again also against the
credibility and believability of a witness.
. (R.p. 206, Il 2-11). The trial court also found there were ihbbnsisten‘cﬁies in Marshall's
_statement to law enforcement, and the 'mai'n inconsistency was with what jhappened
. during the shooting. (R. pp. 206-07). The trial court ex‘pressed concern about the fact
Marshall was the only person brandishing a weapon, and he never put the gun away
after taking it off of the table inside the house. (R. p. 207). The trial court noted a jury
could easily determine Marshall got mad too, and he took out his anger on somebody.
(R. p. 207). Overall, the trial court found there was not enough evidence to warrant a

grant of immunity under the Protection of Persons and Property Act.

| Standard of Review

Whether a defendant is entitled to immunity under the Protection of Persons and

Property Act must be decided prior to trial if either party moves for a determination
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regarding the Act's application to a defendant's case. State v. Duncan, 392 S.C. 404,

410, 709 S.E.2d 662, 665 (2011). “[Wijhen a party raises the question of statutory -
immunity prior to trial, the proper standard for the circuit court to use in determining—
immunity unde\r the Act is a preponderance of the evidence.” -Id. a‘t‘411,.709 S.E.2d at
665. S.C. Code § 16-11-440(C) states,
Alperson who'is not.engaged inan unlawfui activity and who isxatta'cked in
another place where he has a right to be, including, but not limited to, his .
place of business, has no duty to retreat and has the right to stand his
ground and meet force with force, including deadly force, if he reasonably
believes it is necessary to prevent death or great bodily injury to himself or
another person or to prevent the comm|33|on of a violent crime as defined
in Sectlon 16-1-60.
S.C. Code Ann. § 16-11-440(C).
‘A claim of immunity under the Act requires a pretrial determination using'a
preponderance of the evidence standard WhICh this ‘court reviews under an abuse of
discretion standard of review.”” State V. Curg( 406 S.C. 364 370, 752 S.E.2d 263, 266

'(2013) “An abuse. of discretlon occurs when the trlal courts ruI|ng is based on'an error

of law or, when g_rounded in factual conclusions, is without evidentiary support." State

V. Jones, 416 S.C. '283,4 290, 786 S..E.'2d 132, 136 (2016)(citing State v. Pittman, 373
S.C. 527, 647 S.E.2d 144 (2007)). “Section 1611450 provides immunity from
prosecution if a person is found to be justified in using deadly force under the Act.” I_d_ |
“Consistent with the Castle Doctrine and the'text of the Act, 'a. valid case of self—defense -

must exist, and the trial court must necessarily consider the elements of self-defense in
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determining a defendant's entitlement to the Act's immunity. This includes all elements
of self-defense, save the duty to retreat.” "® Id. at 371, 752 S.E.2d at 266.

In criminal cases, the appellate court sits to review errors of law only. State v.

Wilson, 345 S.C. 1, 5-6, 545 S.E.2d 827, 829 (2001) (citing State v. Cutter, 261 S.C.
140, 199 S.E.2d 61 (1973). The appellate court |s bound by the trial court’s factual
findings unless théy -a’re. cleérly erroneous. VM,- 345 S.C. ét 6, 545 S.E.2d.at 829.

Réview is Ijmited _to determining whether the trial judge abused his disc;retion. Id. The
appellate court may not re-evaluate the facts based on its own view of the

preponderance of the evidence, but must determine whether the trial judge's ruling is

supported by any evidence. Wilson, 345 S.C. at 6, 545 S.E.2d at 829; see qenerélly

Felts v. Richland County, 303 S.C. 354, 356, 400 S.E.2d 781, 782 (1991) (“In law -
actions, the lower court must be affirmed where there is “any evidence” td support its

findings.”).

19 Self-defense 'is a complete defense. If established, you must find the
defendant not guilty. There are four elements required by law to establish
self-defense in this case. First, the defendant must be without fault in
bringing on the difficulty. Second, the defendant must have actually’
believed he was in imminent danger of losing his life or sustaining serious
bodily injury, or he actually was in such imminent danger. Third, if his
defense is based upon his belief of imminent danger, a reasonably
prudent man of ordinary firmness and courage would have entertained the
same belief. If the defendant actually was in imminent danger, the
circumstances were such as would warrant a man of ordinary prudence,
firmness and courage to strike the fatal blow in order to save himself from
serious bodily harm or losing his own life. Fourth, the defendant had no
- other probable means of avoiding the danger of losing his own life or
sustaining serious bodily injury than to act as he did iin this particular
instance. If, however, the defendant was on his own premises he had no
duty to retreat before acting in self-defense. These are the elements of
self-defense. ' ‘

State v. Davis, 282 S.C. 45, 46, 317 S.E.2d 452, 453 (1984)
| 19



The trial court did not abuse its discretion in denying Marshall’'s request for

~ immunity under the Protection of Persons and Property Act.

The trial court properly found Marshall failed to establish by a pre‘pvonderance of -
- the evidence that he was entitled to imm'tJnity in this case. The trial coUrt applied the -

proper standard of review in assessing Marshall's mo_tion for immunity. As reflected in

- the record, the triel court aphlied the standard outlined by the Supreme Court in Sﬁ’ﬁl
Curry, 406 S:.-C..364, 370, 752 )S.‘E.éd 263, 266 (2013). (R. pp. 201-04). The trtal court
found Marshall~_did' not meet his burden because his credibility was suspect. Marshall's
testimony at thle irhmunity hearing presented inconsisten-cies from the statements he

provided to law enforcement, and inconsistencies with the physical evidence. (R. pp.

202-03) Marshall’'s argUment for immunity below relied extensively upon his testimony - -

. about the events precedlng the shootlng In light of the Marshalls suspect credlblhty
regardlng his recollectlon of what happened the nlght of the shootlng, the trlal court'
‘could not flnd he was entltled to |mmun|ty by a preponderance of the ewdence (R. p.
203). S
| The trial'cotth’s determination was 's’upperted by the_ recor(t., ‘There were

numerous inconsistencies between Marshall's testimony at the hearing and his

statement to law enforcement. Marshall had initially recalled to'police the seqUence of

shots fired inclUded a p'ause, but at the hearing he indicated there was no pause.: (See
- R. pp. 134-35, 148). When explaining his confrontation with the victim outside, he gave

differing accounts regarding his attempts to grab the victim by the wrist and the details

of being assaulted by the victim to law enforcement and to the trial court. (S_ee R. pp.

- 115-16, 131-34). Marshall was inconsistent about when he put the clip in his pistol,
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initially indicating that_ he inserted the clip outside pf the apartment, .but contradictorily
testifying at the hearing that he inseited‘the clip while inside thé apartment just before
he intervened in the confrontation betweenlthe' victim and Buﬂer. (R. pp. 102, 103).
Marshall also gave conflicting accounts regarding whenhe lost his glasses at the scene.
(R. pp. 113-15, 137). Maishall evén édmitted that " his te‘stimony regarding their
.position.ing in the back yard when the shooting occurred.differed i‘rom the éxplanation
vhe gave law enforcement. (See R. p. 138). In light of these inconsistencies, along witn
others, it was no‘ti unreasonable for the.trial court to find Marsfhall’s teStimony was not
credible, or that he had failed to show he was entitled to imm'unity by a preponderance _
of the evidence. | |

. The trial court’s denial of imrnunity here is analogous to the situation presented in

Curry. In Curry, the defendant and the victim were guests at the defendant's mother’s

‘apartment. Curry, 406 S.C. ét 368, 752 S.E.2d ai 265. The two got into an aigiument,
and a‘ brief sf:uffie ensued. Id. They were separated, but éhortiy théreafter, the two
began fighting again. Id. After the» second argu.n*ient ended, the fight appeared to be
over. Id. The account of what occurred next varied arnong witnesses. Several of the
State’s witneéses indicated Curry ran upstairs, came back downstairs, and started
shooting at the victim. ig_ Curry testified he pulled his gun from his pocket because he
béiieved the victim was lunging towards him. . Id. lThe victim was ‘shot six times in the
back, and it was undisputed he was unarmed. Id.

T’he trial court denied Curry’s motion for immunity. The Supreme Court affirmed,

conciu'ding'the facts sunported the trial court’s denial of immunity. Curry, 406 S.C. at

372,752 S.E.2d at 267. “Appellant's claim of self-defense presents a quintessential jury |
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question, which, most assurediy; is not a situation warranting immunity from
prosecution.” Q | |

As Afound hy the_triai court in Curry, Marshall's case presented a “quintessential
jury question,” which warranted a denial of the request for immunity. Marshall’-s
’testimony conflicted with Butler's in severai respects regarding what occurred inside the
‘apartment’ before the shooting outside. = More importantiy, the inconsistencies in ‘
' Marsha‘ll"sArecoilections vof What occurredvoutside prior to the ehooting created credibility
'issues that should have been resolved by a jury The trial court was not required to
accept Marshall S verS|on of the underlying facts, which would have proved to be difficult
- in light of the variances in Marshall S account. Curry, 406 S.C. at 37,1’ 752 S.E.2d at
266. | - |

‘Marshall's reliance upon State V. Dodqlas,A411}'S.C. 307, 768 S.E.2d 232 (Ct.

App.'201_'4')v,"' is" misplaced. ‘In Douglas, this Court affirmad "the"triai.co.‘Urt’s"'é'r;ant' of

, immunity.‘ Dodglas and the victim had been drinking and p,iaying golf onv the m_orning, ‘
and vearly af'te'rnoon of the shooting. Id. at 313, ‘76_8 S.E.2d at 236. ‘The two ret_urned .to
l_Dou'gIas"h.om'e' and continued drinking; Id. At some ooint, th'ef victim found Dougiae’
anti-anxiety medication, and he taunted Douglas with them until Douglas yelled at him". |
Id. The victim allegedly “snapped” and “went crazy,".grabbing Douglas_ by his upper.
arms and throwinghim up against the refrigerator. |d. Douglas then fell to the floor,
and he asked the victim to ieave him alone. |d. at 314, 768 S.E.2d at 236. Douglas H
crawled to _his bedroom and retrieved a pistol. Id. Douglas then walked back to the
kitchen with the pistol and told the victim to leave. Id. Ac'cording to Douglas, the victim -

began advancing towards him, and when‘Douglas realized he was not going out the .
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front door, Douglas lifted the pistol. Id. When the victim was approximately two feet
away, Douglas fired the pistol. Smith was hit in the chest, and the bullet pierced his
heart. |d.

‘This Court ‘affirmed the trial court's grant of immunity. This Court specificelly
- noted, “[u]nlike ,gy_r_[y and By_t_l_e_r, here, the circuit court found by a preponderance of the .
evidence that (1) Respondent reasonably believed shooting Srnith was necessary to
prevent great bodily injury to himself, and (2) Respondent acted in self—defense. The
evidence supports.these findings.” Douglas, 411 S.C. at 319, 768 S.E.2d at 239. The
circuit court‘haa found Douglas’ testimony to be credible “because it was consistent with
.the forensiclevidence at the scene and. other evidence in the case.” Id. at 320, 768
S.E.2d at 240.

Marshalls case is dlstmgwshable from Douglas. Unlike the circuit court in

' .Dougla the trlal court here dld not f|nd Marshalls testlmony to be credlble To the.
-contrary, the trial court found Marshall's credibility suspect because of the numerous
inconsistencies in- the statement he provided to law enforcement, inconsistencies |
‘ \between ‘Marshall's testimony and the statement, and incensistencies between
Marshall's version of events and the physieal- evidence. As noted in-'DougIas, “the
abuse of discretion standard of review does not ellow this court to.reweigh.the evidence
or second-guess the trial court;s assessment of witness credibkility.” Douvgl'as, 411 S.C.
at 316, 768 S.E.2d at 238, | |

Slmllarly, the Supreme Court’s op|n|on in State v. Jones 416 S.C. 283, 286 786

S.E.2d 132, 134 (2016), does not support Marshalll’s argument for immunity. In Jones,

Jones and the victim, her boyfriend, had been in a physical confrontation earlier in the
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evening over a cell bhone. Id. at 287, 786 S.E.2d at 134. Jones left the residence, buf :

she later returned. 1d. With the assistance of her cousin and a friend, Jones began

collecting her belongings and removing them from the apartment she and the victim

.shared. Id., 786 S.E.2d at 134-35. At some point during this process, Jones"gra,bbed a

knife for protection. Id. 786 S.E.2d at 135. Jones asserted in her statement to law

enforcement that the victim grabbed her and began shaking her. Id. Believing the

victim was getting ready to hit her, Jones stabbed the victim once in the ch_est. Id. “She
then ran out of the apartment, and she and the other two left the scene. Id.
The cichit court granted relief, finding S.C. Code"§ 16-11-440(C). applied, and

: 7 . \
finding Jones had shown she was acting in self-defense. The Supreme Court affirmed.

It held § 440(C) was applicéble when the homicide ogcurred inside’ Jones' residence.
Further, the Supreme Court held there was evidence to support thé judge’s findings as

" to each element of self-defense. |d. a{ 302, 786 S.E.2d at 142.

Marshall is al'so‘diétinguishable from Jones. The circuit court in Jones did not

have an opportunity to assess Jones’ credibility because she did not testify. Ihstead,

Jones relied upon her statement to law enforcement for her version of events. Further,

unlike Jones, Marshall's account of what-happened prior to the shooting was riddled

~ with inconsistencies. _‘I_n'Jones, there was no discrepancy regarding what occurred
before the stabbing.

Finally, Marshall's cdhtention that he was entitled to immunity because he

presented evidence supporting each of the required elements for self-defense is without

mer_if. In présenting this argument, Marshall ignoreé the trial court's determination that

his testimohy was not credible. Under South Carolina law, the trial judge is in the best-
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position to make credibility findings, not an appellate court. See State v. Smith, 383 S.C.

159, 167-68, 679 S.E.2d 176, 181 .(2009)(“Clearly, the trial judge waé in the best
positionv to assess the credibility of the witnesses that testified at the heafing on the

motion for a new trial.”); State v. Cutro, 332 S.C.‘100, 117, 504 S.E.2d 324, 332 (1998)

(“The trial judge, not this Court, is in the best position to be arbiter of [the witness']

credibility.”); State v. Tutton, 354 S.C. 319, 325, 580 S.E.2d 186, 190 (Ct. App. 2003)

(“The—determination of a witn’ess's credibility must be Ieftlto the trial judge _who saw and
heard the witness and is therefore in a better pos'iti‘on to evaluate his 6r'her veracity.”).
In light of the fact that the évidence presented to support Marshall's claim for immunityv
was not credible, it was not an abuse of discretion for the trial court to deny the motion.

The denial of immunity should be affirmed.
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CONCLUSION

For the foregoing reasons, the Respondent respectfully requ'ésts this Cdurt deny
Marshall's appeal and affirm his convictions for‘ murder and possession of a,weapon'
o durihg the commission of a violent crime.
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