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TRANSCRIPT OF RECORD
(Whereupon, the proceedings were commenced at 2:05
p.m.)

THE COURT: All right. So we are on the record in

2016-CP-40-1536. This is Raymond -- and T believe there's

a female's name -- Cristine Malejko == I'm sorry if T said
that wrong -- and this is against the defendants -- the
case we're here on today is against the defendants, Ms.

Loper and the real-estate’dompany. Is that right, Mr.

- Anderson?

| MRf:ANDERSON: That -- tha£ is correct, Your Honor.
VTHE éOURT:; Okay. All right. And Mr. -- are YOu Mr.
Bullard? | | |
JMR; BULLARD:‘MYes, sir, Your Honér. ‘
THE COURT: All right. Mr. Buliard is here on behalf
of the plaintiffs. Mr. Andéréon'é'here on behalfvof thef-7

defendants. So somehow the motion to compel got set at<11 

this .morning, and'the motion for summary judgment got set

at 2, so I cal;ed them and said: - Instead of everYbody

coming up'here multiple, différent times, everybody just

come up here at one time. So I hope that was okay,with

everybody{ vaésitrying to do that as a Convenienbe'to the

lawyers, as opposed to an inconvenience. That —-;
MR. ANDERSON: We ---

THE COURT: --- was my goal.
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MR. ANDERSON: --- certainly appreciate that, Your

Honor.

THE COURT: Okay. All right. Let's start with the
motion for summary judgment; then we'll move to the motion
to compel.

MR. ANDERSON: All right, Your Honor. May it,please
the Court: Your Honor, I'm -- for the record, my name is
David Anderson, and I represent the defendants, Janet Loper
and NextGen Real Estate, LLC, in this'action.

Janet Loper is a broker-in-charge of NextGen Real
Estaté,‘LLC, in this case. And I've submitted, Yqur Hohor,
to the Court a -- a lengthy brief and ---

THE COURT: I got it.

MR. ANDERSON: --- and attachments.

THE COURT: I got it, and I've read it.

MR. :ANDERSON: OQOkay.

THE COURT: So I have read your argument for'summary
judgment. The facts, as I understand them are, is the
plaintiffs attempted to buy a house on Fox Crdssing Drive.
The husband was a licensed real estate agent in New Jersey
or New York or somewhere like that. They entered into a
dual representation, where Ms. -- Ms. Loper was
representing the seller and they were representing her.

' They got into the middle of buying the Fox -- Fox
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- Crossing house. They backed out of it. A few months went

by. ‘They decided to come back around to the Fox Crossing
house, which they eventually closed on. And now there's
all these issués with the house. They -- and_they'ﬁe filed
multiple lawsuits against -- or got one lawsuit against
different partieé.

And Ms. Loper waé the real estate aéent. And her
argument is: I was the real estate agent. I was the rea;
eétate agenf;‘ I was the real estate agent. I wasn't the
inspector. I wasn't the plumber.y I wasnft the heating and

air gquy. I wésn't any of those kind of things, and there's

no. evidence that I.participated in any fraud upon anybody.

Is that right?

MR.'ANDERSON;: That ;— that's correct,_Your Hénor.

THE COURT: Okay. B&ll fight;

| MR..  ANDERSON: - Yéur Hénor(“nbw, if I may just bfiefly;

proCedurally,iﬁﬁis'case was mediated June 28th, With the‘

THE COURT: Of this year?

MR. ANDERSON: Of this yéar;

THE COURT: Okay.

MR. ANDERSON: --- with the reﬁaining parties that are
- are present that's represented by Mr. Lybrand and -~ and

Mr. Driggers. That's Dr. Roof entity and Thomas Humphries
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THE COURT: Got it.

MR. ANDERSON: =--- by Mr. Driggers and Todd Corley,
tﬂe_previous owner of the ;Q—

THE COURT: Right. |

MR. ANDERSON: - property —---

THE COURT: That was the seller, right?

MR. ANDERSON: That's'cgrrect. |

THE COURT: Okay.

MRL ANDERSON: And so we were unsﬁccessful at ‘-- ét

mediation. This case originally had a == a scheduling

" order, which ran out, as far as this is goingvtovbe going

forward on a date-certain trial July 31st, on -- on or

. after -- Qr after July -31st.

We had a status ccnference With-Judge Manninéﬁ Judée,
Manning set this case for a;date4qertain‘trial Octdbér‘
thh. And he aiso extended diséOvery’sb that we éoﬁld
clean up_sdme discovery through'September léth.

Your Honor, in -- in preparation for'this motion --
and the -- the previous scheduling ofder had -- had, as of

this déte, plaintiff had an opportunity and a -- and a date
1 ‘ ' ;

‘to name experts. And -- and defendants had a -- a& -- a

time to name experts. That has been done.
It's just that plaintiffshas not completed the

depositions of all the defendants' experts. And we have

some ten depositions that are set that are some fact
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witnesses that have been named,.neighbors. And then, we
have the defendant experts that are yet to be taken.

Your Hono;, I can go down and what I'd like to do is
just briefly go through each of these causes of action.

The Court certainly has a -- a - a good understanding of

"-— of the posture that we're in with -- with this case.

"The -- our -- it's our érgument, Your Honor -- and I'd

like to briefly hand up, if -- if the Court would not -- if

the Court would bear ---.and I've handed these to counsel.

THE COURT: Thank. you very much.

:MR. ANDERSON: ,These'were.not included in -- iﬁ‘my,
submission. ‘Your Honor, we fsel that it's ——,it was a bit
disingenuous for plaintiff to, after taking his.depositiOn .

~- and he had some health issues that he had to take breaks

'on, so we had to reconvené his deposition a number of

timss. And theﬁ, this case was actuaily 40(j)'ed at -- at
one.poiﬁt_and ——‘and‘restored. :

So we had the opportunity tb talk exteﬁsively with
plaintiffs’ counsel‘to see what it is, is bésicali? his

complaints against Ms. Loper and NextGen Realty. We also

had the opportunity to speak with Carlton Segars -- Segars,

the plaintiffs' expert in real estate matters, that had

examined this complaint and -- or examined -- or . signed

~onto -- to take this -- this case on.
And so as we go .through the -- the causes of action
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that are -- are brought in this matter, there are six~
causes of action against Ms. Loper and NextGen; It's
actual and constructive fraud,‘negligent misrepreéentation,
breach of contract, breach of contract accompanied by a
fraudulent act, negligence, and breach of fiduéiary duty.
All of these causes of action are the same against the .
éther defendants, with the exception‘of bféach of_fiduciary

duty. And so we are going forward and -- and asking Mr.

“Malejko what -- what his facts are that are supporting his

- causes of action against us. And we've élsd'asked‘Carlton

Segars that.
They've not identified any affirmative_false:f-
representétiOn made’by the ‘defendant realtors.-'Andfeven.

with the supplemental affidavits that have been pfoduced,

we ‘feel that they are disingenuous in that we -- we just
Simply don't have any representations that Ms. ——fthat the -
defendanttrealtors'—— you know, any material reposition

[sic] that they failed to disclose to Mr. Malejko.

We asked him numerous. times; he did not know. We
asked of Ms. Malejk0'numérous times} she did not know.
They -- they just haven't provided any evidence to that --
to that point.

The seéond thing is, Your Honor, in a -- in the -- in
the cause of action as it rélates to fraud, all of ‘the

elements have to be proven in fraud. And the sixth

10
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element, Your Honor, the hearer's ignorance of its falsity,
all the items that they are complained upon -- all the
items that the plaintiffs have complained about was
previous identified to the plaintiffs through their home .
inspector.

THE COURT: The Joe Blow home inspéctioh that they did
the first time théy tfied to purchase the home. |

MR.fANDERSON: Thét's correct, Your Honor, all those
items. And they had a -- an opportunity to look through
each_of those- items. They had an opportunity télget their
6wn‘in$pectors if they chose to do sb, AThere were some
fepresenﬁétibns that prior to‘gettiﬂg out of the first
contract, they had family’members and.additional
éontractors come on”board ??'ér cbmerto the house and look
at it. And they made a decision ét that time tdlwithdraw.
And then, after a number of other contraéts that were'
failed, they came back to this house ana f"iandv—- and had -

it contingent upon the home inspector comihg back and

~identifying those things. -

One' thing that my cliént, as a dual agent -- she told

, Mr.vCorley that once they had a home~inspection report that

was provided'to them, of which what -- this was, that he is
on notice then to correct those deficiencies; that they
can't go forward without correcting those deficiencies.

And so Mr. Corley, through the contractors that he --

11
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11
that he was dealing with, went through and was addressing
each of those. Mr. Boyle came back out and evaluated, made
another inspection of the proéerty, and identified items.
And they had those items repaired.

The next item where each representation alleged by
plaintiffs were presented to them prior to closiﬁg. They
cannot -- we just simply say when they knew about these

issues, you can't come back in a fraud cause of action and

say, "Well, we -— we -- we didn't know about that item." I
méan, they -- they already knew about the item.
They've listed in the complaint -- and the complaint

is very lengthy. 1It's attached in our memorandum. They
provided a -- a -- a number of items. And so as YOu're
trying to look through the complaint to see the items -- or
alleged the items against NextGen and Ms. Loper, you're
looking at such things as square footage. You're looking
at such things as there -- there was alleged to bé a
square—footage deficiency.

But we could never discover, you know, what it is. Is
it more or less than? Who -- who -- who told you that?
Who didn'tltell you that? That's all -- we just don't
simply know at this point.

There -- Mr. Coriey never lived in the home. And
there were some issues about a property—disclosuré

statement. The -- the state statutes require a property-

12
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12
disclosure statement, with the exception of 13 exceptions.
And one of the exceptions is if the parties agree not.to
have a property-disclosure statement.

Since Mr. Corley had never lived in the home, he
didn't have the requisite knowledge of the home. And that
was explained to both -- both individuals. And they’both
agreed, by the contract that they both ehtered into,
signed, and initialed, to waive that. And so that was
waived.

But -- and -- and so if you go through and look at --
there's -~ there's a -- this home does‘not have a septic_
tank. And originally, the MLS said that it had -- it was
city water and city sewer. Well, that was a -- an error.
That was a mistake. Mr. Corley didn't know, because he‘
didn't live there. My client had -- didn‘t know that.

When it Qas identified to my client, she immediatély
went back to the Malejkos and said, "Listen, -this is --
this is -- you can back out now, if you choose to back out,
or we can go and inspect this and make sure thét the septic
tank is okay. This was prior to closing.

But yet now in this complaint, they're arguing that
this was somehow a fraud upon them; that it was represented
as having -- having a septic tank, when -- represented not
having a septic tank, when actually, it did have a septic

tank.

13
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But-they went out. They paid for a -- an inspector to
go -- they were satisfied that -- with that. They moved
forward with the closing.

Tﬁeré's a case on point with this case. - It's the
McLaughlin caée, Your Honor. And the McLaughlin case is
cited in my brief. And I've got a cdpy of it here if the
Court'so'desires,to look at it. McLaughin case ——;inAf~bin
-- was a cause- of action'brought against a number of
realtors, a numbeflof’vendors in -- in é real_estate
transaction. The -- the party pdrchased the‘house, and
then they complained of termite damaée.‘ They éomplained of
this damage, water—intrusion damage after getting into the
house. | | o - |

And the Court Qeryvclearly stafed that the realtors --
defendant, Wheﬁ’you had an opportunity and -- to have the
home inspected and these'things wére‘poiqted out tb‘ydu,l
that that's -- you'~~‘you’can't support -the causes of
action of frahd, negligent misrepresentation against the
realtor vendors.

‘I'Ve.also cited in -- in the brief, Your Honor,
statutory provisions which indicéte that thé homeowner
themselves taken on a'statutor? responsibility to complete
inspections of the propeﬁty that they areApurchasihg, not
-- not the realtor. There's simply been no evidence that

the defendant realtors had any knowledge of a specific item

14
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14
that was defective or that they wiéhheld or —- or tried to
not work with both of her clients to -- to pursue --
proceed with this prbperty transaction.>

Now, I'd briefly just like tobclose by going over a

few of the things here that counsel has -- has provided in

opposition two affidavits, one from Carlton Segars,'the --

their expert; and one from Mr. Malejko. And -- and these

affidavits are much more in-depth than the opportunify,

" when T deposed both of these individuals. And I think it's

impofﬁant for the Court to understand what we're faced with

~when I received your -- just this week the affidavit of Mr.

Malejkovand -- and -- last'week, the filed affidavit of
their'expertQ'
© And I -- I've given the Court a -- a -- an'exéerpt of

this. This is the Raymond Malejko.deposition. It was

August 26th. 1It's on -- I'll just start on page 76. But I

just want to briéfly'highlight a couplé of these things.
"All right. Ybu knew that Ms. Lopér was a dual
,agency"'~f—' . | |
THE COURT: Okay. When you-—— when you reéd, you read
faster. And it geté a.little bit too fast.
MR.‘ANDERSON: I understand. Ali right.
THE COURT: And everybody does it. That F—vit's
completely and totally normal. Jﬁst read a.little bit

slower that Ms. Nevers can make sure she gets it down

15
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correctly, piease.
MR. ANDERSON: Okay.
"ATl right. You knew that Ms. Loper was é dual
'agent with this matter? |
"Yes.
"ih fact, you signed the‘dual—agency agreement;
did you not? | |
"I did.
"You -knew that she was repreéenting Mr. Corley as
well, regarding.this home?
,"Yeah}
"And had a full duty of disclosure, as far as the
conaition of ﬁhe‘home? | |
:"I‘m.sorfy?
""She héd a full duty of disclosure. In other
words, if she.knew that the roof was leéking,’She
~needed-tolteli ybu that, rigﬁt?
"Yes.
"All right. You -- do you know any knowledgéu
Vtodéy’that she didn't shére with‘you something
-that she knew about?
"I don't 'know. I doﬁ't know.
-"Well, you sued her in thiékéase. What did you
sue her for? |

"I don't know."

15

16
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16
MR. ANDERSON: Then, if you go on to the deposition on
100 [sic]:
"Do you think that Ms. Loper had ahything to do
with hiring that particular foofer?
"I really don't know. But I know that she gave
the names of other'roofers‘—— or the names of
other inspectors."”
On page 121:
"Well, as we sit here today, do you have any
understanding of what.you're suing for? |
"I don't know.”
Okay. On page 142:
"All right. What are you claiming Ms. Loper or
NextGen Realty did that was not per your
instructions, you or your wife's instructions?
"I don't know.
"What did you claim that she did not disclose to
you as it relates to this property that she knew
or that NextGen Realty knew of?
"This is all lawyer stuff. I don't know. I
don't know.
"Well, tell me: AS you sit here today, what do
you want Ms. Loper to do to make you whole?
"I don't know."

Okay. So you go to 150:

17
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17
"All right. Do you know anything that Ms. Loper
or NextGen -- as we sit here -- was she trying to

keep something from you or was she trying to-

steer you to Mr. Mooneyham because he was not

going to do a good job or was going to give you a
passing grade? I'mean, dovyou have any evidence
of that?

"I don't know.

"You don't" -- and the question -- "you don't
know. Does anybody know?

"I don't know."

On page 155:

"What false and misleading statements were made

by NextGen and Ms. Loper?

"I don't know.

"You don't know. Would you have written them
down somewhere?

"I don't remember. I don't know."

On 156:

"Are those items listed A through H, do -- do
they total $62,0007?"

And here, we're talking about a -- a discovery

response of 62.

"I don't know.

"All right. Ms. Loper, I'm assuming, took the -

18
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word of your home inspector and the word of Mr.

Corley that the repairs were made to your home to

your home’s>in$pector's satisfaction, okay? If
she took that at face value, do you have any
information that -- are -- are you aware of any

information that she had any knowledge about that

.that was false or that -- that they hadn't made

repairs?
"I don't know. I have no idea. .I don't know."

Again, on page 157:

"Do you have any reason to believe NeXtGén_Realty‘

or Ms. Loper suspected any of the information she

- was tellingvyou was false?
"I dbnft’know."”

' On page 161:

"Okay. All right. Let'é go_fé the hext cause of
action, then, as to NextGen>and Lopef, breach of
contract. What contract did NeXtGen'and Ldper v
breach With‘you -- with you, youf wife, and

daughter? What' contract did she breach With~you?

"The attorney filled this out -- did this. I

don't know what these terms mean.
"You don't know what these terms mean?
"No.

"What terms, breach of contract?

18

19
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"Yes.
"You don't know what breach of contract means?

"No.

- "Were you ever in the service? i

"No, sir.
"So wOﬂ,Qon.ﬁ w:o{ what contract we're nmwwwu@
about. You know -- you don't - woc know SSMﬁ
the term contract Bmmsw or agreement?

"Yes.

"Is there any agreement that you had with Ms.

Loper or NextGen that %on feel was breached? "
"I don't remember."

And finally -- well, I'l1l - ozm_lw.ﬁio.ln.dso

additional pages -here. .  175:

"You smhm,n:m sole person to enter into that .-

contract. Your wife aHa5~ﬁ~ did she?

"No. She didn't sign any of this.
"All right. In fact, she didn't sign the
purchase agreement either, did she?

:H.Qoz.ﬁ know. She might have.

"Well, let's look at the -- designated in
Paragraph 2, if you look at Paragraph - I-mean,
correction -- Exhibit No. 2, the designated-

agency agreement, that's your ‘only name and your

signature. The dual-agency agreement is only

19

20
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20
your name and your signature. And the contract
of sale, which is for this particular property,

if you will bear with me a moment -- let me find

out which exhibit it is -- which is Exhibit No.

7, it's just you and Mr. Corley. So cne of these

contracts have your wife listed; is that

correét?"

"She's not on there, but we bought it together.
"i'm sorry. I couldn't hear.you.

"She's not on there, but.we purchased the _ -
preperty together.”

On 70 -- 177:

"Well, let's look at the seventh cause of action,
then, because it lodks as‘if-we were the only
ones that you're claiming breach of contract
accompanied by a fraudulent act. 'Because I'm not
aware of any contract with any other plaintiff
with my client. Okéy? So the breach bf contract
accompanied by a fraudulent.act -- what act did
NextGen Realty or Ms. Loper do that was
fraudulent?

"I just don't think that she represented us the
way she was supposed to. TI.don't know. I'm
sorry. I don't remember.

"Okay. Paragraph 86 says" -- and that's looking

21
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at the complaint -- "NextGen and/or Loper had 'and
maintained a fraudulent intent relating to tﬁe
breach of contract. 'DO-you know what -- do you
have any evidence or can you explain any of fhat?
"No. I don't know.

"Okay. Paragraph 87, it says: NextGen and/or
Loper committed and engaged in fraudulent acts

"I have no idea where you are.

"It's page 14 of 37, Paragraph 87. It states:
NextGen and/or Loper committed and engaged in
fraudulent acts.accompanying the breach of
contract, as enumerated elsewhere, herein
including but not limited to advising plaintiffs
to éroceed with the purchase of the property,
knowing repairs had not'béen properly performed.
Do you see that?

"I don't know what it means. I don't know.

"So you don't know what that means?

"No . "

21

So, Your Honeor, as far as Mr. Malejko, his déposition

went on and on. And that -- that's not all. I -- I only

highlighted for the Court my portion of the deposition, not

Mr. Lybrand's or -- or —- or Mr. Driggers or the other two

party defendants at that particular time when the_"
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deposition was taken.

I'd like to briefly go over with the Court Carlton
Segar [sic], Jr., affidavit. And that's Carlton Segars --
S-e-g-a-r-s -- Jr. His deposition wasktaken on April 3rd.

And when I got to the deposition,'I asked Mr. Segars
is he ——'if he had read the complaint, and he had not. . And
I provided him a copy of the complaint that morning.

On page 5:

'"Okay. Have you completed your investigation as
it relates to what you have been asked to
accomplish with this?

"Barring any further new information, I believe I

have.

"What's the opinions™ -- on page.13 -- "what's
the opinions you have reached'——Arendered" -—
excuse me -- "what -- what's the opinions you

have rendered as it relates to Mr. {sic] Loper's
work on this matter?

"The opinion I have come-to is that she did not
exercise reasonable care and diligence in her
fiduciary duties to the Malejkos.

"Okay. In what way? What's an example of why
she did not? What did you base that assumption
on?"

He goes on -- "She had a duty to disclose items to
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them, anything that she knew about. And it appears, after
briefly going through the information that you've provided »
me‘this morning" -~ whiCh was the complaint -- "it's my

understanding that she was acting as a dual agent, I have

not seen the dual-agency property. If y'all have that, I'd

like to see it.f
All fight. I went on to question him:
"Did you review the work file that she has --
that,éhe maintained on this case?
#Né, sir. I have not seen her work file.”
On page 20: ‘ . “
"Weil, what did she -- are you trying to‘téstifyA
inimély that she did not disclose everything she
knéw about this pfbpeftY?
,AnsWer: "From the information that. I had>read in
thé»depésitidn that she-had given, it‘did not
appear'——’it appeared that tﬁere-were some |
issues. I don't have the doéumentation righ;
here to cite Specifically."' | |
Quéstion: "But if we sit“héré today, you don't

. know what that is?

"The'form that I fead, the information youA'
pro&ided me here with ---
"Let's be clear on what infofmation I provided

ydu. I gave you a copy of the complaint ---
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"Yes, sir.

-~- summons and complaint this morning.

"Yes, sir.

"But could;I_——-becauée I had asked you whether
or nof you -- whether or not you -- that - you
had read that or not. |

"And I hadinot.".‘

On page 35:

"Aﬂd you have'seen her.real estate file?

"No, sir;' |

"And would éeeing her real estéte file perha§§ 

change any of your opinions in this matter?

"It may'or may not. I have no idea until I see

it.

"Do you plan to reviewAher real estate file?
TnIf yfaii need me to‘review that real éstate
file, I'11l be happy to go through it.

‘"This is my only opportunity, Mr.. Segafs, tolget

‘an understanding of what you're going to testify

to at trial in this matfer.

"Yes.

"And if you are identified ‘as an expert to
testify as to standard of care, I want to make
sure that we've gone through everything that

you're going to testify to. Do you understand
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that?
"Yes, sir.
"So as we sit here today, you have indicated that
you feel that she breached the standard of care
as it relates to a dual-agency agent?
"Yes, sir, subject to any new information.
"Is there any other item that you're going other
than testify to as it relates to NextGen or Janet
Loper‘as a licensed real estate professional?
"Not that I know of at this time."
Finally, on page 40:
"Is there anything wrong with this contract that
you're looking at, Exhibit No. 7?" -- which was
the purchase contract.
"Not that i know of. I'm not an expert in
contracts.
"Okay. So you won't be rendering any testimony
as it relates to whether or not this contract is
appropriate or not?
Answer: "No, sir."

Your Honor, we have sufficiently briefed through the

various causes of action in this matter extensively. And
the briefings were done with the evidence that was on hand
at the time. Since that time we've gotten two affidavits

that have gone into great detail regarding -- from Mr.
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Malejko and Mr. Segars.
Mr. Malejko that was provided this week, I think, is-

telling that -- on Paragraph 18 of his'paragraph,’he says

~ -- he states: "I believe the actions and inactions of Ms.

Loper that I have descrlbed in this affidavit constitutes
bad conduct by her, but I don't understand exactly how each

supports- the legal causes .of action ralsed in this action.

I'm not an attorney and do not understand how the facts

support the elements of each of these causes of action."

But yet‘when I was asking him speéifically time and

‘vtlme agaln to respond and prov1de these things, he could

not do 'so. He did not know -
So we.would respectfully ask the Court to grant our
motion for summary'judgment And‘we'd futther ask the

Court to -—-to -- to note that the two aff1dav1ts that were

]prov1ded here within the last two weeks were made in an

attempt to -- to delay the process or to cause additional

'depositions_to be taken. - And we'd ask that they.not be

considered.

THE COURT: All right. Mr. Bullatd?

MR. BULLARD: Thank you, Your Honor. I think it bears
some merit to discuss a little bit more the underiying
facts of the case. I -- it's a complicatedbcase. And T
think it's a complicated = that complicates as our.causes

of action and the facts supporting it.
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But as -- as you've heard, the Malejkos came_in

January of 2014, put an offer on this house, and a home

inspection done. The home inspeétor recommended that the

roof be checked by a licensed roofer and that the HVAC

system be checked by licensed HVAC inspector because the

- home inspector was not making any, you know, warranties or

any -- he wasn't making any opinion or having any opinion
on the roof and the HVAC. He said, ;You need to get
somebody -- contractors that are licensed to do that work
to check it for you and give you -- you know, givg'you the
yay br nay on it." |

So they looked at the home inspection and backed out

- of that deal. The seller agreed. They signed a waiver --

or not a waiver, but a release of the contract. And the

Malejkos went about looking at other houses.

While they were looking at other houses, they :saw that
Mr. Corley, the owner of the house, was making some of the
repairs that -- or appeared to be to them -- he was making
some of the repairs that were in that January home
inspection.

So in March they come back. They're interesﬁed in the
house still. And the enter into a new contract. lAnd as
part of the new contract -- I think the first one was an
as—is contract. The second was -- had a repair addendum;

said seller is going to repair all the items that were
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listed in the home inspection. So this one's a little bit
different in that he's going to make repairs -- everything
that was identified.

But again, we have the need for a roof inspection and
an HVAC inspection. And that sort of, I think, causes some
of the issues here. What Mrs. -- what the Malejkos are
saying, at leést partly, is Mrs. Loper brought the roof --
not the roof inspector -- but the HVAC inspector. Said,
"I've got a guy. He'll come in. He's good. He's great.
He's a great guy."

And vae got deposition excerpts from her testimony,
the Malejkos' testimony, and -- oh, sorry -- both of the
Malejkos testifying that that's what she told them: "I've
got a guy. Don't worry aboqt it. He's a good guy. He's
the best guy."

So they rely on her. They've got somebody coming in
and doing HVAC. The seller brought the roofer to‘the site
to repair a leak that was noticed in the inspection report
in January. So there's a roofer on site to do this work.

Mrs. Loper is there while the guy is there to do
repairs. And while he's there doing repairs, say -- "Well,
you check the roof. Make sure everything's okay up there."
Essentially, "Do an inspection for us."

He says, "Fine." And he does it. And he says,

"There's nothing wrong with this roof. You got a great
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roof here, except for this stuff that I'm working on. I'm
-- I'm repairing those leaks. But otherwise, you;got a
great roof, nothing to worry about."

And so he makes that represéntatibn. And then Mrs.
Loper_continually makes that representation to my clients:
"You got a great roof Here. It's a great roof, nothing to
worry about. He's.inspected it. It's finef"

The issue§ we have with regard to those people is it
turns out the roofer's not licensed personall&. Mr. .
Humphries isn't licensed. And at the time he did;fhis

inspection, he'd never done one before.

And he says -- testifies -- and again, this -- that's
part of the stuff I've handed up to you -- in his
deposition: "I've never done one, and I haven't done one

since for a real estate transaction. No one's ever asked
me to do this before.™

So what we're saying is Ms. Loper breaghed her duty.
And that's what Mr. Segérs says. And that's the ﬁacts that
are in Mr. Malejko's affidavit, is: I think what:she did
by asking a guy she'd never met to do an inspection without
knowing his credentials was a violation of her duty.

‘And that's what Mr. Segars says. And that's what Mr.
Malejko says. And that's what Mr. Segars said inghis
deposition. And I'll be happy to read,those.portions of

his transcript. This is not new information in these -- T
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mean, in these affidavit. This is stuff culled from the
transcript, really to give the judge that might be hearing
this motion a shorter version of what happened. Because
Mr. Malejko's deposition is four days long. And it's
hundfeds and hundreds of pages.

But the same with the HVAC guy: He goes in. He
looks. Now, he observes a hole in the one of the duct --
in the duct work in>one of the aucts. And there's an duct-
work line that's down. And he tells the Malejkos, "There's
a hole in the duct work,'and there's a line dpwn."v

Now, in his deposition he tells us, ?Weil; I thought
én animal had made those holes."

And I said, "Did you tell anybody that?"

""No, I didn't tell anybody fhat."

It turns out the HVAC inspector is not licensed. He's
been sent a cease and desist letter, which is in the
materials that I gave you, from LLR saying, "Don't do
inspections. Don't do this work. You're not licensed.”

Mrs. Loper testified -- again, this deposition is in
the materials I've given you -- testified, "I never asked
him if he was licensed. I never ask anybody if they're
licehsed. I just assume they're licensed."

So she's recommended an HVAC inspector who's not
licensed and who does a substandard job. Now we have

learned, since they moved into the house -- again, that's
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part of the materials I've handed up to you -- that there
were animal feces in the.duct wofk and it blew into the
house for several months before they got a qualiffed HVAC
guy out there to tell them, "You've got a problem{ This
stuff needs to be replaced. You've got feces and who knows
what else blowing through your house."

The roof, after they move in, leaks. And it continues
to leak. And it leaks so much that it -causes mold to form
in certain-areas of the house, which Mr. Malejko is
allergic to -- particular types of mold, peniéillium being
one of them. And he suffers health effects because of
that; had to go to a doctor. And~the‘docﬁor has indicated

that he needs all this treatment, other than what he's had

so far. And so that's a major part of what we're suing

about.

But there are other things in the case. And it's -- I
think the underlying or the overriding issue is the
Malejkos did not have -- or didn't have enough information

about the true condition of this house. And the reason

* they didn't is because of Ms. Loper and others. Because

the home inspector told them to do things, have iéspections
done. |

And they did them, and they were assured repéafedly
about how good these guys were by Mrs. Loper. I won't get

into the other defendants, since they're not part of this
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motion. But she said, "You got a good roof there; It's a
good roof." But again, she didn't check the_guy. She
didn't know his qualifications.

And she asked him to do it and did not tell -- that's

-the impbrtant thing -- did not tell the Malejkos, "Look, I

don't know anything about this guy. I don't know whether

he's doing a good job or not. You can go and get énother

guy if you want to do it.”

I mean, there's testimony to that effect, again,
passed up to you, where they say, "She never toldhus'wé
should go get somebody else.”

Again, we got an HVAC guy. He gives them a report.

He doesn’'t tell them that there's a potential problem with
animals inrthe duct work. He doesn't meptién it tb'anyone.
Had they had,this information -- that the roofing guy wasr
not licensed, that she didn't know anything about his

credentials, that the guy that's deing your HVAC is not

:licensed --- they would've made sure they had some people
that were licensed doing that -- or at least had another
one -- I mean, they -- they keep -- the -- the -- the

defense continues to posit that théy should've had these

inspections done or they should've had it - they did have
inspections done. They had a roof inspection and an HVAC
inspection done. But they say they should've had another

one done.
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But why? They're being assured by their reaytor that
these guys know what they're doing, being assured that the
roof is great, and the HVAC inspector is great, wﬁen-it
turhs out, neither one's licensed; one's never done one
before -- the roof; and the guy in the HVAC saw aéimal
issues and didn'tvreport them -- have led to problems for
the Malejkos. ‘

But beyond that, let me first state -- because it's
been mentioned that Mr. Malejko is-a real eétate agent.
Mr. Malejko has a real estate license in New Jerséy; And
he'é not sold more than three houses, and they aré5all
relatives so he coﬁld get, you know, some-commissidn or
they could get some reduction in the price: |

He retired on disability after ‘working 20 yeérs as a
garbége man. That's what he did. He was a garbaqé man.
He's on disability now from New Jersey for being a garbage
man, not a realtor. He's not a realtor.

THE COURT: Well, he —---

MR. BULLARD: He has ---

THE COURT: --- is a ---
MR. BULLARD: --- a real ---

THE COURT: --- licensed real estate agent in New
Jersey, right?
MR. BULLARD: Right.

THE COURT: And he ---
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MR. BULLARD: To ---

THE COURT: --- got a cut of this commission on this
house, right?

MR. BULLARD: He did. Buf from 20 years ago. But
again, Ms. Loper testified in her deposition: "That
doesn't relieve me of my duties to him and my duties to
disclose things I know and to represent him" ---

THE COURT: Well! I ——-

MR. BULLARD: ——; "my fiduciary" ---

THE COURT: Where's the evidence that she knew
anything thaf you just said?

MR. BULLARD: That -- well, it's -- it's -- it's an
omission or a failure to vet the people she's reéommending.

THE COURT: So the answer is: There is no evidence

-that she ‘knew anything negative about that roofer or the

heating and air guy?

MR. BULLARD: No. And that's not what we're claiming.
We're claiming that she didn't exercise her duty to make
sure that those people were properly qualified. And that's
what Mr. Segars says. |

THE COURT: That's what ---

MR. BULLARD: Thaﬁ's his ---

THE COURT: --~ Mr. Segars says in his affidavit.

MR. BULLARD: That's what he says in his -- I'll read

his deposition testimony if you'd like. I mean, I
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understand there -- every deposition, there are qﬁestions
by counsel and there -- you know, cross-examination. So my
understanding is at summary judgment, it's a scintillé of
evidence and, if there is evidence to support causes of
action, that -- that we should be‘able to survive it.

I'll -- I'll be happy to read this. This is my
questioning of Mr. Segars at his deposition:

"Is it customary for a realtor to recommend

inspectors to their clients?

"Yes. Typically™ -- I'm sorry. I'll read

slower. "Typically, we tell the agents, when

we're going through the classes, not to recommend

one specific person, but to provide them with a

list of people that they can choose from." |

So ——vand we have, like I said, deposition excerpts up
there and affidavits to the effect that Mrs. Loper brought
people to do the inspections -- didn't vet them -- brought
them; didn't give Malejkos choices to pick from.

"In that list of people that you suggest" ---

THE COURT: I mean, what -- what -- where -- where
does the law require a duty for the -- a real estate agent
to give them anything? 1It's their house. If they want to
buy it, why did they not have the obligation to go figure
out who to use and who not to use? What -- what imposes

the duty of the real estate providing the buyer or the
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seller with any inspector at all?

MR. BULLARD: I don't know that there is a duty.

.when you assume that duty, you must not exercise it

negligently.. She assuméd the duty ana brought these

people. | |
THE COURT: . Okay.
MR. BULLARD: "In that list of people that you-
suggest that they choose from, should these
individuals bé liéensed to .do the work that they
are being recommended for? .
’"Yes, sir.
"is Ms..—— if Ms. Loper reéommendéd an expert to
perfqrm an HVAC.inspection on the-house,'woulq
that have Viélated her auty of care if he wés not
licensed? : |
"If she recommendedjone indi?idual;videally, she .
should ﬁave presented them with a choice,’a ;ist,f
as I ménticned,'not just one specifié person.
"If she_reéommended someoneZWho did not hold é
license to perform an HVAC inspection, wOula that
.have violated her duty of care?
"If she knew that person was not licensed.
"Did she have a duty to determiné Qhether or nof
someéne she’é recommending is licensed or not?

- "That's what we tell the agents in training: to

"36
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be sure they check their licenses and make sure
they are qualified.

"So if, in fact, an HVAC inspector was
recommended by Mrs. Loper and it turns out he was
not licensed, would that have violated her duty
of care?

"It could have.

"By the same token, if a fellow came —; in this
particular case, let's say Mr. Humphries -- came
to do a roof repair, just to repair a roof, and

while he's on the roof, if Ms. Loper asked him

~would he mind doing an inspection while you're

here, is it proper for her to be asking someone

to do an inspection who she has juét met for the

first time, standing on the roof? .

"You could ask, but there's -- theé agent needs to
check and make sure that the person that is doing
that inspection is qualified to do that, to do
the inspection.

"And would you agree with me, if you just mef
someone for the first time, you wouldn't have an
-- any idea what their qualifications were, would
you? ;

"I wouldn't have any idea as to what their

qualifications were.

37
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"So you think it's okay for Mrs. Loper to go
ahead and recommend this guy do an inspection

that she had just met for the first time?

"Personally, I wouldn't do that.

"Do you think it's a viclation of her duty of
care to do so?

"Personélly, I do.

"If the roofer who did the inspection sent Ms.
Loper an e-mail that cOntainea a written
explanation of the work he had performed, would
it be proper for .Ms. Loper to copy that e-mail
intoba document and put her own letterhead on it,
purportiﬁg to be from the roofer, basically

creating a document that didn't exist, and then

handing it to her clients?

"I think that would be improper if she created a
document.

"Would it be a violation of her duty of care?

"I would consider it a violation of that.

"If Ms. Loper informed both the buyer and the
seller that the seller was exempt from filing --
filling out a property;disclosure form prior to
them contracting, would that bé a proper
statement for a realtor to make? I mean, this

seller was not exempted in any way unless the
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parties agreed to it in the contract, right?
"Right.
"So if she told them before the contract, 'Y'all
don't have to enter into a property disclosure
because you're exempt,' that's not proper, is it?
"Would she have known that they would not -- that

the seller was exempt? What would she be basing

"that on?

"Let me show you this. This is Exhibit No. 37.

It says 'Residential Input Sheet.' ‘It's dated

11/30/13, isn't it?

"Yes, sir.
"And it says 'Exempt from Property Disclosure,’
doesn't it?

"Yes, sir.

"So Ms. Loper had decided in November of 2013 -

that Mr. Corley was exémpt from filing a property
disclosure, hadn't she?

"That's what it appears.

. "And that's not proper, is it?

"No, sir.

"It's not correct, is itz

"No, sir.

"And it's a violation of her duty of care to tell

the seller and the buyer that he's exempt, isn't
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it?
"She's to inform them of what that property
disclosure is and tell them what the exemptions
are and, if they meet them, theﬁ mark this
accordingly.
"But they didn't meet them. The only one they

met is that the voluntarily agreed to accept one,

right?

"Yes, sir.

"Now, if Ms. Loper was aware that the person who
lived in the property-from 1989 to 2010 was the
mother of one of her friends, should she have
disclosed that .-to the buyers?

"If she was aware of that person that lived
there?

"If she was aware that -- if there was
information available from the property owner --
because we know that Mr. Corley didn't live there
-- but the person who did for the past 20 years
was the mother of a friend, shouldn't she tell
the buyers, 'Hey, I know who used to' live here.
We might be able to ask her some questions'?
"That might be some useful information to pass
on, that you know more about the property.

"Would it be proper to withhold that information
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from the buyers?

"If there were -- if there -- if there was
information in that knowledge that she had of
anything wrong with the property, material
defects or anything like that, then she would've
had prior knowledge of it and she would need to
disclose that.

"But her knowledge of the fact that the prior
owner was living with their daughter and that she
knew the daughter, she should have brought that
to the attention of the buyers or at least |
mentioned it to them?

"Yeah.‘ If -- that would indicate that she knew
about the property and was familiar with it'.:
;Knew something about the history of the
property, right?

ﬁYes, sir.

"That would've been a violation of her duty of
care?

"Yes, sir. If she knew any issues with the
property that she should have -- had the prior
knowledge of, as you said, the history of the
property.

"Now, I think we saw that there was a dual-agency

agreement entered into January 2014, right?

41
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"Yes, sir.
"That's something they showed you today in your
deposition. I think we talked about the fact
that the January 2000 [sic] contract that the
parties signed terminated; is that right?
"Yes.
"And then, I think that thefe was another
contract, the one that you've been shown; which
is Exhibit 57? |
"Yes.
"That's the March 5th contract?
"Yes.
"And it looks like Exhibit 7. I'm sorry.
"Yes. | |
"In youf opinion, should a second dual-agency
agfeement have been egtered into when this March
contract was entered into?
"I believe the termination of that first

contract, that would -- and I would have to go

‘back and research this. I believe that that

would make the other agreements that were in
effect null and void. And I would -- I could be
corrected on that, if you will.

"Have the opinions you've given me to -- been

based on a reasonable degree of professional
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certainty?

"Yes, sir.

43

"On Exhibit No. 49 -- I believe the property-

disclosure statement is included‘in Exhibit 49,

isn't it?

"Yes.

"I think the original is over thére with the -

court reporter.

But on this proﬁerty—disclosure

"statement, there are three choices when the

- seller is asked about whether they know of

problems, aren't there -- yes, no, and no
representation == right?
"Yes, sir.

- "So if nobody has ever lived in thé“property;"”

they could just check no

they? |

"Yes, sir."

So I would submit to you
affidé&it and the information
how he believes Ms. Loper has
care, you will see that those
his deposition.

He may have testified to

don't necessarily support his

as to what I just read to you.

representation, couldn't

that if we read Mr. Segars
he has in his affidavit as to
violated her standard of

were testified to by him in

other matters as well ‘that
statements as well as they do

But again, that's dn issue
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of fact. That's something they can argue to the jury, they
can cross-—-examine him on.

But he has stated, as I read to you, how he feels that

~she's violated her duty of care. And again, it's not

always just a misrepresentatioﬁ. But in certain instancés,
it is.
| Ms. Loper said, "This is a three-year-old foof.' She
repeatedly told our_clients‘that. Again; I've ‘got the
deposition éites in here'—— not cites, bﬁt the actual pages
from her deposition where she says‘that and Where'the
Malejkos say that she said that.‘

‘Sh; éreated —;'Whén:tﬁeiroofer did his work -- and

that's part of what I was reading. And I apologize for

. just reading that,_But I didn't know a betfer way to do iﬁ,

But she created a document. She typed'a letterhead

that said "Commercial Services Company." . That was Dr.

Roof'sbfor -- .former name. She creatéd this doéument,

‘pasted words into it, and then put the wrong person's name

at the bottom, Thoﬁas Hamilton, and handed it to my client
and says, "Here;s your roofing letter."

4And my clients looked at it. And a couple days before
closing, they said, "Who's Thomas Hamilton?"

And she'said,'"Oh. Oh." And-then she forwarded him,
the e-mail that ——'that Mr. Humphries had sent hér at some

point. But they didn't know about that when'we filed the
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complaint. That's something that Mrs. Loper and Thomas
Humphries both testified -- testified to in their
depositions. We didn't know that she had done th%t.

‘But that's another overt act where she's trying to
mislead them and saying, "This is a roofing lette;*from the
roofer.”" She didn't say, "I created this."” And éhe‘didn't
-~ she didn't retract it until they called her on it. I
mean, that's -- I think that's ---

THE COURT: And did they ---

MR. BULLARD: --- the fraud -—-

THE COURT: =--- call her on it prior to the glosiné?

MR. BULLARD; They did.

THE COURT: And then ---

MR. BULLARD: But ---

- THE COURT: --- they went through with the cioSing?

MR. BULLARD: Right. Again, yoﬁ have to go back to
the fact that they're being told they had their inspections

done like they were told they needed to have. And-they're

" being told that the inspector is good; your roof is good;

everything's fine.

And what we're saying is: Ms. Loper breached her duty
by having -- asking this guy -- and that's what Mr. Segars
says -- asking this guy she ---

THE COURT: He doesn't ---

MR. BULLARD: --- had never ---
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THE COURT: --- ever ---
MR. BULLARD: --- met —---
THE COURT: --- really say anything definitively,

based on the testimony you just read to me.
MR. BULLARD: Okay.
THE COURT: I mean ~--

MR. BULLARD: Well --—-

THE COURT: --- it =-- right here in his deposition, he

—- they say:
""What's the opinion you have rendered as it
relates to Ms. Loper's work?" |
"Is that she did not exercise reasonable care
diligence in her fiduciary duties. |
"In what way?
"She had a duty to disclose items -- anything
knew about."
He never answers the questions.
MR. BULLARD: Well, that's what I was reading
Your Honor, ‘is I came iﬁ after those questions and
him follow-up questions.
THE COURT: He never ---

MR. BULLARD: And he ---

THE COURT: --- answers any of your questions
directly.
MR. BULLARD: Well, I -= I ---

and

she

to ydﬁ,

asked
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THE COURT: And he ---

MR. BULLARD: --- I understand ---

THE COURT: --- I mean ---

MR. BULLARD: --- you say ---

THE COURT: --- in thé amount ---

MR. BULLARD: --- that.

THE COURT: --- of times he says "yes" or "no" are --

are extremely limited in the testimony that you just read

"to me. So your clients knew that the letter from the

roofer was false prior to the closing and then still went

through with the closing.

MR. BULLARD: No. They didn't know it was false. She

THE COURT: Because it ---

MR. BULLARD: --- just said ---

THE COURT: --- wasn't false. It -- she had just
created it.

MR. BULLARD: Okay. Well, I think it's -- the -- of
course, the -- I think you understand what our argument is.
It was improper for her to create that and try and pass it
off as if it were some legitimate letter that had been ---

THE COURT: And the ---

MR. BULLARD: --- created by ---
THE COURT: --- your clients ---
MR. BULLARD: --- the roofer.
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THE COURT: --- still went through with the closing

MR. BULLARD: Yes, sir.

THE COURT: --- which they could have backed out at
that very moment and said, "We're not doing this. Time
out. Something's wrong. Give us our money back."

MR.. BULLARD: Ilsuppose they could've tried that. But
they were being assured that everything was fine, like I
said, and that the ultimate issue, even though -- I
understand your ruling on that and what you're saying.

THE COURT: I haven't ruled anything. I'm just ---

MR. BULLARD: Well ---

THE COURT: —--- talkingbthrough it.

MR. BULLARD: --- I understand -- I'm sorry. I
mischaracterized ---

THE COURT: I haven't -- I'm not ---

MR. BULLARD: --- it.

'THE COURT: --- I'm not -- I haven't ruled. I'm just
saying, you know -- I don't knpw what I'm saying. All
right. |

MR. BULLARD: - Well ---

THE COURT: But ~--

MR. BULLARD: --- I'm just -- I -- what I'm just
trying to say is ---

THE COURT: When -- when Mr. Malejko -- and I'm sorry
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if I'm saying his name wrongb~—~

MR. BULLARD: No. You're ---

THE COURT: --- deposition —---

MR. BULLARD: --- saying it fine.

THE COURT: --- is taken in April of 2016 -- excuse me
-- in April of -- is it 2015 or 2016 that his ---

MR. BULLARD: I think it's '16 for BApril. There were
some taken in '15. There were four different days.

"THE COURT: When Mr. Malejko's deposition is taken in
August of 2015 and September of 2015, I mean, he has no
élue why he sued Ms. Loper.

MR. éULLARD: Yes, sir. And if I may address that,

when you -- when you ask, I think they'll -- I thihk

- defense counsel will agree with me -- Mr. Malejkojis not

the most intelligent person, obviously.:  He was having very
much difficulty, such that we had to stop -- he had a |
doctor's note that.said: "He cannot be deposed f@r an
indefinite period of time till I can get him back medicated
so that hHe can sit for these depositions.” And hé came
back for a fourth day and did that. |

But when they asked him, you knbw; what's fraudulent
intent? What are fraudulent acts? What =--

THE COURT: They -- they say ---

MR. BULLARD: --- breach of ---

THE COURT: --- what is "breach of contract"?
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MR. BULLARD: Right. He -- what he's saying is, "I
don't understand all those legal terms." And I included
THE COURT: Well, I mean,.but they're éaying, "Why --
what is your issue with Ms. Loper?" And ---

.~ MR. BULLARD: Well ---

THE COURT: --- he —--
MR. BULLARD: --—- I don't ---
THE COURT: ~--- so my -- my question is: I'm trying

to figure out how the lawsuit againét Ms. Loper and NextGen
was even filed, based upon the information that Mr. Malejko
gave in his early depositions. .I'don't'even know how they
were named as a party, based on the plaintiff; who signed
the contract's,.own testiméﬁy in their depositién.

MR. BULLARD:'-Well, there's more:than just that
testimony obviously, Your Honor. And there's more
testimohy from Mr. Malejkb. There's four daYs‘ wofth of
testimony.

And again, I have included excerpts from his
deposition, where he does testify to things that he thought
she did wrong, although he couldn't phrase it very
logically, and couldn't -- I mean, he couldn't say, "This
is how she breached the contract; fhese were her fraudulent
acts; this is how she breached her fiduciary duty." He was

never going to be able to phrase it in those terms. But he .
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would say and explaiﬁ to them how she recommended_an
unlicensed HVAC guy. We didn't know he was unlicensed.

And he didn't tell us things, and she didn't give us -- she
just brought the guy. |

She didn't give us a choice. She didn't -- she didn't
check on him to see if he was licensed. And it furns out
he wasn't, and he didn't do a vety goéd job. Hé Qaé
negligent in his performance too.

And it's her fault for bringing this guy.- She brought
him; didn't gi&e us a choice. Didn't tell us, and didn't

THE COURT: Didn't ---

MR. BULLARD: =--- vet him.

THE COURT: --- didn't give them.a choice?

MR. BULLARD: Rigﬁf. She brought him in; said he's a
great guy. He gives them a clear letter and —--

THE COURT: And héw does that not présent them with a
choice? |

MR. BULLARD: She didn't -- well, I don't understand
your question.

THE COURT: Okay. I mean, we've all bought and sold
houses. We're all adults. |

MR. BULLARD: Oh, yeah.

THE COURT: We've ---

MR. BULLARD: Okay.
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THE COURT: --- all used real estate agents. . They
come in and say, "I think you should use Inspector XYZ."

MR. BULLARD: But she didn't say that. According to
the Malejkos, again -- according to the Malejkos, what she
said was, "Don't worry about that. I got a guy." And she
brings him out.

THE COURT: That's great. She -- she can go do that
if she wants to do that. I have real estate agents tell me
that all the time. And I say, "I'm not using that person.
I don't want them. This is the person I'm using to inspect
my home."

And they have -- and -- and where, under their
contract with her, does it say that she is an inspector or

they have a right to rely on what she says in regards to

“inspections or who she:recommends_or anybody else? I -~

I'm —-—~

MR. BULLARD: Well —-

THE COURT: --- pretty sure theAagency contract says
the opposite of that.

MR. BULLARD: Well, the law in South Carolina is a
realtor owes a fiduciary duty to their client. And ---

THE COURT: Right.

AMR. BULLARD: --- if they know information and they
don't disclose it or if ---

THE COURT: And name —---
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MR. BULLARD: --- they under ---

THE COURT: --- something that she knew that she did
not disclose ---

MR. BULLARD: All right.

THE COURT: --- that you can prove. '

MR. BULLARD: That I can prove. All right.  The
seller of the house was Todd Corley. The previous owner
for the last 20 years was Clementena Garvin. Cleméntena
Garvin's daughter is Lori Corley, who's related to Todd.

And they are very close; they talk every week. They
have -= they text. I mean, this is from Todd,Corfey's
deposition and her deposition. They text; they talk to
each other on the phone. They see each other personally.

All right. So they know each other. They're related
to each other by marriége. Todd's the owner of tﬁe house.
Janet Loper knows Lori Corley. She used to work for Lori
Corley; They all know each other.

Janet Loper doesn't disclose to my clients, "I‘know
Lori Corley." Her mother'owned thié house for 20 years.
She has power of attorney over her mother. Her mother
lives with her. And she's been dealing with this house --
you know, dealing with repairs and trying to sell this
house for several years.

She's not the seller. She doésn't represent'her. But

she knows all this information and does not disclose it to
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my clients. They could've called Lori Corley, found out
more about it.

THE COURT: What about that, Mr. Ande;son?
MR. ANDERSON: Your -- Your Honor, I -- this is, again
-- she knew Lori Corley. Lori Coriey was Corley

Enterprises that was a part of this suit. It's her

“husband's company."They have since settled out of this

suit.

But there's no evidence that -- that - that was
somehow wifhheld from Malejkos on -- in an intentional
basis. Ms. -- Ms. Loper was originally contrécted-by Todd

Corley-to market their home. Then the Malejkos see the
sigﬁ out fronf} contact Ms._Loper,'and ask whether or not
shé.caﬂ,reprééent them. |

And she asked them, "Do you have a realtor?"” They had
a realtor at that £ime. And';— and‘they,wantéd Ms. Loper
to be their -- their realtor. They had'a‘;ealtor with the
Mungo Home hoﬁse that they purchased_and then got out of

because of alleged mold issues in that home, of which they

didn't disclose to Ms. Loper that inférmation,‘which Ms.

Loper may have said -- suggested to them, ﬁWell, why'don't
we have a -- a mold inspection done with this? If you're
allergic to it in that hoﬁse and you got out of that
contract, why dqn'tAwe do it with this housé?f

So she didn't -- there -- there's no evidence that
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there was -- that —- that Ms. -- the previous owner of the

“home or that Ms. Corley had any issues with the home.

There's no evidence of that.

And so that's just a -- a ——’you -- or, you know,
there's no duty to tell everybody that you know in -- in

THE COURT:V So -=- so ---

MR. ANDERSON: --- that -~ that ---

THE COURT: --- under your fheory, if a realwestate
égent knowé who the past three owners Qf the house are,
theyihave a duty to tell'everybody;that_information?

MR. BULLARD:  IFm saying in a case —f¥

MR. ANDERSON: -Well, T ---

MR.aEULLARDE '--- where ---

MR.: ANDERSON: --- I'm not ~-—-~

' THE COURT: Hold on. |

MR. BULLARD: Oh.

MR. ANDERSON: -~-- aware ---

THE COURT: I'm not ---

MR. ANDERSON: --- of any —---

THE COURT: --- saying ---

MR, ANDERSON: --- statute ---

THE‘&OURT: --- I'm not -- I mean -- I mean,?I'—- I
mean, that's the plaintiffs' theory. If they -- ifmean,
under -- under that theory =- I mean, the Malejkos could've
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gone on public record and determined who the previous
owners of the house were and contacted them_themsélves.

MR. BULLARD: But ---

THE COURT: - Where is the evidence that Ms. Loper knew
-- and I mean knew -- that there was socme defect in the
house and she failed to disclose that to the Malejkos?

MR. BULLARD: We're not arguing that she knew there

was a defect in the house and failed to disclose it.

THE COURT: Because she didn't.

MR. BULLARD: No. We're ﬁot arguing that. That's ---

THE COURT: Right.

MR. BﬁLLARD: -—-- not our claim.

THE COURT: Your argument is tﬁat it's this omission?

MR. BULLARD: Wéll, there are some omissions and soﬁe
commissions. Again, failure to vet peoplevthat>she brings
to the house and does not reéommendr——— |

THE COURT: Okay. We're not -- we're not on that
issue.

MR. BULLARD: Oh, I know.

THE COURT: We're -- we're on --—-

MR. BULLARD: But that's ---

THE COURT: --- the -- we're on the prior owﬁer -—-

MR. BULLARD: Okéy.

THE COURT: --- who's the —---

MR. BULLARD: Well, if they ---
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THE . COURT: —-- sister of somebody or whatever.
MR. BULLARD: Well,‘I know it's complicated,fYour
Honor."And - o
THE COURT: it's not complicated.
MR. BULLARD: It's -

. THE COURT: This is}—— this is a very simple case.
This is not complicated. - I'm not making it compliéated.
The issue that we're on is: You just stood up and said;
Ms. Loéer knew that Lori Corley, who is.related'tq Todd

Corley by marriage and their -- her mother was in the

house; Ms. Corley héd'power of attorney over that person .

and knew about all the prdblems with the house.
And you never said Ms. Loper knew that.. BUt,you
opined that Ms;'Loper knew that information and should have

told the Malejkos so that in somehow, they can reach out to

‘Ms. Corley to determiné issues that were ultimately

‘discovered in an inspection that the Malejkos decided to

buy the house on anyway. It's not~complicatéd.

MR. BﬁLLARD: I'm-—- I'm éorry, sir. I -- I'm not
exactly saying that. What I'm-saying is: Thek—— that the
-- during the time of the purchase of this house,-ﬁhé -

THE COURT: Which -- fhe first or the second time?

MR. BULLARD: There is only one purchase in March.
They backed out of the first one: But the ~-- |

THE COURT: Right.
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MR. BULLARD: --- whole -- the whole -- the whole ---
THE COURT: I mean, but the -- the ---

MR. BULLARD: --- time period.

THE COURT: --- clearly, the knowledge‘that they

gained in the first purchase that they backed out of is
imputed to them when --—-

MR. BULLARD: Yes.

THE COURT: --- they go to buy it the ---

MR. BULLARD: Yes, sir.

THE COﬁRT: --— second time.

MR. BULLARD: Yeah. I'm not -- I'm nét saying that.

THE COURT: Right. |

MR. BULLARD: I'm -- I}m just saying that throughout
this process, from the fifst contract to the second and the
ultimate closing, the Malejkos are being told by their
agent, "Mr. Corley doesn't have any information on the
house. He doesn't have to give you any information on the
house." So basically, you're gbing to have to rely on this
home inspection.

And so the home inspector says ybu got to get these
other inspections. And they -- she bringsAthdse people to

THE COURT: Right.

MR. BULLARD: --- them and doesn't vet them. And she

doesn't say, "By the way, I know who used to own this
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house. We can give her a ;all. She's the one that called
-- you know, she called me while she wés trying to buy it
for -- I mean, sell it by owner. And she's the oné'that
recommended Todd contact me. So I cah put ydu in touch
with her.. You can" --- | |

THE>COURT: .Do you thiﬁk she has a duty to do that?

MR. BULLARD: I think she has é-duty to diéclpse
because it's'matefial -~ the condition of the house is a
matérial item inrthis case. And she's telliﬁg -- "The
seller doesn't know anything about it, but I know someone

who does. i meah, I know someone. I used to work for her.

We know" ~——-

THE COURT: And —-=

MR. BULLARD: --- "each other."
THE COURT: --- and so where is -the evidence that Ms.
Loper knew the previous -- the,conditidn of the house?

" 'MR. BULLARD: Nothing -- there's no evidenceﬁtﬁat she -
knew the condition of the house, only -
THE COURT: _Okay. |
‘ MR. BULLARD: ———.that she kﬁew this érevious owner,
who --- | |

THE COURT: So —--

MR. BULLARD: --- who you ---—.
THE COURT: --- anything ---
MR. BULLARD: --- could ask —--
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THE COURT: --- that we could've all gone and looked
up on public record and discovered?

MR. BULLARb: They couldn't have discovered Lori
Corley's connection with it because it was in hef -~ her
mother's name, Clementena Garvin. And Clementena Garvin is
not someone that they would've been familiar with.

I mean, it's a simple matter of she's got knowledge

THE COURT: So if a real estate agent knows that
somebody knows something about a house, they have an
obligatioﬁ to tell their client that? That's ---

MR. BULLARD: I think ---

THE COURT: --- that's the theory that you're asking
me to put forward as law in this stafe? That's ---

MR. BULLARD: Well ~---

THE COURT: =--- like -- I mean, I remember Rhett
Wolfe, Rhett Wolfe, who boughtband sold every house I've
ever owned. I mean, he would say, "I remember when Suzie Q
used to live in this house." He would say, "My daddy built
this house."”

I mean, but how is -- are we putting a duty on real
estate agents that if they know who the previous owner is,
they have an obligation to inform the buyers?

MR. BULLARD: I think, under the facts of this case,

if -- again, I think we agree a realtor has a fiduciary
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duty. And if it's a ---

THE
MR.
THE
MR.
THE
MR.
THE
MR.
THE
MR.

THE

MR. BULLARD:

COURT:

BULLARD:

COURT:

BULLARD:

COURT:

BULLARD:

COURT:

BULLARD:

COURT :

BULLARD:

COURT:

Well,lclearly -——-
-—-- material ---
--- a realtor has a fiduciary duty.
Yeah.
We ---
All right.
--- 1 mean ---
So she's —---
- that'sv——-
--—- to put ---
-—- the law.

She's supposed to put her interests

about that of her clients. So if her clients don}f”have

any information, but she, readily available, knows here's

someone that does, she just ---

THE

MR. BULLARD:

THE

MR. BULLARD:

THE

COURT:

COURT:

COURT:

And what's ---
--- does not ---
--- the proof ---
j— disclose ---

What's the proof that Janet Loper knows

that Lori Corley knows about something about the house?

MR. BULLARD:

THE COURT:

MR. BULLARD:

That she knows about the house?

Yeah.

61

She says she does. She knows that she

62




10
11
12

14

15

16

17
18
19
20
21
22
23
24

25

62
was trying to sell it by owner. She knew that she was
taking care of it because her mother had moved out and her
mother was - living with her. |

THE COURT: Okay.

MR. BULLARD: I mean, that's the information we're
talking abéut.

THE COURT: That's nothing.

MR. BULLARD: .That's not hothing.‘ It's the previbﬁs
owner, who's lived there for 20 years, who éould fell you
who put the foof on,‘th-—— how --r

THE COURT: I mean, all those ---

MR. BULLARD: 'r—f how is ---
THE COURT: --- are assumptions. " Those are all
assumptions. I méan, did ——‘hastori Corley given a

deposition where she says, "These were the 27 thiﬁgé Wrong .
with fhe house énd I told Janet Loper all that
information"? o
MR. BULLARD: Nd. >No. Ahsolhtely not. T won't.say.
ﬁhat; |
| THE COURT: Has Léri Corley given a deposifién that
says, "I knew-everythiﬁg that was wrong with the house"?
| MR. BULLARD: No. But we have people that can tésfify
that she did'—- was in the house with her, wifh it rat- |
infested and-feées all over it. I mean, we've done the due

diligence and created the information that Ms. Loper had
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readily available that just -- just didn't pass it along.

All she.had to do was pass it along. That's all we're
Saying. That's not a high duty. "I»know somebody who's
lived here ZO years. I know the current selier doesn't
know anything about the house. Here's somebody that might.
And I kndw shg’s been taking care of the house. And she's
somebody I know.personally." |

I think that is not a very high duty to -- I mean,
Iit's certainly something'a fiduciary should share. And
itrs —-- | |

THE. COURT: All right.

MR. BULLARD: --- material. The condition of the

house 'is the most important thing. That's why we're doing

all £hé;inspections.

THE COURT: That's why ydu have an inspection. -

MR.'BULLARD:"?hatﬂs righﬁ; And the inspection said
get thesé other inspéctioﬁsl And those people weren't
qualified; Ms; Loper brought them. She assumed the duty
to bring those’there;‘didn't vet them; didn't know if they
were qualified; says she never asks if people are . |
qualified. That's her ---

THE COURT: And why-doeé ———

MR. BULLARD: 'f—— testimony. ‘

THE COURT:; --- the buyér not have a duty to make sure

the people doing the inspections are qdalified?

64




10
1
12
13
14
15
16
17
18
19
20
21
22
23
24

25

MR. BULLARD: I think they do. When their fiduciary

tells them, "These guys are the best and they know what

they're doing," they can rely on that.

THE COURT: And doesn't the contract say you
rely on that, Mr. Anderson?

MR. ANDERSON: Yes, Your Honor. All ---

THE COURT: Go ahead.

MR. ANDERSON: --- the contracts ---

THE COURT: Hop back ---

MR. ANDERSON: --- have a ---

THE COURT: --- in, Mr. Anderson.

can't

MR. ANDERSON: All the contracts have a -- have a

64

disclaimer. The -- the purchase agreement has a -- a clear

disclaimer that they are not making any representations,

both broker --.both the purchaser and the seller, the-
brokers are making zero representations about the -- the
property. And I've briefed that in the -- in the
complaint. |

THE COURT: I meén,‘I —-———

MR. ANDERSON: I -- I just ---

THE COURT: --- thought -- I thought it went as far as
to say, like, "Listen, Qe are not your inspector; We are

not your builder; we are not your heating and air person;

we're not your plumber; we're not your roofer. You know,

we are the real estate agent. That's what we do.

That's
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all we do, And you can't rely on us for anything beyond
that."

I -~ and they say -- I know that's not a verbatim
quote. But ish't there some paragraph in the ---

MR. ANDERSON: Your -- Your Honor, it's ---

THE COURT: --- the agreement ---

MR. ANDERSON: --- it's -- it's on -=-

THE COURT: --- that says that?

MR..ANDERSON: --- page 32 of my brief: "Buyer and

seller acknowledgé that buyer and seller's brokers give no
warranty’of any kind, expressed or implied, as to physical
condition of the property or as to condition of or

existence of improvements, services, or systems, including

‘but not limited to termite damage, roof, basement,

appliances, heating and air conditioning systems, plumbing,
sewer/septic) électricai systems, or to structure}'(Z)
conditions ;f the property, any matters, which wéuld be
reflected by a current survey of the property or the
accuracy of the squére footagé, heated or unheated."”

And that's Exhibit A of the contract. Exhibit H --
aﬂd it's a contiact of sale, page 10, Your Honor.

THE COURT: All right. What else, Mr. Anderson?

MR. ANDERSON: Your Honor, just briefly, the -- Ms.

Corley knew Ms. Loper because previous to being a real

estate agent, they both worked in the cell phone industry.
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So that's -- that's the nexus. I just want the Court to
understand that it wasn't an -- an issue of just knowing
her simply because of -- of real estate actions. Ms.

Loper/NextGen never represented the owner of that property

previous to the contract with Mr. Todd Corley.

THE COURT: All right. Anything else you want to
follow up on that ---

MR. BULLARD: Yes, Your Honor. That's ---

THE COURT: --- Mr. Bullard?

MR. BULLARD: I mean, that's essentially why she had
no -- there was no reason she couldn't tell her about him.
She had never represented Lori Corley. Lori Corley was not
the seller but did have information.

I just wanted to mention, ydu know, we've passed up

for -- for you Darby v. Furman and Ellie v. McEachin, which

. basically is the real estate -- realtor's duty -- a

fiduciary relationship, a duty of an agent to make full
disclosure of all material facts relevant to the agency is
fundamental to the fiduciary :elationship. Silence may be
-— may constitute fraud."Nondisclosure is fraudulent when
there is a duty to speak.

And I think there's a duty to speak when the issue in
this house is: What's the condition? They're making every
effort to figure out the condition of the house. "And I

know someone who knows about this house; have known about
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it for 20 years. But I'm not going to let you knqw that."”
THE COURT: All right. Anything else on summary

judgment, Mr. Anderson?
MR. ANDERSON: "Your -- Your Honor, I just would, just

for the record, the two extracts that I handed upfto the

Court were not in my -- in my brief, the two deposition
extracts. 1I'd like for that to be included in -- in my
brief.

THE COURT: Okay.

MR. BULLARD: And if I could hand up the -- what I
read to the Court as well. .

THE COURT: 'All right. ‘All right. What's tﬁe‘issue

on this motion to compel? How many issues are thére that

have to be taken up?

" MR. ANDERSON:, It's just one issue, Your Hongr.

THE COURT: Okay. And what is that? | |

MR. ANDERSON: It's a issue of we've asked plaintiffs’
counsel to provide us infofmatipn regarding the sgttlements
that they went into with the other defendants. Tﬁey have
settled with the other  defendants. This is sélel§ up to
the discretion of the.Court. |

There has been -- the fedefal court has ruled both
ways on it. And as cited in my brief, Judge Harwgll has
fuled that it's -- that the matter is‘relevant ——3it's

relevant to setoff. Judge Anderson has ruled that-—~ he
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failed to rule upon it at -- at that time; said it -- it
may be relevant as we get closer_to trial. He did not rule
upon it.

It's not directly on point. But our Court of Appeals
just last week issued a -- an order where it ~- where they
-- where the issue was litigated and then thete was a
posttrial motion. And the Court overturned_the -- the

trial court, saying that the settlement amounts and the

settlement should've been disclosed and should've been

applied to setoff.
We're seeking information regarding -- it's Ms. Corley
-- it's Corley Enterprises settled. The home inspector

settled. The home inspector indicated in his deposition

~what he paid in settlement. So we.feel okay with that.

But we're interested in -- in Corley Enterprises, what
they settled for in -- in this action because it goes
directly to setoff. Our cause, of. action is the same with

all the other defendants, with the exception of breach of

fiduciary duty. And we would -- and -- and counsel has
indicated that, in his response back to us, that -- that it
-- that it doesn't -- settlement -- or setoff would not

apply in this case.
Well, until we know what -- what the settlement is and
what -- what -- what the basis of that settlement is, he's

saying we -- it should not apply until after a --.a trial
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and after damages or set or -- or that we are found to be a
tortfeasor in this matter; that it's not relevant until
that time. And we'd respectfully say that it should be --
it should be disclosed. -
In all fairness, there's no reason why it should not

be disclosed. And we're willing to go into any type of

confidentiality agreement, if there -- if they so desire
that. But we feel that we have a -- a -- in trying to
understand this whole case, have a ~- have a -- ai—— an
obligation and a -- a right to get the relevant evidence of

what the settlement is.

THE COURT: Okay. All right. Why don't you want to
furn over the settlement on Ms. Corley or ---

MR. BULLARD: Your Honer -

- THE COURT: --- Corley Enterprises?

MR. BULLARD: --- first, because what we responded-to,
the.discovery request, was that (1) it's not the Same
injury. Corley Enterprises were -- was sued and settled
with because they didn't repair what they said they were
goiné to repair at the house. There were items they didn't
repair. That's not the same causes of action as to them.
It'é not the same injury under the statute of joint'
tortfeasors.

But also, in the case that they're talking.aEOut, that

-- from 2010, Judge Anderson, across the street, he
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analyzed the same issue. It was somebody wanted --
somebédy wanted to know what the other defendant had
settled for and codefendant had settled for. And -- and
although they're entitled to setoff, that's a ministerial
duty that the Court handles after a jury has rendered a
verdict showing that -- if they were to render verdicts
against them and say they were liable. Then the Court
would have tobknow that to apply the proper standafd.

Basically, it's just nét relevant to the liability
stage of this case. It's relevant at that point. And
certainly, we have to disclose it then. 'It'sijust that we
don't think it's relevant to any issues in this case at
this point. How much we settled with another defendant
doesn't affect whether they;re responsible or have any
liability to my clients.

I just want to read -- this is what Judge Anderson
said: "The Court agrees>that section should apply
autométically as a credit, but only againét a judgment.
Accordingly, there is no reason, for the .purposes of the

section" -- and they're talking about our joint-tortfeasor

.statute -- "to -- to order the disclosure of the amount of

the credit until a verdict finding liability on the part of
Lilly" -- which was the person asking for the -- the
settlement amount. "Even then, the settlement would not be

evidence relevant to any issue in this case, other than the i
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ministerial apportionment of damages, a mathematical
computation which the Court, rather than the jury, will
perform. Hence, the amount of the settlement is not
relevant to any issue in this case at this time."

Now, I think, under the discovery, you know, whenever
-—- 1 meaﬂ, there's a general provision that there's got to .
be some particularized showing of a likelihood that
admissible evidencé will be genefated by the dissemination
of the terms of the settlement agreement. I mean, there's
no -- been no showing that they're going to come up with |
information that's going to help them as to the liability
and damage issues in this case.

What we've settled for doesn't affect either of those,
as far as it goes to the jury. Juries -- ﬁhat evidence
doesn't go to the jury. They're not going to be able to
talk about that in front of the jury.

- So it's not relevant at this time. It qertainly is
relevant -- and I grant that it's relevant if there is a
findiﬁg of liability as to the defendants. 1I've got to
tell them. 1I've got to disclose it at that time. And then
it's relevant because then the Court has to determine who
gets a setoff and how much.

But right now the jury doesn't do that. There's no
reason for them to hear that. And there's no -- there's no

reason for the request to be granted at this time.
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MR. ANDERSON: Just briefly, Your Honor, Judge

Anderson, in his opinion he ~- he -- he cites, further goes

-on to -- says that: The Court notes that the full terms of

settlement are likely‘admissiblévat trial and that the
Court will examine the issue again closér to trial. He
states that iﬁ his report.

The éase that I cited in my brigf with Judge Harwéil
is a 2015 - this was a 2016. And‘theﬁ, we have the recent
case from our Court'of Appeals of last week. Finally; I'Ve
cited in my>b£ief, Your Hondr,'é Northern Distridt of-
Illinois case, noting that discdvery of a settlement
agréement could foster settlement’talké, which in turns -

prdmote‘judicial economy: The -- that's all we're -- we're

‘ lobking for in this, is to try to promote judicial economy

and try to get the grounds of what it is -- because what he
-- he has indicatéd, it's‘nét as it relates to the damages.

asserted against our client. We're trying to_fihd out what

- |
those damages are. :
And -- and so if we go into settlement —;'if we go

into a mediation conference without knowing that two of the

parties settled in the case, we could assume that they

settled for their policy limits. And -- and therefore, the
“damages would be -- would've been met in -- in the matter
and then would not -- if we did not provide funds during

the settlement conference, saying that they settled for
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policy limits, would -- would that promote judicial economy
in this?

I think that the pendulum is swinging, at this case,

with -- if you look at Judge Anderson's ruling, you look at
Judge Harwell's ruling, and you look at the case that -- of
last with -- with our Court of Appeals, it's a -— it -- it
-— 1t -- it -- it just came out in the advance sheets of
last week -- that we would be entitled to this and it
doesn't prejudice the plaintiff one -- one iota. Thank
you.

MR; BULLARD: Your Honor, if I could, first df all,
when -- in the Judge Anderson -- first, I've given you
seveﬁ different jurisdictions that have found the same as
Judge Anderson, South Carolina being one of them,
interpreting this type of request. And my cases say that
disclosing that has a chilling effect on settlement
negotiations. So you can find cases on either side of this
issue.

In the South Carolina case that came out last week,
therplaintiffs in that case didn't want to disclose’ it
after a jury verdict. They wouldn't disclose it after a
jury verdict because they said it was a mediation
settlement and mediation terms were confidential. And
that's what that case was about. It was after verdict.

And again, I'm not saying they're not entitled to it
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after verdict. If they get a verdict against them, I will
tell them everything we've collected. But it's after
verdict. It has no bearing on what the jury hears. It has
no bearing on the jury's decision and is not relevant.

They just ---

THE COURT: So ---

MR. BULLARD: --- want to ---

THE COURT: =--- Ms. ---

MR. BULLARD: --- know it ---

THE COURT: --- Ms. Corley's not going'to be a witness
at trial?

MR. BULLARD: Well, she might be. I don't know.

THE COURT: Well, you just relied on\her_testimony to
prove one of the elements bf fraud against Ms. Loper.

MR. BULLARD: Well, no. Ms. Loper testified that she
knew Loﬁi'Corley and that she knew her mother owned the
house and that Lori contacted her and iet her know she. was
felt -- selling it for sale by owner and she was taking
care of her mother and:she was taking care of the house.
So I don't need Ms. Corley to prove that.

THE COURT: All right. How -- what you just said is
hearsay.

~ MR. BULLARD: Ms..Loper said that.

THE COURT: Yeah, I know.

MR. BULLARD: She said that she knew. She's not going Q- 
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to go -- she's -- "I knew that I -- I knew Ms..Corley._ I
mean, I1've known her for years. I used to work for her. I
know that her mother used to own the house."

I mean, I don't need Ms. Corley necessarily to testify

~to that. Ms. Loper's going to testify to it. She's

already testified to it in her deposition.

THE COURT: .Motion for summary judgment is granted.
Motion to compel is hereby moot. Mr. Anderson, you have
ten days to do an order. Court will start back at 3:30.

MR. ANDERSON: Yes, Your Honor. |

MR. BULLARD: Thank you, Judge.

(Whereupon, the proceedings were concluded at 3:23

p.m.)

—-~— END OF TRANSCRIPT OF RECORD ---
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