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STATEMENT OF ISSUE ON APPEAL

Did the trial judge err in permitting the state to introduce evidence of Appellant’s flight
as consciousness of guilt because the evidence diluted the state’s burden of proof in violation of

Appellant’s rights under the federal and state constitutions?



STATEMENT OF THE CASE

During its October 2014 term, a Bamberg County grand jury indicated Appellant for
armed robbery (2014-GS-05-202) and entering a bank with intent to steal (2014-GS-05-204).. R.
R. 573-574; R. 576-577. The state, represented by David Millér, Jack Hamfnack, and Wilder
Harte, called the case for trial before the Honorable Roger M. \Young and a jury.on November
30, 2015. R. 75. Janek Kaz;11ierski and Chris Wilson represented Appellant. R. 75. The jury
found Appellant guilty as charged. R. 550, 11. 9-19. Purspant to the state’s notice of intent to
seek life without parole under the recidivist statute, Judge Young sentenced Appellant to life
imprisoﬁment without the possibility of pérole on both charges. R. 554,1. 12 —R. 555, 1. §; R.
557, 11. 2-4; R. 575; R. 578.

On February 17, 2016 and May 26, 2016, Appellant, through trial counsel, served his

notice of appeal.1 This brief follows.

' On June 19, 2016, this Court granted Appellant’s motion to enlarge the time for filing the notice
of appeal. Appellant had served his notice of appeal on February 17, 2016, and attempted to file
it with this Court. Subsequently, Appellant learned the notice had not been received due to a
scrivener’s error in the address line. Appellant promptly filed a second notice of appeal and
motion to enlarge time. :
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STATEMENT OF FACTS

At noon on June 5, 2014, Appellant entered Enterprise Bank in Denmark to open an
baccount. R. 234, 1. 25 - R. 235, I. 5. He was told to return after 1 p.m. to speak with a
supervisor. R. 235, 1. 6-10. Appellant'r’etu_rned to the bank a;ound I p.m. R. 237, 1. 1-9; R.
240, 11. 20-25. Appellant met with a supervisor regarding his desire to open an account. R. 241,
1. 4-9. Appellant presented his identification to the supervisor, but he was unable to open an
account because he did not have his social security carci with him. R. 241, 1I. 13-19; R. 245, 1l.

\
11-20; R. 246, 1. 2-4. After asking how he could get a replacement social security card,
Appellant left the bank. ‘R. 241, 1. 19-24. The bank’s video surveillance system recorded
Appellant ente_ring the bank to open aﬁ account. R. 242, 1I. 4-15.

Betty Wilson was driving from Columbia to Bamberg on June 5, 2014. R. 214, |. 24 —-R.
215, 1. 2. She noticed “individuals running into the bank” from a car “oﬁ the side of the bank.”
R. 215, 1L 1-8. She thought this was “odd.” R. 215, 1}. 2-4. The car was “a gray-looking Grand
Am‘;”, R. 216, ll; 8-10. Curioué, Wilson circled the block, but the car was no longer there. R.
216, 11 11-23; R. 217, ll 13-17. | When she returned to the bank, she saw “some individuals
running into the ‘bank very quick,'ra;-)idly.” R. j217, 11. .‘1 -2, Aﬁer a few minutes, the individuals
exited the bank, “made a left to go behind the side of i‘he t;a 1o “a Wooded area.” R. 217, 1.
3-12. Wilson contacted the police with her observations, including a description of the car. R.
217,1.20 - R. 218, I. 4. Wilson could not identify anyone in the car or the individuals running
into and out of the bank. R.218, 1. 5-12.

At 1:26 p.m., the bank was robbed. R. 220, 1I. 7-20; R. 234, 11. 22-24; R. 243,1. 19 -R.

244, 1. 7; R. 250, 1. 3-6. Duting the robbery, one of the tellers gave the men the money from the

1



vc-irawers. R. 251, 1. 15 - R. 252, 1. 8. The bank’s surveillance system also recorded the robbery
by two maskéd men. R.222 11 3;25.

Around 1:30 p.m., the Olar Police Chief, James Walley, heard a description of a car that
may have been involved in the bank robbery broadcast over the police radio. R. 257, 1. 14 — R.
258, 1. 3. He parked on’ the side of the road(“to see if the vehicle might come through Olar.” R.
258, 1l. 4-6. Approximately fifteen minutes later, he saw a car fitting the description pass by. R.

!

258, 11. 7-9. Walley followed the car, and activated his blue lights when the car ran a stop sign.
R. 258, 1. 14-17. Arriving at a dead end, the car drove off-road until it hit somé trees. R. 258, 1.
21 —R. 259, 1. 4. When the car crashed; Walley saw the door open and one person exit. R. 259,
1. 24 —R. 260, 1. 1. He approached the car, but there were no other occupants. R. 259, Il. 5-9.
Rehee Greathouse identified the car involved in the wreck as being registered to.her. R. 254, 11
. 9-16.: However, she claimed Appellant had‘it on June 5, 2014. R. 254, 11. 21.
From the interior of the wrecked car and around it, the police found a ball cap, a rag, a’
piece of a money wrapper, a shirt, black sandals, two South Carolina identification cards, a BB
gun, a Burger King receipt, a wallet with a North Carolina identification card, a gas station
receipt, a duffle bag “with several bills with red stains.” R 263, 11. 18-22; R. 264, 1. 20-22; R
265, 11. 5-18; R. 266, 1. 4-17; R. 278, 11. 4-10; R. 278, 1. 18-25; R. 279, L. 8-16; R. 280, 1. 1-5;
R. 280, 1I. 9-15. | One of the South Carolina identification cards belonged to Homer James. R.
281, 1l. 19-25. The othér South Carolina identification card belonged to Lewis Garvin. R. 282,
1. 1-2. The police also found a South Carolina identification card for Appellant. R.282,11. 5-8.
Additionally, the police found an ATM card for Appellant and a social security card for Garvin

in the car. R. 282, 1. 13-16. Inside the duffle bag, the police found $5,781. R. 285, 1. 15-17.



The glove box contained $260, and in the passenger area was $140. R; 285, 11. 18-21. The North'
Carolina identification card belonged to Darrell Demont Laséitgr. R. 289, 11. 8-14.

On the night of June 6, 2014, and ihto the morning of June 7, 2014, Appellant, Homer
James, and Lewis Garvin were arrested and charged with robbing the Enterprise Bank. R. 309,
” 1. 22 -R. 310, 1. 1; R. 311, 11. 8-18; R. 312, 1l. 14-17. The police never even looked for Darrell
Lassiter. R. 389, 1. 7 — R. 390, l.‘ 6. However, he testified at Appellant’s trial. He claimed he
lost his driver’s license during Memorial Day weekend in 2014 in Myrtle Beach. R. 426, 1. 21-
25. He also claimed that on the day of the bank robbery, he was in North Carolina applying for a
loan. R. 428, 1. 2-19.

Garvin pled guilty to armed robbery, entering a bank with intent to steal, and criminal
coﬁspiracy on the Monday. prior to. Appellant’s trial. R. 457, 1. 10-20. At the time of
Appellant’s trial, he waé waiting to be sentenced. R. 457, Il. 21-23. -Garvin told the jurors that
he could not remember much from June 2014 because he was drinking and using prescription
fnedication. ‘R.459, 11. 6-11. He claimed he rode to Denmark with Appellant. R. 459, i1 21-25.
-Hé and Appellant knew nothing about-a bank robbery. R. 461, 1. 7-17. According to Garvin,
another guy in the car forced him at gunpoint to participate in the bank robbery. R. 469, 11. 6-15;
R. 477,11. 10-18; R. 477, 1. 22 - R. 478, 1. 3. He remembered the police chasing the car, the car

wreck, and running from the car. R. 470, 1. 19 —R.471,1. 13.



ARGUMENT

The trial judge erred in permitting the state to introduce evidence of Appellant’s flight as

consciousness of guilt because the evidence diluted the state’s burden of proof in violation of

Appellant’s rights under the federal and state constitutions.
Relevant i'acts [

In his opening statement, the solicitor told the jurors the “circumstances of how
[Appellant] wés arrested and what he was doing when he was arrested absolutely are evidence of
his guilt.” R. 206, 1. 5-7. While the solicitor conceded thevfact that he was arrested was not
‘evidence of Ahis‘ guilt, the solicitor argued to the jury the circumstances of his arrest were still
piecesof evidence the jurors could use to find Appellant guilty. R. 206, I1. 5-9.

As the solicitor had promised in his opening statement, he introduced evidence of
Appellant’s érrest through the testimony of police. During the testimony of Eddie Williams, a
member of the Bamberg County Sheriff’s Office, Appellant objected to the state presentiﬁg
evidence of flight. R. 299, 1. 13-15. According to Williams, on June 6, 2014, he was in the
Govan area to follow-up oﬂ a complaint at a specific residence. R. 294, 1. 12 “R. 295, 1. 14.
When he went to the residence, he found nothing‘suspicious. R. 295, 11. 13-14. Thereafter, he
stopped by the local fire station, which was neafby, where maﬁy people had gathered. R. 296, 11.
4-1 1. When Williams asked if anyone had seen any suspicious persons, thé crowd responded
they had not. R. 296, 11.7-20; R. 317, 1l. 16-21. However, someone in the crowd suggested
Williams check into the mobile home behind the landfill. R. 296, 1. 20-24; R. 317, 1. 16-21.
When Williams arrived at the mobile home, a gentleman approached him. R. 297, 11. 10-17. The
man was acting strangely, prompting Williams to draw his weapon. R. 297, 11. 18-24. Thé man

then ran through some kudzu. R. 298, 1l. 11-12. Williams did not give chase. R. 298, 1l. 14-16.



Williams returned to the fire department where he learned that someone had run across'a
nearby field. R. 298, 11 i5-16; R. 299, 11. 6-9; R. 318, 1I. 8-17. Williarﬁs was unable to find the
person. R. 299 11. 10-12. At this point, defense counsel objected to the state “going into matters
of flight as evidence of ... guilt.” R. 299, 1. 22-25. Defense counsel explained that in order ‘;o
introduce evidence of flight, the state would “have to show a knowledge of guilt and an attempt
to avoid arrest becau/se of that knowledge of guilt.” R. 300, ll. 6-8. Defense counsel argued the
evidence would “allow the jury to form an improper conclusion that just because he avoided
contact with law enforcefnent, he was guilty of participating in this armed robbery.” R. 30(5_, 11.
13-16. He noted the extreme prejudice that would result from such a conclusion. R. 300, 1. 17-
18. Defense counsel reiterated that Appellant’s defense was duress — he was “forced at gunpoint
to be involved in this.” R. 300, 1l. 19-23. Additionally, defense counsel explained that Appellant
had no obligation to cooperate with the police or respond whén approaéhed. R. 300, 1. 23 - R.
301, 1. 3. Thus, defense counsel argued, “his lack of contact or his avoidance of law enforcement
[wés] not evidence of guilt ... or conclusive evidence of guilt enough to be able to pre(sent to this
jury and allow them to draw that conclusion and jurﬁp from his avoidance of law enfor;ement to
he must be guilty of being involved in robbing this bank.” R. 301, 1. 4-11.

~ According to the state, the objection was “too late” because the state presented evidenée
of flight by presenting a witness who stated he ran from the car when it wrecked. R. éOl, 11 13-
17. The state conceded the case law forbade a jury instruction that flight was evidence of guilt,
but the state maintained such evidence was proper and an inference could be argued to the jury.
R. 301, 1. 18-21. In fact, the state intended to argue Appellant’s flight permitted the jury to draw

an inference of guilt. R. 301, 1l. 21-22. The state posited that détennining whether Appellant

fled due to fright or guilt was for the jury to decide. R. 302, 11. 1-4.



Defense counsel countered that the evidence of Appellant leaving the scene of the car
wreck was a “much, much different situation” from the foot chase to be described by Williams
and other witnessés because Appellant was fleeing from the men who had forced him to ’
paﬂiéipate in a bank robbery when he escaped from the Wreckéd car. R.303,11. 4-12. ‘

Judge Young agreed that he would not instruct the jury that evidence of flight permitted
an inference of guilt, but he agreed with the state that such evidence was admissible. R. 303, IL.
13-18. According to thé judge, “in circumstaﬁces like this, it is part of almost res gestae, part of
what happened.” R. 303, 1. 15-16. Further, he concluded that the state could argue that flight
,perrlqitted an infereﬁce of guilt. R.303,11. 17-18.

- After the judge’s ruling, Williams resumed his testimony of describing how Appellant
and the bank robbers were apprehended. Williams entered a wooded area directly across from
the fire station. R. 304, 1. 14 — R. 305, 1. 4. While 1r the woods, Williams heard yelling that a
person had run from the woods. R. 305, 1l. 7-10. Based on what Williams heard from the
individuals at the fire station, Williams startéd to search for the individual behind a nearby.
abandoned house. R. 305, 11. 11-20; R. 319, 11. 19-23.

SLED Agent Jeff Croft appeared on the scene. R. 306, 11..13-15. When Williams gave
Croft a description of the individual he was pursuing, Croft claimed the description was similar
to that of one of the bank robbers. R. 306, I1l. 16-22. Local 1aw'enforcement set up a perimeter.
R. 307,1L. 8-16. SLED’s dog tracking team arrived as well. R 309, 1l. 5-7. Eventually, a person
emerged from a nearby cornfield and was apprehended, but this was not the person Williams had
been chasing. R. 309, 1 22 - R. 310, 1. 4. Appellant was arrested near a hedge close to railroad
tracks and the fire department. R. 326, 1. 4-16. Williams received a call about a suspicious

person walkiﬁg on the road. R. 310, Il. 5-14. Williams and other responded, and arrested Lewis



Garvin. R. 310, 1. 17 — R. 311, 1. 18; R. 328, 1l. 1-14. The police also arrested Homer James,
who was in a nearby wooded area. R. 330, 11. 9-23.

During his c/}losing argument, the solicitor exploited the erroneously admitted evidence of
Appellant’s flight to argue Appellant was guilty. The solicitor went into excruciating details
regarding the testimony of how Appellant was apprehended. R. 5‘18, 1. 2-12. He described the
ﬁreﬁght_ers'chasing Appellant, and his ultimate capture by SLED. R. 518, 1l. 2-20.

Discussion

The Due Process Clause of the Fourteenth Amendment protects the accused against
conviction except upon proof beyond é- reasonable doubt. In fe Winship, 397 U.S. 358, 364, 90
S.Ct..1068, 1073 (1970). Appellant acknowledges that thé South Carolina Supreme Couri has

“held “[f]light from prosecution is admissible as evidence of guilt.” State v. Pagan, 369 S.C. 201,

208, 631 S.E.2d 262, 266 (2006). However, “the relevance of .ﬂight evidence is premised on a’

nexus between the flight and the offense charged.” State v. Robinson, 360 S.C. 187, 195, 600

S.E.2d 100, 104 (Ct. App. 2004). In fact, “[e]vidence of flight should be excluded wher the
flight is clearly linked to a separate offense for which the defendant is not on trial.” Q Along
these lines, this Court held “[u]nexplained flight i§ admissible as indicating consciousness of

guilt, for it is not as likely that one who is blameless and conscious of that fact would flee.”

State v. Crawford, 362 S.C. 627, 635, 608 S.E.2d 886, 890 (Ct. App. 2005).
“The critical factor to the admissibility of evidence of flight is whether the totality of the

evidence creates an inference that the defendant had knowledge that he was being sought by the

authorities.” State v. Beckham, 334 S.C. 302, 315, 513 S.E.2d 606, 612 (1999). “It is sufficient

that circumstances justify an inference that the accused’s actions were motivated as a result of



his belief that police officers were aware of his wrongdoing and were seeking him for that

purpose.” State v. Walker, 366 S.C. 643, 655, 623 S.E.2d 122, 128 (2005).

The trial judge erred in permitting the state to introduce evidence that Appellant fled from
police officers appfoximately thirty hours after the bank robbery. As Garvin statéd, an individual
in the car forced participation in the robbery using a gun. When Appellant fled from the police
in the car, his.ﬂight was motivated by the person in the car with a gun, contir/luing to direct his
actions. When Abpe]la_nt fled from the police in the woo&s, he was finally free from his captoré.
The state had not shown that Appellant was fleeing from police because he feared apprehension
in connection with the bank | robbery. Rather, the evidence indicated this was the first
opportunity Appellant had to escape the men who were forcing his participation} as a .getaway
driver. As a result, the state failed to show the connection between Appellant running in the
woods and his fear of arrest in connection with the robbery.

The error was prejudicial in light of the state’s meager case. The state had very liﬁtle
evidence connecting Appellant to the bank robbery. It was undisputed that Appellant went into
the bank at noon and again at 1 p.m. During both visits, Appellant wore no disguise when
inquiring -about opening a bank account. It was undisputed that Appellant did not enter the bank .
when it was robbed. The state’s theory was that Home‘r James and Lewis Garvin were the men
who ehtered the bank with guns and stole money. The state /theorized Appellant was a willing
getaway driver, but had very little evidence to support this hypothetical. In fact, Garvin, who
had admitted his involvement in the robbery, testified that Appellant was unaware of any plar to
rob and tHat a man in the car had forced the commission of the robbery by threats of violence.
By resorting to evidence of flight, the state showed the weakness of\its case against Appellant.

See United States v. Foutz,\ 540 F.2d 733, 740 (4™ Cir. 1976)(stating “[t]he inference that one

10



who flees from the law is motivated by consciousness of guilt is weak at best”). By allowing the
state to introduce evidence of flight and argue it was evidence of consciousness of guilt, the

judge allowed the state’s burden of proof to be diluted as the jury was allowed to base its verdict

11



CONCLUSION

Appellant respectfully requests this Court reverse his convictions and remand for a new

trial.

Susan B. Hackett
Appellate Defender

ATTORNEY FOR APPELLANT

This 3rd day of February, 2017.
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Counsel for Leon Amos Jason James states: . SC Court of Appea!s

1. She is an Appellate Defender for the South Carolina Office of Appellate Defense,
and was appointed to represent Appellant.

, 2. She has reviewed the record of appellant’s trial before Judge Roger M. Young,
which was held on Oct/. 27, Nov. 30, Dec. 1-3, 2015 (Trial and Motions), and, in her opinion,
the appeal is without legal merit sufficient to warrant a new trial.

3. Pursuant to Anders v. California, 386 U.S. 738, (1967), she has briefed an
arguable legal issue which arose during the course of the trial.

WHEREFORE, she asks the Court to relieve her as counsel for Leon Amos Jason James.

Respectfully Submitted,
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Susan B. Hackett
Appellate Defender
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