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STATE OF SOUTH CAROLINA. J IN THE COURT OF {
COUNTY OF ORANGEBURG )
) FHRST JUDIC
) 2016-CP
)
James D. Van Buren, )
}
Plaintiff, )
)
V. ) ORDER
)
Tess R. Brown, )
)
Defendant, )
)
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THIS MATTER came hefore the Court for a hearing on Defendant’s Motion to dismiss on July 11,

2017. Present were Frank A. Barton, Esq., attorney for Plaintiff,

Defendant.

Tnd Robert P. Wood, attorney for

While this case was filed prior 1o the expiration of the statule of fimitation, this action must be

dismissed due ta Plaintiff's failure to effectuate service within one

fillng.

BACKGROUND

The following facts are undisputed:

undred twenty (120) days of such

Plaintiff alleges he was injured in an automobile accldent on December 22, 2013. Defendant is a

resident of Georgia, Plaintiff filed the action which is now before

thfs Court on November 23, 2016,

approximately one (1) month before the statute of limitations was to expire.‘ He did not serve Defendant

by December 22, 2016, when the statute of limitations expired, and he attempted to effectuate service

during the 120-day grace period promded for i Rule 3(a){2) of the South Carolina Rules of Civil Procedure

That rule states that if a summons and complaint have been filed with the clerk of court, but not served
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within the statute of limitations, then “actual service must be accor
twenty days after filing” of the summons and complaint.!
Plaintiff attempted to serve Defendant through the South Ca
{SCDMV). The statute authorizing service of a non-resident mot
procedures which, if followed, allow this substituted service to carry|
process had been personally served upon the Defendant 2 Because
Statue were not accomplished within one hupdred twenty days of the
this sult must be dismissed for lack of personat jurisdiction and i
Based upon the affidavits submitted by the parties, the chain
as follows:
Becember 22, 2013: The accident ncci.trred.
N_CMQQL?_B@Q&: Plaintiff filed the summons and complai

March 16, 2017: SCOMV received a copy of the summons and

March 21, 2017: SCOMV sent notice and a copy of the summ

certified mail.

March 23, 2017: One hundred twenty (120) days after the s

with the Clerk of court.

April 24, 2017: Notice and copy of the summons and cormplai

undeliverable, SCOMV did not receive & retusn receipt.
Mav 9, 2017: SCOMV sent by open mail the March 21, 2016

and complaint to Defendant at her residence in Augusta, GA.

1 SCRCP Rule 3(a)(2); see also 5.C. Code Anp. § 15-3-20(B) {stating that a “civil
summons snd complaint are filed with the clerk of court if actual service is ac(

twenty days after filing”).
25.C. Code Ann. § 15-9-380
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nplished not later than one hundred

Folina Department of Motor Vehicles
brist through the SCDMV provides
the same force and legal effect as if
the procedures provided for in this
Eu.mmonls and complaint being filed,
ciency of service of process.

of events relevant to thus action are

i

complaint from Plaintiff.

ons and complaint to Defendant via
ummons and complaint were filed

T‘nt were returned to the SCDMV as

notice and a copy of the summons

action is commencad when the
tomplished within one hundred
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May 11, 2017: Defendant received the notice and a copy of the summons and complaint.

May 23, 2017: Defendant served an answer and motion to Ismiss.
lune 2017: Plaintiff filed with the Clerk of court evidence that SCDMV had sent the notice and a
copy of the summons and tomplaint by open mail and the e nvelope and sffidavit of mafiling with

sufficient postage of such open letter.

ANALYSIS

Pursuant to Rule 22(b)(2) and Rule 12(b)(5} of the South Cardlina Rules of Civil Procedure, a
complaint may be dismissed for lack of personal jurisdiction® or for idsuﬂcient service of process.! “Rule

- 12(b)(5) is the propervehicle for challenging both the mode of delive Iy or the lack of delivery of the

summons and complaint.” Unisun Ins. v, Hawkins, 342 5.C. 537, 543 (1. App. 2000), The purpose ofa

summons Is to acquire personal jurisdiction of the defendant and t;J ive them notice of the action and
an apportunity to appear and defend. White Oak Manor, Int:-v. Lexington Ins. Co., 407 s.C. i, 753 5.€.2d
537 (2014).
in Mims v. Babcock Center, inc,, the South Carolina Supreme Court construed the service
requirements dictated by statute® and rule® to conclude that “if filing but not service is accom plished
within the statute of limitations, then service must be made within 12 days.” 399 5.C. 341, 732 S.E.2d

395 (2012). Therefore, when Plaintiff filed suit on Novemnber 23, 2016| with the statute of limitations

% S.C.R. Civ. Pro, 12(b)(2)
*S.CR. Civ. Pro. 12(b)(s)
* The statute cited by the Supreme Court reads, “[a] clvil action is commenced when the summans and complaint
are filed with the clerk of court if actuat service Is accomplished within one hyndred twenty (120) days after filing.”
3.C.CodeAnn. § 15-3-20(B}.
*The rule cited by the Caurt reads, “if [the summons and complaint are] not served within the statute of
Hmitations, actual service must be accomplished not later than one hundred enty days after filing.” S.C.R. Civ.
Pro. {3)(a)}.
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due to expire, he had one hundrad twenty days to have Defendant $erved with the summons and
complaint. Plaintiff failed to accomnplish this.

Plaintiff elected to attempt service of Defendant through the DMV as 3 nonresident motorist.
Defendant has, at all times relevant to this action, been a rasident of Augusta, Georgia. South Carolina

Code Ann. § 15-9-370(a) provides for substituted service on the Director of the SCDMY for nonresident

drivers. That statute calls for a plaintiff to deliver a copy of the symr[ons and complaint to the Director,
who is to send it with notice to the defendant via certified mail. H the defendant in such a case does not

accept or return a recelpt for the certified mail, then § 15-9-380 applies. This section reads:

If the defendant in any such cause shall fail or refuse to accept and receipt for certifiad -
mail containing the notice of service and copy of the process and it shall be returned to
the pl.';lintiff or the Department of Motor Vehicles, the origingl envelope as returned shall
be retained and the notice and copy of the suramons shall be-sent by -open mail and the
envelope and affidavit of maiting with sufficient postage of such open letter shall be filed
with the clerk af court in which such action is pending and upon the filing thereof shall
have the same force and legal effect-as if such process has been personally served upon

such defendant.

5.C. Code Ann. § 15-9-380 {emphasis added).
There are two ways in which the staiutory process of substitute service on SCDMV was
incomplete by March 23, 2017 (one hﬁndred twenty days after the sujt was filed). First, SCOMV had not

sent by open mail the March 21 notice with 2 capy of the summons and complaint to Defendant.
Second, Plaintiff ﬁad not filed proof of service with the Clerk of Court by that date, Because service was

not completed as mandated by the controliing statute, dismissat is the appropriate remedy,
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IT IS THEREFORE ORDERED that this action is dismissed with|prejudice due to Plaintiff’s failure to

comply with the statutory service requirements,

IT1S SO ORDERED!

Firstludicial Circuit

G- ¥

, 2018

C)@acé};?c/ |
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FRANK A, BARTON
Attorney at Law, P.A.
P.O. Box 3972/ 1611 Augusta Highway
West Columbia, South Carolina 29171
Of Counsel: H. Wayne Floyd Law Office, P.A.
(803) 739-1824 / fax (803) 739-1883

FACSIMILE TRANSMISSION
R ECEIVE
DATE: April 26, 2018
APR 26 2018
TO: Clerk Jenny Abbott Kitchings, SC Court of Appeals SC Court of Ap pe als
FROM: Frank A. Barton
FIRM: Frank A. Barton, Attorney at Law, P.A.
FAX NUMBER TO BE CALLED: (803) 734—1839

NUMBER OF PAGES BEING TRANSMITTED: 7 inchiding coversheet

COMMENTS: James David Van Buren v. Tess R. Brown
2016-CP-38-01490

IF ANY PROBLEMS SHOULD ARISE DURING THE TRANSMISSION OF THIS
DOCUMENT(S) PLEASE TELEPHONE LEANN AT (803) 739-1824.

THANK YOU,

LEANN F. MecCORMICK
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FRANK A. RARTON
Attorney at Law, P.A.
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P.O. Box 3972 / 1611 Augusta Highway
West Columbia, South Carolina 29171

Of Counsel: H. Wayne Floyd Law O
(803) 739-1824 / fax (803) 739-}

April 26, 2018

Via Facsimile (803) 734—1839 and regular mail
Clerk Jenny Abbott Kitchings ~

The South Carolina Court of Appeals

Post Office 11629

Columbia, South Carolina 29211

ce, P.A.
888
S¢ R 26 291
Cour 0 4
pp@a/s

RE:  James David Van Buren v. Tess R. Brown

2016-CP-38-01490

Dear Clerk Kitchings:

Iam sending a complete copy of the Order on Appeal by fax and regular mail,

Please do not hesitate to call if you have any questions.

Truly Y.

204 bt

Frank A. Barton

FAB/lfin

cc:  William H. Boman, ITI, Esquire

The Honerable Winnifa B. Clatk, Orangeburg County Clerk of Court




