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THIS OPINION HAS NO PRECEDENTIAL VALUE. IT SHOULD NOT BE
CITED OR RELIED ON AS PRECEDENT IN ANY PROCEEDING
EXCEPT AS PROVIDED BY RULE 268(d)(2), SCACR.

- THE STATE OF SOUTH CAROLINA
In The Court of Appeals

The State, Appellant,
V.
Sean Robert Kelly, Respondent.

Appellate Case No. 2016-000875

Appeal From York County
John C. Hayes, 111, Circuit Court Judge

Unpublished Opinion No. 2017-UP-391
Submitted September 1, 2017 — Filed October 18,2017

REVERSED AND REMANDED

Attorney General Alan McCrory Wilson and Assistant
Attorney General Susan Ranee Saunders, both of
Columbia; and Solicitor Kevin Scott Brackett, of York,
all for Appellant.

Heath Preston Taylor, of Taylor Law Firm, LLC, of West
Columbia, for Respondent.

PER CURIAM: The State appeals an order of the circuit court affirming the
magistrate's dismissal of Sean Robert Kelly's charge for driving under the
influence (DUI), first offense. On appeal, the State argues the circuit court erred

001



by finding the State failed to comply with the mandatory video recording
requirements of section 56-5-2953 of the South Carolina Code (Supp. 2016). We
reverse and remand.'

We hold the circuit court erred by requiring the officer who stopped Kelly but did
not arrest him to produce the video recording of the incident site. See City of Rock
Hill v. Suchenski, 374 S.C. 12, 15, 646 S.E.2d 879, 880 (2007) ("[OJur scope of
review is limited to correcting the circuit court's order for errors of law."). Instead,
we find the arresting officer was required to produce the video recording. See
State v. Landis, 362 S.C. 97, 103-04, 606 S.E.2d 503, 506-07 (Ct. App. 2004)
(holding the "arresting officer" is "responsible for meeting the statutory
videotaping requirements of section 56-5-2953(A)"). We also find the arresting
officer produced a video recording that fully complied with the statute because the
recording began upon the activation of his blue lights and recorded the field
sobriety tests, Kelly's arrest, and the Miranda warnings. See S.C. Code Ann. §
56-5-2953(A)(1)(a) (Supp. 2016). Accordingly, we reverse the circuit court and
remand the case to the magistrate for a new trial.

REVERSED AND REMANDED.

WILLIAMS, THOMAS, and MCDONALD, JJ., concur.

! We decide this case without oral argument pursuant to Rule 215, SCACR.
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STATE OF SOUTH CAROLINA
IN THE COURT OF APPEALS

APPEAL FROM YORK COUNTY

John C. Hayes, Circuit Court Judge

Case No. 2015-CP-46-03747

Appellate Case No. 2016-000875

TheState.........cooooiiiiiiiiiiiiieean, e a e ——e e oo Appellant,

AN RODEIE ICRHICY crvvvvvvveereeseessneseoescnesesesssessessee e ot e e e ee e e ee e s e e s e e s s eeseeessserens Respondent.

PETITION FOR REHEARING

Pursuant to Rule 221, SCACR, Respondent hereby respectfully petitions the Court for a
rehearing of its opinion in this matter filed October 18, 2017. The Court reversed the decision of the
lower court holding that the lower court erred by finding that the State failed to comply with the
mandatory video requirements of S.C. Code Ann. § 56-5-2953 (Supp. 2016).

In the opinion, the Court failed to address or acknowledge Respondent’s argument
concerning double jeopardy and whether the Aecisions of the lower courts were appealable.
(Respondent’s Final Brief, pp. 3 - 6). While reasonable minds may disagree as to the application

S.C. Code Ann. § 56-5-2953 (Supp. 2016), there is no dispute that Respondent’s case was called for

003



a bench trial, witnesses were sworn and a judgment of acquittal was rendered. Respondent
respectfully requests that the Court address Argument I of his brief in light of well settled South
Carolina jurisprudence holding that the State has no right of appeal from a directed verdict of not
guilty. State v. McWaters, 246 S.C. 534,144 S.E.2d 718 (1965); State v. Ludlam, 189 S.C. 69, 200
S.E. 361 (1938); State v. Ivey, 73, S.C. 282, 53 S.E. 428 (1906); State v. Gathers, 15 S.C. 370
(1881).

For the forgoing reasons, Respondent urges this Court to grant Respondent’s Petition for

Rehearing and reconsider the opinion issued in this case.

Respectfully Submitted,

TAYLORLAW FIRM LLC

e

ey A
October 30, 2017 Lo % """"" T
HEATHP. TAYLO‘R e )

3618 Sunset Boulevard Suite D

West Columbxa South Carolina 29169

Telephone: 803/926-2205

Telecopier: 803/ 926-4966

Email: heath@taylorlawsc.com

Attorney for Respondent
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STATE OF SOUTH CAROLINA
IN THE COURT OF APPEALS

APPEAL FROM YORK COUNTY

John C. Hayes, III, Circuit Court Judge 7 ¢ liuifn oy ey

Case No. 2015-CP-46-03747

PROOF OF SERVICE

I certify that I have served the Petition for Rehearing by causing it to be mailed to its
attorneys of record, Alan M. Wilson, Esquire and Ranee Saunders, Esquire, at their office,
P.O. Box 11549 Columbia, SC 29211-1549 and Kevin S. Brackett, Esquire, 16" Circuit

Solicitor’s Office, 1675-IA York Highway, York, South Carolina 29745 on October 30,
2017.

M;MNP
s G e
October 30, 2017 . __,_7/___.__/,;:7

Heath P. Taylor ,/;i“’ /

S.C. Bar No. 15517

Taylor Law Firm LLC

3618 Sunset Boulevard, Suite D

West Columbia, South Carolina 29169
Telephone: 803/ 926-2205
Telecopier: 803/ 926-4966

Email: heath@taylorlawsc.com

Attorney for Respondent
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The South Carolina Court of ppeals

The State, Appellant,
V.
Sean Robert Kelly, Respondent.

Appellate Case No. 2016-000875

ORDER

After careful consideration of the petition for rehearing, the Court is unable to
discover that any material fact or principle of law has been either overlooked or
disregarded, and hence, there is no basis for granting a rehearing. Accordingly, the

petition for rehearing is denied.
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Columbia, South Carolina
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- Alan McCrory Wilson, Esquire i gm%-::x
Susan Ranee Saunders, Esquire Do d 7y
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Heath Preston Taylor, Esquire : ot /; 7

Kevin Scott Brackett, Esquire
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YORK COUNTY GOVERNMENT

Centralized DUI Court
STATE OF SOUTH CAROLINA _ IN THE MAGISTRATE’S COURT
COUNTY OF YORK RETURN TO NOTICE OF APPEAL

CASE NUMBER: 2015-CP-46-03747

STATE,
vs. S
é o = X
DEFENDANT, 202 £ &
oo Y
Sean Kelly BwE — A
Ticket: 68360GM I
Charge: Driving Under the Influence, 1* offense =<oL <
N2 @ o
w

The above action came befare the Court on September 17, 2015 at 10:00am as a bench trial.
Assistant Solicitor Bill Mckinnon was the prosecutor for the State and Kevin Tolsen and Deputy Stagner
were witnesses for the State’.':The defendant was represented by Attorney Michael Brown.

On September 11, 2013, the defendant was stopped on i-77 by Investigator Tolsen with the 16™
Salicitor’s office. The initial stop was accompiished. by the use o'f emergency blue lights. Following the
initial traffic stop, Deputy Stagner arrived on the scene. Tolsen’s car had no video recording equipment.
Stagner initiated a DUI investigation and subsequently arrested the defendant for DUl and transported
him to the Moss Justice Center in York, SC. After all testimvony and evidence had been presented and
after the State rested, the defendant made a motion for a directed verdict of not guilty. After some
discussion, it was agreed by all parties to delay a ruling to a later date. The next date for all parties was

on Navember 25, 2015 in my office at which time motion to dismiss was granted.
in this case, the important statutory provision is 56-05-2953 {A). “The video recording at the

incident site must: (i} not begin later than the activation of the officer’s biue lights.” This case involves a

529 South Cherry Road, Rock Hill, South Carolina 29730
Telephone: (803) 309-7650, Web: www.yorkcountygov.com
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YORK COUNTY GOVERNMENT

QSIS Centralized DUI Court
south carolina

traffic séop accomplished with the activatlo_n of blue lights, however, we have no incident site video that
complies with this mandatory provision.

The State has argued that the non-compliance should be excused under the exceptions found in
56-5-2953(8). However, this court finds that argument is without merit, Where none of the exceptions
apply to the facts of this case.

The video provided by Deputy Stagner does not satisfy 56-5-2953(A), where the video begins
recording énly after the traffic stop has been entirely completed. The statute unambiguously establishes
a point in time when the video recording must begin, stating “The video recording at the incident site
must: (i) not begin later than the activation of the officer’s blue lights.” 56-5-2953 (A)(1)(a){i).

Here, the officer’s blue lights, refers to Tolsen, the officer whose blue lights were activated in
effecting the traffic stop. The only video produced by the state, fails to begin recording at the statutorily
required time, violating the clear mandate provided by 56-5-2953 (A).

Moreover, none of the exceptions from 56-5-2953 (B) apply in this case. There are no facts
indicating: 1) the video equipment was inoperable, or 2} that it was impossible to produce the videotape
because the defendant either needed emergency medical treatment or exigent circumstances existed.
56-5-2953(B) further states, “In circumstances including, but not limited to, road blocks, traffic ac;ident
investigations, and citizens’ arrest, where an arrest has been made and the video recording equipment
has not been activated by blue lights.”

At first glance it may séem the Stagner'vicAleo implicates this section, “where an arrest has been
made and the video recording equipment has not been activated Aby blue fights,” This argument would
defeat the clear legislétive intent found in the other mandatory provisions of the statue. “In ascertaining
the intent of the legistature, a court should not focus on any single section or provision but should

consider the language of the statute as a whole.” State v. Henkel (S.C., 2015).

529 South Cherry Road, Reck Hill, South Carolina 29730
Telephome: (803) 909-7650, Web: www.yorkcountygov.com
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YORK COUNTY GOVERNMENT
Centralized DUI Court

south corohnc
Réther, this exception concerns situations that do not involve the normai traffic stop, which is
accomplished by blue lights. This exception recognizes, there are certain times, where it is not practical
for the video to begin upan activation of blue lights. Unlike the subsection (B) scenarios, this case clearly
involves a biue light traffic stop, and accordingly must comply with maﬁaatory requirement of 56-5-
2953(A)(1)(a)(i). Any attempt to excuse their noncompliance thraugh would defeat the overall intent of '
the statue, and subsection (A} would be rendered meaningless.
Here, the state has failed to produce 5 video in compliance with Section 56-5-2953 {A), and none
of the exceptions of Section 56-5-2953(8) apply. Strictly construing the requirements of this statue and

applying the clear case law of this state, the court must dismiss this prosecution for an alleged violation

of Section 56-5-293(.

Please find enclosed al} evidence, including the audio of the trial.

If 1can be of any further assistance, please do not hesitate to call,

/CLAYBURN BARNET‘
AGISTRATE
YORK COUNTY CENTRALIZED DUI CQURT

December 7, 2015

529 South Cherry Road, Rock Hill, South Carolina 29730
Telephone: (303) 909-7650, Web: ww. yorkcountygov.com
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STATE OF SOUTH CAROLINA ) 3
) IN THE COURT OF COMMON PLEAS
countY oF ___OR& y
STATE of $ouTH (ArenA ; CIVIL ACTION COVERSHEET
Aopllard Pleintiffs) )
i ) Lol cp. H6 .
vs. )
SEAN [ELLY )
Qespondont ) )
Submitted By: _furon J. Hrges ad William A. Mdlantn  SC Bar #: ”«{,u: ool Minnon: £9463
Address: __ (030 Heddpy Qatward , ik 753 Telephone #: (%03) do FSTL
fode Bl , SC 94331 Fax #: _(%03) 40 35}
Other:

NOTE: The coverzheet and tnformation contained herein neither replaces nor
required by law. This form is required for the use of the Clerk of Court for th
and dated. A copy of this coversheet must be served on the defendant(s) along

a
a

JURY TRIAL demanded in complaint.
This case is subject to ARBITRATION P

DOCKETING INFORMATION (Check all that apply)
*If Action is Judgment/Settlement do not complete

E-mall: gasmn. lwg!es P yorklowndnaay.Com

supplements the filing and gervice of p!eadx‘ﬁga or other papers as
e purpose of docketing, It must be filled out completely, sigaed,
with the Summons and Complaint.

[] NON-JURY TRIAL demanded in complaiat.
ursuant to the Court Annexed Alternative Dispute Resolution Rules.

)[;K'ﬂu's case is subject to MEDIATION pursuant to the Court Annexed Alternative Dispute Resolution Rules,

This case is exempt from ADR. (Proof o

f ADR/Exemption Attached)

NATURE OF ACTION (Check One Box Below)

Contracts Torts - Professional Malpractice
0  Constructions (100) O  Dental Malpractice (200)
0  Debt Collection (110) 00 Legal Malpmctice (210)
O  General (130) O  Medicat Malpractice (220)
O  Breach of Contract (140) Previous Notice of Intent Caso #
{J  Fraud/Bad Faith (150) 20 M- -
[0 Failure to Deliver/ 1  Notice/ File Med Mal (230)
Werraaty (160) O otters9)
(J  Employment Discrim (170)
O  Employment (180) '
8 omer(199)
Inmate Petitions Administrative Law/Relicl
[0 PcR(500) (3 Reinstate Dev. License (800)
0 Mandamps (520) (0  Judicial Review (8i0)
O  Habeas Corpus (530) O  Relief(820)
O oter(599) [J  Permanent Injunction (330)
[0  Forfeiture-Petition (840)
O  Forfelturo—Consent Order (850)
O other (899)
Specinl/Complex /Other
{1  Eavironmeatal (600) (0 Phanmaceuticals (630)
(0  Automobile Arb. (610) O Unfeir Trade Practices (640)
O  Medical (620) O Outofs ilighs (650)
D Other (699) D Molien to o in
an Cut-of{Co n (§60)
00  Scxual Predator (510) O Pre-Suit

Submitting Party Signature:

Note: Frivolous civil proceedings may be sMct

nDoonooooo

Torts ~ Personel Injury
Conversion (310)

Motor Vehicle Accident (320)
Premiscs Liebility (330)
Products Liability (340)
Personal Injury (350)
Wrongful Death (360)
AssaulVBattery (370)
Slander/Libel (380)

Other (399)

Judgments/Settiements
Death Sett!ement (700)
Foreign Judgment (710)
Magistrate's Judgment (720)
Minor Settlement (730)
Transcript Judgment (740)
Lis Pendens (750)

Transfer of Structured
Scitlement Payment Rights
Application (760)
Confession of Judgment (770)
Petition for Workess
Compensetion Scttlement
Approval (780)
[J Other (799)

0noooog

oa

]

ooo0ooog

O

B

0 DOoDoo

Real Property
Claim & Delivery (460)
Condemnation (410)
Foreclosure (420)
Mechanic's Lien (430)
Partitian (440)
Possessian (450)
Building Code Violatian (460)

Olher (499)

Appeals

Magistrate-Civil (910)
Magistrate-Crimina) (920)
Mumicipal (930)

Probate Court (540)

SCDOT (950}

Watker’s Comp (960)

Zoning Board (970)

Public Service Comm. (990) 7
Employment Sccurity Comnm (991)

Other (999)

e 12[1]15

_/

Civil Proceedings Sanctions Act, S.C. Code Ann. §15-H6-10 et. seq.

SCCA / 234 (06/2015)

. Page 1 of2

siinctions pursuant to SCRCP, Rule 11, and the South Carolina Frivolous

B
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FOR MANDATED ADR COUNTIES ONLY
Aiken, Allendale, Anderson, Bamberg, Barnwell, Beaufort, Berkeley, Calhoun, Charleston, Cherokee,
Clarendon, Colleton, Darlington, Dorchester, Florence, Georgetown, Greenville, Hampton, Horry,
Jasper, Kershaw, Lee, Lexington, Marion, Oconee, Orangeburg, Pickens, Richland, Spartanburg, Sumter,
Union, Williamsburg, and York

SUPREME COURT RULES REQUIRE THE SUBMISSION OF ALL CIVLL CASES TO AN ALTERNATIVE
DISPUTE RESOLUTION PROCESS, UNLESS OTHERWISE EXEMEPT.

You are required to take the following action(s):

1. The parties shall select a neutral and file a “Proof of ADR” form on or by the 210" day of the filing of this
action. If the parties have not selected a neutral within 210 days, the Clerk of Court shall then appointa
primary and secondary mediator from the current roster on a rotating basis from among those mediators
agreeing to accept cases in the county in which the action bas been filed.

2. The initial ADR conference must be held within 300 days after the filing of the action.

3. Pre-suit medical malpractice mediations required by S.C. Code §15-79-125 shall be held not later than 120
days after all defendants are served with the “Notice of Intent to File Suit” or as the court directs, (Medical
malpractice mediation is mandatory statewide.)

4. Cases are exempt from ADR only upon the following grounds:

a. Special proceeding, or actions seeking extraordinary relief such as mandamus, habeas corpus, or
prohibition;

b, Requests for temporary relief;

detiorrTelief matters;
e. Contempt of Court proceedings;
f.  Forfeiture proceedings brought by governmental entities;
g Mortgage foreclosures; and

h. Cases that have been previously subjected to an ADR conference, unless otherwise required by
Rule 3 or by statute. :

5. In cases not subject to ADR, the Chief Judge for Administrative Purposes, upon the motion of the court or
of any party, may order a case to mediation. '

6. Motion of a party to be exempt from payment of neutral fees due to indigency should be filed with the
Court within ten (10) days after the ADR conference has been concluded. :

Please Note:  You must comply with the Supreme Court Rules regarding ADR.
Failure to do so may affect your case or may result in sanctions.

SCCA /234 (06/2015) Page 2 of 2 7
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KeviN S. BRrackeTT
SouciTor

December 1, 2015

VIA INTER-DEPARTMENTAL DELIVERY
Hon. David Hamilton, Clerk of Court

York County Court of Common Pleas

300 W. Liberty Street

York, South Carolina 29745

VIA INTER-DEPARTMENTAL DELIVERY
Hon, Clayburn S. Barnette, Jr., Magistrate

York County Centralized DUI Court

529 S. Cherry Road

Rock Hill, South Carolina 29730

Re:  State v. Sean Kelly, Case No, 2015-CP-46-

Dear Mr. Hamilton and Judge Barnette:

, Former Ticket No. 68360GM

Please find enclosed an original and one copy of the Notice of Appeal and Proof
of Service in the above-referenced matter. Please file these items in accordance with
your normal procedures, and return a clocked copy to me in the enclosed self-addressed

inter-departmental delivery envelope,

Since this Appeal is being pursued by the State of South Carolina, I am informed
that no filing fee is necessary. As always, please do not hesitate to contact me at (803)

909-7582, should you have any questions or concerns.

Sincerely),

AaronJ.

Assistant Soli

enclosures as stated

cc:  Michael L. Brown, Jr., Esquire (via US Mail)
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STATE OF SOUTH CAROLINA
COUNTY OF YORK
State of South Carolina,

Appellant,

. Sean Kelly,

Respondent.

IN THE COURT OF COMMON PLEAS
SIXTEENTH JUDICIAL CIRCUIT
Case No. 2015-CP-46-

Former Ticket No. 68360GM

NOTICE OF APPEAL

vvvvvuvvvvvvvuuv

TO: THE HONORABLE CLAYBURN 8. BARNETTE, JR., YORK COUNTY
MAGISTRATE, and MICHAEL LANGFORD BROWN, JR.,, ESQUIRE,
ATTORNEY FOR THE RESPONDENT, and TO THE RESPONDENT ABOVE-

NAMED:

THE STATE OF SOUTH CAROLINA in the Sixteenth Judicial Circuit, by and through
Assistant Solicitor William A. McKinnon, hereby appeals, to the Court of Common Pleas for York
County, the ruling of York County Centralized DUI Court Magistrate Clayburn Barnette
dismissing the Driving Under the Influence charge (Ticket No. 68360GM) against Sean Kelly
(“Respondent”). Respondent is represented by Michael L. Brown, Jr., Esquire. The ruling was
made by Judge Barnette on November 25, 2015.

This appeal is made on the following grounds:

1. The Magistrate erred in dismissing the above-referenced charge for an alleged violation

of S.C. CODE ANN. § 56-5-2953. Pursuant to

State v. Landis, 362 S.C. 97, 606 S.E.2d

503 (Ct. App. 2004), only the arresting officer, Deputy Jobn Stagner, was required to
produce a video in compliance with 8.C. CODE ANN. § 56-5-2953. Further, Investigator
Tolson was not required to produce such a video, nor was he required to have a video
camera in his car at the time he Initiated a traffic stop on Respondent. See S.C. CODE
ANN. § 56-5-2953(B), (G). Therefore the Magistrate’s order of dismissal should be
reversed and this case remanded for further proceedings.

Signature Block on Following Page.

Page 1 of 3
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Respectfuily ifted, -

William Al MjcK¥rfion

Aaron J. Hayes

Assistant Solicitprs, Sixteenth Judicial Circuit
1070 Heckle Boulevard, Ste. 207

Rock Hill, SC 29732

(803) 909-7566

Rock Hill, South Carolina

December 1, 2015

Page 2 of 3
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STATE OF SOUTH CAROLINA ) - INTHE COURT OF COMMON PLEAS
)
- COUNTY OF YORK ) SIXTEENTH JUDICIAL CIRCUIT
. )
State of South Carolina, ) Case No. 2015-CP-46-
)
Appellant, ) Former Ticket No. 68360GM
)
)
V. )
)
) CERTIFICATE OF SERVICE
Sean Kelly, )
)
Respondent. )
)

I hereby certify that I have served upon the Magistrate and the Respondent’s Counsel of
Record a copy of the foregoing Notice of Appeal to their addresses of record: ’

VIA INTER-DEPARTMENTAL DELIVERY:
Hon. Clayburn S. Barnette, Jr.

529 8. Cherry Road

Rock Hill, SC 29730

(803) 909-7605

York County Magistrate

VIA US MAIL:

Michael L. Brown, Jr., Esquire
P.O. Box 1025

Rock Hill, SC 29731

(803) 328-8822

Attorney for Respondent

[ so certi

Aaron J. Hayeg/ /|

Assistant Solicitor
Cpate 2-1-15
. Page 3 of 3
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STATE OF SOUTH CARCLINA

) IN THE COURT OF COMMON PLEAS
) .
COUNTY OF YORK ) SIXTEENTH JUDICIAL CIRCUIT
)
State of South Carolina, ) Case No. 2015-CP-46-03747
)
Appellant, ) Former Ticket No. 68360GM
) B
)
v. )
) MEMORANDUM IN SUPPORT
) OF APPEAL
Sean Kelly, )
)
Respondent. )
)

COMES NOW THE STATE OF SOUTH CAROLINA; by and through the undersigned

~ Assistant Solicitor, who respectfully requests that the Court grant the appeal, reverse the decision

below dismissing this charge of Driving Under the Influence, and remand the matter for trial.
PROCEDRUAL HISTORY

This case originates from the York County Magistrate’s Centralized DUI Cout, via.t;ormer
Ticket No. 68366GM alleging Driving Under the Influence, First Offense (“DUI"). During a
bench trial held on September 17, 2015 and December 10, 2015, Respondent (as the Defendant
below) moved to dismiss the charée. The motion to dismiss was granted on the grounds the state
“failed to pro.duée a video in compliance with Section 56-5-2953(A),” because the officer who
performed the initial traffic stop was not driving a vehicle equipped with a camera.

FACTS BEARING UPON THE APPEAL

The initial traffic stop on Defendant-Respondent Kelly on September 11, 2013, was

performed by Kevin Tolson, a swom law enforcement officer who was employed as an

investigator with the Sixteenth Circuit Solicitor's Office at the time the events in this matter

! Return to Notice of Appeal at 3.

Page 1 of 7
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occurred. Investigator Tolson testified that he received a radio report of a probable impaired driver
on [-77. Realizing he was very close o the reported location, Investigator Tolson testified that he
located the vehicle and observed it crossing the fog line and driving in a manner which was unsafe.
He therefore initiated a traffic stop using in his unmarked vehicle, a vehicle which is not equipped
with a dashboard camera. “

Invesﬁgator Tolson testified that shortly after the traffic stop, and while he was still waiting
at the car window for Mr. Kelly, Deputy Stagner arrived on the scene in his marked patrol car
which was equipped with an operating camera.” Deputy Stagner then testified that Mr. Kelly
admitted to Deputy Stagner that he had consumed “a lot” of alcohol, had bloodshot eyes, and
shured speech. Deputy Stagner further testified that Mr. Kelly was so intoxicated he could not
stand without assistance. Deputy Stagner attempted field sobriety tests, but Mr. Kelly was too
intoxicated to perform them and began refusing to try. He was arrested by Deputy Stagner for
DUI, First Offense, and transported by Deputy Stagner to the Fort Mill Police Department in
Deputy Stagner’s vehicle. A search of Mr. Keﬂy’s vehicle revealed an open bottle of Canadian
Mist liquor and a cup with a dark liquid which smelled of elcohol. Mr. Kelly refused to blow into
the Datamaster BAC machine.

Particularly relevent to this appeal, Investigator Tolson testified he was not a traffic
enforcement officer, was never assigned to traffic enforcement duties, and that his unmarked
Solicitor's Office Vehicle was therefore not “used for traffic enforcement.”

At trial, Appeliant moved to dismiss based the lack of a video recording of the entire traffic
stop. The Trial Court granted the motion, finding SC Code § 56-5-2953(A) was violated because

Deputy Stagner’s video begen “later than the activation of the officer’s blue lights.” In other

? Deputy Stagner’s dashboard camera video recording of this incident, as well as a disc of the audio record of the trial,
ghonld kave been including in the Magistrate's Return to this Appesl. Should the Court request, the State is ablo to

* provide additional coples of the dashboard camera video,

Page 2 of 7
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words, the charge was dismissed because the incident video began when Deputy Stager arrived at
the scene, rather than when Investigator Tolson performed the traffic stop. This appeal followed.
STANDARD OF REVIEW

“In criminal appeals from the magistrate court, the circuit court is bound by the magistrate
court's findings of fact if any evidence in the record reasonably supports them . . . but [qluestions
of statutory interpretation are questions of law, which are subject to de novo review and which we
are free to decide without any deference to the court below.” State v. Taylor, 411 S.C. 294, 300,
768 SE2d 71, 74 (Ct App. 2014) (intemal citations and quotations omitted). As this appeal
concerns the proper interpretation of'S.C. Code Ann. § 56-5-2953, the appeal is de novo.

APPLICABLE LAW

The DUI video recording statute, § 56-5-2953 of the SOUTH CAROLINA CODE OF Laws,

provides, in pertinent parts:

(4) A person who violates Section 56-5-2930, 56-5-2933, or 56-5-2945 must
have his conduct at the incident site and the breath test site video recorded,

(1)(a)  The video recording at the incident site must;

@) not begin later than the activation of the officer’s blue lights;

(i)  include any field sobriety tests administered; and

(i) include the arrest of a person for a violation of Section 56-5-
2930 or Section 56-5-2933, or a probable cause
determiration in that the person. violated Section 56-5-2945,
and show the person being advised of his Miranda rights.

(B) Nothing in this section may be construed as prohibiting the infroduction of
other relevant evidence in the trial of a violation of Section 56-5-2930, 56-5-2933,

or 36-5-2945. Failure by the drresting officer to produce the video recording
required by this section is not alone a ground for dismissal of any charge made
pursuan to Section 56-5-2930, 56-5-2933, or 56-5-2945 ...

Page 3 of 7
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(G) The provisions contained in Section 36-5-2953(4), (B), and (C) take effect for

each law enforcement vehicle used for traffic enforcement once the law enforcement

vehicle is equipped with a video recording device.

APPLICATION

Two different provisions of S.C. Code Ann. § 56-5-2953 require reversal of the Magistrate
Judge in this matter. First, Investigator Tolson was not the arresting officer, and therefore he was
not required to produce a dashcam video. Second, even if Investigator Tolson was considered the
arresting officer (which he was not), his vehicle was not “used for traffic enforcement” and
therefore the statutory exception applies.
THERE IS NO VIOLATION OF § 56-5-2953 IN THIS CASE BECAUSE DEPUTY
STAGNER, NOT INVESTIGATOR TOLSON, WAS THE ARRESTING OFFICER

The plain language of S.C. Code Amn. § 56-5-2953 provides that its provisions only apply
to “arresting officer(s].” “Nothing in this section may be construed as prohibiting the introduction
of other relevant evidence in the trial of a violation . . . Failure by the amresting officer to produce
the video recording required by this section is nﬁt alone a ground for dismissal of any charge made

- - - - 8.C. Code Ann. § 56-5-2953(B) (emphasis added). The Court of Appeals has held that this

language means exactly what it says: only the arresting officer must comply with the DUI video .

statute. “Trooper Davis conducted the field sobriety test, determined Landis was impaired, and
placed him under arrest for DUI. Trooper Davis was the arresting officer responsible for meeting

the statutory videotaping requirements of section 56-5-2953(A).” State v. Landis, 362 S.C. 97
606 S.E.2d 503 (Ct. App. 2004).

3

Both Investigator Tolson and Deputy Stagner testified that it was Deputy Stagner who

arrested Mr. Kelly. Just as in the Landis case, here Deputy Stagner was the officer who “conducted

Page 4 of 7
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the field sobriety test, determined [Kelly] was impaired, and placed him under arrest for DUL” It is
not necessary for other officers, like Investigator Tolson, to provide vidéos.

Because Investigator Tolson testified he was not the arresting officer, it wes error for the
Trial Court to require him to produce a video, and this matter should be remanded for trial.
BECAUSE INVESTIGATOR TOLSON’S VEHICLE IS NOT “USED FOR TRAFFIC
ENFORCEMENT,” THE STATUORY EXEPTION IN § 56-5-2953(G) APPLIES

Even if, contrary to the clear holding of Landis, Investigator Tolson is found to be the
“arresting officer,” reversal is still appropriate because of the exception in S.C. Code Ann. § 56-5-
2953(G).

By its plain language, the entire video recording statutory scheme only applies to police

vehicles “used for traffic enforcement,” not all police vehicles. “The provisions contained in

Section 56—5-2953(!\), (B), and (C) take effect for each law enforcement vehicle used for ﬁ'affic
enforcement once the law enforcement vehicle is equipped with a video recording device.” S.C.
Code Ann. § 56-5-2953(G) (emphasis added).

Investigator Tolson testified that all of his duties were investigating crimes for the

Solicitor’s Office, and that he was never assigned to traffic enforcement duty, and that his vehicle

“was not “used for traffic enforcement.” Opposing counsel argued that on the day of the arrest,

Investigator Tolson must have been performing traffic enforcement duty because he performed a
traffic stop. This interpretation is absurd, and robs § 56-5-2953(G) of any meaning, It is important
to note that S.C. Code Ann. § 56-5-2953 applies only to DUL, DUAC, and Felony DUI arrests,
'Ihereféxe every case under § 56-5-2953 will‘be a “traffic stop” since the offense is operating a
vehicle under the influence and thus every single law enforcement vehicle must have a camera.

That is an absurd result, and this interpretation must be rejected. “We will reject a statutory

Page S of 7
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intelprétaﬁon that leads 1o & result so plainly absurd that it could not have been intended by the
legislature or would defeat the plain legislative intention.” New York Times Co. v. Spartanburg
Cty. Sch. Dist. No. 7,374 S.C. 307, 312, 649 S.E.2d 28, 30 (2007). More specifically, “we should
seek a construction that gives effect to every word of a statute rathér than adopting an
interpretation that renders a portion meaningless.” Hinton v. S. Carolina Dep't of Prob., Parole &
Pardon Servs., 357 S.C. 327, 342, 592 S.E.2d 335, 343 (Ct. App. 2004). For the § 56-5-2953(G)
exception to actually mean something, it must mean traffic stops performed in a vehicle not
pormally or not routinely used in traffic énforcement are excused from the video requirement.

Investigator Talson was not a traffic enforcement officer, and his vehicle was not a traffic
enforcement vehicle. He is therefore exempt from the video requirement under S.C. Code Ann. §
56-5-2953(G).

CONCLUSION

Investigator Tolson was not required to produce a video of the traffic stop because he was

not the arresting officer, pursuant to State v. Landis, and because his vehicle was not “used for

traffic enforcement.” For the foregoing reesons, the State respectfully requests that the Court grant
instant appeal and remand for trial.

Respectfully Submitted,

William A. McKinnon

Assistant Solicitor

16" Judicial Circuit

1070 Heckle Boulevard, Ste. 207
Rock Hill, SC 29732

(803) 909-7566

Rock Hill, South Carolina

Page 6 of 7
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State of South Carolina.)) In the Court of Common
) Pleas for York

)

County of York., ) Case No.: 2015-CP-46-03747

State of South Carolina.,
Appellant.,
-vs~- Transcript of Record.

Sean Robert Kelly.,

)
)
)
)
)
)
}
)
Respondent. )
)

March 23, 2016
York, South Carolina

BEFORE:
The Honorable John C. Hayes, III., Judge.
APPEARABANCES:

Ms. William McKinnon

Assistant Solicitor

Sixteenth Judicial Circuit )
1070 Heckle Boulevard, Ste., 207
Rock Hill, South Carolina 29732
For the Appellant

Ms. Michael L. Brown, Junior, Esquire
P.0. Box 1025

Rock Hill, South Carolina 29730

For the Respondent

Wanda S. Nelson, CVR-M

Official Court Reporter

Sixteenth Circuit, York and Union
To the Honorable John C. Hayes, III
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E-X-A-M-T-N-A-T-J-0-N

WITNESS BY:

No witnesses were called.
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EXHIBITS

[s3]
<
O

NO. DESCRIPTION ID.

No Exhibits were received into the record.
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(COURT IN SESSION/ON THE RECORD IN THE MATTER OF STATE
OF SOUTH CAROLINA VERSUS SEAN ROBERT KELLY, WEDNESDAY,
MARCH 23, 2016 AT 10:20 AM.)

THE COURT: All right. The next one is not set until
ten thirty I believe ten thirty and that’s South Carolina
versus Kelly. Mr. McKinnon is present and then Michael
Brown is on the other side. 'So we’ll be at ease until ten
thirty.

(COURT AT EASE AT 10:22 AM.)

(COURT BACK IN SESSION AT 10:25 AM.)

THE COURT: Take your seats. Thank you.

The next matter is the State of South Carolina versus
Sean Kelly; a DUI appeal from Magistrate Clayburn Barnette.

MR. MCKINNON: Thank you, your Honor, good morning.

THE COURT: Good morning.

MR; MCKINNON: Bill McKinnon on behalf of the State,
your Honor. Your Honor, this is a case involving a traffic
stop by Kevin Tolson who at the time was an investigator
with the York County Sheriff’s - with the York County
Solicitor’s Office.

On September 11th, 2013 Mr. Tolson had a radio report
of an intox - probable intoxicated driver on I-77 and he
realized he was very very close to the reported location;
he located the car, it was swer&ing and it was driving in a

dangerous manner and he initiated a traffic stop.
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MR. BROWN: Your Honor, I'm gonna object to his
rendition of the facts. The video speaks for itself and
the transcfipt speaks for itself. He’s taking liberty with
fhe facts --- |

MR. MCKINNON: You know I'm —---

MR. BROWN: --- here. 1It’s outside the context of the

MR. MCKINNON: Mr. Brown, I'm not taking any liberties
at all and you know that.

MR. BROWN: I disagree, your Honor.

MR. MCKINNON: In fact -~

MR. BROWN: I totally disagree, your Honor.

THE COURT: Whoa, whoa, whoa. We’re lawyers, we’ll do
this civilly. 1I’'m hearing this without a jury, of course,
this is an appeal.

MR. MCKINNON: Your Honor, --

THE COURT: 1I‘11 listen to his rendition and if
there’s anything you can add that I do not find in there
I'11 weed it out ---

MR. BROWN: Yes, sir.

MR. MCKINNON: 1I’11 do my best.

THE COURT: --- I'1l1l listen to your response so you
may proceed.

MR. MCKINNON: Thank you, ybur Honor, I’1ll do my best

Lo summarize the facts and if I speak to anything wrong I’m

23

031



10
11
12
13
14
15
16
17
18
19
20
21
22

23

25

sure Mr. Brown will correct me.

But Mr. Tolson initiated a traffic stop, your Honor.
ﬁis vehicle --

(DISTRACTION FROM CONSTRUCTION WORK ON COURTHOUSE
ROOF'. )

THE COURT: They’re working on the roof so hopefully
they’1ll stay up there. I can't promise.

MR. MCKINNON: Mr. Tolson’s investigative vehicle,
your Honbr, is not equipped with a camera. Deputy Stagner
from York County Sheriff’s Office arrived very shortly
after the stop. At the time Deputy Stagner arrived Mr.
Tolson is still standing at the driver’s window waiting for
the license. Deputy Stagner testified that Mr. Kelly had
blood-shot eyes. He consumed - Said he consumed a lot of
alcohol. He had a slurred speech and then he was so
intoxicated that they did not feel like field sobriety test
were safe. He was placed under arrest by Deputy Stagner
for DUI; transported to the Fort Mill Police Department for
field sobriety - for a DATA Master test which he refused.

Your Honor, the basic issue in the appeal is, does the
fact that the traffic stop performed by Investigator
Tolson, without a camera on the vehicle, does that mean
this case had to be thrown out? It was dismissed by Judgé
Barnett on that basis, your Honor. And I believe there are

two statutory basis why Judge Barnett should be reversed.
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The first one, your Honor, is State v. Landis, it’s a
Court of Appeals case which says very clearly that only the
arresting officer must produce a video of --

MADAM COURT REPORTER: I'm sorry, I'm sorry. I'm
sorry, could you repeat that please? Reversed on appeal.

MR. MCKINNON: Yes, ma’am.

Your Honor, Court of Appeals case State versus Landis.
Your Honor, in State versus Landis holds that only the
arresting officer must produce a video under 2953. In this
case Deputy Stagner who had the video was the arresting
officer, your Honor. His video covers everything that
happened in the case except for the very initial traffic
stop by Investigator Tolson.

That’s one independent basis for reversal, your Honor,
is that Investigator Tolson does not have to produce a
video under the statute.

The second basis, your Honor, is 2953(G) which is an
exception to the DUI recording statute. That provides that
law enforcement vehicles which are not used for traffic
enforcement do not have to have videc so that means it does
not even apply to traffic stops by law enforcement vehicles
that are not used for traffic enforcement: And that is,
Investigator Tolson is the perfect example of that sort of
case, your Honor.

He testified at the trial he does not do traffic
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enforcement; he has never assigned to traffic enforcement;
his vehicle is never used for traffic enforcement. He
performed this stop because it was an unsafe driver and,
your Honor, it fits squarely in the 2953(G) exception.

Investigator Telson is not a paﬁrol officer, his
vehicle does not have to be equipped with a camera because
he does-not perform traffic enforcement duties; his vehicle
is not used for traffic enforcement, your Honor.

So for both of those reasons, your Honor, the State
earned it’s reversal.

THE COURT: All right. Mr. Brown.

MR. BROWN: Your Honor, I submit the facts are
uncontradicted in this case and the record will reveal
this. Officer Tolson executed a stop with a blue light on
this defendant. Approximately five minutes later Deputy
Stagner shows up. Pursuant to 56-5-2953(A) “A person who
violates Section 56-5-2930; 2933 or 2945 must have his
conduct at the-incident site” . . . “and breath test site
video recorded. The video recording of the incident site
must: not begin later than the activation of blue lights.”
That clearly was not done in this case; that’s
uncontradicted.

So the question becomes under Subsection B of the
statute do exceptions apply. I want to emphasize to this

Court the State produced no affidavit listing any of the
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exceptions of Officer Tolson’s vehicle which they coulq
have done. And I'm sure the Court’s well familiar with the
State’s form that says my vehicle has not beeﬁ equipped
with a video camera yet. This was not done in this case.
The State has not complied with Subsection B in this
statute so, therefofe, they’re standing on the merits of
this fact that he does not have a camera in his vehicle.

The State’s reliance on State v. Landis is misplaced,
your Honor. A quick re?ieﬁ of that case will show that in
that particular matter Officer Davis of the South Caroclina
Highway Patrol in Spartanburg C§unty, and a state
transportation officer, stopped a vehicle at the same time.
Both cars arrived; the Officer Davis the arresting officer
in this case also saw the person driving, saw the bad
driving, and stopped him in Landis. He also did not
produce a video tape but it’s a complete different set of
facts.

In that case the Supreme Court of Appeals correctly
found in my opinion that his video camera was inoperable at
that time and reasonable efforts have been madé to maintain
it in operable condition so Landis is not applicable here,
your Honor.

The question becomes they’ve not complied with the

statute. What’s the remedy? And I would like to hand this

up.
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I gave you a copy didn’t I? Do you need another copy?
MR. MCKINNON: Do you mean at trial?
MR. BROWN: No. Town of Mount Pleasant versus

Roberts.

MR. MCKINNON: No, I don’t need a copy.

(DOCUMENTS RECEIVED UP BY THE COURT.)

MR. BROWN: I beg the Court’s indulgence one second.

On page 7, and I think the Court’s familiar with Town
of Mount Pleasant v. Roberts - Town of Mount Pleasant just
decided they weren’t going to eqﬁip video cameras in their
cars at all because they weren’t gonna pay for them despite
the legislatures mandate that these cars be equipped with
video cameras.

On page 7, paragraph 3, “Up until this point our
appellate courts have affirmly answered the question when a
law enforcement agency inexcusably failed to video tape the
DUI arrest with an existing video camera. 1In the incident
case the town failed to create a video tape of Robert’s DUI
arrest because the patrol vehicle had never been equipped
with a video camera.”

On page 8 of that opinion the court goes on to say,
“Our courts however have not analyzed whether these
exceptions apply with a law enforcement vehicle that’s
never been equipped with a video camera in the incident

case. Taking into consideration the purposes of Sections
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56-5-2953 which is to create direct evidence of a DUI
arrest we find the town’s protracted failure to equip it’s
patrol vehicles with video cameras despite it’s priority
ranking defests the intent of the legislatﬁre and violates
the statutory created obligation to video tape DUI arrest.

Accordingly we do not believe the town should be able
to continually evade it’s duty to allow in Subsection G
thus we hold the town’s failure to equip it’s patrol
vehicles does not negate the application of a statutory
exception of Subsection B.”

"And to emphasize the point on Page 9 of that opinion
the court goes on to state, “Further more it is instructive
that the legislature has not mandated video taping in any
other criminal csntext. Despite the potential significance
of video taping of oral confessions the legislature is not
required the state to do so. By requiring the law
enforcement agency to video tape a DUI arrest the
legislature clearly intended strict compliance with the
provisions of Section 46-5-2953 and in turn promptly gave
us the severe act sanction for non-compliance.”

They haven’t complied, your Honor. They have not
submitted an affidavit which the statute requires pursuant
to'Subsection B. The State would like you to buy an
argument that this is only applicable for what they deem to

be a vehicle that’s used for traffic enforcement.
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My counter argument is, your Honor, --

THE COURT: Well doesn’t -- I hate to kind of
interrupt, but doesn’t the Roberts case talk about quote
patrol vehicle? Patrol vehicles on the page 8 that you
pointed to. I mean it specifically talks about patrol
vehicles and the town’s failure to equip patrol vehic;es.

MR. BROWN: That’s correct, your Honor.

THE COURT: So is that the distinction between law
enforcement officers and not patrol officers?

MR. BROWN: No, sir, your Honor. I take the position
the statute’s clear and unambiguous on this point. Any
vehicle and the plain words in reading the statute take
effect for each law enforcement vehicle used for traffic
law enforcement. When they turn the blue light on to stop
somebody they chose to use that vehicle for traffic law
enforcement. By the State’s own admission they were
looking for suspected DUI. They knew it was gonna be a DUI
case. You can imply that the State knew the statutory
requirements of 56—5—2953:and chose not to do it.

I really believe the non-compliance comes in. They
didn’t even submit an affidavit saying it hadn’t been
equipped. If they had fulfilled the exceptions to
Subsection B I think my argument would a lot weaker but the
State chose not to do that; therefore, no excgptions are

listed therefore the statutory schemes have been violated
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and under the Cgty of Rock Hill versus Suchenski the remedy
is dismissal.

I also would like to add, your Honor, the State did
not appeal the additional sustaining ground to this matter;
that there is no affidavit; there’s no audioc at the staft
of Deputy Stagner’s video either. Aand the only field
sobriety test given is one test. So, HGN test and that’s
blocked by the officer’s head. You can’t even see the
defendant’s face. And I would raise those additional
sustaining grounds to uphold Judge Barnett’s ruling.

THE COURT: Did you file a document indicating you
were raising those as additional sustaining grounds?

MR. BROWN: I didn’t file the appeal, your Honor.

THE COURT: I know but did you file any - Okay. 1
hear your argument but it just wasn’t ruled on so —--

MR. BROWN: Yes, sir.

THE COURT: -- 1it’s really not before me.

MR. BROWN: I’m just throwing it to the court for
additional sustaining grounds for what it’s worth.

THE COURT: Okay.

MR. MCKINNON: Your Honor, very briefly. No affidavit
is required, your Honor. Section B provides for an-
affidavit of exigent circumstances like the camera is
broken or there is a medical emergency or something like

that. That’s not what we’re arguing, your Honor. We’re
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arguing Subsection G. And as your Honor pointed out that
this Town of Mount Pleasant does not apply. Provision G --

every traffic - every incident under the statute, your

- Honor, is a traffic stop so the exception in G must mean

what the legislatﬁre intended for there to bé a class of
policé vehicles that did not have to comply with the
statute.

THE COURT: That’s those not used for traffic
enforcement?

MR. MCKINNON: Exactly, your Honor. And Investigator
Tolson testified --

THE COURT: Why would somebody have a blue light if
they weren’t intending to stop people on the -highway?

MR. MCKINNON: 1In case of exigent circumstances or
emergencies like this, your Honor. Or, when he’s pulling
up and there is someone in front of someone’s house, your
Honor, if he’s chasing someone in pursuit, but obviously
every steop under this statute is gonna be a traffic stop.
It’s a DUI statute. So the legislature could have said if
you’re gonna stop people for DUI you must have a camera.
They didn’t say that. They said in the DUI statute, where
every incident will be a traffic stop, they said there is a
class of vehicles which don’t have to have cameras. And
that’s vehicles that are not used for traffic enforcement

and that’s Investigator Tolson, your Honor.
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THE COURT:A Did Investigator Tolson testify?

MR. MCKINNON: He did, your Honor. He testified he’s
never assigned to traffic enforcement duties. He does not
perform traffic enforcement; his vehicle is not used for
traffic enforcement. His sole duties are investigating
cases for the Solicitor’s office.

THE COURT: Did you ask why he had a blue light if
that was the case?

MR. MCKINNON: Not that I recall, your Honor.

And again, your Honor,.there's an additional
sustaining ground, you know, additional grounds for
reversal under Landis. Landis said only the arresting
officer must produce a video. Deputy Stagner was the
arresting officer; his video covers everything, there’s
everything the statute requires except it wasn't activated
upon Officer Tolson’s blue lights. And Landis says that
only Stagner must produce the video.

And Subsection B says in circumstances where the
officer arrives after the incident it’s okay. That’s
Stagner; he’s got to produce the video, he arrives. It
says in circumstances including but not limited to road
blocks, traffic accidents, citizen’s arrest. Those are
situations where the incident’s already started, your
Honor. Just like here Deputy Stagner arrives; as soon as

he arrives his damera is activated. The fact that it
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wasn’t activated upon his blue light ~ I mean activated by
Investigator Tolson does not matter because Tolson’s not
the arresting officer; your Honor.

Every ‘element, that attempted the field sobriety test,
the Miranda, everything the statute requires is on camera,
your Honor. Thank you.

MR. BROWN: Just very briefly. By their own argument
that makes me correct. They claim exigent circumstances
but submitted no affidavit. The statute - Its not
complicated. If they want to claim exigent circumstances
in Subsection B submit the affidavit. Hey, we’ve got
somebody here driving bad possible DUI I’m gonna séop ‘em.
These are exigent circumstances. They chose not to do that
in the prosecution of Mr. Kelly. The statutory scheme
fails.

THE COURT: All right.. Well I'll take a look at it.

MR. MCKINNON: Thank you, your Honor.

THE COURT: Thank you both.

- END OF TRANSCRIPT OF RECORD. -
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
COUNTY OF YORK g SIXTEENTH JUDICIAL CIRCUIT
) C.A. No.: 2015-CP-46-03747

State of South Carolina, g

Appellant, g

Vs. ; ORDER

Sean Kelly, ;

Respondent. i

This is an appeal by the State from the Magistrate Court’s dismissal of a Driving Under
the Influence charge ‘un against Respondent Sean Kelly, The Court heard this matter in open
court March 23, 2016, The Appellant was represented by William A. McKianon, Esq., the
Respondent by Michael L. Brown, Ir., Esq.

On September 11, 2013, Respondent was stopped on I-77 by Investigator Kevin Tolson
(Tolson), a Sheriff’s officer assigned to the 16" Solicitor’s office. The initial stop was
accomplished by the use of Officer Tolson’s blue lights, Following the initial traffic stop, a
Deputy Stagner arrived on the scene. Tolson's car had no video recording equipment. Stagner
initiated a DUI investigation and subseciuently arrested the Respondent for DUI and transported
him to the Moss Justice Center in York, South Carolina. Respondent was subsequently tried in a
bench trial and the charge dismissed, upon motion of Respondent. |

The Magistrate Judge indicated in the Return that the dismissal of Respondent’s DUI
charge was based on the State’s failure to produce a video from the incident site in compliance

with Section 56-5-2953(A), S.C. Code of Laws, 1976, as amended.2

! Violation of Section 56-5-2930, S.C. Code of Laws, 1976, as amended.
? All references to statutory provisions herein are from S.C. Code of Laws, 1976, as amended.
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Section 56-5-2953 provides in pertinent part:
(A) A person who violates Section 56-5-2930,0r
. 56-5-2933, or 56-5-2945 must have his conduct

at the incident site and the breath test site video
recorded.

(1)(a) The video recording at the incident site must:
(i) not begin later that the activation of the officer’s
blue lights.

The Cardinal rule of statutory interpretation is to ascertain and effectuate the intentions of
the legislature. State v. Gordon, 408 SC 536; 759 S.E.2d (755).

Section 29-5-2953 uses three terms when referencing the person responsible for certain
conduct under the statute Section 29-5-2953(A(1)(a) uses the word “officer”; Section 56-5-
2953(B), two times, refers to the “arresting officer” and once to “the arresting law enforcement
officer.” -

Here, the facts establish that Officer Tolson was the officer who effected the traffic stop
of Respondent. At Respondent’s trial, Officer Tolson testified he was not the arresting officer
and the Uniform Traffic Ticket issued to Respondent confinms this.

Section 56-5-2953(G) applies to vehicles “used for Traffic enforcement” and provides for
delayed implementation of 56-5-2953(A) under a certain circumstance, installation of video
devices in Traffic enforcement vehicles. Officer Tolson testified that law enforcement was not
his primary job. Therefore, he implicitly, if not explici(iy, confirmed he is a law enforcement
officer to some degree. The fact that he drove a'vehicle equipped with blue lights further bolsters
this finding,

Officer Tolson, wﬁen stopping Respondent, was acting as a law enforcement officer.

Therefore, the vehicle he used to effect the stop was being used as a law enforcemem vehicle.
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Based on the above, I find that under Section 36-5-2953(A) Tolson is the “officer”
referred to therein. There is no question Respondent’s stop was occasioned by Officer Tolson’s
activation of the blue lights in his law enforcement vehicle.

Based on the above, I find that under Section 56-5-2953(A)(1)(a) Officer Tolson is the
officer referred to therein. Therefo;e, the initial stop by Officer Tolson implicates Section 56-5-
2953 (A)(1)(a). 1 find the intention of the legislation is that when an officer stops a vehicle
whose driver is suspected of driving under the influence, that the subsequent conduct of the
driver must be video recorded. Ifind this is true even if the officer making the stop is not the
arresting officer.

Since Officer Tolson was not the arresting officer, he could not have, nor did he, submit a
Section 56-5-2953(B) affidavit under the clear and unambiguous language of Section (B).

I find that Section 56-5-2953(G) here does not excuse Officer Tolson's failure to comply
with Section 56-5-2953. The State has presented no reason why Officer Tolson’s law
enforcement vehicle was not equipped w1th a video recording device other than law enforcement
was not Officer Tolson’s primery job. There is nothing in the record, other than the fact just
noted, that justifies the failing to equip Officer Tolson’s vehicle with a video recording device
seventeen years after the enactment of Section 56-5-2953. In so finding, the Court applies its
own rule of reason® as an overlay to the intention of the legislature.

It is not reasonable that law enforcement can leave law enforcement vehicles, which may
be used in DUI stops, unequipped with video recorders and take the position the State does here.
That is, the simple fact that law enforcement has chosen not to install video recorders in certain
law enforcement vehicles which clearly fall under the designation of a law enforcement vehi