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STATE OF SOUTH CAROLINA )  IN THE COURT OF COMMON PLEAS
COUNTY OF YORK )  CASENO. 2016CP4601280
CITY OF ROCK HILL )
) -
Respondent, ) © = .
) 3553 r;-s’ 2' I‘"'";
vs. )  ORDER REVERSING CONVICTI@IWSCND—< w
: ) REMANDING FOR NEW TRIAL & T) S &
NATHAN MORGAN ) 4:@4 = @
Appellant. ) ﬁ 2 ﬁ%’
) cn. w

This matter came before the .court on May 11, 2107, upon an appeal filed by Nathan
Morgan (“Appellant™) from his co_nvietion for Assault Battery 3rd Degree, following a jury trial
held on Apn'l 21, 2016. Appellant was represented by Charles H. Rudnick, Assistant Public
Defender, and the City of Rock Hill (“City”) was represénted by Christopher E. Barton, City
Solicitor. After consideration of the record and arguments of counsel, I find and’conc_';lude as,
follows, |

FACTUAL { PROCEDURAL BACKGROUND

Appellant was chiarged, and subsequently convicted of Assault and Battery 3™ Degree

after a jury trial on April 21, 2016. Appellant timely filed an Appeal to this Court.

During his direct examination at trial, in defense of the charges against him, Appeliant
testified that Cornelius McCleod (“McCleed”), the alleged victim, aggressively pulled his jacket
from behind. Appellant stated that he felt thr eatened after this occurred, and in response, struck
MecMcCleod. ,

On cross-examination, the City confronted the Appellant with McCleod’s assertion that
Appelant had stolen his chainsaw. Appellant denied the theft and stated, “I don’t steal.”!

Appellant had a prior 1984 conviction of Retail Theft, a 1993 conviction of Burglary ond
‘Degree, and a 1996 Theft of Cable conviction. All convictions were twenty to tl'urty years-old.

Appellant objected :to‘ the attempted impeachment with these prior convictions, but the
trial court found that Appellant “opened the door” to the admission of each of these prior
convictions for impeachment purposes. After making this ruling, the trial court did not conduct a

Yitis impostant to note that Appellant’s statement was made in the present tense, and that it was made in the
context of an accusation of a recent theft. It would be unfair to equate the statement to a claim of never having been
guﬂty of theft; especially in view of remoteness of the corivictions used to impeach Appellant,
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balancing tést as required by Rule 609(b), SCRE. The only finding made was that the
“prejudicial value was not outweighed by the probati\}e harm (sic).”
| | LAW / ANALYSIS

Rule 609(2)(2), SCRE, provides that “. . . evidence that any witness has been convicted of
a crime shall be admitted if it involved dishonesty or false statement, regardless of punishment.”
HoWever, evidence of such convictions is not admissible if a period of ten years or more has
' clapsed since the conviction or release, whichever is later. Rule 609(b), SCRE. This prohibition
may be overcome, and the conviction admitted, if . . , the court determines, in the interests of
justice, that the probative value of the conviction supported by specific facts and circumstances
substantially outweighs its prejudicial effect.” Id. (Emphasis added.)

The Rule creates a presumption against the admission of remote convictions, and the
State bears the burden to:overcome this presumption. _State v. Bryant, ‘369 S.C. 511, 516, 653
S.E.2d 152,155 (2066). A trial court must conduct a balancing test to determine whether rerﬁ_ote
convictions are admissible under Rule 609(b). Id.; State v. Colf, 33? S.C. 622, 626, 525 S.E.2d
246, 248 (2000). -

Before admitting the remote convictions, a trial judge shoukl_c.l consider the .following
factors: (1) the impeachment value of the prior crime; (2) the point in time of the conviction and
the witness’s subsequent history; (3) the similarity of the past crime and the charged crime; (4)
the importance of the defendant’s testimony; and (5) the centrality of the credibility issue. State
v. Colf, 337 S.C. at 627, 525 S.E.2d at 248. _ '

After conducting the balancing test, *“ . . the judge must make a determination and
articulate, on the record, the specific reasons for his ruling. Specifically, the trial judge must
articulate why the probative value of the prior conviction outweighs its prejuﬁicial effect.” State
v. Bryant, 369 S.C. at 516-517, 633 S.E.2d at 155. The failure to conduct a balancing test, and to
articulate for the record specific facts and circumstances to overcome the presumption’created by
Rule 609(b), is an abuse of discretion. State v. >Colf, 337 8.C. 622, 626, 525 S.E.2d 246, 248
(2.00.0)'.,, '

Respondent asserts that the érror, if any, was hatmless. “Error is harmless where it could
not reasonably have affected the result of the trial.” Siafe v. Bryant, 369 S.C. at 517, 633 S.E.2d
at 156 (2606); In re Harvey, 355 S.C. 53, 584 S.E.2d 893 (2003). “[Aln insubstantial error not
affecting the result of the trial i harmless where a defendant’s guilt has been conclusively
proven by competent evidence such that no other rational conclusion can be reached.” Id.; State

N |
/O%V o 0002




12 Bailey; 298 S.C. 1,377 S.E.2d 581 (1989).

In this case, Appellant’s credibility was essential to his defense. Appellant asserted self-
defense as qutiﬁcatioﬁ for his actions. While orie witness corroborated Appellant’s account,
only the Appellant could explain whether he felt threatened by Mr. McCleod’s conduct in order
to justify his own conduct. Admission of Appellant’s remote convictions was highly prej'udi_cia_l
to Appellant’s credibility. Under the facts of this case, I find and conclude that the error in this
instance was nof harmless. '

~ In summary, I conclude as a matter of law that Rule 609(b) required that the remote
convictions not_be admitted to impeach Appellant. I further conclude that, in any event, the
' Court failed to condhict the balancing test required by Rule 609, Further, the error in admitting
the remote convictions for impeachment putposes was highly prejudicial, and was not hamé_xless.
ORDER '

Therefore, based on the ﬁndings and conclusions herein, it is ordered that Appellant’s
conviction of Assault and Baitery 3™ Degree be reversed, and that this case be remanded to the \
trial court for a new trial.

| ' IT IS SO ORDERED,

'MayZ_Z{JZOl7 - WWIM/

S. Jackson Kimball
Special Circuit Court Judge
York County
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STATE OF SOUTH CAROLINA - JUDGMENT IN.A CIVIL CASE
COUNTY OF YORK FILED-RECEIVED CASE NUMBER 2016CP4601280
IN THE COURT OF COMMON PLEAS , .
Nathan Morgan 0T JUN 30 [T 97 28 | Rock Hill City Of

pavip HEOILTON /
RESPONDENT i 2,5..‘.%‘3 .. APPELLANT : \

VORIV LULET 3, 9L Attorney for: O Plaintiff O Defendant e

Submitted by: 0 Self-Represented Litigant

DISPOSITION TYPE (CHECK ONE)
O  JURY VERDICT. This action came before the court for a trial by jury. The issues have been triedand a verdlct rendered.
DECISION BY THE COURT. This action came to trial or hearing before the court. The issues have been tried or heard and a

D decision rendered. 01 Seé Page 2 for additional information.

o  ACTION DISMISSED (CHECK REASON): O Rule 12(b), SCRCP; O Rule 41(a), SCRCP (Vol, Nonsuit);
O Rule 43(k), SCRCP (Settled); . 0 Other: ' :

0O ~ ACTION STRICKEN (CHECK REASON): 1 Rule 40(j) SCRCP; D Bankruptcy;
0O Binding arbitration, subject to right to restore to confirm, vacate or O Other:

modify arbitration award;
O  STAYED DUE TO BANKRUPTCY

o DISPOSITION OF APPEAL TO THE CIRCUIT COURT (CHI‘.CK APPLICABLE BOX)
O Affirmed; (] Reversed O Remanded; 0O Other:

NOTE: ATTORNEYS ARE RESPONSIBLE FOR NOTIFYING LOWER COURT TRIBUNAL, OR ADMFNISTRATIVE AGENCY OF THE
CIRCUIT COURT RULING IN THIS APPEAL,

1T IS ORDERED AND ADJUDGED: 1 Sce attached order; (formal order to follow) O Statement of Judgment by the Court:

~ This matter came before me on June 15, 2017 upon Appellant's motion pursuant to Rule 59(e), SCRCP,
‘asking the Court to alter or amend the Court's Order filed May 23, 2017. Representing the parties were: Christopher
E. Barton for Appellant; and, Charles H. Rudnick for Respondent,

The purpose of Rule 59(e), SCRCP, to alter or amend the judgment, is to request the trial judge to ¢
reconsider matters propetly encompassed in a decision on the merits.” drnold v. State, 309 8.C. 157, 172, 420 S. E 2d
834, 842 (1992) (Citations omitted). A party cannot use a motion to reconsider, alter or amend a judgment to present
an issue that could have been raised prior to the judgment, but was not. See Johnson v. Sonoco Products Co., 381
S.C. 172, 672 S.E.2d 567 (2009); and, Poch v. Bayshore Concrete Products/South Carolina, Inc., 386 S.C. 13, 686
S.E.2d 689 (Ct. App. 2009).

Upon reviewing the record presented, and cons1dermg the arguments-of counsel, I find no matter presented
that was not addressed expressly, or by clear implication, in the prior order. Appellant asserts that the proper remedy
in this case was to remand the case to the Municipal to make specific ﬁndmgs in compliance with Rule 609, SCRE,
rather than reversal, and the grant of a new trial. I disagree.

I find that the specific facts of this case, and the obvious pre_]udwe are such that the analysis required under
Rule 609 would compel exclusion of evidence of prior convictions in any event. I furtkier find no other basis for
reconsideration or amendment of the ruling rendered in the prior order.

Theérefore; it is ordered that Appellant’s Motion pursuant to Rule 59(e), SCRCP, be denied.

AND IT IS SO ORDERED. ‘
o

CPFORM4Cm
SCCA SCRCP Form 4C (Revxsed 2/17)

0004



ORDER INFORMATION

This order & ends O does not end the case.
Additional Information for the Clerk:

INFORMATION FOR THE JUDGMENT INDEX , o
Complete this section below when the judgment affects title to real or petsonal property or if any amount shounld be enrelled. If
there is no judgment Information, indicate “N/A” in one of the boxes below. ’

" Judgment in Favor of Judgment Against : ) / Judgment Amount To be Enrolled

(List name(s) below) (List name(s) below) Lo (List amount(s) below)

If applicable, describe the property, including tax map information and address, referenced in the order:

The judgment information above has been provided by the submitting party. Disputes concerning. the amounts contained in this
form may be addressed by way of motion pursuant to the SC Rules of Civil Procedure. Amounts to be computed such as interest or
additional taxable costs not available at the time the form and final order are submitted to the judge may be provided to the clerk.
Note: Title abstractors and researchers should refer to the official court order for judgment details. .
E-Filing Note: In E-Filing counties, the Court will electronically sign this form using a separate electronic signature page.

’ -
WW 3063 6/28/2017

S_p'ecial Circuit Coirt Judge Judge Code Date

For Clerk of Court Office Use Only

1

This judgment was entered on , and a copy mailed first class or placed in the appropriate attorney’s box on, to attorneys of record or
to parties (when appearing pro se) as follows: :

Charles Harold Rudnick-1675-1E York Hwy PO Box 691 Christopher Edward Barton 201 East Main Street 3Rd Floor
York, SC 29745 Rock Hill, SC 29730 : .
ATTORNEY(S) FOR THE PLAINTIFF(S) ATT@;?:S) FOR THE DEFENDANT(S)
Court Reporter : : David Hamilton - Clerk of Court
Court Reporter:

'E-Filing Note: In E-Filing counties, the date of Entry of Judgment is the same date as reflected on the Electronic File
Stamp and the clerk's entering of the date of judgment above is not required in those counties. The clerk will mail a
copy of the judgement to parties who are not E-Filers or who are appearing pro se. See Rule 77(d), SCRCP.

ADDITIONAL INFORMATION REGARDING DECISION BY THE COURT AS REFERENCED ON PAGE 1.

This action came to trial or hearing before the court. The issues have been tried or heard and a decision rendered.

CPFORMA4Cm
SCCA SCRCP Form 4C (Revised 2/17)
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In the Common Pleas

State of South Carolina.,
' Court of York

County of York.

N

City of Rock Hill.,
Plaintiff.,
—vs—

Nathan Morgan.,

Deféndant.

— et e et et e et e St

May 11, 2017
June 15, 2017

Case No. 2016-CP-46-01280

Transcript of Record

York, South Carelina

"B EF OR E:

The Honorable S. Jackson Kimball, III., judge.

~

‘APPEARANCES:

Mr. Christopher Edward Barton -
Rock Hill City Solicitor's Office
201 East Main Street

3rd Floor

Rock Hill, South Carolina 29730
chris.barton@cityofrockhill.com
(803) 329-5692

Attorney for the Plaintiff

Mr., Charles Harold Rudnick

York County Public Defender's Office
1675-1E York Hwy

PO Box 691

York, SC 29745
charles.rudnick@yorkcountygov.com
Attorney for the Defendant

Wanda S. Nelson, CVR-M
Official Court Reporter

To The Honorable John C. Hayes, III

Sixteenth Judicial Circuit
Union and York Counties

0006




I-N-D-E-X

E-X-A-M-I-N-A-T-I-0-N

10
11
12
13

14
15
16

17
18
19
20

21
22
23
24

25

WITNESS , BY: PAGE NO.
May 11, 2017 Hearing . . . . « « « . . . . . P.4-27
Certificate Page . . . . « . « « .« . . . . . P.42
June 15, 2017 Hearing . . . . . . . . . . . P.27-41
Court Reporter’s_CertifiCaté Page. : . . . . P.43

0007




10

11

12

13

14

15
16
17
18
19
20
21
22
23
24

25

INDEJX

EXHIBITS

NO. \DE—-PTION 1D. EVD.

No Exhibits were received into the record.

0008




10

11

12

13

14

.15

16

17

18

19
20
21
22
23
24

25

__4_
THE COURT: This is Case No. 2016—CP—46—1286 éity of
Rock Hill égainst Nathan Morgan. Its}an appeal from a
criminal conviction in thg Mﬁnicipal Court of Rbck ﬁill and

Mr. Morgan is the appellate. He’s represented by Mr.

Charles Rudnick. Present representing the City-is Mr.

Christopher Barton.

Mr. Rudnick, your appeal.

MR. RUDNICK: Thank you, your Honor, may it please the
Court. |

Your Hoﬁor, ﬁhe trial court’s conviction of Mr. Morgan
shouid be over turned for‘three reasons based off the two
issues of appeal.that I’'ve filed with 'the court.‘

The fifst being the prior remote cénvictions fof over
teﬁ years were erroneously admitted into evidence in our
opinion because the probative value did not substahtially
out wéigﬁ it’s prejudicial effect that’s required under
609 (b) . Second, the factors that the court would considef
in admitting that prior conviction were not adequately (
considered in our opinioﬂ‘jﬁst as thé matter of admitfing
it into evidence. |

THE COURT: On the record you mean at_the time?

MR. RUDNICK: Yes. Yes, sir. We specifically'pn
that day we did not discuss the matter but we did discuss
it somé or argued whether or not the admission of the prior

convictions open the door so to speak to evidence. In this
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state we. argued that the ﬁact;rs that —--

THE COURTE- The question waé whether his saying i
don’t steal open the door for. the prosecution to ask him
about these three prior convictions?

MR. RUDNICK:; Yes, your Honor.

THE COURT: All of which are more than ten yéars old?

MR. RUDNICK: Yes, your Honor, that’s correct.

And the analysis for the admission of remote

convictions requires a finding of whether or not the

- probative value of those prior convictions would

substantially out weigh the prejudicial effect but
essentially reverée analysis for what would normally be a
403, Rule 403 analysis. With regard for the last pointris
that-the probative value is substantially outweighed by the
risk of confusing the issues in the court. ‘

And briefly for both 1711 essentially combine the
first two going with the confusion of ,issues first. The
issue in the case was whether or not an assault occurred
and whether or not thaE assault precipitated or whether an
affirmative defense of self defense Was.juStifiedt

The issue of whether or not the ¢chain saws were stolen
which precipitated the altercation between Mr.'Morgan and
Mr. McCloud, delving into that ahd then in the past
conictions that were more than thirty years old.I believe

from one, well 1984 retail theft, 1993 burglary in the
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second degree and 1996 theft of cable, would confuse the
jury or our position would be that it‘confused the jury as
to what the actual question in the case:was.

But more to the point with regard to the first is the
factors that we would consider when introducing an ancient
or remote conviction such as this is the impeachment value

of a prior crime, the point in time, and the witnesses’

.subsequent criminal history; similarity between the past

crime and the charged crime; the importance of the
testimony and the scintrality of the Credibility issue.

Its our position that the stétement of “I don’t steal”
when considered with the factors that.the court would
cohsider as far as the probative value of it, essentially
that the probative value is notwsubstantially outweighed by
the prejudicial effect becahse there the probative value of
whether or not the assault occurréd was an issue in the
case bﬁt whether or not- these prior coﬁvictions --

THE COURT: ‘As I understand it there were only two
witnesses; the alleged victim and Mr. Morgan, right?

MR. RUDNICK: There was actually one other witness ---

THE COURT: All right. I missed that.

MR. RUDNICK: ~-- whose name was I think Michael, Mike
Agars. .

THE COURT: Is that mentioned in the ---

MR. RUDNICK: Return.
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THE COURT: --- court’s return?

MR. RUDNICK: Yes, sir..

THE COURT: There it is. Okay. Yeah.

VMR. RUDNICK: But the -- |

THE COURT: It said the victim. Yeah, the victim. If
I'm reading it right it was ;— I don’t know who-types these

returns up but they’re —- some of ‘em'are\a little bit

difficult to read.

MR. RUDNICK: Yeé, sir.

THE CQURT: The'victim-grapbed the defendant’s jacket
and the defendant hit him with a cane is what he said?

MR. RUDNICK: Yes,_sir.

THE COURT: Okay.

MR. RUDNiCK: And just to essentially try to get our
point of appeal as concise as possible, that we’re érguiné
that the error was in-allowing the admission of these three
convictions --

THE COURT: To,impeach the witness.

MR. RUDNICK: VYes, your Honor. And that it was the --
the prejudicial effgct waé enough to where it would not be
harmlesSs because at the time the credibility of Mr. Morgan
was central to the case because Mr Agérs who, while he did

corroborate some with regard to a self defense claim, the

‘actual belief or whether or not the person’s reasonable

belief with regard to aCtually committing self defense is
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part of it and Mr. Morgan’s the only person that would be
able to testify as to that, so his credibility is )
essential.

And we would argue that because the factors were not
adequately considered .and because the probative value of
the prior convictions with him being sober amount of time
were so low comparted to the prejudicial effect that it
would be not harmless'error because this extremely old
¢convictions hurt Mr. Morgan’s credibility as a witness.when
he was testifying as to his belief and what precipitated
the assault in that case. and for those reasons we weuld
respectfully request the court to over turn the defendant’
conviction and remand for a new trial.

THE COURT: Mr. Barton.

MR. BARTON: Your Honor, if it please the court.

Your Honor, just a couple of things, one I think in
any jury trial the credibility of the witneéss is always one

of thé central issues in any case. The jury’s got to

‘believe what they’re saying.

THE COURT: Of course.

MR. BARTON: So to the extent that the defendant gets
up there and essehtially wants to try'to have cart‘blanch_
because he has a prior history that he can’t open the door.
South Carolina simply doesn’t recognize that.

THE COURT: Well how does that fit inte Rule 6097
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Well, I mean because here was my impression from
reading it. First of all, is there any disagreement about:
what the record is; what 3udge Mobley has signed here?

Is i£ in Qrder?

MR. BARTON: .Judge, as far as the City’s concerned no.
And, again, I wasn’t present for this case but I have no
reasons to doubt whaf the properness and cdrrecthess of
this -- |

THE COURT: And here’s what the testimony was.

Theivictiﬁ says, We argued — argued that a chain saw
was and he hit me. I threw up my arm I think he said. |
Maybe the defendant said that the guy threw up his arm.
Yeah, he threw his hands up. I did not hit him. So
McCloud saysvﬁé was hit. Agars says that —— that McCloud
grabbed the defendant’s black-leather jacket which would
qualify as an assault, could qualify as an assault under
théSe'ci?cUmstances. And then the defendant hit him'ﬁith a
cane which is —- And then Morgan says 1 didn’ﬁ hit him. He
threw ﬁis hands up. I tried to walk away, he grabbed me ?y
the coatvfrom the back, I felt threatened swung a stick and
got him off me. He thréw his hands up I did not hitlhim; I
did not hit his head. I didn’t hit his head.

- ‘Here’s what — Here’s what concerns me about this one.

And I had to dig’into 609. It seems like that first

of all what he said is I don’t steal. Okay~ That’s stated
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-10-
in the present tense. He didn’t say I have never stole. I
think I could say today -- I could say today‘for myself if
accused of shoplifting I don’t steal. That is not to say I

haven’t stolen before as a kid, stolen candy from somebodyA.

or something like that. So one, I think that the statement

is in the presenﬁ tense, hot a statement of this is always
been my character. Then I triedito plug that under —- plug
that into 609. Here’slwhere I need your help.

it seems like -- ﬁhere is a case -— And I read a caeé,
there is a case State versus nyant, Supreme Court case,
and Justice Toal says in that case that prior convictions'

involving dishonesty of dishonest which what these-would

have been to hold convictions, must be admitted: .But in

that case those cofnivictions were not ten years old or more.

Where I'm having troubie is it looks like what my
concern is the rule says evidence of any —— It's baragraph
one, there is the evidence of a crime, shall be admitted if
the court determines probative value end all that.

Number two says evidence that a witness, a crime
committed, if it involved dishonest is admitted. Then does
(b) apply to botn of those? 609(b) does it apply to both
of those? .It seems to me\that's the guestion I have.

If I've rambled too mucﬁ\and YOU'neéd to catch up
that’s fine. You see 609 (b), have you got it? ~

MR. BARTON: I’m almost there. I just pulled up
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Bryant and unfortunately it doesn’t have a high link to 609
so I got to do it the old fashion way.

Well, Judge, I guess if you don’t -— If I can come ¢

pack to that for just a moment, I want to get back there.

THE COURT: All right.

MR. BARTON: I'm looking at just —- Again, I’'m not
sure that I completely agree with the court’s ahéleis
about the present tense especially sometimes some of the
folks that we work with are not the most sophisticated in
terms of their verbal skills so wﬁén they say I don’t stéal
they may very well be saying thét I don’t steal before
preseﬁt tense, current tense,'and future tense. Théy're
séying they'don’t steal period. So they’re not séying I'm
not stealing right ﬁow. The?’ré meant to make that
statement as being said in the context of --

THE COQRT: That is one possible construction of it,
yes, sir.

MR.\BARTQN: But I guess the real question is thié, is
that in looking at the return the judge initially did the
balancing and said thatlthat,stuff's.hot.gonna be
admissible: |

THE COURT: Well the question is, saild it’s not going
to be -- Oh, yeah, the pretrial thing.

MR. BARTON: Yes, sir.

THE COURT: Yes.
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~12-

MR. BARTON: The judge clearly did that balancing.

But from the City’s position once the defendant -- if the
court finds that the defendant opened the door as the triél
court did in this case by saying I don’t steal there is no
balancing to be had at that point in time. South Carolina
has clearly recognized the opening the door rule and says
and this is when party introduces evidence on the matter
thét‘the other party wquid not had been allowed to raise
initially the opposing party is allowed to go into that
matter because-the first party hés opened the door to what
otherwise would have been protected. And it’s citing to
State versus Stroman —-— -

THE COURT: I don’t disagree with that.

MR. BARTON: --- which is 316 S.E. 2d 395. And Stéte
versus McFadden 458 S.E. 2d 61.

It talks about if the party chooses to forego the
prétectiOn of the rule by introducing evidence the opposing
party would not be permitted to go into then it‘iS'not
unfair to allow the opposing party to go into that matter
and provide more information to the fact finder:

THE COURT: Well let me ask you this? When that
oCcurréd —- Well you weren’t at the trial.

Well, Mr. Rudnick you were weren’t you?

MR, RUDNICK: Yes, your Honor, I was.

THE COURT: When he said I don’t steal, what happened

0017




——

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

~13-
at the trial?

MR. RUDNICK: The -— I think immediately after that

there was a conference and whether or not the prior

convictions would be admitted.

THE COURT: This was a jury trial wasn’t it?
MR. RUDNICK: Yes, sir.

THE COURT: Did shé send the jury out and then talked

. to you about. it or what?

MR. RUDNiCK: She might have. I do know that we all
discussed it like sometimes we’ll approach the bench --

THE COURT: I understand.

MR. RUDNICK: Yes, yqur'Honor. Butvshe'did - The
judge finaliy did discussfnhether or not there was an |
opening of the doof and she kind of —-

THE CQURT: Discnssed what?

MR. RUDNICK: That whether or not the door was opened
for a prior conviction. I objected as far as them being
enterea and whether or not the door was opened. But I
can’t remember if the juror’s actually specifically taken
out but I do know that at first we at least went up to the
bench for a bench conference, myself, the sollc1tor, and
Judge Mobley.

| v .
THE COURT: I guess the question I have is what was

put on the record. Did the judge put that ruling on the

record?
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MR. RUDNICK: She did, your Honog. She as far as
whether the door was opened she at-least made it clear to
me, my client, and --
THE COURT: Here/s what shé said. Here’s what the
return says. The prosecutor then moved to impeach the
deéfendant with three prior convictions all of which were

thefts. The defense objected that the defendant did not

.open the door; that it would be inflammatory and confusing

to the jury and that the prejudicial harm outweighed the
probative value. The court allowed the impeachment of the
prior convictions and so on on the basis of opening‘the |
door. What did 'she put on the record in terms Qf her
ruling at that time? | )

MR. RUDNICK: I think it .was similar to what Mr.
Barton explained.

‘THE COURT: Was the thing recorded?

‘MR. RUDNICK: I believe it was. I'm not certain
because at the point there was recording or there wasn’t at
one point and then they put in a recording system, so, I'm
not sure at that time fhat there was a recording System_in
place, there might a been. But she did at le;st put it on
—— made it known to all of us what the ruling was. It was
based on the opening the door essentially as Mr. Barton
explaiﬁed.

MR. BARTON: Your Honor, I apologize, but attachment
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five is a DVD of —- it says-of - Ivthink there is a type—o{
it says DVD or proceedings,'l’m assume that to be a DVD of
the proceedings, so I’m assuming that’s the audio
recording.

MR. RUDNICK: Yeah, that must be.

THE COURT: Yeah, I now, and I did not listen to it
pecause it seemed to me this was all é matter of law. And
I'm just trying to focus on what waé really was going oﬁ.

MR. RUDNICK: Yes, sir. |

THE COURT: All right, gg ahead, Mr. Barton.

MR. BARTéN: Your Honor; I guess the other thing I
want to go back t® is just from a standard of réview
itandpoint -= |

THE COURT: Do you think that —- Do you think that
open the door trumps 609(b) "

MR. BARTON; Yes, your Honor, I think it does.

Because initially that would be the analysis at the front
end that the judge did in this case.

THE COURT: Well I diségree with that. The judge can
make a pretrial ruling but what)-- whether pr not to allow
the impeaghment.has to depend on what happened during the
trial to raise the Question. 'So I think she -- I believe
that she should have made a -- put.somé sort of analysis on
the record at the time the prosecution sought té impeach

the witness on his three ancient convictions all of which~©
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had to do with stealing which is what‘he was accused —-
well he wasn’t accused of. This trial was for assault and’
battery thifd degree, not theft.

MR. BURTON: Your Honor, I gue;s going back to Jjust
from the City’s analysis of this, one,‘I think, the
defendant clearly-opened the door. Two, if you look at
Rule-404 it says‘ébout character evidence - it Says evidence
of a person’s character or a trait of character is not
admissible for the purpose of proving action in conformity
there with on a pérticular occasion éxcept character of the
-accusedf It says the evidence of a pertinent trait of
ﬁharacter offered by the accused or b& the prosecution
rebut(the éame. And then it talks about other crimes,.
wrongs, aCts,Aevidence of other crimes, wrongs, or acts, 1is
not admissible to prove the character of a person in order
t6 show an éction in conformity therewith it may howeéver bg
admiésible to show motive, identity, existence of a common
scheme of plan, absence of a state or intent similar to the

~

609 exceptiohs.

But in this case, your Honor, when a witness opens %he
door by.saying I don't steal and there is prior evidence
that in fact they have stolen --

THE COURT: TWenty yeérs ago?

MR. BARTON: Whether its twenty years ago or fifty

years ago, your Honor.
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THE COURT: If I had been accursed of that when I was
thirty-five I might have --— You know I may have stolen
something at age fifteen. 5

MR. BURTON: What the rule -— It’s essentially the
rule of fairness. You can’t just get up there and tell
something you know is rot true to the.jury when the
credibility of the witness 1is one of the fundameﬁtal things
they got to say, to judge. That person got up there told
something théy knew wasn’t true. They.knew it wasn’t true.

‘THE COURT: But if. didn’t have -——

MR. BARTON: They told that to the jury --

THE COURT: It didn’t have -- Listen to me.

MR. BURTON: --- in the presence of the.jury.

THE COURT: It didn’t have a thing to do with the
charge. The charge was assault and battery in the third'_
degree.

MR. BARTON: I agree but --

THE COURT: It had only to do with whether or not this
witness is to be believed about the assault arid battery.

MR. BARTON: Bﬁt the witness was the one that
spontaneously raised it. That’s how they opened the door.

THE COURT: Well, that’s debatable from my view.

MR. BARTON: Your Honor, looking then, again, at it
says Specific incidehceé‘of condgct can be brought up --

and this under 405 -- on crogs-examination. So in other
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words if that person got up there and.says in my opinien I
don;t steal, he said I don’t steal, the rule says on cCross-
examination inguiry’s allowable to relevance specific
instancee of conduct that prove otherwise. Because again,
their credibility, their believability, is always the
essential issue in a trial. And the fact that he
spontaneously raisea that issue —— '

THE COURT: The very reason, it is not automatic.

‘Under the rule there still must be an analysis on the

_ record with findings that the prior conviction admitting

ev1dence of the prior conviction is not so prejudicial as

-

to deprive the defendant of a fair trlal

- MR. BARTON: Your Honor, I just want to, there is a
number of cases I think that the court just neéds to take a
look at before it-makes a rulihg, One is State versus
Major. This is 391 S.E. 2d‘235.‘ This-ie the one where the
defendant opened the door for a prior-posseseion of 4
cocaine'convictien and in this case --

THE COURT: What did the witness say and how old was
the conviction?

MR. BARTON; The court —-- I’1l read just the over view
part of this --
| THE COURT: Well I just want to know what did the
witness say and how old was the conviction.

MR. BARTON: It said the court held the defendant
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placed his good character into the issue suéh that his
prior cpnviction was properly. The count found that the
defendant’s testimony on direct éxamination demonstréted a
clear attempt to communicate to the jury that he was not
the sort of individual who would become involved in the

drug trade. Having introduced evidence of his own good

‘character on an issue of involvement in drugs .the defendant

was subject to cross—examination on that assertion.
Your Honor, let. me -see if I can See ——
THE COURT: So he was charged with‘a drug offense,
right? - |

MR. BARTON: That is correct, your Honor. He was

convicted of distribution of cocaine and distribution of

cocaine within a half mile of a school. And again,

obviously that’s not the normal thing that you can get

into. In fact our Supreme Court said that that’s exactly
what the rule is designed to prevent is to have people
COnvicting someone just because they’vé~been a drug dealer
in the past. So that normaily wouidn’t have been allowed
to be openéd; gotten into by thé prosecution, but in this

case when the defendant opened the door prosecution was

/
/

allowed to do that. If I can look here I'm gonna See the
approximate —- It doesn’t -— I’m not sure if it gives a
date on when the prior conviction had occurréd.

It said —-
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THE COURT: Well I dug upva caee_on the similarity of
offenses.' It’s State versus C-o-1-f, Colf‘I guess it is.
Golf with a C. And the essence of it is the
similarity of offenses weighs into the equation and
certalnly in that case the man claims -- charged with a

\

drug offense and claimed that he wouldn’t do such a thlng

but he had.

MR. BARTON: JUdge; this is another case of the
defendant opening the door. This is with respect'to a
domesticuviolence conviction and inithat case the court
found that the state may not attack the accused'on
character unless he first places that'at issue. However
when one introduces evidence as to a particdlar fact.or
transaction the other party’s entitled to introduce
evidence in explanation or rebuttal thereof. Even though
the later would not have been -- would have been
incompetent or irrelevant if it had initially been offered.

An accused may be cross-examined as to all matters
which he is himself has brought up on direct examination.

So I don’t i:hink that the ten yeai time‘limit -

THE COURT: What did he bring up?

MR. BARTON: I'm eorry, your Honozx.

THE COURT: What did he bring up?

MR. BARTON; This is orie where he'opened the door

about a relationship with his wife. The solicitor was
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entitled to cross—examine him about that relationship even

if the response brought up the appellant’s prior domestic

" violence conviction.

THE COURT: Okay. A similarity.

MR. BARTON: -Your Honor, in State veréus Dunlap and
this is an appeal actually from York County when Judge
Floyd was the City circuit court judgé. They found in that
case the defense counsel opened the door duripg his opening-

argument such as that convictions that were otherwise

~ inadmissible since that they were mentioned in opening; so

even a defense attorney can open that, raise that in an
opening argument. -

THE COURT: I agree.

MR. BARTON: And then lastly I’m looking at State
versus Young where the defendant opened the door as to
convict%ons for criminal sexual conduct and criminal
domestic violence,.where they were charged with ABHAN and
kidnaping. Again, it says a party cannot complain about

the admission of evidence where he opened the. door to the

evidence. Further when a party introduces evidence about a

t

particular matter the other party is entitled to explain or

rebut it even if the later evidence would not have been --—
would have been incompetent or irrelevant had it been

offered initially. A party may not complain of-erﬁor

" pecause of his own conduct.
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It says When a party introduces evidence of a
particular faét or transaction the other party is entitled
to introduce evidence‘iﬁ explanation or rebuttal thereof
eéven though --- '
THE COURT: Well the party didn’t do that.
MR. BARTON: --— the later evidence again would have

N

been incompetent or irrelevant had it initially been

- offered.

THE COURT: All right. I’ve made up my mind.

MR. BARTON: And, your Honor, I guess the other thing
I just want to put 6n just for the purposes of the record
is, 1t s1an abuse in discretion standard The fact that
you may have ruled dlfferently the questlon is is there
evidence in the record to support Judge Mobley'’s ruling. I
think there is.

THE COURT: Well it depends on how you read Rule 609

‘seems to me and this is the way I read it.

The general rule is stated in Rule 609 (a) and it

provides for how to handle dealing with prior crimes.

Subsection (1) iantroduces the -- at fhat stage the issue of
a weighing of the probative value and the prejudice. But
then Subsection (2)1saYS, evidence that a wifﬁeés is being
convicted of a cri%ershall be admitted if it involved
dishonesty or false statement regardless‘of the punishment-

which seems to be a much broader or a much more relaxed
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st;ndard for crimes involving dishonesty and stealing is
certainly I would put in that category.

_Then there is Subsectiorn (b). It says evidence of a
conviction under this rule is not admissible if a period of
more than ten years has elapsed.f Unless the court
determines in the interest of justice that the probative
value of the conviction supported by specifi¢c facts and
circumstances suﬁstantially out weighs it’s prejudicial
effect. Howevery, evidence of a cpnviction more than ten
years old as calculated here is not admissible unless the
‘oppanent gives to %he adverse parties sufficient advance

. written notice of intent.to use such evidence.

T think the rule divides these things into different

categories and places a much highér standard on convictions

. 'that are more than ten years old. I think that when

coupled with what Mr. -- Mr. Mdrganbsaid which was simply I
don’t steal in the présent tense when'what we' re talking
about is convictions that are twenty years old the
prejudicial value -- the probative value -- O the
prejudicial value in my view out weighs -- the prejudicial
effect outweighs tﬁé-probative value then iﬂ this case. |
That doesn’t mean it’s reversed. It just means that
shouldn’t a been admitted. And there is no evidenée that
the trial judge conducted a specific hearing on the record

giving her reasons for admitting --— giving her reasons for
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finding:that the probative ﬁalue outweighed the prejudicial
effect. She did find on the record that the defendant

opened the door, But that’s not a —- that’s not an
A\

analysis of prejudice versus probative value.

g0 I reverse the conviction and remand the case to the
City court for retrial. Now if she can be --— If the sanme
thing happens agéin she caﬁ conduct -- and there is a
specific énalysis of probative value versus prejudice and
it may be admissible again but in this instance that’s not
there in my view.

MR. RUDNICK: Thank you, you; Honor.

MR. BARTO&: Your Honor, if I can jﬁst.for-the record,
just put on:from the City’s perspective. One: On an
appeal these matters are not to be reviewed de-novo.‘

THE CCﬁRT: They’ re not?

MR. BARTON: The questfon is, is there evidence in the
record -

THE COURT: It’s a question of law, Mr. Barton.

MR. BARTON: I agree,; Your Honor. ‘So the question is,
is there evidence in the record from --

THE COURT: I ruled as a matter of law that 609 (b)
éoes not admit prior convictions of aﬁy de--ption more than
ten years old unless there’s a specific finding that the
probative value outweighs --— sdbstantially outweighs it’s
prejudicial effect and that didn’t haépen. \
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MR. BARTON: Your Honor, just so I understand, so
you' re respective of whether' the defendant opens the déor
you’ re sayiﬁg the ten year time limit still applies?
THE COURT: Yes, sir.
MR. BARTON: Okay. I think just from --

 THE COURT: I think it’s questionable whether he

Aopened the door but that’s not what I'm ruling on. I'm

saying 609 (b) reqﬁires a Certaiﬁ -- a certain process and
that didn’t happen.

MR. BARTON: Just --

THE COURT: And the conviqtions are twenty yéars-old.

MR. BARTON: I gnderstand,.YOur Honor. I gueéess just
for the record given the City’s position that once fhe
defendant --

THE COURT: You don’t need ;o put any more on the
record:

MR, BARTON: Once the defendant épened the door that
that ten year time limit does not apply. Once - If and
when he was —-

. THE COURT: I disagree. Here’s thé rule.

609. ‘Impeachment by evidence of conviction of crime.
That applies to what happened in this case. The
prosecution sought to impeach this,défendant by evidence of
conviction of a crime. The rule clearly says you can’t do

that if it’s mora than ten years old unless the probative
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value substantially outweighs its prejudicial effect. So
open docor doesn’t answer the question, Open door simply
invokes the procedure under Rulé 609 in my opinion as a
matter of. law.

MR. BARTON: Your Honor, again, if the court applies
609, looking at the notes it says the adoption of the
general ten-year time limit for use of a conviction of
impeachment constitutes a change in South Carolina law of a’
former case law did not set forth --

THE COURT: Mr. Barton, you can‘aEgue that on appeal.

We’ve heard enough and wefré gonna hear the next éase.

MR. BARTQN:. Well --

THE COURT: Mr. Barton, that’s the end of that.

MR. BARTON: Your Honor, the only thing --

THE COURT: That’s thé end of that.

MR. BARTO&: I'm just trying to --

THE COURT: I have ruled.

MR. BARTON: I agree, your Honor.

THE COURT: You can appeal it. If you think I
wouldn’t let you put something on the record appeal that. .
I'm not goﬁna hear anymore about it. Period. |

All right, Mr. Rudnick, I want yéu to email me an
order that contains specific findings that I just 'stated.

MR. RUDNICK: Yes, sir. |

THE COURT: And email it in Word format so that I can
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be sure I said what I meant to say.
" MR. RUDNICK: Yes, sir.

'THE COURT: Any question abou£ that?

MR. RUDNICK: The basis of it is that the analysis on
609 (b) in the -- |

THE COURT: That’s right.

MR. RUDNICK: Yes, sir.

THE COURT: And the fact that open door; the open door
rule, does not trump 609 (b). 609 (b) is{the analysis that
occurs when you open the door.

'MR. RUDNICK: Yes, your Honor, thank you.

THE COURT: All right,

MR. RUDNICK: Thank'you;

THE COURT: That will conclude that case.

SCOURT IN RiCESS.)

(COURT BACK IN SESSION THURSDAY, JUNE 15, 2017 AT
11:02 AM IN THE MAITER OF CITY OF Rock HILL VERSUS NATHAN
MORGAN: ) |

THE COURT: Okay. Next City of Rock Hill agdinst
NathanJMorgan. Mr. Barton, Mr. Rudnick, ready to go?

MR. RUDNICK: Yes, your Honor.

MR. BARTON: Yes, your Honor.

THE COURT: This is the City’s motion to reconsider my
prior order. Lef me pull it out here before we get

started. All right, Mr. Barton, if you’re ready.
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MR. BARTON: Your Honor, if it please the court.
I realize we were before the court previously on this
matter and I'm not sure if I did the most articulate Jjob of

trying to state the City’s position with respect to this.

And I also think I probably aggravated the court so for

that I apologize. !

THE COURT: No, you didn’t aggravate the court and you
did state the City’s position in a way that at least I
could understand it.

MR.- BARTON: But I guess I just wanted to provide the.

_court with just what the City believes is a little bit of

additional ggidance. And I know the court was cOnéerned
with respect to looking at Rule 609, and whilé I would
agree that 609 applies at the outset, in other words;
Whether in a motion iﬁ limine or whethér the'defendant
takes the stand there has to be a Rule 609 balancing at the
outset of whether prior convictions can be bfought in.

And obviously if they are more than ten years old
there’s addiﬁional special considerations and the scale
tips even in less favor of the government being able to use
that type of evidence.

THE COURT: Right.

MR. BARTON: However, South Carolina'és I’ve cited to
in the motion.clearly recognizes the concept of opening the

door. Some peéple gall it curative admissibility. Its
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been referred to in both fashions in South Caroiina. There
is aCtuaily an article on it by Judge Anderson who calls it
fighting fire with fire.

THE COURT: I bet that’s a long article.

THE COURT: It’s a relatively interesting article:
It’s a good article from Judge Andersoen.

THE COURT: I’m sure it is.

MR. BURTON: But the City’s concern in this-case is,
is obviously we believe that the judge was correct or at
least there was certainly evidence in the récord that
supports the judge’s position that when the defendant said

T don’t steal that he opened the door to what previously

~would. have been inadmissible evidence.

And again, the cases I've cited to says that. South
Carolina Supreme Court and Court of Appeals have indicated
that the normal Rule 609 balancing test kind of goeé out
the door and the evidence can bé admitted.

I think if you look at the Fourth Circuit Court of
‘Appeals case that I cited 1 thiﬁk they give a little bit
better guidance in terms of how the courts should interpret
that and that’s the Levous case your Honor, and in the
Levius case where it --

THE COURT: I had no ability to read that.

MR. BARTON: 1I'm sorry, your Honor.

THE COURT: - I did not read that case.
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MR. BARTON: Okay. Your Honor, in that case what the
court télkéd about was in Leyus, again the Rule 609 doesn’t
apply but the géneral Rule 403 still applies so there is
still some balancing test that has to take pléce but it is
much more favorable to the<governmen£ éo be able to meét
that threshold requirement under Rule 403 than it would be
under Rule 609 (b).

Your.Honor, and so from the City’s perspective I think
there is certainly evidence in the record that the
defendant did in fact open the door when he made the
statement I don’t steal when he in fact had I think at
leaét two or three prior corivictions for some form of
theft. I

THE COURT: All of which were ten, twenty and thirty
years old. | |

MR. BARTON: All be it. And again no déubt from the
City’s perspective the court propérly ruled ahead of time
that those wéren't gonna - not gonna be able to be brought
up. But again from the City’s perspective whén'he made
that statement haz has now opened the door to what would
previously be inadmissible eviden¢é and the Qpeni;g tﬁ
door doctrine applies.

Your Honor, even assuming the court were not to find
that argument‘satisfactOry I think when you look at Colf

which the court did cite to that case where it talks about
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and both in --vens and in Martin they all talk about the
fact that clearly a caSe‘can'be sent back to a .lower céurt
for that trial judge to do the judge's j6b. In other words
to put on the record --

THE COURT:  Well let me —— I read that. Let me stop
you and ask you a question about that. If I'understood it
correctly what you were -- the relief, that alternative
relief that you’re asking for would have the appellate
court return the —- simply return to the lower court, the
trial court, that one iSéue to make a determination under
Rule 609, and if the court -- if the trial court ruled that
Rulé 609 excluded the evidence of prior crimes, that would
bé the end of‘it? In other words it would make a’
determination after the fact, after the barn door’s been
opened.

MR. BARTON: VYes, sir. If you look at State versus
Martin which was a case whére Judge Alford was taken ~- the
case was token up from appeal from where Judge Alford was
sitting as ‘the trial court judge, it was sent back to Judge
Alford with a instrﬁction for him to look.at the record,
hear arguments from counsel, maké an'éxplicit formal ruling
on the record as to that Rule 609;issue. |

If he found that Rule 609 applied and 608 (b) applied
in favor of thé defendant he then could grant the new trial

right then and taere; give the defendant the relief they
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wanted. If he ruled against the defendant then the
defendant — the record is clear at that point in time so

they could go up on appeal; so that an appellate court

could then make the determination whether the judge abused

his discretion in admitting that evidence or not.

THE COURT: But that case doesn’t require that type of
relief doéS'it?

MR. BARTON: Well T think if you look at Colf, Martin,
and --ven together I think they are pretty clear in
indicating that that’s the preferred method of relief inl
terms of -- the appropriate method of 'relief if you find

that Rule 609 especially where the record is not clear, and

‘in this case I’'m not sure that the record is clear, as to

pow the judge bélahced_that out.

THE COURT: But you dofi’t — You’re not arguing that
the appellate court whether it be, you know, the circuit
court as in this case or the cOur£ of Appeals also cah rule
that the -- Let me say it this way. ‘

Are you saying that the Appellate Court can’t make
it’s own review of the record and findings about whether
the lower court was in error and phergfore just grant a new
trial?

MR. BARTON: The appellate court whethér it’s this

court or.the Court of Appeals, of our State Supreme Court,

clearly has that authority where the record is clear.
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THE COURT: Okay.
MR. BARTON: And I think that’s whaﬁ Martin,
——&ens, and Colf talk about” But where the record is

unclear, where tnere is not an explicit ruling, an explicit

stating of how the judge balanced the equities 'in making

that determination then the appropriate remedy is to send
it back down to the trial court to make that on the record
ruling. And then the matter can proceéd from there
depending on how the judge rules.

THE COURT: So there éfe two levels. One’s the
Appellate Court could say no, that contravenes 609, new
trial, or, could say well let’s let the trial court
redetermine?

MR. BARTON: If the appellate court finds that the
record i; clear and does not need to be further enhanced
then the court can make that ruling at this level.

THE COURT: Okay.

MR.'BARTON: If the court finds that for some reason
that appellate record is lacking then can send it back down
to frial court.

THE COURT: Gotcha. Okay. Anything else?

MR. .BARTON: No, your Honor.

THE COURT: All right. Mr. Rudnick.

MR. RUDNiCK: Thank you, your Honor, may it plegse

the court. Your Honor, just in regards to the Colf case
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and the requested remedy or alternative relief requested by

the City, in Colf which was a similar situation in that

" it’s under the same rule of evidence and it delineated the

baiancing test so it would have to go through, the court
actually granted a new trial- in that case. The last —=

essentially the last sentence of the opinion says it was

remanded for a new trial so in that regard we would

respectfully request the court to keep the granted relief
aé Zt is, if your Honor were to essentially agree with our
position from the previous order which was the reversal and -
the granting a new trial.

With regard to the other argumentS)thét were lin;ated
in Mr. Barton’s written motion to alter or amend the
judgmen%, the first -- Well it’é-my position still that
there should have been some type of balancing test done and
that there was none gone thét should have been.thatjwas in
error and prejudicial or it was not a harmless error.

With regard to opening the door,}the cases that I have -
looked at that were cited, and I’mjnot sure if'I'lOled at
every single one but I looked at at least four or five, the’
door waé open either through direct examination by a
defendant's counselor or defendant on direct examination or
during -- in opening statement I think was one other place
where Aefense counsel opened the door to otherwise

incompetent evidence.

0039




10

11

12
13
14
15
16
17
18
19
20
21
22

23

24-

25

-35-
In this case the door was opened on —-— if the door Was

open which I would not concede that it was -- but if

"assuming arguendo that it was, the door would have been

opened on state’s cross—examination of my client in effect

opening the door in and of itself; not ‘through any action

or direct examination or opening statément which is
something that I think is -- |

THE COURT: Response to a guestion.

MR. RUDNICK: Yes, your Honor, -which I think is a
diétinguishing factor as far as with opening the door or
when opening the door is éoncerned:

Second, the State v. Foster which was cited in the
City’s-motion is a case where they distingﬁish ﬁre South
Carolina Rules of Evidence law and post South Carolina
Rules of Evidence Law and in that case I think it was a
éimilar argﬁment where -—-

THE COURT: 1Is that the one, is that Judge Alford’s
case?

MR. RUDNICK: I’m not certain.

THE COURT: Mr. Barton, what was the mame of Judge

|
|

Alford' s -
MR. BARTON: Yes, Martin was Judge Alford’s case, your
Hornior.
THE COURT: Do I have that?

MR. BARTON: It’s cited to in my brief, Its 347 S.C.
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522; your Honor.
| THE COURT: Do you have é copy of it?
MR. BARTON: I‘m sorry, and I apoclogize, yeah, it was..
Yes I do, if you’ll give me just one moment, your.
Honor. =

 (DOCUMENTS RECEIVED UP BY THE COURT.)

THE COURT: Thank you.
MR. BARTON: Yes, sir.

THE COURT: Go ahead, Mr. Rudnick.

3

~MR. RUDNICK: Thank you, yoﬁr Honor. In State V.

Foster where it was regarding a prior inconsistent

statement, énd I think the state in that case tried to get

the prior inconsistent statement that otherwise would have

bene

hearsay into evidence, the court found that under post

South Carolina Rules of Evidence Law that that would not be

admissible. I think there is a distinction in that that I

think was used in a substantive manner but in this case it
7

is our position and I think Colf and Bryant makes it clear

- that

some type of balancing test must be- done.

\

| THE COURT: Well that’s what -- Alternatively that’s

what

Mr. Barton says, send it back and let us balance it. -

>

“MR. RUDNICK: Oh, yes, your Hohor.

THE COURT: How do you feel about that?

MR. RUDNICK: Well, your Honor, we respectfully

’

disagree with that. In the context of this case it was for

o~
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cross-examination after the City’s case and after the

direct examination of the defendant and for it to go back

into kind of a vacuum and locoked at in a vacuum by a. lower

court without'the other attended circumsténces that
would be -- it wouldn’t make sense in our viewlor it
wouldn’t be the desired remedy in our view for it to --

THE COURT: Certainly not the desired remedy.

MR. RUDNICK: Yes, your Honor. But it wouldn’t be
ablé to take in all of the other circumstances that
happened over a year ago in April of last year in the
balancing test. Now if it were to be done we would be

confident that it -- those prior convictions shouldn’t be

admitted. But it’s also a situation where we don’t have

the same jury or I’'m not exactly certain of the practical
considerations on how to handle a juf§ or we would just do
it és an in-camera pretrial hearing. A
But I think the Colf case specifically granted a new
trial. I’m not gohna read too much into it because I‘m not
sure if it was to -- because of the practical consideration

but in that case where it was a similar situation where no

such balancing test was actually performed that it remanded

for a new trial in that case. And I think if I remember
correctly Bryant was similar but I don’t have that one
right in front of mé so I can’t say for certain.
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So we would respectfully request that because it was
error and it was not harmless that your Honor’s previous
order and-relief as stated in your previous order should
stand. We think it was appropriate in this case
considering the circumstances surrounding the admission of
the_convictions and we feel that the only way for it to get
proper consideration would be if the same circumstance were

J

to arise in a new trial. And that’s all I have, your
Honor. 7 ,

THE COURT: All right. Anything in reply, Mr. Barton,
briefly? .

MR. BARTON: The only thing I would reply éne of the
reasons I cited to one of the Rules of Evidence Was,aaopted
is that there is a number of South Carolina decisions post
the adoption of rules of evidence that indicated that the
docﬁrine of whéther we call it curative-admissibility or
opening theé door is still alive and well in South Carolina.

'THE COURT: Okay. Here’s what I think. From reading
the record that was submitted and I recognize that — and
the record was sufficient I felt to rule. From reading the
record it did not appear to me that there was any effort in
the l@wer COurt to balance all of this at all so there
wasn’t — I find there wasn’t that, I’m gonna.stick by
that. |

My main concern when I heard it the first time was
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this, this man was charged with assault and battery, the
exchange he had with the victim, alleged victim, was about
-- I've forgotten what he took now or what they say he took
—-— but somebody éaid the -- whatever his last name was —-
Mr. Morgan’s -- the Morgan’s always steal. The Morgan’s
steal. And‘Mr. Morgan’s response in cross —- this was all
in cross-examination that that was ~= éomehdw or another

that came up and his response was I don’t steal, present

tense.

You know if an alcocholic said I don’t drink and he’d
béen sober for twenty years, but he was a drunk twenty
years ago, he doesn’t drink. He does not now drink. So
the - and:that’s all he said, I don’t steal. He didn’t

attempt to elaborate on that in any way. It was brief and

over with and so I don’t view it as an attempt to —- I
didn’t view it -- Let me say it this way. There was every
inference that it was a.present —- intended as a preésent

tense statement from the record.

Now about the open door thing. Certainly the two
rules coexist, 609 and open door. But if you read 609 it
dééSn’t say you don’t make this analysis if the defendant
operns the door. It pre--bes a way for dealing with ﬁéfy
o0ld convictions that may not be properly used to impeach a
deferidant. And the Colf case says that only rarely should
those kinds of convicting —- of convictions being admitted
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in the first place.

So I think that 609 is not trumped, and I think that’s

what I said when we had this before, by the open door rule

becduse it doesn’t exclude the open door rule from the

analysis. And lastly as I’'ve already said it was literally

a credibility thing. It had nothing to do with the crime

© for which Mr. Morgan was charged and convicted.

So I have done the balancing. I have done the
balancing. I’m not gonna -- I don’t think it’s -- it’s
clear enough to me that in my view the admission of the

testimony was done in —- Oh, and there was no curative

instruction either. I think there was one.

Am I right, Mr. Barton, didn’t the —- sbmebody -- did

the judge say she would give a curative instruction and the

defendant said, Mr. Rudnick said oné was not necessary or

something? I can’t remember that now. Something about
that. |

MR. RUDNICK: There was —-

MR. BARTON: I don’t know if that’s reflected in the
record, YQur Honor.

THE COURT: I can’t remember. Mdybe I —- You know I

hear a lot of these, maybe I'm thinking of another case.

Anyway, I’m gonna let my ruling stand on balance. I

think that the circumstances of the Yesponse in cross-

examination that Mr. Morgan made did not warrant going back
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into offenses that were literally ten, twenty, and thirty
years old, so I’m gonna deny your motion.
MR. BARTON: Thank you, your Honor.
THE COURT: .And I’'1ll do a Form Order.
MR. RUDNICK: Thank you, your Honor.
(END OF TRAN~--PT OF RECORD.)

(HEARING ENDED AT 11:37 AM.)
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CERTIFICATE

I, Wanda S. Nelson, CVR-M, Official Court Reporter and
Notary Public in arid for the State of South Carolina, do
hereby certify fhat the foregoing Page 4 through 27, line
15 is én accurate tran--pt produced, to the best of my
ability, from a recording of the York‘County Master In
'Equity Court/Common Pleas Court, furnished to me by Special
Circuit Court Judge Jackson Kimball.

I further certify that I am not personally'interested
in the oufcome of this action, a relaéive,-employee,
attorney or counsel of any of the parties, not a relative
or employee of such attdorney or counsel.

Witness, my hand and seal, this date: August 5, 2017.

kot pone

Warida Nelson, CVR-M

-~ Certified Verbatim Reporter,
Official Court Reporter,
Notary Public, in and for
The State of South Carolina.

My Commission Expires: 1/21/2021
. / )

DATE: (Ze(l,w;e ¥ /_Jo (]
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State of South Carolina )

)
County of York )

I, Wanda Nelson, Official Court Reporter for the

Sixteenth Judicial Circuit for the State of South Carolina;

do hereby certify that the foregoing is a true, accurate
and complete Tran--pt- of Record of the proceedings had and
evidence introduced in the trial of the captioned case,

relative to appeal, in the Court of Common Pleas for York

‘County, South Carolina, on the 15th day of June, 2017:

I do further certify that I am neither of kin,

" counsel, nor interest to any party hereto.

lonele

Wanda Nelson, CVR-M
Certified Verbatim Réporter,
Official Court Reporter,
Notary Public, in and for
The State of South Carolina.

My Commission Expires: 1/21/2021

DATE: {;L7;m£ ¢ ! _h7

~
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STATE OF SOUTH CAROLINA |

)
: )
COUNTY OF YORK ) SIXTEENTH JUDICIAL CIRCUIT
- )
STATE OF SOUTH CAROLINA )
‘ )
~VS- ) NOTICE OF APPEAL
) Ticket No.: 2015C4620300331
) Assault and Battery 3" Degree
NATHAN MORGAN, )
) ~
Defendant. ) - =
| ) =R R
ey
TO THE CITY OF ROCK HILL AND THE MUNICIPAL COURT : - ;::E ) S
&7 P o

PLEASE TAKE NOTICE that the Defendant herein appeals her conv1gg10n;én the bfg;ye

00

captioned ticket that was rendered on April 21, 20 16.
The Defendant appeals her qonviction and sentence and respectfully requests reversal on

the following ground objected to during trial:

'1; The trial court erred by allowmg the admission of three prior convictions that
occurred over 10 years pnor to the trial and by failing to conduct the proper
balancing test required prior to the admission of remote criminal convictions.

2. The trial court erred by failing to find the probative value of the remote
criminal convictions were substantially outweighed by the danger of unfair

prejudice and confusion of the issues.
| FACTS
On April 21, 2016, the trial of Nathan Morgan was heard in the Rock Hill Municipal
Court. The City alleged that Mr. Morgan committed the crime of Assault and Battery 3 Degree.
At the outset of trial, both the City and defense counsel agreed that Mr. Morgan’s prior
convictions, both crimes of dishonesty ;cmd crimes with sentences of one year or more, fell
outside the 10 year time limit described in Rule 609(b). The trial ¢_ourt ruled that these

convictions were inadmissible.
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During the City’s case, Comelius McCleod, the alleged victim,’ testified on direct
examination that Mr. Morgan assaulted him after.an a.rgument over missing ,chai’n\’saws. Mr.
McCleod testified th‘it he accused Mr. Morgan of stealing the chainsaws and after a brief
argument on that issue, Mr. Morgan hit him with a cane.

In response; Mr. Morgan alleged self-defense. On direct examination, Mr. Morgan denied

any theft and explained that Mr. MeCleod aggressively pulled his jacket from behind. Due to Mr.
Morgan’s poof health, also explained on direct éxaminafion, Mr. Morgan feared phy”sical injury
from the unwanted physical contact and hit Mr. McCleod to free himself from his restraint.
| On cross-cxammanon the City questioned Mr. Morgan about the allegéd theft of the
chainsaws. During questioning, Mr Morgan denied the theft and explained that he had no reason
to steal the chainsaws because his wife purchased two chainsaws. After he denied the theft, Mr.
Morgan statea, “I don’t steal.”

After this statement, the City apprbached defense counsel and stated that he had opened
the door to any and all past convictions for- ctimes of dishonesty The crimes of dishonesty
included a 1984 conviction of Reta11 Theft, a 1993 conviction of Burglary 2nd degree, and a 1996
Theft of Cable conviction. Once the City presented this assertion to the Court, defense counsel
objected and argued that the statement did not open the door to the past convictions and that the
convictions should not be admitted 'bécausc any probative value was substantially outweighed by
unfair prejudice and the threat of confusing the issue. The Court found the statement opened the
door é.nd _pe‘i'r’nitted the adrn_is_sion of the convictions into eVidence. Mr. Motigan was

subsequently convicted of Assault-and Battery 34 degree.
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ANALYSIS

Under South Carolina law, “evidence that any witness has been convicted of a crime shall-
be admitted if it involved dishonesty or false statement, regardless of the punishment.” Rule
609(a)(2), SCRE. However, evidence of the conviction is not admiésible if a period of 10 years
or more has elapsed since the conviction or release, whichever is later, Rule 6(?9(b), SCRE. This
* prohibition may be overcome and the conviction admitted if the Court determineés, in the intereslt
of justice, that the pr_obative value of the conviction, supporu;_d by specific facts and
circumstances, substantially outweighs its prejAudicia‘l effect. Rule 609(b), SCRE. The Statt; holds
the burderi to overcome the presumption. State v. Bryant, 369 S.C. 51'1; 516 (2006) (citing State
v, Colf, 622, 626 (2000)). Prior to the introduction of remote convictions, the Court must
consider the following factors: (1) the impeachment value of the prior criine; (2) the point ini time
of the conviction and the witness’s subsequent history; (3) the simila:ity»of the past crime and the
charged crime; (4)‘the importance of the defendant’s testimony; and (5) the centrality of the
credibility issue. Id. A

In Colf, the Court held that the trial court abused its discretion and remanded the case for
a new trial because the trial court failed to conduct the .—b'alan_c_ing test outlined in 609(b) ptior to
the int‘roducﬁon of the remote criminal convictions. 337 S.C. 622 (2000). In that case, the trial
court admitted remote criminal convictions of larceny, attémpted larceny, breaking and entering,
and attempted breaking and entering without articulating the specific facts and cir¢umstances in.
support of its ruling. Id. at 626. The Court pto_claimcd that such convictions should Ohly be
admitted in “exceptional circumstances.” Id. The Court also declared that even if the remote
convictions go to credibility of the witness, the trial court must conduct some balancing test. Id.

3
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628. The credibility and the importance of credibility to the jury are factors the trial court should
consider during the balancing test. d. R

In this case, the trial court failed conduct such a t_ést and failed to consider the above
factors prior to the admission of the remote crifﬁinal convictions. Under this test, the prior
convictions should have been held inadmissible. The trial court’s omission prcjudiced_ Mr.
Morgan because the remote convictions seriously affected his Crgdibility to the'ju,r‘y.‘

While the convictions were probative of credibility, the most recent cdnviction? theft of
cable, occurred 20 years prior. The Retail Theft and Burglary 2" degree éonvictions were 32 and
24 years old, respectively, and neither were indicative of Mr. Morgan's credibility since the time
of the offenses. Since those convictions, Mr. Morgan had not been convicted a crime of
dishonesty. His subsequent criminal history and the passage of time severely limit any value to
credibility the convictions may hold. Nevertheless, the introduction of such convictions, no
matter tﬂe time limit, has a severe impact on the jury. In other words, the convictions held little
actuai value to credibility, but the prejudicial effect of the introduqtion of such convictions was
| very high. )

Prior to the introduction of the 'corls)ictions, Mr. Morgan had categorically denied stealing
the chainsaws and provided a detailed account of the incident. While Mike Agurs, Mr. Morgan’s
friend, observed the altércation and testified to the events in question, only Mr. Morgan could
explain that he actually felt threateried and responded based on that feat. ConseQuently; M.

" Morgan’s testimony and hiis credibility were critical to vix_is defense and the criminal convictions
| were the m_aiﬁ source of impeachment to his testimony.
Aiso,v even if Mr. Morgan opened the door to prior convictions, the ,triai court should have

conducted the balancing test outlined in 609(b). The dangers of prejudice and low probative
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value exist regardless of l_mw the convictions are introduced, In order to properly gauge the
convictions’ probative valiue and avoid the improper admission of convictions, the trial court
must consider the factors outlined in Colf.

In the alternative, the trial court erred by Admitting the criminal convictions because the
probative value was substantially outweighed by the danger of unfair prejudice and confusion of |
the issues. Relevant evidence “may be excluded if its probative value is substantially outweighed
by the danger of unfair prej udice, confusion Qf the issues...” Rule 403, .SCRE. As explained
above, the criminal convictions had little probative value, but did hold serious prejudicial effect.
That prejudicial effect was not only central to cross examination, but also held the danger of
invoking unfair prejudice. |

‘Unfair prejudice evokes an emotional response from the jury. In other words, the jury
reacts based off of emotion rather than the facts and issues of the case. In this case, the
introduc;tion of the heretofore uﬁmentioned criminal convictions had a risk of implying to the
jury Mr. Morgan éttempte‘d to hide their existence by not mentioning them on direct )
examination. The jury néver heard the discussion regarding the remote nature of the convictions
and the mihim_al probative value. Instead, the jury heard the defendant admit to crimes of theft,
from decades prior, immediately aftér stating he doesn’t steal.

Moreover.,v the introduction of the convictions ran the danger of confusing the issues.
During the City’s case, Mr. McCleod spent a large amount of time discussing the alleged theft of
his 'chjainsaWS'.b The missing chainsaws were the basis of the argument between Mr. Morgan and
Mi. McCleod. Outside that fact, the chainsaws held little probeitive value. The City’s decision to

focus ofi the chainsaws placed Mr. Morgan’s propensity to steal, rather than assault; into issue.
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- Through the introduction of past remote crimes of theft, the jury could reasonably believe that
Mr. Morgan stole the chainsaws, but not that he assaulted Mr. McCleod. In othei words, the
convictions’ probative value went to the alleged theft rather than the assault, which was not the
crime alleged.
CONCLUSION
In conclusion, the trial court erred because it di’d not conduct the proper balancing test, as
required by Rule 609(b), prior to the introduction of the remote criminal convictions. In addition,

the trial court erred because it failed to prOperly balance the probative value of the convictions

-

against the danger of unfair prejudice and confusion of the issues.

For the reasons stated above, the Defendant requests that his conviction for Assault and

Battery 3w degree be reversed and remanded for a new trial.

‘Respectfully Submitted by:

Charles H. Rudnick
Assistant Public Defender
’ P.0. Box 691
-York, SC 29745
' . (803) 628-3031
This 24 day of April, 2016. Attorney for Appellant ’
York, South Carolina
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STATE OF SOUTH CAROLINA )
» ) |
COUNTY OF YORK ) SIXTEENTH JUDICIAL CIRCUIT
)
CITY OF ROCK HILL ) |
) o ,
- V8- ) AMENDED NOTICE OF APPEAL
) Ticket No.: 2015C4620300331 '
) Assault and Battery 3" Degree
NATHAN MORGAN, )
| ) =
Defendant. ) S LS 8 =
) 2 ™o
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S T
TO THE CITY OF ROCK HILL AND THE MUNICIPAL COURT ‘<’ SE o=
e
PLEASE TAKE NOTICE that the Defendant herein appeals her conviction o'ri"thc,'a‘bov?e_;‘
=)

cap’uoned ticket that was rendered on Apnl 21,2016.

The Defendant appeals her conthlon and sentence and respectfully requests reversal on

the following ground objected to during trial: _
1. The trial court erred by allowing the admission of three prior - convictions that
occurred over 10 years prior to the trial and by failing to conduct the proper
balancing test required prior to the admission of remote criminal convictions.
9. The trial court erred by failing to find the probative value of the remote
criminal convictions were substantially outweighed by the danger of unfair

prejudice and confusion of the issues.

FACTS

On April 21, 2016, the trial of Nathan Morgan was heard in the Rock Hill Municipal

Court. The City alleged that:Mr. Morgan committed the ctime of Assault and Battery 31 Degree.
At the outset of trial, both the\: City and defense counsel agreed that Mr. .Morgan s .pnor
convictions, both crimes of dis_hone_sfy and crimes with séﬁtences of one year or more, fell
outside the 10 year time limit. described in Rule 609(b). The trial court ruled that these

convictioris were inadmissible.
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During the City’s case, Cornelius McCleod, the alléged victim, testified on direct
examination that Mr. Morgan assaulted him after an argument over missing chainsaws. Mr.
-Mc_Cleod testified that he accused Mr, Morgan. of ‘stcaling the chainsaws and after a brief
argument on that issue, Mr. Morgan hit him with a cane.

In response, Mr. Morgan alleged self-defense. On direct examination, Mr. Morgan denied
any theft and _explained that Mr. McCleod aggressively pulled his jacket from behind. Due to Mr,
Morgan’s poor health, also explained on direct examination, Mr. Morgan feared physical injury
fro‘m the unWanted physical contact and hit Mr. McCleod to free himself from his restraint.

On cross-examination, the City questioned Mr. Morgan about the alleged theft of the
' chainsaws. During questioning, Mr. Morgan denied the theﬁ and explained that-he had no reason
to steal the chainsaws because his wife purchased two chainsaws. After he denied the theft, Mr.
Morgan stated, “I don’t steal.”

After this statement, the City approached defense counsel and stated thét he had opened
the door to any and all 'pasf ¢onvictions for crimes of dishonesty: The crimes of dishonesty
included a 1984 conviction of Retail Theft, 21993 conviction of Burglary 2" degree, and a 1996
Theft of Cable conviction. Once the City fres,ented this assertion to the Court, defense couﬁsel
objected and argued that the statement did not open the door to the i)ast coitvictions and that the
convictions should not be admitted because any pfob‘ative value was substantially outweighed by
unfair prejudice and the threat of confusing the issue. The Court found the statement opened the
door ‘and permitted the admission of the convictions into evidence, Mr. Morgan ‘Wwas

subsequentlyconvicted of Assault and Battery 3" degree.
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ANALYSIS

Under South Carolina law, “evidence that any witness has been convicted of a crime shall
be admitted if it imfolved dishonesty or false statement, regardless of the punishmeént.” Rule
609(_a)(2)_, SCRE. However, evidence of the coﬁviction is not admissible ifa period of 10 years
or more has elapsed since the conviction or release, whichever is later. Rule 609(b), SCRE. This
prohibition may be overcome and the conviction admittéd if the Court determines, in the interest
of justice, that the probative value of the conviction, supported by specific facts and
circumstances, substantially outweighs its prejudicial effect. Rule 609(b), SCRE. The State holds
the burden tq overcome the presumption. State v. Bryant, 369 8.C. 511, 516 (2006) (citing State |
v. Colf, 622, 626 (2000)). Prior to the introduction of remote convictions, the Court rnust
consider the following factors: (1) the impeachment value_éf the prior crime; (2) the point in time
of the conviction and the witness’s subsequent history; (3) the similarity of the past cri?ne and the
charged crime; (4) the importance of the defendant’s testimony; and (5) the centrality of the
credibility issue. Id.

In Colf, the Court held that the trial court abused its discretion anci remanded the case for
a new trial because the trial court failed to conduc‘t the balancing test outlined in 609(b) priot to
the introduction of the remote criminal convictions. 337 S.C. 622 (2000). In that case, the trial
¢ourt admitted remote criminal convictions of larceny, aftempted larceny, breakiﬁg and entering,
and attempted breaking and entering without articulating the §peciﬁc facts and circ‘urhstances in
support of its ruling. Id. at 626. The Court proclaimed that such convictions should only be
admitted in “exceptional circumstances.” Id. The Court also declared that even if the remote
convictions go to credibility of the witness, the trial court must conduct some balancing test. Id.

3
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628. The credibility and the importance of credibility to the jury are factors the trial court should
consider during the balancing test. Id
In this case, the trial court failed conduct such a test and failed to consider the above
factors prior to the admission of the remote criminal convictions. Under this test, the prior
convictions should have been held inadmissible. The trial court’s omission prejudiced Mr.
Morgan because the remote convictions seriously éffe_c’;c'ed his credibility to the jury.

Whﬂe the convictions were probative of credibility, the most recent conviction, theft of
cable, occurred 20 years pnor The Retail Theft and Burglary 2" degree convictions were 32 and
24 years old, respectively, and neither were indicative of Mr. Morgan’s credibility since the time
of the offenses. Since those convictions, Mr. Morgan had not been coﬁvictéd a crime of
dishonesty. His subéequent ériminal history and the passage of time severely limit any value to
credibility the convictions may hold. Nevertheless, the introduction of su-ch convictions, no
matter the time limit, has a severe impact on the jury. In other words, the convictions held little
actual value to credibility, but the prejudic_ial effect of the introduction of such convictions was
very high.

Pnor to the introduction of the convictions, Mr. Morgan had categorlcally demed steahng
the chainsaws and provided a detalled account of the incident. While Mike Agurs, Mr. Morgan s
friend, observed the altercation and testified to the events in question, only Mr. Morgan could
explain that he actually felt threaténed and responded based on that fear. Consequently, Mr
Morgan’s testimony and his c?edibility were critical to his defense and the criminal convictions
were the tain source of impeachment to his testimony.

Also, even if Mr. Morgan opened the door to prior convictions, the trial éourt should have

conducted the balancing test outlined in 609(b). The 'da_n‘gersvofprejudice and low probative
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value exist regardless of how the convictions are introduced. In order to properly gauge the
convictions’ probative value and avoid the improper admission of c_onv_ietiqn_s, the trial court
must consider the factors out]ined.in Colf. |

In the alternative, the trial court erred by admitting the criminal convictions because the
probative value was _sub_stariti_ally outweighed by the danger of unfair prejudice and confusion of
the issues. Relevant evidence “may be excluded if its probative value is substantially outweighed
by the danger of unfair prejudice, confusion of the issues...” Rule 403, SCRE. As explained
above, the criminal conv1ct10ns had little probative value, but did hold serious prejudicial effect.
‘That prejudicial effect was not only central to cross examination, but also held the danger of
invoking unfair prejudiee.

Unfair prejudice evokes an erriotional response from the jury. In other words, the jury
reacts based off e'f emotion rather than the facts and issues of the case. In this case, the
introduction of the heretofore unmentioned criminal convictions hiad a risk of implying to the
jury Mr. Morgan attempted to hide their existence by not mentioning them on direct
 exarnination. The jury never heard the discussion regarding the remiote nature of the convictions
and the minimal pr"ob.ative value. Instead, tﬁe jury heard the defendant admit to crinies of theft,
| from decades prior, immediately after stating he doesn’t steal.

Moreover, the mtroductlon of the convictions ran the danger of confusing the issues.
During the City’s case, Mr. Mc’Cleo’d spent a large amount of time discussing the alleged theft of
his chainsaws. The missing chain‘saWs were the basis of the argument between Mr. Morgan and
Mr. McCleod. Outside that fact, the chainsaws held little probative value. The City’s decision to

focus on the chairisaws placed Mr. Morgan’s propensity to steal, rather than assault, into issue.
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Through the introduction of past remote crimes of theft, the jury could reasonably believe that
Mr. Morgan stole the chainsaws, but not that he assaulted Mr. McCleod. In other words, the -
convictions’ probativé value went to the alleged theft rather than the assault, which was not the
crime alleged. |
CONCLUSION

In conclusion, the trigl court erred because it did not conduct the proper balancing test, as
| required by Rule 609(5), prior'to thc:\ introduction of the remote criminal conyictions. In a(idition,
the trial court erred because it failed to properly balance the probative value of the convictions
against the danger of unfair prejudice and confusion of the issues.

For the reasons stated above, the Defendant requests that his conviction for Assault and

Battery 3 degree be reversed and remanded for a new trial.

Respectfully Submitted by:

Charles H. Rudnick
Assistant Public Defender
P.0O. Box 691
York, SC 29745
(803) 628-3031
This 2 ? day of April, 2016. Attorney for Appellant
York, South Carolina )

0060




A0\G CPAGORED

' PROOF OF SERVICE OF A NOTICE OF APPEAL
THE STATE OF SOUTH CAROLINA
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STATE OF SOUTH CAROLINA iN THE YORK COUNTY COURT OF COMMON PLEAS

COUNTY OF YORK
CITY OF ROCK HILL " RETURN TO APPEAL
VS.

NATHAN MORGAN,
DEFENDANT.

'

‘ This matter is an Appeal from a jury trial on April 2, 2016 in the Rock Hill Municipal Court, Jan
Pittman Modla, presiding Judge. :

APPEARANCES:
>
For the City: ~ Cornelius McCleod - victim - o0 D
Anna Thomas - City Prosecutor 50E 3 I
Chisa Putman - Prosecutor in training ?_; 2 S =ow
L . 2EEne 7
For the Defense: Mike Agurs —witness = Re -
Nathan Morgan - defendant l‘éf;; s o= 0
Charles Rudnick — Defense Attorney w QW &
© N O
. D
CHARGE:

Assault & Battery 3" degree
CSWit: 2015C4620300331
Date of Incident: 9/25/15

PROCEEDINGS:

At trial, on April 21, 2016, the defendant made a Pre-Trial Motion ta determine whether he be
allowed to impeach the victim with a Forgery Conviction from 2004 in which Probation was revoked in
2008. The City objected that the conviction was over 10 years old. The Court agreed and ruled
impeachment with that crime was not allowed, ' '

: On cross examination of the victim, the defense impeached him on this ground. The City did not
object. Later it was determined that the defense attorney had misunderstood the Court’s ruling. The
prosecutor indicated she misunderstood also, although her co-chair sald she had understood the Court's
ruling that the victim could not be impeached with the Forgery.

(1) . )
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Witness #1: Cornelius McCleod, the victim, testified that he had known the defendant since 8™
grade, that they often worked together and for each other over the years in heavy equipment, In lune
2015, the day before McCleod left for a 3 week job In Georgia, the defendant asked to borrow his chain
saw. McCleod said “yes, reluctantly, because it was new.”

McCleod testified that he left a voicemall for his cousin to expect Morgan who would be ' coming
ta borrow the chainsaw. When McCleod returned on July 4™, two (2) chaln saws and a weed eater were
mlssm_g To this paint, he never saw them again.

When confronted, the defendant’s story was he already had a chainsaw. So when asked
why he had asked to borrow one he became irate. On the day in quiestion, McCleod testified he was
hanging out with their friends at a fish fry with lots of drinking. He had been there 5 minutes when
defendant arrived and said, “Do you need to talk to me?” “Defendant started talking about chainsaws”.
“He stood , turned his cane upside down and back swung it at me. it would’ve hit my face but | blocked
it with my elbow. Then 3-4 guys grabbed him and escorted himy away. So | called the pohce because this
had gotten out of hand.”

Defense:

Witness #1: Mike Agurs testified that the victim grabbed the defendant’s black leather jacket
trying to get his attention or something and then defendant hit him with the cane.

Witness#2: Nathan Morgan, the defendant, testified that on the day in question he sat at the
picnic table with McCleod. Morgan said McCleod would not stop talking about chainsaws and kept
accusing him saying “you got it, you got it.” “| told him since | asked him to use it, iy wife bought me 2
chainsaws, not as good but they work. | didn’t néed to borrow them”. "He wouldn’t listen to me. He
cursed me “F you". | tried ta walk away and he grabbed me by my coat from the back. | felt threatened,
vulnerable. I swung the stick and got him off me. He threw his hands up. | did not hit him. | didn’t hit his
head.” ~ l

On cross examination the prosecutor asked “isn’t it true you were angry because McCleod was
telling everyone you stole his chainsaw and you said, “Ray, | don’t have your chainsaw”, and Ray szid,
”Yo_u' got it, you a Morgan and you got it. All you Morgan's steal....” At that time the defendant blurted
out in court “| don’t steall”

The prosecutor than moved to impeach the defendant with 3 prior convictions —a 1984 retail
theft, a 1993 Burglary 2™ and a 1996 Theft of Cable, The defense objected that the defendant did not
open the door, that it would be inflammatory and confusing to the jury and that the prejudicial harm
outweighed the probative value.

The Court allowed the impeachment with the prior convictions as they were crimes of moral
turpitude, the defendant clearly opened the door and there was nothing confusing about it. The
prejudicial value was not outwelghed by the probative harm.

2
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The issue was who assaulted whom first based on testimony alone. The jury heard that both sides had
ancient criminal convictions. The defendant told the jury those crimes were 20 years-ago, that since
then, his life had changed drastically, that he had joined the Lodge, that he had turned his life over to
God and attended narcotic AA meetings. He reiterated, “I am not a thief. That's a lie. 'm saying I did not.
take his chainsaws.” All the men were outside drinking, the victim was mad and accused defendarit of
taking his saws, The defendant was mad because the victim accused his family of being thieves. The

victim claims defendant then stood up, flipped his cane and swung at defendant’s head and he deflected

it with his arm, hitting his elbows. Defendant said he got up to leave, defendant grabbed his jacket, he
felt threatened and swung in self-defense.

The jury found the defendant guilty of A&B as charged and he was sentenced to $1092.50 fine
which he pald,

ATTACHMENTS:

Notice of Appeal
. 'Courtesy Warrant
Criminal histories on McCleod
Verdict form
DVD or proceedings

Al ol

Date: / -2/ 7 Respectufully Submitted,
‘/ N /_‘..-" .

C

Ja:;\e Pittman Madla
Rdck.Hi!LMuf(icipal Court judge
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ATTACHMENT 1

 IN %%%%%9 Q} %@QMON PLEAS

STATE OF SOUTH CAROLINA )
) ,
COUNTY OF YORK ) SIXTEENTH JUDICIAL CIRCUIT
_ o )
STATE OF SOUTH CAROLINA )
)
-vs- ) NOTICE OF APPEAL
) Ticket No.: 2015C4620300331 o
: ) Assault and Battery 3" Degr & =
NATHAN MORGAN, ) moE T
) = ouzn
Defendant. ) 3 .
) o i}
) = N
o o
[

TO THE CITY OF ROCK HILL AND THE MUNICIPAL COUR’
PLEASE TAKE NOTICE that the Defendant herein appeals her cdnviction on the above

captioned ticket that was rend:r‘;i—en April 21; 2016.
The Defendant appeal ynwcﬁon and sentence and respectfully requests reversal on

the following grotind objected to during trial:

1. Thetrial court erred by allowing the admission of three prior convictions that

‘occurred over 10 years pnor 1o the trial and by failing to conduct the proper
balancing test required prior to the admission of remote criminal convictions,

2. The trial court erred by failing to find the probative value of the remote

criminal convictions were substantially outwelghed by the danger of unfair

prejudice and confusion of the issues.
FACTS
Ox; April 21, 2016, the trial of Nathan Mor'gan.was he’ard in the Rock Hill Municipql
Court, The City alleged that Mr. Morgan committed the crime of Assault and Battery 3™ Degxee.
At the outset of trial, bofh the Citsr and defense counse] agresd that Mr. Morgan’s prior
_convictions, both crimes of dishonesty and crimes with sentences of one year or more, fell A

outside the 10 year time limit described in Rule 609(6_). The trial court ruled that these

convictions were inadmissible.
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Du.ring the City’s case, Comelivs McCleod, the alleged victim, testified on direct
examination that Mr Morgan assaulted him after an argument over missing chainsaws. Mr.
McCleod testified that he dccused Mr. Morgan of stealing the chainsaws and after a brief
argument on that issue, Mr. Morgan hit him with a cane.

In response, Mr. Morgan alléged self-defense. On direct examination, Mr. Morgan denied
any theft and explained that Mr. McCleod aggressively pulled his jacket from behind. Due to Mr.
Morgan’s poor health, also explained on direct examination, Mr. Morgan feared physical injury
from the unwanted physical contact and hit Mr. McCleod to free himself from his restraint.

On cross-examination, the City questioned Mr. Morgan about the alleged theft of the
chainsaws. During questioning, Mr. Morgan denied the theft and explained that he had no reason
to steal the chainsaws because his wife purchased two chainsaws. After he denied the theft, Mr.
Morgan stated, “I don’t steal.”

| After this statement, the City approached defense counse] and stated that he had opened

the door to any and all past convictions for crimes of dishonesty. The erimes of dishonesty

included a 1984 conviction of Retail Theft, a 1993 conviction of Burglary ond degree, and a 1996

Theft /of Cable conviction. Once the City presented this assertion to the Court, defense counsel

| objécted and argued that the staternent did not open the door to the past convictions and that the
convictions should not be admitted because any probative value was substantially outweighed by

unfair prejud_ica and the threat of confusing the issue. The Court found the statement opened the

door and permitted the admission of the convictions into evidence. Mr. Morgan §v‘as

subsequently convicted of Assault and Battery 3™ degree.
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ANATYSIS

Under South. Carolina law, “evidence that any witness has been convicted of a crime shall
be admitted ‘if it involved dishonesty or false statement, xegardless of the punishment.” Ridle
609(a)(2), SCRE. However, evidence of the conviction is not admissible if a period of 10 years
or more has elapsed since the conviction or release, whichever is later. Ruile 6_09(b), SCRE. This
prohibition may be dvercome and the conviction admitted if the Court determines, in the interest
of justice, that the probative value of the conviction, supported by specific facts and
circumstances, substantially outweighs its prejudicial effect. Rule 609(b), SCRE. The State holds
thé burden to overcome the presumption. State v. Bryant, 369 8.C. 511, 516 (2006) (citing State
v. Colf, 622, 626 (2000)). Prior to the introduction of remate convietions, the Court must
consider the following factors: (1) the impéachment value of the prior crime; (2) the point in time
of the conviction and the witness’s subsequent history; (3) the similarity of the past crime and the
charged crime; (4) the importance of the defendant’s testimony; and (5) the centrality of the
credibility isstie. Jd.

In Colf, jthe.Court held that the trial court abused its discretion and remanded the case for
4 new frial because the trial court failed to condiict the balancing test outlined in 609(b) prior to
thie iritroduction of the remote criminal convictions. 337 8.C. 622 (2000). In that case, the trial -
court admitted remote criminal conviqtions of larceny, attempted larceny, breaking and entering,
and attempted breaking and entering without articulating the specific facts and eircumstances in
support of its ruling, Id. at 626. The Court proclaimed that such convictioris should enly be
admitted in “exceptional circ@stances.” Id. The Court also declared that even if the remote
convictions go to credibility of the witness, the trial court must conduct some balanéin_g ’ceét, 1.

3
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628. The credibility and the importance of &edibility to the jury are factors the trial court should
consider during the balancing test. 7d.

In this case, the trial court failed condict such a test and failed to consider the above
factors prior to the admis;c.ion of the remote criminal convi_ctions.’ Under this test, the prior
convictions should have been held inadmis'éible. The trial court’s omission prejudiced Mr.
Morgan because the remote convictions seriously affected his credibility to the jury.

‘While the convictions were probative of credibility, the most recent conviction, theft of
caﬁle, occurred 20 years prior. The Retail Theft and Burglary 2™ degree convictions were 32 and
24 years old, respcc’ﬁvely, and neither were indicative of Mr. Morgan’s credibility since the time
of the offenses. Since those convictions, Mr. Morgan had not been convicted a crime of
dishonesty. His subsequent criminal history and the passage of time severely limit any value to
credibility the COnvicﬁoné may hold, Nevertheless, the introduction of such convictions, no
matter the time limit, has a severe impact on the jury. In other words, the convictions held ].ittle"

'actual \lzalue to creciibility, but the prejudicial effect of the intoduc;ﬁon-of such convictions was
very high.

Prior to the introduction of the convictions, Mr. Morgan had ¢ategorically denied stealing
the chainsaws and provide_d a detailed account of the incident. While Mike Agurs, Mr. Morgan’s ‘
friend, observed the altercation and testified to the events in question, only Mr. Morgan could
explain that he actually felt threatened and responded based on that fear. Consequently, Mr.
Morgan’s testimony and his cre&ibilit_y were critical to his defense and the criminal convictions
were the main source of impeachment to has testimony.

Also, even if Mr. Morgan opened tﬁe door to prior convictions, the trial court-shodd have

conducted the balancing test outlined in 609(b). '._["he dangers of prejudice and low probative
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value exist regardless of how the convictions are introduced. In order to properly gauge the
convictions’ probative value and gvoid the improper admission of convictions, the trial court
must conside;: the factofs outlined in Col.

In the alternative, the trial court erred by admitting the criminal convictions because the
probative value was substantially ontweighed by the danger of nnfair prejudice and confusion of
the issues. Relevant évidence “miay be excluded if its probative value is substantially outweighed
by the danger of unfair p/rejudic_e, confusion of the issues. ._;” Rule 403, SCRE. As explained
above, 1;h§ pﬁminai convicﬁons had little probative value, but did hoxld serious prejudicial eﬁ‘éét.
That prejudicial effect was not only central to cross examination, but also held the danger of
invoking unfair prejudice. '

Unfair prejudice evokes an emotional response from the jury. In other words, the jury
reacts based off of emotion rather than the facts and issues_ of the case. In this case, the
.introduction of the heretofore unmentioned criminal convictions had a risk of implying to the
jury Mr. Morgan attempted to hide their existence by not mentioning them on direct
examination. The jury never heard the discﬁssioﬁ regarding the remote nature of the corvictions
and the minimal probativé value, Instead, the jury heard the defendant admit to crimes of theft, -
. from decades pribr, immiediately after stating he doesn’t steal.

Moreover, the introduction of the convictions ran the danger of confusing the issues. .
During the City’s case, Mr. McCleod spent a large amount of time discussing the alléged theft of
his chainsaws. The missing chainsaws wete the basis of the argument between Mr. Morgan and
Mr. McCleod. Outside that fact, the chainsaws held little probative value, The City’s decision to

focus on the chainsaws placed Mr. Morgan’s propensity to steal, rather than assault, into issue.

5
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Through the introduction of past remote crimes of theft, the jury éould reasonably believe that
Mr. Morgan stole the chainsaws, but not that he assaulted I(dr McCleod, In other words, the
convicﬁéns’ probative .value went to the alleged theft rather than the assault, which waé not the
crime alleged.
CONCLUSION

In conclusion, the trial court erred because it did not conduct the proper balancing test, as
required by Rule 609(b), prior to the introduction of f.he remote criminal convictions. In addition,
the trial court erred because it failed to p;operly bélance. the probative value of the convictions
against vthe‘d_anger of unfair prejudice and confusion of the issues,

For the reasons stated above, the Defendant requests that his conviction for Assault and

Battery 3" degree be reversed and remanded for a new trial.

Respectfully Submitted by:

=

Charlés H. Rudnick

Assistant Public Defender
P.0. Box 691
York, SC 29745
, (803) 628-3031
This 24 day of April, 2016. Attorney for Appellant
York, South Carolina ’ ‘
A\
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PROOF OF SERVICE

1 certify that I have served the Notice of Appeal on the State by depositing a copy of it in
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_ . Charles H. Rudzick
Assistant Public Defénder
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ATTACHMENT 2

. Courtesy Sufnmons
2015C4620300331
STATE OF SOUTH CAROLINA

[county  [X]Municipatty

ROCK HILL

THE STATE
-against

MORGAN, NATHAN
Address:

Pronc I Ss\:
Sex' M_ Race: B_ Helghti

‘DL State: DL#:

DOB:

Offense: ASSAULT AND BATTERY. THIRD

Weight:

Offense Code:
_ Code/Ordinance Sec. 16-3-600 (E) (1)

CERTIFIED FOR SERVICE

v lhe D County/ | X . Mumclpallly of

10CK HILL ) The . Accused
« {0 be served and given a court date to appear before the
Issuing Judge to be deait with-according to the law.

- (L.S.)
Signature of Counlersigning Judge

This courtesy sumimons is

Date: .

RETURN:

A copy of thxs Mmmagns . was dehvared la
defendant I 4 l [{] l I[ HS V@a///)
’V]WHTUY) KX4N”

Signature of canstable/Law Enfdreetment Officer

R

RETURN SUMMONS TO:

STANESHA LONERGAN
“ROCK HIEL MUNICIPAL COURT
ROCK HILL SC 29730

Y0-/330/5
Gy

[ ] county [X] municipaitty of )

Fom Approved by

STATE OF SOUTH CAROLINA ) iuzu Atiomey General
- . 51 5, 2008
[ county [X] Municipalty of ) AFFIDAVIT SCCAS18
ROCK HILL ) _
Personally appeared before me the affiant NICCLEOD, CORNELIUS . ‘wha

being duly sworn deposes and says that defendant MORGAN, NATHAN
did within this county and slate on or about(dale ofincident) (09/25/2015
at (localion of incident): 1100 BLOCK OF FLINT ST. EXT,

D Coaunty/ Munlcipafily of

violate the criminal laws of the

ROCK HILL )

State of ‘South Carolina {(or ordinance of
in the following particulars:

DESCRIPTION OF OFFENSE:‘
ASSAULT AND BATTERY THIRD DEGREE - 16-3-600 (E).(1)

| further state ihat there is probable cause o believe that the defendant named above did commit
the crime set forth- and ihat probable cause s based on the following facts:

ON 9/25/2015 WHILE AT THE 1100 BLOCK OF FLINT STREET EXT SUSPECT NATHAN-MORGAN ASSAULTED AFFIANT
CORNELIUS MCCLEOD WITH A WALKING.CANE. THE TWO WERE HAVING A DISAGREEMENT OVER TOOLS WHEN THE
SUSPECT STOOD UP, TURNED HIS:CANE UPSIDE DOWN, AND MADE A'BACK RIGHT HANDED SWING TOWARD THE
AFFIANT'S HEAD. WHEN THE AFFIANT PUT HIS ARMS UP TO BLOGK THE SWING THE CANE STRUCK BOTH THE
AFFIANT'S ELBOWS. THERE ARE WITNESSES TO THIS EVENT.

CASE NUMBER: 1509250775
REPORTING OFFICER: BAILEY, SM
AFFIANT STATEMENT
Signalure of Affiant (' .
'STATE OF SOUTH CAROLINA )| Affiants Address

Affiant's Telephone

ROCK HILL

Courtesy Summons
YOU ARE SUMMONED TO APPEAR BEFORE THE COURT:
at ROCK HILL MUNIGIPAL GOURT on [Date] I (% =<
120 E. BLACK STREET at [Time] U )

...~ ROCKHILL SC 29730

IF YOU FAIL TO APPEAR A WARRANT WILL BE ISSUED FOR YOUR ARREST

Having found probable cause and the above affiant having sworn befora me, you are empowered and directed to serve the ~
defendant and require that the defendarit appear at the date, time, and place provided above to be daall with accarding to-law. A copy
of this courtesy summons shall be dellvered lo the defendant at the time of its execution.

--before me- )

y Judge's Address ROCK HILL MUNICIPAL COURT
ROCK HILL SC 29730 .

; Judge's Telephone 803-329-5695
I:IMagistrale .

'Judge TL @!g!p by
QRIGINAL

Swom toandisubscijbe

LS}

Issuing Court: ' Municipal




ATTACHMENT 3

Reference UNKNOWN

Ms 7 2's CR
Date Tlme' 20160421100227
Source : NLE
UNKNOWN.NLETS R 20160421100227. !
TO RCHPDO 100260520 20160421 10:02:27 00089BBR751
FROM ETS 20160421 10:02:27 n

02 05454
04/21/2016 03448 5C0460300
TZO 401620A

HDR/2101202401620A20R.

ATN/BUCHANAN, SAM

THIS RECORD fs BASED ON THE SID NUMBER IN YOUR REQUEST—SID/NJ150003B

NEW JERSEY CRIMINAL HISTORY DETAILED RECORD
USE OF THIS RECORD IS GOVERNED BY FEDERAL AND STATE REGULATIONS.
UNLESS FINGERPRINTS ACCOMPANIED YOUR INQUIRY, THE STATE.BUREAU E .
IDENTIFICATION CANNOT GUARANTEE_THIS RECCRD RELATES TO TEE PERSON WHO IS

- THE SUBJECT OF YOUR REQUEST. USE OF THIS RECORD SHALL BE LIMITED SOLELY TO

. THE AUTHORIZED PURPOSE FOR WHICH IT WAS GIVEN AND IT SHALL NOT
DISSEMINATED .TO_ANY UNAUTHORIZED PERSONS. TO ELIMINATE A POSSIBLE
DISSEMINATION VIOLATION COMPLY WITH TORE EXPUNGEMENT. ORDERS,

ROYED *IMMEDIATELY¥ AFTE IT HAS SERVED S

INTENDED AND AUTHORIZED PURPOSES. ANY PERSON VIOLATING FEDERAL OR STATE
REGULATIONS GOVERNING ACCESS TO CRIMINAYL HISTORY RECORD INFORMATI
MAY BE SUBJECT TO CRIMINAL AND/OR.CIVIL PENALTIES. THIS RECORD IS
ggRg%EéEgoﬁs A TRUE COPY OoF THE CRIMINAL HISTORY ‘RECORD INFORMATION

D STATE N NUMBER
I DATE REQUESTED 04/21/2016

H p{c) WEW E%HAE IW PLACE

00 U.S. CITIZEN: YES

RECEIVING AGENCY: 0 60 3
FPC: 21PMPM171516P M 1516 AFIS NO: III MULTXI STATE
' A SAMPLE STATUS:

COLLECTION NOT REQUIRED

ek kdedkkekdkhhhkk  ARREST (0] Fhdkddhkhhkshrhdrdkd¥odhddhhdhddrid

ARREiTEg 08/03/1983 BGENCY CASE NO ) 19641

NJ007 ‘EAST ORANGE ESSEX

001 Gt | NI2G 20—7 POSSES. STOLEN PROP
SUMMggé/%NT n%2c39 ~5 POSS WEREON
NO: W134208 DISPOSITION DATE: 02/02/1984
%§§N8§IT¥8§07gé3%ILL ESSEX COUNTY PROSECUTOR

1P'CNT:‘N32§;2351L DEG: POSSES STOLEN PROP

053 - OaNT: CNI2C 3058 DEG: POSS WEAPON
**********‘h***************************#************r********************

DEPARIMENT OF CORRECTIONS, DATR.NOT.IOWNR. OB IHES, SER. TR e wuwswn b

CRIMINAL HISTORY DIVERSION PROGRAM AND FELONY CONVICTION SUMMARY
PRE-TRIAL INTERVENTION. 000
CONDITIONAL. DISCHARGE 000 ;
FELONY CONVICTIONS: 000
ON INFggggﬁggchggTKISE%TIgNTHggORECORD IS REPORTED
COURT DISPOSITI
ELECTRONICALLY FROM THE SENTENCING GOURT. QUESTIONS CONCERNING DISPOSITION.
INFORMATION SHOULD BE DIRKECTED TQ THE MUNICIPAL OR SUPERIOR COURT LISTED ON
THE RECORD. INFORMATION REGARDING CORRECTIONS TO THIS RECORD MAY BE DIRECTED

TO THE COURT OF SENTENCING.
’ ) END OF CCH RECORD

END OF RECORD
***%*%**********************ﬁk************************%*************************
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WARR-F916553

ég (2)~FELONY

‘CIT-16~13
DOC-04GS4
WARR-F916

)(2)—FBLONY

o i

wmor

wNOo-
0&\
p

0 YORK CNTY SO

600
CASE-242415
ATN-
WARR-F916555
CIT-16-13-10-MISDEMEANOR

E(Z)—EELONY

635(2)—EELONY 

OFFENSE DATE—05/14/2004
PBOTOGRAPH AVAILABI,
PALM PRINTS AVAILABLE

ARREST CHBRGE 2-FORGERY
OFFENSE DATE-05/14/2004

ARREST CHARGE 3-FORGERY
OFFENSE DATE-~05/14/2004

ARREST CHRRGE 4-FORGERY
OFFENSE DATE-05/14/2004

COURT. CHARGE "01-FORGERY MORE
THAN $1000 BUT LESS THAN

5,00
i COURT' DISP-CONVICTED; 5YRS
8/0Q TIME SERVED & SYRS
_ PROBATION;CFTS;C
\ . A.rmcom’cr DATE—07/30/2004

COURT CHARGE 02~FORGERY MORE
THAN $1000 BUT LESS THAN

s5,
COURT DISP CONVICTED; SYRS
S/0 TIME SERVED & 5YRS
PROBATION;CFTS; c0N
COURT DATE—07/30/2004

COURT CHARGE 03-FORGERY MORE
THAN $1000 BUT LESS THAN

5,00
COURT DISP-CONVICTED; 5¥RS
S/0 TIME SERVED &, SYRS
PROBATION; CONC;
COURT DATE- 07/30/2004

COURT CHARGE 04-FORGERY MORE
HAN $1000 BUT LESS THAN

$5 000
COURT’ DISP-CONVICTED; 5YRS
s/ IME.SERVED 5YRS

' D05/14/2004

I T
COURT DATE—O7/30/2004

ST CHARGE 1-FORGERY
OFFENSE DATE- 05/14/2004
PHOTOGRAPH AVAILABLE
PALM PRINTS AVAILABLE

COURT CHARGE 0l1-FORGERY MORE
THAN $1000 BUT LESS THAN

$5,

COURT’ DISP-~CONVICTED;SYRS
S/0 TIME SERVED & SYRS
PROBATION; CONC;C

ATIC COURT DATE- 07/30/2004

'08/12/2004

ARREST CHARGE 1-POSS. LESS
THAN ONE GRAM ICE/CRACK
COCAIN E 15T
OFFENSE DATE-08/12/2004

Page 2

0074




CIT-44-53-375 (A) ~FELONY AILABLE .

DOC~00GS46 COURT CHARGE 01-POSS LESS -
WARR-H061857 THAN ONE_GRAM ICE/CRACK A
COPATNE 197 v
COURT_DISP-NON-CONVICTION;NO }5 [ v

BILL
NCOURT DATE-10/13/2004

_____ : AT ,
09/30/2008 '\”7’/

ARREST CHARGE 1-DUs (LICENSE
NOT SUSP DUI)~2N
OFFENSE DATE- 09/30/2008
PHOTOGRAPH AVAILABLE .
PALM PRINTS AVAILABLE

WARR-57877EQ ‘
CIiT-16-13- 180(1)-MISDEMEANOR

ARREST CHARGE 2-RECEIVING

STOLEN GQODS

UI!

13/2008 CUSTODY STATUS- CEIVE
TART DATE-1 13/2008

COURT CHARGE 01-FORGERY LESS
COU%% gISP—CONVICTED 217 cTs

S C
T DATE- 11/13/2008
ATN- 500200060378

$C040015C SC DEPT CORRECTIONS
CASE-111320
CIT-16~-13- 10(8)(2)~FELONY

P 04/22/2010

SC0460000 YORK CNTY SO

CASE-201000002395

-ATN-46D200010922

WARR-064329F

CIT-56-1~460-MISDEMEANOR :

ARREST CHRRGE 1-DRIVING UNDER

QFEENSE DATE—04/22/2010
PHOTOGRAPH AVAILABLE

PALM PRINTS AVAILABLE

10/24/2010

BRREST CHARGE 1-DUS (LICENSE
NOT SUSP DUI) 2ND
OFFENSE DATE-10/24/2010
PHOTOGRAPH AVAILABLE
PALM PRINTS AVAILABLE

BASED.ON SEARCH OF SCLED cJIs ccH FILE using raI/j
REQUESTED FOR CRIMINAL JUSTICE PURPOSES

SCLED CJIS RECORD INDICATES SUBJECT HAS OUT OF :STATE ARREST INFORMATION
REQUEST FORWARDED TO NCIC R QUT-OF-STATE INFORMATION
INFORMATION FROM OTHER STATES 70 FOLLOW THRU NLETS VIA YOUR TERMINAL

INQUIRY WILL BE FORWARDED TO: N C I C WANTED PERSONS

INDIVIDUAL PROHIBITED FROM POSSESSING. OR ACQUIRING FIREARM OR AMMUNITION
PURSUANT TO FEDERAL GUN CONTROL ACT OF 196

INFORMATION SUBMITTED TQ SLED CCH INDICATES THIS INDIVIDUAL HA%ABEEN

CONVICTED OF A FELONY ACCORDING TO T SOUTH CAROLINA CODE O
THEREFORE; THIS PERSON IS INELIGIBLE TO SHIP, TRANSPORT, OR RECEIVE ANY
‘Page 3
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Reference UNKNOWN

ge/Tlme 30160421100226
Source :

i
0

UNKNOWN, III.QR.20160421
TO RCHPDOOl 0026051 2

IIT
EL01202401620A2QR
8C0460300 .
THIS INTERSTATE IDENTIF DEX RESPONSE IS THE RESULT OF YOUR

" D WILL BE

o 2:26  0035759BDO

00226,
20160421 10:
160421°10:02:25

0

RECORD REQUEST FOR FBI/ INDIVIDUAL'S RECOR

COMPLETE WHEN ALL RESPO ED FROM THE FOLLOWING SOURCES:
NEW JERSEY - STATE ID/
TEXAS - STATE 1D/
GEORGIA - STATE ID/

AN ADDITIONAL RECORD MAY BE OBTAINED FROM FILES WITHIN YOUR STATE.

**********’e********y\-***************************F*********************************

Page 1
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ATTACHMENT 4

STATE OF SOUTH CAROLINA
" COUNTY OF YORK -~

' THE STATE OF SOUTH CAROLINA
AND
THE CITY OF ROCK HILL
‘ VS.

NC\ 4 bhan /L(GV?\ ain
DEFENDANT _J

C;A:SE# 20085 C 4 20 Zoe 331

S

OFFENSE_ASsanit = Pwsdery Ira

) 7
JUDGE, T PrHmen Mol

TRIAL DATE _AApii | :u", 2006
VERDICT @ﬁa} an M\\ \or

FOREMAN/LADY_ "mq'lﬂ’—(.\ N &-«w e

SENTENCE/QRDER
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. ey Ep-RECEIVED
STATE OF SOUTH CAROLINA

)~ INTHE COURT OF COMMON PLEAS
20 11T 41 7 2: SISIXTEENTH JUDICIAL CIRCUIT
COUNTYOFYORK ) |
DAL, i;g:-.;'aléyéﬂ‘ C.A. No.: 2016-CP-46-01280
The City of Rock Hill B YOR%( C'O‘i.ﬂt’a Asc :
| Plaintiff/ Respondent |
)  MOTION TO ALTER
v. )  OR AMEND JUDGMENT
)
Nathan Morgan, )
| )
Defendant/ Appellant )
)

This matter involves the Defendant’s appeal from his conviction for Assault and
Battery 3" degree in thé City of Rock Hill Municipal Gourt on April 21, 2016 and this
Court's subsequent order reversing the conviction. The City is requesting that this
Court alter or amend the judgment and issue a more definitive ruling specificaliy
.addfeséing the issues outlined below pursuant to Rule 59(e) of the South Caroii‘na_
Rules of Civil Procedure. The hearing before this Court was held on May 11, 2017 and
the ordér- from this Court was signed on May 22, 2017, filed with the Clerk of Court on
'Méy 23, 2017 -and subsequently .received by the City of Rock Hill Solicitor's Office on
May-25, 2017.

l. The Balancing Test of Rule 609 of the South Carolina Rules of

Evidence Does Not Apply When the Defendant Testifies and Opens
the Door. .

When a defendant introduces evidence on a matter that the goverriment would not
be allowed to raise initially, the government is él'lowed/t'o go into the matter because the
defendant has opened the door to what would otherwise have been protected. See, State

v. Stromian, 281 S.C. 508, 316 S.E.2d (1984) and State v. McFadden, 318 S.C. 404, 458
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D.E.2d 61 (Ct.App.1995). South Carolina has recognized the evidentiary concept of
“opening the door” as early as 1898 where the South Carolina Supreme Court found that
the door was opened where the representative of the estate asked about matters

otherwise excluded by the dead man’s statute. Martin v. Jennings, 52 8.C. 371,29 S.E.

807 (1898). “The jurisprudence of this State contains a plethora of enl‘ightening cases

establishing and explicating the proposition that a defendant may open the dobr to what

would otherwise be improper evidence.” State v. Young, 364 S.C. 476, 485, 613.S.E.2d
386, 391 (Ct. App. 2005). Sduth Carolina preced_e.nt has firmly established that otherwise
inadmissible evidence may be properly admitted when opposing counsel "opens the door"
to that evidence. State v. Rice, 375 S.C. 302, 329, 652 S.E.2d 409, 422 (Ct. App. 2007). '
There is ev‘idencé in the record fo support the trial court's finding that the

" Appellant opened the door when he stated on cross-examination “I don't steal.” The
trial court did not abuse its d}scretion in finding that “the defendant clearly o'pénéd the
dsor and there was nothing confusing about it. The ﬁrejﬁdi‘cial value (sic) [harm] was
not outweighed by the probative harm (sic) [value].” City Of Rock Hill Municipal Court's
Return to Appeal, page 2. Whether a person opens thé dbor to the admission of
otherwise inadmissible evidence during the course of a trial is addressed to the sound

discretion of the circuit court.” State v. McCray, 413 S.C. 76, 92-93, 773 S.E.2d 914,

923 (Ct. App. 2015)

“In South Carolina, the doctrine of curative admissibility has been applied to

admit: (1) evidence of the defendant’s participation in other crimes when the defendant

raised the issue while cross-examining an accomplice who testified for the prosecution,
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State v. Stroman, 281 S.C. 508, 316 S.E.2d (1984).” South Carolina Evidence, 2™

Edition, Danny R. Collins, page 38.

Following the adoption of the South Carolina Rules of Evidence, South Carolina
contlnues to recognize the “opening the door” doctrine. The Rules of Evidence in South
Carolina became effective in September 3, 1995 and both the South Carohna Supreme
Court and South Carolina Court of Appeals continue to recognize the “opening the door”

doctrine.

The South Caroliﬁa Supreme Court in State v. Taylor, 333 8.C. 159, 508 S.E.2d
870 found that the defendant on trial for the murder of his wife openéd the door ’go his
prior conviction for domaestic violence. ‘[Blecause appellant "opened the door" a‘bo'u't his
relationship with his wife, the solicitor was entitled to Cro_ss—éxamine him about the

~ relationship, even if the responses brought out.appellant's prior criminal domestic-

violence conviction. State v. Stroman, supra (since defendant questioned accomplice
about his prior robberies, the State was permitted to inquire into fécts of prior robberies,
including whether defendant had participated in the robbe‘ries); State v. Allen, supra
(where defendant testified he had not previously harmed anyone with a deadly
weapon, prosecutor was permitted to inquire into extent of previous assaults);

see also State v. Faulkner, 274 S.C. 619, 621, 266 S.E.2d 420, 421 (1980) ("while State

may hot attack a criminal defendant"s ¢haracter unless he has placed it at issue,
relevant evidence admis‘Sible for other purposes need not be excluded merely because
it incideritally reflects upon the defendant's reputation.”) (internal citation omitted). State

v. Taylor, 333 S.C. 159, 175, 508 S.E.2d 870, 878 (1998) (emphasis added).
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The South Carolina Court of Appeals in State v. Young, 364 S.C. 476, 613

S.E.2d 386 (Ct. App. 2003) cited approvingly to State v. Tavlor and found that the
defendant in that case had open.e_d thé éo_o_r.‘to his convictions for criminal domestic
violence and cririnal sexual conduct, |

The admissibility determination normally fequire_d by SCRE 609 is-not applicable

when a party opens the door to otherwise inadmissible evidence. In State v. Dunlap,

353 S.C. 539, 579 S.E.2d 318 (2003) the defense counsel’s opening arg'urhent created '
the impression that the defendant was merely a drug user and had no prior involvement
with the sale of illegal drugs. The South Carolina Supreme Court on appeal found “that
counsel opened the door to the admission of petitioner’s prior drug record.” Id. at 541.
Since the door had been opened the Dunlap Cou'rt went on to find that “we need not
petitioner’s credlblhty under Rule 609, [SCRE].” Id. 541 -542. See also, State v.
Young, 364 S.C. 476,613 S.E.2d 386 (Ct. App.2003) analysis under Rule 609, SCRE
is unn‘ecessary where the defendant opened the door.
South Carolina’s view of the doctrine of-“opening the dobr” is consistent with the

federal court’s view: Evidence of a conviction offered to contradict specn‘lc statements

. made by a witness rather than solely for Rule 809 purposes may be allowed. United

States V. Leavis, 853 F.2d 215, 220 (4th Cir. 1988). In Leavis the defeh&ant.testiﬁed

and denied he had any prior contact with drugs. The défendant in Leavis objected to
the district court's admission of evidence of his 1973 felony conviction for possession of
marijuana, arguing that that evidence was barred by Fed. R. Evid. 609(b) as it was over

ten years old. The 4% Circuit Court of Appeals found that “[f]he evidence to wHic_h
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Leavis objects, however, was not introduced on the general Rule 609 theory "that

people who do certain bad things are not to be trusted to tell thé truth." United States v.

Johnson, 542 F.2d 230, 235 (5th Cir. 1976). Rather, it was introduced to contradict
* specific statements made by Leavis on direét examinatioh. This is not the type of

| situation to which Rule 609(b) was meant to apply. United States v. Babbitt, 683 F2d

21, 25 (1st Cir. 1982); Johnson, 542 F.2d at 234-35. Instead, admission is analyzed -
under Fed. R. Evid. 403 and subject to the broad exercise of the diétric’t court's /

discretion.” United States v. Leavis, 853 F.2d 215, 220 (4th Cir. 1988).

Other states follow South Carolina’s view of “opening the door” as barring review
of the eVidenge under Rule 609. In Tennessee 'ilrrespective of admissibility under Rule
609 of Tennessee Rules of Evidence, a conviction may be used to contradict a witness
who "opens the door" and testifies on direct éxamination that he or she"has néver been-

convicted of a cfime, or to counter some other facet of direct testimony.” Staté v. Smith,

No. E2013-01162-CCA-R3-CD, 2014 Tenn. Crim. App. LEXIS 1064, at *17—.18. (Crim.
A'pp:. Nov. 24, 2014). |

Indiana follows the “opening the door” doctrine. “It is well settled that a
defendant may open the door fo questions otherwise hot admissible under Rule 609.

Moffatt v. State, 542 N.E.2d 971, 974 (Ind. 1989); Allen v. State, 495 N.E.2d 180, 181

(Ind. 1986). In addition, a defendant who, through direct testimony, leaves the trier of

" fact with a false or incomplete impression of his criminal record may open the door to

inquiries i_nt o his complete criminal history.” Wales v. State, 768 N.E.2d 513, 519 (Ind.

Ct. App. 2002).
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New Hampshire likewise follows the “opening the door” doctrine. “The opening-

the-door doctrine is an exception to the general ban on the use of extrinsic evidence to

impeach a witness's testimony on a collateral matter. See id. at 665; see also Jones V.

Southern Pacific R.R., 962 F.2d 447, 450 (5th Cir. 1992). Thus, when a witness “opens' '

the door” to a collateral issue, extrinsic evidence may be admissible to impeach her by

contradiction.” State v. Letarte, 169 N.H. 455, 465, 151 A.3d 533, 541 (2016).

Lastly, North Carolina, our sister state follows the “6pening the door” doctrine.
“However, a trial court may permit otherwise _i_nadmissible‘ evidence to be admitted if the
opposing party opens the door through cross-examination of the witness. Baymon, 336
N.C. at 752, 446 S.E.2d at 3. "Opening the door" is the principle where‘one party |

“introduces evidence of a particular fact and the oppoéing parFy may introduce evidence

to explain or rebut it; even though the rebuttal evidence would be incompetent or

irrelevant, if offered initially.” State v. Thaggard, 168 N.C. App. 263, 273, 608 S.E.2d
774, 782 (2005). |

in this case the A_ppellant,“opened the door” when he stated ‘I don't steal”. The
trial court properly found that Appellant could be impeached with his prior convictions to
counter his assertion that would leave the trier of fact with a false or incomplete
ifnpre’ssio'n of the Appellant. Both South Carolina and the Fourth Circuit Court of
Appeals continue to apply the “opening the door” doctrine. [n applying the “opening the
door” docirine there is no balancing test to be applied per SCRE 609. There is
evidence in the record that the trial court properly found that the prejudicial harm was

outweighed by the probative value and Appellant's conviction should be affirmed.
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Il Remand for an Admissibility Determination to the Trial Court is the
Appropriate Remedy for Alleged SCRE Rule 609 Violation

Where the record on appeal is absent or does not provide appropriate details
regarding a determination of whether the probative value of the evidence substantially
outwelghed the prejudice, the appropnate remedy on appeal is to remand the matter
‘back to the trial court. Upon remand the order should direct the trial court to conduct a
hearing on admissibility of the prior convictions pursuant to the South Carolina Rules of
Evidencé Rule 609, along with instructions to order new trial, if upon remand the prior |
convictions are ruled inadmissible.

In State' v, Colf, 337 S.C. 622, 633 S.E.2d 246 (2000) the South Carolina
Suprerﬁe Court found that the appellate court should not conduct a hearing on appeal
oh the issue of thé balahcing test pur’suant to Rule 609 of the South Carolina Rules of
Evidence. “The Court of Appeals should not have undertaken the Rule 609(b)
balancing test itself, but should have remanded the question to the trial court. In
Cavender, the Fourth Circuit noted that it is precisely this absence of specific facts and

circumstances that causes such cases fo defy appellate review. 578 F.2d at 531. Itis

difficult, if not impossible, for-an appéellate court to balance the interests at stake when
the record does not contain the specific fé,cts and c¢ircumstances necessary fo a
decision.” |d. at 629.
“The balancing test required by Rule 609(b) must be conducted by the trial court.
.. Whether the probative value of the evidence su'\bstantial'ly outweighs that prejudice

is a determination the trial court should make after carefully balancing the interests
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involved and articulating for the record the specific facts and circumstances supporting
its decision.” Id.

In an appeal from York County, the South Carolina Court of Appeals found that
the trial court failed to p‘_roperly weigh the prob_ativ_é value. of the ;jefendant’s prior
convictions against {hé_prejudi_cial effect of the evidence in admitting prior drug -
convictions and the appropriate remedy was to remand the case back to the trial court.
“We therefore remand this issue to the trial court for a hearing on the admissibility of
each 6f Martin's prior convictions, with instructions for the trial judge to apply the proper
burden of establishing admissibility, and carefully weigh the p‘robative value of the prior
conwctlons for impeachment purposes against their prejudlc;Ial effect. See Colf, 337
S.C. 622, 629, 525 S.E.2d 246, 249 (2000); Scriven, 339 S.C. 333, 344,529 S. E 2d 71
77 (2000) (appellate court should not undertake a rule 609 balancing test, but

should remand the issue to the trial court).” State v. Martin, 347 S.C. 522, 532, 556

S.E.2d 708, 711-12 (Ct. App. 2001) (emphasis added).

This Court’s order makes a finding “as a maitter of law that Rule 609(b) required
that the remote convictions not be admitted to impeach Appellant.” This finding is
pre‘cié'ely in contradiction of the South Caréli_na Supre'rhe Court guidance in Colf that an
appellate court not engage in a SCRE 609 balancing test on appeal. Absent this Court
affirming Appellant’s conviction based on the argument above, Respondent requests
that this matter be remanded for a hearing regarding the admissibility of the evidence

versus an outright reversal of his conviction and.the granting of a new trial which is an

inappropriate remedy per Colf, Scriven and Martin.
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Conclusion
. The City of Rack Hill requests that the conviction of the Defendant be affirmed or
in the alternative, that the matter be remanded back to the trial court for a hearing

regarding the admissibility of the Appellant's convictions and additional findings of fact.

r 7S i {1
“Christopher E. Barton
Senior City Solicitor .
City of Rock Hill Solicitor’s Office

This _Z_Qg‘ay of May, 2017.

Rock Hill, South Carolina

s
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CERTIFICATE OF SERVICE

The undersigned hereby certifies that a copy of the City of Rock Hill's Motion to Alter or
Amend Judgment was served on the Defendant/Appellant by placing a copy in the -
regular U.S. Mail to Charles H. Rudnick, Attorne fpuD

Box 691, York, South Carolina 29745 on the7Z{, _da

efendant/Appellant Post Office

Christopher E. Barton
Senior City Solicitor
201 E. Main Street, Suite 300

Rock Hill, South Carolina 29730
(803) 329-5619

Attorney for PlaintifffRespondent
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