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Dear Soprere Couet of South Carolina:
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Petition filed by ry appellate counsel. T
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in this heief foc the Covrt 4o consider
in this appeal. Can you please send a
clocked staped copy back toMe. Thank
you for youe Hire and consideration iv
re%am\s to his natter

Ap{‘i| 30,201

My return address:

Henry L. Kinlaw #271247
Chadeston B-room bb

RC.I
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The Supreme Court of South Carolina

DANIEL E. SHEAROUSE POST OFFICE BOX 11330
CLERK OF COURT COLUMBIA, SOUTH CAROLINA
29211
BRENDA F. SHEALY 1231 GERVAIS STREET
CHIEF DEPUTY CLERK COLUMBIA, SOUTH CAROLINA 29201

TELEPHONE: (803) 734-1080
FAX: (803) 734-1499
www.sccourts.org

March 30, 2018

Mr. Henry L. Kinlaw, 271267
Lieber Correctional Institution
P. O. Box 205

Ridgeville SC 29472

Re: Henry L. Kinlaw v. State
Appellate Case No. 2017-001825

Dear Petitioner:

Your counsel has submitted a petition for writ of certiorari indicating that this
appeal is without merit and moves to be relieved as your counsel.Johnson v. State,
294 S.C. 310, 364 S.E.2d 201 (1988). The records of this Court reflect that counsel
served you with a copy of the Petition and Appendix.

You may, within forty-five (45) days of the date of this letter, file with this Court a
pro se response to the petition filed by your counsel.In this response, you may raise
and argue any issues you believe the Court should consider in this appeal. Upon
receipt of your pro se response or the expiration of forty-five (45) days, the matter
will be submitted to the Court for its consideration.

If you do decide to file a pro se response, the response must be either typewritten
or legibly hand printed, and must have at least a one inch margin on all sides.
Further, you will need to only submit one copy of your response, and this copy
should not be stapled or bound in any manner.



Very truly yours,

CLERK
cc:

Johnny Ellis James, Jr., Esquire
Robert M. Pachak, Esquire



RECEIVED
MAY 03 2018

HENRY LEE KINLAW,JR e omrt

APPELLATE CASEND. 2017-D01%25

PRO SE RESPONSE T0 The PETITION
FILED BYMY APPELLATE COUNSEL




INDEX. .. 1
LSSUES PRESENTED. . . 1
ARGUMENT#4___.____ 9
CONCLUSION FOR ARGUMENT#1 . 2%
ARGUMENT#2____________ 29
CONCLUSION FOR ARGUMENT#2 235
ARGUMENT#B__-______________,_________%
CONCLUSTONFOR ARGUMENT#3___ tH
GUMENT#4________ 45
CONCLUSION FOR ARGUMENTHY ____5]
ARGUMEMT#B_______________________-_52
CONCLUSTON FOR ARGUMENT#5. 63
ARGUMENT#b___ e ____bY
LONCLUSION FOR ARGUMENTH6_ 7

ARGUMENT#7._ ... I /)
CONCLUSTON FoR ARGUMENTHT. 78

PRO SE BRIEF IN REGARDS T0 Ple COONSEL

BEING INEFFECTIVE IN REGARDS TD The
INVALTD ARRESST VHRRANT.._______ 79



T 66UE PRESENTED
1. Whether plea counsel was ineflective

In wcai\ima +o iﬂ'\/68+iqajrc) Wcailn‘n% to discover
ond wﬁai\m% o faise on o netion fo SUPPress
ot the SUPPF@SSion h@aﬁ'mj H')ajr Pewtn'jrfon@r“
afrest was om \'Hega\ arrest in violation
ot the tth onendrent of the U.S. CONST
becavse arcest warrant M=a71717

“Disteibotion of Crack Cocaine” and

underlying ottidavit in support of arrest
V\/(‘)\(FO\\mL lacked pr‘o\oab\c cause T

.. Whe%er p\ea COUY)S@’ WG5S iwcﬁfeoﬁve

0 wﬁmlmg to inforr peJmL{ower that he had o
valid lﬁgﬂ' Lha”ﬁﬂ%e WLO H)e MFBSwL VVOWCWHL



M-971717 “ Distribotion ot Crack Cocaine
becavse his arrest was oy Hlega’ acre st in

Violation of the 4th amendment of the 0.8,
Conctitubion becavse arrest warcont and

Underlying or¥idavit in support of arvest
warrant lacked probable cavse ?

3 Whether plea counsel was ineffechve
in wtailin% to adequately prepare, thoroughly
argue the suppression of the drug evidence
discovered as o result of the search warmot

bhecause p\ea counsel Lailed +o discover and

roise on a Hotion +o SUPPress at Hhe

QUppr”@SSm lf)@afl‘ng 1%4 H)e search warmant
was invalid wder the dth arendveat of Hhe

2.



U.S. Constitotion for o lack of pr‘okab)e
Cavse Speci?\'cal\y becauvse the search

wartont UM@Plymg ot fidavit set forth

no “FaoJrS QS WLD W\ﬂy D.E.U otficers
believed Petitionee commiHed the crime

O\Heﬂed 'n the Search warmml QWJ‘J(AVW
Disteibution of Crack Locaine on Feb. 28,

2012, the crine Peditionee was arrested

Tor on Feb. lq,loll?

4, | Whether p\ea counsel was ineffective
N ’F(Ailiﬂg to intory ,P@Jrijrione(“ hat e had

a valid \630»\ LMHQV)%@ Yo +he search

warrant becavse the gearch wacrant was



nvolid vnder Hhe d4h arendmeat of the
US Con sjrijrujrion ‘FOF 0 laol< mc prO\omole
cavse specitically becavse the search

warcant is defective on its fuce becavse
the ceacch warrant uwdap\ymg m@m\avijr

set focth o facke as o why D.EU
officers believed peJr\‘Jm‘oner coMMiHed he

CriMe O»H@ge& in the search warrant
offi dowit “Disteibution ot Crack Cocaine”

on Feb. lB) 2012 +he crive PeiLiJr{omr‘
was arrested for on Feb 2_%20]2?

h, Whether plea counsel was
inetfective in ‘FG\ilincj to O\CPGClUmLe’)/

L]



prepare, ‘HﬂDFDU@H\/ ar‘%Ue the SUppPess{on
ot the d(‘ug evidence discovered asa result of .
the cearch warrant because plea counsel

Tailed 4o discover and raise on a Hotion +o

Suppress at the suppression heacing that

the seacch warrant was invalid ondee the

4 orendneat of the 1.5, Constitulion for
) !(Ack mf p‘(‘o\oa\\s]e Cavse Sp@ciwcim“y' becavse

The SBO«CC)(\ \/\/()\{‘FO\ml B d&w(\ecﬁ\/e 01 f]LS Face
because the search warcant undeelying

offidavit does mot contain any infocnation
to ollow the Ha@\'mt{*oxjrc o make an



fm}epem)enjr deﬁ(’ﬂfmvﬁon 010 H’)e K‘q dari’s

reliability 1o establich probable cause based
on the alect?

b, WheHn@o p)ea COUWS@/ WA S l‘neppeoﬂvé
n ‘F(J\i\fng to fatorn peitiwll‘omr that he had o
\/Chll‘(/‘ ]63&‘ C\’W\“@V)UJQ +0 H’)e SBW”C‘G \/\/Ot("mmL

because the Seacch warrant was iavalid onder

the 44h anendrent of the U5 Conshitobion
+or o Jack of pro\oa\o\e cavse Spechﬁicany

becavee the search warrant 15 defechive

on I)fS 4‘\0&&@ bBCG\USG ‘Hﬂe SBC\FC\() WQWU\HJF

UMeﬁ\ym% ot fidavit does ot contarn any
b



inforration Yo allow Hhe HaniswLm)re 1o Make

o inchaprz\n)\emL detecmination of the K-

daci’s f@\{abih‘%/ to establish pro]oable, Lause
based ONn Hne a\emt?

7 Whether p}ea counsel was ineffective
It wtailinﬂ To adeguately Preparc,+haroughly
arque e suppression of the drug evidence

discovered as o result of the search warraot
bﬂCQUSB 9\6& COUVIS@' ‘FO\”@&% 7LD a?iscover

anc) faite on a HmL»'ovs Jro SUPPY‘@SS mL H/Ja

SUPP(‘@SSiow %Bam‘ng Hmlr Hf)a Seafclﬂ

wacrant was ivalid onder +the d¥h

>



amem\mewjr ot the U.S Constitution foe o
ack o? PPO‘DG&HG Cavse spea%mHy

hecause fhe Seacch Wou“mml s detective
on its face because in +he search
warrant undeclying atfidavit there
WaS o ina‘epenofﬁn} verification of what

+F0m5pl‘ﬂ:0§ within fhe hotel on Feb 18,
1011 Jurimj the otficers corverllance and

the Aa\y ‘Hﬂe L)V}(‘elioxlo\e COH%&@V}M’ imcomamt

was arrested with 9 oroms ot crack -
cocoine SoMe Miles away Frot the hotel 7



ARGUMENT # 1

Plea counsel was netfechve in fail,‘nﬁ
+0 in&sﬁgajre) failing o discover ond ﬁcmfling
+o fanse on o Hotion 1o SUPpress ot the SUpprEssion

h@ar{ng that peJth{omer arrest was an )’Hegal

occest 1 vislathion of the d+h anendvent of the
.S, Constitution because arrest wartant

M-971117 “Distribotion of Crack Cocaine”
ond Umdﬂrlym% awan‘d()\\/\‘jr \N S()ppo{“)l 0{5 arremL

wactant lacked pr‘obab\e cause.

The posjr-—conviajrion relief attorney

osked Pejr'n%i'ower Yo articolate 4o the PCR.

couet in Pegar‘ds to his plea counsel being
inetfective in r“e%ards o the acrest

1



waccant as follows:

(. OKay. Dne ot those 155UeS Vou
|orou@mL up to My attention and 1s in

the application 15 the invalid acrest
warmnjr; 's that correct.

A Yes, s

Q. DkO\ya Tell Me a lite bit c\‘oaujr,
now, you earlier Stated that your

festinony 1s undee Strickland, and
| 6\/6(‘yHninq Kind of poimts {0 Strickland

in fecrs of this case; correct,
A Yes, sie

O.  Okoy. Tell me o liHle bit about
the invalid acrest warrant,and whot

10



are SoMe 15sues You teel like your
attorney Wos ]ackl‘ﬂg 0 that arvest
warrant.

A. Okoy, L hove some—-

3. OKoy. And Hhis relates 4o your
caSe how exactly

A.  Becavse 1% +o 0j0ing +o Show

hat My Tssue has Merity and it will

show that My attorney Lailed 4o
discover each defect that T have
that T would ke 4o poimL oot o the
Couet thabs indhis arrest warrant,

(. Welly can You articolate that

Leom the stond in tecrs of how he
G\He%ec“y WO WCC\U\er n his pePFom'lance,
yOU Rnov\/) In LOﬂJunch\‘on with that
case law.

|



A Yas, Sie,

Q. Can you do that Lor us, please.

Ao e, okoy. Thi¢ arrest warraat
HgM here States that withia Jrhepasjr
72 houvrs the Dewcet/)dmml3 Hem‘yLee
Kinlaw, did sell or distribute 4 quanjrijry
DJ; Ceack cocaine tor 6X6%an3a of cash
Money Within a days in the hotel localed
ot 2650 Waccaraw Boulevacd in
My(‘ﬂe Bmc%)gouﬂx Caro\\'naJHorry Courﬁya

Given the above stated Tacts,
there 15 probable cause o believe
that the Detendant did violate 4he South

Cacoling Stotute L’B”53‘37\5,Di51l(‘|'bu+\'0w
of crack cocaine,

Now, this warrant right here is
1valid for a lack of probable cause becavs

|1



The undew!ymzﬁ atEidavit lacked
probaUe cavse. The defect number one,

the warrant does not set -~
(. Okay, hold on just a second, let
Me clacity. Based on your last senfence

there, T thiak you stated that fhat

wocrant ladks probable cavse} right.

A. "Yw%} based on nurerous defecks,
SIX al@";echs) aiX Facial defects.

0, Dlmyﬁ Can you Nnarle H\OS@
a\aiecjrs +o the Cou(‘Jr.

A Yeah. Defect nuber omﬁ\w
warcant does not set Lorth any ifoeration
+0 a”ow wa 'HQO)iSJrro\J(c +o Haka OnN

inc) apen()e(ﬂ Aa\lerr’liﬂaﬁon JrMJr Jr%ere K

Pfo\aa\ol@ Couse Jro be‘“e\/a 0 CrHe hms been

13



COMMITed. And oral testinony could not
cote Fhis. Oral estimony was provided
becavse thic wacrant 1's solely based on
infornation pPoviclf) by an unfeliable
Comficleml{ml imco(‘l*'lowL \/\/lm‘o% 1S 10 OUr
investi %U\Jri\/e report that was pulled
over ofer he ]e” Hm%ojrel./\ml |

he alle%e[) thal AFU%S were bought-fran
SoMeone ot the hotel,

But otticers had no indapendenlr
veeification of these allegations becavse
they did not Search the iatornaot prioe
+o the intocrant 00i0q back to the hotd
ot ot was he had ony surveillance

within the hotel durmﬂ Hhis tive. The

officers did not send the 1n¥orrant bads
to do o Controlled boy to independently

E



Vﬁ(‘hcy that the fﬂpof‘ﬂaﬂjr OﬁCJrU(AH)/ Aid
bougm drugs tror someone ot he holel,

oKay.

Detect nuMber Fwo, this warmol
do@s Y)ml S@Jf ?0(‘”) any famls Jro a“oW a
Mac\;isjrrmlc to Make an indepenoPm‘

dewtermim%on that Hhece’s pmbab]e/
cause To believe the person o be
artested conniHed a crirte, Hhat hey
S0y 0\“@@@4@ 0 the atfidavit. Ol

Jresw[mowy coold not core this defect
becaus@ H)e mq:icers dPic} }’)mL have any

independeat veriFication that the person

o be arrested commiHed a crive because

H]Qy” did not See +the condidential infemant
inferact with anyone at the hotd, did

|5



not have Sucveillance within the hotel on
February the 20th, 2012, The

otficer did not send Yhe contidedtial
iY\’PO(‘HU\ﬂJr back 1Lo Hake A Conjr(‘oNeA
buy +o verity this pecson hought

deugs from o Specitic pecson atthe
hotel on Februar‘y 7.0%\0, 2012,

Defect numbec three, This warraol
Fhe warrant does not set forth any Source
of the allacjajrfom init Defect nurber
£oury this warrant does ot set focth any
l‘mooma\jr{on Hwﬁr Hﬁe Sovrce Og the iﬂpommtmn

is reliable. Oral Jres%mny Could not cure
s defect because the source of the

infocmation 10 141 the vaceliable

b



contidentiol infocMant +hat woe
caught with dougs in his possession

SoMe Miles away Trom the hotel which
1S Lleaoly i the {m/@swli@ajrive r@porJr,

And the otficers did not have

ony verid cation of this. The officerc
did not witness any hand~+o-hand

teomsachon o did not have any SUr-

Veillance withio the hotel. The officers
did not send this unreliable confidential

l\ﬂ{joﬁﬂmjr baak Jro Hna \Oojrcl to fndepcﬂ—
dently \/d(‘h@y ot he pUWc\fmsec\ Arug

WCCOM soMeone af the hotel.

Defect number Five 15 there is
no independent vecification of what

|7



Franspired, the mllegcﬂr{oms olleqed
jY] +\’HS Qﬁ]piﬁ!ﬁ\\/i‘t DfD)) +CSJFI‘MOW}/

cannot core Fhis because the officers
did not have independent verification
that Arugg were bou%bn‘ frona hotel
from Heney Lee Kinlaw, dr) on

Febevary the 20th, 2o,
Dedect numbee gix s dhis

wartand 1s solely' based on inforradion
hosed on on unteliable contidential

ntorrant and the deiver of Hhe car
Yhat was acrested Febovary the 284,

2011, And otficers did not have oy
ino\apmdeM veerbication of the infornaot’s
a]\eﬂah’on becavse the otficers did not

R



00 back 1o the hotel +o independeatly
vemfy this person bou%\m‘ alru%s tromao
Spau}q‘c person. The officers did not

witness any hand -to-hand transactions,

the otficers sueveillance of Hhe hojrfol

did not witness Me i any CrIMinal
aajrivh\y or cmy“nincﬁ that looked like
any CriMinal acjrivhly,

The Oﬂ‘\/ Hn'nab ot ticers

survelllance did was witness Me enter

the hotel other %aHM@ out mcr’\y cof
1o @Xﬁl H’)e l/)mlelﬁo )w\vc H?c 1')01L6l
pmpeﬁy, And based on ol these defects

in this Search Wamnjr“ - I Mean, thie
a(‘resjr, this warrant is iovalid for a

19



lack of probable cavse under the
Fovrth Amendrment of 4he U.S. Constitution,

Invalid Under 1H3 of the South Zarolina Code
ot laws, invalid under Arkicle 1, Section 10

ot the Sooth Caroling Constitohon Lo
o lack of probable cause.

And based oa the fact thal this
warrant 1S invalid aad my arrest was

legaly any evidence that was obtoined
atter this n‘llegal aerest Must be Suppmssed
Feor fruits of the poisonous free. And

based on the Fack this warrant is Tovalid,
Jr\wey Cannot prosecute Me foc diselbotion

ot crock cocaine. And based on the Tack
that +he evidence Must be Suppressed o

20



feuits WCFOM the pofsoﬂous +(‘£(5) that
Means any evidence that they discovered
ottee my arrest Fhat was From the
Search wacrant that was 15sued Must

be suppressed -~ was trafficking crock

COCOING ond +rm@¥ickm% COCOMNE .

B, Very good. So youve listed six

‘H}Mgs HMHL You WCC’@} fi‘lic)awdaﬂl
correct in saying that your aHarney

Aid \/)ml PQPWBSaml you ComecHy on H)mt,

A Yes, he did not discovee o inforr
Me ok

. Okoy, oll right. Is there any -

and you've Mentioned Hhe case low,and

2]



vou mentioned the statutes here in
your estirony -~ 15 there anything ese
ahout the involid aerest warcaot that
you +eel like needs o be \orou«a\fﬁ op

in feens of yoor atbocaey it represeat-
ing you corpletely on that

A, YeS.IwC My aJermey \/\/()UM hove
nroperly peepared for feial,do all the
reseacch the facts ot the case, and he
would have discovered that the arrest
warm(ﬁ was invalid for lock of pro]oab}e
cavse, undec fhe Foveth Amendneat of
the United States Constitolion and
invalid onder Article 1 Section 10 of

270



the Sovth Carolina Constitution.

He would have discovered +hat buased

on the {jaml Jr\najr Jrhis W(M‘FO\M 1< fm/o\]n‘(A
pad My accest was | legal that Hhey could

nml hm\/e pfo secu%ol Me woor st%ibmll'(m
Owt Cfaak Coconne. AM he a]sa would

hove discovered that hased onthe fack
Fhat My arcest was illego\\ and evidence

fhat was discovered atter ry Hleg)al

arrest ==,
(Appp 180, line lO*QQ@%HnM}

(. Al r lﬂ\njr But H"S )/OUF Contention

that +hese 1ssues that we raised today
also shadd have had motion.

173



A Yes.
Q. To that correct.

A He Shovld have rarsed themy and
he should have im‘)ome) Me mt Jr%e,HeInC
he had raised then, then like T Said, the.

outcore of this procetding wold be
ditferent becavse the evidence would
hove. got suppressed. Tf he would have
intorred ve of ther, T would have shill
weat fo teial, i T wos fovnd quilty.

o And i he would have intorned ve T

could have challenged Hher on divech
oppeal, T would have weat +o $eidl,

(App.p.32)3line 13-p. 322, line 1)
24



T Sikes v Stute, 443 S.E.2d 560
(S.C. 1994) o defense attocney was held
inedfective for w@mlm% To faise Fourth

Auendment claim, The Coet explained

Having Tound 10 this record +hat
Sike’s Fourth Arendrieat claimis
Meritorious, we Most deternine if
he has satistied the perfoerance
and pre {vdice prongs of Strickland
At the PCR h@mrinﬂ) Sikes frial
counsel testiTied that he did not

vestion Sikes seizore hecavse
i+ didat appear To him +h0nlmrh@y
[ﬂ)e o%cﬁ‘sj were mskinq‘ him +o do

25



mm/+ ‘ﬂm omL 01C H/)e af‘o\mm*y Because
LOUHS@' "s failore + 0 Moﬁon o Supp%sg

eNidence Wos based on the fuct Hat
Ne +\mou%hjr the otFicer™s actionwere

ustitied, we find counsels decision
fell below o) obJeChVa standaed o
reasonableness. Addionally,

 becavse the uwlaw?uﬂ ~olo+amezb
evidence wos the only @vadewce of

Sikes” possession of cocaine, we Find
Hhat counsel’s perw‘BrMance preJuAn'ceo?

Sikes such that it rendered +he
proceeding fundamentally vnfar

448 S.E.2d at 563

Lb



Plea covnsel in this case did not challenge
the i\\ecjoxl arrest at the SUPPG&SSI'OH hear‘mzj
1 regards +o the arrest wartant lacking
pfobo\\o]e covse. P'ea cmmsel was asked ot the
PCK heam’n@ did he challew@e he arrest
waftant. His response was Sirply no. Plea
counsel did not provial ¢ the PCR court with o
Volid eial Serntwby for not chmﬂewgmﬂ the
arrest warma atthe suppression heating Thi
ertor by Plea counsel clearly prejudiced

Fetitionee becavse 1§ Plea coonsel would have
C\WO&“&Y)@B&Q the artest warrant all evidenze

Siezed aftee Petitioner’s illegml artest would

L7



have been suppressed,leaving the state

with no evidence o prosecute Petitioner
Tor distn loUJrion D]C crack coz:aineﬁm?ﬁoking
Cocaineyteatticking crack-cocaine.

CONLUSIoN

Plea CDUHSBI Sl’mu’&‘ he heu i‘\’)e#emlive
ond Pedibioner should be %mnkd anew

rial,

2%



ARGUMENT #7)

PIBO\ COUHSB, was ﬁw%dfva " wpm'lmq
Yo inforM Petitioner that he had a valid

legal alnallenqc

Jro the afrf 651l warfant M-91n

“Distribution of Crack Cocaine beause his

arrest was an

i”ecw arred N Vl‘olmtfow 0? er

LH\n aﬂedeen“ 0‘10 H}@ 1.6, CDV)SJriJru}lbn becavst

arrest wartant and underlying otfidavit in suppord
ot arrest wartant lacked probable cause.

The post-conviction cdief atorney
asked Petitioner about the arest warrant

0s Follows:

B Okay. So a5 to +he invalid

29



search warrant or an varelioble
canine ,is there anythingelse that
you failed To Mention abovt yoor

oiHorwey% peﬁ%cr’lo\nce Of - _

A Yeah. T4 deal withthe arrest
\/\/M(‘(‘a(hl mM H)@ s'nvaln’al Seanoh
wartanty My counsel would have

intormed Mey Sp@cf wci'ca“y info rried
Me ot those J@wfemts and intorried 1e
that T could have cased fhis issve
W\H} a \/C\[I‘Gl ar‘(‘eswt Wé\(‘(‘(imll on a ‘
Notion fo SUPPress, and Hhere’s
possibility that the judae Might
deny My Hotion. Bot T can ol q
To tiol and it found quity, I

30




could challenge Fhese issues on
direct appeoiLI would not p]ec/\
quitly. Because based on the fuct
the arcest warrant s valid, /£
the arcest warcont was Filed__

(App.p. 29, line $-29)

———

In B@F(‘y V. State, 381 S.C. 630 (2009)
o detense anmey was held inetFechive ir

n%.’\m@ fointorr a client of the pofentia
(;‘(la\nenge To Hve N2 mo The Arug pamph@fna)m

Con\/i‘cln'on wcor emlnancemnjr. —”na [‘OU(“}"
explaned:

We, 'Fma? plea CoUWSal°s Failura

3!




o MJ\?oFM Berry 0{ Hf)e poJrenerl
C%allan%e of the use oF the

p& rap)qar‘nmlm COn\/i'mLfon {:0!‘
enhancerent pUrposes atounts to
dl@fi cl'fimL Fepl‘ese«wjraﬁoma The
diffecence in avaliz @uiljry plw

and an taval 4 guiHy p)ems lies

0 the knowfﬂg and Volontary nature
ot the plea. Here covnsel nevec infored
B@F(‘y O\C Hrm pUJerLl‘Ml Cl’)allenajeﬂlo Hm
vse of the drug pataphernalia convickin
fo enhancereat. As Hhis was a ua'Hy
plea, Berry“Muer show that there
150 reasonable probability that, but

Tor counsels ercors, he would not

3



nave pleaded quilty and would have
msisted on going to trial! Doring
the PCR hearing, Benty repeatedly
Soid that he wauld have gone o trial
had he Known that his paca phernalis
CDﬂ\/i(ZJH\Oﬂ did V)oJr Lanlhpy AS O plioe
ottense for enhancement purposes,
We find Berry hag establishel
the prejudice prong of Steickland
V, Wash m(ﬁoﬂ and We qmml hi
the relief he fequests. Weqmnjr
Berry post-conviction relief and
refuen hittFo his pre-quilty plea

PDSI"‘HO(L

33



Plea EOUWS@I fn H'H"s COSe Al‘d nml imDO(‘M

Petitioner that he could c%a”en(ﬁ& the arrest
warrant for his acrest becavse the arrest
Warmm[ 1001‘ his orr BS]L Uﬂdwly\'n@ amdo\vfjr

lacked probable cause. Plea covnsel did aot
otier any +es+imony at the PCK Mm'n@
N rcq;cardg o him meo(‘Ml"ng meerfonaP of
a potential challenge fo the arrest amaat.
Petitioner C'm{“y testified ot the PR
Vlm(‘m(j that he would not have pled @uiHy_

had Plea covnsel inforted hiv of the anrest
\/\/OWO\mL be\’w% M\/m[fﬂ ﬁ)m laok mﬁ pfobmbla

cavse. Plea counsel’s ervor clearly

p(‘quﬁh‘cd peﬂﬂon@(‘a
34




CONCLUSTON

Plea councel should be held ineffctive
ond Petitioner should be %mmL@A a new frial,

35



ARGUMEN T3

Plea counsel was ineffective infailing o
odequately prepare, thoroughly argue the

suppression o the drug evidence discovered
0s o result ot the search warrant hecavse
plea counsel failed +o discover and folled 4o
fonse on o Mm[ion To SuppmSQ ot Fhe suppress(on

lﬂearing That the seacch Wa(‘(‘anJr WQAS |'m/m,{ol
Uhder ‘Hf)e LHh aMeénd Menjr D\D Hm 1S, Cons+i+0‘+ion

for alack of probable cavse specitically
because the seacch warrant 1s detective on it

face becavse the search warcant undedyn’ng

offidovit set forth no Tacts asto why D.EU.
20



officers believed petitionee committed the
criMe alleged in the search warmaat affidavit
Disteibution of Crack Cocaine” on Feb. 18,
2012 Fhe criMe petitioner was arrested or
on Feb 29, 2.01.

The pDSJr-ConvidiOﬂ relief attorney

asked peﬁﬁ‘oner about Plea counsel’s
e0rors In regards +o the search ag
follows:

(% Okay: Wellyall right. Just

“What you Soid,other Than Hhat
one issve he brovght up onthe
invalid search warrant, what are

~ Some of the other issues fhat you

S0 he did not detend you properly
37



on With the invalid -semm;h wartant,
A. Okiany. The search wa rrant hal

nuMerous defects, like nomber one,
the search warrant - -

Q. How Mony defects are fhere

A Well there are Hree, and
there 15 another one that T wil @ml

To on=- an vnreliable canine, he
tailed o discover

Q. Okay. Well,lets qo over +he
three that you Mentioned on the

invahd Search warrant,
A. Dkay.
IQQ What was the fiest one.

38



A, The First ONe, i1 does not set
forth any inforMation os o why
the DEU officer believed T
coMMiHed a crive alleging Hha

he disteibution of crack cocaine
on February +the 2.0+h, 2012,

(App.p, 290, line 25-p. 241, line | ?>)

vt

In Sikes v. tate, 443 S.E. 24 5bo(5c.1%9)

o defenge attorney was held ineffective for
%i]ing to raise Fourth Avendrent claim. The
Court ﬁxp,a\mec]f

Having Found in+his record that
Sike's Fourth AMendvent claim
,I‘S Mer +ori OUS,We Must 0?61%(‘11306

39




, H? he MS Sa‘H Swpiecl H)a pef‘pormnc&
and prejudice prongs of Steickland.
At the PCR hearing, Sikes rial
Counsel WLBS]liﬂeA that he did not
question Sikes Seizure hecavse 1}
did’t appear To hivt Hhat“ they

(Hne mﬁwcice(‘sj were askinq him o
do anything out of +he ordi nary.’
Because COUHS‘@I"S’ ‘leu(@ +o Mm?{on
To suppress evidence was based an
the Tact that he JrhougH the oFhicer’s
aa+i00 wele JUSﬁlllpie();W(b ﬁm\ counsel’s
decision Fell below an o\o\;wlive/

Standand of (‘BO\SOMU@W&SS.M&\{% onaﬂ/,
becavse Fhe leoxwwcu“y*objrmn ed

40



evidence was the only evidence. of
Sikes’ possession of cocaine, we
tiod Fhat counsel’s peeforrance
prejudiced Sikes such Hat i+
rendered the Dr‘oceeaing wfunzlamn}all)/
onfain

Y48 S.E 24 ot 543

I

Plea counsel in this case Failed to raise on
Motion art the suppression hearing o have fhe
evidence Supp(‘assed that was discovered from
'H)e gearch Wal( aml SchhPicmﬂy hecavse the
search warrant was invalid for o lack of probabl

cavse onder he dth anendment of the 0.8, const.
becavse the search warraat underlying o ffidavi

4



set forth notacts as o why DED. officers
believed Petitioner commiHed +he crive alleged
in+he search warrant affidavit” Disteibution
ot Crack Cocoine” on Feb 28,2012 +he
ceive Petitionee was acrested o on Fel 29,
2011, Plea counsel said he did not raise Hhis issve
ot the suppression hearing because he could
See where we was going with the judge 5o
his opionion the Judge was not qoing fo
%mo}r the Moton 11 he did raise i1 at +he
suppression hearing, This response by
Plea covnsel can not be considered o
Valid +pial sjrmgeoly when there are numecous
cose lows decided by South Carolina

4l



appeallate courts ﬁSJLmUislm'ng that search

wactants were Toond o be invalid Sor o1 lack
ot proboble cavse hosed on Fhit speci fic facil
dﬁ{ﬁmL Jr‘nml Plea COUV)S@l wcailed 1o raise oN
0 Motion fo Suppress. This enor by Plea
counsel clea (‘)y’ p(‘ajudiceal Petitioner becavse
¥ Plea coonsel would have Moton +o have the
evidence discovered fron his search wartant

SUppress based on Hhic Spechqc facial defect
in the search waetunt, the state would not

have had any evidence +o prosecute Petifianer
tor Hratficking cocaine, tratficking cack-
cocaine,which was the bulk of The
evidence ogpinst Petitioner.

43



CONCL USION

Plea counsel should be held ineffective
ond Petitioner Should be gmnjreal a new frial.

A



ARGUMENT#H4

~ Plea covnsel was ineffective in Tailing fo
inform Pebitionee FHhat he hod a volid fe@a,
challenge To the search warrant becavse +he
seacch warcant was iovlid onder The Yt arendnet
ot the (LS. Constitution for a1 lack of probabl
cavse specitically because he Search wartant
15 defective on its Face becavse Hhe seacch
waff aml Underiyfn% infiﬂa\/hl set forth no Famls

0s o why DEU. officers believed Petitionee
coMMited the ceive a“egea‘ inthe search

warrant ofFidavit Distribotion of Crack

Cocoine”on Feb, 23 , 2000 Hhe crive Petidioner
was artested foe on Feb, 29, 2017.

45




The Attorney General asked Petitioner
about the detenses Petitioner was
giving Up when Retitioner pled quilty
astollows:

l |

B And That you are giving up

oy detense that you might have

To these chacges.

A Yosh, any detense hat T
Wos oware ot at the tive. The
detenses, T was not oviare of the
detenses, TET was aware of he
detenses, T would have brovght it
to the Covet thece, T wouldnot

hove pled guilty, Sie.
6




Q. Me Kinlaw, a0t it Hrue
Fhat you specitically ashed the
Court wheher you were giviag up
all ot your rights from the Hotion
h@am‘ﬂg) and the Court ofticned
0 Much. And you decided Fhat you

“Wanted To plead guilty anyway.
A Yeab, he Covet offiomed T

wos only giving up Fwo Motions af
the fine because T wais anly aware
ot oaly o mohons. T was not
aware of he other Hotions Hhot T
presented fo the Court fodary, Fhe

othee nine 13508 Hhat T was not
oware that T had a {‘\‘ghf 1o 00 to

47



Frial fo specifically challenge
each one of those i5sves, T€
T did, T would not have pled
CJUIH‘)/) S{(\c

(App:p. 312, ine 24-p.33, i 1)

Cn Becey v. State, 3816.0.630 (2009 0
detense attorney was held ineflechive in

wcailin(ﬁ foinform a client of the pon‘am{ml
c\na\law%e to the vse of +he drug pacaphernalia
convichon for enhancement. The L ourd
ﬁXP|ai ned:

S

We vaA plea Counsd"s ncmifvr@ M
intoeM Berry of the poteatial
Chal |6mje ot the vse of the pampbernm)m

4t



convicHon for enhancement purposes
amounts To deficient representation,
The ditference i avalid QU(”y p)ea
ond an invalid quilty plea lies in Hhe
knowm(ﬁ andvoluntary nature of the
plea. Here counsel never inforned Berry
ot the potential challenge +o the vse of
the atug paraphecnalia convichon for
enhancerent. As Hhis was o guitly plea,
Beery “Must Show Fhat here 15 g
reasonable pfobabi hly Jrhml;bml for
counsel’s enors, he would vt have pleaded
QU [ty and wauld have ingisked on oing
To frial. Du(’mg the PCR hearing, Besry

4




repeatedly said that he woold have
aone ~to trial had he Known Fhat his
pamphﬁmmlia conviction did nol oluml:?y
06 o prioe otfense for enhancerteat porpoges,
We £ind Beery has established the
Pf@jddice pmn@ mC Sricklond \AWashmﬁm,
ond We ﬁfamL hitt the relied he rwluesjrs.
We grant Berry posjrCon\/ioﬁoa relief
o0d return hin 4o hig pre—qwa‘ljry plea
POS'HL\‘O(L

Plea counsel in+his case did not iaform
Petitioner that the search warrant was
potentionally invalid under the i arteadrent
o the U.S. Constitution Sp@C)'Ql'cal\y becavse
e um\a\yl'n% atfidavit set forth no facts

KO \



os Towhy DEU otficers belioed Potitionee
cortited the ceive alleged in the search

wcwanr m@idcwh[ ”Dfs%ibuﬂon of Lrack
Cocaine” on Feb. 23,2012, the crine Peditianee
was arrested for on Feb. 29 3 2012, Petitioner
repeated ly said on divect ond cross examination
ot the PLR hearing that he would ot have
pled quitty i€ he was oware of this defense.
Plea counsel’s error clearly prejdiced
Detitiond.

CONCLUSION

Hm COUHS@‘ Shoulo\ loe.heu inﬂemzcjn've
ond Petitioner sho_uld be @fankolm new Foial,

ol



ARGUMEN T4 5

Plea counsel was ineffactive in failing
+o adequartely prepare, Thorouhly argve the
Supps‘ession mp the ENU% evidence affsco\/e(‘eA
05 0 result of The Searzh warmmt because
plea QOUHS@I failed o discover and faise on

o Motion To SUPPress ait the SUPPF@SSiO'ﬂ %ea(‘l’n(ﬁ
That the search warrant was invalid ondee 4he
Hth arendment of the U.S. Conghitubion for

0 lack of probable cause specifically bezause
The Searh waltant 1s olewpea‘lti\/ﬂ onits face

hecavse the search waerant Uﬂd@(‘lyin(j offidavit
does not ComL&in oy imoof’ﬁ(?\'ﬂon to allow Hhe

b1



Magi o Trate 1o Make ag indep endeat detecination
ot +he K-9 Jari%s f(zh‘aloi]h[y fo establish p{’obaloi&
cavse based on the alert:

The post-convichion relief attorney aske
Fetitioner ahout the Search wamaatailia 4
“to set torth inforMation o allow Hhe Hagshatt
To Make an independent deternination of Hhe
conine’s r‘ali’abilhty to estoblish pf‘obaHe cause

based on the aleet as follows:

o Okay. Moving on, you Heationed
eorliee briefly aboof the unreliable

conine. That’s another issue that
You've raised in the app),‘cahon, Can

you el #e o litle bit about how your
h3



attorney did not represent you
propecly interhs of the canine search,
opparently, of the -~ was i the
hotel room; 1 that correct

A No. The Canine searchfl Méan,
there was o stafement inHhe search
warrant that H%’y”m USl'ng o Lonine
To Sniff oot Fhe dooe, which based on
that ctatementy that shateneat Jid

not get forth any intorhation +o allow
the ana%mm +o Make independent

detertination of the canings
reliabi Hy to establish pmbalo)c Lavse
based on alert.

oh



Q. 5o did--
A, T%ml Wa5--

Q. - W0QS 'Hﬁe LONine lof‘ouq)vﬂo

The alleged Scene after a seanch
wartant was 15sued, or was |
brovght withaut o Search warrant

A The canine was brosght prior
to The Search warnant, They used
that 10 the search warmnt as
torHation Fo get=-part of Fhe
infocnotion o et the search
warrant, But +he seanh warrant
did ot set forth any infornadion as
to the reliabi ity of the canive Jaeting
to establish probable cause based

o5



on alert to allow--let fhe Hagisteate
Make an independent deterttination.

Q. Okay,

A That™s one of the defects, foo.

Q. 5o loasica”y yOU"r‘& SO\yfnq ’Hza+
there was no-- your attornty Hade
No 1550 fo suppress Hhat canine
Searchq

A, He did not raise that issve, he
did not inforn me of that issve. He
id rarse that issue ot Hhe suppression
h@armﬂ and poimled ot the facts that

T poim‘eo\ ot in the beiet, The watraot
Was 10000(% 7lo 19@ MVU\M otthe

ob



Suppression hearing in which once he
Finds hin invalid for lack of probable
cavse undee the Fourth Avendrent of
the Dnited States Conshtotion, and

invalid ondee Aehicle 1, section 10 of
South Caroling Constitution, he

‘Judose would have suppressed the evidence,

And the state would have had no evidesce
to try e foe traticking crack cocaine
e +Fa%ckiﬂq COLGING.,
(Appp 292, line 15-p 194, line 7)
T Sikes v. State, 448 S.E.24 560(5c.1999)

o defense attorney wos held inetfechive Lo
?m\mg to raise Foueth Arendteat clain, The

o]

gﬁ




Court explained:

Having found in this record fhat Sikes
Fourth Amendrent claiv s Meritarious,
we Must dederttine if he has Satisfied
the peﬁﬂorﬂance and preJUdfae p‘mwgs
ot Strickland. At the PCR hearing,
Sikes deial coonsel Testified hat he
did not guestion Sikes” seizure becavse
it didn't oppear to hin %a’r”%ey%c
otficers were asking hiti4o do anything
out of Hhe omPina(‘y,” Becavse counsel’s
wcailur@ Jro MmLioﬂ o SUPPP@S‘S evicienca
wais hased on the fact that he Jrhoij'
the otficers action were JUSHﬂed;
we Find counsel”s decision fel) below
o obJemLi\/e standard of reasonableness,

5D



Add tonally, becavse Fhe vlawfully-
obtained evidence was fhe only evidence

of Sikes” possession of cocoine, we
Find that counsel’s perforrance
Dre Judi ced Sikes such that it rendered

the Proceedmg wCunAamMHy oo,
448 S.E.2d a1 563

Plea counsel in +his case Failed +o raise
on o Motoin ot The %U‘Pprﬁssion l/)ea(‘m@ o
hove the evidence suppressed Fhatwas
discoveree $roM the Search wartant specifically

hecavse +he search warrant was imvalid for
o lack of pro)omb)a cavse onder the th

o



O\MeMMBM ot the U, Lonsh )rmlfov) because
the seacch warrant underlying otfidavit

does not contain any tnfortation to allow

the Ha@f&ﬁm%& o Halke an independent deterrinafion

of Fhe K-9 dari’s reliability 4o establish
;)f‘oloakle cavse based on the alerd, At the

PCR h@a(‘mq) A itioner’s covnsel feshied

that he did not challenge the Search warmant

weai\mg to setfocthany inforration o allow
the rag steate fo ke an independent
deterrination of the k-4 dan’s F@limEiIH}/
1o ES%H?S% pfo\oaue LOUSe BaS@A o

Hhe alert, becavse he knew Fhe officer
WOUM have SCM the canine wos ¢ 6“0\%)@3’

b0




This cfaferent by Petitioner’s covnsel can
ot be Lonsideted avalid 4rial stragedy
Ioacause Hﬂe spech@n‘c l qoUe S Y)D'f hf %emqq(ser
WOUM M\/@ SOHZ\ the CONINE Was {‘ejfab{y or !‘10 ‘HM
Cafiine 15 feliable. The specific issue is

the seatch warcaat onderlying affidaut

dees not contain any infortation o allow
the Ha@isjrrml@ o Hake his own independ eat
deternination of the K4 Jari’s reliabil ity

}o establish P’robo«fo)@ cavsed based on he
oleet The loaw 15 clear o S@(m% warrant

based on o positive alert by 01 drug dog

B SU\CﬁcienJr oY) i‘JrS woace fo 65#0»%]:“5}’)
P‘FO‘oa\o]e ﬁaUSBCCDn'y h@ﬂﬂm mowqd()\vht

4



supporting the wacraot stfes Fhat the
AD% 1§ “Frained and certified” to dedect
controlled substances, The alleged oral
fest HoNy the offiant said he dove o
supplettent the Search warraat clearly did
pmvfof\e the mqfsjrm% with any infortation
in regaeds fo the canine’ reliability. This
ecror by Plea covnsel cleacly prepudiced
Pefitionee because i Plea counsel would have
Llﬂal\@n@ed this S,pech@{c 1550€ 0n & Motion
1o suppress the Search warmnt would have
neen found to be imvalid for a lack of
nroboble cause and all evidence discovered
froM H\e S@(Mo}\ warm\m‘ WOUM have, been

pL




Suppressed, leaving he state with no
evidence to prosecute Peditioner for
Trarticking cocaine and trafficking
crock cocaine which was the bulks of
the evidence a@amsjr Petitioner.

CONCLUSTON

P 0 counsel should be held inefective
and Petitionee shovld be ﬂmn%cl a New +rial,

b3



ARGUMENT 6

Plea counsel was inetfective infaling
o imCorM p@JriJrioﬂer ‘Hwﬁ he had o \/&lid lega
cha“ewge 1o the seacch warrant becavse the

Sealch wa rrowﬁ was invalid under Hoe éHh
omendvent of the U8, Constituhon boe o

]ack 0\7 pro%ab'@ Cavse Spﬁchqw\“y Eeaauge_

the search wartaot is defective on s foce
because e search warrant dlerlying
atfidovit does not contain any informerhon
1o allow the ragistrate 4o Hake an independeat
detecrination of the K-9 dari’ r‘ch‘abhﬁ/
to establish probable cavse based on the
alert

b4



The post-conviction relief attorey asked
pe‘ﬂjrioner To explain the detuils of his
decjsion To plead guitty as follows:

!

(. B(ﬁ H 3 yOUF (ZOYHL@IOHOH +hat
you were not oware of all of these
pojremli ol defenses at the ine you

pled guilty.

A Yes sin TF T was avare, T wauld
ot have pled quilty, sie

. Ok, very good, And your
Contention is Hhat there were only Fuo

Motons That your aHorney Made on
i 718 that correct

b5



A, He only filed-~he only inforned
Me of the out-of-court idestification
which he Cha“ewqed ond %e OWES}
seatch warrant being invalid becavse

O\C one 0]61%0][; like T Said wu’ﬂ» fhe -~

Q. So what are the Fwop Hotions he
1 led, Just bm‘e”y for the Court:

A The search warrant issve and
the Nell ver;u_s__'B_igg@f_s—I Hean he
£iled a Neil VErsis Bi%@rs)anoll

think he did Batson, a Batson at-he

live testinony, T guess; at fhat ine he
chaxllenged the Jury Selection.

o, Al f"f%\H, But its your contention

bb



'Hrm{' Hf)@S@ fSSUE% + \f)onL Weé fmeeA +oda\y
Also Should have had otions.

A Vs,

. Is that correct,

A He should have raised her, and he
Should have inforted He of then. T4 he had
roused thety than like T Saidl, #he oufcorte
ot +his peoceeding would be i Ffecent
because the evidence would have gmL
Suppressed: TH he would have iofarted
Me of H)@M)_T_ would have still weat 1o

i ; L was Tound guiljry. And if he

Would have inYorved re T could have

tha i@ncjeo! thet on direafappeal)]:
Would have weat 4rial,

(Appo p. 320, line 19-p 322, line 1)
67




w———

In Bar‘ry v State, 381 S.C.630 (2009 a

detence ottorney Was held ineFleckive in
%flm@ To inforM o clieat of $he po+enjr|‘o\1
(;%an@nge to Hhe vse of the A{’ch pars p)vemm)ia

COMVI cHon 1[\0(‘ en%ancemenﬁ T‘oe COU{‘JT |
ﬁXp loned;

We Find plea counsel’s failure o
intorr Beery of Hhe pm[enh'al
challenge of +he use of the pacapheonalia
conviction for enhancerent purposes
avounts Fo deficient representaion. The
ditlerence ina valid @U\'Hy .p)ea and invalid
OJ()il}ry p)ea |fBS In Hue knowiﬁg mM
volutrtacy nature of the plea. Here covnse

never in‘POCHEO\ BeNy 0{‘\ Hm pmlemll’al
bt



challenge to the use of the drug

| pam\ph@rna“a Convichon for enhancerud.
As thiz was a %Ui Hy p]ea‘, Beery Must
Show +hat Fhere 13 o reasonable
probability thaty but For covnsel’s errars,
he would not have p)ma\ % %UiHy and
would have insisted on going fo Feial.
Dumno) the PCR heaﬁimﬁ, Berry pepeated ly
Said Hhat he wWould have gone 1o teial had
he known that hic pampherm)m conviction

Aid nof quality as a prior offense for
enhancetent purposes. W find Bery hag
established the prejudfae pmniy) of Ghicklod
V. Wms%iﬂ%%m oind we qmmt hivt the relief
he requests. We arant Berry post-

b



convichion relief and ceturn hin
1L0 hf% ‘pfevoluiljry p\m DDShllﬁon.

Plea counsel 1n this case did not iform petitioner
~ Fhathe had o potential valid e@al thallunge 4o the
~ seacch warrant because the search warmat was

iovolid undee the Hih arendnent of +he UG,
COﬂSJri)fUinOH 430(‘ 9 l(/’\()k OJ(\ p(‘O)oal{))(’, LOUS
sp(zai%m\\y becavse the search warraat 1's
defective on 11s face because the search wartaot
UM&(’\ym@ o idavit does not contain any
inforriation fo allow the Hm(ﬂis#mjre Yo Hake o
iﬂo\Bpend\enJr Jajrerr‘lmmLion of the £ dari’s

r@‘{mbilijry Yo establish Pfobabla covse based
o0 the aleck: Plea counsel did not offer ony

/0



Tesh oy ot the PCR hearing in regaeds
To hir in?o(‘ﬂm% peﬂioner of this specitic
defect in the search waerant. Pelitioner

F@Pﬁmleany said hat he would not have pled

quiHy) he said

he WDUH %0\\/(’/ W@())\f to J’/’I'd’

1 Plea coungel would have infoered hin o

this c%allen@a

fo the seacch wacrank Plea

counsel’s error clearly prejudiced Petitiones:

CONCLUSTON

Plea counse

ond Petitioner s

should be held inetPechive

()OU'O‘ be [3!‘611’)][60[ 0 Ntw 7[(’100\10
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ARGUMENT # 7

Plea counsel was ineffective in failiag o
odequately prepace ) Thoroughly argue +he
Suppression of Fhe drug evidence discovered as
o result of Fhe search wartant becavse p)ea
counsel failed 4o discover and raise on a Motion o
suppress at e suppression hearing hat e
Search warcant was invalid undee the Foueth
anendrent of the 0.5, Conshtotion foe a luck

ot probahle cavse Speci?iml\y because the search
wafrant 16 defechve onits Tace because there was
o indepenc eat veritication of what Franspired
within $he hotel on Feb. 23,2012 o)w‘{nq the
otficers o lege Surveillance of the hotel the

72



dary the vnreliable contidential inforrant was
ocrested with .9 gfans o} ceack cocaine some
Miles OV feom Hhe hotel.

The posjr-convfcjr{on elief aHomeymskeA
Pettionec about his plea counsel wcaﬂin% to

discover and rarse issues with fhe search
waccant ag Tollows:

Q. Okay. So Hhat’s--1s Hhat your

contention about the invalid search
waecant.

A. YBS; And 11 does nmLComlO\m ony

Staterent of independeat veritication
of what transpiced a0 Febebruary the
20+h, 2012, the day the officer was

/3



doing the surveillance and they allege
that somMeone bouqhil druqs {tont the hatel.

(App.p, 292, line B-1)

Tn Sikes v. State, 443 6.E. 24 560(5.c.1994)

o defense aHDr‘n@y was Neld inefleckive foe failing
o raise Foueth Anendrent claiv The ﬁourjraxpiamed:

Ha\vmq toond in his record that Sikes th
clair i Meritorious, we Must deterting i

ne hos Satistied Fhe perfocnance and

D(‘BJUAIL& PFO:’)GJS mp SHwk)omc)ﬁ Ajr H/)&
PLR Gikes Jrﬂmx\ Counse, ]LGS%PI@A 1%0%@

did nojr oLuesﬁon Sikes' seizule because

i+ didet appear 1o hitr that a%ay[fhe
/4




m@ic&rs) were asking hiti o do anything
out of +he ordinary?” Recavse covnsel’
w?aiiure +0 Hoﬂon +o Supp(‘esg eviolenaz Was
based on he fact +hat he thought the
ofFicers action were justified,we Find
covnsel’s decision fell below as ohJean‘ve
Sandard of reasonobleness. Additionall J)
because +he vnlawtully-obtained evidence
Was the only evidence of Sikes possession
of Cocaine, we Find that covnsel’s pertorriance

prejudiced Si kes Such that 11 rendered the
proceeding fondanentally vofair,

448 S.E 24 at 563

Plea covnsel 1a this cage Tailed Fo mise 00 a
Motion at the suppr@ssion heam‘ng 1o have the

75



evidence suppressed Hhat was discovered Fron
the seacch warnant specitically becavse the search

warl amL WS fﬂ\/m)fal 100(‘ Q )mok op Pmba Hoaaus‘e
under the 4th anendnent of the 1S, Conshitutio
becavse Hhe search warmant is defeckive on i+
face because theee was no independent veritication

ot whaf transpired withia Fhe hotel oa Feb. 23,
200 during the officers allege soeveillance of
the 1’)0‘}6\ the Aay H’)e Uwr@’m lo]e Eanﬁ'oianllab»]
ntorrant was aested with .9 grars of coack
Cocanne sorte riles away fro e hotel, Ples
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his opinion the judge was not going o gaat
e notion 11 he did raise i+ ot the SUppressibn
heacin%.T\nis response by Plea Counsel can

not be considered a valid rial SJrr‘ageAy when
there ace nuneraus cases laws decided by
South Carolina appellate Courts establidhing
that search wacraots were found +o be invalid
for 0 lack of probable cavse based on this
5pecfﬁc faciol detect that Plea covnsel
failed o raise on a notion 1o suppress. This
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Petitionee becavse 1T Plea covasel would have
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this seacch watant Suppress hased 00 Hhis
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HENRY KINLAW # 271267 PRO SE BRIEF

ILLEGAL ARREST

Kinlaw asserts his arrest was illegal because the underlying affidavits of arrest
warrant M-971717 “Distribution of Crack Cocaine” lacked probable cause.

The affiant Officer P. Phillips put the following information in the underlying
affidavit of arrest warrant M-971717 as his basis of probable cause:

“ Within the past 72 hours, the defendant (Henry Lee Kinlaw Jr.) did

sell and /or distribute a quantity of crack cocaine for the exchange of

cash money from within the Days Inn Hotel located at 3650

Waccamaw Blvd in the Myrtle Beach section of Horry County. Given

the above stated facts, there is probable cause to believe the defendant

did violate the S.C. State Statute 44-53-375 “Distribution of Crack

Cocaine”
The decision of the U.S. Supreme Court conceming Fourth Amendment
probable-cause requirements before a warrant for either arrest or search can
issue require that the Judicial Officer issuing such a warrant be supplied with
sufficient information to support and independent judgment that probable
cause exists for the warrant. Spinelli v. United States, 393 U.S. 410 (1969),
United States v. Ventresca, 380 U.S. 102 (1965); Aguilar v. Texans, U.S. 108
(1964), Rugendorf v. United States, 376 U.S. 528 (1964); Jones v. United
States 362 U.S. 257 (1960); Giordenello v. United States 357 U.S. 480 (1958);
The U. S. Supreme Court adopted the totality of the circumstances analysis set

forth in Illinois v. Gates, 462 U.S. 213 (1983) stating:



The task of issuing Magistrate is simply to make a practical,
common sense decision whether, given all the circumstances set
forth in the affidavit before him, including the “veracity” ’and basis
of knowledge” of persons supplying hearsay information, there is a
fair probability that contraband or evidence of a crime will be
found in a particular place. Although the Illinois v. Gates language
involved the determination of probable cause for the issuance of a
search warrant, the same totality of the circumstances test applies
as well in determining probable cause for the issuance of an arrest
warrant. The General Assembly of South Carolina has imposed
stricter requirements than Federal Law for issuing warrants. Both
the Fourth Amendment of the United States Constitution require an
oath or affirmation before probable cause can be found by an
Officer of the Court, and a arrest warrant issued. U.S. Const.
Amend. IV; S.C. Const. Article I, §10. Additionally, the South
Carolina Code mandates that a warrant “shall be issued only upon
affidavit sworn to before the Magistrate, Municipal judicial
Officer, or Judge of a Court of record....” S. C. Code Ann. § 17-
13-140 (1985). Oral testimony may also be used in this state to
supplement search/arrest warrants affidavits, which are facially
insufficient to establish probable cause. See State v. Weston, 329

S.C. 287, 494 S.E.2d 801 (1997). However, “sworn oral



testimony, standing alone does not satisfy the statute.” State v.

McKnight, 291 S.C. 110, 352 S.E.2d 471 (1987).

The Standard for the issuance of an arrest warrant is slightly different
than that of a search warrant. For an arrest warrant to establish probable cause
the arrest warrant must; (1) The arrest warrant must set forth facts to allow the
issuing judge to make an independent determination that there is probable
cause to believe that a crime has been committed. (2) The arrest warrant must
set forth facts to allow the issuing judge to make an independent
determination that there is probable cause to believe the person to be arrested
committed the crime.

- Reviewing the underlying affidavit of arrest warrant M-971717 in my
case within the above-outlined parameters, it is undisputed the underlying
affidavit is insufficient to provide the Magistrate with a substantial basis for
which to find probable cause to issue the arrest warrant for my arrest based on
the following facial defects:

1.  The warrant is defective on it’s face because it does not set forth any facts
to allow a Magistrate to make an independent determination that there is
probable cause to believe that a crime has been committed. Supplemented
oral testimony by the affiant Officer Phillips could not cure this defect
because the reason to believe a crime has been committed is solely based
on the bare bones statement from the unreliable confidential informant the
driver of the car that was arrested on Feb 28, 2012 with .9 grams of crack-

cocaine some miles away from the hotel, oral testimony could not cure



this defect because the affiant Officer Phillips had no independent
knowledge as to whether the unreliable confidential informant purchased
crack-cocaine from the hotel because: (1) The C.I. nor his car was
searched prior to going to the hotel, (2). The Officer did not witness the
unreliable confidential informant interact with anyone at the hotel on Feb
28,2012, (3). The Officer did not get the informant to go back to the hotel
to conduct a controlled buy to verify the C.I. bare bones statements that
he/she purchased crack-cocaine from the hotel on Feb 28, 2012.

The warrant is defective on it’s face because it does not set forth any
facts to allow a Magistrate to make an independent determination that
there is probable cause to believe the person to be arrested committed
the crime. Supplemented oral testimony by affiant Officer Phillips
could not cure this defect because the reason to believe the person to

be arrested committed the crime is solely based on the bare bones
statement from the unreliable confidential informant the driver of the
car that was arrested on Feb 28, 2012, with .9 grams of crack- cocaine
some miles away from the hotel, oral testimony could not cure this
defect because the affiant Officer Phillips had no independent
knowledge as to whether the unreliable confidential informant
purchased crack-cocaine from a “specific person” at the hotel on Feb
28, 2012. (1). The C.I. nor his car was searchéd prior to going to the
hotel, (2). The Officer did not witness the unreliable confidential

informant interact with anyone at the hotel on Feb 28, 2012. (3) The



Officer did not have surveillance within the hotel on Feb 28, 2012. (4)
The Officer did not get the informant to go back to the hotel to conduct
a controlled buy to verify the C.I. bare bones statement that he/she
purchased crack-cocaine from a “specific person” at the hotel.

The warrant is defective on it’s face because it does not set forth the
source of the allegations in it.

The warrant is defective on it’s face because it does not set forth facts
to establish that the source of the information in the affidavit is
reliable.

Defect # 3 no source of information set forth in the affidavit to
establish the source of information is reliable can not be cured by oral
testimony because the source of the allegations in the affidavit is the
unreliable confidential informant that was arrested on Feb 28, 2012
with .9 grams of crack-cocaine, the facts of the case clearly establish
that this source is unreliable because: (1) The source was arrested with
crack-cocaine in his/her possession some miles away from the hotel,
(2) There is no conclusive evidence that this unreliable confidential
informant made no stops from the time he/she left the hotel and until
the time he/she was pulled over for the traffic violation. (3) The C.I
was not searched nor his car was searched prior to him going to the
hotel. (4). The Officers did not see the confidential informant interact
with anyone at the hotel on Feb 28, 2012. (5) The Officers did not

have surveillance within the hotel on Feb 28, 2012. (6) The unreliable



confidential informant was not know to Officers prior to Feb 28, 2012.
(7) The Officers did not use the confidential informant to set up a
controlled buy to verify that he/she did in fact purchased crack-cocaine
from a specific person at the hotel on Feb 28,2012.

5. The warrant is defective on it’s face because it does not set forth facts
that the allegations in the affidavit was in dependently verified by
D.E.U. Officers or by the affiant Mr. Phillips. This defect could not
cured by oral testimony specifically because no officer independently
verified that I Henry Kinlaw distributed .9 grams of crack-cocaine
from within the Days Inn hotel on Feb 28, 2012 for example: (1) The
Officers did not have surveillance within the hotel on Feb 28, 2012.
(2) The Officers did not witness any “hand-to hand” transactions at the
hotel. (3) The Officers did not witness the unreliable informant
interact with anyone at the hotel on Feb 28, 2012. (4) The Officers
never conducted any controlled buys at this hotel to verify that crack-
cocaine could be purchased from this hotel from a “specific hotel
room” or “specific person” (5) Most importantly the Officers
surveillance never revealed me involved in anything that would even
look like criminal behavior.

The U.S. Supreme Court, the South Carolina Courts, and Courts in other
circuits have unanimously held warrants that contain the above listed facial
defects are invalid for a lack of probable cause because the underlying

affidavit does not contain sufficient information to support an independent



judgment that probable cause exists for the warrant. See, e.g. Whiteley v.
Warden 401 U.S. 560 (“held Petitioner’s arrest violated his rights under the
Fourth and Fourteenth Amendments and the evidence secured incident thereto
should have been excluded from his trial because the complaint, which did not
mention that the sheriff acted on an informer’s tip, and which consisted of no
more than the Sheriff’s conclusion that the individuals named committed the
offense, could not support the independent judgment of a disinterested
Magistrate.); State v. York 156 S.E.2d 326 (held that search warrant which
was issued on basis of a affidavit based on information and belief which stated
affiant had good reason to believe that defendant had concealed on her
premises certain contraband but set forth no facts or circumstances which
engendered the affiant’s belief that contraband would be found other than
naming affiant’s informers was nullity); State v. Philpot 454 S.E.2d 905 (S.C.
App. 1995) (held that search warrant affidavit was insufficient to establish
probable cause for search of defendant’s residence.); State v. Schroeder 450
N.W. 2d 423 (N.D. 1990) ( held that insufficient evidénce was presented to
county judge to establish probable cause for issuance of arrest warrant);
Chatham v. State 746 SE.2d 605 (GA 2013) (held that uncorroborated
statements of a confidential informant (C.1.) whose reliability, credibility, and
source of information were unknown were not sufficiently reliable for
purposes of establishing probable cause necessary for issuance of warrant to

search defendants residence.)



Defect #6  The arrest warrant is defective on it’s face because it is
totally based on information provided by the unreliable confidential
informant the driver of the car that was arrested on Feb 28, 2012, with .9
grams of crack-cocaine some miles away from the hotel and his bare bones
statements was not independently verified by Officers.

The Law is clear a warrant based solely on information provided by a
confidential informant must be based on a reliable informant to establish
probable cause or significant parts of the informant’s information must be
independently verified by Police Officers to establish probable cause.

The facts of my case clearly establish that the informant is a confidential
informant, for example the informant’s name is not revealed in any of the
documented evidence: (1) The informant’s name is not revealed in the arrest
warrant M971717 underlying affidavit, (2) The informant’s name is not
revealed in the search warrant affidavit (3). The informant’s name is not
revealed in the investigative report (4). The informant’s name is not revealed
in the written statement, (5). The informant’s name is not revealed in the
crime report.

In my case the confidential informant is clearly unreliable for example;
(1) The informant is not an identified victim or an identified witness. (2) The
informant is not known to the Officers to have provided correct information in
the past. (3) The informant is not searched nor his car is searched prior to him
going to the hotel. (4) The Officers does not witness the informant interact

with anyone at the hotel on Feb 28, 2012. (5) The Officers did not have



surveillance within the hotel on Feb 28, 2012 to verify that this unreliable
informant did go inside the hotel to meet someone to purchase drugs. (6) The
Officers did not witness this informant enter a specific hotel room, the officers
only seen the informant enter a public hotel once inside the Officers had no
independent knowledge of what took place or where the informant went. (7)
The informant does not provide any hard to gain details like a cell phone
number, a specific hotel room number, a legal name of the person he allegedly
bought the drugs from, something unique that officers could verify to confirm
this informant was not just passing on a casual rumor or lie. (8) The Officers
does not allow the informant to make a recorded phone call to establish a
possible connection between the informant and a supplier. (9) The Officers
did not attempt to do the basic method of independent verification in a
narcotics investigation, which would be getting the confidential informant to
go back to the hotel to conduct a controlled purchase from the hotel to confirm
the informant did in fact purchased crack-cocaine from a specific person or a
specific hotel room.

The sequence of events in my case transpired in the following manner:
(1). The unreliable confidential informant was arrested with .9 grams of
crack-cocaine in his possession some miles away from the hotel on Feb
28,2012. (2). Then the informant was interviewed by the_ affiant Officer
Phillips at the MBPD. (3) The informant says he bought the drugs from a
black male named “gunner or gutter” at the hotel, but the informant does not

provide any specific prior description of this black male, like height, weight,



facial feature, complexions, Hair style. (4) But the “affiant Officer Phillips”
suspected it was Henry Kinlaw.” (5) So he provides the informant with a
“single highly suggestive” photo of “Henry Kinlaw” “not an array of photos”
for the informant to chose from. (6). Then the informant allegedly says yeah
that’s “gunner or gutter.” See transcript pg. 46 lines 4-14. (7) Then the
affiant Officer Phillips excepted the unreliable confidential informants bare
bones statements “that he bought drugs from a black male named gunner or
gutter at the hotel Feb 28, 2012, from inside the hotel stairwell” as the truth
without attempting to go back to the hotel to independently verify the
informants statements.

Even if the above listed events was orally provided to the Magistrate it
would not be enough for the Magistrate to make an independent determination
that the confidential informant was reliable to establish probable cause to
issue an arrest warrant for my arrest for “distribution of crack-cocaine” on Feb
28, 2012. See e.g. State v. Adolphe 441 S.E.2d 832 (S.C. App. 1994) (held
that issuance of a search warrant was not supported by probable cause, as a
affidavit coupled with hearing testimony of Officer/Affiant failed to establish
confidential informant’s reliability and informant’s allegations were never
corroborated by any identifiable individuals).

Based on a individual view of each defect in this arrest warrant it makes
this arrest warrant invalid for a lack of probable cause under the 4™ Amend of
the United States Constitution and invalid under the South Carolina

Constitution Article I §10, and invalid under §17-13-140 of S.C. Code of
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Laws for a lack of probable cause, because this warrant is invalid all evidence
discovered from my Illegal arrest must be suppressed as fruits of the
poisonous tree, this includes the hotel keycard, all U.S. Currency , all
evidence discovered from the search warrant that issued after my Illegal arrest
for my hotel room 205 must be suppressed. After this evidence is suppressed
the state would not have any evidence to charge me of distribution of crack-
cocaine, trafficking cocaine, and trafficking crack-cocaine.

Based on the totality of each defect in this arrest warrant affidavits, this
renders the arrest warrant invalid for a lack of probable cause under the 4t
Amendment of the U.S. Constitution and invalid under the S.C. Constitution
Article 1 §10 and invalid under § 17-13-140 of S.C. Code of Laws for a lack
of probable cause, because this arrest warrant is invalid based on the totality
of the defects in the affidavit all the evidence discovered from illegal arrest
must be suppressed as fruits of the poisonous tree, this includes the hotel
keycard, and all evidence discovered from the search warrant that was issued
after my illegal arrest for my hotel room 205.

THE GOOD FAITH EXCEPTION TO THE EXCLUSIONARY RULE:

In United States v. Leon, 468 U.S. 897, 919-20, -104 S. ¢t 3405, 3419,
82 L. ed 2d 677, 696-97 (1984) The Supreme Court established a good faith
exception to the exclusionary rule, hold “that when an Officer acting in
objective good faith has obtained a warrant from a judge or magistrate and
acted within its scope, a reviewing court should not order a suppression of the

evidence based on a lack of probable cause. ”State v. Weston 329 S.C. 287,
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292, 494 S.E.2d 801, 803-04 (1997) (Summarizing Leon). The Leon court
listed three situations in which the good faith exception cannot apply, one of
which is courts will not defer to a warrant based on an affidavit “that does not
provide the magistrate with a substantial basis for determining the existence of
probable cause.” 468 U.S. at 914-15, 104 S. ct. at 3416, 82 L. ed. 2d at 693.
In State v. Johnson, 302 S.C. 243, 248, 395 S.E.2d 167, 170
(1990), The South Carolina Supreme Court ruled “Leon
specifically precludes the application of good faith exception” in a
situation indistinguishable from “my case.” In Johnson, “the
informant told South Carolina Law Enforcement agents that he had
seen a large quantity of cocaine, cash, and a gun in Johnson’s
home” “within the past seventy-two (72) hours.” 302 S.C. at 245,
395 S.E.2d at 168. This information, if accurate, would have
provided a substantial basis on which the issuing judge could find
the existence of probable cause. However, the affidavit “did not set
forth ant information as to the reliability of the informant.” 302
S.C. at 247, 395 S.E.2d at 169. The South Carolina Supreme Court
stated:
Without any information concerning the reliability of the
informant, the inferences from the facts which lead to the complaint will
be drawn not by a neutral and detached Magistrate, as the Constitution

requires, but instead, by a police officer engage in the often competitive
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enterprise of ferreting out crime, or, as in this case, by an unidentified
informant.
302 S.C. at 248, 395 S.E. 2d at 169 (internal quotations marks omitted.)
After concluding “the affidavit... did not provide the Magistrate with
sufficient information concerning the informant’s reliability upon which he
could base a probable cause determination,” the court considered whether the
good faith exception applied. 302 S.C. at 249-49, 395 S.E.2d at 169-70.
Quoting Leon, 468 U.S. at 915, 104 S. ct. at 3416, 82 Led 2d at 693, the South
Carolina Supreme Court found the good faith exception inapplicable:
Reviewing courts will not defer to a warrant based on an
affidavit that does not provide the Magistrate with a
substantial basis for determing the existence of probable
cause. Sufficient information must be presented to the
Magistrate to allow that official to determine probable cause;
his action cannot be a mere ratification of the bare
conclusions of others.
302 S.C. at 248-49, 395 SE.2d at 170 (internal quotations marks
omitted).

As in Johnson, Officer Phillips affidavit in arrest warrant M-971717
“distribution of crack cocaine” gave the issuing judge no information to assess
the reliability of the information on which probable cause could exist.
Without such information, the issuing judge was forced to guess whether the

events describe in the affidavit actually occurred. Under these circumstances,
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the courts cannot defer to the arrest warrant because the affidavit “does not
provide the Magistrate with a substantial basis for determining the existence
of probable cause.” Johnson, 302 S.C. at 248, 395 S.E.2d at 170 (quoting
Leon, 468 U.S. at 914-15, 104 S. ct at 3416, 82 Led 2d at 693.) Given the
lack of any basis on which the issuing judge could find the information in the
affidavit reliable, the “affidavit is so lacking in indicia of probable cause as to
render official belief in its existence entirely unreasonable.” Weston, 329 S.C.
at 293, 494 S.E.2d at 804 (quoting Leon, 468 U.S. at 923, 104 S. ct at 3421,
82 L. ed 2d at 699.)

Consequently, Leon-)Weston, and Johnson require South Carolina
Courts to find the good faith exception inapplicable to “my case.” Based on
this fact then arrest warrant must be found to be invalid for a lack of probable
cause and all evidence discovered from this invalid arrest warrant must be

suppressed as fruits of the poisonous.
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INEFFECTIVE ASSISTANCE OF COUNSEL

If my lawyer would have thoroughly researched the documented
evidence and properly prepared for trial, (1) he would have discovered the
arrest warrant M-971717 was in valid because the underlying affidavit
lacked probable cause (2) he would have discovered each defect I previously
discussed (3) he would have discovered this arrest warrant is invalid based
on an individual view of ¢ach facial defect, (4) he would have discovered
this arrest warrant is invalid based on the totality of each facial defect (5) he
would have discovered oral testimony by the affiant Officer Phillip could
not cure these facial defects (6) he would have discovered the good faith to
the exclusionary rule is inapplicable in my case because the affidavit is so
lacking in indicia of probable cause as to render official belief m its
existence entirely unreasonable (7) he would have discovered this arrest
warrant is invalid under the 4™ Amendment of the U.S. Const. and invalid
under Article I § 10 of the S.C. Const and invalid under § 17-13-140 of the
S.C. Code of Laws. (8) He would have discovered that based on this fact all
evidence discovered after my illegal arrest would have to be suppressed as
fruits of the poisonous tree, (9) he would have discovered after the evidence
is suppressed the state would not have any evidence to try me for
distribution of crack-cocaine, trafficking cocaine, and trafficking crack-
cocaine.

If my lawyer would have raised each defect in this arrest warrant on a

motion to suppress and pointed out each defect to the trial judge at the
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suppression hearing and pointed out to the trial judge that the facts of the
case clearly establish that oral testimony by the affiant Officer Phillips could
not cure these defects. If my lawyer would have used the documented
evidence, the investigative report, grand jury case summary, arrest warrant
M-971717 affidavit, search warrant affidavit and pointed out to the trial
judge that the facts of the case clearly establish that the informant the driver
of the car that was arrested on Feb 28, 2012 with .9 grams of crack-cocaine
is a “confidential informant” because his/her identity is not revealed in any
of the documented evidence. If my lawyer would have used the documented
evidence, the investigative report, grand jury case summary, arrest warrant
M-971717 affidavit, search warrant affidavit to effectively cross examine
the affiant Officer Phillips at the suppression hearing as to why all of the
documented evidence lacked any specific date prior to Feb 28, 2012, even
though Officer Phillips claimed to have conducted multiple surveillance
prior to Feb 28, 2012. this would have attacked the affiant’s Officer Phillips
credibility and proved the allegations of multiple surveillance was more than
likely false. This would have clearly establish that the affiant officer Phillips
only did one surveillance which was on the day of Feb 28, 2012, and on this
day only “one car” was seen coming to the hotel, not “numerous cars” as the
affiant Officer Phillips alleges.

See, Investigative report pg. 2. Under 02/28/2012.

This set of facts would have establish that this entire case is solely based

on the bare bones statements of the unreliable confidential informant that
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was arrested with .9 grams of crack-cocaine on Feb 28, 2012, some miles
away from the hotel and his/her bare bones statement was the “sole” basis of

arrest warrant M-971717 See, 15 Circuit Drug Enforcement Unit Grand

Jury case Summary:

“M-971717- Distribution of Crack-Cocaine- 02/28/2012, the defendant
Henry Lee Kinlaw Jr. did distribute approximately 0.9 grams of an off-white
in color rocklike substance for the exchange of cash money while within the
County of Horry. The substance did field test positive for the presence of
Cocaine.

If my lawyer would have specifically pointed out each above listed facts
to the trial judge, the trial judge would have found the arrest warrant is
invalid for alack of probable cause (1) based on a individual view of each
facial defect. (2) the trial judge would have found the warrant was invalid
based on the totality of the facial defects, (3) the trial judge would have
found the arrest warrant is invalid because it is solely based on the bare
bones statements of the reliable confidential informant the driver of the car
that was arrested with .9 grams of crack-cocaine some miles away from the
hotel on Feb 28, 2012 and the trial judge would have found no significant
parts of the wunreliable confidential’s informant allegations were
independently verified by D.E.U. Officers, (4) the trial judge would have
found based on the facts of the case oral testimony by the affiant Officer
Phillips could not cure these facial defects,(5) the trial judge would have

found the arrest warrant is invalid for a lack of probable cause under the 4®
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amendment of the U.S. Const. , invalid under article. I § 10 of the S.C.
Const. and invalid under § 17-13-140 of the S.C. Code of Laws, (6) the trial
judge would have found the good faith exception to the exclusionary rule
does not apply in my case because the arrest warrant affidavit is so lacking
in indicia of probable cause as to render official belief in its existence
entirely unreasonable, (7) the trial judge would have found that all evidence
discovered from my illegal arrest must be suppressed as fiuits of the
poisonous tree, this includes the hotel keycard that was discovered during
my illegal arrest, this includes all evidence that was discovered from the
search warrant that was issued for my hotel room 205 after my illegal arrest,
(the trial judge would have found once the evidence is suppressed the state
would not have any evidence to charge or try me for distribution of crack-
cocaine, trafficking crack-cocaine, trafficking cocaine.

(See, e.g. Sikes v. State 448 S.E.2d 560 (S.C. 1994) (holding counsel
was ineffective for failing to raise Fourth Amendment claim).

If my lawyer would have sat down with me and specifically explained to
me that the arrest warrant was invalid because it contained each facial
defects I listed above, if my lawyer would have specifically informed me
that because this arrest warrant is invalid for a lack of probable cause and all
evidence that was discovered from this invalid arrest warrant would have to
be suppressed, if my lawyer would have specifically informed me based on
the fact all evidence discovered woﬁld have to be suppressed so this would

result in the state not having any evidence to try me for distribution of
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trafficking crack-cocaine, trafficking cocaine, if my lawyer would have
informed me that I could challenge the defects in the arrest warrant on a
motion but the trial judge could deny the motion but I could go to trial and if
was found guilty, I could challenge these specific issues in regards to the
arrest warrant on direct appeal, I would not have pled guilty, I would have
went to trial. See. e.g. Berry v. State, 381 S.C. 630 (2009) (held plea counsel
was deficient, as element of claim of ineffective assistance, in failing to
inform defendant who pled guilty to a drug charge of a potential challenge
to use of his prior conviction for possession of drug paraphernalia for

sentencing enhancement purposes.).
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