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THE STATE OF SOUTH CAROLINA
In The Court of Appeals

APPEAL FROM CHARLESTON COUNTY

Court of Common Pleas RE CE IVED

J.C. N‘icholson, Jr., Circuit Court Judge MAY 04 7 018
SCC
Case No. 2017-CP-10-01603 ourt OfAPpea[s
Appellate Case No.: 2018-000766
Lashonda Middleton ..........c.cooeieieiniiiiiiiiiiiii e Respondent,
V.
TBONZ Management, Inc.  ........ooiiiiiiiiiiiiiiiiceee, Appellant.

MOTION TO DISMISS APPEAL AND SUPPORTING MEMORANDUM

Respondent Lashonda Middleton (hereinafter “Respondent™) hereby respectfully moves
for this Court, pursuant to Rule 240, SCACR to dismiss the above captioned appeal which arises
from an order of the Circuit Court refusing to grant relief from the entry of default. This motion
is based upon the fact that this appeal is premature and not appealable until after entry of
judgmeht.

STATEMENT OF CASE

Appellant seeks to appeal an order denying Appellant’s Motion to Set Aside Entry and
Order of Default issued by the Honorable J.C. Nicholson, Jr. (hereinafter “Judge Nicholson™)
(motion and order attached hereto as Exhibits 1 and 2). Judge Nicholson also denied Appellant’s
Motion for Reconsideration (motion and order attached hereto as Exhibits 3 and 4). On April 19,

2018, the Charleston County Clerk of Court issued a notice scheduling the damages hearing in



this case for May 25, 2018 (attached hereto Exhibit 5). Appellant filed its Notice of Appeal on
April 23, 2018.
ARGUMENT
Whether an order denying a motion to set aside entry and order of default is immediately |
appealable under Rule 72 and S.C. Code Ann. § 14-3-330 has been addressed in a number of

recent cases, including Ateyeh v. United of Omaha Life Ins. Co., 293 S.C. 436, 361 S.E.2d 340,

(Ct.App.1987), in which the Court dismissed an appeal from an order setting aside an entry of
default prior to final judgment. The Court found that “an order setting aside an entry of default

is not appealable until after final judgment.” In Thynes v. Lloyd, 294 S.C. 152, 363 S.E.2d 122

(Ct.App.1987), the Court also dismissed an appeal from an order refusing to grant relief from the

entry of default as premature. In Wells Fargo Bank, NA v. Marion Amphitheatre, LLC, 408 S.C.

87, 757 2d 816, (Ct.App. 2014), the Court dismissed the appeal and cited Azeyeh in finding that,
“a motion to set aside an entry of default is not immediately appealable until after final
Jjudgment.”

CONCLUSION

As judgment has not been entered in this case, Respondent respectfully moves for the

dismissal of this appeal so that the damages hearing scheduled for May 25, 2018 may proceed.

May i ,2018

Jonathan S™Aftfan, Esquire
Derfner & Altman, LLC
575 King Street, Suite B
Charleston, SC 29403

Attorney for Respondent
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o jSTATE OF SOUTH CAROLINA_' -

IN THE COURT OF COMMON PLEAS

-- 3
'-V'.*COUNTY OF CHARLESTON ) NINTH JUDICIAL CIRCUIT
Lashonda MIddleton ) CASE NO 2017 CP 10 01603
PlaIntIff ) SR
L TR DEFENDANT’S MOTION TO. SETASIDE »
. )~ ENTRY OF DEFAULT AND ORDER OF
. : )y - DEFAULT 3, =
- TBONZ Management Inc B - o i ,QS =
‘ BEERRE ) L G ey
L Defendant ). . /4 :’;gc_ :'5 :ig
T0=.f.JONATHANS-AL.TMAN;ATTORNEYFORPLAIN‘TIF_F:—;j. ; Qa zmo

YOU WILL PLEASE TAKE NOTICE that Defendant TBONZ Managememp Inc B -'

- (herelnafter “Defendant”) by and through Its underSIgned counsel w111 move at a tIme and place B

o be arranged by the Court pursuant to SCRCP 55(c), orin the altematlve SCRCP 60(b) for an . o

: 'Order set-tmg aSIde the Order of Default agamst 1t dated June 13 2017 in the above referenced R

L matter ‘In support of thlS motIon Defendant would show that good cause ex15ts for the Court to T

' Order the rellef sought and that the Plamtlff has suffered no prejudIce by the InSIgmﬁcant delay 1 j_'

‘ ' of Defendant

Defendant s argument In support of thIs Motlon w111 rely upon the applIcable law of the -_

| state of South Carolma Rules of CIVIl Procedure all pleadmgs and afﬁdavrts ﬁled in thls actIon L R

R testImony of Attomey Morgan Templeton forthcommg Afﬁdavrt(s) Memorandum and any . .

- such- other authorItIe_s as may be pr_esent_ed at th_e, -hearlng.on thls _motlon; :



" Respectfully submitted,

: Charle_stoh,.,South"'CarolineI

| :Tum.e_, 2'7'<,201'7: '

By
- Kevin'W. Mlms

- Randell C. Stoney III .
-’50 Immigration St, Suite” 200
- Charleston, SC 29403

' LUZURIAGA MIMS, LLP.

(843)410-4713
kmims@lmlawllp.com

‘ stoney' @lmlawllp_ com '

‘ ‘Attorneys for the Defendant

CERTIFICATE OF MAILING

T hereby certlfy that a copy of the foregomg o

‘ pleadmg ‘was mailed to all counsel of record*

._1n this P eedlng thls &]ﬂ_ day of
. M 201’] =
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'-'fsrATE"oF'r SOUTH CAROLINA ) INTHE COURT OF COMMON PLEAS

)
) NINTH JUDICIAL CIRCUIT
'COUNTY OF. CHARLESTON ). CASENO.: 2017-CP-10-01603. - o
VLashonda Mrddleton ) o ’
o ~P1amt1ff,‘ - ) ' ORDER 2,
V. ' ) : &:/ ;
- TBONZ Management, Inc., ) ©
~-Defendant. )
S e
_Procedural History - : o | _:i:\\ -.

Thrs matter came before the Court on Defendant T Bonz Management Inc s '

- (“Defendant”) motlon to. set asrde entry of default and order of default Thrs case 3
- _arrses-out-of_ a fall-that occurred on Defendant S premises on _August 4, -201 5. |

- 'T-h_is aétion'was commenced on March 30,_ 2017 by the ﬁlrng of va sur‘nm‘o_ns:and'
.complaint.' Plaintiff amended Vher.'com:pl'aint on May 1, 2l)‘17 toi:include- the narne of :
-Defendant’s-restaurant. ‘Lih'e'rty .Tap Room and Grill in.he'r allegations Defendant s
_.regrstered agent Lester Schwartz Esq (“Schwartz”) accepted service of the amended_'
' summons and complalnt on May ll 2017 Schwartz is an attorney lrcensed to practrce L
i the s_tateof _S'o_uth.Carolrna srnce--l 986-.

A- D'efendant-failed 'to answer the complaint. On June 13, 2017 the Honorable -
) _iDeadra L. Jefferson ordered adjudged and decreed that Defendant was in. default and-

ordered that a damages .hearrng be scheduled pursuant to Rule 55. .

On June 27, 20:17'-Defendant.ﬁled- a motion to set aside -entry. and‘forder of

"»de‘fault In support of 1ts motlon Defendant ﬁled the affidavits of” Joseph Stubbs o

: '_’-(“Stubbs”) ‘and’ Morgan S Templeton Esq (“Templeton”) No afﬁdavrts were filed by -



-‘::Sc'hwax-t-z: or any represehtativ.e of 'Defendant.v »'S:tubbs. 1s a senior"claims' adjuster w1th E
-Owner’s Insurance C_omp_any, Defendant’s 'insure_r. In his ‘afﬁdavit;' Stubbs acknowledges
"-that he and OWher’s Instiran(:e Chthpany receivect notice"of :this-lnaw's»uit_ on May 22, 201_7.
'Thereaftet, Stubbs-.attem'pted to astsivg'n defeh_se.of this suit to ‘Tem'ple-tOn. by emailin'g.hifn o_n L
- ,--:May 25,. 2017 and J-une-tl.,. 2017;. A-Stu'bbs did not eotn'thhrticate with Templeton p_riot to o
hmakin-g; thls as.sigmhent _and made ho effort to cohﬁrm Templeton’s veng;ag‘erhent, Stubbs’ '_
: 'emails-.w’er'e not reeeiVed by Terhpletoh who .states.that he' did not'learn-of‘ the aSStgnrtleht '
* until after the iss_oahce of»the order ot‘ 'defau'lt.‘ | |

| In :its memorandam in suppott of its- motion to set aside ehtry of default and.order of .
o .default‘ ':Defendant‘subm‘its that 'Jadge Jeffersbn’s order -of default is not a judgment hof :
} default and that Rule 55(0) govems Defendant’s motion. Plamtlff mamtams that the more
-hgorous-. ‘excus able neglect” standard set forth in rule 60(b) apphes

| “The power-to set aside a default judgment is addressed to the sound dzscretton of
the trtal court and wzll not be disturbed on appeal absent a clear showzng of an abuse of . -
’dzscretzo'n ? Melton V. Olemk 379 S.C. 45, 48 664 S.E.2d 487 490 (Ct. App 2008) Iti is -
' '»the ﬁndmg of this Court that Defendant’s motlon does not satlsfy the “good cause” standard' ‘
»_'jof Rule 55(c) or the ¢ excusable neglect” standa:d of Rule 60(b) In 1ts -mem()randum
'_'-Defendant acknowledges that “the South Carolma Supreme Court has held that pleadzngs‘. -

_ _recetved and subsequently lost or dtlatory acts by an msurance carrier or attorney are not-

| ]ustzf‘ catzon to lzft an entry of default ” See Scruggs V. Ballenzer Corpg 260 S C 509 510 _

197 8. E 2d 91, 92 (1973) Whtte Oak Manor, Inc. v. Lexmgton Insurance Company 407

S C. 1 753 S.E. 2d 537 (2014), and Bissonette v. Joseph 170 S.C. 407 170 S. E. 467 (1933)




. .Wh'ile Defendant :attempt's Ato _dist'rnguish this case from Scruggs and thte Oak

- 'Mdnor'and"rnaintains .that Stubbs.and.Defendant’s in_suranc_e carrier’s efforts to assign a -
'.:defense.were‘ stea_dfast_ and'thwartedvvby;“aneacpecred tebhnological -occurrenc'es"’,:the reCOrd
m this 'ease does not su'opo'rt -Defendant’s ‘asserti_ons. .Stnobs- did not cornmnnicate"with"

AATempleton prior to e—marlmg him and made no effort to commumcate w1th Templeton to

_conﬁrm hlS recelpt of this ass1gnment Stubbs and Defendant s carrier’ s efforts were bnot- '

. steadfast Its fallure to engage Templeton was the result of neglect

It is therefore ORDERED this g day of J ’3 H’ SN 201)éthat"
Defendant s motron to set: a51de entry of default and order of default is denied. It is also -
"hereby'fORDE_RED 'that._'the' proof:of service ‘is amended- to reflect that -the_ .amenvded:
- _summonsand complaint was served on Defendant'.'
" Date: . - - Q(D

Th .Honorable{ C Nrcholson Jr.

y Plamtrff’s proof of service- contams a scrivener’s error. that reﬂects that Schwartz Defendant s Reglstered
-~ Agent, was served with the summons and complaint. The transmittal letter to Schwartz, as well as the
affidavit of default and order of default, accurately reflect that Schwartz was properly served ‘with' the
amended summons and amended complaint. While Defendant raised this issue in its. memorandum, Rule 4(i) -
_provides dlscretlon of the Court to amend any proof of service it deems just.
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. STATE OF SOUTH CAROLINA

IN THE COURT OF COMMON PLEAS

R

- COUNTY OF CHARLESTON  NINTHJUDICIAL CIRCUIT -
"'ﬁ-:Lashonda M1ddleton :', 2 ) CASE NO. _2017‘-'C--1')-'V1'0-01V.603"' a g ' ;
) .:. ) ) ’ . ' .:_y/&- .:
- Plamtrff(s), o ) '/
. ‘ : ) . AJEH
TO
' 'TBONZ Management Inc )
Defendant(s), )

TO: THE HONORABLE J. C. NICHOLSON JR.; COUNSEL OF RECORD

PLEASE TAKE NOTICE that pursuant to Rule 59(e) of the South Carolma Rules of L

",C1v11 Procedure Defendant TBONZ Management Inc. w1ll move at such trme date and place asl ) DT

o 'counsel may be heard that the Court reconsrder its Order ﬁled January lO 2018 denymg o

EDefendant S, Motlon to Set A51de Entry of Default and Order of Default and to request the Court =
' 'clanfy certam aspects 1ts Order 1ncludmg but not hm1ted to. conﬁrmatron of whether the Court S -
- 'demal of Defendant s Motlon is pursuant to Rule 55(c) or 60(b) of the South Carolma Rules of _. -

o ‘ vC1v1l Procedure

Th1sf-Mot1on: is based on SOuth'.'Carolina case law-- rules and statutes A detarledp A

) 'memorandum of law in support of thls motlon may be subm1tted at the appropr1ate trme

' ATTORNEY SIGNATURE PAGE TO FOLLOW



', CharIésfanS_dufh Carélina'~r. o

0 January 17,2018

. Réspedtfully suhmitted;' - -

" LUZURIAGA MIMS, LLP = -

: 'Raﬁﬁ/C Stoney,III \/ I
-50 Immigration St, Suite-200 R
- Charleston, SC 29403 IR

(843)266-9781

o 'rstoney@]mlawllp com o
Attorneys for the Defendant- S

CERTIFICATE OF MAILING

1 hereby certlfy that copy of the foregomg R
pleadlng was mailed to-all counsel of record * - -

in th proceedmg this If‘: Qay of o
e ‘ 20
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ST T o T T ':-FORM4 : s
" STATE OF SOUTH CAROLINA ~~ =~ - "= JUDGMENT lNAClVlL CASE

 COUNTY OF.CHARLESTON . o
B IN THE COURT OF COMMON PLEAS AR CASE NO 2017—CP 10-1603
LashondaMlddleton S R T T TBONZManagement lnc
TPLAINTIFFS) . [DEFENDANT(S) ) .
EA E . ‘, - '_; o o Attorneyfor [:lPlamtxff [:IDefendant o
< | Submittedby: = . - e or :
R SR S R R E]SelfRepresentedthlgant

DISPOSITION TYPE- (CHECK ONE)

JURY VERDTCT This action came before the court for a trlal by Jury The 1ssues B o

R g have been tried. and a verdtct rendered IR
X - DECISION BY THE COURT. This action came to trlal or hearmg before the court
" - . . The issues have been tried or heard-and a decisionrendered. [].See Page 2 for addmonal mformatlon
[0 - ACTION.DISMISSED (CHECK REASON); [] Rule I12(b), SCRCP; [] Rule 4l(a), '
S . .SCRCP (Vol Nonsuit);- [3 Rule 43(k), SCRCP (Settled); |:] Other .- ..~ .
- '[0 . ACTION STRICKEN (CHECK REASON): [] Rule 40(j), SCRCP; n Bankruptcy,
B -.E] Binding arbitration, subject to right to restore to confirm, vacate or modlfy
~- ¢ arbitration award; [] Other - : »
S STAYED DUE TO BANKRUPTCY S ‘ ‘

El ) DISPOSITION OF APPEAL TO THE CIRCUlT COURT (CHECK APPLICABLE BOX)

- [ Affirmed; D Reversed a Remanded l:] Other _ _ :

NOTE ATTORNEYS ARE RESPONSIBLE FOR. . NOTIFYING LOWER COURT TRlBUNAL OR -

o o ADMINISTRATIVE AGENCY OF THE. CIRCUIT COURT RULING IN THIS APPEAL. -
. IT IS ORDERED ANDADJUDGED: [] See attached order (formal order to follow) X Statement of Judgment
) by the. Court: Defendant’s Motion: for Reconsrderatlon filed January 17,2018, is respectfully Denied w1thout a -
S rehearmg However, for clanﬁcatlon denial of Defendant ’s motion to set aside entry of default was pnmanly based : P
C upon Defendant s fallure to show good cause pursuant to Rule 55

| | 'ORDER INFORMATION ' ,"' ,n'S =
S “This order E] ends IZ] does not end the case. -~ S 1 ]
- .- Additional Information for the Clerk : . Be f - it
e L
_ R ' INFORMATION FOR THE JUDGMENT INDEX C’ﬁ S
S _.Complete thIS section below when the judgment affects title to real or personal pr ertﬂgf aﬂ)ﬁamom S
T should be enrolled. If there is no judgment information, indicate “N/A” in one of th 0fboxes Elo% o
Judgment in Favorof - .| - . Judgment Against- - |- - Judgnient Amount 'l‘o be
: Enrolled -

(Llst name(s) below) .~ | . . (List name(s) below) -

T P - (List amouht(s) b.elow)» :

o lf appllcable descnbe the property, mcludmg tax map mformatlon and address referenced in the order
N/A . . :

' :‘»The Judgment information above has been provrded by the submrttmg party. Dlsputes concemlng the amounts contamed ln this N
form may be addressed by way of motion pursuant to the SC:Rules of Civil Procedure. Amounts to be computed such as interest

" oradditional takable costs not available at the time the form and-final order-are submitted to the judge may be provtded to the clerk

)

. "Note: Title abstractors and resea,rchers should refer to the official court order for judgment details, - -
o E-Fllmg Note InE- Fllmg coy tles, t ;Court w1l| electromcally stgn this form usmg a separate electromc srg ture page

Cigcuit C{)urt.Tudge R Judge Code ‘ : Da'te

USCRCPFormdC(022017) o peTord



EXHIBIT 3



“-Rachel 'Sa\iini'<_rsa\'/ini@de_r'fneraltrnan.'eem>v

br/i.nnﬂk

:MOtIOI‘I "MOFREE MotlonIOther DAMAGES HEARING" for Case “2017CP1001603- :
o ‘Lashonda Mlddleton VS Thonz Management Inc" Was added to a Motlons Roster for ‘_ )
s ]5/25/2018 at 12 00 PM ' : : s ,

"1 message -

" cpas@charlestoncounty.org <cpas@char|estoncountyorg> St Thu,Apr19,2018at2:20PM .
R To rsavml@derfneraltmancom PR : S T T T

'HEARINGS WILL BE BEFORE JUDGE NICHOLSON IN COURTROOM 3E
* .PLEASE SUBMIT ALL-MEMOS THREE DAYS PRIOR TO THE HEARING. - '
© - PLEASE SUBMIT ALL REQUESTS FOR CONTINUANCES TO JUDGE. NICHOLSON AT :
“_. jriicholsonlc@sccourts. org THE DEADLINE FOR THESE REQUESTS IS WEDNESDAY MAY
'.16that5PM o - ‘ o - .

o PLEASE CONTACT CAROLINE LEONARD NON JURY DOCKET COORDINATOR AT
- ccleonard@charlestoncounty org IF YOU HAVE QUESTIONS



THE STATE OF SOUTH CAROLINA
In The Court of Appeals

APPEAL FROM CHARLESTON COUNTY

Court of Common Pleas RE @EZ VED

J.C. Nicholson, Jr., Circuit Court Judge MAY 04 2018

SC Courtof Appsals

Case No.2017-CP-10-01603
Appellate Case No.: 2018-000766

Lashonda Middleton ...........cooooviiiiiiiiiiini Respondent,

TBONZ Management, INC.  ....ooovvvriniiiiiiiiiniia Appellant.

PROOF OF SERVICE

I certify that I have served Respondent’s Motion to Dismiss and Supporting Memorandum, by
depositing a copy of it in the United States Mail, postage prepaid, on May %, 2018, properly
addressed to Appellant’s attorneys, Kevin W. Mims, Esquire and Randell C. Stoney, III, Esquire,
of Luzuriaga Mims, LLP, 50 Immigration Street, Suite 200, Charleston, South Carolina 29403.

May 2, 2018

Jonathan S. Altmgn
Derfner & Altman, LLC
575 King Street, Suite B
Charleston, SC 29403

Attorney for Respondent
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May 3, 2018 RECEIVED

The Honorable Jenny Abbott Kitchings, Clerk MAY 04 2018
South Carolina Court of Appeals
1220 Senate Street SC Court Of APPealS

Columbia, SC 29201
RE: Lashonda Middleton v. TBONZ Management, Inc.
Case No.: 2017-CP-10-01603
Appellate Case No.: 2018-000766
Dear Madam Clerk:

Please find enclosed an original and seven copies of the following in accordance
with Rule 240, SCACR:

1 Respondent’s Motion to Dismiss and Supporting Memorandum;

2. Proof of Service; and

3 My firm’s check in the amount of $25.00 representing the filing fee
associated therewith.

Please file the originals and return a filed copy to me in the enclosed self-
addressed stamped envelope. Please contact me with any questions.

Yours Very Truly,

DERFNER & ALTMAN, LL.C

me«w s@({W/ e

Jonathan S. Altman
JSA/rs
Enclosures

cc: Randell C. Stoney, III, Esq.
Kevin W. Mims, Esq.

ARMAND DERFNER | SAMUEL H. ALTMAN | JONATHAN S. ALTMAN
843.723.9804 (PHONE) | 843.723.7446 (FAX) | 575 KING STREET | SUITE B | CHARLESTON, S.C. 29403 | WWW.DERFNERALTMAN.COM
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