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IN THE COURT OF COMMON PLEAS

STATE OF SOUTH CAROLINA ) .
) SIXTEENTH .TIL[DICIAL CIRCUIT
COUNTY OF YORK ) \
) CASENO.: 2016 -CP-4613176
)
VICTOR HUNTLEY, #268632 ) MOTION AND ORDER INFORMATION
' Plaintiff, ) FORM AND COVERSHEET
vs. )
) a
STATE OF SOUTH CAROLINA )
Defendant. ) : ’
|
Plaintiff’s Attorney: Defendant’s Attorney:
Victor Huntley, #268632 BarNo. Justin J. Hunter, Bar No. '
Address: Address: ;
“Kirkland Correctional Institution Post Office Box 11549 - ,
Columbia, South Carolina 29210 Columbia, South Carolina 29211
Phone: Fax Phone: Fax
E-mail: Other: E-mail: Other: '

[ JMOTION HEARING REQUESTED (attach written motion and complete SECTIONS I and HI)
XIFORM MOTION, NO HEARING REQUESTED (complete SECTIONS II and III)
XIPROPOSED ORDER/CONSENT ORDER (complete SECTIONS IT and IIT)

SECTION I: Hearing Information

Nature of Motion: .

Estimated Time Needed: Court Reporter Needed: [ JYES/X] NO
SECTION II: Motion/Order Type

[ ]Written motion attached

X]Form Motion/Order

I hereby move for f or action by the court as set forth in the attached proposed order.

Lt February 20, 2018 .
Signatuy€ of Attorrfey dor [ ] Plaintiff /<] Defendant Date submitted

SECTION III: Motion Fee

1 PAID - AMOUNT: $
1 EXEMPT: ] Rule to Show Cause in Child or Spousal Support
(check reason) [ ] Domestic Abuse or Abuse and Neglect
[TIndigent Status  [_] State Agency v. Indigent Party
] Sexually Violent Predator Act ~{X] Post-Conviction Relief
[C] Motion for Stay in Bankruptcy
[[] Motion for Publication [_] Motion for Execution (RuIe 69, SCRCP)
] Proposed order submitted at request of the court; or, |
reduced to writing from motion made in open court per; .judge’s instructions

Name of Court Reporter: _____
[] Other: - )

JUDGE’S SECTION S o = /m
[[] Motion Fee to be paid upon filing of the attached | JUDGE CODE WO = =
order. mog E= I :g
[] Other: Date: QO N R
CLERK’S VERIFICATION 9 @ m
Collectedby: - Date Filed: ______ <5 = &
[] MOTION FEE COLLECTED: $ S~ i

[ ] CONTESTED — AMOUNT DUE: § < ©

SCCA 233 (11/2003)



STATE OF SQUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
) OF THE SIXTEENTH JUDICIAL CIRCUIT
COUNTY OF YORK )
)
Victor L. Huntley, ) 2016-CP-46-3176
S.C.D.C. No. 268632, )
) : =
Applicant, ) i g =
) CONDITIONAL ORDER OF DI& SAL:;:;
Vo ) Do M
) Qgx o ,@
State of South Carolina, ) ool
) - P
<ol =
~ Respondent. ) PP = i
) <z @

This matter comes before the Court by way of an application fo_ir post-conviction relief
(PCR) filed by Victor Huntley (Applicant) on October 27, 2016. Respo:ndent made its Return,

~

requesting the application be summarily dismissed.

L PROCEDURAL HISTORY
Applicant was indicted for assault and battery with intent to kill (count one of 99-GS-46-
1357), possession of a handgun and possession of a weapon during the corpmission of a violent
crime (count two of 99-GS-46-1357), armed robbery (count one of 99-GS-46-1358), possession
of a weapoﬁ during the commission of a violent crime (count two 0f 99-GS-46-1358), and
possession, of a pistol by a person convicted of a crime of violence (99-(I}S-46-1359). Harry Dest
and Lisa Collins, Esquires, represented the Applicant on the charges.
On August 7, 2000, Applicant proceeded to a jury trial on the indictments. Applicant was
found guilty of all charges. The Honorable John C. Hayes, IIL, fsentenced Applicant to
imprisonment for life without parole for assault and battery with intenté to kill (count one of 99-

GS-46-1357), five years for possession of a weapon during the commission of a violent crime

(count two of 99-GS-46-1357), life without parole for armed robbery (count one of 99-GS-46-
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1358), five years for possession of a weapon during the commission of a violent crime (count

two of 99-GS-46-1358), and five years for possession of a pistol by a person convicted of a
crime of violence (99-GS-46-1359). All of the sentences were run concurrently.
Applicant appealed his conviction. He was represented by Tara S. Taggart of the South

Carolina Office of Appellate Defense on the appeal who filed an Anders brief. The South

Carolina Coutt of Appeals dismissed the appeal on April 25, 2002. State v. Victor Huntley, Op.
No. 2002-UP-298 (Ct. App. Filed April 25, 2002). The Applicant filed a Petition for Rehearing
with the Court of Appeals. The petition was denied on August 22, 2002. The remittitur was sent
October 3, 2002. ‘
PCR#1: 2002-CP-46-2050
On September 9, 2002, Applicant filed his first applicatidljl for post-conviction relief,
alleging he was being held in custody unlawfully for the following reasons:
1. State failed to provide Brady discover materials
2. Ineffective assistance of counsel

a. Failure to ask a witness whether Applicant was using drugs
b. Failure to object to Solicitor's final argument

Respondent filed a Return on December 12, 2003. Thereafter, a hearing convened on July
22, 2004, before the Honorable Lee S. Alford. Applicant was present and represented by Douglas

Gay, Esquire. Assistant Attorney General Arie Bax appeared on behalf of the State. After the

hearing, the PCR court denied and dismissed Applicant's PCR Application ‘with prejudice on

October 6, 2004,
Applicant filed a Notice of Appeal with the South Carolina Suprféme Court on November
19, 2004. The South Carolina Supreme Court dismissed the action on November 24, 2004. The

Remittitur was sent December 16, 2004.
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Current Application
In i’liS second and current application for post-conviction relief, Applicant alleges he is
being held unlawfully for the following reasons: -
1. After Discovered Evidence
"a. "State's Solicitor violated applicant's United States Federal Rights
Fifth and Fourteenth Amendments by denying and depriving the
applicant of a fair sentencing due to miscarriage of justice, procedural

Due Process and perjury testimony, were on two separate occasions
the state's solicitor misled the court."

Before this Court are the records of the York Count& Clerk ‘of Court regarding
Applicant's convictions, Applicant's records from the South Carolina Department of Corrections,
Applicant's prior PCR and appellate records, Applicant's cwrent PCR Application and
Respondent'sl Return and Motion to Dismiss. '

I8 FINDINGS OF FACT AND CONCLUSIONS OF LAW
Successiveness

This Court finds Applicant's second and current PCR application must be summarily

dismissed because it is successive to his previous PCR application. Courts disfavor successive i

applications and place the burden on applicants to establish that any new ground raised in a ,

subsequent application could not have been raised in a previous application. Foxworth v. State,

275 S.C. 615, 274 S.E.2d 415 (1981); Arnold v. State, 309 S.C. 157, 420 S.E.2d 834 (1992).

Section 17-27-90 of the South Carolina Code (2014) states:

All grounds for relief available to an applicant under this chapter must be raised in

his + original, supplemental or amended application. Any ground finally

adjudicated or not so raised, or knowingly, voluntarily and intelligently waived in

the proceeding that resulted in the conviction or sentence, or in any other

prodeeding the applicant has taken to secure relief, may not be the basis for a _
" subsequent application, unless the court finds a ground for relief asserted which, ;

for sufficient reason, was not asserted or was inadequately raised in the original,

supplemental or amended application.
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Under this statute, successive post-conviction relief applications are forbidden unless an

applicant can point to a "sufficient reason" why new grounds for relief were not raised or were

not properly raised in previous applications. Aice v. State, 305 S.C. 448, 409 S.E.2d 392 (1991).
Any new ground raised in a subsequent appl’ication is limited to those grounds that "could not
have been raised...in the previous application." Id., 305 S.C. at 450, 409 S.E.2d at 394. If the
applicant could have raised these allegations in a previous 'application, then the applicant may
not raise those grounds in successive applications. Id. The applicant bears the burden of showing
that the allegations could not have been raised previously. Land, 274 S.C. 243, 262 S.E.2d 735
(1980).

This Court finds that Applicant could have raised his current grounds for relief in his
prior post-conviction relief application. This Court finds that Applicant could have raised the
issue regarding the Solicitor's comments to the trial judge during the sentencing phase of his trial
in his first PCR hearing. Applicant has failed to present a sufficient reason why he could not
have raised the current allegations in his previous post-conviction relief application, and this
application Ifr1ust be éummarily dismissed as successive to the previous a;:)plication.

Statute of Limitations

This Court finds this application must be summarily dismissed fc')r failure to comply with
the filing procedures of the Uniform Post-Conviction Procedure Act. See S.C. Code Ann. §17-
27-10 to -160. S.C. Code Ann. §17-27-45(a) reads as follows:

An application for relief filed pursuant to this chapter must be filed
within one year after the entry of a judgment of conviction or
within one year after the sending of the remittitur to'the lower

court from an appeal or the filing of the final decision upon an
appeal, whichever is later. !

The South Carolina Supreme Court has held that the statute of limitations shall apply to
1

all applications filed after July 1, 1996. Peloquin v. State. 321 S.C. 468, 469 S.E.2d 606 (1996).
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The remittitur from Applicant's unsuccessful direct appeal was issued on ;October 3, 2002. This
Application was filed on October 27, 2016, which was after t}Je statut'ory filing period had
expired.

Summary dismissal of a PCR application is appropriate when the application is filed after

the statutory filing period. Leamon v, State, 363 S.C. 432, 611 S.E.2d 494 (2003). In addition,

S.C. Code Ann. § 17-27-70(c) (1985) authorizes the Court to "grant a motion by either party for
summary disposition of [an] application when it appears from the pleadings.. that there is no
genuine issue of material fact and the moving party is entitled to judgmént as a matter of law."
Therefore, this Court must summarily dismiss this application for Ap‘.plicant's failure to file
within the time mandated by the Uniform Post-Conviction Procedure Act.

Newly-Discovered Evidence .

Applicant also alleges newly discovered evidence regarding the Assistant Solicitor's
statements to the trial judge during the sentencing phase of Applicant's trial. This Court finds that
Applicant has failed to make a prima facie showing that he is entitled to relief.

A defendant requesting a new trial based on after discovered evidence must show that the
evidence:

(1) Is such as would probably change the result if a new trial was :had;

(2) Has been discovered since the trial;

3) gl(;ugarll?t by the exercise of d‘ue diligence have been discovered before

(4) Is material to the issue of guilt or innocence; and
(5) Is not merely cumulative or impeaching,.

Hayden v. State, 278 S.C. 610, 611-12, 299 S.E.2d 854, 855 (1983). ’

Applicant has not shown that the alleged evidence meets any of the requirements for
after-discovered evidence. Applicant has failed to state how the evidence is material to guilt or

innocence or would change the result if a new trial was had. Applicant has also failed to address
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why it could not have been discovered previously by the exercise of ;due diligence, as his
allegation concerns words spoken at the trial itself and could have been rlaised in his first PCR
application. Before a Court will hold an evidentiary héaring, the applicant must make a prima

facie showing that he is entitled to relief. Welch v. MacDougall, 246 S.C. 258, 143 S.E.2d 455

(1965); Blandshaw v. State, 245 S.C. 385, 140 S.E.2d 784 (1965). Because Applicant has failed

to make such a showing, this Court finds that this allegation be denied and dismissed.
CONCLUSION '

Pursuant to S.C, Code Ann. §17-27-70(b), the Court intends to dgsmiss this Application
with prejudice unless Applicant pré;/ides specific reasons, factual or legal, why the Application
should not b; dismissed in its entirety. Applicant is granted twenty (20) days from the date of
service of this Order upon him to show why this Order should not become final. Applicant shall
file any reasons he may have with the York County Clerk of Court and shall serve opposing
counsel at the following address:

Office of the Attorney General
" Justin J, Hunter, Esquire
" PCR Division — 16th Circuit
P.0O. Box 11549

Columbia, SC 29211 !

: h
AND IT IS SO ORDERED this é 22(" day of ;;Lvu o.t[y ,2018.

QLY

JorrE RS, Dawced D. /JNU
Presiding Judge
Sixteenth Judicial (IIircuit

\(O < \< , South Carolina ‘
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