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Summary of the nature of the case
This i-s’ a lawsuit brought by Margaret Mims (Mims), as guardian ad litem for her son, Edward
Mims (Edward). The complaint was filed against the Babcock Center, the South Carolina
Department of Disabilities and Special Needs and officials ofthds;e agencies in 2007 alleging
that alleging Edward susfaih‘ed physical iﬁjufies and was mistreated while u'ndef-their cafe.j_"he
éiréuit cburt_dismissed _the complaint based on issues related to timeliness of service And the |
_ application of S:C.Code Ann. § 15-3-20(B) (2005) and the Soutﬁ Carolina Sul;rem'e' Cé)uﬁ o
reversed and remanded the case for trial in 2012. 732 S.E.2d 395, 299 5.C. 341 (S.C. 201'2)'.' :
' Edward files this rﬁotion for partial_' sumrﬁary:judgment on his claim for negligence anci .gross
negiigence, with thé amount of damages to be deterfn‘ined by the jury at' th; trial on other igsues B
éontaiﬁed in his amencied cofnplaint. |
Statement of Facts

Facts x_‘elated tov-the DDéN Sysf&;m V ] | |

,‘T'he Center for Medicare and, Medi@ajd, commonly refe%’réd to as “CMS,” is the federal |
Medicaid agency res;.non's‘ible for the adrﬁiﬁisti‘aﬁon and oversight of the Medi'cai'd program.
Pashby v. Delia, 709 F..3d' 307, 314 (4th Cir.-2013). In South Carolina; the Debartmeﬁt of Héalth
and Human Services receives all Medicaid funds and it contracts with the South C-ar.ol.iriaA :
Dep.artment of Disabilities and Special Needs (DDSN) to operate residential programs -fbr' H
persons who have mental retardation. Doe v. Kidd, 501 F.3d 348 (4th Cir. 2007). bDSN is the
state agency that “has specific authonty over the state's ireatrr;ent and trainihg prpérams for .
people with mental retardation aﬁd related disabiﬁties.” Doe v. Kidd, 501 F.3d 348 (4" Cir.

2007). The State Director éf DDSN between 1996 and the time of plaintiff’s release from



confmemem was Stan Butkus: M. 0868. Defendant Kathi Lacy, the Aesociate State Director of
DDSN, also arrived at the agency in 1996. M. 0741. Lacy is responsible for writing policies and
assuring that they are followed, including compliance with federal laws. M. 0740 and 0746. She
1s also responsible for tracking data on abuse and neglect ane qnaiiry assurance. M. 1424.

Strict federal sfandards for the operation of ICF/MR facilities are found et 42 C.F.R. 483.800
“et. seq. These regulations requi:re the State and its p‘roviders to ;‘ensure that clients are not
“subjected to physical, verbal, sexual or psychological abuse or punishjnent.” 42 CFR.

483.420(a)(5). Fe’deral.law aiso requires the State to provide a choice of Medicaid providers. 42 |
'U.S.C. 1396(a)(23) DDSN must determine which home-based setting will meet the recipient's

| needs and it must “determine the services required because it must insure that it meets the needs
of the recipient and thet it places the recipient in tne least restrictive environment, as reqnired by
state and federal law.” Doe v. Kidd, supra. See, e.g., Olmstead v. L.C. ex rel. Zimring, 527 U.S. . |
.581, il 19 S.Ct. 2176, 1V44 L.Ed.2d 540 (1999); S.C.Code Ann. § 44-20-20 (2006). |

In South Carolina Code of 'Lawe Sections 44-20720 and-375 avstatenvide neﬁvork of local

boaids of dieabﬂities and special needs is establfshed. Young v. South Carolina Dept. of
Disabilitien and Special Needs, 374 S.C. 360, 491, 649 SV.E.2d'488 (S.C. 2007). Section 44-20-
385 describes the powers and duties of local boards. As the Supreme Court recognized in Young,

local DSN Boa:ds are:

[Tihe administrative; planning, coordinating, and service delivery body for county disabilities

and special needs services funded in whole or in part by state appropriations to the department
~or funded from other sources under the department's control. It is a body corporate in deed and
“in law with all the powers incident to corporation....

Id. at 491. DDSN “grandfathered” the Babcock Center as a local DSN Board and it receives

financial incentives not granted to other private providers. M.-0936. The SC Legislative Audit



Council Audit of DDSN states at page 3 that Babcock Center was not created by local ordinance,
but is recognized as a local DSN Board byiDDSN because it existed prior to the statutory
estab]ishjnent-oflocal DSN Boards. M. 0493. In 2003, Babcock Center was the largest provider
of these serviees under contract With‘.DDSN, with an operating budget of more than $41 million.
M. 0102. Defendant Judy Johnson is the Executive Directer of the Babconck Center. The most
-restnctlve facrlmes operated by Babcock Center are srmilar to nursmg hornes and they are called
.“ICF/MR” (Intermediate Care Facrhty/Mental Retardation) Doev. Kidd11, 351. F ederal
AMedrcald law requires that the State give persons who reside in institutions, mcludmg ICF/MR’s,
be provided the option of livmg in the commumty Olmstead v. L C 527U.S. 581 (1999)

When DDSN determmes that out of home placement 1s necessary “the client must be evaluated
by the department, and the least restrictive level of care'possible for the‘-client” must be provided.
- Doev. Kidd I]; Case No. 10-1 191 (4" Cir. 201 i). B

_ Facts related to Edward Mims.

| -Afte-r-providing care for Edward for27 &ears at heme his mother voluntaril); admitted

Edward to the Babcock Center on October 5, 1999 when she became ill. Affidavit of Margaret
Mims. M 2075 Prior to bemg adm1tted at Clusters,-the Babcock Center assessed Edward and

determined that he needs one-on’-one supervision:

To ensure that Edward does not rampage objects in rhismouth he also wonder at night
and sleeps very little this will warrant one-one accountability for Edward.” BC 4502

to 4511 and 424 to 425.
(“BC” refers to Babcock Center records which are attached and are referenced in the Affidavit of

Margaret Mims contained at M. 1530. Records with the prefix “M” refer to records contained in

the six volumes provided to the Court on May 24, 2013.)



Almost immediately gﬁer his admiséion to Clusters, despite Edward’s plan ofcare-
requiring one-on-one supervision, he was the victim of frequent “unexplaihed inj:uries.” Just a
month after his admjssion to Clus-ters, on'November 6, 1999, Edward had “... bruises and scratch
marks on his neck.” M. 2060 and BC 894. On November 20, 1999, he sﬁfferéd “a bruise on his
right arm.” BC 2355. By the nex£ day, there were “scrgfch marks on fhe right side of his neck.” -
BC 23 54 aﬁd 2356 fwo months after admission to C]uét_ers, he was “hit in the face with |
openhanded slép by 'andthef r'es.id.e.nt and tféated at e.rﬁerge'ncy room.” | |

Edward’s hahd was injured, repoﬁedly,ﬁoﬁ another client running over it with a
wheelchair, on March 10, 2000. M. 2061. A body audit i April documented. “old marks on his
knées,” which had never befdre been docurnen'ted. BC 1804. On May 5, 2000, he suffered
injuries té hjs lip- and shoulder with abrasions. ‘fOld_ bruising” wag ﬁo‘ted both kqees, his hip and

- his back. But; staff 'wr,ote: “No areas of concern.” B‘C’ 2363. (Emphasis added.} These bmisés
were still ﬁsiﬁl%-on May 26, 2060. B¢ 1 803._ They were still present on June 9, _16, and 23 |

| 2000. BC 1306 to 1808. By July 4, 20_00, recbrds document that Edward’s right shmﬂder was |
bruised, with abrasions. BC 2372. Also in July, Edward was fed tomato juice, despite lﬁs chart

' not‘iné aligrgy to tomato products. BC 3199. Op July 11, 2000, Babcock Cehter_ records ;how a
“deep purple brui’se on Edward’s lower lip”that was still visible Aon July 16, 2(500. BC3199.

Two days 'after the injury to Edward’s lower lip, he was taken to the emergency room
with vomiting and abdominal pain. The July 18 Nurses Notes document “several old bruises

_ noted to left outer aspect of upper arm brownish/yellowish in color, right upper back near
should'e_r blade right lower baék and right side of hip..” BC 3199 and 3211. Edw#d was again

taken to the ER for.vomiting and dehydration four days later, on July 22A, 2000. Exhibit 4 and BC
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3197. He was proyided with hydration via IV. The next day, Edward returned to the ER because
he continied vomiting. Exhibit 4. BC 3194, 3 195and 3197,
On August 4,2000, a late entry by a .nur'se reported al“red area left shoulder collar

" bone...” BC_ 3192. Two days later, Bdward had “‘two scrapes on back and abrasion on right
A | knee}’r BC 31 92 See also M 2363. Cn August 8, 2000, EdWard was again admitted to ‘_the ER .

| for nausea and vomiting. Brihiblt 4, T-hree days later;'Babcock Center records report a“_dime

: Size” of “plnk tissue”'on'hjs_right knee and a reddened area on his lower b'acl(. BC 3"_l9] and |
~2066. | - N | |
Babcock Center Nurses notes from August 13, 2000 report “abrasrons on both of chent S
| knees heahng .as are old areas on his back ” BC3191 and’ 3356 Later on August 13 2000
'> Edward was beaten by Babcock’ Center employee Carl Anthony. M. 2053 Babcock Center

. records ﬁom the mormng aﬂer the assault August 14 2001 reported that Edward had a “brutsed

- red nght eye lid and under nght eye ear scratches under his neck, rt and left side and on hlS

.' back.” M.2063. See‘also 2065. By this timer Edward had lost twenty five percent of his body

| werght since adrmss1on in October 1999. He welghed 109 pounds when he leﬁ his mother s
home but l’llS welght had dropped to 81 pounds. BC' 4502 Two days after bemg assaulted when

j anurse tried to examine Edward s wounds, he “started gagging and almost vomlted’_’...” BC
3201. His “eyelid remained dark red and the scratches on neck, sides weéie also red.” BC 3201.

‘These bruises, scratches and scrapes were still visible on August 20 and 27 2000. BC 3201 -and

- 2367. Edward was agam admitted to the ER with nausea and vomttmg on August 29, 2000.:

Exhibit 4.

It is notable that the State Ombudsman was not notified of this assault until 2003. M.



2103 and 2075. Ina letter sent to Defendant Judy Johnson, the Ombudsma.n substantiated that
- proper superr/ision had not been' provided to Edward and that this abuse should have been
reported to the Ombudsm’an’s.Ofﬁce when it occurred. M. 2075 and 2103. The Ombddsman’s
report states that the incident was reported to law enforcement and that the Babcock Center
employee was com'icted but the only evidence of a report being made to law enforcement was
- that of Edward s mother contacting the Office of the South Carolina Attorney General M. 2099
“ to 2101. Anthony was charged on October 4,2001 and he pled gu11ty to simple assault and paid
~ afine of $225. But thrs conviction came at a high price to Edward and his mother After Mrs
Mims contacted the Attomey General s Office asking for an investigation, DDSN falsely"
informed the Probate Court and the court-appointed GAL that Edward was not being cared for»at
| home and that he shou]d be mvoluntanly commrtted to the custody of the Babcock Center,
, Vpreventmg his drscharge from Clusters. M. 2038 to. 2041 _
Less than three.weeks after Edward was assaulted by Carl Arrthony, on September 4,
2000, Edward’s mottrer unsuccessthlly attempted to bting him home from Clusters. BC 2368.
. ” Nine days later; Carl An'thony was terminated t)y the Babcock Center on September 13; 2000,
.’Ihe next day, Edward had bruises and scratches all over his Body that were not self—inﬂicted. M.
2098. According to Babcock Center records, Edward suffered “Multiple purple elongated lesion
| bilateral chest wall, nect(, posterior ear, righteye lids and wrist and few scratches also on chest
wall.” BC 3356. These mjun'ee were unexpl-ained. There is no evidence th.at these injuries or the
terminatiorl of Carl Anthon}t was reported by the Babcock Center to law enforcement. The log
_ meihtained by Edward’s Babcock Center one-on-one caregiver simply states: “Edward has

scratches and bruises,” without mentioning the cause of these injuries. The bruises on his back,



upper thigh and knees were so severe, they were still visible a montn later, on October 13, 2000.
M. 2067. | |

As if none of this had happened to Edward and although he had lost 28 pounds, nearly a
quarter of his body weight, in one year and he had repeatedly been taken to the_ ER, on October
24, 2000, the Babcock Center annual report states that “Qverall, Edward’s health has been

essentially stable thrdughout the year.” He remained on one-on-one acc'ountability. -BC.3220. .

Then on December 2, 2000, Edward was taken to the ER for an X ray of his swollen
hand M. 2 126. On January 14, 2001, Babcock Center records document that Edward was
“Scratched by another client..." BC 1654. The next day, Edward was taken to the ER to evaluate |
an injury to his right eye. M 2127. The following day; an unexplamed bruise mystenously
appeared inside his right thigh. BC 2059 and 1654. |
On January 16 2001, Edward was noted to have a bruise on hrs nght tthh BC 885. One
- week later on January 27 2001 Edward’s mother reported scratches on his scalp “Six linear.
. scratches noted over r temporal area of skill, 14 on the r side of the crown, 4 on the | ternporal, 1
over the rearand ] at lnner __ ofr eye'.”:BC 1654. On March 1, 2001,;there was a blood clot
on the right side of Edward’s nose, near his eye. BC 3189. This injury was again examined on
March 4, 2001. BC 3189. Four days later, there was'an unexplained “seratch right upper leg
approx 3" long, tlnin"’. BC 3189. This injury still visible on March 10, 2001. BC 3189. Edward’s
penis was bruised, scratched and bleeding on March 19,2001. BC 3274. Babcock Center nurses
notes dated March 20, 21, 22, 23 and 25. M.2062, 3190. -

Babcock Center records dated March 25, 2001, document that Edward suffered ‘

unexplained injuries to his scalp, an “old red mark” on right flank. This time, there was a white



blistered area on his forearm and a scratch on his right thigh. The nurse reported “Dark area from

old scratch on | side of penis. 3" light scratch onr thig}i. Black line in nail bed of r gt toe.
Questionable whitish areaJust to r of center of nape ofneck 7 BC 923. Two days later, it was
reported on March 27, 2001, that Edward was scratched under his right eye and beside his nose
by another client. BC 3190 and 3333. This happened again on April 1,2001. BC 3190.

-On April 3, 2001, Mrs. Mims wrote to DDSN requesting that Edward be discharged from
the Babcock Center M. 2075 and 2104. In response the Babcock Center and DDSN terminated
Edward’s weekend v131ts to hlS mother’s home. M. 2076 and BC 3238. Then on Apnl 16 2001,
DDSN filed a Petition for Judicial Admission to DDSN with the Richland County. Probate Court,

informing the Court that:

Edward is fragile and carries d1agnosrs of cerebral palsy, seizures, hypertension,
esophagitis/erosion disease. His mother is in poor health and is unable to care for him

~ since she has limited means and resources.

M. 2105. The abuse of Edward Mims continued unabated at Clusters Just two days after DDSN
ﬂled its Petition for involuntary commitment, on April 18,’ 2001 , Babcock Center records show
| t_hat"Edward had a “lacer'ation to top of head ..dried blood noted to__ also 1 side severa_l'dark red
 areas noted.” BL 1656. Records trom April 1 9, 2001 document“wound to tor) of head ...S0me ‘_
bruising noted.” BC 1656. |

Edward was examined and assessed for the Probate Court proceedings by Jane
McCausland, a masters level DDSN psychologist. M. 2107. Ms. McCausland reported that she
reviewed “his working chart as well as interviewed his QMRP;, Mr. Kevin Wise.” She
determined that Edward was:

a 29 year old Caucasian gentleman who carries diagnoses of Profound Mental
Retardation, cerebral palsy, hypertension, a seizure disorder, esophagitis/erosion disease,



pica, and, additionally, he is self-abusive. Because he has only one kidney, his water
intake must be monitored-to prevent toxicity. He is currently on a number of medications
which require close monitoring as well...He is nonverbal and assumed a fetal position
during my interview with him. All attempts to obtain any response from him were
unsuccessful. (Emphasis added.)

M. 2107. Her report states that: “Mr. Mims has made some progress since he was admltted n .
1999 and that “he appeared to be well cared for.” 1d. Ms. McCausland determined that Edward
“continues to need physical care and -habilitation for services such as those provided by |
SCDDSN.” M. 2108. She advised the Court that Edward should “remain in a facility where such
service needs can be assured” and that he was recelvmg one-on-one superv151on

Because of Mr. Mims’ 51gmﬁcant medical problems self-injurious behawor and his very

limited ability to care for himself, it would not be in the best interest of Mr. Mims for him
to be left unattended. Indeed, he is on one-on-one care at Clusters.

Id.

- Mrs. Mnns 1nformed the court-appomted GAL that Edward was rmstreated at Clusters.

M. 2039. But Babcock Center employees at Clusters and legal counsel for DDSN told Edward’

o GAL that he W was “anxious when he returned to Clusters after his weekend v Visits’ a_t home because

he was being abused or neglected by Mrs Mims..” M. 2040.
Even while DDSN’S mvoluntary commitment Petition was pending in the Probate Court,

on May 26, 2001, Babcock Center staff “reported client had scratched self under r eye. Small

amount of bruising noted.” BC 1657. Exactly one rri‘onth later, on June 26, 2001, the same date

 that Edward was committed. to the. custody of DDSN by the _Probate Court,__he was found to have
“purpleness on elbows.” BC 3829.-_

Mrs. Mims’ affidavit corroborates the testimony and affidavit of the GAL: “Employees of
the Department of Disabilities and Special Needs told-lles about me to the Probate Judge at the

2001 hearing.” M. 2076. Mrs. Mims was told by DDSN that if she did not agree to the



involuntary commitment: “they would terminate my weekend visitation with Edward.”‘M. 2076.
Mrs. Mims testiﬁed in her deposition that: “I-was afraid that if I didn’t sign this, I wouldn’t see
Edward again.” M. 1538. |

In return for Mrs. Mims signing the order of commitment, Edward’s visits homes were
restored. But he contiooed to come home “with bruises and other injuries from Clusters.” M.
2076. On joly 3, 2001, the same date that the Probate Judge signed the 'order of irrvoluhtary :
commitrrrent, Babcock Center records documented that “Edward has old bruise on his upper
arm.”. BC 3864. On Juiy 38,2001, “redness on his neck” was documented. BC 3828. The records e
state “Edward has the same marks redness on hrs neck. Only redness on neck, no other marks
BC 3828. Then on July 12, 2001, Babcock Center records document: “mark on left upper arm
and old marks on back.” BC 3863. July 15, 2001 records note that ther_e were still “Red marks
on neck.” BC 3864. The following day; Edward t’vas “... scratched by another client.” The nght
_ side of his nose had a 1/4 inch scratch with “blood oozing” BC 1660. By the next day, Juiy.'17,

2001, he had a “red. brulse on back ” BC 3837. Two days later there was a “Mark on side of

. nose mark on hrs back.” BC 3831. On August 19,2001, there was a ‘yellow1sh color on leﬁ srde

of breast and right.” BC 3571. These “yellow spots™ around both breasts were again reported on
August 21, 24001, with old bruises. BC 1661.

On September 3, 2001t “Edward slipped while being given a shower.” BC 3799 and
1661. The accident report stated that Edward fell on ﬂoor of the shower and “hit his behind.” BC
3796 and 1662. Two weeks later, a leg injury was “investigoted” by Babcock Center staff, who
“eXplained” the injury as.bein.g “Caused by socks and/or shoes.” BC 3798.

On October 3, 2001, the SC Attorney General obtained an arrest warrant for tﬁe arrest of
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- Carl Anthon;/. The Attorney General’s Office affidavit stated that “Carl Anthony did
knowingly and willfully strike or hit Edward Mims about the head.” But, Anthony was
allowed to plead guilty to the misdemeanor of simple assault and he was fined $2-ZS. No action
had been taken by Babcock Center or SCDDSN to attempt to prosecute Anthony.. Mrs. Mims
- herself persisted n prosecuting case through SC-Artomey General’s Ofﬁce' and the arrest warrant
was not issued for more than a year after beating. M. 2076. On November 13,2001, Mrs. Mrms
wrote to‘Artorney General Condon pleading with him to return Edward to 'her home: -
* What happen to Edward Mims now, Edward & my nght have been taken away from
Edward and L. Please Mr. Condon, let my-son come back home. I’'m afraid what going to
happen to my son at Babcock Center. Edward can’t talk but I know my son...Went (sic)"

" he comes home Edward doesn’t want to go back with them to Babcock Center Edward
" know that I love-him and that I will take car¢ of him. :

M.2113.

On Decernber 3, 2001, Edward was taken to Lexmgton Medrcal Center where his hand
was x rayed because it was swollen M.-2126. A photograph taken on December 3, 2001 show a
red lash mark across h.lS face and on his shoulder. M. 2056 and 2057. .Babcock Records noted an
“old bruise llght yellowvin. color.” BC 3184. ‘Nurses notes indicated that his necl( had been
seratched. scratch on right side of neck. There was also “bruising r middle finger.” BC 3188. o
Staler’nents from staff on December 2, 3 and'4 deny there being any marks on Edward. BC 1638
to 1643. |

Babcock Center records document that Edward was assaulted by another client at the
workshop on December 16, 2001. He had a “possible comeal abrasion” which was treated at '
Lexington Medical Center. BC 3308. The bod)./ audit reported “No new mark & bruise on .',

Edward. Red bumps on his top back & right eye is bruise.” BC 3778. On December 19, 2001,
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there were red marks on his back ar.].d above his right eye lid. BC 3234. Two days later, on
December 21, 2bor, Edward had a scrape on his left hand. BC 3280. In addition, Babcock
- Center recordsl'documen‘t “Old -blood on his sheet.and shirt. - Sm dk“redscrape noted on | hand."’
- BC 1664 and 45:84
On December 27,2001, DDSN responded to the letter Mrs. Mlms had written to Artomey :
: General Condon refusmg to allow Edward be dlscharged from the Babcock Center No -
i alternatlves were provided, except to remam at Clusters Lois Park Mole DDSN s. Dlrector of
Government and Commumty Relatrons wrote to Mrs Mlms | |
I understand that Edward has profound mental retardation, cerebral ;lalsy and several
other severe and complex medlcal conditions. He is medically fragile, takes a number
of medications and requires close monitoring and assistance...All parties agreed that -
Edward’s significant. special needs and complex medical conditions required more
staffing and supervision than any one person could possibly provrde No one person
can: do it all to care for Edward. : : :
“.M 2117. This letter states: “We understand that you wish it were possrble for h1m to hve at’ home .
E _agarn ” Id DDSN deterrmned that “several dlfferent people have to be awake and around him all ,'
.the tnne ” 1d. But the end result was that DDSN determmed that “Edward needs to stay at’
~’ ‘ Babcock We want what s best for hnn too, and to, work wrth you » M. 21 18.

' OnlJ anuary 6, 2002 Edward was found to have a red mark on left srde of neck” and he
has “red bumps on back Also there were red mark on his left arm. BC 3784. The next day,
“3n long old red scratch noted r side of neck” appeared. BC 1664 (Agam noted on J anuary 12. )
On January 16, 2002, Edward was treated in the emergency room for abrasions and contustons

after bemg beaten with a belt at the Babcock Center He had “abrasions over entlre body on

3 anuary 24, 2002 and was taken to Lexington Medrcal Center for evaluatron ‘M. 2128 and 2]30
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According to Babcock Centet records, Edward had 27 marks noted over his body. Some of the
wounds were “red in color,” but the wound on his right upper shoulder'was. “purple in color..”
BC 1644 and 1665. Edward was beaten with a belt b).' another client on January 24, 2002: BC
<.1 644. Hc had whetps on his back and arms, with marks on his left and night thighs. BC 1644.
* There is no evidence that this assautt was reported to law enforcetnent.
Two wceks Iatef; records reported that Edward “slipped on some water that was left on’
floor frdm where another residertt was mopping.” BC 1665 and 4562. On'Feb_rdary 4, 2602,
Babcock Center records report that Edward “fell” but that the injury was “healing well.” BC
3185. Four days later, staff repdrted that Edward injuredthe back of his head when he hit the
floor falling off a chair. BC 4564. Later in February, Edward he was treatcd at Urgent Care for a
.contusion of his right hand w1th “discoloratiAon and bt'uisirtg on his first and second fingers of his
' nght hand .They are not sure whether he mjured it or hit his hand ? BC 3275 M. 2131. Nurses
>notes mdlcate that “results are from Edward swmgmg his hands and hit his hand on the door
.resulting in the bruise ” BC 3185.On March 3, 2002, Edward suffered “two long scratches on
middle of nght side of neck »BC 3792. These scratches were still v1$1ble a week later BC
31 86 |
On March éO, 2002, Edward was hansfeﬁéd to-Kerisington ICF/MR and that same
month, Dr. Butkus requested that his internal audit department “review several areas of
| Babcock.” M. 0103. |
D.T., a resident of Babcock Center’s Wire Road ICF/MR, was not taken to the h.osp.ital
for nearly 12 hours after an employee threw scalding water on him. M. 1920. The injury was not

reported to law enforcement until the next day. Id and M. 2040. In May of 2002, another
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Babcock Center client at Wire Road ICF/MR was beaten with‘a belt by a 16 year old, the same
perpetrator who beat Edward with a belt. M. 0078. This abuse was reported in an article
| published' in the Wall Street Journal. “Disabled People Find Group Homes Can Be Broke, Too:
That Dam Boy Got Me.” M. 1982 According to federal surveyors, a 79 year old victim at Wire
~ Road ICF/MR (M. 0075) was raped at the facrhty by the same teenager on or about June 13,
2002. M. 0079. On July 21, 2002, his finger was broken and Babcock Center records document
that _he'w'as beating on the walls and saying “I want out of this hell home” and “I pray to J esus to ,
. send me to heaven or hell.” M 0081. Tbe elderly gentlernan was admitted to the hospital wrth an
unexplained broken arm on November 18,2003. M. 0075 to 0077. (Immediate Jeopardy was’
| declared at Wire Road ICF/MR during a federal investigation conducted onDecember.Z, 2003.
M. 0088) | | R
At first, fewer injuries were reported after Edward Was moved to Kensington but
problems were again reported in August and November of 2002. BC 1106 and 1107. In
- December 2002 CMS reqmred the South Carolina Department of Health and Human Servrces to
mvestrgate allegatrons that had surfaced concernmg neglect abuse and misuse of funds at tbe
Babcock Center Incorporated ” M. 0100 and 0103. On January 8, 2003 Edward’s head was
pushed into a coffee table. BC 1104. A week later, Edward was taken to the emergency room
where it was reported that he was unable to. sleep and was “holding his hands to his eyes” and his.
blood pressure was high. Exhibrt 4 and M. 2132. |
Mrs. Mims continued to insist on body audits being conducted when Edward came home

on the weekends and when he returned, SO as to protect herself and Edward from claims that he |

was being injured at home. M.2077. The Babcock Center complained that body audits that had ) ' E
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beeﬁ requested by Mrs. Mims were a vioiation of Edward’s rights. Id.

On February 28, 2003, a CMS repoﬁ documented that Kensington failea to meet federal
requireme_nts for énsuring thaf allegations of mistfeatmem, neglect and abuse, as well as injuries
| from an unknown éource, were reported appropriately. M 0048 to 0062, see pages 0055 to 0056.
During this investigation at Kensington-,"a 4client was found to have unexplajnéd brﬁises to both
knees, a scraped elbow and hands and a.swéllén and tender right arm. Id. at 0055. Another client
had suffered a patelia fracture which resulted__from‘a fight with aﬂotﬁer client. Altho#gh 'federal
regulations required an investigation to be g:‘ompléfed within five days, no report was issued for

twenty—six days. Id. at 0056. In this report, CMS documented that Kensington failed to pfovide .

- appropriate behavior supports for one of Edwé_rd’s house mates who had a history of sexually

deviant behavior. Id. at 0058 and 61.

On May 20, 2b03, Edward. was found toﬁave a _“long red Scrétch mark”, _whjch éx_tended |
from the left si'dé qf his mouth to fhe side of his cheek. BC 1110. ﬁe was taken to the emergency
room on July _26, 2003. A week later, Edw_ard was hit by é.nother client'oﬁ the leﬁ side of his
head at Kensington, th'e same client who had pushed h1m into thé coffee table. BC. 1109. Qn -A _
August 8, 2003, thJs sa'me client pushed EdWard_into_the wall at the Babcock Centéf workshop,
resulting in a “scrap on hlS left hand.” M. 2b68. |
On July 6, 2003, a Clusters resident _(the campué of six houses where Edward had lived
~ and was beaten with a Belt) was fpund to have ‘;large ébraéions/bmises on his chest’; that were
“caused by a belt or wire loope;,d object” likea fly swatter. Mr. 0158. The client was assigned 1
on | supervision at the time the injury occurred, but no one could explaiﬁ ‘how t'h'e"i-nju‘ry

occurred. Id. An “Investigation of Injury” dated August 8‘, 2003 reported-“s'cfatches on top of left ‘
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hand caused by H 107" from being pushed mto a brick wall. M. 2069. This report states that he

will be momtored at all times while around thrs client. Id.

DHHS released its audrt of the Babcock Center in October 2003. M. 0100. The audlt

| reported a “lack of policy to define and require the reporting of serious resident- -on- resrdent abuse
to external authorities.” : ld. Allegations' of abuse, neglect and exploitation were not reported in - .
ICOmpllance with state law and DHHS found that Babcock Center failed to ensure adequate |
. staffing to supervise residents. Id. Corrective action plans were not followed and ﬁnanclal |

' rmsapproprlatlons were. reported Id DHHS reported that “The statistical analysrs revealed the
number of def iciencies and violations from 2000 to the present ” M. 0104 DHHS reported that
. 1t had paJd Babcock Center more than $1 rmlhon for empty beds. M. 0111. The audit found that
on‘e-onfone superv1sron for persons a351gned consrstently being provrded M. Ol 13. The audrt
. requ1red to have'a physrcran or other quahﬁed mdrvrdual annua.lly revrew the need for one-on-
one services. M Ol 14. Two out of five cases mvolvmg abuse and neglect mvolvmg msufﬁcrent
~ ‘staffing levels and supervrs1on of staff were substantrated M 0124
CMS 1nspectors arnved at Clusters the followmg month. On November 4,2003, while
: the federal surveyors were inthe burldmg, a staff member assrgned to provrde one-on-one
supervrsron left the cl1ent unattended to take four telephone calls in one hour. M. 0158. Ile told
the surveyor “Well there are a lot of ﬁghts ” 1d. Another chent was reported to be assaulted at’
Clusters because he frequently was “in the wrong place at the. wrong time” and “Thrs often times
resulted in hrm bemg assaulted.” M. 0160. The employee reported that “The home had been
running on bare mlnrmum staff, and the one on one requrrement for two clients resrdrng ln that

home could not always be mamtamed ” M. 0160. When asked about a chent who was bemg
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targeted,the employee reported that “we all fall into the mind trap of saying, oh, that’s just

: [Client #5's name].” At Clusters House B, the faoility was understaffed on 20 out of 31 shifts. M.
: 0] 62 The al]egatlon that the Babcock Center failed to report and protect clients from repeated

: beatmgs was substantiated. M. 0164 to 0167.

Fmally, in November of 2003, one of the six- bnrldrngs in the Clusters campus of horrors
was closed when Babcock Center failed to correct deficiencies found by CMS. Immediate
Jeopardy was dec]ared by CMS due to Babcock Center failing to protect clients from harm. M.

- 0064 to 00. These denciencies cited by CMS inclnded, in panicnlar, Babcock Center’s faiture to
provide one-on-one supervision to clients deterrnined to need that level of supervision M. 0068
CMS also found that staff at Clusters was not properly tramed and that staff had failed to report
~ suspicions of “abuse, neglect or injury to clients and trends that may be indicative of
v1ct1mlzatlon M. 0069 That same month, deﬁc1en01es were discovered and reported by CMS at
) another Babcock Center facility, Bruton Smrth Group Home M. 0072.

In December 2003 CMS determmed that Babcock Center slda Lane Commumty
} Re51dence was not in comphance w1th federal standards for pafucrpatlon in the Medicaid
. program. M. 0084, Immedlate Jeopardy was again, declared at Wire Road ICF/MR that same
, month M. 0088 and 0093 CMS determmed that Babcock Center failed to “provide services
»necessary to prevent physwal harm for all clients.” M. 0093. On December 9, 2003, CMS
reported that Wire Road was “The second Babcock facility to receiye a notice of termination.”
M. 0096.

A 2004 memorandum issued by CMS reported horrific abuse and neglect of Babcock.

Center clients living at Clusters ICF/MR. M. 0150 to 0163. One client was stabbed iri the neck
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with a pen and many clients were bitten, one requiring seven stitches. M. 0155. The merno
reported a lack of documentation of i 1nJur1es from an unknown source, mcludmg a swollen jaw V
and ankle and a “big blue bruise” found on a client’s foot. M. 0152 and 0152. The memo
reported clients being kicked in the mouth by another client, being_kicked ,cansing abrasions, and
clients hitting and scratching other clients. Many other incidents of other “ciient-‘to-client o
aggression” occurring between NQVemb_er l,. 2602 and November 4, 2003,‘wh‘ile tbe federal
surveyers'were there: M. 0 154. All 29 inctdents documented while federal surveyors were at
Clusters “resulted in injuries to the victtm.”. One client exbibited 249 nhysically aggressive
mcxdents mcludmg biting, klckmg and pushmg other clients. M .0157. One of'these mcxdents
reqmred 8 stitches to close the forehead of the victim. Id, A staff member adrrutted not reportmg |
an altercation for ten days “beeause he was scared due to the staﬁ“ member $ position within the
residence.” Id. Another staff member disclosed on her exit interview a staff member hlttmg a
client with a wooden papen towel holder. M. 015 8 |

In March of 2004, Defendant Butkus é‘got a commjtment from the Babcocl_< agency, spoke
with Ms. .Johnson_and the Board, to reduce the capacity by 25 percent over three years, because I -
felt that they had too much on their plate to manag'e.”‘M. 1421. This reduction was based on
trendmg data “that Kathi Lacy oversaw, how they were doing 1n dlfferent program areas.” M
1422 On Juy 27, 2004 Edward was taken to the hospital with “ant bites all over.” Exhlblt 4.
The ants were found in his bed. According to Defendant Butkus, this was the “type of thing” that
Defendant Kathi Lacy was responsible for being aware of and tracking. M. 1376. Butkus said
this event was “problematical.” M. 1377. Then, just three days later, Edward suffered a cut on his

lower back and he arrived home for his weekend visit with his hair matted. M. 2093. BC 4888.
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Babcock Center record_s state that Edward fell out of his chair and hit his back on an air
conditioner. Id.

Less than one month later, Edward’s roommate, Billy Cothran, choked at Kensington M.
2093. Although he was on a mechamcally altered diet, chunks of cheese toast were found in his
trachea. Id. After his death CMS declared Immedrate Jeopardy again at Kensington on October
13,2004. M. 2146. CMS found Kensington to be understaffed, staff to be poorly trained and that ..
the Babcock Center failed to thoroughly investigate the death. 0199 and 1983. See also report of
survey conducted October 12, 2004 at M..0211 to 0217. Page M. 0195 contams areview of
behavroral data of Mr. Cothran See page Wall Street Journal article re Billy Cothran. M. 1983.
This report documents that he was assaulted by other clients at Kensrngton “atarate of 3 to 4
reported attacks per year.” M. 0196. The records reviewed include'd 18 mcidents of “mostly
unknown cause,” including carpet burns, scratches bl'lllSCS and a cut above the eye. M 0196 and -
0197 As Mrs. Mlms and the mother of “Madrson” had done, Mr. Cothran s farmly attempted to
- move hnn out of Babcock Center, but he died at the facility just four days before he was
supposed to be moved Madzson at 655. M. 1983 and 1987. | o

On October 28, 2004, Edward was taken to the doctor with “redness around left eye since
yesterday morning.” Exhibit 4. ,Qn November 2, 2004, Edward’s doctor noted “Mild bruising” |
around his left eye]id. Exhibit 4. According to swom deposition testimony of Defendant Butkus:

And in the fall of ‘04, the trend line still- was not good for the agency as a whole on

quality. So what I did was I met with the Board and said we have to reduce by 50 percent.

We have to go from 634 beds to 317 beds in 18 months, and that’s what we did.

When i Inspectors returned to Kensmgton 1 November 23, 2004, they found that the

facility still did not comply with the Life Safety Code. M. 0215 and 2151. CMS found
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Kensmglon 1o be in a state ofdrsrepan with holes in the walls and 22 work orders that had been
submitted in September not bemg completed. M. 0206 and 0207 Defendant Butkus testlﬁed that

he made a decision to requrre Babcock Center to downsrze by 50% on or about December 15”‘

12004 When asked about the Babcock Center ICF/MR facrhtles being out of comphance Butkus

said “We knew that we were not satisf ed wrth the level of quahty at. Babcock Center as Babcock
Center Any of the res1dent1al ‘programs we were not sat1sﬁed in.” M. 1446. Butkus admitted
having respon31b111ty for the problerns at the Babcock Center and described lns. decrsron to
downsrze Babcock’s res1dent1a1 program as ‘takmg action to correct a srtuatlon that he d1dn t-
thmk 18 acceptable ? M 1448 He found the situation at the Babcock Center ICF/MR facrlmes
was ‘unacceptable ” M 1449

OnJ anuary 18 2005 Carolma Medrcal Revrew (CMR) 1ssued its report ofi mvestlgatrons - |
~of Babcock Center ICF/MR facﬂmes M 0209 CMR concluded that |
In con31derat10n of revrew ﬁndmgs CMS cannot prov1de assurance to DHHS that _
Babcock Center, Inc. Is meeting the minimal condmons of participation.in the Med1ca1d o
| _program as requrred by federal regulations. : S -
R M. 0214 ThlS survey was conducted to follow up on the surveys conducted by CMS dunng the
fourth quarter of 2004 Id CMR reported “There is no comprehenswe set’ of pohcles and.
‘ procedures for the adrmmstratlon of programs and other aspects of busmess 7 M. 0210 There
was no evrdence of follow up on abuse and neglect files. Id. Staff had not been tramed as
frequently as 1ndlcated by. admrmstratlve staff. ld Hannful chemxcals were found in the ICF/MR
facilities ¢ unlocked and accessrble to re31dents throughout the program cratmg potentral hazards
within the homes.” M. 0212 Approx1mately half of the facilities were “in need of major

repairs...” M 0212 Home had holes in walls and ﬂoonng Id. Of srgmﬁcance 1s the finding that
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“Residents who had what appeared (0 be widely disparate care needs were observed, pamcularly
..Kensington I and Kensington II...” M. 0213. Homes were being “reclassified without
documentation of client needs assessnlent for appropriate placement and in consideration Qf fire
and safety standards.” M. 0213. Sanitation was “compromised throughout the-locations...” Id.
The Director of DHHS sent Defendant Johnson a letter stating: "‘Based on the ﬁndings olc
‘this limited scope review, I am concerned that the deficiencies noted may be mdlcatlve of more -
pehvaswe problems at Babcock. 'Specxf ically, I am most concemed about the l'ack of evidence of
ongomg active treatment for clients ” M 2153. The DIICCtOI' sent a letter to the Reglonal |
Admlmstrator of CMS mforrmng that federal agency that “As a result of the ﬁndmg in the report .
- CMR was unable to prov1de us assurance that Babcock was meeting the conclmons of |
parhc1pat10n as reqmred under the federal regulatlons 7M. 2156.
~ On March 8, 2005, DHEC cited Kensmgton for fallmg to correct deﬁmenmes M 2094 '
and M. 2161. Accordmg to CMS Kensmgton was decerttﬁed on Apnl 29, 2005. M. 2054. The
—Duector of DHHS sent Defendant J ohnson a letter informing her that a second follow-up v131t to.
Kensmgt_on'on Apnl 27, 2005 found that “the facility remained out of substant1a1 comphance
with requirements for pamcxpatxon in the Medicaid program and recommended termination
effectwe April 30 2005. M. 2159. The D1rector instructed Johnson to prov1de DHHS plans for
resident relocation no later tha_n May 2, 2005. 1d. He directed Defendant Johnson to notify all
responsihle parties via telephone and letter that their Medicaid agreement for Kensington ;‘has
been terminated due to your facility’s failure to meet the federally mandated Medicaid
barticipation requirements.” Id. Johnson was directed to post public notices “in visible areas”

throughout Kensington notifying the public that Babcock’s Medicaid agreement had been
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terminated and “that assistance will be made available for resident transfers 10 other part1c1patmg
facilitfes "M. 2160. But that certamly was not true for Edward and his mother’ s attempts to
discharge him contmued to be unsuccessﬁll DHEC also sent a letter to Defendant Johnson
mfomnné her that Kensmgton was found to be out of compliance with federal regulations and

* that participation in Medicaid was being terminated. M. 2162.

On May 3, 2005, Defe_ndant Johnson sent a letter to families A'of Keneington tesidents after |
calling them on the phone.on May 2. She informed famflies that “We have been directed to
begt'n planning for relocating the residents.” M. 2163. Contrary to the repeated fmdmgs of CMS
'DHEC and DHHS J ohnson mformed families that “There are no health, safety or accountablhty
1ssues mvolved.” Id. That was' s1mp1y not true. -

On May 27, 2005'Edwardeas found in his room with a 4 crn “gaping laceration’f on his
penis. M. 2124. He was treated at Lexington Medical Center ER where seven stitches were
reqmred to repan the wound M 2122 When Edward was exammed by the physician i 1n the ER, |
there was oozmg of blood from the wound.” Id The ER report states “They are uncertain how
the wound occurred.” Id. Accordmg to Defendant Butkus the responsibility for preserving
evidence and repomng the unexplamed injury was that of Defendant J ohnson M. 1399. The
Babcock Center ‘critical incident” report states that “Mrs. Mims decided to make a report to the
police department.” M. 2165. The unnamed officer called Kensington and said that he would
follow up “in a few days.” M. 2165. Asof June 2, 2005, there had been no follow up by the
police. Id. But, Defendant Butkus sent a memo to Defendant Johnson on June 1, 2005, five days
later, 1nformmg her that the Ombudsman and DDSN’s medical consultant Dr: Graeme Johnson

would be investigating Edward’s Injury. M. 2167. Dr. Graeme Johnson arrived on June 2, 2005
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\ _antﬂ found “a tew scalp scratches.” He reported that the nurse who examined Edward on the
night of the injury did not find blood or tissue under his ﬁngemails?” but he did not contact the
physician who treated Edward atthe ER or the sccial worker Who.ﬁled a report with the
Ombudsman. M. 2169. Edward was not wearing pants with a zipper and there were no sharp or .-
protruding objects in the area. Id. Dr. Graeme Johnson determined t}rat “it is unlikel-y that Edward

.Mirrr’s laceration was due to abusi\re or negligent management'.’; M. 2170. He determineti that
“tt 1s an unexpected problem that had no antecedents.” Johns-crl reported “He appeared to be ina .
caring, supportive situation when the laceratio'n occurred and appropriate care and follow-up had
'4 been provided...The evidence I have seen, the notes I-heve reviewed, and interviews I have
»co_nducted, lead me to a conclusion that it is unJikely that Edward Mims’s laceration was due to
abusive or neéligent rnanagement ” His report does rlot mention the declarations of Irnmediate

4 J eopardy, the public notice that DHHS reqmred Babcock Center to put on the door warning of

the termination of the facrhty s participation in the Medlcmd program or the prior findings that |
the_re was a re31dent with sexually deviant behaV1or living i in the fac1hty

- _ Defendant Lacy dlscussed this event wrth Defendant Butkus Aﬂidavrt of Kathi Lacy at
page 29. M. 00737 Despite the decision to decertlfy Kensmgton the fact that Butkus had
ordered Babcock to downsize by 50% and this i injury, Defendant Butkus made the dec1_sror1 to
oppose Edward’s discherge from Kensington because “the circumstances were still operatingthat

- led to the original invo]untary' admission. We hadn’t seen a change in her capacity.” M. 14_09; He

coulct not remember whether a home study was done before DDSN filed objections to Edward’s
discharge wittr the Probate Court. M. 1409. See also 1411. Butkus felt that Edward’s mother |

“couldn’t provide the level of care that he needed in the home.” M. 1411. This was because “she
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was working, she didn’t have a lot of resources, income was limited, things of that nature.” Id.
His assessment was that Edward “couldn’t get the care that he needed” at home. M. 1412. He
determined that staying at Kensington “was best for him,” despite having personal- knowledge of
the eonditions at Athe fecility. M'. 1413. Butkus determined “based on our professional
assessment” that Mrs. Mims did not have “psychological resources, certainly ﬁnanciallresoﬁrces”
to take eare of Edward. “We just didn’t think .that» she would be able to do that.” He testified tha’e '
“Iit wasn’t in his heSt invterest”‘to he discharged from Kensington. M. 1416. Butkus’ decision was
that it was in Edwérd’s best interest “To stay in the —remain in the involu_ntary status and stay
where 'he was.” M. 1419 and 1420.

Defendant Lacy actually attended an emergency Probate Court hearing held in Probate

- Judge Amy McCulloch’s chambers‘ on ; Sunday afternoon for the purpose of opposing his
' discharge. Id. at page 31. M. 0759. After the hearing, DDSN”s nuree 'weiS sent to the home of
Edward’s mother and found the “home environment being in good shape and that “Mrs Mlms

| appea:ed to be a very caring and loving mother, that Edward seemed to be getting the kind of
.V care that he needed, and he did not appear to be in any sort of 1mmechate J.eopardy,” M. 0764 to
‘0765. |

Oh Jﬁne, 6,7 and. 8, the court-appointed examiner, Lennie Mullis, attempted to n;teet W1th
Edward.at Kensington to .prepare her report for the Probate Court. Upon arriving at Kensington
she “notieed a sign. stating that the facility has been decertified.”” Rule 59(¢) Motion_ filed on
December 3, 2009 at 115. Affidavit of Lermje Mul_lis. On June 6, 2005, Mullis was instructed by
Babcock Center staff that she must provide her court erder to Defendant Johnson. Id. She faxed

the order to Johnson on June 7, 2005. But Mullis was again denied entry when she attempted to
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examine Edward that evening. 1d. On the moming of June 8, 2005, Dr. Johnson lelcl a message
with Mullis to call her or Dorothy Goodwin ahout examining Edward Mims.'Goodwin informed-
Mullis that‘she would be allowed to examine Edward at 6:00 p.m. on June 8, but when Mullis
arrived at 6:15, she again was denied aceess to Edward. Id.
The court-appointed Vlsrtor Mary Katherine Bagnal MSW CMC, met wrth Edward and

Mrs. Mims and reported to the Probate Court that Mrs. Mrms was very attentive to Edward’s
needs and that he appeared to be farmlrar and comfortable in his home. .Rule 59(e) Motion at
-117. On June 9, ‘2005., an emergency hearing was held in the Probate Court and Mrs. Mlm's was
appointed ina tenaporary guardianship, with a hearing for the appointment of a permanent
guardian scheduled for June 24,2005. 1d. at 107 108. The Order authonzed Mrs. Mlms to have
“custody of Edward have the authorrty to establish his placement Id. Judge McCulloch ordered
| DDSN to provide the Court with a service coordinator and a treatment plan Id.

On June 10, 2005 counse] for DDSN Jim Hill, wrote to Edward’s counsel mformmg her
that DDSN would not allow Edward to V131t his mother’s home that weekend and that DDSN
would “attempt to review this matter next week ”1d. at 122 Thrs letter ‘stated that Babcock
Center had appealed the decertrﬁcatlon of Kensmgton and that “Any issue about alternate
placement of individuals at this time based on de- certification is premature pendrng the appeal 7
Id. Defendant Butkus was copled on thls email.

When Mrs. Mims arrived at Kensington to remove Edward from the facility, after
| providing Defendant Johnson wlth a copy of the court order, sh'e was not allowed into the facility
or to see Edward. M. 2079. She had-to call the Columbia Police Department to enforce the

Court’s order and remove Edward from the facility DHHS had instructed them to depopulate. M.
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2079. DDSN counsel, Jim Hill wrote to Edward’s court-appointed GAL on June 22, 2005,
attempting to obstruct Mrs. Mims’ appointment as guardian. M. 2194,

A hearing was held in the: Probate Court on June 24, 2005. M. 2189. Defendant Lacy
‘ 'attended and testtﬁed at that hearmg M. 2190. On September 28,2005, DDSN filed a document '
rdenttf ed as “Ob_]eCtJOI‘IS wrth the Probate Court opposing Mrs. Mims being appointed as
--Edward’s permanent guardran In thrs document, DDSN attempted to convince the Court that no
guardian should be appointed. M 2188.If Edward did not have a guardian, there would be no
one with authonty to sue the Defendants The Objections state: “More specrﬁcally, SCDDSN
. questions the need for a guardian for Edward, the Petitioner’s capacity to function as guardlan
| and suggests that if guardranshrp 1s needed, the Court consider the appointment of Edward’s
_sister, Drane Thenot » (Who then worked for Babcock Center.) M. 2193. At that hearmg,
~ Defendant Lacy informed the Court that Edward did not qualify for Adult Day Health Care
© services, in an attempt to force him into a Babcock Center day program M. 2079 -
‘ Attorney Leigh Flynn testrﬁed that Babcock Center employees had “mtenttonally
' wrthheld mformatron from me about the condmons at Clusters in 2001 and about the many
incidents in Wthh Edward had been injured at the fac1hty so that 1 would recommend that he be
| mvoluntanly committed to the fac1hty ” M. 2040. She testified that Babcock Center employees |
told her that Edward was being abused or neglected at home by Mrs. Mims. Id. She made
recommendations for Edward’s involuntary commitment “based on this false information which
had been prov1ded to me by employees of the Babcock Center and the Department of Drsabrlmes
and Specral Needs.” Id. Attomey Flynn testified that Edward should be released from Babcock

Center back into the custody of his rnother and that Mrs, Mims’ petition to be appomted as
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guardian be granted. Id. Ms. Flynn testified that she had represemed a number of Babcock Center
clients who had been abused and neglected there and that it was not safe to return Edward to the
Babcoek Center. ]d.

Edward S mother was appomted as his guardlan at a hearing held in the RJchland County -
Probate Court on September 29 2005. Rule 59(e) Motion at 130. Judge Belton presided at the
hearing. Counsel for DDSN again requested that no guardian be appointed, or, in the alternative,
Edward S 31ster- who worked for Babcock Center until just prior to the hearing, be appomted Id.
Mr. Hill asked the Court to use Edward s funds to pay his sister’s attorney fees and that the Judge
recuse herself. Id at 131 Edward s sister testlﬁed that she had seen Edward once since the’
spring of 2004, that he had never vrsrted in her home and that she had not visited Edward on
hohdays for many years. She testlﬁed that if appointed as Edward’s guardian, she would réturn
him in a facrhty operated by DDSN Judge Belton determmed that DDSN was not a party to the
proceedmgs and demed DDSN s request to recuse herself The GAL recornmended that Mrs.
| Mims be appointed as her son’s permanent guardlan Id. Mrs Mims reported that at the hea.nng,
DDSN counsel Hill “sat at counsel table with my daughter who was an employee of the Babcock
Center and who opposed my appomtment as guardian for Edward.” M. 2079. Mrs. Mlms
affidavit states that Edward’s Guardian Ad Litem, Ed Kneece asked that Mr. Hill be remoyed
 from the court room and he was required to wait in the hallway. M. 2079.

Because Defendants Lacy arid Butkus had demed Edward’s request to receive Adult |
Health Care Services frorn a provider other than Babcock Center, Edward had to file an
adminjstrative appeal. The hearing officer reversed the deelsion of DDSN, finding that Edward

was entitled to receivethose services. Mims v. DHHS, Case No. 05-MISC-034 (MR/RD Waiver -
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Adult Day Healrh Services).

It took Edward’s mother foor years after his mvoluntary comrmtment to secure his release
from the Babcock Center Babcock Center Annual Accountability Report that Stan Butkus
presented to the General Assembly for FY 2004-2005 provided a different perspectrve than that
thnessed by Mrs. Mlms

Dr. Stan Butkus, State Director, was appointed to serve on S.C.’s full Olmstead
Committee ... The Olmstead U S, Supreme Court decrslon established that individuals.

M. 0266. This Report irrforms the legislature that “'Under his leadership, beginnjng in 2998 the '
Department has béen on the cutting edge of developmg and nnplementmg a state wide service
model that rehes on consumer choice and consumer satlsfactron based on a person-centered
organized statewide service dehvery system...” M. 0274 According to this Report “Leadershxp '
actlve]y promotes the health, safety and well bemg of the consumers DDSN serves, as well as the
dignity and respect for these mdmduals and their fannhes ? M 0275.

Media reports told a dxrferen story. M. 1911 to 2014, Also, a very different plcture ﬁ'om ‘
that painted by Defendant Butkus was exposed by the i mvest1gat10n conducted by Protectlon and
Advocacy for Persons with Disabilities, Inc. Thelr report trtled “Unequal Justice for South
Carolinians w1th Disabilites: Abuse and Neglect Investigations™ was released on October 27
2005; one month after Edward was released from captivity P&A reported “one homicide, two
deaths from choldng, physrcal injuries with excruciating pain, and other shocking examp.les of

abuse and neglect.” M. 0284. P&A found that DDSN facilities were allowed to investigate
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. themselves “with little external oversight” and that Jaw enforcement was rarely contacted. This
investjgation found that “Some of South Carolina’s most vulnerable citlzens are needlessly
suffering,.even dying: They will cont_inue to doso.'.."-’ M. 0285. The Executive Summary begins:
‘Physical Abuse Sexual Abuse Neglect Misuse ofmedrcatrons Few incidents are
* reported. Fewer are-properly investigated. Rarely are offenders held accountable. Those
“ who should protect people with disabilities often fail to do so. Thé State’s response is a
fragmented collection of agencies lacking the expertise to ‘properly investigate allegatrons
of abuse; neglect, and explortatron of vulnerable adults. It is a collective failure that needs
to become a system. : : :
: M. 0287 Accordrng to P&A: “The major agency mvolved with these 1ssues DDSN, has created
pohcres and procedures that are madequate 1n some places and not followed in others Reportmg -
- “often is delayed or in some cases non -existent. Delays in reportmg present serious problems with
: ‘evrdence preservation and victim protectlon ”? M 0288 and 0289. Sexual abuse was not
~.mvest1gated and P&A reported that vrctrms were not protected from further harm Id.

A 2006 audrt of DDSN by DHHS reported deﬁcrencres at many Babcock resrdentral
facrhtles many of whrch were repeat 1ssues ﬁom pnor llcensmg surveys M 1302: Accordmg to -
DHHS, m 2003 Babcock Center had double the statewrde average of substanhated cases. of
abuse, neglect and explortatron M. 1302. By 2004 the rate of substantrated cases of abuse,

i.neglect and explortatron at the Babcock Center had i increase to “four tlmes the statewrde
average.’ ld. Accordmg to this audit:

The results of the DDSN review of Babcock s resxdentlal surveys were provrded to

Babcock’s Executive Director oon December 13, 2004. Most of the deficiencies were

repeat findings from the 2003 review, and many were found i n multiple facilities. A total’
of 409 residential deficiencies were cited by DDSN licensing...” M. 1303.

These included falsification of medical consents and training date, failure to report a sexual
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assault, homes being unsanitary “to the point of being uninhabitable, kitchens and batbrooms
being “very dirty” with broken appliances, water damage and rotten cabinets.” M. 1303. In 29
out of 33 employees sampled, medical techmcian training’ had not occurred. 14.

As a result of these problems DDSN agreed to reduce Babcock Center s licensed bed
capacrty by 25%. The closmg of Clusters was dxseussed M. 1304 Despxte these closures; DHHS
reported contmued “complaints from consumer advocates and families as well as ﬁndmgs of
contrnued problems by various audrts and hcensmg/certlf catron inspections. As a result, DDSN
ordered Babcock Center to reduce its capacrty by another 25%. Id

Edward filed a second admmrstratlve appeal with DHHS on September 6, 2006, objecting
to DDSN’s denial of needed services at home. 42 C.F. R. 431.244(a) provides that hearmg
decisions must be based ¢ ‘exclusively on evrdence mtroduced at a hearing,” but the DHHS
hearmg ofﬁcer dismissed Edward S appeal W1thout provrdmg a farr hearmg, which is requrred by

42U S C. 1396a(a)(3) The heanng oﬁicer held that DHHS had no _]U.I'lSdlCthIl to hear Edward 'S
. " ' 'complamts for vrolatron of Sections 1396(a)(8) (reasonable promptness) 1396a(a)(23) (free
| choice), payment of Edward’ “band” fundmg to the Babcock Center, and the fallure to enlist
.- sufﬁcrent providers. DHHS Order of Dlsnnssal 06-MISC- 044 January 16, 2007. Defendants
did not appeal this order Edward first ﬁled an appeal with the Admmrstratlve Law Court, wluch '
upheld the dismissal and then with the South’ Carolina Court of Appeals Rather than making .
further ﬁmle attempts to obtam an administrative remedy, In consideration of the DHHS hearing
officer determmed DHHS had no jurisdiction over his claims for v1olat10n of the Medicaid Act,
- Edward opted to file this lawsuit in the Court of Common Pleas in 2007 for violation of these

provrsrons of the Medicaid Act under Sectron 1983, along with other claims outside of the
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Junisdiction of DHHS.
Responding to legislators’ concems, the South Carolina Legislative Audit Council -

conducted an extensive audit ofDDSN programs M. 0490. This audit that was released in.

: released then Senator Dav1d Thomas held heanngs on the audit f ndrngs whrch were attended by

: Defendant Kathr Lacy M. 20] 7. His off 1ce was “flooded with phone calls” from former
employees employees and families who were fearﬁll of retahatron by DDSN in partlcular
retahatron by Defendant Lacy M. 2017 Senator Thomas reported a. pervasi'v_e fear of
retahauon agalnst persons who advocate for DDSN consumers. Id '. | : |

Smce his release from the Babcock Center Edward has lrved safely at home. M. 2079

However hrs mother is “always afrard of what Judy Johnson and the oﬁicrals at Babcock Center
will do to me and to Edward to: get back at me for gettmg Edward out of an abusrve mtuatlon and ‘ '

reportmg them to law enforcement and other regulatory agencres > M. 2080

. No questrons of materral fact exist i m Edward’s claim for neghgence '
“and. gross HDOhgenM on" he is entitled ¢ jhdsmﬁut as a matter uf ra‘w

As Madlson alleged in Madzson V. Babcock Center, DDSN and Babcock Center and the
mdrvrdual defendants have falled to properly supervrse facility staff falled to heed previous.
warnings and.both 1gnored the requests of llIS mother that he be released from Babcock Center. |
- 'Supra Madison’s mother testrfred that she repeatedly complarned to DDSN attomey Jim Hill and
the d1rector of the Babcock Center about her daughter havmg mappropnate sexual contacts at the o

Babcock Center ld at 655 Mr Hrll was the attorney representmg DDSN in Edward’s
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involuntary commitment proceedings. M. 2109. He also filed the agency’s motion attempting to
obstruct his mo’ther from being appo'inted as Edward’s guardian and actiyely partlcrpated in the
hearing, although DDSN was found. not to be a party M. 2188 and page 2 of Order appomtmg
permanent guardzan (ThlS Order 18 contamed at M 21 95, but page two is mlssmg in Volume 6,
“buta complete copy is attached to Plamtlft’s Rule 59(e) Motion at page 11 8 ) In Maa’zson the
| plalntlff like Edward was voluntanly placed at the Babcock Center, but DDSN reﬁlsed to allow
| her parents to take her out of the facrhty Id. at 655. |
The complamt alleged that Madiso‘n “secretly sllpped out of the house sometune aﬁer 1

a.m. «and left with male Babcock Center consumers 1d. at 654 In her complamt it was alleged
| that she‘had sex and contracted a dlsease while staymg at the Babcock Center home Id.
Reversmg the order of summary Judgment granted by the crrcu1t court judge, the South Carohna
: Supreme Court held that “Babcock Center has a duty to exercrse reasonable care 1n superv1smg
and prov1d1ng care and treatment to chents inits custody ? Id. at 656 The Court held that
E Babcock Center also has a statutory duty to exerclse “reasonable care” in supervrsmg chents Id.
at 657 S C Code Ann. § 44-20-30(2) (1 l) and (16) (2002) S.C. Code Ann 44-20 710 to 1000

o (2002) S.C. Code Ann 44-26 10 to 220 (2002) Havmg undertaken to render servrces to Edward 5

- for con31derat10n the Babcock Center had an obllgatlon to protect h1m S0 as to prevent him from

harrmnghnnself or to prevent others from harmrng him “whlle staylng at the center.” Id

The Court held that, under the common law, that “a private person or busmess WhJCh
accepts the respon51b1hty of providing care, treatment or services to a mentally retarded or
disabled chent has a duty to exercise reasonable care in supervrsrng the clrent and provrdlng

iappropnate are and treatrnent to the clrent Id at 658. The Supreme Court also held in Madlson

.32



that DDSN has a “common Jaw duty to exercise reasonable care jn supervising the client and
providing appropriate care and treatment to the client.” Id. DDSN has a common law duty to
Edward, whether or not these services are being provided by an mdependent contractor or the
fact that a third party may have committed a criminal act in harmmg him. Id. at 660. Edward has
provided clear and convincing evidence and no ‘question of materral fact elusts that DDSN
Butkus and Lacy have been negligent in thelr duty to Edward to adequately supervise the
provision of services by the Babcock Center Id. They have also been neglrgent by thelr own
conduct as they had prior notice of i mappropnate care bemg provrded to DDSN S chents by the
Babcock Center Id He has shown through audlts medrcal records and rcsults of i mvestlgatrons '
* that the risk of harm to Edward was foreseeable and that their neglect was the proxunate cause of
hrs mJury

Although gross negligence is normally a “mixed questlon of law and fact, Edward has |
proven in this case that the mdmdual and agency defendants were grossly neghgent and. the
evidence he.has presented “supports but one reasonable mference »1d. at 661. Proximate cause
| ~ can be nroven by direct or circum'stantial evidence. Edward has shown that “but for” the gross.
neglect of Defendants and their refusal to release him from confinement he would not have been
repeatedly injured by dangerous employees and uncontrolled and 1mproperly supervised
mdmduals M. At 662. Direct evidence in this case includes extensive records documenting his
serious injuries. He has also provided extenswe circumstantial evidence in the form of
~ investigations, audrts and reports by federal, state and advocacy orgamzatrons describing truly

. hellacrous conditions he was forced to endure

Edward has presented extensive evidence that Johnson, Butkus, Lacy, Babcock Center
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and DDSN breached thejr duty -of care; that their actions were the proximate cause of his injuries
and that the injuries were quite foreseeable. Lacy is responsible for'rrionitoring trends and

- assuring that federat standards are met .in DDSN‘facilities. She reported Edward’s jnjuries o
Butkus, who had sole authorrty under the involuntary commitment order to move him prior to his
mother S appointment as guardran Not only did audrt after audit of Babcock Center $ programs
document that its residents were at tremendous risk of harm, but Edward s own records show that -
he was victimized frequently by staff, as well as other clients. Immedrate Jeopardy was declared
at Kensmgton on February 28 2003, less than one year after Edward was moved there from

* Clusters and the facility was finally sent a notice of termination afler J ohnson’s repeated failures
to bring Kensington into comptiance. (M. 0046).

Johnson had a‘long.hi'story of failing to protect persons in her care from abuse. A
Recommendation to Investigate by the United States Department of Justice reported that when' .
she was in charge of Whrtten Center in the mid- 1990 s it appeared that “residents of Wthten are
‘ bemg harmed and exposed to unreasonable risks of ha.rm in vrolatxon of their constltutlonal and |

statutory rights, M. 1065 ThJS document c1tes federal surveys conducted in 1993 and 1994 that
documented the farlure to report abuse and neglect M 1067. One parent told DOJ investi gators
that Johnson “talks out of both sides of her mouth and “tells parents what they want to hear
regardless.of the truth.” M. 1067. In her deposition, Johnson claimed to have seen the DOJ
.report M. 913. She was at Whitten Center from 1991 or 1992 until she left South Carohna in’
1996. M. 918. The DOJ allegatrons which were supported by HCFA (predecessor of CMS)
surveys, are strikingly similar to the findings of CMS, DHEC, LAC and P&A under Johnson’s

reign at Babcock Center.
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Johnson, along with other DDSN officials, was sued for failing to protect Scottie
Jennings from repeated abuse while at Midlands Center. M. 113] , 1134, Like Edward, he
suffered A“mysterious injuries” from “cruel and barbaric treatment” and there was no -
_accountability. M. 1136, 1141, 1135, 1180. Jennings claimed that Johnson was grossly negligent
by exposing him to “obvious and extreme dangers” and failing to provide reasonable protection '
dueto a conscrous lack of concern for his safety. M. 1143. At her deposrtron Johnson drd not
remember much about this lawsuit and she could not remember whether it contarned allegatrons
of sexual abuse M: 925. She came to Babcock Center in 2002 and adrmtted a number of lawsurts
havmg been settled during her rergn M. 949, 953, 958, 986,987. |

Edward has provrded evidence showing that he is entitled to judgement as a matter of law
on his claJms that the Defendants failed to provrde proper supervision to protect him from
assault battery and sexual assault; failed to provrde supervision to protect hrm from injury; failed
) to properly momtor hrs condition and treatment needs after mrtratrng involuntary comrmtment |
proceedmgs failed to provrde adequate staffing needed to assure his health and welfare failed to
thoroughly mvestrgate reports of abuse, neglect and explortatron farled to provrde services in the
least restrrctlve settrng, and failed to report incidents which a reasonable person would suspect to
| have resultecl from abuse or neglect. Such negligence, gross negligence, carelessness, |
recklessness, and wilful and wanton conduct on the part of the Defendants proximately caused
Edward’s injuries for which he is entitled to recover actual and punitive damages, attomey fees, A
expert witness fees, costs and expenses, the amount to be detenmned by a jury.

For the reasons set forth above, E_dward prays for an order granting his Motion for l’artial

Summary Judgment on his Third Cause of Action for negligence.
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