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STATE OF SOUTH CAROLINA PROBATE COURT

IN THE MATTER OF GUARDIANSHIP
OF EDWARD MIMS

CASE NUMBER 03 GC 4000172
Perscnally appears before me Lennie Mullis who swears and affirms:

I I was appointed by the Richland County Probate Court to examine Edward Mims.

2. 1 have a masters of science degree in psychology.

3. I'am certified by the South Carolina Department of Disabilities and Special Needs as a
behavioral consultant and a psychological consultant.

4. . When I approached the residence, 1 noticed a sign stating that the facility has been
decertified.

5. I first attempted 1o visit Edward Mims on June 6, 2005 at his residence at 100 Kensinglon
Road.

6. When | approached the residence, 1 noticed a sign stating that the facility has been
«decertified. ’

7. 1 provided the Court Qrder appointing me as exarniner to the Babcock Center employee

who answered the door at approximately 6:15 p.m. The manager on duty called her
supervisor and I was not allowed to examine Edward Mims on June 6, 2005.

8. On the evening of June 6, 2005, a Babcock supervisor informed me that I needed to
provide Dr. Johnson or Dorothy Goodwin with a copy of the examination form

9. | faxed the examination form to Dr. Johnson on June 7, 2005.

10. At approximately 6:30 p.m. on June 7, 2005, I returned to 100 Kensington Road, but was
again not allowed to examine Edward Mims.

1. On the moming of June &, 2005, Dr. Johnson left a message to call her er Dorothy
Goodwin about examining Edward Mims. I spoke with Dorothy Goodwin who agreed to
allow me to examine Edward Mims. She informed me that ] would be allowed to
examine Edward Mims at 6:00 p.m. on June 8.

: o Mims 2179
T S P.102 -
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12.  When I returned to Kensington at approximately 6.15 p m. on Junc §, 2005, | was not
allowed 10 examine Edward Mims

Further affiant sayeth not

b [Nl S

Lennie Mulhs
SWORN TO BEFORE
ME THIS 8" DAY OF MAY,
2005.
Notary Public for South Carolina
o Mims 2180
P103
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STATE OF SOUTH CARGLINA
COUNTY OF  Richland PROBATE COURT
THE MATTER OF Edward J Mims
CASE # 03 GC40 00172
VISITOR'S REPORT

The undersigned court-apponted visttor in this guardianship proceeding submils the following report concerning
the investigation which | conducted pursuant o Section 62-5-303 of the South Carolina Probate Code. In my visil to the
place where the zllegedly incapacitated person resides, | observed the following

REPORT ON THE INCAPACITATED PERSON
1 Date and place of interview: , Sunday, June 5, 2005

2 Oriented as to the lime and place? 1@YES X NO

3. Physical Appearance Mr. Mims was clean, well dressed in umbro shorts and a t-shirl. Mr. Mim's hair was cut
and cut short.

4. %are histher closest family members? Margaret Mims, molher and Margaret Diane Mims Therol, sister

(A=

e/she have a doctor? W@ONO XYESIf yes, please list the doctor's name, address, and phone number,
an Platt, M Richland Family Practice, 3209 Colonial Drive, Columbia, SC 29203, (803) 434-6113,

6. Does he/she have an atlorney? WANO XYES I yes, please list the attorney's name, address, and phone number.
Edgar S. Kneece, 455 5t. Andrews Road, Building D, Suite 3-A, Columbia, SC 29210, (80)3) 750-3000.

7. Does he/she thinks he/she needs help caring for himself/hersell? L@NO UBYES If yes,.in what areas? Mr. Mims
does not have the receptive language skills lo understand the question.

8. Woud hefshe like help in caring for himselfiherself? W@YES WONO Mr. Mims does not have the receptive language
skills to understand the question.

9:  Does he/she know the proposed Guardian? XYES Y@NO Margaret Mims is the molher and proposed Guardian

10 How does he/she feel about having that person appaoinied as his/her guardian? Mr. Mims does not have the receplive
language skills to understand the question.

1* “nes he/she feel any of the guardian powers or duties should be imited or restricled in any way? If so, how? Mr.
15 does not have the receplive language skills to understand the queston

FORM #531PC (1/88) - --- . . .
62.5.302, 62.5-308, 62-5-308, 62-5 414 P.104

Mims 2181
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ErNE does'helshe {eel aboul Ihe proposed guardianship? Mr. Mims does nol have the receplive language skills |g
undersland the queslion

2

13 How does he/she feel about the proposed scape and duration of the proposed guardianship? Mr Mins does not have
the receptive language skills to understand the question.

REPORT ON THE PROPOSED GUARDIAN

1 Has an adult proteclive service case or family managemenl case ever been opened on this person? NO XYES
If yes, please explain DDSN proceeding in Richland County Probate Court

If yes, does the DSS record reveal anything you believe lhe court should know? NO XYES If yes, please explain.
Probate court may wish to review Lexington and Richland Counly Emergency Room records.

2. Does your investigation of the proposed guardian reveal anything that you believe the court should know? 1@No

XYes If yes, please explain. According to a statement by Margaret Mims, Edward J. Mims.has been harmed fiving in
a Babcock facility and wishes to bring her son home to stay.

es your investigation reveal any other person who should be considered lo be appointed the guardian n this

atter? XNO WYES if yes, please explain, including name, address, lelephone, age, and relationship to allegedly
@ "incapacitated person.

REPORT ON CONDITION OF PRESENT PLACE OF RESIDENCE

1, Date and time visited: , Sunday, June 5, 2005 @ 3:30 pm

2. Address (include street, cily, county, stale, zip). 3301 Rosewood Drive, Columbia, SC 29205
3. Typeof abodé: Wood frame one-story home on the corner of Rosewood and Ravenel Street

4. Condition:
a exterior: Wood framed home 1n good condition The visitor did not go under the heme for inspection
b. interior The inlerior was clean and walking areas free from obstacles. Hard wood fioors are throughout the home
except kitchen and balhroom There are two entrances into the home one from the hving room and the other in
the kitchen
utilties working. central heating and air
cleanliness: good
e fire hazards. There are some boxes thal Mrs. Mims will be moving before Mr Mims comes home thal do not
impede entry and exit to the home.
[ other (explan).

a0

@ .

. 2
FORM #531PC (1/69) Mims 2182

62.5.302762:5:308,76275°309, 6275414 P.1 05
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_USIONS AND ADDITIONAL COMMENTS: | gbserved Mr. Edward Mims in the home with Ms Margarel Mims for
_ four Ms. Mims appeared very altentive 0 his needs and communicates weli with Mr Mims even though he 1s unable
" ~rbally communicale. During the visit Mr Mims walked io the kitchen retneved a cup and broughl the cup back ta Ms.
‘or her to pour him some Ginger Ale Ms. Mims presented. a picture where she had traced Mr Mims® hand and
£ «ned lhat he had colored the drawing She wenton to say thal he enjoyed activities including, bul not iimited to,
~wriusic, drawing and walking with her around the neighborhood. Ms Mims indicaled that both she and Mr. Mims had
attended church that day and that Mr. Mims enjoyed going to church aclivites Ms Mims is very calm and is able lo direct
Mr Mims in a gentie manner. Mr Mims comes home on lhe weekends and appears to be familiar and comfortable wilh
lhe selling.

? to your visit, did you know the person who is alleged lo be incapacitated? XNO W@ YES If yes, please explain

Prior to your wisit,-did you know the person who is seeking appointment? WANO XYES If yes, please explain. | attanded
3 parent meeting with Ms. Mims in 2004,

Prior 1o your visit, did you or do you now have a personal interest in these proceedings? XNO W@YES If yes, please
explamn.

Execulzd this b day of % 20087
Signature (y\m

Name:
;au\mm B.oalloy | MW, e
Senb . Ny Coantoe \*\Y\O\, i ST
., 3
FORM #531PC (4i89) . MlmS 2183
62-5.302 62 5308, 62-5.309, 62-5-414 P.106
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STATE OF SOUTH CAROLINA ) INTHE PROBATE COURT
)
COUNTY OF RICHLAND ) Case Number: 2003-ES-40-172
as o iy B ie
IN THE MATTER OF GUARDIANSHIP OF ) .
EDWARD MIMS it s SAYERBED ORDER APPOINTING
auci S CHMEKPORARY GUARDIAN

(This Order is amended to correct the incorrect heanng date in this paragraph, now
changed to June in bold.) This matier came before the Court on the Petition of Margaret Mims,
who is the mother of Edward Mims. In attendance at the emergency hearing held on June 9,
2005 were Margaret Mims and her attomey, Patricia L. Harrison; the Court-appointed Guardian
Ad Litem for Edward Mims, Edgar Kneece; and M. Leigh Flynn, who was previously appointed
by this Court as Guardian Ad Litem for Edward Mims in another proceeding.

The court-appointed Visitor, Mary Katherine Miller, fox'.md the residence of Margarel

1ims to be clean and in good condition. She reported that Mrs. Mims was very attentive to the
needs of Edward Mims and that h;: appeared to be familiar and comfortable at home. Examiner
Tan Platt reported that Edward Mims is incompetent, and is unable to make daily hving and
health care decisions. A July 3, 2001 Order of this Cour{ found Edward Mims to'be “profoundly
mentally retarded.” In addition, .evidcnce was presented of six emergency room physicians
having reported that Edward Mims is incapacitated by reason of mental retardation.

Based on these findings, I find that Edward Mims is incapacitated and ] find that no
Guardian has been appointed previously Evidence was presented that Edward Mims’ current
residence, Kensington ICF/MR, was decertified by the South Carolina Department of Health and
Human Scrvices in Apri) of 2005. On May 27, 2005, Edward Mims was found 1n the facility to
have a serious unexplained injury.

Based on the evidence presented to the Count, 1 find that lhfz welfare of Edward Mims

requires immediate action and that the emergency appointment of a temporary Guardian 1s

appmpnale pursuant toS. C. CodeAnn §62-5-310. The Guardian Ad Litem joins in the

P.107
3378
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recommendation to the Court that a temporary Guardian be appointed 1 find that Margarel
Mims has prionty und’er S C. Code Ann. §62-5-311 and that it 1s in the best interest of Edward
Mims to appoint Margaret Mims as his temporary Guardian
By order dated July 3, 2001, this Court found that Edward Mims was in need of services
of the South Carolina-Department of Disabilities and Special Needs. 1 find that services of the
South Carolina Department of Disabilities and Spec:al Needs are needed by Edward Mims and
that Margaret Miles, as Guardian for Edward Mims, shal] have the full authority o exercise all
nghts to these services which Edward Mims could-exercise if he were competent to do so. Thesc
services shall be provided in the least restriclive environment as required by state and federal
law,
Margaret Mims. shall be entitled to the custody of the person of Edward Mims and shall
“ave all statutory powers of;c\ Guardian, including but not limited to the authority to establish his
placement. The Guardi. an shall be authorized to givé consents and approvals for Edward Mims
" to receive medical and other professional care, counsel, treatment and services. In view of the
emergency regarding placement, all medical providers shall provide medical records and
‘information as requested by the Guardian.
The South Carolina Department of Disabilities and Special Needs shall be provided with
notice of the heanng which has been scheduled in this Court for June 24, 2005. At that time, the
Department shall provide the Court with copies of all treatment records of Edward Mims since

the date of this Court’s July 3, 2001 Order and shall provide the Court with notice of the

appointmen! of a service coordinator and a trealment plan. At that heaning, the Court shall also .
rule on the Petitioner’s request for a permanent Guardian. o, _2
. 2BH
.. =¥
- 1T IS SO ORDERED! 85 = §8 L
O M0l 52 = EA
June 14, 2005 . Honorable Amy W. McCulloch < E 52 :
Columbia, South-Carolina Richland County Judge of Probate E Frms 2185°
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il Jim

[eppv—————evenm—— L P S DR LR €

From: Hill, Jm
Sent:  Frnday, June 10, 2005 6:30 PM

To: ‘Patricia L. Harmson'; Charles Lang; Mary S. Leitner; Deirdra Singleton, Gloria Prevost; Renald
Reed
Cc: ‘sbutkus@addsn.sc gov', ‘dgoodwin@babcockeenter.org’

Subject: RE: Edward Mims

Patricia, I called your office this afternoon, but missed you. I believe you were in a ineeting and [ left a
message with your assistant. ]

I am in receipt of your email below concerming Edward. Please note that Edward was judicially

admitted to the Department on July 3,2001. Part of the Court Order for his admission indicated that he

may visit his mother on weekends provided that she provide a safe environment and access for §
inspections of her home to ensure that it was safe for Edward. Your email indicates that Edward will not '
be returned to Kensington after visitation this coming weekend. This directly violates the Court Order. :
Because of your written intentions to violate the Court Order, we have asked Babcock to not allow

Edward to visit his mother this weekend and we will attempt lo review this matter next week or at the

earliest convenient time for al} involved.

In your email below, you mentioned that you sent Rivermont (Rich/Lex County DSN Board) a copy of
‘Court’s Order.” This apparently is something new and pertains to Mrs. Mims efforts to seek

. .dianship of her son, Edward. Please fax me a copy of this Order. We are unaware of its contents.

As mentioned, Edward was committed to DDSN, not Rivermont.

With regard to your request lo have Edward discharged to his mother’s care and admitted to a local
daycare with access to other services provided from Rich/Lex, thi$ must be presented and reviewed by
Edward’s team in accordance with normal procedures for individual habilitation plans and ICF/MR -
regulations. The items that you mentioned to me and in your email below constitute a significant
transition for Edward. It is my understanding that these matters must be reviewed by the team and,
therefore, we cannot comment on whether they are appropriate for Edward at this time

The Babcock staff have appealed the de-certification and depopulation of Kensington and the matter has
been deferred unti] the appeal has been heard. Any issue about alternate placement of individuals at this
time based on de-certification is premature pending the appeal. As you know, altemative placements -
can be considered at anytime as long as it is planned and approved.

I trust this responds to your email below.

Jim Hill
General Counsel, SCDDSN

v \+ Patricia L. Harrison [mailto:pih.cola@worldnet.att.net]

Friday, June 10, 2005 4:55 PM
1. Charles Lang; Mary S. Leitner; Deirdra Singleton; Gloria Prevost; Ronald Reed; Hill, im

Subject: Edward Mims
Importancei High

T ’ - P.10§ — TAR n
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Page 2 of 2

‘e nolified Babcock Center that Edward would not be returning (o Kensington on Sunday .- | have sent Rivermont

copy of the Court's Order  Babcock called Mrs. Mims loday lo tell her that they will only send enough medicine
home with hum for five days. On Wednesday, | asked Mary Letner that Carol King serve as Edward’s service
coordinator, but I have heard nothing back from RichLex. Carol has experience with these trensitions and does a

good job. We need her assistance

Babcock Center 1s supposed 1o be transitioning people from a deceriified facity into a placement of their choice.
Who is going lo handle malters like gelting Edward's pharmacy.changed (and | expect that we will not be able lo
get meds from a new pharmacy unhil next month}, getting him mto a day program, arranging for necessary

lransporiation, etc?

Trisha Harrison

Mims 2187
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‘COUNTY OF RICHLAND)

STATE £ SOUTH CAROLINA) - PROBATE COURT

)
CASE NO.- 2003-GC40-00172

In the Matter of

Guardianship of OBJECTIONS'

N e N e

EDWARD Jj. MIMS

TO:  The Honorable Jaéqueline D. Belton, Associate Judge, Probate Court

Ms: Patricia L. Hamson, Esq., Altorney for Ms Margaret Mims

Mr. Edgar S. Kneece, Esq., Guardian Ad Litem for Edward J. Mims

The bbjections of the South Carolina Department of Disablities and Special Needs
(SCDDSN) herein are filed with this Court pursuant to a Notice of Hearing, dated Seplember 8,
2005. This matter began many years ago. Edward I'.Jas been receiving SCDDSN services since
October 1'993. On October 5, 1999, Ms. Mims (the Petitioner herein) placed Edward with the
Babcock Center because she was unable to care for him (Tab A). "Sub'sequently, on/about April
3, 2001, the Petitioner requested Edward’s discharge (Tab B). A Peti(ion for Judicial Admission
was filed with this Court (Tab C) and the required psychological report (S.C. Code Ann. §44-20-
456 (C)) was filed as ordércd by thié Coutt (Tab D). A hearing was held on June 26, 2001. At
that hearing it was agreed upon by SCDDSN, Edward’s attomey, his guardian ad litem, and by

the Petitioner with assistance of counsel, W.D. Morns, that Edward would be judicially admitted

"to SCDDSN - The Court's Order set out parameters for the Petitioner if she wanted to continue

Edward’s home visits (Tab E). The guardian ad Iitem testified at the heanng that the Petitioner
does not drive; that she has a very modest home and has limited income due to her house

cleaning jobs (see guardian ad litem’s report; copy should be with Court’s case file).

I p111

3383

i
1
H
!
{

Mims 2188T




Later, on November 13, 2001, the Petitioner wrote to the State Attorney General asking
that her son, Edward, be retuned to her  SCDDSN responded to her inquiry on December 27,
20001 (Tab F).

On Friday, June 10, 2005, at about 4.00 p.m. the Petitioner, with the assistance of her
attomney, Ms. Palncia Hamison, attempted to discharge Edward from Babcock Center, Inc, a
service provider of SCDDSN. At that time, Ms. Harnson was mformed of the Judicial
Admission Order, ye, in violation of the Order, Ms Harmison called the police and The
Honorable Judge An;y McCaulloch creating a crisis, emphasis added, late that Friday afternoon at
Edward’s residence at Babcock Center, Inc. (Tab G). An informal meeting was held 1n Judge
MecCulloch’s office the following Sunday afternoon, June 12th. It was leaned at that time that
the Petitioner had inftiated a Petition for Guardianship of her son. Neilh}si SCDDSN n;)r
‘Edward’s sister, Msi Diane Thenot were notified of this action. Upon information, the appointed
guardian ad litem, Edgar S. Kneece, made no attempt to get in touch with Ms. Thenot, nor did
the Court’s appointed Visitor, Ms. Mary Katﬁheqrinc B. Miller. Itis unclear whether Edward has
court appointed counsel; no one has appeared in this capacity at any heanng in ths matter
atlended by the undersigned. Afier much dis.cussion, it was decided that SCDDSN would not
issue a pick-up order (S.C. Code Ann. §44-20-500) and that a Medicaid Waiver application
would be expedn-iously processed.

A heaning was held on June 24, 2005, before Judge McCu)loc-h on the matter of
continuation of temporary guardianshlp for Edward. Ms. Diane Theriot, Edward’s sister, was
present at this heanng and the undersigned pn;;sented her letter of June 15, 2005, to Judge

McCulloch (Tab H). Dr Kathi Lacy, Associate State Director-Policy, SCDDSN, was also

present and presented a recording of events since the June 12, 2005 meeting (Tab I). It should be

Mims 2189
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noted that SCDDSN on June 21, 2005, Sbtained eligibility for Edward in the Medicaid Home
“and Community Based Wan‘/e'r program, a funding for services f'or persons residing in £hel

community. Teslimony was taken from sever‘ai’mdmduals including Dr. Lacy and the
Petitioner. As recalled by the undcr;igned, the Court ordered that both/SCDDSN and Ms.

Theriot would receive notice of any further heanngs in this matter. A heanng has now been

scheduled for September 29, 2005, before The Honorable Jacqueline D. Belton.

OBJECTIONS:

1. Edward Mims is x;ot represented by an altomey as required by S.C. Qode Ann. §62-5-
303 (b). Mr. Ed‘ga'r -Kneece has been appointed as guard%an ad litem and has limite.d .
his activities to this appointment.

2. Ms. Diane Theriot‘ was not notified of this action as required by S.C. Code Ann. §62-
5-309 (3). The undersigned was informeé by Iﬁdge McCulloch that there was no
legal duty to inform Ms. Theriot. Respectfully, Ms. Theriot falls into category 3 as
Edward"s sister. She was well known by the Petitioner, her mother. Since the
Petitioner cannot notify herself, the statute requires that a close relative be notified.
As a matter of faimgss, the Court should make ilself availalﬁ!e to the infomation and
requests fr‘Om Ms. Theriol about the guardianship of her brother.

3. Ms. Diane Theriot has expressed serious problems in obtaining counse) so that she

may be heard by the Court on these issues. She informed the undersigned that she
has contacted four or five attomeys without success. This Count should inquire into . .
whether Edward’s trust account can be tapped to cover her attomey expenses. It is

submitted that the Petitioner and Ms. Theriol may request that this Court authorize the l
i
}

Mims 2190
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(rust to pay f.or their attorney fees. Both Ms Thenot and Ms. Mims have hmited
ﬁn‘ancial means.

This Court heard the matier concerning Judicial Admission and issued its Order on
July 3,2001. At that ume, a key element for determining;ﬁdacial admission was the
Petitioner’s inability to care for her son at her home. This 1ssue goes not only'to her
financial capacity to have Edward living with her, but also to her capacity to manage
.his affairs and his estate. The Petitioner testified before Judge McCulloch that she

knew Edward had a trust but she did not know how much was in the trust, and more ~

importantly, where the trusl was located. Soon after Edward’s judicial admission, she ’

wrote the Attorney General requesting his discharge. Additionally, after taking
Edward home on June 10, 2005, she requested alternate residential placeme;nt with
Mentor, Inc. These actions by the Petitioner raise a serious concern as to her capacity /
to care for or be a guardi;sn for her son. |
The Court is not limited to the Pet.itioner for appointment of guardian. S.C. Code
Ann. §62-5-311 allows the Court to consider any competent person, émphasis
added. The priority set out in this statute places the Petitioner before her daughter,
Ms T}ien:ot, but this prionty is clearly subject to the discretion of the Court. The
Petitioner’s actions regarding her apparent lack of understanding of the basis and
~ significance of the prior Judicial Admission Order, her demand for discharge without
" appropriate and pre-arranged services, her age ang poor health, her lack of knowledge
of Edward’s trust, it is shbmilled, make her a poor candidate for guardian, especially
since Ms: Theriot Having none of these problems stands ready, willing and able to

assume this fiduciary duty.

4 pii1g
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6. There s ample evidence that Edward is an incapacitated person, but the question of
his need, embhasis. added, has not been addressed. There has been no showing thal
his mother or his sister are unavailable to provide consent for health care under the
Adult Health Care Consént Act, S C. Code Ann. §44-66-10. Guardianship is not
needed. Guardianship in this .case, it is submitted, was a way to move Edward out of
Babcock Center, Inc., even in view of the Judicial Admission. But, as a Mediczid

’rccipient, there are other ways to move Edward wilhout resorting to guardianship.
S.C. Code-Ann. §62-5-304 allows the appontment of a guardian when the Court Js
satisfied that the appoinlment 1s necessary or desirable as a means of providing
continumng care and supervision. There has been no showing that Edward has gone
lacking for care and supervision by not having a g'uardiar.l. Very few people with
Edward’s condition have a guardian. The Visitor's report failed to address any necd
of Edward requiring a guardian. It is not enough to want to be the guaréian of an
incapacitated person; there must also be a direct, realistic need for care and
supervision that would otherwise be lacking without the appointment of a guardién.

7. Lastly, the Court should consider and address the possipility c;f conflict, in that, this
Court has already ruled, in essence, on the Petitioner’s capacity to care for Edward in
the Court’s Order of July 3, 2001. This Petition was inihally heard by Judge
McCulloch and no reason has been presented why the Petition has been switched to
this Court. Respectfully, the Court may want to consider recusal due to actual or

perceived confhict with the prior Court’s Order of July 3, 2001.

Mims 2192
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WHEREFORE, SCDDSN has submitted its objections to this action, which are in

essence, serious concemns that should be addressed by thi§ Court. More specifically, SCDDSN
questions the need for a guardian for Edward, the Petiioner’s capacity to function as guardian,
and suggests that if guardianship 1s needed, the Court corfsider the appointment of Edward’s
sister, Ms Diane Thenot. SCDDSN suggests that this Court look beyond the desires of the

Petitioner and examine what is in Edward’s best interest.

Rcspectfull y submitted,

pony, iy

/Xmes R. Hill, Ir.
General Counsel
South Carolina Department ofDlsabxhtles
and Special Needs
. P.O. Box 4706
¢ September 28, 2005 Columbia, SC 25240
Columbia, South Carolina Phone: (803) 898-9683

Encls.
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June 22, 2005

Mr. Edgar S. Kneece, Esq.
455 St. Andrews Road
Bidg. D, Suile 3-A
Columbia, SC 29210

Re: Guardianship of Edward Mims
Dear Mr. Kneece:

As cof;rt appointed Guardian Ad Litem (GAL) for Mr. Mims in this matter, I wanted to bring to your
attention a letter that was sent to me by Ms. Diane Theriot, Edward’s older sister. She has expressed a
dcsir_e 1o be involved in this case and she has information concerning the issues before the Court.

As GAL for Edward, I assume that you would want this information. It may be relevant to your position
as GAL in protecting Edward’s best intcrcs:s.

By copy of this Jetter, Iam mformmg Ms Theriot that the Richland County Probate Court will be hearing
this matter at 11:30 a.m. on June 24™ in courroom 2F and that she may contact you by phone at 750-

3000.

Sincerely,

R

ames R. Hill, Jr.
General Counsel

JRM/cch

Encl

ce: The Honorable Amy McCulloch, Judge-Prabate Court
Ms. Patricia Harmison, Esq., Attorney for the Petitioner
Mr. Chris Stegmaier, Attorney for Babeock Center, Inc.
Ms. Diane Theriot

DISTRICT I

e . DISTRICT U}
8301 Fanow foad, ColumBia; 5C 29209 = -~~~ Midlands Terier - Phone: $02/233-7500 - PO Bos 3209, Fiorence, SC 29502-3209 W4
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STATE OF SOUTH CAROLINA ) E PROBATE COURT
IN THE COUNTY OF RICHLAND ) CASE NUMBER 03 GC 40 00&72

MY

IN THE MATTER OF GUARDIANSHIP
OF EDWARD MDPMS

A
IEY

900 11930Yd
UENIE

"ORDER APPOINTING
PERMANENT GUARDIAN

MARGARET MIMS,
Pemion;r

3

HIG TN
LE:S W4 6134080

'9°S *ALHNDD OHVIHI

Thus matter came before the Court on the Petition of Margaret Mims, who is the mother of Edward
Mims. In attendance at the hearing held cn September 29, 2005 were Margaret Mimns and her attorney, Patricia
L. Harrisen, the Court-appoinied Guardian Ad Litem for Edward Mims, Edgar Kneece and M. Leigh Flynn,

e N wemsen feans

. ..whawas.previously-appeinted-byihis Courta3 Guardisn AGTE | {67 Edward Mims in another proccc'diaxw.

Lynn Lugo, who serves as Service Coordinator for Edward Mims at the Richland Lexington Disabilities and
Special Needs Board‘auendad the hearing. Also in atiendance were James Hill, legal counsel for the South
Carolina Department of Disabilities and Special Necds;and Diane Theric;l, who is the sister of Edward Mims.

The cour’t-appo:m&cd Visito;' previox;sl y found the residence of MargarelMims‘ tobeclean a;ad in good
condition. She reporie’d that Mrs. Muns was very altentive to the needs of Edward Mums and that he apf)eared.
tobe familiar and comfortable at home. Examiner Tan Piatt reported that Edward Mms isincompelent, and is
upable to make daily living and health care d&isions. A July3, 2001 Order of this Court found Edward Mims
to be “profoundly m'entally retarded.” The second court-appointed examiner, Lennie Mullis confirmed that
Edward Miums is in'capacitatcd. In addition, evidence was presented of a numbér of emergency room
physicians havi:}g reported that Edward Mims is incapacitated by reason of mental retardation.

Prior (o the hearing, the South Cerolina Deparunent of Disabilities 2nd Special Needs filed written
objections to the appoi:{tmem of Margaret Mims as guardian for Edward Mims Al the hearing, counsel for the
Department objected to the appointment of Marga{m Muns, arguing that no guardian should be appointed for
Mr. Mims. Altcm;&ively; the Department recommended 1ha; the Count instead appownt Dizne Theniot as

aennanest guardian for Edward M ims. The Department also rgquesgcd that the funds of Edward Mims beused .

Page 1 of 4}4% ' - Mims 2195
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provided care for her son at home until he was twenly-eight years old and that he experienced episodes of
abuse and ncg{;:ct since he wz;s'placed in residential services at the Babcock Center in 1999, She testified that
she would consider alternative residential placement if she feli that she was unable to provide conitnung care
w1 the home in the future

Lynn Lugo provided testimony about the in-hoimne services which are being provided to Edward Mims
by the chhland chmglon Disabilities and Special Needs Board. She testificd that she has visited in the home,
that Mrs Mims has done a very good )Ob taking care of Edward, and that it would be in the best intcrest of

Edward Mims for the Court to appoint his mather as permanent guardian. Ms. Lugo further testified that if

Margaret M;ms gol sic, emergency respite would be provxdcd once Mrs. Mims called to request it.

Based on the testimony and cvidence presented, 1 find that this Court has jurisdiction, and venue is

properly in Richland County. [ also find that Edward Mims is incapacitated and in need of the appointnient of

a permanent guardian. I further find that Margaret Mims has priority for appointment as ﬁcrmanenl guardian
under. South Carolina Code §62-5-311, an;i that she is the appropriate person to be appointed.

Margaret Mims shall have all statutory powers of a permanent guardian, including but oot limited to
the authority to make decisions about and establishing Edward's placement, including living at home with her.
Further, given the termination of Edward Mims' judicial admission to the S.C. DDSN, Margaret Mims 15 to
have custody of the person of Edw:ﬁd Mims. The gu@rdxan shall be authorized to givé all consents and
approvals for Edward Mims to receive medical and other professional care, counsel, trealinent and services.
All medical providers are ordered to provide medical records and ‘mformati.on as requested by the guardian

The court-appomnted guardian ad lilem and sttorney for Edward Mims, Edward Kneece Esq, has
provided services in this matter and is enmled to a reasonable fee. Mr. Kneece has not been paid since hc
began his representation of Mr. Mims, and his fee stalement of $3,065 00 is reasonable given the complexity of
the case and time devoted to representing Mr. Mims in this matter. Mr. Knecee’s fees a're 1o be paid in their

entirety or in increments, 25 soon as funds become available.

Page 3 of ;ﬁb
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The guardian shali submit a report to this Court and the Guardian Ad Litem six (6) months from the

date of this Order, then again twelve (12) months from that date.

ajﬁﬁ//ﬂ/é A1/ % % ,/béﬂz,,,
%ora € Jacqueline Davis Belton

Richland County Probate Court

IT IS SO ORDERED

December __/ 2 , 2005.

Columbia, South Carolina

" ATRUE COpY
ATTEST;

R . Ay W McCulloch - -

PROEAT Gt

IGHLAN CONY,
Y ‘

\
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Greenwood Genetic Center
Columbia Qifice

8301 Farinw Road N
Columbna, South Carofing 25103

18031 635-3130 - FAX 18011 935.5210

GENETIC CONSULTATION

RE- Edward Mims

"DOE 12-16-99 -

-Edward is a 28 year old Caucasian male that we aré seeing at Lexinglon Ciusters todsy.
Our information about Edward was obtained from review of his mast recent DOSN chart.

Edward’'s mom was 32 years of age at the {ime of his birth. He was delivered at 36
weeks in breech presentation. He remained in the hospilal for the first 2 months of his
life and had feeding difficullies. e

Edward did not walk along until 5 years of age and has never spoken. He has profound ’
mental retardation with a Bayley scare of 20 months.

Edward’s past' medical history is significant in that he has only one kigney. He has had
episodes of hyponatremia. polydipsia and hypertension. He also has had esophagitis
associated wilh GE reflux. .

7 -
Edward is described as having seizures that began at aboul 6 months of age. He also
has mild myopia. He has probabie hearing loss. His current medications include
Phenobarbital, Propulsid, Clarilin, and Pnlosec.

Edward has been evalualed by the Greenwood Cenetic Cenler in the past and has had
normal chromosomes and FMR1 studies ’

FAMILY HISTORY: There are no other first degree relatives with learning problems.

Chnecat Stai
Kate 8. Clarkson, MO, ¥en Corning, 248 Amy fuhuren, M8
Chrical Cenesting Cenenc Counselor Cenetic Countelar

M. - Mims2198
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February 3, 2009 '

Commuissioners told to attend hearing
Lawmakers upset that Disabiliues and Special Needs board missed first one

By Ber: Szobody
STAFF WRITER

Slale Sen. David Thomas said a new commitlee could meel next week on allegations of safety
gaps, unspent or diverted funds and other problems 2t the state Department for Disabilities and
Special Needs, and this time he expecls the agency's six public commissioners lo show up.

Two of the six gubefnatorial appointees told The Greenville News they didn't altend a Senate
hearing last month on what a new audil said was $9 million in unspent or diverted autism funds
at the agency because they didn't know about it or weren't invited.

Thomas and state Sen Ronnie Cromer blasted agency administrators for telling their slaif but
not commissioners about the forum, which drew a packed crowd of parents.

"I'm going to hand-write personal invitations to them,” Thomas said, describing his remarks as
facetious. "Put a nice bow around it. So they'll know lhey're invited.”

Agency spokeswoman Lois Park Mole said Thomas asked director Stan 'Bulkus to speak at last
month's hearing by letter, and Butkus informed commission Chairman Bobby Harrell about the
meeting.

Thomas said none of the six showed up.

Attempls to reach Harrell and three other commissioners were unsuccessful. They include
John Vaughn of Greenville, Otis Speight of Fort Mill and John Powell of Walhalla.

Commissioner Edy'the Dove of Charleston told The News she didn't know aboul the hearing but
has conlidence in agency staff to answer queslions.

Commissioner William Bishop of Leesville said he's not sure if he knew the hearing was laking
place, bui that regardiess, he wasn't inviled.

Thomas said, "Every member of their slaff looked like they were present. Nol to inform the
commission ... is a further indictment of the administration.”

Cromer said il would be "pretty odd” for agency administrators nol to notify commsss:oners of
the meeling, but they should have known about it anyway.

"You would thmk that they're keeping up with stuff Iike thal within their agency,” he said, adding
that they "owe it lo the cilizens of South Carolina” {o stay informed.

By George, (commissioners) need to be at any fulure meeling that we have. It's part of Iheir ,
rasponsibilily,” Cromer said.
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Thomas, chairman of the Senale Banking and Insurance Commillez, said he expects lo
appoint a subcommiltee this week, and the group could meel as early as next week. He said he
expects lo call agency stafl, commissioners and audilors to speak.

In addition o the unused or diverted aulism funds, a critical audit last month said the agency,
which serves people with brain damage and mental retardation, may not have fired some staff
members involved in cases of abuse and neglect, didn't follow up on numerous safely and
welfare viglalions and doesn'l conduct nationwide criminal background checks on caregivers,
among other issues.

DDSN has said appropriate action was taken in cases of abuse and neglect 100 percent of the
time, that iI's the job of providers to correct qualily problems and that il would take a change in
state law to conduct nalional background checks.

Thomes said the audil's findings are "weil-founded” but he's lrying to find out where lo place
the blame.

"Is it a board not doing its job, or is it an administration out of control?". Thomas said.
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February 4, 2009

Senator: Agency retaliating against 5
Disabilities and:Special Needs official says jobs outsourced based on audit

By Ben Szobody
STAFF WRITER

Five state employees who told auditors about healih and safely problems in the state
Department of Disabilities and Special Needs are being terminated by June in "retahation” by
the agency for lheir honesty, state Sen. David Thomas said. . . .

Agency spokeswoman Lois Park Mole said i's not yet clear if the employees will be terminated,
bul the depariment is following a recommendation in December's critical audit to rmake the
hicensing of its care facilities more independent by outsourcing the job to a contractor.

The audit didn't recommend a swilch to a. private contractor, and George Schroeder, director of
the Legislative Audit Council, said it's not the best solution.

Thomas said all five members of the agency's licensing staff were told last week their jobs
would be cut, and he provided a letler signed by all five people that describes an agency
meeting in which a lop administrator told them the change amounts to a "reduclion in force.”

"The fact that the depariment has deviated from the specifics of the (audit) demonstrates that
they are relaliating, in my opinion, against these people,” Thomas said. "This is outrageous
behavior.”

Mole said the employees were informed of the plan lo hire a contractor in an efforl to be
iransparent, and the agency doesn’l yel know what response it will get to its request for
conlract proposals. She said DDSN is looking for the “greatest degree of independence” when
it comes to licensing but doesn't believe anything is wrong with the current arrangement.

Thomas said he's concerned by the agency's choice to go privaie because of pas‘( instances
when he said DDSN picked contraclors close to the agency that would do ils bidding.

Mole said she hasn't heard lhose concerns from Thomas and couldn't respond Tuesday,

The audd said a former DDSN director was simuilaneously employed by the agency, ils local
boards and an agency contractor, an arrangement that had “the appearance of impropriety,” t
though in one inslance an Ethics Commission ruling found no violations of slale ethics law. .

The former director lold The News the services he provided were "very different” and that there
was no impropriety

'icensing employees said in a letter lo Thomas, which he provided 1o The News, that under lhe i
2w approach, DDSN would continue lo determine "key indicators™ and provide policy and :
direclives to the outside conltraclor, effectively crealing an appearance of mdependence while
"nothing would actually be changing.”
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The letier said an associale director {old the employees lhal DDSN intends (o hire the
contraclor by June 30, which would be lheir las!t day of employment

December’s audil of the depariment, which serves people with brain injuries and mental
retardation, said DDSN reviews the quality of its adult residential faciiilies one-third as often as
other slales and didn't adequately follow up when it found expired food, missing smoke
detectors and waler healers sel too hot.

Contribuling to the polential health and safety nsks is a lack of independent licensing used by
other slales, the audil said, adding DDSN licenses some of ils own facilities, creating potenlial
conflicts of interest that can "impede objective reviews.”

Mole has said lhe facilities themselves — nol the agency -- are required to jollow up on quality

_ problems. The agency said in a wnlien response that it received "plans of correction” for 100

percent of the licensing reviews cited by the audit.

The audil said 26 residential licensing reports were reviewed and 25 should have required a
follow-up. o T ) : : '

The audit said two follow-ups were reports.

Another sample of nine reports occurring after January 2007 showed more than 100 quality
deficiencies but "no documentation” that any follow-up visits took place, lhe audit said.

Thomas:said the licensing officials would report health and safety problems, then come back
three years later and find that they hadn't been fixed. He said they were “forthright” about the
issues to state auditors and are now paying the price.

Auditors recommended more follow-ups as well as maving the licensing role to the stale
Department of Health and Envircnmental Control. if the job stays within DDSN, auditors said
the agency should do reviews mare often.

Schroeder said the problem was Lhat the agency wasn't doing enough reviews, and thal the
*best thing” would be to move the licensing staff and ils funding o another agency.

"We did not recommend thal they fire the people that were currently” doing the reviews,
Schroeder said, adding he doesn't understand how the agency will-hire a contractor lo do a job
it wasn't doing effectilvgly itself. -

"How are they going to know what it should cost?” Schroeder said.

Mole said the decision o privatize the licensing function came oul of a meeting between DDSN ;
commissioners and Gov. Mark Sanford's staff.

"It's going as independent as you can possibly go with the highest degree of quality,” Mole said.

Sanford spokesman Joel Sawyer said the licensing issue was discussed with commissioners,
but not how the agency would do il. Commussioners laler informed the governor's staff Lhat they
inlended lo privatize, Sawyer said, adding thal if it isn't in line wilh the audit's
recommendations, the governor will have the board "re-evaluate” the plan.
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Ex-Greenville pastor among DDSN board members asked to
resign

By Ben Szobody
STAFF WRITER

Gov. Mark Sanford asked for the resignations Thursday of four éf the seven commissioners of
the state Department of Disabilities and Spacial Needs after a critical audit alleged problems,
including health and safely gaps, unused funds and a lack of transparency.

Retired Greenvil!e pastor John Vaughn was among them.

State Sen. David Thomas applauded the move and saxd it "clears the deck"” for officials lo get
at the agency's problems.

"If the new commission fails 1o clean house al very top level of the agency, they will have
failed," he said.

Vaughn told The Greenville News on Thursday, "I'm a leam player. He's the coach. If he wants
to pul somebody else in, that's not my call.”

Attempts {o reach the other commissioners removed Thursday were unsuccessful.

They include Edythe Dove of North Charleston, John Powell of Walhalla and William Bishop of
Leesville, said Sanford spokesman Joel Sawyer, adding that the Governor's Office is in the
process of idenlifying their replacements.

Sawyer said none have yet submitted their resignations, and that if anyone chooses not o
iesign, he'll be replaced when his term expires or removed by executive order.

Vaughn said he told the governor that he'd serve unlil his replacement is found.

Sawyer also reiterated the gavernor's call to restructure the agency, which serves people with
mental retardation and brain injuries. As a cabinet agency, Sawyer szid Sanford would also
have the power to change the administration.

The Greenville News reporied in 2007 allegations that the agency let a privale conlraclor
review claims of abuse at its own {acilily, that it was "almost impossible® 1o connect slate
paymenits for care wilh what was aclually spent on palients and that the commission had
barred individua! members from inquiring aboul agency operations without the consent of the
full board.

Jecember's sudil said the agency diverted or left unused $3 million in autism funding, may not
aave fired some slaff members involved in cases of abuse and neglec!, didn't foliow up on

numerous safety and welfare violations and denied commissioners access to public
information, among other 1ssues.
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The agency has said appropriate action was laken in cases of abuse and neglect 100 percent
of the time, that i's the job of providers to correct quality problems and that the commission
doesn’l bar information from its members.

Former agency commissioner Mary Katherine Bagnal, an agency critic who said Sanford asked
her lo step down last year, has questioned why none of the remaining DDSN commissioners
had been removed more than two months after the audil.

Sawyer has previously declined to comment on the issue, bul said Thursday thal the audit
magce clear thal changes were needed al the agency and that removing board members is what
falls under the governor’s authority.

“This is all that's in our powers to do,” Sawyer said.

Sawyer has said the Governor's Office acled on many of Bagnal's concerns, but asked for her
removal because her conilicls with other agency officizls had become a disiraction.

Asked Thursday why Sanford picked the four commissioners for removal, Sawyer said three of
them had expired or nearly expired terms, while Bishop is also chairman of board for the
Babcock Cenler in Columbia, a DDSN-funded agency.

Because of the close relationship between the agency and its local boards highlighted in the ‘
audit, Sawyer said Bishop was removed.

He also said that with a new board, "There may very well be a change in chairmanship.”
Bobby Harrell of Yemassee, who wasn't removed, is the current chairman.

Vaughn said Sanford’s office asked him in September to reapply for his seat, which expires in
June, bulfthal because of family responsibilities he never submilted the application.

Asked if he thought the audit justified Sanlord's move, Vaughn said, °I don't have his
perspeclive. | respect him and the leadership he has to provide " .

Thomas said legislators will confinue to investigate agency problems revealed in the audit and
by current and former employees and The News, including the purchase of a Superfund
hazardous cleanup sile in Inman with DDSN money. .

~ The newspaper reported in December that livestock, residences, hospitals and day cares are
banned on the property where a DDSN-funded cenler trains disabled adults for jobs.

The cenler's direclor has said there's "no dénger," while the stale Department of Health and
Environmental Control has said il continues lo investigate the extent of groundwater
contamination on the site.

Thomas has said numerous public hearings will be held in coming weeks.

He also said it remains lo be seen whelher House legislation to restructure the agency, making
it directly accountable lo the Governor's Office, will pass in the Legislature,
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February 24, 2009

Ex-Disabilities board member says Sanford 'posturing’
Spokesman says govemnor wants more accountable agency structure

By Ben Szobody
STAFF WRITER

One of the commissioners removed by Gov. Mark Sanford from the slele Depariment of
Disabilities and Special Needs board blasled the governor Monday for what he said is "political
posturing™ designed to "concentrale his power” al the expense of the Legislature, and that no
one has done anything wrong,

"As with his dithering over the acceptance of federal stimulus dollars, the only people who will
suffer are the most vulnerable elements of our communities,” said commissioner John Powell,
a real eslate agent from Walhalla. 'l am very disappointed in Gov. Sanford’s office for not
laking a stand for the people.”

Sanford spokesman Joel Sawyer said it's no secret that the governor wants a more
accountable agency structure that would allow him to hire and fire the director. Under the
current structure, he said, a critical audit made clear that the agency’s leadership needed lo
change. )

Sanford asked for the resignations of four of the agency's scven commissioners last week,
citing a December audit that alleged problems including heallh and safety gaps, unused funds
and a lack of transparency. .

Powell said the move is a "stepping stene” for Sanford io take over the agency, replacing the
board with the equivalent of "Cabinel appointees.” He also said he didn't join the commission
until a year ago, after the audit was underway, and thal it doesn't make sense o remove him.

Powell said the audit didnl accuse the agency of wrongdaing but offered “recommendations for
improvement,” which he said will always show up under scrutiny.

He said the governor bent {o pressure from former agency officials, causing the ouster of one
of the country’s top execulive directors, who he said made the agency a national model.

Sawyer said lhe audil offered more than recommendations, but identified “real issues that need
lo be addressed.”

Agency spokeswoman Lois Park Mole said Monday that Stan Butkus remains the director of
the agency. Sanford has told commissioners lo look at removing top administrators, and Powell
has said Butkus' ousler could happen soon.

"2 said he questioned why Sanford removed only Senate appointees and no governor
Jpointees.

. Sawyer said all commissioners are appointed by the governor and approved by the Senate,
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and Powell's confusion calls inta queslion his criticism overal),

Powell also defended the agency’s use of $9 million appropriated for a new aulism program
that the audit said was diverted or unused. He said budget cuts hit the agency before lhe
program could be fully implemented, and by rolling back the program, "nobody was really hurt
because they hadn't yel begun lo receive care.

Asked about complaints that the rollout was unnecessanly slow, Powell said thal's probably
true, but lhat he's glad il happened that way because of the eventual cutbacks

Powell said he believes the issues raised in the audit will now "go away.”

"Mission accomplished,” he said. “Fire people -- which was the purpose of the audit to start

. with. All recommendations have been addressed. No one has done anything wrong.”

"
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February 26, 2009

Ex-auditor: Agency didn't heed warnings

Disabilities officials have no record of recommendation to track workers fired
for abuse, spokeswoman says

By Ben Szobody
STAFF WRITER

The former internal auditor cf the slate Department of Disabilities and Specxal Needs said lop
administrators |gnored his warnings beginning in 2003 thal they needed a way o track
employees fired for abuse so they couldn'l be rehired elsewhere in the system.

Steve Jeffcoat, internal auditor from 1982 1o 2007, told The Greenville News thal in one case
an agency-funded provider rehired someone it had earlier fired for physical or verbal abuse.
After his report, the employee was fired again, Jeficoal said, but it was stilt impossible to know
if the person was rehired elsewhere.

Agency spokeswoman Lois Park Mole said Wednesday that no one in senior management
knows of an audit, memo or other documentation from Jeffcoat recommending a central
regisiry to track fired employees.

December's critical audit of the agency, which serves people with mental retardation and brain
injuries, said DDSN doesn't have an adequate system 1o ensure thal caregivers dnsmlssed for
safety infractions aren't rehired elsewhere in the system.

Mole said the agency was already strengthening iis hiring and reference process before the
audit, and that since January 2007, all ailegations of abuse, neglect or exploitation are reported
lo the State Law Enforcement Division. She said any convictions show up when a care provider
runs a SLED background check.

Jeffcoat said pa‘rt of the problem is that the direclors of the agency's local boards aren't held
accountable in cases in which auditors repeatedly find the same problems. Instead, he said all
lhey have to do is wrile a "corrective action plan.”

Jeffcoat can't recall if he told commissioners but said he made clear 1o administrators 1n
egency meetings that they needed a central registry of employees fired for abuse to prevent
them from moving (o a different county and conlinuing {o receive a paycheck.

“There was never any response about il,” Jeffcoal sald, adding, "I couldn’t force them lo do it,
cbviously.”

The audit said the agency should amend ils contracls with the local boards lo require thal they

lormally record whether they would rehire a departing employee. The audit also said the
gency shouid require the boards (o use written references that include employee evaluations

and why and how lhey were terminated. .

Inits response to the audit, the agency agreed lo implement the changes. The audil did not
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recommend a ceniral registry.

Mole said DDSN's contracl with providers already prohibits hiring a_person who has abused a
consumer and t uses audits tc ensure compliance.

However, Jeffcoal said the agency's inlernal auditor can’t cover more than a handful of
providers each year, which mzans providers and their direclors are held accountable “only
when internal audit goes out and finds them doing something improper.”

Mole said a 2002 audit found an employee lerminated lor abuse was “inappropristely rehired,”
and both the employee and the executive vice president for administration were lerminated as

a resull.

Jeffcoal said that's true, but the executive vice president was later hired as execulive direclor
for another provider.

Mole also said a follow-up audit showed the provider had addressed most of lhe earlier
findings, but mulliple reviews also showed "systemic problems still existed,” so the agency cut
the provider's contract for residential services 50 percent.
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March 5, 2009

Disabilities agency must fix procedures

The director of the staie agency serving the mentally and physically disabled resigned Feb. 27
after Gov Mark Sanford and legislative leaders called for his ousler. The resignation of Stan
Butkus, direclor of the state Depariment of Disabililies and Special Needs (DDSN), gives the
agency an opportunity to reform a number of policies identified in a highly critical audit of the
agency in December.

Whether it was necessary for Bulkus lo resign to bring change (o the agency is debatable.
Certainly Sanford and state Sen. David Thomas believed it was an important step. Thomas
believes other lop administrators need to resign as well. Sanford has called on four DDSN
commissioners lo resign.

Sanford's desire to bring greater accountability to this agency can be applauded. A hope is
that, with a faltering state economy and record unemployment, Sanford will apply the same:
high level of accountability lo other slate agencies as well. .

Sanford has argued rightfully that the governor has direct control over too few stale agencies.
The House Judiciary Commiltee recently approved legislation that would make the DDSN as
well as the state-Employment Security Commission directly accountable lo the governor. Those
are posilive measures.

The moslimportant task at DDSN, meanwhile, is to ensure that recommendations from the
December audit are followed thoroughly. The audil found that DDSN reviews the quality of its
adull residential facilities one-third as often as do other states. The agency also falled to
conduct follow-up reviews of facilities with problems.

Stale auditors reviewed a sampling of 26 DDSN licensing répons for residential service .
providers and said one report found no quality deficiencies but 25 others should have required ;
a follow-up. - L . ’ o

Another sample of nine reports occurring afler January 2007 showed more than 100 “Class I}”
quality deficiencies -- defined as quality problems that do not pose an immediate danger but |
ihat could put someone's "physical, emotional and financial well-being in jeopardy,” lhe a2udit
said. The deficiencies included a failure to documenl that medicalion was appropriately
administered, the presence of expired loods, missing smoke delectors and waler heaters sel al ;
temperaturas too hot for consumers, but the agency conducted no follow-up visils to lhe '
facililies, the audit said.

DDSN serves more than 28,000 South Carolinians with mental retardalion and related
disabilities, autism, lraumatic brain injury and spinal cord injury. Almost 5,000 of the agency's
clients receive residential services in one of lhe agency's regional centers or in community
residential homes. The remaining clients live al home and receive support there.

Whelher or not more administrators or commissioners resign, DDSN needs lo improve its  °
procedures. A comprehensive follow-up audit is needed as well lo ensure that DDSN is ) ’
adequately and responsibly serving the needs of its vulnerable clients,

1
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March 4, 2009

Committee moves to place state agencies under Sanford

By Tim Smith
CAPITAL BUREAU

COLUMBIA - The House Judiciary Commiltee on Tuesday zpproved bills placing the
Employment Security Commission and the Department of Disabilities and Special Needs under

Gov. Mark Sanford's control.

Both agencies had been accused of mismanagement in recent months and both had
supporters tell lawmakers the agencies did not need fixing.

The bills move next to the full House for approval. Similar legislation is up for consideration by
Senate commiltees this week.

“| guess folks had their mind made up here," ESC Chairman McKinley Washington said
afterward. "l sort of expected the bill to be'passed by the committee. | think it may be a different
slory once it gets to the floor of the House.”

Sanford issued a slatement afterward praising lhe commiitee’s passage of the bills,

"The need for more accountability at both of these agencies has been well-chronicled as of
lale, and 1o that end I'd give real credit to the House Judiciary Committee for moving forward on

this front,” Sanford said.

One bill would make the ESC a Cabinet agency, turning over its conlrol to an executive director
lo be named by Sanford. The agency’s three commissioners, who currently are its top
administrators and appellate judges, would continue for three years as an appellate panel
before turning that job over lo the state Administrative Law Court.

Sanford has long criticized the agency, especially for its handling of the unemployment lrust.
fund.

The disabilities agency was the target of a critical pedformance audit last year. Sanford asked
four of the department’'s seven commissioners to resign two weeks ago, and the agency's
executive director resigned last Friday
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DDSN may become abscrbed into governor’'s cabinet

Posted March 4, 2009 05:58 PM EST

Updated: March 4, 200% 05.58 PM EST

COLUMBIA, SC (WIS) - The Department of Disabilities and Special
Needs has already had a big shake-up at the top.

Thousands of disabled South Carolinians and their families are waiting
to see what happens next.

On the south side of the State House, a wintertime rally was held for a
summer camp in trouble. . .

The event was designed to call legislative attention to the funding crisis
at Camp Burnt Gin -- the camp program in Wedgefield that serves Bill
Green and hundreds of other children with disabihties and illnesses.
Green's father, Dr. William Green is a USC psychiatrist.

"I Just think it would be a real tragedy for South Carolina to close that.
it's probably one of the few things that I truly think state government
works wonderfully in, is Camp Burnt Gin," Green said.

The raily was aimed 'to reverse budget cuts that have put the camp's
future in doubt.

Just one part of day-long effort by advocates for those with disabilities
to save what they say are essential services.

This year, the annual Disability Advocacy Day comes at a sensitive time
for those in charge of protecting the disabled.

The state's Department of Disabilities and Special Needs is in a state of
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Leahy pushes for Truth

A highly critical legislative audit and four of seven commissioners on pus
Commission

the way out along with long-time director Stan Butkus.

He resigned last Friday as lawmakers and others continued to press for changes in leadership anc
control.

"Right now we're taking the steps we can take. we've made the changes wilth regaid to board
membership. That's so we ¢an then make a change with the executive director. We've been
working with house and senate to try to move this legislation forward,” Gov. Mark Sanford said.

"We hopefully bring in somebody new that has no backgreund with this agency, that has some
international or national standing, and can come in and take over and make the agency what we
know the agency is capable of being and doing," State Sen. David Thomas said.

Kelly Floyd is one of the three DDSN commissioners who viill stay on.

“I think that the events that happened were necessary. And 1 think that the department will be
better for it,” Floyd said.

But some remain skeptical that putting DDSN in the governor's cabinet will guarantee better
administration.

"According to theory, the Department of Corrections is very accountable because it's 3 cabinet
agency. But the problems of the agency are demonstrated by the amount of legal settlemnents
they're paying,” State Sen. Phil Leventis said.

Thomas continues te call for 3 housecleaning of other administrative positions under the director.
He still sees questions about money flow and how the agency is being operated on a functional

level.

But while Thomas supports putting DDSN 1n the cabinet, he too says that won't guarantee
performance. He believes constant legislative scrutiny will help.

Reported by Jack Kuenzie

Posted by Jeremy Turnage
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David Rotholtz, in his official
capacity; et al.

(f I,j’-nnie Schlacger Mullis,

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF SOUTH CAROLINA

GREENVILLE DI
Case No. 0 Qb/

.

Plaintiff

)
)
)
)
) AFFIDA}Y
)
)
Defendants )
)

PERSONALLY appeared before me Rob Pruitt, who after being duly. sworn, deposes and

says as follows:

1.

1 am the father and guardian of Robyn Sommer Pruitt, who has mental retardation and
epilepsy and receives services from DDSN.

Kathi Lacy is a defendant in a Jawsuit filed on behalf of my daughter in 2003 in the
United States District Court for South Carolina. Exhibit 1.

My daughter first filed an administrative appeal when DDSN refused to provide her with
services in 2002,

Kathi Lacy provided the DHHS hearing officer an affidavit stating that DDSN would
provide my daughter with residential habilitation services and her administrative appeal
was dismissed based on this affidavit in 2003. Exhibit 2.

Then Kathi Lacy personally retaliated against my daughter for ﬁiing the appeal by
attempting to terminate her eligibility for Medicaid and she refused to provide the
residential habilitation services that she had promised to provide.

We were forced to file the lawsuit in federal court (Doe v. Kidd) to keep Kathi Lacy from
terminating my daughter’s services.

In retaliation for our filing the federal lawsuit, Kathi Lacy ordered a school psychologist
to secretly evaluate Sommer in 2005 to determine whether her seizures were “real” in an
attempt to cause her federal lawsuit to become moot.

3409
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10.

11

12.

14.

15.

16.

17.

18.

19.

20.

Katht Lacy determined that my daughter does not have mental retardation, even though
DDSN has billed Medicaid for services for many years under a diagnosis code of “mental
retardation,” she receives SSA benefits based on her condition of mental retardation and
at least six physicians have diagnosed her as having mental retardation.

Even aftcr my daughter underwent brain surgery to attempt to control her seizures, Kathi
Lacy has continued to insist that she does not have severe epilepsy, which would entitle
her to continue to receive services from DDSN.

Kathi Lacy secretly enlisted the assistance of Dr. David Rotholtz when she was trying to
terminate my daughter’s services.

Dr. Rotholtz showed up uninvited at my daughter’s annual planning meeting and my
daughter asked him to leave.

I had never even met Dr. Rotholtz before and had no idea how he knew about my
daughter’s annual planning meeting or who had invited him to attend the meeting.

I never authorized anyone at DDSN to release records related to my daughter to Dr.
Rotholtz, who was employed by the University of South Carolina at that time.

I personally hand delivered the administrative appeal letter to DDSN headquarters the day
after I received notice of Kathi Lacy’s determmatxon that Sommer no longer qualified for
services.

In 2005, Kathi Lacy sent a response to me saying that DDSN was terminating Sommer’s
services because they did not reccive my appeal.

Michelle Ford testified that Kathi Lacy herself ordered her to reevaluate my daughter’s
eligibility for services because of the lawsuit Sommer had ﬁled against Kathi Lacy and
others at DDSN Exhibit 3.

Michelle Ford also testified that it was unusual to perform such a reevaluation and that
thesc reevaluations were done only in “high profile cases.”

Lennie Mullis began providing psychological services to my daughter in 2005 and’shc
was listed as a witness in the federal litigation.

Kathi Lacy was well aware of Ms. Mullis’ role m the federal litigation involving my
daughter.

It is inconceivable that Dr. Lacy had no knowledge of the affidavits that Lennic Mullis
provided in support of Sommer, that were filed with the federal Courts and the South
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Carolina Supreme Court, or that she was not aware that Lennie Mullis was listed asa
witness for my daughter.

21.  The Fourth Circuit twice overturned the award of summary judgment to Dr. Lacy and
other state actors, and in 2011 granted summary judgment to my daughter because Kathi
Lacy and other defendants had failed to provide residential habilitation services to my
daughter in violation of the Medicaid Act.

22.  Ihave talked with other parents of persons who receive services from DDSN and there is
a general fear of retaliation amongst parents, especially a fear of retaliation by Dr. Lacy.

23.  Lennie Mullis has provided exceptional services to my daughter and she has been a strong
advocate for her which facts are well known to Kathi Lacy.

24.  1believe that Kathi Lacy terminated Ms. Mullis’ contract in retaliation for her advocacy
efforts for Sommer and other persons who receive DDSN services.

FURTHER, YOUR DEPONENT SAYETH NAUGHT.

AL e

Rab Pruitt

Sworn and subscribed before me this
14 day of December, 2011.

(L

Notary Public for the State of South Carolina
My Commission Expires:
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Exhibit |

Complaint filed in US District Court on June 9, 2003
Doe v. Kidd, 3:03-cv-01918
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ORIGHAL FILED

IN THE UNITED STATES DISTRICT COURT Jud v 2003
FOR THE DISTRICT OF SOUTH CAROLINA -
i ROPES, C
COLUMBIA DIVISION , LAHR\'C \g!.L EMB!A. e
Sue Doe, )
Plaintiff, )
)
v, ) COMPLAINT
)
Linda Kidd, Stan Butkus, Kathi Lacy, the South ) oy foe g c st ow £ .
Carolina Department of Disabilities ) S US 198 veke
and Special Needs, Robert Kerr, )
and the South Carolina Department )
of Health and Human Services, )
Defendants. ) .
. ). -

The Plaintiff, complaining of the Defendants, re{s;aectﬁgllyﬁ shows the Court:

1. ;Plaintiff is a citizen of Lexington éounty in the' State of South Ca;olina. The South
Carolina Déparfxﬁcnt of Disabilities and Spec:iaI: Needs ajnd the South Carolina
‘DeparFment of Health and Human Servicegare agencies of the State of South Carolina,
having offices throughout the State, but with principal offi;:es in Columbia, Sﬂouth
Carohina. ir]di\;idual defendants Stan Butkus, Katl;xi Lacy and Robert Kerr are emp}éy:ees
of the Stvate of Sot;th Caroiina ang are residents of South Carolina. lz;dividual defendant,
Linda Kidd is the Chair of the DDSN Commissioners, the governing board of DDSN.

2 This action arises under the due process clause of the Constithon of the United States,
42 U.S.é. 1396a et. seq. (the “Medicaid Act”), the Americans with Disabilities Act
(ADA) and the South Carolina Omnibus Adult Protection Act (South Carohna Code of
Laws §43-35-5), South Carolina Code,c.;f Laws §16-5-10, the South Carolina Mental
Retardation, Related Diszbilities, Head Injuries and Spinal Cord Injuries Act andA42

_US.C. §1983.
Mims 2220
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FACTS
Sue Doe is a fictitious name for the Plaintiff, who is a twenty year old woman who has
developmental dlsabil.lties, including epilepsy, mild mental retardation and cerebral palsy.
Plamtiff cu;Tently resides in the home of her mother in Lexington County.
The South Carolina Department of Health and Human Services (hereinafter referred t‘o as
HHS) is the state agency which 1s responsible for the implementation a;ld oversight of all
Medicaid programs in South Carohna. Robert Kerr is the Director of HHS. Sec;tion 44-
20-240 of the South éarolina Code of Laws, as amended, grants the South Carolina
Department of Disabilitics and Special Nccds'(DDSN) tﬁc authority oi/e'r<a11 the state's
_ services and programs for the treatment and training of persons With. mental retardation,
‘related disabilities (including epilepsy and cerebral palsy), autism, heéd 1hjuriés and
spinal cord injﬁdes. HHS contracts with DDSN to administer the MR/RD (mental
retardation and ;elated disabili‘ties).Medicaid walver prégram v}hjch provides benefits to
persons'who have mental retardation and/or related 'disabilities. Stanley B:utkus és the
Director of DDSN. Kathi Lacy is an employeé of DDSN. Linda Kjdd.is the Chair of the
Soutk; Carolina Dcpartmen‘i of Disabiixties and Special Needs Corﬂmissiorxers. .The
Richland Lexington Disabilities and Special Needs Board (Rich_Léx) 1s the local DDSN
board which contracts with DDSN to provide Medicaid services for Plaintiff and otﬁer
persons eligible for the MR/RD Medicaid warver in the rrﬁdlands of South Carolina.
Capitated funding is the system DDSN adopted a system to determine funding available
to individual Medicaid recipients. This system determines funding based on whether or
not a person is institutionalized and provides significantly lirr;ited funding for persons

who choose to live in the community.
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Services for Plaintiff were first requested from the Richland Lexington Disabilities and
Special Needs Board (RichLex) on behalf of Plaintiff in éOOO‘ The agency did not
mmﬂeﬂmﬁHWMHMMmmmmnMwmnddgmmwaMammmkw&@%mm.
faiied to advise Plaintiff of .her appeal rights in violaticni of the Medicaid Act. RichlLex,
the local DDSN board, did not request a’Medicaid waiver.slot for Plainuff until legal
counsel was retained by Plaintiff in 2002. No services were provided to Pléintiﬁ” until
2003. | |
| For mo‘re than two years, DDSN repeatedly found_.Petitioner to be ineligible for services
under both the men.tal'retardation and related disabilities‘categoﬁes. These two
categories have separate criteria established by the fedcral-govemment which must be
'@wwmmmmm@a@mmﬁmmmbmmmewm&bmmmmmw
Plaint’ié‘ that she Acoul'd not appeal DDSN’s decision to d'eny Piaintiff s eligibility outside
of DDSI& and that-the decision of the State Director of DDS'I\;r was ﬂﬂai and not subject to
review. |

Piaintiff requested residential habilitation services, ix; ‘adciiticx:n to other MR/RD waiver
services. DDSN again denied Plaintiff's eligibllity‘for services in 2002 under both
caéegon‘es of mental retardation and related dis’abil‘ities.

On December 16, 2002, DDSN notified Plaintiff that she had been placed on a waiting
list for MR/RD Medicaid waiver services, which caused Plaintiff to believe that DDSN
“had detennined her to be eligible for MR/RD waiver services. DDSN did not advise
) Plaintiff at that time that DDSN had again determined her to be ineligiblcf for services
under both mental retardation and related disabilities categories. DDSN first provided
Plainnff with notice of her right to appcal this adverse dt::cision in January, 2003 and

-

-3
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10.

1.

12.

Plaintiff filed a request for a fairhearing with HHS DDSN and HHS have repeatedly
attempted to dismiss Plaintiff’s complaint since her request for fair hearing was filed.
DDSN finally determined that Petitioner was eligible for the MR/RD waiver under the
related disabilities category on March 7, 2003, just bnor to Pl;intsz’ s federally mandated
fair hearing, which had been scheduled for March 26, 2003. DDSN and HHS again
attempted to prevent Plaintiff from exercising her federally protected right to a hearing on
the merits. At a hearing on the State’s motion to dismiss held on March 26, 2003,
employees of DDSN advised the hearing officer that Plaintiff’s appeal was moot because
all of Plaintiff’s requests‘ for services had been met. Plaintiff objected to the dismissal of
her fair hearing appeal, disagreeir.xg that ali requested services haﬁ been provided. The
fair hearing on the merits which had been scheduled for March 26, 2003 was cancelled by

the HHS hearing officer and no heaﬁng hag been held on the ments. The hearing officer

| informed the parties on March 26, 2003 that he was going to dismiss Plaintiff’s fair

heanng appeal, however, no order has been issued. Plaintiff has not receiycd the
requested residential habilitatlé;p services aild DDSi\I has not provided Plaintiff and other
sinmlarly s'ituateﬁ consum:zrsv with the required ﬂee ChOI;:C of providers for residential
habilitation services.
Since the hearing on Defendant‘s motion to dismiss on March 26, 2003, Plaintiff has
received multiple threats from the State of their intention to discontinue MR/RD
Medicaid waiver services.
Plaintiff's mother has will be moving to another state within a month due to 1llness,
Plaintiff will have no place to live after her mother leaves South Carolina and she
requires closé supervision due to her severe seizures, cerebral palsy and other disabilitics.

4.
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13.

14.

16.

17.

18

19

Plaintiff does not have funds to pay for neeéed medical and residential care.
FIRST CAUSE OF ACTION
The State has deprived Plaintiff of rights to
Medicaid services in violation of 42 U.S.C. §1983.
Plaintiff is a person who 15 entitled under the Medicaid Act to receive residential and
other MR/RD services funded by Medicaid
DDSN and HHS are obligated under the M;adlcaxd Act and relevant rules and regulations
to provide Plaintiff with residential habilitation and other MR/RD services.
Stan Butkus and Kathi Lacy are state actors who, under color of law, have depn'x)ed
Plaintiff of dght§ conferred by the Medicaid Act in violation of 42 U.S.C. §1983 through

their actions as officers or employees of DDSN.

. Stan Butkus and Kathi Lacy have deprived Plaintiff of due process rights secured by the

United States Constitution and rights to Medicaid scrvic;e,s under various federal
Medicéiq laws and regulations. _

Stan Butkus, Kathi Lacy, Linda Kidd, DDSN and HHS have failed to provide residential
rehabi]itz;fion services and Ereedom of choice of providers of residential rehabilitation
ser\lrices as is mandated by the Medicaid Act,‘federal regulations and the State Medicaid
Plan.

Defendants’ actions are subject to repeiition but have evaded review and may continue to
do so.

Plaintiff has been injured by the Defendants’ failure to provide services to which she 1s

entitled undqr the Medicaid Act.
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20.

21

22.

'26.

27.

29.

Plamntiff needs the protection of this Court in grgnting preliminary injunctive rélief and

she wil.l suffer immédiatc and irreparable harm if Defendants continue refusing to provide

residential MR/RD services to whx_ch she is entitled to receive.

Probable injury to the Defendants if this Court grants Plaintiff’s request for preliminary.

injunctive relief 1s minimal. |

Plaintiff is entitled to injunctive relief, damages and attomeyé fees and costs resulting

from the violation of Plaintiff’s rights under 42 U.S C. §1983.
SECOND CAUSE OF ACTION.

DDSN and HHS have violated Plaintiff’s due process’rights.

The allegations set forth in all foregoing paragraphs are incorporated by reference.

More than ninety days have passed since Plaintiff requested a fair hearing and a hearing

on the merits has not been granted in violation of the Medicaid Act.

Plaintiff's eligibility determinations and claims for medical assistance have been denied
and/or delayed due to action taken by DDSN and HHS or action which should have been
taken but was not taken with reasonable promptness

"

Plaintiff’s due process rights were denied by Defendants’ failure to consider Plaintiff’s -

" request for residential habilitation services as an application for medical assistance under

the Medicaid MR/RD waiver.

Plaintiff is entitled to notice of adverse act.ions taken by Defendants and to a fair hearing.
DDSN and HHS have denied Plaintiff’s right to a fair hearing, thereby violating
Plaintiff’s due process rights. '

Plaintiff is entitled to injunctive relief, damages and attomeys fees and costs.
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THIRD CAUSE OF ACTION

Defendants have failed to provide services with reasonable promptness in violation of 42

30.

3L

32.
33.

34.

36.

37.

38.

39.

U.S.C. §1396a(a)(8).
The allegations set forth in all foregoing paragraphs are incorporated by reference.
Plamtiff requested medical assistance from DDSN in 2000, mcluding residential

habilitation services and has specifically requested residential and other MR/RD

. Medicaid waiver services from both DDSN and HHS since 2002.

Plaintiff is entitled to the requested services:

. DDSN:and HHS have failed to provide services with reasonable promptness.

Plaintiff has sustained injury, including, but not limited to a déterioration in her

condition, specifically including increased seizure activity, and has incurred expenses of

litigation as a result of this failure to provide services with reasonable promptness.

" Defendants’ failure to provide services with recasonable promptness is subject to

repetition.
Plaintiff is entitled to njunctive relief, damages and attorney fees and costs.

FOURTH CAUSE OF ACTION

Defendants have violated Plaintiff’s freedom of choice of providers for medical and

residential babilitation services.
The allcgati'OHS set forth in the foregoing paragraphs are incorporated by reference.
DDSN is required by the Meciicaid Act to enlist sufficient providers to provide Medicaid
beneficiaries, incluciing Plaintiff, with a choice of providers for residential habihitation
services.”
Plaintiff is entitled to residential habilitation services.
7-
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40.

41.

42

43,

44,

45.

46

DDSN and HHS have failed to enlist enough providers so that care and services for
MR/RD waiver participants are avatlable under the plan at Jeast to the extent that such
care and services are available to the general population 1n the‘ geographic area as
required by §1396a(a)(30)(A), thereby denying Plaintiff federally mandated freedom of
choice of prov{ders.
DDSN and HHS héve_ failed to establish payment rates to private providers which are at
levels sufficient to enlist qualified providers in violation of 42 U.S.C §1396a(a)(30)(A)
thereby 'denying Plaintiff with freedom of choice of providers..
HHS and Lipda Kidd have failed to 5ver§ee the establjs;}'unent and imﬁlcmen&étion of
policieé of DDSN and have con;n'buted to thé impediments to free choice of residential
iehabilitatioﬁ providers ixlq South"Carolina which has caused injury to Plaintiff and c;ther
similaﬂy situated individuals, | |
As a result of Defendants’ actions, Plaintiff has been dem’e& her n"ght tc; a meaningﬁll_"
choice of providers for medical and r;asidential habilitation services which are needed to
provide for her heafth and safety. ‘
Plaintiff 15: entitled to inju;xctive ;elieﬂ attorney fees ana coslts.

) FIFTH CAUSE OF ACTION

Violation of Olmstead and the Americans with Disabilities Act (ADA).

The allegations set forth in the foregoing paragraphs are incorporated by reference.
DDSN’s capitated funding system violates Olmstead and the Medicaid Act and denies

Plaintiff’s right and the rights of similarly situated individuals to receive services in the

least restrictive setting.
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47.

48,

49.

50.

51

52.

53.

54.

55.

Plaintiff has been injured by the implementa.tion.of DDSN's capitated funding system.
Plaintiff requests injunctive relief, attorney fees and costs. ' :
SIXTH CAUSE OF ACTION
Failure of HHS to o;/ersee MR/RD Medicaid Program and to assure
tﬁat all app’licnms‘be notified of all available s’ervices. |

The allegations set forth in the foregoing paragraphs are incorporated by reférence.
HHS has illegally delegated to DDSN excessive power to exercise ad;ninistrative
discretion in the administration and su;;ervision of the MR/RD Medicaid waiver and .the
ICF/MR Medicaid plan m v1olatxon of the Medlcald Act and 42 CFR 431 10

HHS has allowed DDSN to make admxmstranve decmons and to substltute its judoment

-for that of the Medicaid aoency in respect to polxc:es related to MR/RD waiver and

ICF/MR Medicaid'services in vxolatxon of the Mcdxcald Act and 42 CFR 435 IO(e)(l 3)

DDSN and HHS have failed to correct, 1lleoal or unproper practxces promptly when
Federal or State reviews reveal serious problems with respect {o pomphance with Federal

reqmrements placing Plaintiff and others n dancer

* DDSN has failed to noufy Plamnff and other apphcants of the plan for paymem of health

11.13urance premiums for persons qualiﬂed for Medicaid seryices (HIPP) preventing
Plaintiff and others from receiving payment for private health care premiums.

Plaintiff was entitled to notice of her ehgibility for the HIPP program and has incurred
damages as a result of DDSN failing to comply with the Medicaid Act.

HHS has failed to'correct illegal and inappropriate practices in violation of 42 U.S.C.
430.32 upon recept of information disclosing abuse, neglect and exploitation of persons
receiving MR/RD residential sewicés thereby placing Plair;tiff and others at risk of harm.

9.
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56.

57.

58.

- 59.

" 60.

6l.

62.

63.

HHS has failed to promptly ma'ke corrective payments to Plaintiff, retroactive to the date
an meorrect action was takcrAl, in violation of 42 U.S.C. 43 .1‘246,

Plaintiff requests that this court direct HHS, pursuant to 42 CFR 431.250, to remmburse
Plamntiff for expenses which should have been paid by Medicaid and to reifnbu{se
Plamtiff for expenses which have been incurred 1n connection with her fair hearing and

carrying out the hearing procedures, including expenses of obtaining private medical

. assessments.

Plaintiff is entitled to other damages as a result of HHS’ failure to provide oversight and
responsibility for the MR/RD Medicaid programs, attomey fees and costs.
SEVENTH CAUSE OF ACTION

Improper termination of MR/RD waiver services.

' The'allegations set forth in the foregoing paragraphs are incorporated by referénce.

- DDSN Has adopted policies and practices which improperly authorize the agency to

terminate Medicaid eligibility if MR/RD services afe not received in a thirty d'a;;' period

which violates the Medicaid Act.

£e

" Plaintiff attempted to arrange for MR/RD waiver services within thirty days of the

DI’)SN’s determination of eligibility.

Plaintiff’s inability to secure MR/RD waiver §ervices within thirty days was c;aused by
DDSN’s. failure to comply with the Medicaid Act.

These violations of the Medicaid Act and federal Medicaid rules and regulations are

bngoing and continuous and are pervasive, affecting Plaintiff and others who are

* similarly situated.

-10-
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64.  This practice of terminating MR/RD waiver eﬁgibility denies persons benefits to which
they are entitled under.the State Medicaid Plan. |

65.  These violations place the health and safety of persons like Plaintiff who have disabilities

* in jeopardy. |

66.  The violations contained herein caused Plaintiff to lose skills and fail to develop others
and have caused Plai.ntiff severe mental stress and physica] detedoratir;n of her condition
due to increased seizure activity and other ph&sicél damagés.

67.  Plaintiff requests injunctiys relief, démagés, attorney fees and costs.

‘ , o "PRAYER FOR RELIEF ° ‘_

WHEREFORE,‘.Piainﬁf-f prays that this hoﬁo;'aiaié_Couh declare that the actionsnof. th‘é

Defend‘ant's pomblaineci of herein violated the n ghts— guaran{eed to P'laipﬁfi Plaintiff r;quesis th;it S

~ this Court issﬁe its jﬁ&ément éranting injunétive r.ellief, actuial damages tot beAdetenninc-‘:’d at'tnial,

reasorizble attorney fee's and ;:osts and fér s;uch equ{taple, aff:ﬁnaﬁve or otﬁér relief a; this Court

may de;am just and proper'i«ncluding: ' )

1. Preliminary injunctiy‘e 'Ielicf directing DDSN to provide Plai‘nti.ﬂ' w1 th .residenﬁail-
habilitation services through the prlovid_er of Plaintiff's choice. |

2. Pxiélimi-nary injunctive re'h'ef enjoining the Defendants, their agents, employees,
successors, attorneys and those acting in concert or participation with Defendants from
engaging in the unlavyful practices set forth herein.

3 An Order directing the State %o pay Plaintiff’s medical expenses as'a result ;)f the
Deféndants’ failure to provide MR/RD services with reas;onablp promptauess and to pay

health insurance premiums retroactive to six months after the first request for services:

S11- .
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4, An Order directing DDSN and HHS to comply with the federal statutes, rules and

regulations of the Medicaid Act.

5. An order directing the State to pay reasonable attomey’s fees and costs.

Patricia L. Hamrison, Attormey at Law -

oy le%

thﬁﬁ%ﬁmwnan @&)
611 Holly Street
Columbia, S.C. 29203
- Phone: (803) 256-2017
‘Fax:  (803) 256-2213
.  EMail pih.cola@worldnet.att.net
* Attorney for Plaintiff

© June9,2003 .

-12-
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Exhibit 2

Affidavit of Kathi Lacy dated 17 July 2003

Mims 2232

3426



IN THE UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF SOUTH CAROLINA

COLUMBIA DIVISION

Sue Doe, )

)

Plaintiff, )

)

v, )

)

Linda Kidd, Stan Butkus, Kathi Lacy, )
the South Carolina Department of } CIVIL ACTION NO.: 3:03-1918-10BC

Disabilities and Special Needs, Robert )

Kerr, and the South Carolina Department )

of Health and Human Services, )

)

Defendants. )

)

)

)

)

)

AFFIDAVIT OF KATHI K. LACY, Ph.D.

PERSONALLY APPEARED BEFORE ME, KATHI K. LACY, Ph.D., who first being duly
swomn deposes and states as follows:

I

I am employed as the Associate State Dircector, Policy at the South Carolina
Department of Disabilities and Special Needs ("DDSN"), and have held that position
since May 2002. Prior to that, 1 had been the Director of the Mental Retardation
Division at DDSN since September 1997. 1 have also been employed as a consultant
to DDSN, DHEC, and other non-profit organizations, and have over 18 years of

* proféssional work experience in the health care industry My duties in my present

position include planning, developing, and coordinating all policies and initiatives to
achieve the agency's goals and objectives related to its mission to include service
delivery and eligibility, quality improvement and assurance, outcome based
performance measurement systems, creating customer-focused and customer-dnven
systerns, and designing best praciice models of care. | am familiar with the requests
for ehigibility made to DDSN on behalf of the Plaintiff in this case, both through

. ' 6903-A-010
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" personal involvement in this matter and through knowledge of the records kept by

DDSN and by related agencies.

Applications for DDSN services are initially submitted to county agencies, in this
case the Richland/Lexington Disabilities and Special Needs Board (“DSN”). DSN
processes eligibility applications and MR/RD Waiver Slot requests and forwards
themn to DDSN, the State agency, which makes the determinations of eligibility for
DDSN services as well as the separate decision about whether an individual will be
placed on a walting list for a funded slot.

Plaintiff is seeking, and has been found eligible for, the service known penerally as
“residential habilitation.” As set forth more fully in Exhibit 1 (NOTE: Al references
to Exhibits herein are to Exhibits attached to this Affidavit), residential habilitation
services include the care, skills training and supervision provided to individuals in a

‘non-institutional setting. The degree and type of care, supervision, and skills are
dependent on the individual’s needs.

There are several seftings in which residential habilitation services can be provided.

DDSN has found that but for the illness of Plaintiff’s mother and the unavailability of
Plaintiff’s father, Plaintiff’s needs could be met simply by providing certain services
in her family home. However, because of her family sitvation, DDSN has concluded
that Plaintiff will require out-of-home residential habilitation services at either the
Supervised Living Program Il (SLP II) level, or the Community Training Home I
(CTH 1) level. At present, DDSN would prefer to place Plaintiff in a CTH T facility
because Plaintiff. has little experience living outside the family home, and in a €TH 1
setting there is a greater Jevel of assistance available than in an SLP Il facility.
Plaintiff’s family and Plaintiff’s counsel claim in this case that Plaintiff should

- instead be placed in a CTH II facility, which is a iore restrictive semng thamr. DDSN

has found Plaintiff 1o need.

A CTH I facility is typically a private home, normally in a family selting, in which
one or at most two consumers of DDSN services reside with a family. One or more of
the family members (or other persons) residing in these homes are trained caregivers
who are available 24 hours a day, 365 days of the year. More details about this and
other residential options are set forth in Exhibit 2

A CTH 11 facility is typically a group home in which three or at most four DDSN
consumers reside. Caregivers typically do not reside in these homes, but instead are
present on a 3-shift, 24-hour basis. The persons placed by DDSN in a CTH II facility
are less able to live independently than those placed in a CTH | faaility. Mare details
about this and other residential options are set forth in Exhibit 2.

The following is offered as additional background for the matters involved in this
case: ‘ ’ C

a. The MR/RD waiver is an allemative to Intermediate Level of Care f{or the
Mentally Retarded (ICF/MR). As such, people with mental retardation and

6903-A-011
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related disabilities who meet this level of care have the choice of receiving
services in the ICF/MR or in home and community based settings through the
MR/RD waiver.

b. When a client chooses to receive services in home and community based setings,
as in this case, a plan of service is developed 10 identify needs and to propose
solutions to meet those needs. Some of the solutions are services provided
through the MR/RD waiver, some are services provided through the state
Medicaid plan, and some are supports which can be provided by family members,
the community (churches, civic organizations, etc.), or the person himself. Clients
are informed of the services available through the MR/RD waiver and the
providers approved 1o render those services.

¢. A client can state his preference for the services he wants, but ultimately it is up
to the State to determine the services required to meet the needs because the State
must assure: (1) that the service 1s sufficient to meet the identified need due to’its
obligation to assure the health and welfare of the client, (2) that it is a service that
meets the least restrictive environment ériteria according to the federal Olmstead
Supreme Court decision (Olmstead v. L.C. ex rel. Zimuing, 527 U.S. 581 (1999))
and the SC Code of Laws 44-20-20, and (3) that (he maost efficient use of
resources is made.

d. If DDSN were to allow every client to select services based on want versusactual
need, the federal government could potentially recoup money from the state for
not following federal law, and the state government could recoup monéy or
reduce its funding to DDSN for not following state law. The client, Sue Doe is
requesting the MR/RD waiver service residential habilitation. DDSN has
approved this service for Sue Dae. It is up to DDSN to determine which setting in
which to provide residential hatilitation based on the three criteria stated:above.
As recently as May 29, 2003, Plaintiff’s attorney indicated that residential
habilitation services in either a CTH I (foster home) or a CTH U setting (group .
home) would be acceptable. DDSN has approved CTH I services based on the
three criteria set forth in subsection (c) of this paragraph. Apparently, it is now
the family's claim or preference that only services in a CTH II setting are
appropnate for Plaintiff. As set forth herein, DDSN has determined that neither
Plaintiff’s physical condition nor her cognitive abilities require this level of need.

Plaintff’s mother has applied several times since January 2000 to DDSN, seeking to
have Plaintiff declared eligible for DDSN services.

The initial application for services was submitied at some time on or about Janpary 4,
2000, as indicated by the Background Document of that date. (Exhibit 3) In July
2000, DDSN concluded that Plaintiff did not meet DDSN criteria for cligibility -
Mental Retardation was ruled out, and her adaptive behavior scores were too high for
her to qualify as eligible for Related Disability services. (Exhibit 4.) In August 2000,
Plaintiff’s mother was informed in writing of Plaintiff’s ineligibility, and was given
referrals and telephone numbers to mental health, P&A, and Greenwood Genetics.

6903-A-012
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10.

It

12.

" 13.

14.

15.

16.

:The letter also included the night to appeal DDSN's decision. (Exhibit 5) No appeal

was taken, and the case was closed.

[n October 2000, the case was recpened to determine whether Plaintiff was eligible
for DDSN services under Head and Spinal Cord Injury criteria. Plaintiff was again
determined not eligible, and her mother was informed of this decision and of her right
to appeal. (Exhibits 6, 7, 8and 9.)

In April 2001, Plaintiff’s mother appealed the October 2000 eligibility decision.
DDSN requested that Plaintiff's mother submit any new medical information and
school records. (Exhibit i0.) .

On June 27, 2001, Plaintiff’s mother wrote DSN to advise that she, the mother, would
be spending a month in Texas with her parents, and that Plaintiff would be staying
with her father in Columbia during that month. (Exhibit 11.)

On August 8, 2001 DDSN conducied another evaluation of Plaintiff, and concluded
in a written evaluation of the same date that Plaintiff again did not meet DDSN
criteria for eligibility under any category. (Exhibits 12 and 13.)

On September 26, 2001, DSN notified Plaintiff’s mother that Plaintiff did not meel
criteria for DDSN eligibility. (Exhibit 14.)

On May- 31, 2002, Plaintiffs mother by telephone requested a re-evaluation of

‘P]aintiffs eligibility for DDSN services. (See Exhibit 15.)

The remaining paragraphs of this Affidavit arc a chronologxcal account of the events
related to that request by Plaintiff’s mother.

June 6 and July 1, 2002:

DSN Board mails letters to Plaintif"s mother reminding her she needs to sign forms
in order to process the re-evaluation. (Exhibits 16 and 17.) ‘

September 18 2002:

DDSN conducts a new evaluation of Plaintiff’s adaptive functioning. DDSN sent two
evaluators —~ onc to interview Plaintiff’s mother and one to assess Plaintiff. The reason
for' this was to resolve confhicting information reported about the severity of
Plaintiff’s functioning-level. Plaintiff’s counsel attended and participated in a manner
that the evaluators believed inappreprate; this level of participation by Plaintiffs
counsel caused the -evalvalors- to question the validity and reliability of the
evaluations. A wntten evaluation followed on November 6, 2002.

(903-A-01

Mims 2236

3430



E
el

18.

November 62002:

The written Psychological Evaluation report (Exhibit 18) from the September 18,
2002, evaluation concludes that Plaintiff “has been diegnosed as having CP [cerebral
palsy] and a seizure disorder,” but also concludes that

It is the opinion of the examiners that nesther her seizure disorder
nor her CP nor the two combined meet criteria for eligibility under
Related Disability. Overall, [Plaintiff] does not present like
someone with mental retardation or very limiting disabilities. Her
CP-is very mild. She also appears to be experencing an acule
exacerbation of her seizures which may not continue to be severe
or lifelong.

DDSN was therefore of the opinion, in light of the information before it, that it would
be appropriate to deny eligibility. Nevertheless, in order to leave the door open for the
Plaintiff to provide additional evidence of eligibility, the agency did not formally
deny eligibility, but instead deferred the eligibility determination because of
numerous unanswered questions about Plaintiff’s medical condition, including
emotional, behavioral, and health problems, as well as family relationship diffrculties
all as indicated by the six recommendations on page 7 of the Psycholbgical
Evaluation dated November 6, 2002.

Those six recommendations were that the following actions be taken:

1.. Comprehensive neurological re-evaluation in light of the fact that [Plaintiff’s]
seizures have increased in frequency;

2. Assurance that [Plaintiff's] medication is being taken as prescribed;

3. Psychiatric evaluation regarding medications, noting [Plaintiff’s] history and
current symptoms of anxiety and possible depression;

4. Psychiatric and/or psychological evaluation regarding need for individual/family
therapy;

5. PT/OT [physical therapy and occupational therapy] evaluations with theragies and
assistive devices as recommended, which will assist her in becoming more
independent and safe; and

6. Continuation of services through the Department of Vocational Rehabilitation.

The recommendation for a neurological re-evaluation was included in order to
determine why Plaintiff was having such an increase in scizurcs reported by her
mother. DDSN was not provided any information about any receat visits to
Plaintiff’s neurologists or current treatment to address the mother’s concem, although
DDSN requested this information on numerous occasions.

As will be seen in the following paragraphs, the family was subsequently advised by
DDSN on numerous occasions that it was the family’s responsibility to have the
recomumended evaluations performed, but that assistance from DSN (o help arrange

5
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9.

20.

21.

22.

23.

24.

these services, as well as financial assistance from Medicaid and other sources, were
both available so that the evaluations could be performed without cost or undue
difficulty to the family. In spite of this, the family did not avail itself of DSN’s
assistance in having any of the recommended evaluations performed at the time, and
as far as DDSN is aware, still has not had any of those evaluations periormed.

November 13, 2062:

DDSN notified Plaintiff’s mother in writing of DDSN’s decision to defer eligibility
determination to allow the family to meet Plaintiff’s immediate health needs and to
allow more time for additional evaluations to be performed, as recommended by the
November 6, 2802, Psychological Evaluation, which was enclosed. (Exhibit 19.)

November 19, 2002:

Plaintiff’s father sent letter to DDSN stating Plaintiff needed govemment assistance
with psychological, physical, and.occupational therapy. (Exhibit 20.)

‘November 22.2002: .

Plaintiff’s attomey files with DDSN an application for an MR/RD Waiver slot for
Plaintiff. (Exhibit 21.) Plaintiff’s counsel notes that I have a considerable amount of
information in my files which are available to you in making this determination.
....," but does not supply copies of this information to DDSN. No information is
provided to DDSN by Plaintiff's counsel or the family as to what actions, if any, had

_been taken to address the six DDSN recommendations.

December 3, 2002:

DSN Board subrnits a request for a MR/RD Waiver slot for Plaintiff to DDSN, noting
that “DDSN eligibility is deferred.” (Exhibit 22.)

December 4,2002:

On this date, I replied to Plaintiff's father’s letter of November 19, 2002. (Exhibit 23.)
As my letter indicates, I provided Plaintiff’s father with specific instructions on how
to access the needed evaluative services through the State Medicaid Plan at no cost to
the family. In addition, | informed Plaintiff’s fatber of the DSN Board's artempts to
contact Plaintiff”s mother, and reiterated the DSN Board's willingness to assist with

-any of the six recommendations in the November 6, 2002 Psychological Evaluation.

December 16, 2002:

Jennifer Dueli, (MR/RD Waiver Coordinator for DDSN) wrote Plaintiff's mother,

" notifying her thet Plaintiff was being placed on “regular” (i.c. non-cntical) waiting

list in the 114th position, and that Plaintiff’s mother will be notified when a MR/RD
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25.

26.

27.

28.

Waiver slot becomes available. (Exhibit 24.) An appeal information shest was
attached to this notification.

January 8, 2003:

Plaintiff’s counsel by letter.of this date requests a hearing by the South Carolina
Department of Health and Human Services (“DHHS™). (Exhibit 25.) This letter
contends that DDSN was in error in deferring an eligibility decision, and also
contends that Plaintif should have placed on the “critical” waiting list rather than on
the regular waiting list, as was done by DDSN’s December 16, 2002 waiting list
decision

January 21, 2003:

Plaintiff’s counsel sends letter to DSN Board, DDSN, and DHHS stating mother had
been hospitalized the previous day for psychiatric problems, and requesting that
Plaintiff be moved from the “regular” waiting list to the “critical” waiting list, and
that Plaintiff”s eligibility be determined immediately. (Exhibit 26.) I am informed that
the hospitalization lasted for less than three full days, from January 20, 2003 through
January 22, 2003.

January 22, 2003: , ' .

Because of the mother’s hospitalization and the January 21, 2003 statement of
Plaintiff’s counsel that Plaintiff had been left at home unsupervised on January 21,
the DSN Board investigated the matter as a “critical incident” The incident report,
(Exhibit 27), notes that the DSN Board called Plaintiff’s counsel, who then reported
that she thought someone was actually with Plaintiff at all times during the mother’s

absence.

January 22, 2003:

By letter of this date, I replied on behalf of DDSN to Ms. Harrison’s December 24,
2002 letter restating deferral of DDSN eligibility determination allowing time for
family to implement the six recommendations made in November 2002 and again
expressing concern about Plaintiff's reported seizure activity. (Exhibit 28.) Assistance
in scheduling appointments to carry out November 2002 recommendations was again
offered, with emphasis given to the fact these services were accessible at no cost to
the family through the State Medicaid Plan. [ noted that no new information had been
provided 1o DDSN, and that Ms. Harrison was provided with all MR/RD waiver
information as requested. ’
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29. January 27, 2003:

DSN Board submitted request to DDSN that Plaintiff be moved from the regular
MR/RD Waiver Waiting List to the critical MR/RD Waiver Waiting List due to
mother’s condition as reported by Plaintiff’s counsel. (See Extubit 29.)

30. February 11, 2003:

At 2 DHHS status conference set as a result of Plaintiff’s hearing request dated
January 8, 2003, Plaintifi’s counsel supplies counsel for DDSN with additional
information about Plaintiff’s condition. While this information predated DDSN’s
most recent evaluation, it had not previcusly been supplied to DDSN by anyone
acting on behalf of the Plaintiff. ‘

3]. Febrnary 18, 2003:

Jennifer Duell, (MR/RD Waiver Coordinator for DDSN) wrote Plaintiff’s mother,
notifying her that Plaintiff had been moved from the regular MR/RD Waiver Waiting
List to the Critical MR/RD Waiver Waiting List (#14) based on information 2bout
the mother’s conditian submitted to DDSN by DSN on (or about) Januvary 27, 2003.
(Exhibit 30.)

32. March 7, 2003:

On this date 1 notified Plaintiff’s counsel by letter of DDSN’s determination that
Plaintiff meets criteria for DDSN eligibility under the Related Disabilities category.
(Exhuibit 31.) This determination was based on the additional information provided by
Plaintiff’s counsel at the February 11, 2003 administrative status conference.

DDSN did oot then or any time thereafier determine that Plaintiff met the criteria for
a diagnosis of mental retardation. The reason for this is that Plaintiff’s Verbal scores
in 1989, 1992, 2000, and 2001 of 84, 88, 81, and 83, respeclively, indicate that she is
capable of functioning intellectually in verbal areas in the low average range.
Because she has clearly demonsirated such relalively high abilities, a diagnosis of
mental retardation is not warranted. Additional proof of Plainuff’s lack of mental
retardation can be provided as this litigation progresscs.

With this determination that Plaintiff was cligible for “Related Disabilities” services
(that is, cerebral palsy and seizure disorder), | notified Plaintiff’s counsel in this letter
of March 7, 2003 that DDSN had initiated an assessment as o the level of care that
would be appropriate for Plaintiff.
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33.

34.

35.

36.

37.

38.

arch 11, 2003:

Following the level ol care assessment, Plaintiff was found 1o meet critedia for
MR/RD Waiver Services. An MR/RD Waiver slot was awarded to Plaintiff on March
11, 2003. Plaintiff and Plaintifl’s counsel were orally notified of such on the same
date, with writien notification by letter of March 17, 2003. (Exhibit 32.)

March 2003:

Plaintiff was moved from #14 on the Critical MR/RD Waiver waiting list to #1.

March 17.2003:

A service plan meeting for Plaintiff was held. The plan that resulted from that
meeting was approved for implementation on April 3, 2003 (Exhibit 34, referenced
below), and was sent to Plaintiff’s counsel by letter dated April 16, 2003 (see Exhibit
35, referenced below).

March 26, 2003:

At the DHHS hearing on Plaintiff’s January 8, 2003, appeal, the hearing officer orally
grants DDSN’s Motion to Dismiss that had been filed on March 18, 2003. A F4-page
written Order is issved on June 19, 2003, (Exhibit 33), reaffirming the hearing
officer’s original conclusion that the case was in effect moot, because “fajll of
(Plaintiff’s] appealed issues of fact were resolved in [Plaintiff’s] favor.” Order, p. 6.
The June 19,2003 Order is accompanied by a cover letter indicating a right of appeal
to the state Administrative Law Judge Division.

Apnl 3, 2003

DDSN approves Plaintiff’s service plan. The plan is attached as Exhibit 34. The plan
includes four specific services to meet Plaintiff's needs in the least restrictive
environment as required by state and federal laws:

Adult day health care; .
Personal care services;
Respite care; and
Psychological evaluation.

The combination of these services was intended to offer the family a flexible,
comprehenstve plan of services to meet Plaintiff’s needs in her family home.

April 16, 2003:
DSN forwards a copy of the approved plan to Plaintiff's counsel. (Exhibit 35.)
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39.

40.

41.

42.

43.

44,

May 27. 2003 and May 29, 2003:

Plaintiff’s counsel sent two letters to DDSN stating that Plaintif’s mother had been

" hospitalized for depression. (Exhibits 36 and 37.) As a result, Plaintiff’s counsel

requested residential services for Plaintiff in a CTH I or CTH U setling;

May 28, 2003:

As indicated in the “Critical Circumstance Amendment” of this date, Plaintiff's
counsel “clarified” that Plaintiff's mother had not been hospitalized, but was
receiving outpatient therapy. (Exhibit 38.) Also in this document, the DSN Board

reported to DDSN that only one of the four services had been implemented due to

failure to follow through on the part of the family and Ms. Hamson. The DSN Board
also reporied it had been extremely difficuit to gather facts about Plaintiff’s situation
and that there had been minimal effort from the famlly and Ms. Harrison to put all the
approved services into place.

May 30, 2003:

Dr. Butkus, Director of DDSN, reilerates in a letter to Plaintiff’s counsel that DDSN
has an obligation to serve people in the least restrictive environment as required by
state and federal laws. (Exhibit 39.) Plaintiff’s counsel was also informed of the DSN
Board's report that the family was only allowing one of the four specific services to
be implemented. Therefore, DDSN disagreed with Plaintiff’s counsel’s statement that
“all efforts to maintain [Plaintiff] in the home had been exhausted.” Plaintiff’s

counsel was encouraged to work with the family to put all the services into place.

Once again, she was reminded that the DSN Board was ready to assist.

May 2003:

DSN Board submitted a réquest to DDSN for Plaintiff to be placed on the Critical
Circumstances list oascd on mother’s condition and hospitalization as reported by Ms.
Harrison.

June 5, 2003:

Dr. Butkus, Director of DDSN, sends letter to Plaintiff’s counsel requesting actual
medical reports related to mother’s May 2003 treatment for depression in order to
prove (hat the case mel the requirements to be regarded as a “cnitical circumstances”
case, noting thai counsel’s request will be expedited upon reccxpt of the mother's
medical information. (Exhibit40.)

Jupe 13, 2003

Plaintiff”s counsel responds to DDSN’s June 1, 2003 letter, enclosing a one-page
signed statement from Plamtff’s mother’s psychiairist stating that mother had been

10 -
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treated through an. outpatient behavioral health program, and that Plaintiff was at
“imminent risk” of losing her primary caregiver. (Exhibit 41.)

45. June 26, 2003:

Letter sent from James R. Hill, DDSN General Counscl, to Plaintff’s counsel,
confirming Plaintiff’s placement on the Critical Circumstances Waiting List and
concluding that based on both the health of Plaintiff’s mother and the family’s refusal
to avail itself of available in-home services, the State was left with no alternative but
to remove Plaintiff from the least restrictive environment (i e., in-home placement)
and instead make available out-of-home residential habilitation services in either a
SLP Il or CTH I setting. (Exhibit 42.) This determination was not based on changes
in Plaintiff's health, but on the mother’s heaith and the actions or inactions of family
members.

46. As of the date of this Affidavit, the status of this matter is that DDSN is ready and
willing to place Plaintiff in a CTH I facility, but such placement has been refused by
the family. DDSN reiterates that Plaintiff’s condition does not Wwarrant her placeraent
in a CTH II facility, i.e., a group home, and that such a placement is also inconsistent
with the requirement that Plaintiff be placed in a situation representing the least
restrictive alternative.

47.  Among DDSN’s duties are the duty to keep records as to the availability of each type
of placement. As of July 9, 2003, there were no CTH Il vacancies in Charleston
County for females. This information will be updated, if necessary, as this litigation
progresses, but for the reasons already stated, DDSN believes that placement of this
Plaintiff in a CTH II facility would be inappropriate even if such space were
available.

FURTHER AFFIANT SAYETHNOT.

ket b Facor

KATHIK.LACY, Ph.D ~

SWORN TO BEFORE ME THIS

DAY OF UL,‘ N 201

/ £ / o (SEAL)

NOTARY PUBLIC FOR SOUTH CAROLINA ,

MY COMMISSION EXPIRES:

L ’(, MM ‘
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Exhibit 3

Testimony of Dr. Michelle Ford
SC Dept of Appeals and Hearing
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FORD:

WOODINGTON:

FORD:

WOODINGTON:

FORD:

WOODINGTON:

FORD:

WOODINGTON:

FORD.

WOODINGTON:

FORD-

Division. Janet Priest

Okay. Do you also advise Dr. Lacy?

As requested, yes.

Asrequested. Let’s go through your educational background,

starting with your Bachelors Degree.

Okay, Ihave a —aBachelors of Arts Degree in Psychology from
Seton Hall University in 1982, and I have a Doctorate Degree
in Clinical and Community Psychology from the University of

South Carolina, which I obtained in 1990.

Okay, and — and how long have you held your present position,
I'm sorry?

I’ve been here about twelve years.
In that position at DDSN through that time?
Yes, from 1994 to the present.

When did you actually start - I assumne you started working as

a Psychologist once upon a time?

Yes.
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WOODINGTON:

FORD:

WOODINGTON:
FORD:

WOODINGTON:

FORD:

WOODINGTON.

Okay, and when did you actually start working as a

Psychologist?

| mean — I - I function in the role of a Psychologist and
completed a lot of Psychological Evaluations during my
graduate training and internship, and then after I graduated in

1990, I continued... ~
Did you do any - did you do any of that in the eighties also?
Yes, 1did.

Okay. Tell me some of your positions involving psychological

cvaluations and tests.

With the state I've — you know - been employed as a
Psychologist [, I, [T, and IV. In various positions with the
Department of Juvenile Justice and the Department of Mental

Retardation, now the Department of Disabilities and Special

Needs, performing comprehensive psychological evaluations,
doing individual and group therapy, writing behavior support
plans; and working in the capacity I do now is more of 2
manager, assisting in the development of policy, overseeing and

providing quality asswrance for psychological services and

\behavior support services, working with other state agencies on

complex cases, and advising them accordingly.

Since you mentioned the word quality assurance, I’m going to
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FORD:

WOODINGTON:

FORD:

WOODINGTON:

FORD:

WOODINGTON:

FORD:

WOODINGTON:

FORD:

WOODINGTON:

FORD:

jump zhead a little bit. Is - is that your role in the Sommer

Pruitt matter?

Yes.

QCkay, we’ll get into that later, but — how much — how — how

many psychological tests do you think you’ve administered?

In my career?

In your career.

" Probably over a thousand.

Over a thousand. Have you administered the Vineland

Adaptive Behavior Test?
I have.

How about the — the Wechsler Adult test, which is ~ do you say
that WAIS — or do you say it at all? WAIS-III?

That's an abbreviation for Wechsler Adult Intelligence Scale.
Okay. Have you administered that test?

Yes, I have.

659
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WOODINGTON:

FORi):

WOODINGTON:

FORD:

WOODINGTON:

FORD:
WOODINGTON:

FORD: -

WOODINGTON:

Have you — I -1didn’t ask — did you administer theVineland a

lot?

'1did a lot at one time, yes.

And your current job doesn’t require administer — you don’t do

administering...

It doesn’t require me 10 administer tests. What it requires me
to do is to keep up with current testing, as they’re revised and
to know how to do"that, because part of my job is to interview
pbtential applicants who want to become testin g providers for
the Department of Disabilities and Special Needs under the

waiver. So, I have to ensure that they understand how to

 diagnose mental retardation, etc., so I have to keep up.

Along those lines of the — the ABAS-III - I can’t even

remember what that stends for now, but it’s...
Adaptive Behavior Assessment System.
Is that one you’ve ever given yourself?

I have not given that — that particular test myself, but |

understand how to scorc it and administer it.

Did it —is it —is it relativcly new?

660
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FORD:

WOODINGTON:

FORD:

WOODINGTON:

FORD:

WOODINGTON:

FORD:

WOODINGTON:

I am not a member of the Consumner Assessment Team, no.

Okay. You said from time to time, what —what’s the thing that
causes you tomaybe get involved with a Consumer Assessment

Team review?

Usually, if it’s a complex case, that comes to ljr. I;acy;’s
attention, for review; or if it’s a high profile case, she may
request that I review it independently and give her some
feedback..

‘What — what is a kind of complex case or high profile case?

Well, as in this case, because it was involved in a lawsuit,.and
there had been numefous evaluations, she asked me to look at
this case. But there m'ay be other cases that come in that are
complex, because of numerous evaluations, or multiple agency

involvements, and she might ask me to look at it.

Okay, and in those ~ in those cases, ~ in the cases that you look
at, - let me — strike that Well, no. In the cases that you look at,
is it true that you review preliminary assessments by the team?

Yes, I do.

Okay, and do you advise Dr. Lacy about whether you think the

team has made the right decision or not?

664
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FORD:

WOODINGTON:

FRENCH:

WOODINGTON:

FORD:
WOODINGTON:
FORD:

WOODINGTON:

FORD:

WOODINGTON:

FORD:

Yes, I do. ‘
Has —have teams been known to revise....
(End of Tape § - Side 1)
Okay, we’re back 01.1 the record. Would Srou repeat the...

Ycah: Have Consumer Assessment Teams been known to .

revise thjeir assessments, based on your recommendatim"ls?
Yes, tb(::y have.

Did Dr. Lacy?

Yes, they have. -

Okay. Is this — this Sox«mnerxPruitt case, one that — where the

result was different as a result of you — the ultimate finding was .
different as a result of your advice?

The finding was not different, as a result of my review.

And, when you review these reports, does that involve the

epplication of the DDSN criteria for mental retardation?

Yes, it does.

665
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FORD:
WOODINGTON:
FORD:
WOODINGTON:
FbRD: .

WOODINGTON:

FORD:

WOODINGTON:
FORD:

WOODINGTON:

FORD:

20057

2005, right.

Yes, [ am.

Okay. Did you review that particular assessment?
Yes, Idid review it.

Okay. What was the purpose of your review of that

assessment?

Dr. Lacy requested that I review the information and all the
material that the Consumer Assessment Team reviewed, to
make sure that it followed the standards, that it was~youknow
— clear, and that the conclusions that they reached were — were
sound and appropriate. ‘
Were those conclusions sound and appropriate in your opinton?

In my opinion, yes they were.

Okay. Were you familiar with the materials that the CAT tea;n

had before in this case?

Yes, I was,
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ANDREWS:

FORD:

ANDREWS:
FORD.

ANDREWS:

FORD:

Alright, ‘good. 2005 - the re-evaluation, what do you know

about the process leading up to that decision?

I know that Dr. Lacy talked to me about us getting another —re-
evaluation of Sommer based on her adaptive skills, as we're
required to do at least an annual re-evaluation of people in our
care, or 2s needed, if there are any possible changes in their
care. So, | contacted Dr. Leslie Platt, wﬁo at that time was not
employed with the Department, was an independent contract
provider, and requested that she conduct the — the re-evaluation
of her adaptive behavior. Since we had already had members
of the Consumer Assessment Team evaluate her on at least
three different occasions, we thought it would be more
appropriate to have an independent person, outside of the

department, evaluate her.
This wasn’t a routine re-evaluation, was it?
What do you mean?

Well, it didn’t occur in the normal course, but it occurred as a

result of a special determination that was made conceming

Sommer Pruitt. Another way of asking the question, if thisisn’t
clear is — there wasn’t anything that was in the calendar that

caused this re-evaluation to occur in the normal course, was it?

No. And - and — and normally — you katow - the request for

evaluations come from the Service Coordinator. The only thing

807
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ANDREWS:

FORD:
ANDREWS:
FORD:
ANDREWS:
FORD*
ANDREWS:
FORD:

ANDREWS:

FORD:

different was it came from me.
And, how many times have you asked for re-evaluation of anv
individual who is under the care of — who was found to have

been — be eligible for MR RD services, is this the only time it’s

ever happened?

No-beena f_'ewv times, not many though.

Count them on one hand?

Propably, yes.

Alright. Were all of those high-profile cases as well?

Yes.

Okay. Were they all in litigation?

No. I don’t believe S0, 1O.

Alright Now, normally the Service Coordinator makes the
request for the re-evaluation, based on — normally, the Service
Coordinator do the re-evaluation, or does she request an

independent party do it?

No. I requested a re-evaluation of her adaptive skills. The

Service Coordinator is not qualified to do that. That would be

808
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1. 2 Psycﬁologist.
2
3 ANDREWS: Does the Service Coordinator typically make that request of a
4 Psychologist?
5
6 FORD: Yes.
7 B
B ANDREWS: Is there a list of who those psychologists would normally be?
. :
10 FORD: That are approved in the community to provide...?
11 .
12 ANDREWS: Yeah.
13
14 FORD: Yeah.
15
16 ANDREWS: And, who maintains that list?
17 o
18 FORD: I do, but it’s — it’s on the website — the DDSN website.
19
20 ANDREWS: And, are individuals allocated by region or are they state-wide?
21 How is it organized?
22
23 FORD: It depends on — you know — once they’re approve;i, what
24 counties they want to accept referrals from. So, they may lunit
2.5 " themselves as far as which counties they want to accept
26 referrals from, or they may say that they’re willing to go state-
27 wide. \
28
809
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ANDREWS:

FORD:
ANDREWS:

FORD:

ANDREWS:

FORD:

ANDREWS:

FORD:
ANDREWS:
FORD:

ANDREWS:

Uh, huh. And, you had — had you used Dr. Platt before,

personally, asked her to do a re-evaluation?

No.

At the Department? "

No. You mean as —not asking her directly. If she was out in

the community accepting referrals from the Board, so...

Okay. But with respect to the — the re-cvaluations that had been

requested, your testimony is that — they rarely - those re-

evaluations were rarely requested by the Department, right?

T have rarely requested therh, yes.

So you — when you've asked for them before — do you

remember how long before the one that you requested Dr. Platt

undertake, how long it had been since you had asked foranother .

re-evaluation?
No, I don’t know.
Would it have been several years at least?

No.

How recent? Imean, six months — just a range — a year, two?

813
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FORD:

ANDREWS:

FORD:

- ANDREWS:

FORD:' .

ANDREWS:

FORD:

ANDREWS:

FORD:

ANDREWS:

I really don’t know. It wasn’t years, though.

Okay.. But it doesn’t happen much?
No, it does not.

Alright. Now, you may have said this, and if you did, I'm sorry

for missing it, but when — prior to calling Dr. Platt, was 1t Dr.

Lacy who had a conversation with you concerning the need to

re-evaluate Sommer?

Yes.

Did you talk with the CAT team or any CAT team members

. concerning that issue?

No, I talked to Dr. Lacy.

And what did she inform you?

That we needed to re-evaluate her for a level of care, and that
we needed to look a: her adaptive skulls, because at that time,
she was eligible under related disabilitics.

Uh, huh. And, didn’t Dr. Lzcy convey to you — doubts about

whether Sommer, in her view, was in fact eligible, and should

be — whether she qualified for RD services?

Bl4
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24
25
26
27
28

FORD:

ANDREWS:

FORD:

ANDREWS:

FORD:

Idon’trecall Dr. Lacy specifically saying anything like that, but

that ~ that we needed to re-evajuate her; she’d been in a

different setting for a period of time — I don’t quite remember

how — maybe a year and a half, and that per our requirements,

we needed to re-evaluate her, in that area.

Wouldn’t you agree that you conveyed to Dr. Platt in making
the request, skepticism about whether Sommer was in fact -1

shouldn’t say eligible - but did in fact qualify for RD services?

This is what I remember about that.phone call. I called Dr.
Platt, told her that the Department was requesting that she

conduct an adaptive assessment of Ms. Pruitt who was at the -

Newberry Board at the time, and that I know typically that
would go through the Service Coordinator, but we were making
that request for her to re-evaluate her, and then I what I said
to her was that she’s currently eligible under the related
disabilities category, and that’s where I stopped, because [ was
trying to say as little as possible. And she asked me what the
situation was, and what the related disability was, and that’s
when I said, as she stated yesterday or that was her notes, that

there were some guestion about whether her seizures were real.

So, you’re telling me you didn’t convey to Dr. Plaﬁ any

reservations about whether Sommer qualified for the services?

No. What I wanted Dr. Platt to do was go and do an

independent evaluation and draw her own conclusions. Idid
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z \\\\, ) IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF SOUTH CAROLINA

, GREENVILLE DIVISION
,J.,ENN IE SCHLAGER MULLINS ) Case No.: 6:10-CV-02310-TMC
- //,\' Plaintiff %
vs. )) Affidavit ;)f Amy Davenport
David Rotholz ))
in his official capacity; et al. )
Defendants §

)

PERSONALLY appeared before me, Amy Davenport, who aftcr being duly sworn,
deposes and says as follows:

1. 1 am the parent of an aduit child who has disabilities and receives services
from DDSN,

2. My daughter was injured when a respite care providef from a list provided by
the DSN Board was driving under the mﬂuence of alcohol, causing the near
death of my daughter.

3. Whilemy daughter was in intensive care, Kathi'Lacy and Lois Park Mole
came to the hospital to assure me that DDSN would provide sufficient respite and
personal care hours to allow us to take care of my daughter at home.

4. After | filed a lawsuit against DDSN and the local DSN Board, DDSN refused
to provide the hours as Kathi Lacy had promised me.

5. | have had numerous conversations with Kathi Lacy about my daughter’s
services and | have found her to be retaliatory and untrustworthy.

6. My DDSN funded service coordinator called me on the morning of June 11,
2010 to inform me that Lennie Mullis, my daughter’s behavior support provider,
had been terminated and that | would have to use a different behavior support .
provider.

7. Although Ms. Mullis was reinstated a week later, no one from DDSN
informed me that Ms. Mullis could be restored as by daughter’s behawor support
provider.

Mims 2259
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8. Weeks later, | learned from Ms. Mullis that she had been reinstated asa
service provider and | had to call my service coordinator to ask that Ms. Mullis be
restored to provide behavior support services to my daughter.

9. As a result of Ms. Mullis’s inappropriate termination, my daughter went without
her receive behavior support services for over one month.

10. | have spoken with other providers who have expressed fear of retaliation if
they advocate for people whose services are being illegally reduced.

11. The services that Lennie Mullis has provided to my daughter have been
exceptional and have helped allow me to keep her at home instead of being
institutionalized.

12. Lennie Mullis has been an advocate for my daughter and other people who
have disabilities that she. serves and it has been obyious to me that she has.been
targeted because of her advocacy efforts.

13. Other parents | have spoken with have a fear of retaliation if they advocate
for their child and Kathi Lacy’s name comes up frequently in conversations
between parents as instigating this retaliatory conduct.

Further Affiant sayeth not.

A
U

SWORN TO BEFORE ME THIS _/

!

pavyor December 20

NOTARY PUBLIC FOR SOUTH CAROLINA

MY COMMISSION EXPIRES: Q-] Y- 2017

Y I

"y
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STATE OF SOUTH CAROLINA
COUNTY OF RICHLAND

Edward Mims, by and through his icgal
guardian, Margaret Mims,
Plaintiff

VS.

Babcock Center, Inc., Judy Johnson, the b
South Carolina Department of Disabilities
and Special Needs, Kathi Lacy and Stan
Butkus,
Defendants.

DECLARATION OF KATHY HOOVER, R.N.
Now comes Kathy Hoover, RN, who swears and affirms that:

1. I bave been a licensed registered nurse in the State of South Carolina for twenty-two
years.

2. 1 have experience in critical care, trauma and home-care nursing and have experience
reviewing medical records to determine whether appropriate services are being provided.

3. Based on the records I have reviewed, the decision that one-on-one supervision of
Edward Mims was medically necessary ta protect his health and welfare in a residential
. setting with ageressive individuals was most appropriate.

4. Due to his inahility to defend himself, it would be contraindicated and dangerous to place
Edward Mims in a setting with persons who are physically or sexually aggressive.

5. I have reviewed the audit conducted by the South Carolina Legislative Audit Council
which criticized DDSN for failing to protect the health and safety of vulnerable clients
and the records of Edward Mims are consistent with those findings.

6. The likelihood that Edward Mims would be injured was forseeable in the ICF/MR
facilities where he was placed by DDSN and the Babcock Center and it does not appear,

from the records 1 have reviewed, that appropriate actions were taken to protect Edward
Mims from harm .

7. Immediate JeOpardy is a serious finding and it was the duty of the Babcock Center and
SCDDSN to move Edward to a safe facility once they were on notice that federal
standards were not met.
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8. It is well known in the disability community that DDSN officials have established a
pattern and practice of retaliating against family members who expose abuse, neglect or
exploitation in DDSN programs and there is a pervasive fear among families that their
services will be cut or other retaliatory action will be taken.

I'have read this declaration and I swear and affirm under penalty of perjury that it is true
to the best of my knowledge and information. Executed this 24 day of May, 2013.

Sworn to before me this 24 day
of May, 2013.

Public 1or South Carolina
y Commission Expires -)4{- L0 {

Y
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