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STATEMENT OF THE ISSUE ON APPEAL

Whether the Lower Court erred by not mcludlng the Respondents’ Confession of
Judgment in its Final Order? '

STATEMENT OF THE CASE ’

On DecemBer 31, 2014, Appellants %iled a Breach of Contract ag:tion .against
the Respondents (R. p. 5,6). Appellants were hired by Respondents to represent
them in a case against Claflin Development Center (CDC), in the Court of Common
Pleas, QrangebUrg Cou-nty.' OnlJune 11, 20'10’ the Respondents ended their - -~

contractual relationship with Appellants by ferminating Appellants’
répresentatiOn. Respondents retained new counsél to represent them in their

' case égainst CDC. By letter dated September 1, 2010 ,(R. p. 9) (R. p. 8), in
accordance v'\;ith Appellants’ Retainer Agreément With Respondents, Appe/llants '
notified Respondents’ new attorney that they were placing a Iiel; on Respondents’ |
file for non-payment of fees énd costs. On September 16, 2010, fche new attdfﬁey
-aéknowledged Appellants’ lien (R. p. 10). In the Spring of 2011, Appellants
learned that the Respondents had settled their case against t’he CDC. However,
the Respondents did not honor Appellants’ lien for fees z;nd ;osts.

On April 14, 2016, the case herein was called for trial before the

Honorable Maité Murphy. During Appellants” case in-chief, Appellant Davis-



Branch testified regarding the fees and costs incurre‘d_ by Appellants in .three
separate actions, (hereinafterreferred-to as the State tourt Action, Federal Court
Action and Bal;ukruptcy action). (R. p. 25, lines 18-20). After the direct testimony
of Appellant Davis-Branch, Counsel for Respondents’ commenced cross
examination. During Respondents’ examination, thé Court interrupted
"Respondents’ Counsel, and asked Counsel the following question:” -
“ . lwas just ac_tually reviewing the court record as we wére going through
it and there does not appear to be an Answer in the court record. Was an
Answer filed in‘this-matter?” - o - |
In response Counsel for Respondents admitted that he had not filed an Answer on
behalf of his client.
Thereaftér, the Court concluded that since an Answer had not been filed
the case wéuld proceed as a Damages hearing. (R. p. 22, lines 3—5 and R. p. 23,
lines 8 -10). During the Damages hearing, Respondents’ Counsel confeséed‘fo
judgment in the State Courf action. (R. p. 24, Iin'e5616-21). After counsel ;‘or
Respondents confessed judgment, Counslel coﬁti_nuéd his cross examination which .
led the Court to order the parties to submit briefs r-egarding damages for the
State, Federal and Bankruptcy actions. On August 3, 2016, the Court issued its

opinion denying Appellants’ requested attorney fees (R. p. 2-4). Rather the Court

awarded Appellants one third of Respondents’ alleged settlement in the amo(mt
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- of $1,666.67, plus costs in the amount of $4,290.00. The Court did not address

" Respondents’ Confession ofJudgmeht (R. p. 2-4). This Appeal follows.

<

Argument

Whether the Lower Court erred by not including Respondents’ Confession of
Judgment in its Final Order?

During the Respondents’ cross examination of Appellant Davis-Branch,
Counsel for Respondents stated:
- “. Your Honor, to save the Court’s time, my clients will be willing to
_confess to judgment for the amount of this as tallied on here on the -

itemized amount at the rates billed plus the costs and | think unde_r the
complaint that would be the sum total of damages.” '

The Court: That would be on exhibit number 167
- Mr. Owen: That would be on exhibit number 16. Yes, your Honor.

The Court: What is that amount again, Mr. Owen? Do | need to = .
- recalculate it? ...

Mr. Owen: But we would consent to whatever the Court would tally out
based upon the itemized hours set forth in exhibit 16 and at the hourly
rates, that being $200.00 per hour until January 4th of 2006 and then
$300.00 per hour thereafter. Plus | think they have got itemized costs in the
amount of $4,920. | believe. (R. p. 24, lines 5-10 and R. p. 25, lines 5-10).

Additional discussion included the following:
The Court: So you’re withdrawing your Confession of Judgment onlClG?

Mr. Owen: No. We‘ll do 16, |- think, as State Court; js that correct?



THE COURT: No. That’s the bankruptcy case. The State Courtis 14. 15 is
Federal Court 16 is bankruptcy. That’s what my notes indicate. | may be
wrong. (R. p. 26, lines 3-9).
Clearly the Respondents’ Counsel confessed judgment to Appellants’ State
Court action (R. p. 11-19, yet the Lower Court’s decision did not include in the
Final Order Respondents’ Confession of Judgment. Rather the Court ordered the
"~ ‘Respondentsto pay Appellants the sum of One Thousand Six ‘Hundred and Sixty
 Six Dollars and 67/100’5 ($1,666.67) based upon a sgttlement amount not entered |
into evidence by Respondents. "Appellant'DéviS'—Branch'brieﬂy testified asto whaft """"
Respondjents> Co-Co.unseI had told her but no}evidence as to the améunt was
entered into evidence. (R. p. 20, lines 21-25 én’d R p. .21, lines 1-8), and costs
which were entered into evidence in the amount of Four thousand Two Hundred .
| ana Ninety Dollars and 00/100 ($4,290.00) (R. p 7). Appellant Davis——Brénch
testified to a \sﬁbstantially higher am_ount of attorney fees, ar:wd the :amoUnt for
each action, State, Federal and Bankruptcy for which invoices were sUbsmittetél into
evidence.
Appellants contend that Respondents’ Confession of Judgment should ‘have

been included in the Final Order as Respondents’ Counsel clearly stated theyJ

would confess to same. Further when asked by the Court if he (Respondents’



Counsel) was withdrawing the confession, he clearly stated, “No,....” (R. p. 26, |
Iines 3-6). |

Appellants contend that the Court was bound to include the matter of the
Confession_ ofJudgmént as Respondents’ judgment was orally confessed and all

that was necessary was for it to be reduced to writing. The confession is required
: )

~“to’be written according to South Carolina Code of Law Section 15-35-360: "~ =~~~

‘“Before a judgment by confession shall be entered a statement in

~ writing must be made and signed by the defendant and verified by his oath

" tothe following effect: (1) it must state the amount for which judgment
may be entered and authorize the entry of judgment therefore; (2) If it be
for the money due or to become due, it must state concisely the facts out
of which it arose and must show that the sum confessed therefore is justly
due or to become due; and (3) If it be for the purpose of securing the
plaintiff against a contingent liability, it must state concisely the facts
constituting the liability and must show that the sum confessed therefore
does not exceed the Iiability.”l

. The Court’s failure to address. Respo}n‘d.ents’ Confession of Judgment has resulted
in Appellants’ being unable to collect on the Judgment. |
Conclusion

| Based upon the argument aone this case should be remanded to the
Lower Court and require Respondents to enter a jcudgment in accordance with

South Carolina Code of Laws Section 15-35-60.
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